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PRIVATE  CORPORATIONS 


VOLUME  VI 


CHAPTER  56  (Continued) 
Stock  and  Stockholders 

I.  GENERAL  CONSIDERATIONS   [See  Vol.  5] 

n.  CERTIFICATES  OF  STOCK  [See  Vol.  5] 

III.  SHAKES    OP    STOCK  AS   PROPERTY    [See   Vol.    5] 

IV.  LIABILITY  or  SHARES  OF  STOCK  TO  EXECUTION,  ATTACHMENT  AND  GARNISHMENT 

[See  Vol.  5] 

V.  CONVERSION  OF  SHARES  OP  SW)C 

VI.  AMOUNT  OP  CAPITAL  STOCK  AND  INCREASE  AND  REDUCTION  THEREOF  [See  Vol.  5] 

VII.  ISSUE  OP  stock;  [See  Vol.  5] 

VIII.  ISSUE  AND  CANCELLATION  OF  CERTIPICATES  OP  STOCK   [See  Vol.  5] 
IX.   UNAUTHORIZED  AND  FICTITIOUS   STOCK  AND  CERTIFICATE  [See  Vol.   5] 

X.   RIGHTS  AND  REMEDIES   IN  CASE  OF  LOSS  OP  CERTIFICATE  OF  STOCK    [See  Vol.  5] 
XI.   PAYMENT  FOR  STOCK   [See  Vol.  5] 

XII.   WATEKED  OR  PICTITIOUSLT  PAID  UP  STOCK    [See  Vol.  5] 
XIII.   LIEN  OP   CORPORATION  ON   SHAKES    [See  Vol.  5] 


XrV.  PBEraiKRED   STOCK 

§  3621.  Definition,  nature  and  distinctions. 

§  3622.  Power  to  issue  preferred  or  guaranteed  stock — ^In  general. 

§  3623.  —  Issue  of  preferred  stock  under  power  to  borrow  money. 

§  3624.  —  By-laws  authorizing  preferred  stock. 

§  3625.  —  Extent  of  power. 

§  3626.  — ^Remedies  in  case  of  unauthorized  issue. 

§3627.  — Estoppel;  ratification. 

§  3628.  Preferred  stockholders  as  creditors-r-GeneraJ  rule. 

§  3629.  —  May  be  creditors. 

§  3630.  —  Relation  both  as  stockholders  and  creditors. 

§  3631.  -^~  Construction  and  effect  of  contract. 

§  3632.  Rights  and  remedies  of  preferred  stockholders — In  general. 

§•3633.  —  Change  of  contract  or  impairment  of  rights. 

§  3634.  —  Rights  subordinate  to  those  of  creditors, 

§  3635.  —  Right  to  certificate. 

§  3636.  —  Right  to  dividends. 

§  3637.  —  Rights  as  to  management  of  corporation. 

§3638.  — Eight  to  vote  at  corporate  meetings. 
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§  3639.  —  Eights  on  increase  or  reduction  of  capital  stock. 
§  3640.  —  Eight  to  share  in  distributions  of  capital. 
§  3641.  Liabilities  of  preferred  stockholders. 

§  3642.  Eights  of  common  stockholders  with  respect  to  preferred  stock. 
§  3643.  Exchange  of  preferred  stock  for  common  stock,  or  common  stock  for  pre- 
ferred. 
§  3644.  Eedemption  and  retirement — ^Right  of  corporation  to  redeem  or  retire. 
§  3645.  —  Eight  of  stockholders  to  compel  redemption. 
§  3646.  —  Matters  elsewhere  considered. 
§  3647.  Interest  bearing  stock. 

XV.   CONVERTIBLE  STOCK 

§  3648.  Exchange  of  stock  for  bonds  or  property. 

XVI.  DIVIDENDS 

§  3649.  Definition  and  nature  of  dividends. 

§  3650.  Dividends  distinguished  from  profits. 

§  3651.  Power  to  declare  dividends. 

§  3652.  Stockholders '  right  to  share  in  profits — ^Bights  before  dividend  is  declared. 

§  3653.  — Eights  after  a  dividend  is  declared. 

§  3654.  Eevoeation  of  declaration  of  dividend. 

§  3655.  Effect  of  insolvency. 

§  3656.  Compelling  declaration  and  payment  of  dividends — In  general. 

§  3657.  —  Jurisdiction  and  procedure. 

§  3658.  Dividends  payable  out  of  profits  only — General  rule. 

§  3659.  —  Unconditional  agreement  to  pay  dividends. 

§  3660.  Determination  of   profits — ^In   general. 

§  3661.  —  Time  of  determining  profits. 

§  3662.  —  Deduction  of  expenses. 

§  3663.  —  Debts  and  interest. 

§  3664.  —  Money  due  but  not  received. 

S  3665.  —  Borrowed  money. 

§  3666.  —  Creation  of  reserve  fund  for  repairs,  etc. 

§  3667.  — Valuation  of  property. 

§  3668.  —  Property  or  money  representing  capital  stock. 

§3669.  — Insurance  companies. 

§  3670.  —  Corporations  whose  property  is  necessarily  consumed  in  use. 

§  3671.  —  Further  illustrations. 

§  3672.  In  whom  authority  to  declare  dividends  is  vested. 

§  3673.  Formal  requisites  of  declaration. 

§  3674.  Discrimination  between  stockholders. 

§  3675.  Time  of  payment. 

§  3676.  Place  of  payment. 

i  3677.  Cash  dividends. 

§  3678.  Dividends  payable  in  property. 

§  3679.  Bond  or  scrip  dividends. 

§  3680.  Interest  and  interest  dividends. 

§  3681.  Stock  dividends — General  principles. 

§  3682.  —  Eight  to  declare  stock  dividends. 

§  3683.  —  Necessity  for  surplus  profits. 
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§  3684.  —  Effect  of  stock  dividends. 

§  3685.  —  Kecovery  of  dividend  in  money. 

§  3686.  Dividends  for  particular  purposes. 

§  3687.  Remedies  of  stoekholdets  to  recover  dividends — Action  at  law  against  cor- 
poration. 

§  3688.  —  Eemedy  in  equity. 

§  3689.  —  Mandamus. 

§  3690.  —  Action  against  other  stockholders. 

§  3691.  —  Action  against  oflScers  of  corporation. 

§  3692.  —  Set-off  of  dividend  against  debt  due  to  corporation. 

§  3693.  —  Statute  of  limitations. 

§  3694.  —  Laches  and  estoppel. 

§  3695.  — •  Recovery  of  interest. 

§  3696.  —Effect  of  consolidation. 

§  3697.  Set-off  of  dividends  against  debts  due  from  stockholders — In  general. 

§  3698.  —  Effect  of  transfer  of  stock. 

i  3699.  Persons  entitled  to  dividends  in  general. 

§  3700.  Rights  on  transfer  of  stock — General  rule. 

§  3701.  — Executory  contracts  to  sell;  sales  for  future  delivery. 

§  3702.  —  Provisions  of  statute,  charter  or  by-lavrs. 

§  3703.  —  Contract  modifications. 

§  3704.  Eights  as  between  pledgor  and  pledgee. 

§  3705.  Rights  of  legatees  and  distributees. 

§  3706.  Rights  of  trustees. 

§  3707.  Rights  as  between  husband  and  wife. 

§  3708.  Attaching  creditors. 

§3709.  Interpleader. 

§  3710.  Assignment  or  transfer  of  dividends. 

§  3711.  Eight  to  dividends  as  between  life  tenant  and  remainderman — ^Dividends 
declared  before  creation  of  the  trust. 

§  3712.  —  Ordinary  cash  dividends  earned  after  creation  of  trust. 

I  3713.  —  Rule  that  all  cash  dividends  go  to  life  tenant. 

§  3714.  —  Rule  that  all  stock  dividends  are  capital. 

§  3715.  —  What  are  stock  and  what  are  cash  dividends. 

§  3716.  —  Rule  that  form  of  dividend  is  immaterial. 

§  3717.  —  Apportionment  according  to  time  when  earned — General  statement. 

S  3718. Ordinary  and  extraordinary  dividends. 

§  3719. Method  of  making  apportionment. 

§  3720.  —  Dividends  declared  out  of  capital. 

§  3721.  —  Where  corporate  property  is  of  a  wasting  nature. 

§3722.  — Accumulations  of  surplus;  invested  surplus. 

§  3723.  —  Dividends  in  bonds  or  certificates  of  indebtedness. 

§  3724.  —  Eight  to  subscribe  for  shares,  etc.,  and  proceeds  of  sale  thereof. 

§  3725.  —  Proceeds  of  shares  sold. 

§  3726.  —  Method  of  determining  whether  dividends  represent  income  or  capital 

§  3727.  —  Intention  of  testator  or  donor. 

§  3728.  — Presumptions  and  burden  of  proof. 

§  3729.  —  Rights  on  death  of  life  tenant. 

§  3730.  Remedies  for  unlawful  payment  of  dividends — ^Injunction. 

§3731.  — Appointment  of  receiver. 

§  3732.  —  Bond  or  note  given  for  illegal  dividend. 
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I  3733.  —  Recovery  of  dividends  unlawfully  paid — In  general. 

13734. EfCeot  of  stockholder's  good  faith: 

i  3735. Right  of  creditors  as  affected  by  time  when  they  became  such. 

i  3736. Liability  where  stockholder  is  officer. 

i3737. Effect  of  statutory  liability  of  directors. 

i  3738. Extent  of  liability. 

i  3739. Jurisdiction  and -procedure. 

i3740. Statute  of  limitations. 

i  3741.  —  Liability  of  directors — ^At  common  law. 

13742. Statutory  liabUity. 

I  3743. Nature  and  extent  of  liability. 

i  3744. Effect  of  good  faith. 

13745. Dissenting  or  nonparticipating  directors. 

!  3746. By  whom  liability  may  be  enforced. 

i  3747. Parties  and  pleading. 

i  3748. Statute  of  limitations. 

!  3749.  —  Liability  of  treasurer. 

i  3750.  —  Criminal  liabUity  of  directors  and  officers. 

XVII.  DIVIDENDS  ON  PEEFEBEBD  STOCK 

5  3751.  Right  to  and  extent  of  preference  in  general. 

i  3752.  Dividends  payable  out  of  profits  only.  j 

\  3753.  Discretion  in  declaring  dividends. 

\  3754.  Cumulative  dividends.  ,  > 

I  3755.  Right  to  share  in  surplus  after  payment  of  preferred  dividends. 

\  3756.  Rights  of  transferees. 

\  3757.  Remedies  in  respect  to  dividends. 

XVIII.   THE  RIGHT  TO  TRANSrER   SHARES 

I  3758.  In  general. 

53759.  Restrictions  in  the  charter  or  general  law. 
5  3760.  By-laws  restricting  transfers. 

I  3761.  Agreements  in  restraint  of  the  right  to  transfer — In  general. 
!  3762.  —  Agreements  giving  corporation,  or  other  stoctholders  prior  right  to  pur- 
chase. 
I  3763.  Restrictions  in  stock  certificates. 
5  3764.  Transfers  to  or  by  directors  or  other  officers. 
5  3765.  Transfers  to  other  corporations. 
5  3766.  Transfers  after  dissolution  of  the  corporation  or  pending  liquidation. 

XIX.   EFFECT  OF   TRANSFER 

I  3767.  Scope  of  subdivision. 

]  3768.  General  principles. 

i  3769.  Liability  for  calls — General  rules. 

\  3770.  —  Charter  or  statutory  provisions. 

I  3771.  — Stock  issued  as  full  paid;  watered  or  fictitiously  paid  up  stock. 

53772.  — Defenses  available  to  transferee. 

\  3773.  Assessments  beyond  the  amount  of  the  shares. 

5990 


Ch.  56]  Stock  and  StOckholdees 

§  3774.  Action  for  conversion  of  stock. 

§  3775.  Right  to  complain  of  issue  of  watered  or  fictitiously  paid  up  stock. 

§  3776.  Assignment  in  bankruptcy. 

§3777.  Conflict  of  laws. 

§3778.  Effect  of  pending  judicial  proceedings;  lis  pendens. 

XX.  NEGOTiABnanr  of  stock  certificates  and  title  of  bona  fide 

TBANSFEBBBS 

§  3779.  General  rules. 

§  3780.  Chistom  or  usage.    ■ 

§3781.  Quasi  negotiability;   estoppel. 

§  3782.  Statutory  provisions. 

§  3783.  Bona  fide  purchasers. 

XXI.  MODES  OF  TKANSPERRING  SHAKES;   BEGISTEAmON 

§  3784.  General  principles. 

§  3785.  Necessity  for  delivery. 

§  3786.  Delivery  of  certificate  without  indorsement  or  assignment. 

§  3787.  Recording  or  filing  in  public  oflice. 

J  3788.  Necessity  for  complying  with  statutory  provisions ;,  waiver. 

§  3789.  Transfer  on  the  books  of  the  corporation — General  principles. 

§  3790.  —  Recitals  in  stock  certificates. 

§  3791.  Mode  of  procuring  transfer  on  books,   and  sufficiency  of  transfer — ^In 

general. 
§  3792.  —  Upon  whom  demand  for  registration  should  be  made. 
§  3793.  Issue  of  certificate  to  transferee,  and  surrender  of  old  certificate. 

XXII.    EFFECT    OF    UNEEGISTBRia)    TRANSFERS 

§  3794.  Effect  of  unrfegistered  transfers  as  between  the  parties — General  rule. 

§  3795.  —  Nature  of  transferee 's  title. 

§3796.  — Rights  and  liabilities  as  between  registered  and  actual  owner — ^In 
general. 

§3797. As  to  dividends,  calls  and  assessments. 

§  3798.  Effect  of  unregistered  transfers  as  against  the  corporation — General  rule. 

§  3799.  —  Right  to  ■^ote. 

§  3800.  —  Qualification  for  office. 

§  3801.  —  Liability  for  calls  or  assessments. 

§  3802.  —  Payment  of  dividends. 

§  3803.  —  Eight  of  corporation  to  set  off  dividend  against  debt  of  transferrer. 

§  3804.  ^Distribution  of  assets. 

§  3805.  —  Suit  by  transferee  to  set  aside  ultra  vires  transactions,  or  redress  in- 
juries to  corporation. 

§3806.  — Lien  of  corporation;  rights  as  a  creditor. 

§  3807.  —  Liability  of  corporation  for  registering  fraudulent  or  unauthorized 
transfer. 

§3808.  — -Waiver  or  estoppel. 

§  3809.  —  Refusal  to  register  transfer. 

§  3810.  Effect  of  unregistered  transfer  as  against  corporate  creditors. 

§  3811.  Effect  of  unregistered  transfer  as  against  creditors  of  apparent  owner — 
■General  rules. 
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§  3812.  — Where  failure  to  register  is  fault  of  corporation. 
§  3813.  —  Failure  to  register  transfer  as  a  badge  of  fraud. 
§  3814.  —  Unregistered  pledge  of  shares. 

§  3815.  Effect  of  unregistered  transfers  as  against  purchasers  or  pledgees  from 
apparent  owners. 

XXIIl.   REFUSAL   TO  EECOGNIZE  AND  BEGISTER   TRANSPEES 

§  3816.  Bight  to  transfer  and  duty  to  make  it. 

§  3817.  Bemediea  for  refusal  to  transfer — Suit  in  equity  to  compel  transfer. 

§  3818.  —  Mandamus  to  compel  transfer. 

§3819.  — Action  against  corporation  for  damages. 

§  3820.  —  Action  against  person  causing  refusal. 

§  3821.  —  Liability  of  oflScers  or  transfer  agents. 

§  3822.  —  Statutory  remedies. 

§  3823.  Refusal  must  be  wrongful — ^In  general. 

§  3824.  . —  EfEect'of  conflicting  claims  to  same  stock. 

§  3825.  —  Bight  to  inquire  into  validity  of  transfer  as  between  the  parties. 

§  3826.  —  Motive  in  transferring  shares. 

§  3827.  — '  Eight  to  require  proof  of  authority — ^In  general. 

§  3828.  — —Where  stock  is  held  in  a  fiduciary  capacity. 

§  3829.  —  Bight  to  require  production  and  surrender  of  old  certificate. 

XSIV.  rOKGED    ANb    UNAUTHORIZED    TRANSFERS,    XND    TRANSFERS    IN 
BREACH   OF  TRUST 

§  3830.  Buty  of  corporation  with  respect  to  transfers. 

§  3831.  Good  faith  and  absence  of  negligence  on  the  part  of  the  corporation. 

§  3832.  Failure  to  require  surrender  of  original  certificate. 

§  3833.  Transfer  under  decree  of  court. 

§  3834.  Title  of  transferee. 

§  3835.  Transfers  by  persons  under  legal  disability. 

§  3836.  Unauthorized  or  fraudulent  transfers  by  agents. 

§  3837.  Unauthorized  or  fraudulent  transfers  by  trustees — Bights  and  liabilities 

of  transferee. 
§3838.  — Liability  of  corporation. 
§3839.  — Use  of  word  "trustee"  as  notice. 
§  3840.  Unauthorized  lor  fraudulent  transfers  by  executors  or  administrators — 

Bights  and  liabilities  of  transferees. 
§  3841.  —  Liability  of  corporation. 

§  3842.  Unauthorized  or  fraudulent  transfers  by  guardians. 
§  3843.  Bemedies  of  owner  against  corporation. 
§  3844.  Liability  of  corporation  to  holder  of  prior  equitable  title. 
§  3845.  Liability  of  transferee  to  true  owner. 
§  3846.  Liability  of  transferee  to  corporation. 
§  3847.  Liability  of  corporation  to  transferee. 
§  3848.  Eights  and  liabilities  of  purchaser  of  new  certificate. 
§  3849.  Liability  of  person  selling  stock  as  broker  or  agent. 
§  3850.  Liability  of  bailee  for  conversion. 
§  3851.  Liability  of  vendor  for  conversion  after  sale. 
§  3852.  Liability  of  witnesses. 
§3853.  Estoppel  of  true  owner  to  assert,  title  as  against  transferee — In  general. 
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§  3854.  —  Purchasers  or  pledgees  with  notice. 

§  3855.  —  Effect  of  nonregistration  of  transfer  to  apparent  owner. 

§3856.  — Negligence  of  guardian  as  affecting  ward. 

XXV.    CONTRACTS    TOE   THE    SALE    OP    SHARES 

§  3857.  Pormation  and  validity  of  contract  in  general. 

§  3858.  Consideration  and  mutuality. 

§3859.  Oral  contracts;   statute  of  frauds — ^Necessity  for  writing. 

§  3860.  —  Sufaciency  of  writing  or  memorandum ;  part  performance. 

§3861.  Illegality;  gambling  contracts. 

§  3862.  Effect  of  fraud  and  false  representations — Scope  of  subdivision. 

§  3863.  —  What  amounts  tV)  fraud  in  general. 

§3864.  —Representations  as  to  corporate,  property  and  assets. 

§  3865.  —  Representations  as  to  financial  condition  of  the  corporation. 

§  3866.  —  Representations  as  to  dividends. 

§  3867.  —  Representations  as  to  capital  stock. 

§  3868.  —  Representations  as  to  value  of  stock. 

§  3869.  —  Further  illustrations. 

§  3870.  —  Expressions  of  opinion,  promises  or  predictions. 

§  8871.  —  Representations  as  to  the  law. 

§•3872.  — Nondisclosure  or  concealment  of  facts. 

I  3873.  —  Falsity  of  statement. 

§  3874.  —  Knowledge  of  falsity  and  intent  to  deceive. 

§  3875.  ■ —  The  representation  as  an  inducement. 

§  3876.  —  Right  to  rely  on  representations. 

§  3877.  —  Necessity  for  injury. 

§  3878.  —  Persons  who  may  be  held  liable. 

§3879.  — Remedies  for  fraud — Rescission. 

§3880. Restoration  of  the  status  quo. 

§  3881. Laches  as  a  bar  to  rescission. 

§3882. Ratification  or  waiver  as  a  bar  to  rescission. 

§  3883.  —  Action  for  deceit — In  general. 

§  3884.  — Waiver ;  limitations. 

§  3885.  Construction  of  contract  in  general. 

§  3886.  Admissibility  of  parol  evidence. 

§  3887.  Executed  and  executory  contracts;  when  title  passes. 

§  3888.  Conditions  precedent  and  subsequent. 

§  3889.  Warranties,  guaranties  and  special  stipulations — Express  warranties. 

§  3890.  —  Implied  warranties.  , 

§  3891.  —  Agreements  by  seller  to  repurchase  or  giving  him  option  to  do  so,  and 

the  like. 
§  3892.  —  Guaranties  and  agreements  by  third  persons. 
§  3893.  Performance  and  breach  generally. 
§3894.  Payment. 
§  3895.  Tender  and  demand. 

§  3896.  Rescission  of  contract — ^Right  to  rescind  in  general. 
§  3897.  —  Limitations  on  the  right  to  rescind. 
§  3898.  Remedies  for  breach  of  the  contract — In  general. 
§  3899.  —  Specific  performance — General  principles, 

5993 


Peivate  Coepokations  [Cli.  56 

t  3900. Right  as  affected  by  nature,  validity  and  purpose  of  contract. 

13901. Necessity  for  mutuality  of  remedy. 

XXVI.   PLEDGES,    MORTGAGES    AND   LEASES    OF    STOCK 

i  3902.  Shares  of  stock  may  be  pledged. 

i  3903.  Nature,  essentials  and  validity  of  contract  of  pledge  generally. 

i  3904.  Pledgesj  mortgages  and  sales  distinguished. 

i  3905.  Necessity  for  and  sufficiency  of  delivery  and  possession. 

i  3906.  Effect  of  parting  -with  possession. 

i  3907.  Necessity  for  registration. 

i  3908.  Scope  of  lien. 

i  3909.  Effect  of  pledge  on  title  and  rights  of  pledgor. 

i  3910.  Title  and  rights  of  pledgee — In  general. 

i  3911.  —  Eight  to  transfer  of  stock  on  corporate  books. 

)  3912.  —  Right  to  use  pledged  stock. 

i  3913.  —  Negligence  or  misconduct  in  use  or  care  of  stock. 

i  3914.  —  Eight  to  incur  expense  to  protect  lien. 

\  3915.  —  Eight  to  sue  to  preserve  security  or  for  damages. 

J  3916.  —  Eight  to  purchase  at  SEile  under  paramount  lien. 

]  3917.  —  Effect  of  death  of  pledgor. 

I  3918.  —  Title  or  lien  of  pledgee  as  against  third  persons— In  generaL 

J  3919. Marshaling  securities. 

j  3920.  Eelative  rights  of  pledgor  and  pledgee  as  stockholders. 

]  3921.  Liability  of  pledgee  as  stockholder. 

i  3922.  Eights  and  remedies  on  default — In  general. 

5  3923.  —  Pledgee  not  bound  to  foreclose. 

!  3924.  —  Porfeiture. 

]  3925.  —  Sale  of  stock— Eight  to  sell, 

I  3926. Demand  and  notice. 

5  3927.  — '  —  Manner  of  sale  in  general. 

j  3928. Time  and  place  of  sale;  public  and  private  sales. 

i  3929. Sale  in  separate  lots  or  in  gross. 

13930. Eight  of  pledgee  to  purctase. 

i  3931.  — Eoreclosure  in  equity. 

\  3932.  — Effect  of  death  or  insolvency  of  pledgor. 

S  3933.  —  Statute  of  limitations. 

I  3934.- -T-'Effect  of  sale  or  foreclosure;  surplus  or  deficiency. 

S  3935.  —  Eight  to  sue  on  debt  without  foreclosure. 

|.3S36.  — Eedemption — .Right  to  redeem, 

5  3937. Suit  in  equity  to  redeem. 

]  3938. Waiver  of  right  to  redeem. 

]  3939.  —  Statute  of  limitations;   laches. 

\  3940.  —  Effect  of  bankruptcy  of  pledgee. 

5  3941.  —  Identification  of  pledged  stock. 

5  3942.  — Subrogation. 

5  3943.  Remedies  of  pledgor  for  conversion  or  breach  of  contract. 

5  3944.  Mortgage  of  shares  of  stock. 

I  3945.  Leases  of  stock, 
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XXVII.   GIFTS   OF   STOCK 

i  3946.  General  principles. 

§  3947.  Necessity  for  and  sufficiency  of  delivery. 

§  3948.  Necessity  for  and  effect  of  transfer  on  corporate  books. 

§  3949.  Transfer  of  title,  dominion,  and  control. 

§  3950.  Eevoca,tion. 

XXVIII.  MEMBERSHIP  IN  CORPORATIONS 

§  3951.  Power  ix)  admit  members  or  to  exclude-  from  membersMp. 

§  3952.  Acquisition  of  membership — Necessity  for  contract. 

§  3953.  —  Joint  stock  Corporations. 

§  3954.  —  Corporations  not  having  a,  capital  stock — General  principles. 

§  3955.  — '  —  Compliance  with  provisions  of  charter,  constitution  or  by-laws. 

§3956. Effect  of  fraud. 

§  3957.  Loss  of  membership — Transfer  of  shares  or  membership. 
§  3958.  —  Surrender  of  shares  or  withdrawal  from  membership. 
§  3959.  —  Forfeiture  of  shares  or  membership, 

§  3960.  '■ —  Disfranchisement  or   expulsion   of  members-^-Power  to   expel  or   dis- 
franchise. J  . 

§3961. Grounds  for  disfranchisement  or  expulsion  in  general. 

§  3962. By-laws  and  regulations  of  corporation. 

§  3963. Particular  grounds. 

§3964. Good  faith. 

§  3965. Waiver  of  cause  of  expulsion. 

§  3966. Mode  of  procedure  to  expel  members.    ,  ' 

§  3967. Waiver  of  irregularities ;  estoppel  and  acquiescence. 

§3968. Eeview  by  the  courts. 

§3969. Remedies  for  wrongful  expulsion. 

i  3970. Necessity  for  exhausting  remedies  within  the  organization. 

XXIX.    CONTROL    OP    CORPORATION    BY    STOCKHOLDERS    OR    MEMBERS; 
POWER    OF    THE    MAJORITY 

A.  General  Rules 

§  3971.  Scope  of  subdivision. 

§  3972.  Bowers  and  duties  of  majority — In  general. 

§  3973.  —  Majority  stockholders  as  trustees  for  minority. 

§  3974.  —  Majority  stockholders  as  possessing  powers  of  corporation. 

§  3975.  —  Majority  as  owning  property  of  corporation. 

§  3976.  — Power  of  majbrity  to  ratify.  '  ,'■  ~ 

§  3977.  — Liability  of  majority  for  misconduct  of  ^fleers  elected  by  them. 

§  3978.  Power  of  minority  to  rescind  contract. 

§  3979.,  What  oonstitutes  a  majority.  >,  , 

§  3980.  Right  to  purchase  majority  of  stock.  ^ 

§  3981.  Validity  of  agreements  between  stockholders  for  control  of  corporation. 

§  3982.  Extent  of  stock  holdings  as  affectijifg  rights  and  remedies. 

§  3983.  Right  of  minority  to  information  regarding  Corporate  affairs. 
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B.  Particular  Forms   of   Corporate   Control 

i  3984.  In  general. 

j  3985.  One  person  as  majority  stockholder. 

i  3986.  Control  by  stockholders  of  another  corporation. 

i  3987.  Control  by  combination  of  stockholders. 

!  3988.  Corporation  as  majority  stockholder — In  general. 

S  3989.  —  Minority  interest  as  controlling  interest. 

i  3990.  —  Holding  companies. 

0.  In  What  Cases  Minority  May  Eesort  to  Courts 

i  3991.  General  rule. 

§  3992.  Intra  vires  acts  where  there  is  no  bad  faith — Rule  stated. 

I  3993.  —  Compromise  of  claims. 

\  3994.  Ultra  vires  acts — Eule  stated. 

S  3995.  —  Power  of  minorily  to  prevent  creation  of  monopoly. 

§  3996.  — Donations  by  majority. 

§  3997.  Bad  faith  or  fraud— Rule  stated. 

I  3998.  —  Misappropriation  or  diversion  of  corporate  funds  or  assets. 

5  3999.  —  Division  of  assets. 

§  4000.  Impairment  of  contracts.  , 

D.  Rights  of  Minority  in  .Regard  to  Amendments  of  Charter 

g  4001.  Amendments  authorized  by  charter. 

§  4002.  Amendments  not  authorized  by  charter — ^In  general. 

§  4003.  —  Radical  or  fundamental  changes.  . 

1 4004.  —  Amendments  in  furtherance  of  objects  of  corporation. 

§  4005.  Effect  of  reservation  by  state  of  power  to  alter,  amend  or  repeal  charter — 

In  general. 
§  4006.  —  Massachusetts  and  New  York  doctrine. 
§  4007.  —  Majority  rule. 

§  4008.  —  Alteration  and  change  distinguished. 
§  4009.  Exercise  of  power  of  eminent  domain. 

E.  Rights  of  Minority  as  to  Sale,  Exchange  or  Lease  of  Corporate 
Property 

1 4010.  In  general. 

§4011.  Power  of  majority  to  dispose  of  all  of  corporate  property — General  rule. 

I  4012.  —  In  ease  of  quasi  public  corporation  or  of  property  held  in  trust. 

§  4013.  —  Where  sale  is  part  of  corporate  business. 

§  4014.  —  Where  sale  expressly  authorized  by  statute. 

§  4015.  Power  of  majority  to  lease  all  of  corporate  property. 

§  4016.  Taking  stock  or  bonds  of  another  corporation — ^In  general. 

§4017.  — Construction  of  statutes. 

P.  Statiutes  Requiring  Consent  of  Certain  Per  Cent  of  Stock 

§  4018.  General  considerations. 
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Gr.   Defenses  Against   Minority  Stockholders 

§4019.  In  general. 

§  4020.  Procuring  funds  for  litigation  from  rival  corporation. 

§  4021.  Necessity  for  injury. 

§  4022.  Acquisition  of  stock  after  happening  of  wrong  complained  of. 

§  4023.  Laches,  ratification  and  estoppel — General  rule. 

§  4024.  —  Objections  other  than  those  raised  at  stockholders '  meeting. 

H.  Bemedies  of  Minority  Stockholders    ' 

§  4025.  In  greneral. 

§  4026.  Preliminary  injunction. 

§  4027.  Statutory  provisions  for  compensating  dissenting  stockholders. 

§  4028.  Injunction  against  majority  to  prevent  voting  of  their  stock. 

XXX.  DEALINGS  BETWEEN  CORPORATION  AND  ITS  STOCKHOLDERS  AND 

DEALINGS  OP  STOCKHOLDERS  WITH  CORPORATE  PROPERTY 

§4029.  Introductory. 

§  4030.  Validity  of  contracts  between  corporation  and  stockholder — General  rule. 

§  4031.  —  Loans  to  corporation. 

§  4032.  —  Purchase,  sale  or  lease. 

§  4033.  —  Guaranty  of  corporate  debts. 

§  4034.  —  Where  stockholder  represents  both  parties  to  contract. 

§  4035.  —  Frauds  upon  other  stockholders. 

§  4036.  —  Operation  and  effect. 

§  4037.  Dealings   between   corporations   where   one   owns   majority   of    stock   of 

another. 
§  4038.  Dealings  between  corporation  and  another  company  controlled  by  majority 

stockhiolders  of  first  company. 
§  4039.  Bight  of  stockholder,  as  agent  of  third  person,  to  sell  to  corporation, 
i  4040.  Eeeovery  on  implied  contract — In  general. 
§4041.  — For  personal  services. 
§  4042.  Individual  profits. 
!  4043.  Knowledge  of  corporate  affairs  as  imputable  to  stockholders  dealing  with 

corporation. 
I  4044.  Purchase  of  corporate  property  at  forced  sale  or  of  claims  against  the 

corporation, 
i  4045.  Stockholders  as  creditors — Bight  to  become  creditors. 
§  4046.  —  Bighta  as  creditor. 
§  4047.  —  Preferences  after  insolvency. 
§  4048.  Dealings  with  corporate  properly. 
!  4049.  Set-off  by  stockholders. 

XXXI.  ACTIONS    BY    STOCKHOLDERS    TO    ENFORCE    INDIVIDUAL    RIGHTS, 

OR   REDRESS    OR    PREVENT    INDIVIDUAL    INJURIES 

5  4050.  In  general. 
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XXXn.   REMEDIES   OP   STOCKHOLDERS  POR   INJtTRIES  TO   CORPORATION; 
RIGHTS  OP  ACTION  AND  PROCEDURE 

§  4051.  In  general ;  corporate  and  individual  injuries  distinguished. 

§  4052.  Eight  to  sue  at  law. 

§  4053.  Right  to  isue  in  equity  or  equitatile  action. 

§4054.  Statutory  remedies  and  rights  of  action. 

§  4055.  Eight  of  stockholder  to  defend,  intervene  or  cross-complain  in  suit  by  an- 
other against  the  corporation. 

§  4056.  Eight  as  affected  by  insolvency  receivership,  or  bankruptcy. 

§  4057.  Eight  as  affected  by  dissolution,  incompleteness  or  suspension  of  cor- 
poration. 

§  4058.  Who  are  regarded  as  stockholders  entitled  to  sue; — ^Tn  general. 

§  4059.  —  Executors,  trustees,  pledgees  and  other  qualified  holders. 

§  4060.  —  Transferees  after  injury  complained  of. 

§  4061.  Grounds  and  occasions  for  relief — ^In  general. 

§  4062.  — '  Ultra  vires  acts,  waste,  diversion  of  misapplication  of  assets. 

§  4063.  —  JPraud  or  wrongdoing  by  majority  stockholders. 

§  4064.  —  Wpongdoing  or  neglect  by  oflSeers  and  directors. 

§4065.  — Impolitic  and  inexpedient  acts  and  dealings;  discretion  in  management 
and  policy. 

§4066.  — Injury  to  corporation  by  third  persons  or  other  corporations'. 

§  4067.  Prerequisites  and  conditions  to  suit  by  stockholder — In  general. 

§  4068.  —  Demand  on,  and  refusal  by  corporation  to  sue. 

§4069.  — Under  federal  practice;  94th  Equity  Eule  (New  Equity  Eule  27). 

§4070.  — Facts  dispensing  with  demand  and  the  like. 

§  4071.  Defenses  and  objections  to  suit — ^In  general. 

§  4072.  —  Laches,  estoppel,  ratification  or  compromise — In  general. 

§4073. Estoppel  by  consent,  acquiescence  or  participation. 

§4074.  —  —  Estoppel  against,  or  ratification  by  corporation. 

§  4075.  — "  —  Compromise  or  settlement. 

§  4076.  —  Limitation  of  action. 

§  4077.  —  Bad  motive  or  want  of  substantial  interest. 

§  4078.  —  Interference  with  internal  policy  and  management  or  with  discretion  of 
officers  and  directors. 

§  4079.  Jurisdiction  of  action  or  suit. 

§4080.  Parties  plaintiff. 

§  4081.  Parties  defendant — The  corporation,  officers  and  other  stockholders. 

§  4082.  —  Third  persons  or  corporations  involved  in  controversy. 

§  4083.  Pleading  and  procedure — -In  general. 

§  4084.  —  Alleging  cause  of  action  and  plaintiff 's  right  as  stockholder. 

§  4085.  —  Allegations  as  to  demand  and  refusal  of  corporation  to  sue. 

§4086.  — Allegations  under  94th  Equity  Rule  (New,  Equity  Rule  27)  in  federal 
courts.  , : 

§  4087.  —  Answers,  replies  and  other  pleadings. 

§  4088.  Burden  of  proof,  presumptions  and  evidence,  x  " 

§4089.  Conduct  and  control  of  action;   disoont'inuanees  and  compromises/ 

§  4090.  Judgment  and  nature  of  relief  allowable — In'general.  ' 

§4091.  — Injunction,  receivership  and  accounting;  dissolution.  .      r  ? 
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§  4092.  —  Bar  and  eonclusiveneBS  of  decree. 
§  4093.  —  Costs  and  fees  and  allowances. 

XXXIII.   LIABILITY    OP   STOCKHOLDERS   TO   CREDITOKS   ON  ACCOUNT   OF 
UNPAID   SUBSOBIPTIONS 

§4094.  Scope  of  subdivision. 

§  4095.  Existence  of  liability — General  principles. 

§  4096.  —  Effect  of  dissolution  of  corporation. 

§  4097.  —  Effect  of  consolidation. 

§  4098.  —  Conflict  of  laws. 

§  4099.  Natnre  and  extent  of  liability-^-Nature  of  liability. 

§  4100.  -^  Exteht  of  liabittty  in  general. 

§  4101.  —  Liability  for  interest  and  costs. 

§  4102.  —  Contribution  among  stockholders. 

§  4103.  Defenses  available  to  stockholders — In  general. 

§  4104.  —  Eelease  or  discharge  of  stockholders. 

§  4105.  —  Waiver  or  release  of  liability  by  creditors. 

§  4106.  —  Estoppel  or  waiver  of  right  to  set  up  defenses. 

§  4107.  Persons  liable — ^In  general. 

§  4108.  —  Infants  and  married  women. 

§  4109.  —  Other  corporations. 

§4110.  — Principal  and  agtot;  trustee  aiid  beneficiary. 

§  4111.  —  Effect  of  transfer  of  stock. 

§4112.  —Effect  of  pledge  of  stoek. 

§  4113.  By  whom  liability  may  be  enforced-^In  general. 

§  4114.  —  Creditors  who  are  also  stockholders. 

§4115.  — Receivers,  trustees  in  bankruptcy,  assignees  for  creditors,  and  the  like, 

§  4116.  —  Limitations  bn  right  of  receivers,  assignees  or  trustees. 

§4117.  — Purchasers  front  receivers  or  trustees. 

§  4118.  Calls  and  assessments — ^Necessity  for  call  or  assessment;  by  whom  made. 

§  4119.  —  Procedure  to  procure  assessment. 

§4120.  : — Conclusiveness  of  call  or  assessment. 

§  4121.  Eemedies — General  principles. 

§  4122.  —  Actions  at  law  and  suits  in  equity. 

§4123.  — Discovery. 

§  4124.  —  Execution. 

§  4125.  TT  J^andamus.   

§4126.  — Garnishment  and  attachment. 

§  4127.  —  Parties.  ,    , 

§  4128.  —  Joinder  and  splitting  of  causes  of  action. 

§  4129.  — Exhausting  legal  remedies  against  corporation;  judgment  and  execution. 

§  4130.  —  Conclusiveness  of  judgment  against  corporation  as  against  stockholders. 

§4131.  — Enforcing  liability  in  other  states. 

§  4132.  Set-off  of  debts  due  to  stockholders. 

§  4133.  Application  of  the  statute  of  limitations — General  principles. 

§  4134.  —  Accrual  of  right  of  action, 

§  4135.  —  Bonus  or  watered  stock. 

§  4136.  —  Interruption  or  toiling  of  statute. 
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XXXIV.   PERSONAL    LIABILITY    OF    STOCKHOLDERS    FOR    DEBTS    OF    THE 

CORPORATION  , 

\  4137.  Liability  in  the  absence  of  charter,  statutory  or  constitutional  provisions 

— General  principles. 
]  4138.  —  Liability  for  torts. 

5  4139.  — Power  of  corporation  to  make  stockholders  liable;  by-laws. 
i  4140.  —  Agreement  or  consent  of  stockholders. 
5  4141.  Statutory  liability  in  general. 
5  4142.  Effect  of  constitutional  provisions. 
5  4143.  Whether  constitutional  provisions  are  self -executing, 
j  4144.  Construction  of  statutory  or  constitutional  provisions  in  general. 
1 4145.  Alteration  or  repeal  of  constitutional   or  statutory  provisions — General 

principles. 
I  4146.  —  Effect  as  against  stockholders. 
1 4147.  —  Effect  as  against  creditors. 
§  4148.  Effect  of  reorganization  of  corporation. 
i  4149.  Effect  of  consolidation  of  corporations. 
§  4150.  Effect  of  dissolution  of  corporation. 
§  4151.  Conflict  of  laws. 

§  4152.  Extent  of  liability— General  statement. 
i  4158.  —  Liability  to  amount  due  ou  stock. 

§  4154.  —  Liability  to  amount  or  extent  of  stock;   double  liability. 
§  4155.  —  Liability  in  proportion  to  amount  or  value  of  stock. 
§  4156.  —  Liability  until  payment  or  subscription  of  capital  stock. 
§  4157.  —  Liability  on  failure  to  file  report  or  statement. 
§  4158.  —  Liability  because  of  defective  organization. 
§  4159.  —  Liability  where  corporation  has  no  capital  stock. 
§  4160.  —  Liability  of  stockholders  of  national  banks. 
§  4161.  What  corporations  are  within  statutory  or  constitutional  provisions — ^In 

general. 
§  4162.  —  Provisions  excepting  certain  classes  of  corporations. 
§  4163.  Liabilities  to  which  the  statutory  or  constitutional  provisions  apply— In 

general. 
§  4164.  —  Liabilities  based  upon  tort. 
§  4165.  —  Liabilities  arising  out  of  contract. 
§  4166.  — Claims  under  ultra  vires  contracts. 

1 4167.  —  Statutes  imposing  liability  for  special  debts  only — ^In  general. 
g  4168.  — — ^Debts  due  laborers,  servants,  clerks,  employees,  etc. 

§4169. Debts  due  for  materials,  supplies,  etc. 

§  4170. Liability  for  taxes. 

§4171. Deposits  in  banks,  etc. 

§  4172.  —  Liability  dependent  upon  maturity  of  debt  or  time  of  bringing  suit 

against  corporation. 
§4173. — Debts  barred  by  limitation. 
§  4174.  —  Liability  for  interest. 
§  4175.  —  Liability  for  costs. 
§  4176.  Whether  the  liability  is  contractual  or  penal. 
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§  4177.  Whether  the  liability  is  that  of  sureties  or  guarantors. 

§  4178.  Whether  the  liability  is  that  of  partners. 

§  4179.  Whether  the  liability  is  joint  or  several,  or  joint  and  several. 

§  4180.  Whether  the  liability  is  primary  or  secondary. 

§  4181.  Dissolution,  failure,  insolvency,  etc.,  as  a  condition  precedent  to  liability. 

§  4182.  Persons  liable — ^In  general. 

§  4183.  —  Stockholders,    corporators,    subscribers. 

S  4184.  —  Registered  owners. 

§4185.  — Unregistered  stockholders. 

§  4186.  —  Holders  of  preferred  stock. 

§4187.  —Infants. 

§4188.  — Married  women;  community  property. 

§4189.  — Other  corporations. 

§4190.  — Partners. 

§4191. — Eeal  and   apparent   owner;    tirustees,   agents,   executors,   etc. — General 
Tules. 

§  4192. Statutory  provisions. 

§  4193.  —  Pledgees. 

§  4194.  —  Assignees  in  insolvency  or  bankruptcy. 

§4195.  — Estates  of  deceased  stockholders;   distributees. 

§  4196.  —  Effect  of  transfers  of  stock — ^In  general. 

§4197. Time  when  debt  was  contracted;   renewal  or  change  in  character 

of  debt. 

§  4198. Debts  contracted  or  paid  after  transfer. 

§  4199. Statutory  regulations. 

§  4200. Transfer  by  stockholder  who  has  satisfied  liability. 

§  4201. Transfers  to  escape  liability  or  which  are  merely  colorable. 

§  4202. Transfers  to  persons  who  are  insolvent. 

§4208. Transfers  to  persons  not  legally  liable  as  stockholders. 

§  4204. Transfers  prohibited  by  statute. 

§4205. Registration  of  transfers. 

§4206. Recording  transfers  in  public  o&ee. 

§4207. Apportionment  and  distribution  where  both  transferrer  and  trans- 
feree are  liable. 

§  4208.  —  Evidence  and  burden  of  proof. 

i  4209.  —  Estoppel. 

[Subdiv.  XXXIV  is  concluded  in  Vol.  7] 

XXXV.  ASSESSMENTS  ON  PULL  PAID  STOCK   [See  Vol.  7] 

iXXXVr.   INDIVrotTAL    LIABILiry    AND    MOHTS    ON    PAILUEE    TO    INCOR- 
PORATE  [See  VoL  7] 

XIV.    PREFERRED    STOCK 

§  3621.  Definition,  nature  and  distinctions.    The  ordinary  stock  of 
a  corporation,  or  "common  stock,"  as  it  is  called,  gives  no  stockholder 
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any  greater  rights  than  any  other  stockholder.  There  is  no  difference 
between  the  shares,  but  all  the  stockholders  stand  upon  an  equal  foot- 
ing, and  each  is  entitled  to  share  in  the  profits  of  the  corporation, 
whenever  they  are  distributed  in  the  way  of  dividends,  in  proportion 
to  the  number  of  shares  held  by  him.''®  Preferred  stockholders,  how- 
ever, stand  on  a  different  footing.  As  the  term  implies,  preferred 
stock  is  stock  which  gives  the  holder  a  preference  over  the  holders  of 
common  stock  with  respect  to  the  payment  of  dividends.  Holders  of 
preferred  stock  are  entitled  to  receive  dividends  on  their  shares,  to  the 
extent  agreed  upon,  before  any  dividends  at  all  are  paid  to  the  holders 
of  the  common  stock.'''' 

It  is  immaterial  whether  a  stock  given  preference  is  called  preferred 
or  guaranteed  or  interest  bearing,"  the  terms  having  practically  the 
same  meaning.''*  Guaranteed  stock,  or  stock  on  which  dividends  are 
in  terms  guaranteed,  is  preferred  stock, — stock  upon  which  the  pay- 


76  See  §  3652  et  seq.,  infra. 
_   77  United  States.    Storrow  v.  Texas 
Consol.    Compress    &    Manufacturing 
Ass'n,    87   Fed.    612. 

Georgia.  Jefferson  Banking  Co.  v. 
Trustees  of  Martin  Institute,  146  Ga. 
383,  91  S.  E.  463;  Totten  &  Co.  v. 
Tison,  54  Ga.  139;  Coggeshall  t. 
Georgia  Land  &  Investment  Co.,  14 
Ga.  App.  637,  82  S.  B.  156. 

Indiana.  Grover  v.  Cavanagh,  40 
Ind.  App.  340,  S2  K.  E.  104. 

Kentucky.  Sumrall  v.  Commercial 
Bldg.  Trust's  Assignee,  106  Ky.  260, 
44  L.  E.  A.  659,  90  Am.  St.  Eep. 
223,  50  S.  W.  69. 

Maine.  Belfast  &  M.  Lake  E.  Co. 
V.  Belfast,  77  Me.  445,  1  Atl.  362. 

Maryland.  Scott  v.  Baltimore  &  O. 
E.  Co.,  93  Md.  475,  49  Atl.  327. 

Minnesota.  Booth  v.  Union  Fibre 
Co.,  162  N.  W.  677. 

New  Hampshire.  Jones  v.  Concord 
&  M.  E.  E.,  67  N.  H.  234,  68  Am.  St. 
Eep.  650,  30  Atl.  614. 

New  York.  People  v.  Miller,  180  N. 
T.  16,  72  N.  E.  525,  aff'g  94  App.  Div. 
564,  88  N.  Y.  Supp.  197;  Kent  v. 
Quicksilver  Min.  Co.,  78  N.  Y.  159; 
People  V.  New  York  Building-Loan 
Co.,  50  Misc.  23,  100  N.  Y.  Supp.  459, 
aff'd   119   App.   Div.   830,   104  N.  Y. 


Supp.  892,  189  N.  Y-  547,  82  N.  E. 
1131. 

Rhode  Island.  Taft  v.  Hartford, 
P.  &  F.  E.  Co.,  8  E.  I.  310,  5  Am.  Eep. 
575. 

South  Carolina.  State  v.  Cheraw 
&  C.  E.  Co.,  16  S.  C.  524. 

Vermont.  Chaffee  v.  Eutland  E. 
Co.,  55  Vt.  110. 

Virginia.  Kain  v.  Angle,  111  Va. 
415,   69   S.   E.   355. 

England.  Henry  v.  Great  Northern 
Ey.  Co.,  4  Kay  &  J.  1. 

Preferred  stock  represents  a  con- 
tribution of  capital  precisely  the  same 
as  common  stock,  differing  only  as  to 
the  preferred  right  of  the  holder  to 
share  in  dividends  or  interest.  People 
V.  Miller,  180  N.  Y.  16,  72  N.  E.  525, 
aff'g  94  N.  Y.  App.  Div.  564,  88  N.  Y. 
Supp.  197. 

78  Cratty  v.  Peoria  Law  Library 
Ass'n,  219  111.  516,  76  N.  E.  707,  rev'g 
120  111.  App.  596.  See  also  Field  v. 
Lamson  &  Goodnow  Mfg.  Co.,  162 
Mass.  388,  27  L.  E.  A.  136,  38  N.  E. 
1126;  Lockhart  v.  Van  Alstyne,  31 
Mich.  76,  18  Am.  Eep.  156;  Miller  v. 
Eatterman,  47  Ohio  St.  141,  24  N.  E. 
496;  Taft  v.  Hartford,  P.  &  F.  E.  Co., 
S  E.  I.  310,  5  Am.  Eep.  575 ;  Henry  v. 
Great  Northern  Ey.  Co.,  4  Kay  &  J. 
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ment  of  a  certain  dividend  at  specified  periods  is  guaranteed  before 
payment  of  any  dividend  to  other  stockholders.  But  the  guaranty  is 
not  absolute,  so  as  to  create  the  relation  of  debtor  and  creditor  be- 
tween the  corporation  and  the  holders  of  such  stock,  irrespective  of 
whether  there  are  profits.  It  is  a  guaranty  of  the  specified  dividends 
out  of  profits  available  for  the  payment  of  dividends.'^  If,  however, 
there  are  no  profits  out  of  which  the  dividend  can  be  paid  at  any  time 
when  it  is  payable  according  to  the  terms  of  the  guaranty,  the  dividend 
is  not  necessarily  lost,  but  the  holders  of  the  stock  will  be  entitled  to 
payment  of  all  arrears  before  any  payments  can  be  made  to  the  holders 
of  common  stock.** 

Dividends  on  preferred  or  guaranteed  stock  are  called  "preferred 
or  guaranteed  dividends. " '* 

§  3622.  Power  to  issue  preferred  or  guaranteed  stock — ^In  general. 

If  the  charter  of  a  corporation  or  the  general  law  in  force  at  the  time 
of  its  creation  expressly  authorizes  it  to  issue  preferred  or  guaranteed 
stock,  as  is  often  the  case,  there  can  be  no  question  as  to  its  power  in 
this  respect,  so  long  as  it  keeps  within  the  power  so  conferred,  and 
the  power  may  be  exercised  by  a  vote  of  a  majority  of  the  stockholders, 
against  the  dissent  of  the  minority.'^     And  it  is  well  settled  that, 

1,  1  De  Gex  &  J.  606,  3  Jur.  (N.  S.)  Co.  v.  Belfast,  77  Me.  445,  1  Atl.  362; 

1133.  Kent   v.   Quicksilver  Min.   Co.,   78   N. 

79  See  §  3752,  infra.  Y.  159. 

80  See  §  3754,  infra.  In  Massachusetts  prior  to  the  enact- 

81  Miller  v.  Eatterman,  47  Ohio  St.  ment  of  Stat,  1902,  c.  441,  there  was 
141,  24  N.  E.  496;  Taft  v.  Hartford,  no  general  law  authorizing  manufac- 
P.  &■  F.  R.  Co.,  8  E.  I.  310,  5  Am.  Eep.  turiug  companies  to  issue  preferred 
575;  Henry  v.  Great  Northern  Ey.  Co.,  stock,  although  in  some  instances  the 
4  Kay  &  J.  1,  1  De  Gex  &  J.  606,  3  right  had  been  granted  by  special 
Jur.  (N.  8.)  1133.  charter.     Page    v.    Whittenton    Mfg. 

A  preferred  dividend  is  a  dividend  Co.,   211   Mass.   424,   97   N.   E.   1006; 

paid  to  one  class  of  stockholders  in  American     Tube     'WoTks     v.     Boston 

priority  to  that  paid  to  another  class.  Mach.  Co.,  139  Mass.  5,  29  N.  E.  63. 

JefEerson  Banking  Co.  v.  Trustees  of  The  right  to  issue  such  stock  origi- 

Martin  Institute,  146  Ga.  383,  91  S.  nally  or  by  amendment  of  the  articles 

E.   463;    Coggeshall  v.   Georgia  Land  is  conferred  upon  corporations  by  that 

&  Investment  Co.,  14  Ga.  App.  637,  82  statute.      Page    v.    Whittenton    Mfg. 

S.  E.  156;  Kain  v.  Angle,  111  Va.  415,  Co.,  211  Mass.  424,  97  N.  E.  1006. 

69   S.  E.  355.  Under  the  Michigan   statute   <Pub. 

82  Butler  v.  Beach,  82  Conn.  417,  74  Acts  1903,  No.  232,  §35)  a  vote  of 
Atl.  748.  See  also  Ingraham  v.  Na-  three-fourths  of  the  stock  is  essential 
tional  Salt  Co.,  130  Fed.  676,  certiorari  to  an  amendment  providing  for  the 
denied  201  IT.  S.  644,  50  L.  Ed.  902  issuing  of  '  preferred  stock.  This 
(mem.   dee.) ;   Belfast   &  M.  Lake   E.  means   three-fourths  of  the   stock  is- 
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even  when  no  such  power  is  expressly  conferred  upon  a  corporation 
at  the  time  of  its  creation,  it  is  implied,  in  the  absence  of  prohibition 
or  restriction,  subject  to  the  qualification  that  it  must  be  exercised  for 
a  legitimate  corporate  purpose,  and  that  the  contract  rights  of  share- 
holders cannot  be  impaired."  Such  power  clearly  exists,  not- 
withstanding the  dissent  of  a  minority  of  the  stockholders,  if  it  is 
authorized  by  the  articles  of  association  of  the  corporation,  or  by  by- 
laws adopted  by  the  corporation  prior  to  the  issuance  of  the  common 
stock,  for  in  such  a  case  no  rights  of  stockholders  are  impaired.  And 
the  power  may  be  exercised  after  the  issuance  of  common  stock,  at  any 


sued  and  outstanding  and  not  three- 
fourths  of  that  authorized.  Foote  v. 
Greiliek,  166  Mich.  636,  132  N.  W. 
473. 

Pub.  Acts  1885,  No.  232,  c.  188, 
§  38,  contained  a  similar  provision. 
Continental  Varnish  &  Paint  Co.  v. 
Secretary  of  State,  128  Mich.  621,  87 
N.  W.  901. 

The  Minnesota  statute  permits  a 
corporation  to  issue  preferred  stock 
when  its  articles  so  authorize.  Booth 
V.  Union  Fibre  Co.,  —  Minn.  — ,  162 
N.  W.  677. 

The  New  Jersey  Corporation  Act, 
§  18  (2  Comp.  St.  1910,  p.  1608)  per- 
mits the  issuance  of  preferred  stock. 
General  Inv.  Co.  v.  Bethlehem  Steel 
Corporation  (N.  J.  Ch.),  100 -Atl.  347. 

In  Gordon's  Ex'rs  v.  Eiehmond,  F. 
&  P.  :&.  Co.,  78  Va.  501,  it  was  held 
that  under  certain  statutes  a  railroad 
company  had  power  to  issue  guaran- 
teed stock. 

The  mere  act  of  classifying  stock 
into  common  and  preferred,  without 
changing  the  number  of  ;8hares,  is  iiot 
tantamount  to  increasing  or  reducing 
such  stock  so  as  to  require  an  ob- 
servance of  the  statutory  provisions 
as  to  the  manner  of  increasing  or  re- 
ducing ;3tock.  California  Telephone 
&  Light  Co.  V.  Jordan,  19  Cal.  App. 
536,  126  Pac.  598. 

As  to  the  right  of  building  loan  as- 
sociations to  issue  preferred  stock,  see 
Wilson  V.  Parvin,  119  Fed.  652;  Hog- 


sett  V.  JEtna  Building  &  Loan  Ass'n, 
78  Kan.  71,  96  Pae.  52;  Forwood  v. 
Eubank,  106  Ky.  291,  50  S.  W.  255. 
And  see  works  on  building  and  loan 
associations. 

83  United  States.  Wilson  v.  Parvin, 
119  Fed.  652;  Hamlin  v.  Toledo,  St. 
L.  &  K.  C.  :?.  Co.,  78  Fed.  664,  36 
L.  B.  A.  826,  rev'g  on  other  grounds 
72  Fed.  92.     ' 

Georgia.  Hazlehurst  v.  Savannah, 
G.  &  N.  A.  E.  Co.,  43  Ga.  13. 

lUlnois.  Cratty  v.  Peoria  Law  Li- 
brary Ass'n,  219  111.  516,  76  N.  E.  707, 
rev'g  120  111.  App.  596. 

Kansas.  Hogsett  v.  -Sltna  Building 
&  Loan  Ass'n,  78  Kan.  71,  96  Pae.  52. 

New  York.  Kent  v.  Quicksilver 
Min.  Co.,  78  N.  Y.  159;  People  v. 
Koenig,  133  App.  Div.  756,  118  N.  Y. 
Supp.  136. 

Texas.  See  Reagan  Bale  Co.  v. 
Heuermann,  —  Tex.  Civ.  App.  — ,  149 
S.  W.  228. 

"The  issuance  of  preferred  stock, 
in  the  absence  of  statutory  prohibi- 
tion, violates  no  rule  of  public  policy. ' ' 
Hogsett  V.  JEtna  Building  &  Loan 
Ass'n,  78  Kan.  71,  96  Pac.  52. 

"There  is  no  objection  to  an  agree- 
ment for  preferred  or  guaranteed 
stock  in  the  original  organization  of 
a  corporation,  where  *  *  *  all  the 
parties  agree  to  it."  Cratty  v.  Peoria 
Law  Library  Ass'n,  219  111.  516,  76  N. 
E.   707,  rev'g  120  111.   App.  596. 
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time,  if  all  the  etockholders  consent.**  "We  know  nothing  in  the  con- 
stitution or  the  law, ' '  said  Judge  Folger  in  a  leading  New  York  case, 
"that  inhibits  a  corporation  from  beginning  its  corporate ' action  by 
classifying  the  shares  in  its  capital  stock,  with  peculiar  privileges  to 
one  share  over  another,  and  thus  offering  its  stock  to  the  public  for 
subscriptions  thereto.  No  rights  are  got  until  a  subs'cription  is  made. 
Bach  subscriber  would  know  for  what  class  of  stock  he  put  down  his 
name,  and  what  right  he  got  when  he  thus  became  a  stockholder. 
There  need  be  no  deception  or  mistake ;  there  would  be  no  trenching 
upon  rights  previously  acquired ; "  no  contract,  express  or  implied, 
would  }3e  broken  or  impaired."*^ 

Preferred  stock,  however,  cannot  be  issued,  against  the  dissent  of 
a  holder  of  common  stock,  if  his  contract  with  the  corporation  will 
be  thereby  broken  or  impaired.  Therefore,  if  a  corporation,  when  it 
issues  common  stock,  is  not  expressly  authorized  to  issue  preferred 
stock  either  by  its  charter  or  by  the  general  law,  and  if  there  is  no 
provision  for  such  stock  in  its  articles  of  association,  it  cannot  after- 
wards issue  the  same  without  the  unanimous  consent  of  the  holders 
of  the  common  stoek.*^ 


84  United  States.  Banigan  v.  Bard, 
134  U.  S.  291,  33  L.  Ed.  932;  Hamlin 
V.  Toledo,  St.  L.  &  K.  C.  K.  Co.,  78 
Fed.  664,  36  L.  K.  A.  826. 

Georgia.  Hazlehurst  v.  Savannah, 
G.  &  N.  A.  E.  Co.,  43  Ga.  13. 

Illinois.  Higgins  v.  Lansingh,  154 
111.  301,  40  N.  B.  362;  Havemayer  v. 
Bordeaux  Co.,  8  Nat.  Corp.  Eep.  127 
(111.  Cir.  Ct.  1894). 

Michigan.  Loekhart  v.  Van  Al- 
styne,  31  Mieh.  76,  18  Am.  Eep.  156. 

New  York.  Kent  v.  Quicksilver 
Min.  Co.,  78  N.  Y.  159. 

England.  In  re  Bridgewater  Nav. 
Co.,  39  Ch.  Div.  1;  In  re  South  Dur- 
ha.m  Brewery  Co.,  31  Ch.  Div.  261 ; 
Andrews  v.  Gas  Meter  Co.,  [1897]  1 
Ch.  Div.  361,  overruling  Hutton  v. 
Scarborough  ClifC  Hotel  Co.,  2  Drew. 
&  S.  514,  521,  4  De  Gex,  J.  &  S.  672; 
Harrison  v.  Mexican  Ey.  Co.,  L.  E. 
19  Eq.  358. 

85  Kent  V.  Quicksilver  Min.  Co.,  78 
N.  Y.  159. 

86  Kent  V.  Quicksilver  Min.  Co.,  78 
N.  Y.  159;  Ernst  v.  Elmira  Municipal 


Improvement  Co.,  24  N.  Y.  Misc.  583, 
54  N.  Y.  Supp.  116;  Knoxville,  C.  G. 
&  L.  E.  Co.  V.  Knoxville,  98  Tenn.  1, 
37  S.  W.  883;  Moss  v.  Syers,  32  L.  J. 
Ch.  711.  See  also  Ingraham  v.  Na- 
tional Salt  Co.,  130  Fed.  676,  certiorari 
denied  201  U.  S.  644,  50  L.  Ed.  902 
(mem.  dec).  . 

The  relative  value  of  the  shares  can- 
not be  changed,  so  as  to  make  some 
of  them  preferred,  without  the  eon- 
sent  of  all  the  stockholders,  unless 
power  to  do  so  is  conferred  by  statute 
or  by  the  articles  of  incorporation. 
So  where  a  corporation  and  all  its 
registered  stockholders  signed  an 
agreement  whereby,  in  order  to  raise 
money  to  pay  debts,  forty  per  cent, 
of  the  stock  was  surrendered  and  can- 
celed, and  in  place  thereof  new  stock, 
entitled  to  a  first  lien  upon  the  net 
profits  for  dividends  of  ten  per  cent, 
was  issued  and  sold,  it  was  held  that 
such  action  was  not  within  the  powers 
of  the  corporation  or  stockholders, 
and  therefore  was  not  binding  upon 
one  who  held  stock  under  an  unregis- 
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An  assignee  of  stock  takes  it  burdened  with  any  equities  in  relation 
to  the  stock  which  existed  as  to  it  in  the  hands  of  his  assignor,*''  and 
hence  the  assignee  of  common  stock  is  bound  by  an  agreement  pro- 
viding for  the  issuing  of  preferred  stock  to  which  his  assignor  was 
a  party.** 

Consent  by  the  assignor  of  stock  after  the  assignment  is  not  binding 
on  the  assignee,*'  even  though  the  4;ransfer  has  not  been  registered.'" 
Nor  will  it  be  presumed  as  against  the  assignee  that  the  assignor  gave 
his  consent  before  the  transfer.'^ 

In  some  jurisdictions  there  ar6  constitutional  or  statutory  pro- 
visions which  expressly  prohibit  corporations  from  issuing  preferred 
stock  without  the  consent  of  all  of  the  stockholders."'  And  it  has  been 
held  that  such  a  provision  which  is  general  in  its  terms  is  not  limited 
in  its  application  to  original  issues  of  preferred  stock,  but  that  it 
applies  to  an  issue  of  increased  preferred  stock  as  well,  even  though 
the  statute  permits  a  corporation  to  increase  its  stock  with  the  con- 
sent of  a  majority  of  its  stockholders.'^ 


fcered  assignment  in  blank  as  security 
for  a  debt,  and  that,  upon  default  and 
a  sale  thereof,  the  purchaser  was  en- 
titled to  a  new  certificate  giving  th'e 
same  rights  as  the  old.  Campbell  v. 
American  Zylonite  Co.,  122  N.  Y.  455, 
11  L.  E.  A.  596,  25  N.  E.  853,  rev'g 
55  N.  Y.  Super.  Ct.  562,  3  N.  Y.  Supp. 
822. 

87  See  §3768  et  seq.,  infra. 

88  In  re  Seneca  Oil  Co.,  153  N.  Y. 
App.  Div.  594,  138  N.  Y.  Supp.  78, 
aff 'd"208  N.  Y.  545,  101  N.  E.  1121. 

89  Ernst  v.  Elmira  Municipal  Im- 
provement Co.,  24  N.  Y.  Misc.  583, 
54  N.  Y.  Supp.  116. 

90  Though  an  assignment  of  stock  is 
not  registered  a  subsequent  agree- 
ment by  all  of  the  other  stockholders, 
including  the  assignor,  whereby  cer- 
tain stock  is  given  a  preference  in  re- 
jspect  to  dividends  is  not  binding  on' 
the  assignee  if  he  is  not  a  party  to  it. 
Campbell  v.  American  Zylonite  Co., 
122  N.  Y.  455,  11  L.  B.  A.  596,  25 
N.  B.  853,  rev'g  55  N.  Y.  Super.  Ct. 
562,  3  N.  Y.  Supp.  822. 

That  an  unregistered  transfer  is 
good  as  between  the  parties,  see 
§  3794  et  seq.,  infra.  ■ 


91  Ernst  v.  Elmira  Municipal  Im- 
provement Co.,  2'4  N.  Y.  Misc.  583,  54 
N.   Y.   Supp.   116. 

92  The  Constitution  of  Missouri  con- 
tains such  a  provision.  Pollita  v. 
"Wabash  E.  Co.,  167  Fed.  145,  judg- 
ment reversed  for  want  of  jurisdic- 
tion, 176  Fed.  333;  Pollitz  v.  Wabash 
E.  Co.,  150  N.  Y.  App.  Div.  709,  135 
N.  Y.  Supp.  785,  167  N.  Y.  App.  Div. 
669,  152  N.  Y.  Supp.  803,  rehearing 
denied  170  N.  Y.  App.  Div.  903,  154 
N.  Y.  Supp.  1140. 

Where  the  corporation  is  organized 
under  the  laws,  of  both  Missouri  and 
Ohio,  a  plan  to  issue  preferred  stock 
without  the  consent  of  all  of  its  stock- 
holders is  invalid,  though  the  laws  of 
Ohio  contain  no  sUch  requirement,  and 
though  the  meeting  at  which  the  plan 
is  adopted  is  held  in  the  latter  state. 
Pollitz  V.  Wabash  E.  Co.,  150  N.  Y. 
App.  Div.  709,  135  N.  Y.  Supp.  785, 
167  N.  Y.  App.  Div.  669,  152  N.  Y. 
Supp.  803,  rehearing  denied  170  N.  Y. 
App.  Div.  903,  154  N.  Y.  Supp.  1140. 

93  Such  provisions  are  not  incon- 
sistent, and  even  if  they  were,  the 
provisions  of  the  constitution  would 
control.     Pollitz   v.    Wabash   E.    Co., 
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[§  3623 


"Where  the  consent  of  all  of  the  stockholders  is  not  obtained,  the 
issuance  of  the  stock  cannot  be  validated  by  a  ratification  by  a  ma- 
jority of  the  stockholders.'* 

The  legislature  may  confer  upon  a  corporation  the  power  to  issue 
preferred  stock  by  an  amendment  of  its  charter  after  the  issue  of  com- 
mon stock,  if  all  the  stockholders  consent,  but  whether  such  an  amend- 
ment can  be  accepted  by  a  majority  of  the  stockholders,  so  as  to  bind 
a  dissenting  minority,  is  not  so  clear.  The  weight  of  authority,  how- 
ever, is  to  the  effect  that  the  legislature  may  make  such  an  amendment 
and  authorize  its  acceptance  by  a  majority  of  the  stockholders,  if  there 
is  no  express  provision  in  the  charter  against  it,  as  the  amendment 
does  not  change  the  character  of  objects  of  the  corporation,  but  is  in 
furtherance  of  the  enterprise  for  which  it  was  created.®* 

Statutes  in  some  states  prohibit  the  issuing  of  preferred  stock  to 
an  amount  greater  than  a  specified  percentage  of  the  capital  paid  in.*® 

§  3623.  —  Issue  of  preferred  stock  under  power  to  borrow  money. 

An  expressly  granted  or  implied  power  to  borrow  money  for  the  pur- 
poses of  the  corporation  does  not  include  the  power  to  issue  ordinary 


150  N.  Y.  App.  Div.  709,  135  N.  Y. 
Supp.  785,  167  N.  Y.  App.  Div.  669, 
152  N.  Y.  Supp.  803,  rehearing  denied 
170  N.  Y.  App.  Div.  903,  154  N.  Y. 
Supp.  1140.  This  case,  at  one  stage, 
was  removed  to  the  federal  court, 
where  it  was  held  that  the  constitu- 
tional provision  did  not  apply  to  in- 
creases of  preferred  stock.  PoUitz  v. 
Wabash  E.  Co.,  167  Fed.  145.  The 
decree  of  the  circuit  court  was  subse- 
quently reversed,  however,  on  the 
ground  that  there  was  no  separable 
controversy  between  oi'tizeii*  of  dif- 
ferent states,  and  hence  no  right  of 
removal,  and  the  circuit  court  had  no 
jurisdiction.     See  176  Fed.  333. 

94Pollitz  v.  Wabash  E.  Co.,  150  N. 
Y.  App.  Div.  709,  135  N.  Y.  Supp. 
785,  167  N.  Y.  App.  Div.  669,  152  N. 
Y.  Supp.  803,  rehearing  denied  170  N. 
Y.  App.  Div.  903,  154  N.  Y.  Supp. 
1140. 

96  See  Cha;p.  57,  infra. 

96  Ala.  Code  1907,  §3479,  provides 
that  preferred  stock  may  be  issued  in 
no   case   exceeding   two-thirds   of   the 
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capital  stock  paid  for  in  cash  or  prop- 
erty. Hence  a  corporation  with  an 
authorized  capital  of  $2,000,  half  com- 
mon and  half  preferred,  of  which 
$1,000  has  been  paid  in,  cannot  legally 
authorize  the  issuance  of  $100,000  of 
preferred  stock.  Heide  v.  Capital  Se- 
curities Co.,  —  Ala.  — ,  76  So.  313. 

The  Delaware  statute  provides  that 
"at  no  time  shall  the  preferred  stock 
exceed  two-thirds  of  the  actual  cap- 
ital paid  in  cash  or  property."  John 
W.  Cooney  Co.  v.  Arlington  Hotel  Co., 
—  Del.  Ch.  — ,  101  Atl.  879. 

The  Michigan  statute  prohibits  the 
issue  of  preferred  stock  to  an  amount 
greater  than  two-thirds  of  the  capital 
paid  in.  Foote  v.  Greilick,  166  Mich. 
636,  182  N.  W.  473. 

Under  this  statute  no  preferred 
stock  can  be  authorized  beyond  two- 
thirds  of  the  amount  actually  paid 
in  at  the  time  of  authorizing  the 
issue.  Continental  Varnish  &  Paint 
Co.  V.  Secretary  of  State,  128  Mich. 
621,  87  N.  W.  901. 


§  3623]  Pkivate  Coepokations  [Ch.  56 

irredeemable  preferred  stock  for  the  purpose  of  raising  money,  for, 
as  was  said  by  the  New  York  Court  of  Appeals,  "the  idea  of  a  bor- 
rowing is  not  filled  out  unless  there  is  in  the  agreement  therefor  a 
promise  or  understanding  that  what  is  borrowed  will  be  repaid  or  re- 
turned, the  thing  itself  or  something  like  it  of  equal  value,  with  or 
without  compensation  for  the  use  of  it  in  the  meantime,"  and  the  is- 
sue of  preferred  stock  cannot  be  looked  upon  "as  other  than  a  prefer- 
ence of  one  class  of  stockholders  to  another ;  as  giving  to  the  first  class 
a  perpetual,  inextinguishable  prior  right  to  a  portion  of  the  earnings 
of  the  company  before  the  other  class  might  have  anything  there- 
from." 9^ 

It  seems,  however,  that  the  power  to  borrow  money  may  be  relied 
upon  as  authorizing  the  issue  of  preferred  stock,  where  the  stock  is 
redeemable  by  repayment  of  the  money,  and  is  issued  merely  as  se- 
curity for  such  repayment.'* 

§  3624.  —  By-laws  authorizing  preferred  stock.  By-laws  of  a  cor- 
poration may  properly  provide  for  the  issue  of  preferred  stock,  if 
adopted  by  unanimous  consent  of  the  stockholders,  or  if  adopted  by 
a  majority,  provided,  provision  for  the  issue  of  such  stock  is  made  in 
the  charter  of  the  corporation,  or  in  the  general  law  in  force  at  the  time 
of  its  creation,  or  in  its  articles  of  association.  But  in  the  absence 
of  such  a  provision,  a  majority  cannot  make  a  valid  by-law  authorizing 
the  issue  of  preferred  stock  against  the  dissent  of  a  common  stock- 
holder.99 

§  3625.  —  Extent  of  power.  When  the  charter  or  articles  of  asso- 
ciation authorize  the  issue  of  preferred  stock  generally,  and  without 
limitations,  it  may  be  issued  as  a  majority  of  the  stockholders  may  de- 
termine, and  there  may  be  more  than  one  issue,  provided  no  contract 
rights  are  violated;  but  when  the  power  is  limited,  the  corporation 
cannot  exceed  the  limitation.  Thus,  where  the  articles  of  a  com- 
pany authorized  it  to  issue  a  certain  number  of  shares  each  of  pre- 
ferred and  common  stock,  specifying  the  amount  of  each,  and  then 
provided  that  additional  stock  might  be  issued,  it  was  held  that  the 
corporation,  on  increasing  its  capital  stock,  could  not  issue  the  in- 

97  Kent  V.  Quicksilver  Min.  Co.,  78  Co.,   130   Fed.    676,   certiorari    denied 

N.  Y.  159.  201  U.  S.  644,  50  L.  Ed.  902    (mem. 

98Totten    V.    Tison,    54    Ga.    139;  dec).    And  see  Wilson  v.  Parvin,  119 

Hazlehurst  v.  Savannah,  G.  &  N.  A.  Fed.  652,  as  to  the  power  of  a  build- 

E.   Co.,   43   Ga.   13;    West   Chester   &  ing  loan  association  in  this  regard. 
P.  E.  Co.  V.  Jackson,  77  Pa.  St.  321.  99  See  §512,  supra. 

See   also  Ingrahani  v,  National  Salt 
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creased  stock  as  second  preferred,  against  the  dissent  of  the  common 
stockholders,  even  though  the  articles  authorized  the  corporation  to 
determine  the  conditions  upon  which  stock  should  be  issued,  since  to 
allow  this  would  put  it  in  the  power  of  the  corporation  to  utterly 
annihilate  the  interests  of  the  common  stockholders.^ 

If  the  charter  or  articles  of  a  corporation  or  a  valid  by-law  provides 
that  an  increase  of  the  capital  stock  may  be  made  in  such  manner,  and 
with  such  rules,  regulations,  privileges  and  conditions  as  the  stock- 
holders may  determine  at  a  corporate  meeting,  the  capital  stock  may  be 
increased  by  issuing  preferred  stock.^  But  it  has  been  held  that  a 
constitutional  provision  prohibiting  corporations  from  issuing  pre- 
ferred stock  without  the  consent  of  all  of  the  stoclcholders,  which  is 
general  in  its  terms,  applies  to  an  issue  of  increased  preferred  stock, 
even  though  the  statute  permits  an  increase  of  stock  with  the  con- 
sent of  a  majority  of  the  stockholders.' 

§3626.  — Remedies  in  case  of  unauthorized  issue.  If  the  direc- 
tors or  a  majority  of  the  stockholders  of  a  corporation  threaten  to  issue 
or  issue  preferred  stock  without  authority,  a  dissenting  and  nonpar- 
ticipating  stockholder,  if  he  proceeds  promptly,  may  maintain  a  suit 
in  equity  to  enjoin  the  issue,  or  to  cancel  it,  provided  rights  of  in- 
nocent third  persons  have  not  intervened.*  But  his  right  to  such  relief 
may  be  barred  by  laches.^     And  holders  of  either  common  or  pre- 

1  Melhado  v.  Hamilton,  28  L.  T.  (N.  stance  of  a  common  stockholder  to 
S.)  578,  29  L.  T.  (N.  S.)  364.  "If  enjoin  an  unauthorized  or  unlawful 
they  eould  issue  one  share,"  said  Vice  issue  of  preferred  stock.  Ernst  v.  El- 
Chancellor  Malins  in  this  case,  "they  niira  Municipal  Improvement  Co.,  24 
could  issue  a  thousand^  and  if  at  N.  Y.  Misc.  583,  54  N.  Y.  Supp.  116. 
seven  per  cent.,  they  might  issue  them  B  United  States.  Branch  v.  Jesup, 
at  seventy  per  cent.;  and  thus,  at  a  106  V.  S.  468,  27  L.  Ed.  279;  In  re 
general  meeting,  they  might  pass  reso-  Sharood  Shoe  Corporation,  192  Fed. 
lutions  which  would  have  the  effect  945;  Taylor  v.  South  &  North  Ala- 
of   utterly   annihilating   the   interests  bama  E.  Co.,  13  Fed.  152. 

of   the    ordinary   shareholders.     That,  (reorgia,      Hazlehurst   v.    Savannah, 

upon  every  principle  of  right  between  G.  &  N.  A.  E.  Co.,  43  Ga.  13. 

man  and  man,  I  think  ought  not  to  Illinois.     Higgius   v.  Lansingh,   15 1 

be."     28  L.  T.   (N.  S.)  580.  111.  301,  40  N.  E.  362. 

2  Harrison  v.  Mexican  Ey.  Co.,  L.  New  York.  Kent  v.  Quicksilver 
E.  19  Eq.  358.  Min.  Co.,  78  N.  Y.  159. 

3  See  §  3622,  supra.  England.      Andrews    v.    Gas    Meter 

4  Kent  v.  Quicksilver  Min.  Co.,,  78  Co.,  [1897]  1  Ch.  Div.  361,  overruling 
N.  Y.  159;  Moss  v.  Syers,  32  L.  J.  Ch.  Hutton  v.  Scarborough  Clife  Hotel  Co., 
711.  Compare  Eielden  v.  Lancashire  2  Drew.  &  S.  514,  521,  4  De  Gex,  J.  & 
&  Y.  Ey.  Co.,  2  De  Gex  &  S.  531.  S.   672. 

A  suit  in  equity  will  lie  at  the  in- 
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f erred  stock  may  be  estopped  to  object  to  the  validity  of  preferred 
stock  by  having  participated  or  acquiesced  in  its  issuance.® 

Where  a  stockholder  shows  a  legal  right  to  question  the  validity  of 
the  act  of  the  corporation  in  issuing  preferred  stock,  and  an  interest 
in  obtaining  the  judgment  which  he  seeks,  his  motives  in  acquiring 
the  stock  which  gives  him  the  right  to  sue  or  in  bringing  the  suit  will 
not  be  considered.''' 

§3627.  — Estoppel;  ratification.  As  a  general  rule,  a  person  who 
subscribes  for  or  purchases  preferred  stock  issued  without  authority, — 
at  least  where  the  issue  does  not  amount  to  an  overissue  of  stock,* — 
and  who  participated  in  the  issue,  or  who  has  acted  upon  it  as  valid, 
— as  by  voting  it,  receiving  dividends,  etc., — cannot  afterwards  assert 
its  invalidity  and  recover  what  he  paid  therefor,  or  escape  liability  to 
creditors  on  the  corporation  becoming  insolvent.  He  is  estopped.® 
So  where  a  person  subscribed  for  shares  of  preferred  stock  issued 
without  authority,  and  was  afterwards  elected  and  acted  as  a  director 
of  the  corporation,  it  was  held  that  the  stock  might  be  treated  as  if 
it  were  common  stock,  and  that  he  was  liable  upon  it,  as  such,  to 
creditors  of  the  corporation.^"  And  where  a  corporation  borrowed 
money  and  agreed  to  repay  the  loan  in  preferred  stock,  when  it  had 

6  See   §  3627,  infra.  was  held  that  an  officer  of  a  corpora- 

7Pollitz  V.  Wabash  E.  Co.,  150  N.  tion  who  was  a  leader  in  its  manage- 

Y.  App.  Div.  709,  135  N.  Y.  Supp.  785.  ment,  who  was  active  in  securing  the 

•  If  the  issue  of  preferred  stock  in-  passage  of  a  resolution  authorizing 
creases  the  amount  of  the  capital  an  issue  of  preferred  stock,  who  sub- 
stock  beyond  the  amount  authorized  scribed  for  shares  of  the  stock  when 
by  the  charter  of  the  corporation,  it  issued,  paid  his  subscription,  took  a 
is  subject  to  the  same  rules  as  any  certificate,  and  voted  the  stock  at 
other  overissue  of  stock.  See  §  3467  shareholders '  meetings,  and  who  in- 
et  seq.,  supra.  duced  others  to  take  such  stock,  could 

SBanigan   v.   Bard,   134  U.   S.  291,  not,  on  the  corporation's  becoming  in- 

33  L.  Ed.  932,  aff 'g  39  Fed.  13;  Branch  solvent,  recover  back  the  money  paid 

V.  Jesup,  106  TJ.  S.  468,  27  L.  Ed.  279.  by   him    on   his  subscription,    on   the 

See  also  Leahy  v.  National  Building  ground   that   the   issue    of    the    stock 

&  Loan  Ass'n,  100  Wis.  555,  69  Am.  was  unauthorized. 

St.  Eep.   945,  76  N.  W."625.  The  contrary  was  held  to  be  true  of 

In  Branch  v.   Jesup,   supra,  it  was  so-called  special  stock  issued  under  a 

held  that,  where  preferred  stock  was  former   Massachusetts   statute.     Eeed 

issued   by   a   corporation,  neither   the  v.  Boston  Mach.  Co.,  141   Mass.   454, 

holders    thereof    nor    their    assignees,  5  N.  E.  852  ;  American  Tube  Works  v. 

after  having  accepted  the  same,  and  Boston   Mach.    Co.,    139    Mass.    5,    29 

received  dividends  or  interest  thereon  N.  E.  63. 

for  several  years,  could  question  the  10  Tama   Water-Power    Co.   v.   Hop- 
power  of  the  corporation  to  issue  it.  kins,  79  Iowa  653,  44  N.  W.  797. 

And  in  Banigan  v.  Bard,  supra,  it 
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no  power  to  issue  such  stock,  it  was  held  that  the  lender  might  main- 
tain an  action  to  recover  the  money,  but  in  this  case  the  issue  of 
the  stock  was  unauthorized,  not  because  it  was  to  be  preferred  stock, 
but  because  the  issue  would  increase  the  capital  stock  beyond  the 
amount  fixed  by  its  charter,  and  would  therefore  be  an  overissue.^^ 

It  has  been  held  that  stock  issued  in  violation  of  a  provision  pro- 
hibiting the  issuing  of  preferred  stock  to  an  amount  greater  than  a 
specified  percentage  of  the  capital  paid  in  is  void,  and  confers  no 
rights  upon  the  holder  and  subjects  him  to  no  liabilities.  A  purchaser 
of  such  stock  from  the  corporation  may  therefore  rescind  and  recover 
back  what  he  has  paid  on  surrendering  his  certificate  and  restoring 
or  offering  to  restore  any  dividends  he  may  have  received.^^  But  it 
has  also  been  held  that  this  defense  is  not  available,  as  against  cor- 
porate creditors,  to  any  holder  of  or  subscriber  to  preferred  stock 
who  receives  common  stock,  or  Voting  trust  certificates  for  common 
stock,  as  a  bonus,  since  by  taking  such  bonus  stock  he  knows  that  the 
preferred  stock  is  the  only  source  from  which  the  corporation  may 
obtain  capital.^*  And  also-that,  since  th^  amount  of  capital  paid  in 
cash  or  property  fluctuates  and  the  proportion  of  classes  of  stock 
fluctuates  accordingly,  creditors  will  not  be  required  to  know  whether 
the  statutory  proportion  has  been  always  maintained,  but  may  look 
to  subscriptions  or  holdings  of  common  stock  as  payments  in  cash  or 
property  for  the  purpose  of  determining  the  proportion  to  be  ob- 
served between  common  and  preferred  stock.^* 

If  the  corporation  has  power  to  issue  preferred  stock,  stockholders 
taking  it  are  estopped,  as  against  creditors,  to  contend  that  such  power 
was  exercised  ineffectively  or  informally.^^ 

Holders  of  common  stock  may  be  estopped  to  question  the  validity 
of  preferred  stock  where  they  have  participated  or  acquiesced  in  its 
issuance ;  ^®  and  when  such  is  the  case,  they  are  also  estopped  to  ques- 
tion the  validity  of  an  agreement  which  the  common  stockholders 

11  Anthony  v.  Household  Sew.  Mach.  14  John  W.  Cooney  Co.  v.  Arlington 

Co.,  16  E.  I.  571,  5  L.  E.  A.  575,  18  Hotel  Co.,  —  Del.  Ch.  — ,  101  Atl.  879. 
Atl.  176.  15  John  W.  €ooney  Co.  v.  Arlington 

18  Heide  v.  Capital  Securities  Co.,  Hotel  Co.,  —  Del.  Ch.  ^,  101  Atl.  879. 
—  Ala.  — ,  76  So.  313.  As  to  the  efEect  of  irregularities  and 

As    to    the    invalidity    of    illegally  informalities  in  the  issuance  of  stock 

issued  stock   generally,   see   §  3467   et  generally,  see  §  3467  et  seq.,  supra, 
seq.,  supra.  16  Wilson  v.  Parvin,  119  Fed.  652; 

13  John  W.  Cooney  Co.  v.  Arlington  Hogsett    v.    .^tna    Building    &   Loan 

Hotel   Co.,  —   Del.    Ch.   — ,   101   Atl.  Ass  'n,  78  Kan.  71,  96  Pac.  52. 
879. 
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made  upon  its  issuance  as  to  the  preferences  to  which,  it  should  be  en- 
titled." 

The  fact  that  a  stockholder  objects  on  certain  grounds  to  a  plan 
involving  the  issuance  of  preferred  stock  at  the  time  of  its  adoption 
and  afterwards,  does  not  preclude  him  from  subsequently  attacking 
its  validity  on  other  grounds'.^* 

An  issue  of  preferred  stock  without  authority  from  the  stockholders 
may  be  rendered  valid  by  ratification  \jy  them  at  a  subsequent  meet- 
ing.^' But  where  the  consent  of  all  of  the  stockholders  is  required, 
a  plan  to  issue  stock  without  the  consent  of  all  cannot  be  validated 
by  a  ratification  by  a  majority.*"* 

By  the  acceptance  of  stock  certificates  without  objection  the  holder 
ratifies  the  provisions  as  to  his  rights  and  preferences  contained  therein 
and  in  a  charter  provision  under  which  they  were  issued,  although 
they  differ  in  some  respects  from  the  terms  of  the  agreement  pursuant 
to  which  he  received  them.^^ 

§  3628.  Preferred  stockholders  as  creditors — General  rule.    In  the 

absence  of  special  provisions,  the  holders  of  preferred  stock  in  a  cor- 
poration are  in  precisely  the  same  position,  both  with  respect  to  the 
corporation  itself  and  with  respect  to  creditors  of  the  corporation,  as 
the  holders  of  common  stock,  except  only  that  they  are  entitled  to 
receive  dividends  on  their  shares,  to  the  extent  guaranteed  or  agreed 
upon,  before  any  dividends  can  be  paid  to  the  holders  of  common 
stock.  They  are  stockholders  in  the  corporation,  with  all  the  rights 
and  liabilities  of  stockholders,  and  are  not  creditors  of  the  corpora- 
tion,^^ unless  made  such  by  valid  provisions  in  their  contract,  except 

17  In  re  Seneca  Oil  Co.,  153  N.  Y.  21  Mellon  v.  Mississippi  Wire  Glass 

App.  Div.  594,  138  N.  Y.  Supp.  78,  aff 'd  Co.,  77  N.  J.  Eq.  4^8,  78  Atl.  710. 
208  N.  Y.  545,  lOl  N.  B.  1121.  22  United  States.     "Warren   v.   King, 

ISPolIitz  V.  "Waibash  E.  Co.,  150  N.  108  U.  S.  369,  27  L.  Ed.  769,  aff'g  2 

Y.  App.  Div.  709,  135  N.  Y.  Supp.  785,  Fed.  36;  National  Elec.  Signaling  Co. 

167  N.  Y.   App.  Div.   669,  162  N.  Y.  v.  Fesseuden,  207  Fed.  915;  Spencer  v. 

Supp.  803,  rehearing  denied  170  N.  Y.  Smith,   201  Fed.   647,   rev'g  190   Fed. 

App.  Div.  903,  154  N.  Y.  Supp.  1140.  105;   Shaffer   v.   MoCulloch,    192   Fed. 

19Lockhart  v.  Van  Alstyne,  31  Mich.  801;  Ellsworth  v.  Lyons,  181  Fed.  55; 

76,  18  Am.  Rep.  156;  In  re  London  &  Coltrane  v.  Blake,  113  Fed.  785,  aff'g 

N.  Y.  Inv.  Corporation,   [1895]   2  Ch.  110  Fed.  272;   Guaranty  Trust  Co.  v. 

Div.  860.  Galveston  City  E.   Co.,  107  Fed.   311; 

20  PoUitz  V.  Wabash  E.  Co.,  150  N.  Mercantile  Trust  Co.  v.  Baltimore  &  0. 

Y.  App.  Div.  709,  135  N.  Y.  Supp.  785,  E.  Co.,  82  Fed.  360;  Hamlin  v.  Toledo, 

167  N.  Y.  App.   Div.  669,  152  N.  Y.  St.  L.  &  K.  C.  E.  Co.,  78  Fed.  664,  36 

Supp.  803,  rehearing  denied  170  N.  Y.  L.  E.  A.  826,  rev'g  on  other  grounds 

App.  Div.  903,  154  N.  Y.  Supp.  1140.  72  Fed.  92. 
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in  a  limited  and  peculiar  sense  in  some  degree  assimilating  that  rela- 


Oeorgia.  Jefferson  Banking  Co.  v. 
Trustees  of  Martin  Institute,  146  Ga. 
383,  91  S.  E.  463;  Ooggeshall  v.  Geor- 
gia Land  &  Investment  Co.,  14  Qa. 
App.  637,  82  S.  E.  156. 

minois.  People  v.  St.  Louis,  A.  & 
T.  H.  E.  Co.,  176  111.  512,  35  L.  E.  A. 
656,  52  N.  E.  2S2;  Hamiblock  v.  Clipper 
Lawn  Mower  Co.,  148  111.  App.  618. 

Indiana.  &rover  v.  Cavanagh,  40 
Ind.  App.  340,  82  N.  E.  104;  Kidd  v. 
Puritana  Cereal  Pood  Co.  (Mo.  App.), 
122  S.  W.  784,  construing  the  Indiana 
statute. 

Iowa.  Morrill  v.  Bentley,  150  Iowa 
677, 130  N.  "W.  734;  Teller  v.  Wileoxen, 
110  Iowa  56S,  81  N.  W.  772. 

Kansas,  Inscho  v.  MidJContinent 
Development  Co.,  94  Kan.  370,  Ann. 
Cas.  1917  B  546,  14^  Pao.  1014;  Burk 
V.  Ottawa  Gas  &  Electric  Co.,  87  Kan. 
6,  Ann.  Cas.  1913  D  772,  123  Pac.  857; 
Abrahams  v.  Medlicott,  86  Kan.  106, 
38  L.  E.  A.  (N.  e.)  137,  119  Pac.  375. 

Kentucky.  Westerfield-Bonte  Co.  v. 
Burnett,  176  Ky.  188,  195  S.  W.  477; 
Smith  V.  Southern  Foundry  Co.,  166 
Ky.  208,  209,  179  S.  "W.  205;  Fryer  v. 
Wiedemann,  148  Ky.  379,  39  L.  E.  A. 
(N.  S.)  Iflll,  146  S.  W.  762;  Eider  v. 
John  G.  Delker  &  Sons  Co.,  145  Ky.. 
634,  39  L.  E.  A.  (N.  S.)  1007,  140  S. 
W.  1011;  Sumrall  v.  Commercial  Bldg. 
Trust's  Assignee,  106  Ky.  260,  44  L. 
E.  A.  659,  90  Am.  St.  Eep.  223,  50  S. 
W.  69. 

Maine.  Spear  v.  Eockland-Eockport 
Lime  Co.,  113  Me.  286,  93  Atl.  754; 
Belfast  &  M.  L.  E.  Go.  v.  Belfast,  77 
Me.  445,  1  Atl.  36a. 

Maryland.  Scott  v.  Baltimore  &  O. 
E.  Co.,  93  Md.  476,  49  Atl.  327;  Heller 
V.  National  Marine  Bank,  89  Md.  602, 
45  L.  E.  A.  436,  73  Am.  St.  Eep.  212, 
43  Atl.  800. 

Massachusetts.  Lee  v.  Pisk,  222 
Mass.  418,  109  N.  E.  833;  Boston  Safe 
Deposit  &  Trust  Co.  v.  Adams,  219 
Mass,  176,  106  N,  E.  590;   Pield  v. 


Lamsou  &  Goodnow  Mfg.  Co.,  162 
Mass.  388,  27  L.  E.  A.  136,  38. N.  E. 
1126;  Williston  v.  Michigan  Southern 
&  N.  L  E.  Co.,  13  Allen  400. 

Mimi«sota.  Booth  v.  Union  Fibre 
Co.,  162  N.  W.  677. 

Missouri.  Hohenshell  v.  Home  Sav- 
ings &  Loan  Ass'n,  140  Mo.  566,  41  S. 
W.  948;  Kidd  v.  Puritana  Cereal  Food 
Co.,  145  Mo.  App.  502,  1^  S.  W.  784. 

New  Jersey.  See  Black  v.  Hobart 
Trust  Co.,  64  N.  J.  Eq.  416,  53  Atl. 
826. 

New  York.  See  People  v.  Miller, 
ISO  N.  Y.  16,  72  N.  E.  525,  aff'g  94 
App.  Div.  564,  88  N.  Y.  Supp.  197. 

North  OaxoUna.  Farrish-StafEord 
Co.  V.  Charlotte  Cotton  Mills,  157  N. 
C.  188,  72  S.  E.  973;  Weaver  Power  Co. 
V.  Elk  Mountain  Mill  Co.,  154  N.  C. 
76,  69  S.  E.  747. 

Ohio.  Miller  v.  Eatterman,  47  Ohio 
St.  141,  24  N.  B.  496. 

Pennsylvania.  Warren  v.  Queen  & 
'Co.,  240  Pa.  164,  87  Atl.  595;  Stern- 
bergh  v.  Brock,  226  Pa.  279,  24  L.  E. 
A.  (N.  S.)  1078,  133  Am.  St.  Eep.  877, 
74  Atl.  166. 

Rhode  Island.  Taft  v.  Hartford,  P. 
&  F.  E.  Co.,  8  E.  L  310,  5  Am.  Eep. 
575. 

South  Carolina.  State  v.  Cheraw  & 
C.  E.  Co.,  16  S.  C.  624. 

Texas.  Eeagan  Bale  Co..  v.  Heuer- 
mann,  —  Tex.  Civ.  App.  — ,  149  S.  W. 
228. 

Vermont.  Chaffee  v.  Eutland  E.  Co., 
55  Vt.  110. 

Virginia.  Drewry,  Hughes  Co.  v. 
Throckmorton,  92  S.  E.  818;  Kain  v. 
Angle,  111  Va.  416,  69  S.  E.  355. 

England.  Birch  v.  Cropper,  14  App. 
Cas.  826. 

"The  relation  of  a  stockholder  and 
a  creditor  to  a  corporation  are  not  at 
all  alike,  but  entirely  different. ' '  War- 
ren V.  Queen  &  do.,  240  Pa.  154,  87  Atl. 
595. 

"The  stockholder  is  still  a  stoek- 
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tion.*'  Nor,  as  a  rule,  can  they  be  regarded  as  both  stockholders  and 
creditors  by  virtue  of  owning  stock.**  But  preferred  stockholders  may 
be  made  creditors  of  the  corporation  and  may  be  given  a  lien  which 
will  be  superior  to  the  rights  of  subsequent  creditors  or  mortgagees.** 

§3629.  — May  be  creditors.  If  authorized  by  its  charter  or  by 
statute,  a  corporation  may,  in  order  to  raise  money,  issue  certificat.es  in 
the  form  of  certificates  of  preferred  stock,  so-called,  as, security,  making 
the  holders  creditors  of  the  corporation,  instead  of  mere  stockholders, 
and  even  giving  them  a  lien  upon  the  property  of  the  corporation,  which 
will  be  superior  to  the  rights  of  subsequent  creditors  or  mortgagees.^ 


holder  and  not  a  creditor.  He  makes 
a  contrllbution  to  capital  and  not  a 
loan.  The  corporation  is  not  his 
debtor."  Booth  v.  Union  Fibre  Co., 
—  Minn.  — ,  162  N.  W.  677. 

23  In  some  respects  their  relation-  to 
the  corporation  is  similar  to  that  of 
creditors.  Spencer  v.  Smith,  201  Fed. 
647,  rev'g  190  Fed.  105;  Hamlin  v. 
Toledo,  St.  L.  &  K.  0.  E.  Co.,  78  Fed. 
664,  36  L.  E.  A.  826,  rev'g  on  other 
grounds,  72  Fed.  92;  In«cho  v.  Mid- 
Continent  Development  Co.,  94  Kan. 
370,  Ann.  Cas.  1917  B  546,  146  Pac. 
1014;  Spear  v.  Eockland-Eockport 
Lime  Co.,  113  Me.  285,  93  Atl.  754; 
Miller  v.  Eatterman,  47  Ohio  St.  141, 
24  N.  E.  496. 

"There  is  a  sense  in  which  every 
shareholder  is  a  creditor  of  the  corpo- 
ration to -the  extent  of  his  contribu- 
tion to  the  capital  stock.  In  that  sense 
every  incorporation  includes  its  capital 
stock  among  its  liabilities.  But  that 
creditor  relation  is  one  which  exists 
only  (between  the  corporation  and  its 
shareholders.  It  is  a  liability  which  is 
postponed  to  every  other  liability,  and 
no  part  of  the  capital  stock  can  be 
lawfully  returned  to  the  stockholders 
until  all  debts  are  paid  or  provided 
for."  Hamlin  v.  Toledo,  St.  L.  &  K. 
C.  E.  Co.,  78  Fed.  664,  671,  36  L.  E.  A. 
826,  rev'g  tin  other  grounds  T2  Fed.  92, 
quoted  with  approval  in  Guaranty 
Trust  Co.  v.  Galveston  City  E.  Co.,  107 


Fed.  311;  Coggeshall  v.  Georgia  Land 
&  Investment  Co.,  14  Ga.  App.  637,  82 
S.  E.  156;  Eider  v.  John  G.  Delker  & 
Sons  Co.,  145  Ky.  634,  39  L.  E.  A.  (N. 
S.)  1007,  140  S.  W.  1011;  Weaver 
Power  Co.  v.  Elk  Mountain  Mill  Co., 
154  N.  C.  76,  6'9  S.  E.  747 

"To  be  strictly  accurate,  we  ought 
to  say  there  is  a  sense  in  which  a  share- 
holder ■  is  a  creditor.  In  that  sense 
every  corporation  includes*  its  capital 
stock  amongst  its  liabilities,  but  it  is 
a  liability  which  is  postponed  to  every 
other  liability.  And  as  to  the  matured 
and  unpaid  guaranteed  dividends  du£ 
on  preferred  stock,  the  relation  of 
creditor  undoubtedly  exists."  Heller 
V.  National  Marine  Bank,  89  Md.  602, 
45  L.  E.  A.  436,  73  Am.  St.  Eep.  212, 
43  Atl.  800. 

The  face  value  of  the  stock  is  in  the 
nature  of  a  debt.  Storrow  V.  Texas 
Consol.  Compress  &  Manufacturing 
Ass  'n,  87  Fed.  612,  92  Fed.  5. 

"As  between  him  and  the  corpora- 
tion, or  the  other  stockholders  in  it, 
there  does  not  appear  any .  sufficient 
reason  why  he  should  not  be  treated  as 
a  creditor,  where  he  has  a  demand 
against  the  corporation,  which  can 
only  be  enforced  as  a  debt. ' '  Wester- 
fleld-Bonte  Co.  v.  Burnett,  176  Ky. 
188,  195  S.  W.  477. 

24  See  §3630,  infra. 

25-See  §.3629,  infra. 

26  Cook  V.  Equitable  Building  &  Loan 
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Such  stock,  of  course,  is  not  ordinary  preferred  stock,  nor,  technically, 

Ass'n,  104  Ga.  814,  30  6:  E.  911.  See 
also  Fryer  v.  Wiedemann,  148  Ky.  379, 
39  L.  E.  A.  (N.  S.)  1011,  146  S..W. 
762;  People  v.  Miller,  180  N.  Y.  16,  72 
N.  E.  525,  affi'g  94  N.  T.  App.  Div.  564, 
88  N.  T.  Supp.  197. 

In  Burt  V.  Rattle,  31  Ohio  St.  116, 
where  a  manufacturing  company  issued 
certificates  of  preferred  stock,  so- 
called,  certifying  that  it  guaranteed  to 
the  holders  the  payment  of  certain 
semiannual  dividends  and  the  final 
payment  of  the  entire  amount  at  a 
specified  time,  with  the  right  to  con- 
vert sjich  stock  into  common  stock, 
and  at  the  same  time  executed  and  de- 
livered to  a  trustee  its  bond  and  mort- 
gage to  secure  the  holders  of  such  cer- 
tificates, it  was  held  that  the  holders 
of .  such  certificates  did  not  become 
stockholders  or  members  of  the  corpo- 
ration, but  its  creditors  only;  and 
that,  as  such,  they  had  a  lien  upon  the 
mortgaged  property  superior  to  that 
of  general  creditors  of  the  corporation, 
or  of  its  assignees. 

In  Totten  &  Co.  v.  Tison,  54  Ga.  139, 
a  manufacturing  company  was  author- 
ized to  borrow  money  and  secure  the 
loan  by  a  mortgage  of  its  property. 
To  effect  the  loan,  certificates  of  stock 
were  prepared,  bearing  an  indorsement 
that  they  represented  preferred  stock, 
with  a  guaranty  of  fifteen  per  cent, 
annually,  for  two  years,  when  they 
were  to  be  redeemed  or  converted  into 
common  stock  at  the  option  of  the 
holder,  and  also  that  they  were  to  be 
secured  by  first-mortgage  bonds  of  the 
same  amount  held  as  collateral  in  the 
hands  of  trustees.  The  loan  was  ob- 
tained by  selling  these  certificates  at 
par,  secured  by  mortgage  as  stipulated. 
After  the  expiration  of  two  years,  the 
company  being  unable  to  pay  the  cer- 
tificates, they  were,  by  agreement  with 
the  company,  exchanged  by  the  hold- 
ers for  the  mortgage  bonds,  which  were 
delivered  to  the  holders,  and  the  scrip 


for  the  stock  surrendered  and  can- 
celed. The  holders  of  these  certifi- 
cates never  took  any  part  or  voted  in 
any  of  the  meetings  of  the  company, 
nor  were  they  ever  entered  on  the 
books  as  stockholders,  and  the  amount 
of  scrip  issued  to  them  did  not  make 
the  stock  of  the  company  in  excess  of 
what, it  was  authorized  to  issue.  By 
all  the  resolutions  of  the  directors, 
and  of  the  stockholders,  in  reference 
to  the  transaction,  it  was  recognized 
and  ordered,  as  a  means  adopted  to 
effect  the  loan  which  the  company  was 
authorized  -  to  effect,  and  there  was 
no'thiug  to  show  any  fraud  as  against 
other  creditors.  Under  these  qircum- 
stances,  it  was  held  that,  in  a  contest 
between  creditors  of  the  corporation 
on  its  insolvency  over  its  assets,  the 
holders  of  the  mortgage  bonds  were 
entitled  to  claim  as  bona  fide  creditors. 

An  instrument  purporting  to  entitle 
the  holder  to  one  share  of  preferred 
stock,  but  expressly  depriving  him  of 
the  right  to  vote  at  stockholders '  meet- 
ings, providing  that  the  amount  speci- 
fied therein  should  be  paid  by  a  certain 
day,  with  the  right  to  pay  Jbef  ore,  and 
stipulating  that  the  company  might  re- 
tire the  entire  issue,  on  or  before  a 
certain  day,  by  giving  notice,  was  held 
to  be  a  certificate  of  indebtedness,  and 
not  a  certificate  of  preferred  stock, 
although  it  provided  for  a  ' '  dividend ' ' 
of  a  certain  per  cent,  before  payment 
of  any  dividends  to  common  stock- 
holders. Savannah  Real  Estate,  Loan 
&  Building  Co.  v.  Silverberg,  108  Ga. 
281,  33  S.  E.  908. 

In  Gordon 's  Ex  'rs  v.  Richmond,  F.  & 
P.  R.  Co.,  78  Va.  501,  it  was  held  that 
stock  issued  in  payment  of  corporate 
indebtedness,  pursuant  to  statutory 
authority,  was  guaranteed  or  preferred 
capital  in  the  strictest  sense,  that  the 
dividends  thereon  were  payable  out  of 
gross  earnings,  and  that  the  holders 
were  entitled  to  a  preference  over  the 
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is  it  preferred  stock  at  all,  and  therefore  it  is  not  governed  by  the  ordi- 
nary rules.  It  is  sui  generis,  and  the  rights  of  the  holders  are  deter- 
mined by  the  statute.*''  And  since  they  are  not  general  creditors,  they 
have  no  right  to  appropriate  to  the  payment  of  their  stock  any  assets 
other  than  those  which  the  statute  specifically  subjects  to  .their  lien 
until  the  general  and  other  creditors  have  been  paid  in  full.*' 


eommoa  stockholders  on  a  division  of 
assets. 

In  Skiddy  v.  Atlantic,  M.  &  O.  R. 
Co.,  3  Hughes  320,  355,  Fed.  Cas.  No. 
12,922,  in  which  preferred  stock  was 
issued,  reciting  that  the  stipulated  in- 
terest was  a  lien  on  all  the  property 
of  the  corporation  after  a  first  mort- 
gage, the  li^n  was  upheld  by  the  court 
as  against  sulbsequent  mortgagees  and 
general  creditors,  although  it  wa«  not 
secured  by  any  mortgage. 

The  Maryland  Code,  art.  23,  §  408, 
formerly  provided  that  any  corpora- 
tion having  power  to  issue  bonds  as 
evidences  of  indebtedness,  and  to  se- 
cure the  same  by  a  mortgage  of  its 
property,  or  having  the  power  to  ob- 
tain money  upon  mortgage,  might;  in- 
stead of  doing  so,  issue  a  preferred 
stock,  and  execute  an  agreement  under 
seal,  acknowledged  like  conveyances 
of  land,  and  recorded  as  therein  pro- 
vided, guaranteeing  to  the  purchasers 
or  subscribers  for  such  stock  a  per- 
petual six  per  cent,  dividend  out  of 
the  profits  of  the  corporation,  payable 
before  any  dividends  on  other  stock; 
that  the  holders  of  such  stock  should 
"have  all  the  incidents,  rights,  privi- 
leges, and  immunities,  and  liabilities, 
to  which  the  capital  stock  of  said  cor- 
poration, or  the  holders  thereof,  may 
be  entitled  or3ubject";  and  that  "the 
said  preferred  stock  shall  be  and  con- 
stitute a  lien  on  the  franchises  and 
property  of  such  corporation,  and  have 
priority  over  any  subsequently  created 
mortgage,  or  other  incumbrance."  It 
was  held  that  this  statute  was  valid, 
and  that  by  virtue  thereof  stock  so 
created  and  issued  made  the  holders 


creditors,  instead  of  ordinary  preferred 
stockholders,  and  gave  them,  upon  the 
insolvency  of  the  corporation,  a  valid 
lien  on  the  franchises  and  property  cf 
the  corporation  superior  to  any  subse- 
quent mortgage,  and  to  any  unsecured 
claims  which  mortgages  would  have 
preference  over.  Heller  v.  National 
Marine  Bank,  89  Md.  602,  45  L.  E.  A. 
438,  73  Am.  St.  Bep.  212,  43  Atl.  800. 

This  holding  was  followed  in  Le- 
viness  v.  Consolidated  Gas,  Electric 
Light  &  Power  Co.,  114  Md.  559,  Ann, 
•Gas.  1913  C  649,  80  Atl.  304,  where  it 
was  further  held  that  the  statute  was 
not  limited  in  its  application  to  dis- 
tributions of  the  corporate  assets  in 
cases  of  insolvency  or  dissolution,  but 
that  the  lien  was  _a  fixed  charge  upon 
the  property  of  the  corporation  during 
its  active  existence.  And  it  was  also 
held  that  the  preferred  stockholder, 
though  he  has  a  lien  by  way  of  special 
security,  is  a  member  of  the  corpora- 
tion, and  not  a  mere  creditor. 

This  provision  of  the  code  was  re- 
pealed by  chapter  240  of  the  acts  of 
1908.  Leviness  v.  Consolidated  Gas, 
Electric  Light  &  Power  Co.,  114  Md. 
559,  Ann.  Cas.  1913  C  649,  80  Atl.  304. 

27  Heller  v.  National  Marine  Bank, 
89  Md.  602,  45  L.  R.  A.  438,  73  Am.  St. 
Rep.  212,  43  Atl.  800. 

28  Heller  v.  National  Marine  Bank, 
89  Md.  602,  45  L.  R.  A.  438,  73  Am.  St. 
Rep.  212,  43  Atl.  800.  In  this  case  it 
was  held  that  the  preferred  stock  was 
a  lien  on  the  company's  franchises 
and  on  property  owned  by  it  at  the 
time  when  the  stock  was  issued,  but 
was  not  a  lien  on  the  proceeds  of  in- 
surance policies  covering  buildings  and 
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It  has  been  held  that  a  statute  making  the  preferred  stock  a  lien 
on  the  franchises  and  property  of  the  corporation,  and  giving  it 
priority  over  any  subsequently  created  mortgage  or  incumbrance,  also 
gives  it  priority  over  such  other  claims  as  a  subsequent  mortgage  or 
incumbrance  would  -have  preference  over,  even  though  there  is  no 
such  subsequent  mortgage  or  incumbrance.^^ 

Even  though  there  is  no  provision  in  the  statute  creating  the  lien 
for  its  discharge,  it  may  be  discharged  as  to  any  particular  part  of  the 
corporate  property  which  it  may  become  necessary  to  sell,  under  a 
decree  of  a  court  of  equity  passed  in  a  proceeding  in  which  fairly 
selected  representatives  of  the  preferred  stockholders  are  made  parties, 
and  in  which  the  reasonable  necessity  for  a  sale  is  alleged  and  proved, 
and  suitable  provision  is  made  for  the  protection  of  the  lienors  with 
reference  to  the  appropriation  of  the  proceeds.^" 

If  the  holders  of  so-called  preferred  stock  have  a  valid  lien,  they 
may  sue  in  equity  to  preserve  and  protect  it  and  the  property  to  which 
it  attaches.'^ 

A  Massachusetts  statute  formerly  provided  for  the  issuance  of 
so-called  "special  stock,"  which  differed  from  preferred  stock  in 
that  the  obligation  to  pay  the  dividends  thereon  did  not'depend  upon 
there  being  net  earnings  or  surplus  profits,  but  was  absolute,  and  ren- 
dered the  corporation  the  debtor  of  the  holders,'^ 

merchandise  belonging  to  the  company,  Gas,  Electric  Light  &  Power  Co.,  114 

which  were  subsequently  destroyed  by  Md.  559,  Ann.  Gas.  1913  'O  649,  80  Atl. 

fire,  or  upon  articles  manufactured  by  304. 

it  for  sale,  or  the  proceeds   of  their  31  Kent  v.  Honsinger>  167  Fed .  619. 

sale,  or   upon  rents   collected  by  the  32  Mass.  Eev.  Laws  1902,  c.  110,  §  36 

receivers  of  the  company.     This  hold-  (Pub.  St.  Mass.  1882,  c.  106,  §§  42,  61, 

ing  was  .followed  in  Leviness  v.  Oon-  cl.    3),   provided   that    manufacturing 

solidated  Gas,  Electric  Light  &  Power  and  certain  other  corporations  might, 

Co.,   114   Md.   559,   Ann.   Cas.   1913  O  by  a  vote  of  three-fourths  of  the  gen- 

649,  80  Atl.  304.  eral  stockholders,  at  a  meeting  duly 

29  Heller  v.  National  Marine  Bank,  called  for   the   purpose,  issue  special 

89  Md.  602,  45  L.  E.  A.  438,  73  Am.  St.  ^.^.^  ^^.^^  ,j^,^l^  ^^  ^„  ^.^^  ^^^^^^ 

Rep.  2il2,  43  Atl.  800.  ,„„  ^ ».,        »    .,          .     ,         ..   ^ 

A,^      .'                   „        ,.,       ,     „  two-fifths  of  the  actual   capital,  and 

30Levineas    v.     Consolidated     Gas,  ,.,     ,      ,,,         ..     ,,         ,        ,. 

Electric  Light  &  Power  Co.,  114  Md!  ""^'"^  '^"^^^  ^^  fi'''.  '°  -ademption 

559,  Ann.  Cas.  1913  C  649,  80  Atl.  304.  ^*  P^""  ^""  ^  ^^^^  *'°^®'  *"  ^^  ^^- 

The    decree   should    ordinarily   ap-  P'^'"^^  ^"  *^^  certificates;   and   that 

point  a  trustee  to  join  in  the  deed  to  Ix'lders   of   such  stock  should  be   en- 

the  purchaser  for  the  purpose   of  re-  *^*^^'^  *°  receive,  and  the  corporation 

leasing  the  lien  of  the  stock  and  to  should   be    bound   to   pay   thereon,   a 

receive  the  purchase  money  for  appli-  H^ei  half-yearly  sum  or  dividend,  to 

cation  or  reinvestment  under  direction  be   expressed  in   the    certificates,  not 

of  the  court.    Leviness  v.  Consolidated  exceeding  four  per  cent.,  and  should 
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§  3630.  —  Relation  both  as  stockholders  and  creditors.  It  has  been 
said  that  a  person  cannot,  by  virtue  of  a  certificate  of  preferred  stock, 
be,  at  least  as  to  the  creditors  of  the  corporation,  both  a  stockholder 
and  a  creditor  at  the  same  time.  And  this  is  certainly  true  in  the 
ease  of  ordinary  preferred  stoek.'^    "The  relation  of  a  holder  of  pre- 


in  no  event  be  liable  for  the  debts  of 
the  corporation  beyond  their  stock. 

■Chap.  110  of  the  Eevised  Laws,  of 
which  this  provision  was  a  part,  was 
expressly  repealed  by  Laws  1903,  e. 
437,  §  95,  relating  to  business  corpora- 
tions, and  apparently  there  now  is 
authority  fo,r  issuing  stock  of  this 
character. 

In  issuing  such  stock,  the  statutory 
provisions  must  be  substantially  com- 
plied with.  There  must  be  a  meeting 
of  the  stockholders,  as  required  by  the 
statute,  called  for  the  purpose  of  issu- 
ing such  stock;  and  it  must  affirma- 
tively appear  from  the  records  of  the 
meeting  that  the  issue  was  voted  for 
by  at  least  three-fourths  of  the  general 
.stockholders  of  the  corporation,  as  re- 
quired by  the  statute.  American  Tube 
Works  V.  Boston  Maeh.  Co.,  lS9  Mass. 
5,  29  N.  E.  63. 

The  obligation  to  pay  the  dividends 
guaranteed  is  not  dependent,  as  in  the 
case  of  preferred  stock,  upon  there  be- 
ing net  earnings  or  surplus  profits,  but 
is  absolute,  and  renders  the  corpora- 
tion the  debtor  of  the  holders.  Wil- 
liams V.  Parker,  J.36  Mass.  204. 

The  special  stock  so  authorized  is 
not  the  same  as  preferred  stock,  but  is 
sui  generis, — ' '  a  peculiar  kind  of 
stock,  distinctly  provided  for  by  stat- 
ute,"— and  a  vote  to  issue  such  stock 
at  a  meeting  called  to  consider  whether 
'■■preferred  stock"  shall  be  issued  is 
invalid.  American  Tube  Works  v.  Bos- 
ton Maeh.  'Co.,  139  Mass.  5,  29  N.  E.  63. 

A  holder  of  certificates  of  special 
stock  which  is  illegally  issued  cannot, 
by  estoppel  or  otherwise,  become  a 
stockholder  with  respect  to  such 
shares,  and  if  the  stock  is  illegally 
issued;    so    that    it    is    void,    he    may 


rescind  and  recover  what  he  has  paid 
therefor.  Reed  v.  Boston  Maeh.  Co., 
141  Mass.  454,  5  N.  E.  852;  American 
Tube  Works  v.  Boston  Maeh.  Co.,  139 
Mass.  5,  29  N.  E.  63. 

In  American  Tube  Works  v.  Boston 
Maeh.  Co.,  139  Mass.  5,  29  N.  E.  63, 
where  special  stock  in  a  corporation 
was  illegally  issued  to  a  creditor  of  the 
corporation,  who  subsequently  received 
dividends  thereon,  and  the  corporation, 
at  two  subsequent  meetings  attempted, 
but  failed,  to  cure  the  defect,  and  to 
make  the  issue  of  the  stock  valid,  and 
twenty-seven  months  after  the  first  is- 
sue, and  two  months  after  the  last 
attempt  to  cure  the  defect,  the  credi- 
tor, shortly  before  the  insolvency  of 
the  corporation,  gave  notice  that  he 
rescinded  the  contract,  and  tendered 
back  the  dividends  received,  it  was 
held  that  he  was  entitled  to  rescind, 
that  the  rescission  was  in  time,  and 
that  he  could  prove  the  amount  of  his 
debt  against  the  insolvent  estate  of 
the  corporation. 

In  Reed  v.  Boston  Maeh.  Co.,  141 
Mass.  454,  5  N.  E.  852, .  where  the 
plaintiffs  had  received  special  stock  in 
a  corporation,  which  was  illegally  is- 
sued, and  which  could  not  be  rendered 
valid  by  the  corporation,  it  was  held 
that  they  might  prove  against  the  in- 
solvent estate  of  the  corporation  for 
the  amount  paid  by  them  for  the  stock, 
with  interest,  less  dividends  received 
by  them,  and  that  they  need  not  return 
the  certificates  of  stock,  as  they  were 
of  no  value.  And  this  was  held  to  be 
true  although  they  did  not  elect  to 
rescind  until  after  the  filing  of  the 
petition  in  insolvency. 

33  United  States.  Warren  v.  King, 
108  U.  S.  389,  27  L.  Ed.  769,  aflf'g  2 
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ferred  stock, ' '  it  was  said  in  an  Ohio  ease,  ' '  is,  in  some  of  its  aspects, 
similar  to  that  of  a  creditor,  but  he  is  not  a  creditor  save  as  to  dividends 
after  the  same  are  declared.  Nor  does  he  sustain  a  dual  relation  to  the 
corporation.  He  is  either  a  stockholder  or  a  creditor;  he  cannot,  by 
virtue  of  the  same  certificate,  be  both.  If  the  former,  he  takes  a  risk 
in  the  concerns  of  the  company,  not  only  as  tq  dividends  and  a  propor- 
tion of  assets  on  the  dissolution  of  the  company,  but  as  to  the  statutory 
liability  for  debts  in  case  the  corporation  becomes  insolvent ;  if  the  lat- 
ter, he  takes  no  interest  in  the  company 's  affairs,  is  not  concerned  in 
its  property,  or  profits  as  such,  but  his  whole  right  is  to  receive  agreed 
compensation  for  the  use  of  money  he  furnishes,  and  the  return  of  the 
principal  when  due.  Whether  he  is  one  or  the  other  depends  upon 
a  proper  construction  of  the  contract  he  holds  with  the  company. ' '  ^* 
As  we  have  seen,  however,  this  may  not  be  true  under  particular 
statutory  provisions.    The  legislature  may  expressly  authorize  the  issue 


Fed.  36;  Spencer  v.  Smith,  201  Fed. 
647,  rev'g  190  Fed.  105;  Ellsworth  v. 
Lyons,  181  Fed.  55;  Guaranty  Trust 
Co.  V.  Galveston  City  E.  Co.,  107  Fed. 
311;  Hamlin  v.  Toledo,  St.  L.  &  K.  C. 
R.  Co.,  78  Fed.  664,  36  L.  E.  A.  826, 
rev'g  72  Fed.  92. 

Kansas.  luscho  v.  Mid^Continent 
Development  'Co.,  94  Kan.  370,  Ann. 
Gas.  1917  B  546,  146  Pac.  1014. 

Kentucky.  Eider  v.  John  G.  Delker 
&  Sons  Co.,  145  Ky.  634,  39  L.  E.  A. 
(N.  S.)  1007,  140  e.  W.  1011. 

Maiyland.  Heller  v.  National  Ma- 
rine Bank,  89  Md.  602,  45  L.  E.  A.  438, 
73  Am.  St.  Rep.  212,  43  Atl.  800. 

New  Jersey.  Black  v.  H&bart  Trust 
Co.,  64  N.  J.  Eq.  415,  53  Atl.  826. 

North  Caiollna.  Weaver  Power  Co. 
V.  Elk  Mountain  Mill  Co.,  154  N.  C. 
76,  69  S.  E.  747. 

Ohio.  Miller  v.  Eatterman,  47  Ohio 
St.  141,  24  N.  E.  496. 

Pennsylvaiiia.  Warren  v.  Queen  & 
Co.,  240  Pa.  154,  87  Atl.  595. 

Texas.  Eeagan  Bale  Co.  v.  Heuer- 
mann,  —  Tex.  Civ.  App.  — ,  149  8.  W. 
228. 

Vermont.  See  Chaffee  v.  Eutland  R. 
Co.,  55  Vt.  110. 

"One  cannot  well  be  a  creditor  as 


respects  creditors  proper,  and  a  stock- 
holder by  virtue  of  a  certificate  evi- 
dencing his  contribution  to  the  capital 
of  the  corporation."  Ellsworth  v. 
Lyons,  181  Fed.  55;  Guaranty  Trust 
Co.  V.  Galveston  City  E.  Co.,  107  Fed. 
311;  Hamlin  v.  Toledo,  St.  L.  &  K.  C. 
R.  Co.,  78  Fed.  664,  36  L.  E.  A.  826, 
rev'g  72  Pgd.  92;  Weaver  Power  Co.  v. 
Elk  Mountain  Mill  Co.,  154  N.  C.  76, 
69  S.  E.  747. 

"He  cannot,  if  he  is  simply  an  or- 
dinary preferred  stockholder,  in  the 
nature  of  things,  so  far  as  third  per- 
sons are  concerned,  be  at  one  and  the 
same  time  and  by  force  of  the  same 
certificate,  both  part  owner  of  tho 
property  and  creditor  of  the  company 
for  that  portion  of  its  capital  which 
stands  in  his  name."  Heller  v.  Na- 
tional Marine  -Bank,  89  Md.  602,  45  L. 
E.  A.  438,  73  Am.  St.  Eep.  212,  43  Atl. 
800. 

84  Miller  v.  Eatterman,  47  Ohio  St. 
141,  24  N.  E.  496,  quoted  with  ap- 
proval in  Spencer  v.  Smith,  201  Fed. 
647,  rev'g  190  Fed.  105;  Inscho  v.  Mid- 
Continent  Development  Co.,  94  Kan. 
370,  Ann.  Cas.  1917  B  546,  146  Pae. 
1014;  Reagan  Bale  Co.  v.  Heuerraann, 
—  Tex.  Civ.  App.  — ,  149  S.  W.  226. 
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of  stock  which  will  give  the  holders  the  rights  of  creditors,  and  a  lien 
on  the  property  of  the  corporation  which  will  have  priority  over  the 
claims  of  subsequent  creditors,  and  at  the  same  time  give  them  all  the 
incidents,  rights,  privileges  and  immunities,  and  subject  them  to  all 
the  liabilities,  to  which  the  ordinary  stock  of  the  corporation,  or  .the 
holders  thereof,  are  entitled  or  subject.^^ 

§3631.  — Coiistruction  and  effect  of  contract.  "Whether  or  not 
the  holder  of  a  particular  instrument  or  certificate  is  to  be  regarded 
as  a  stockholder  or  a  creditor  is  a  question  of  interpretation,^^  and  de- 
pends upon  the  terms  of  his  contract  as  evidenced  by  such  instrument 
and  the  corporate  charter  and  the  statutes  of  the  state.''' 

The  nature  of  the  transaction  is  to  be  determined  by  the  real  sub- 
stance and  effect  of  the  contract  rather  than  by  the  name  given  to  the 
obligation,  or  its  form,^'  and  the  fact  that  shares  are  denominated 


35  Heller  v.  National  Marine  Bank, 
89  Md.  602,  45  L.  E.  A.  438,  73  Am.  St. 
Eep.  212,  43  Atl.  800. 

See  §  3629,  supra. 

36  United  States.  "Warren  v.  King, 
108  IT.  S.  389,  27  L.  Ed.  769,  afif'g  2 
Fed.  36;  HamUn  v.  Toledo,  St.  L.  &  K. 
■C.  R.  Co.,  78  Fed.  664,  36  L.  E.  A.  826, 
rev'g  on  other  grounds  72  Fed.  92. 

Kentucky.  Smith  v.  Southern  Foun- 
dry Co.,  166  Ky.  208,  209,  179  S.  "W. 
205. 

Missouri.  Kidd  v.  Puritana  Cereal 
Food  Co.,  145  Mo.  App.  502,  122  S. 
W.  784. 

Texas.  Eeagan  Bale  Co.  v.  Heuer- 
mann,  —  Tex.  Civ.  App.  — ,  149  S. 
"W.  228. 

Vermont.  Chafifee  v.  Eutland  E. 
Co.,  55  Vt.  110. 

37  United  States.  Spencer  v.  Smith, 
201  I  Fed.  647,  rev'g  190  Fed.  105; 
Ellsworth  V.  Lyons,  181  Fed.  55;  Ham- 
lin V.  Toledo,  St.  L.  &  K.  C.  E.  Co'., 
78  Fed.  664,  36  L.  E.  A.  826,  rey  'g  on 
other  grounds  72  Fed.  92. 

Georgia.  Jefferson  Banking  Co.  v. 
Trustees  of  Martin  Institute,  146  Ga. 
383,  91  S.  E.  463;  Savannah  Eeal 
Estate,  Loan  &  Building  Co.  v.  Silver- 
berg,  108  6a.  281,  33  S.  E.  908;  Cog- 
geahall  v.  Georgia  Land  &  Investment 


Co.,   14   6a.   App.   637,  82   S.   E.   156. 

Kansas.  Inscho  v.  Mid-Continent 
Development  Co.,  94  Kan.  370,  Ann. 
Cas.  1917  B  546,  146  Pac.  1014. 

Kentucky.  Smith  v.  Southern 
Foundry  Co.,  166  Ky.  208,  209,  179  S. 
W.  205. 

Maryland.  Heller  v.  National 
Marine  Bank,  89  Md.  602,  45  L.  E. 
A.  438,  73  Am.  St.  Eep.  212,  43  Atl. 
800. 

Missouri.  Kid  v.  Puritana  Cereal 
Food  Co.,  145  Mo.  App.  50?,  122  S.  W. 
784. 

Pennsylvania.  Warren  v.  Queen  & 
Co.,  240  Pa.  154,  87  Atl.  595. 

Texas.  Eeagan  Bale  Co.  v.  Heuer- 
mann,  —  Tex.  Civ.  App.  — ,  149  S.  W. 
228. 

Vermont.  Chaffee  v.  Eutland  E. 
Co.,  55  Vt.  110. 

The  question  depends  upon  the  pe- 
culiar facts  of  each  case.  Jefferson 
Banking  Co.  v.  Trustees  of  Martin 
Institute,  146  6a.  383,  91  S.  E.  463; 
Savannah  Seal  Estate,  Loan  &  Build- 
ing Co.  V.  Silverberg,  108  6a.  281,  33 
S.  E.  908 ;  Coggeshall  v.  6eorgia  Land 
&  Investment  Co.,  14  6a.  App.  637, 
82  S.  E.  156. 

38  United  States.  Spencer  v.  Smith, 
201  Fed.  647,  rev'g  190  Fed.  105. 
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preferred  stock  either  in  the  certificates  or  by  the  legislature  is  not 
conclusive.*'     However,  the  fact  that  they  are  so  denominated  is 


Georgia.  Jefferson  Banking  Co.  v. 
Trustees  of  Martin  Institute,  146  Ga. 
383,  91  S.  E.  463;  Savannah  Real 
Estate,  Loan  &  Building  Co.  v.  Silver- 
berg,  108  Ga.  281,  33  S.  E.  9018;  Cook 
V.  Equitable  Building  &  Loan  Ass'n, 
104  Ga.  814,  30  S.  E.  911;  Coggeshall 
V.  Georgia  Land  &  Investment  Co., 
14  Ga.  App.  637,  82  S.  E.  156. 

Maryland.  Heller  v.  National  Ma- 
rine Bank,  89  Md.  602,  45  L.  E.  A.  438, 
73  Am.  St.  Eep.  212,  43  Atl.  800. 

Minnesota.  Booth  v.  Union  Fibre 
Co.,  162  N.  W.  677. 

New  York.  Cass  v.  Realty  Securi- 
ties Co.,  148  App.  Div.  96,  132  N.  Y. 
Supp.  1074,  afe'd  206  N.  Y.  649,  99  N. 
E.   1105. 

Ohio.  Burt  v.  Rattle,  31  Ohio  St. 
116. 

"What  the  parties  to  a  contract 
may  call  it,  of  course,  is  not  binding 
upon  the  courts  if  it  is  clearly  some- 
thing else."  Spencer  v.  Smith,  201 
Fed.  647,'  rev'g  190  Fed.  105. 

39  Georgia.  Savannah  Real  Estate, 
Loan  &  Building  Co.  v.  Silverberg, 
108  Ga.  281,  33  S.  E.  908;  Cook  v. 
Equitable  Building  &  Loan  Ass'n,  104 
Ga.  814,  30  S.  E.  911;  Coggeshall  v. 
Georgia  Land  &  Investment  Co.,  14 
Ga.  App.   637,  82   S.  B.  156. 

Kentucky.  See  Smith  v.  Southern 
Foundry  Co.,  166  Ky.  208,  209,  179  S. 
W.  205. 

Maryland.  Heller  v.  National  Ma- 
rine Bank,  89  Md.  602,  45  L.  E.  A. 
438,  73  Am.  St.  Rep.  212,  43  Atl.  800. 

Idinnesota.  Booth  v.  Union  Fibre 
Co.,  162  N.  W.  677. 

Missouri.  Kidd  v.  Puritana  Cereal 
Food  Co.,  145  Md.  App.  502,  122  S. 
W.  784j 

Ohio.  Burt  V.  Rattle,  31  Ohio.  St. 
116. 

"Merely  denominating  shares  'pre- 
ferred stock'  in  a  legislative  act  does 


not  per  se  define  the  rights  and  char- 
acter of  the  holder  of  such  shares." 
Kidd  V.  Puritana  Cereal  Food  Co., 
145  Mo.  App.  502,  122  S.  W.  784. 

"To  call  a  thing  by  a  wrong  name 
does  not  change  its  nature.  A  mort- 
gage creditor,  although  denominated 
a  'preferred  stockholder,'  is  a  mort- 
gage creditor  nevertheless;  and  in- 
terest is  not  changed  into  a  '  dividend ' 
by  calling  it  a  dividend.  Nothing  is 
more  common  in  the  construction  of 
statutes  and  contracts  than  for  the 
court  to  correct  such  self-evident  mis- 
nomers by  supplying  the  proper 
words."  Burt  v.  Battle,  31  Ohio  St. 
116,  quoted  with  approval  in  Heller 
V.  National  Marine  Bank,  89  Md. 
602,  45  L.  R.  A.  438,  73  Am.  St.  Eep. 
212,   43   Atl.   800. 

"The  use  of  the  word  stock  or  the 
words  preferred  stock  is  not  con- 
trolling. *  *  *  If  tjie  transaction 
resulted  in  the  creation  of  a  debt  it 
should  be  so  declared  though  the 
plaintiff  and  the  defendant  defined  it 
in  terms  of  stock."  Booth  v.  Union 
Fibre  Co.,  —  Minn.  — ,  162  N.  W. 
677. 

' '  If  you  call  it  preferred  stock  and 
it  is  what  you  call  it,  then  the  law  is 
clear  that  it  has  no  priority  over  the 
teontesting  creditors.  If  you  call  it 
preferred  stock,  and  it  is  not  preferred 
stock,  then,  obviously,  it  is  not  gov- 
erned by  the  principles  applicable  to 
preferred  stock,  but  by  those  relating 
to  the  thing  that  it  really  is.  The 
mere  naming  of  it '  does  not  make  it 
that  which  it  is  named,  if,  in  fact,  it 
is  something  else.  Its  properties  and 
qualities  determine  what  it  is.  If  the 
statute  calls  it  what  its  properties  and 
qualities  show  that  it  is  not,  surely 
it  does  not  thereby  become  what  it  is 
misnamed,  and  cease  to  be  what  it 
essentially  is.    Calling  stock  preferred 
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considered.*"  And  instruments  termed  bonds  are  treated  as  preferred 
stock  when  having  the  characteristics  of  it,  and  no  debt,  is  thereby 
created.*^  It  has  been  held  that  declaring  a  certificate  to  be  "  a  preferred 
debenture  share  of  capital  stock"  involves  a  legal  contradiction,  "a 
debenture  being  the  acknowledgment  of  a  debt  and  a  share  of  stock 
representing  a  contribution  of  capital  to  a  corporate  business  equal 
to  its  face  value,  either  in  money  or  property. ' '  *^ 

It  is  immaterial  how  or  where  the  holder  obtained  his  stock,  since 
the  preference  belongs  to  the  stock  and  not  to  the  stockholder.*^  So 
the  fact  that  the  holders  of  preferred  stock  were  formerly*  creditors 
of  the  corporation  gives  them  no  greater  rights  as  against  creditors.** 


stock  doe;s  not  per  se  define  the  rights 
in  such  stock,  but  those  depend  on  the 
contract  or  statute  under  which  it  was 
issued."  Heller  v.  National  Marine 
Bank,  89  Md.  602,  45  L.  R.  A.  438,  73 
Am.  St.  Eep.  212,  43  Atl.  800. 

40  See  Spencer  v.  Smith,  201  Fed. 
647,  rev'g  190  Fed.  105;  Jefferson 
Banking  Co.  v.  Trustees  of  Martin  In- 
stitute, 146  Ga.  383,  91  S.  B.  4^3; 
Warren  v.  Queen  &  Co.,  240  Pa.  154, 
87  Atl.  595;  Eeagan  Bale  Co.  v. 
Heuermann,  —  Tex.  Civ.  App.  — ,  149 
S.  W.  228. 

"The  name  employed  by  the  legis- 
lature to  designate  the  shares  is  one 
badge  of  the  legal  character  intended 
to  be  given  them,  for  the  words  of  a 
statute  are  to  be  taken  in  their  ordi- 
nary sense  unless  a  different  one  is 
called  for  by  the  context."  Kidd  v. 
Puritana  Cereal  Food  Co.,  145  Mo. 
App.  502,  122  S.  W.  784. 

41  The  fact  that  an  instrument  is 
called  a  bond  is  not  determinative 
of  its  character.  So  instruments 
called  bonds  were  held  to  be  a  species 
of  preferred  stock,  where,  though  they 
contained  a  promise  to  pay  a  stated 
sum  of  money  at  a  fixed  time,  and  to 
pay  meanwhile  a  stated  rate  of  in- 
terest, they  also  jprovided  that  the 
holders  were  entitled  to  share  in  the 
surplus  income  after  the  payment  of 
stated  dividends  on  the  preferred  and 


common  stock,  and  that  they  were 
entitled  to  share  in  the  surplus  capital 
of  the  corporation  on  liquidation,  and 
that  the  bonds  should  be  satisfied  on 
payment  of  a  ratable  proportion  of 
the  assets,  whether  more  or  less  than 
the  amount  called  for  on  its  face. 
Cass  v.  Eealty  Securities  Co.,  148  N. 
Y.  App.  Div.  96,  132  N.  T.  Supp.  1074, 
aff'd  206  N.  Y.  649,  99  N.  E.  1105. 

So-called  debenture  bonds  were  held 
to  be  in  effect  preferred  stock  in  In 
re  Fechheimer  Fishel  Co.,  212  Fed. 
357. 

See  also  Booth  v.  Union  Fibre  Co., 
—  Minn.  — ,  162  N.  "W.  677. 

42  People  V.  Miller,  180  N.  Y.  16,  72 
N.  E.  525,  aff'g  94  N.  Y.  App.  Div. 
564,  88  N.  Y.  Supp.  197. 

43  Field  V.  Lamson  &  Goodnow  Mfg. 
Co.,  162  Mass.  388,  27  L.  E.  A.  136, 
38  N.  E.  1126. 

44  St.  John  V.  Erie  Ey.  Co.,  22  Wall. 
(TJ.  S.)  136,  22  L.  Ed.  743,  afC'g  10 
Blatchf.  271,  Fed.  Cas.  No.  12,226; 
Hamlin  v.  Toledo,  St.  L.  &  K.  C.  E. 
Co.,  78  Fed.  664,  36  L.  E.  A.  826,  rev'g 
on  other  grounds  72  Fed.  92;  Field  v. 
Lamson  &  Goodnow  Mfg.  Co.,  162 
Mass.  388,  27  L.  E.  A.  136,  38  N.  E. 
1126. 

Where  corporate  creditors  surrender 
the  corporate  notes  and  receive  pre- 
ferred stock  in  lieu  "thereof  they  cease 
ito    be    creditors    and    must    look    to 
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It  has  been  said  that  the  most  important  inqui,ries  are  "whether  a 
date  is  fixed  within  which  the  company  is  bound  to  pay  the  preferred 
shares,  for  all  true  debts  must  fall  due  sometime " ;  *^  and  ' '  whether 
such  shares  are  subject  to  losses  of  the  business  in  the  sense  that  the 
holders  of  them  are  postponed  to  creditors  at  large  in  case  the  com- 
pany becomes  insolvent,  for  such  postponement  is  not  easily  reconcil- 
able with  the  notion  that  the  holders  of  what  are  nominally  preference 
shares  are  in  reality  creditors."*®  But  the  circumstance  that  so- 
called  dividends  have  a  maturity  date  is  not  alone  conclusive  in  favor 
of  their  being  absolute  obligations.*' 

The  use  of  the  word  "interest"  in  a  certificate  or  statute  instead  of 
' '  dividends, "  *8  or  the  use  of  the  two  terms  interchangeably,**  is  not 
conclusive  that  the  holder  is  a  creditor  rather  than  a  stockholder,  nor 
is  the  use  of  the  word  "dividends"  conclusive  that  he  is  a  stockholder.*' 

The  fact  that  the  dividends  are  to  be  paid  out  of  profits  only  is 
an  indication  that  the  holder  is  a  stockholder,*^  although  it  is  not  con- 
elusive.*^ 

The  fact  that  the  statute  provides  that  the  holders  shall  be  entitled 


profits  for  interest  on  their  stock.  Na- 
tional Eleo.  Signaling  Co.  v.  Fessen- 
den,  207  Fed.  915. 

In  abandoning  their  position  aa 
creditors,  and  'becoming  preferrea 
stockholders,  they  lose  their  rights  as 
creditors,  and  they  cannot  be  rein- 
stated in  their  former  position.  "War- 
ren V.  King,  108  IT.  6.  389,  27  L.  Ed. 
769. 

45  Kidd  V.  Puritana  Cereal  Pood  Co., 
145  Mo.  App.  502,  122  S.  W.  784. 

The  certificate  cannot  create  a  debt 
where  no  time  is  fixed  when  the  prin- 
cipal 'shall  become  due  and  payable. 
Jefferson  Banking  Co.  v.  Trustees  of 
Martin  Institute,  146  -Ga.  383,  91  S.  E. 
468. 

46  Kidd  Y.  Puritana  Cereal  Food  Co., 
145  Mo.  App.  502,  122  S.  W.  784. 

47  Kidd  V.  Puritana  Cereal  Food  Co., 
145  Mo.  App.  502,  122  S.  W.  784. 

,  48  Warren  v.  King,  108  U.  S.  389,  27 
L.  Ed.  769,  afC'g  2  Fed.  36;  Hamlin  v. 
Toledo,  St.  L.  &  K.  G.  E.  Co.,  78  Fed. 
664,  36  L.  E.  A.  826,  rev'g  72  Fed.  92; 
Teller  v.  Wilcoxen,  110  Iowa  565,  8.1 
N.  W.  772;  Smith  v.  Southern  Foundry 


Co.,  166  Ky.  208,  209,  179  S.  W.  205; 
Kidd  V.  Puritana  Cereal  Food  Co.,  145 
Mo.  App.  502,  122  S.  W.  784. 

49  Kidd  V.  Puritana  Cereal  Food  Co., 
145  Mo.  App.  502,  122  S.  W.  784. 

50  The  word  ' '  dividends  "  in  a  stat- 
ute authorizing  the  issuance  of  so- 
called  preferred  stock  may  be  taken  in 
the  sense  of  "interest."  Burt  v.  Bat- 
tle, 31  Ohio  St.  116. 

"Interest  is  not  changed  into  a 
dividend  by  calling  it  a  dividend." 
Burt  v.  Battle,  31  Ohia  St.  116,  quoted 
with  approval  in  Heller  v.  National 
Marine  Bank,  89  Md.  602,  45  L.  K.  A. 
438,  73  Am.  St.  Eep.  212,  43  Atl.  800. 

61  Jefferson  Banking  Co.  v.  Trustees 
of  Martin  Institute,  146  Ga.  383,  91  S. 
E.  463;  Savannah  Eeal  Estate,  Loan  & 
Building  Co.  v.  Silverberg,  108  Ga. 
281,  33  S.  E.  908;  CoggeshaJl  v.  Geor- 
gia Land  &  Investment  Co.,  14  Ga. 
App.  637,  82  S.  E.  156.  See  also  Ells- 
worth V.  Lyons,  181  Fed.  55. 

52  Savannah  Eeal  Estate,  Loan  & 
Building  Co.  v.  Silverberg,  108  Ga. 
281,  33  S:  E.  908. 
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to  all  the  privileges  of  other  members  of  the  corporation,  including 
"the  right  to  vote,  shows  an  intention  to  make  them  stockholders.*^  On 
the  other  hand,  it  has  been  held  that  the  fact  that  the  holder  of  the 
certificate  is  deprived  of  the  right  to  vote  is  an  indication  that  he  is 
not  a  stockholder.**  But  it  does  not  conclusively  establish  that  he  is 
a  creditor,**  and  there  fs  authority  to  the  effect  that  it  indicates  that 
he  is  a  stockholder,  since  there  would  be  no  necessity  for  such  a  pro- 
vision if  he  were  a  creditor.** 

It  has  been  held  that  a  certificate  otherwise  in  the  form  of  a  cer- 
tificate of  preferred  stock  will  not  be  regarded  as  a  certificate  of  in- 
debtedness because  it  contains  a  provision  for  the  redemption  of  the 
stock.*''  On  the  other  hand,  a  provision  that  the  stock  "shall  be  re- 
tired" on  a  certain  date  has  been  held  to  indicate  that  the  holder  is 
a  creditor,**  though  it  has  been  held  that  this  would  not  be  true  of  a 
provision  merely  giving  the  corporation  the  option  to  retire  the  stock, 
and  not  obligating  it  to  do  so.*^ 

Where  the  constitution  makes  all  stockholders  liable  to  creditors, 
the  fact  that  a  statute  authorizing  the  issuance  of  so-called  preferred 
stock  provides  that  the  holders  thereof  shall  not  be  liable  to  creditors 
is  an  indication  that  it  was  the  intention  to  make  them  creditors  rather 
than  stockholders.®" 

The  fact  that  preferred  stockholders  are  given  a  preference  over 

B3  Field  V.  Lamson  &  Goodnow  Mfg.  B7  Warren  v.  Queen  Sf  Co.,  240  Pa. 

Co.,  162  Mass.  388,  27  L.  E.  A.  136,  38  154,   87   Atl.   595.     See  also  Kidd  v. 

N.  E.  1126.  Puritana    Cereal    Pood    Co.,    145    Mo. 

B4Savannali    Eeal   Estate,    Loan    &  App.   502,  122   S.  W.   784;    Culver  v. 

Building   Co.    v.   Silverberg,   108   Ga.  Eeno  Eeal  Estate  Co.,  91  Pa.  St.  367. 

281,  33  S,  E.  908.    See  also  Coggeshall  Such  a  provision  does  not  make  the 

V.  Georgia  Laud  &  Investment  Co.,  14  holder   a   creditor.     Westerfield-Bonte 

Ga.  App.  637,  82  S.  E.   156;  Burt  v.  Co.  v.  Burnett,  176  Ky.  188,  195  S.  W. 

Eattle,  31  Ohio  St.  116.  477;  Eider  v.  John  G.  Delker  &  Sons 

That  preferred  stockholders  may  be  Co.,  145  Ky.  634,  39  L.  E.  A.  (N.  S.) 

deprived    of   the   right    to    vote,    see  1007,  140  S.  W.  1011. 

§  3638,  infra.  As  to  the  redemption  of  preferred 

65  Savannah    Eeal    Estate,    Loan    &  stock    generally,    see    §  3644    et    seq., 

Building  Co.    t.   Silverberg,   108   Ga.  infra. 

281,  33  S.  B.  908;   Kidd  v.  Puritana  B8  Savannah    Eeal    Estate,    Loan    & 

Cereal  Food  Co.,  145  Mo.  App.  502,  122  Building    Co.    v.    Silverberg,   108    Ga. 

S.  W.  784;  Eeagan  Bale  Co.  v.  Heuer-  281,  33  S.  E.  908.     See  also  Coggeshall 

mann,  —  Tex.  Civ.  App.  — ,  149  S.  W.  v.  Georgia  Land  &  Investment  Co.,  14 

228.     See  also  Coggeshall  v.  Georgia  Ga.  App.  637,  82  S.  E.  156. 

Land  &  Investment  Co.,  14  Ga.  App.  59  Coggeshall  v.  Georgia  Land  &  In- 

637,  82  S.  E.  156.  vestment  Co.,  14  Ga.  App.  637,  82  S. 

66lnscho  V.  Mid-Continent  Develop-  E.  156. 

ment  Co.,  94  Kan.  370,  A^in.  Cas.  60  Burt  v.  Eattle,  31  Ohio  St.  116.  " 
1917  B  546,  146  Pae.  1014. 
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common  stockholders  in  relation  to  capital  is  not  inconsistent  with 
their  being  stockholders.  Nor  is  a  provision  that  nonvoting  non- 
cumulative  four  per  cent,  stock  shall  become  preferred  four  per  cent, 
noncumulative  stock  in  the  event  that  an  option  to  convert  it  into 
common  stock  is  not  exercised  indicative  that  it  was  not  preferred  stock 
before  the  rejection  of  the  option.*^ 

A  provision  that  the  stock  shall  be  a  preferred  lien  on  the  assets  of 
the  company  does  not  necessarily  make  the  holder  a  creditor.®^  And 
a  provision  that  it  shall  "be  and  remain  a  first  claim  upon  the  property 
of  the  company  after  its  indebtedness,"  gives  the  holders  no  lien  or 
claim  on  the  property  of  the  corporation  as  against  subsequent 
mortgages,  nor  as  against  existing  or  subsequent  unsecured  creditors, 
but  merely  gives!  them  a  lien  as  against  common  stockholders.*' 
Similarly,  a  provision  that,  in  the  event  of  a  dissolution  of  the  cor- 
poration or  a  distribution  of  its  assets,  the  preferred  srtock  shall  first 
be  paid  a  specified  sum  per  share,  plus  all  accumulated  unpaid  divi- 
dends, and  that  the  remainder  of  the  assets  shall  then  be  divided 
ratably  among  the  holders  of  the  common  stock,  will  be  construed  as 
referring  only  to  the  distribution  of  assets  as  between  stockholders 
and  as  having  no  reference  to  the  distribution  of  assets  for  the  pay- 
ment of  corporate  debts ;  or,  in  other  words,  as  giving  the  preferred 
stockholders  a  preference  over  the  common  stockholders  only,  and 

61  Hamlin  v.  Toledo,  St.  L.  &  K.  C.  of  the  company  next  after  the  eom- 
R.  Co.,  78  Fed.  664,  36  L.  B.  A.  826,  pany'a  existing  first  mortgage."  To- 
rev'g  72  Fed.  92.  ledo,  St.  L.  &  K.  C.  E.  Go.  v.  Conti- 

That  preferred  stockholders  may  be  neutal    Trust    Co.,    95    Fed.   497,    531, 

given   such  a  preference,   see    §3640,  aff'g  86  Fed.  929;  Hamlin  v.  Toledo, 

infra.  St.  L.  &  K.  C.  E.  Co.,  78  Fed.  664, 

62  The  fact  that  the  certificates  pro-  36  L.  E.  A.  826,  rev'g  72  Fed.  92. 
vide  that  they  "shall  be  a  preferred  63WaEren  v.  King,  108  U.  S.  389, 
lien  on  the  assets  of  the  company"  27  L.  Ed.  769,  afE'g  King  v.  Ohio  & 
does  not  make  the  holder  a  creditor,  M.  R.  Co.,  2  Fed.  36.  See  also  Mer- 
when  it  is  manifest  from  the  certifi-  cantile  Trust  Co.  v.  Baltimore  &  O. 
cate  construed  as  a  whole  that  the  E.  Co.,  82  Fed.  360;  St.  John  v.  Erie 
corporation  never  intended  to  make  Ky.  Co.,  10  Blatchf.  271,  Fed.  Cas.  No. 
him  one,  but  merely  to  give  him  a  12,226,  aff'd  22  Wall.  136,  22  L.  Ed. 
preferred  lien  on  the  assets  of  the  cor-  743. 

poration  when  in  liquidation  over  the  Such  a  provision  will  be  construed 

common  stockholders.    Weaver  Power  to  include  future  as  well  as  existing 

Co.  V.  Elk  Mountain  Mill  Co.,  154  N.  indebtedness,  and  will  give  the  hold- 

C.  76,  69  S.  E.  747.  ers    thereof    no    priority    oyer    subse- 

It  was  so  held  ia  respect  to  a  pro-  quent  creditors.    Warren  v.  King,  108 

vision  that,  "This  stock  constitutes  a  U.  S.  389,  27  L.  Ed.  769,  afE'g  King  v. 

lien  on  the  property  and  net  earnings  Ohio  &  M.  E.  Co.,  2  Fed.  36. 
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not  over  corporate  creditors.®*  And  the  fact  that  the  provision  giving 
the  holders  of  preferred  stock  a  lien  or  claim  on  the  property  of  the 
corporation  is  coupled  with  a  provision  giving  them  a  lien  on  or  a 
preferential  right  to  the  net  earnings  to  the  extent  of  the  preferred 
dividends  is  an  indication  of  an  intentiop  to  merely  give  them  a 
preference  over  the  common  stockholders  in  respect  to  the  capital 
rather  than  to  give  them  a  preference  over  creditors.*^  A  provision 
in  the  certificates  of  preferred  stock  that  no  mortgage  or  lien  of  any 
nature  shall  be  placed  upon  the  property  of  the  corporation  without 
the  unanimous  consent  of  the  preferred  stockholders  does  not  include 
claims  of  general  creditors,  and  does  not  give  them  a  preference  over 
common  stockholders  who  are  also  creditors  and  whose  debts  were 
incurred  without  their  consent.®® 

Where  the  articles  of  incorporation  declare  that  the  money  rep- 
resented by  the  certificates  constitutes  a  part  of  the  capital  stock 
of  the  corporation,  and  their  proper  construction  is  clearly  a  debatable 
one,  the  corporation  is  estopped  to  assert  that  the  ceitificates  represent 
a  debt  in  a  proceeding  to  determine  their  liability  to  a  franchise 
tax.67 

§3682.  Rights  and  remedies  of  preferred  stockholders — In  gen- 
eral. The  relation  between  a  corporation  and  the  holders  of 
preferred  stock  therein  is  a  contract  relation,  and  the  rights  and  rem- 
edies of  the  holders  of  such  stock  depend  upon  the  express  and  implied 
terms  of  their  contract.®*    Aside  from  that  contract  they  stand  on 

64  Spencer  v.  Smith,  201  Fed.  647,  turing  Aas'n,  87  Fed.  612;  Hamlin  v. 
rev'g  190  Fed.  105.  Toledo,  St.  L.  &  K.  C.  B.  Co.,  78  Fed. 

65  Warren  v.  King,  108  U.  S.  389,  664,  36  L.  R.  A.  826,  rev  'g  72  Fed.  92. 
27  L.  Ed.  769,  afC'g  King  v.  Ohio  &  Georgia.  Coggeshall  v.  Georgia 
M.  E.  Co.,  2  Fed.  36;  Hamlin  v.  To-  Land  &  Investment  Co.,  14  Ga.  App. 
ledo,  St.  L.  &  K.  C.  R.  Co.,  78  Fed.  637,  82  S.  E.  156. 

664,  36  L.  E.  A.  826,  rev'g  on  other  Kansas.      Burk    v.    Ottawa    Gas    & 

grounds  72  Fed.  92.    '    .  Electric    Co.,    87    Kan.    6,    Ann.    Cas. 

66  Fryer  v.  Wiedemann,  148  Ky.  379,      1913  D  772,  123  Pao.  857. 

39  L.  E.  A.   (N.  S.)   1011,  146  S.  W.  Maine.    Spear  v.  Eockland-Eockport 

752.  Lime  Co.,   113   Me.   285,   93   Atl.   754; 

67  People  v.  Miller,  180  N.  Y.  16,  Hazeltine  v.  Belfast  &  M.  L.  E.  Co., 
72  N.  E.  525,  aff'g  94  N.-Y.  App.  Div.  79  Me.  411,'  1  Am.  St.  Eep.  330,  10 
564,  88  N.  Y.  Supp.  197.  Atl.  328. 

68  United  States.  Spencer  v.  Smith,  Maryland.  Scott  v.  Baltimore  &  O. 
201  Fed.  647,  rev'g  190  Fed.  105;  E.  Co.,  93  Md.  475,  49  Atl.  327;  Heller 
Hackett  v.  Northern  Pacific  Ry.  Co.,  v.  National  Marine  Bank,  89  Md.  602, 
140  Fed.  717 ;  Weidenf  eld  v.  Northern  45  L.  E.  A.  438,  73  Am.  St.  Eep.  212, 
Pae.  Ey.  Co.,  129  Fed.  305;  Storrow  v.  43  Atl.  800. 

Texas  Consol,  Compress  &  Manufac-         Massachusetts,     Lee   v.   Fi^k,   222 
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no  better  footing  than  any  other  stockholders,®'  and  from  it  must  be 
determined  the  extent  of  their  right  to  share  in  the  corporate  profits 
and  the  nature  and  extent  of  their  preferential  right  to  the  payment 
of  dividends.™  Except  as  to  preference  in  the  payment  of  dividends 
and,  in  some  instances,  in  the  distribution  of  assets  on  dissolution  or 
insolvency,  and  except  in  so  far  as  the  corporate  charter  or  general 
statutes  provide  otherwise,  they  have  the  same  rights  and  are  subject 
to  the  same  liabilities  as  common  stockholders.''^ 


418,  109  N.  E.  833;  Page  v. 
Whittenton  Mfg.  Co.,  211  Mass.  424, 
97  N.  E.  1006. 

New  Jersey.  Lloyd  v.  Pennsylvania 
Elee.  Vehicle  Co.,  75  N.  J.  Eq.  263, 
21  L.  E.  A.  (N.  S.)  228,  138  Am.  St. 
Kep.  557,  20  Ann.  Cas.  119,  72  Atl. 
16,  rev'g  73  N.  J.  Eq.  269,  67  Atl.  834; 
Elkins  V.  Camden  &  A.  E.  Co.,  36  N. 
J.  Eq.  233;  McGregor  v.  Home  Ins. 
Co.  of  Newark,  33  N.  J.  Eq.  181. 

New  York.  Eobertg  v.  Eoberts- 
"VVicks  Co.,  184  N.  T.  257,  3  L.  E.  A. 
(N.  S.)  1034,  112  Am.  St.  Eep.  607,  6 
Ann.  Cas.  213,  77  N.  E.  13,  rev'g  102 
App.  Div.  118,  92  N.  Y.  Supp.  387; 
Boardman  v.  Lake  Shore  &  M.  S.  Ey. 
Co.,  84  N.  Y'.  157;  Equitable  Life  As- 
sur.  Soc.  of  United  States  v.  Union 
Pac.  E.  Co.,  162  App.  Div.  81,  147  N. 
Y.  Supp.  382,  aff'd  212  N.  Y.  360,  L. 
E.  A.  1915  D  1052,  106  N.  E.  92;  Utica 
Trust  &  Deposit  Co.  v.  Charles  C. 
Kellogg  &  Sons  Co.,  126  App.  Div. 
176,  110  N.  Y.  Supp.  1048;  Hackett 
V.  Northern  Pac.  E.  Co.,  36  Mise.  583, 
73  N.  Y.  Supp.  1087. 

Virginia.  Drewry,  Hughes  Co.  v. 
Threckmorton,  92  S.  E.  818. 

The  classification  of  stock  into  com- 
mon and  preferred  involves  merely  a 
contract  between  the  stockholders  as 
to  how  they  shall  divide  the  profits 
and  assets  of  the  corporation  after 
the  payment  of  the  corporate  obliga- 
tions. California  Telephone  &  Light" 
Co.  V.  Jordan,  19  Cal.  App.  536,  126 
Pac.  598. 

Where  the  rights  of  third  parties  do 
not  intervene,  the  parties  to  the  con- 


tract are  bound  to  carry  it  out  ac- 
cording to  its  terms  and  the  courts 
will  enforce  it.  Cratty  v.  Peoria  Law 
Library  Ass'n,  219  111.  516,  76  N.  E. 
707,  rev'g  120  111.  App.  596. 

69  Spear  v.  Eockland-Eockport  Lime 
Co.,  113  Me.  285,  93  Atl.  754. 

70  See  §  3751  et  seq.,  infra. 

71  Smith  V.  Southern  Foundry  Co., 
166  Ky.  208,  179  S.  W.  205;  Eiight 
V.  Alamo  Mfg.  Co.,  190  Mich.  223,  157 
N.  W.  24;  Warren  v.  Queen  &  Co.,  240 
Pa.  154,  87  Atl.  595;  Sternbergh  v. 
Brock,  225  Pa.  279,  24  L.  E.  A.  (N.  S.) 
1078,  133  Am.  St.  Eep.  877,  74  Atl. 
166;  Eeagan  Bale  Co.  v.  Heuermann, 
—  Tex.  Civ.  App.  — ,  149  S.  W.  228. 

"Preferred  stock  makes  the  holders 
thereof  stockholders,  and  not  credi- 
tors; and,  except  as  to  the  preference 
in  the  payment  of  dividends,  'gives 
them  the  same  rights,  and  no  greater, 
and  subjects  them  to  the  same  liabili- 
ties, as  the  holders  of  common  stock, 
except  in  so  far  as  they  may  be  given 
other  rights,  or  relieved  from  liabili- 
ties, by  the  charter  or  by  statute." 
Fryer  v.  Wiedemann,  148  Ky.  379,  39 
L.  E.  A.  (N.  S.)   1011,  146  S.  W.  752. 

A  preferred  stockholder  "may  do 
and  perform  such  things  and  be  sub- 
ject to  such  obligations  as  the  com- 
mon stockholders  are  subject  to,  ex- 
cept as  the  terms  under  which  his 
preferred  stock  was  issued  may  pre- 
clude." Scott  V.  Baltimore  &  O.  E. 
Co.,  93  Md.  475,  49  Atl.  327. 

"His  rights  are  those  of  a  common 
stockholder,  except  as  those  rights  are 
limited  by  the   statute   and  the   con- 
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Preferred  stock  takes  a  multiplicity  of  forms.''*  In  the  absence  of 
statutory  restrictions  or  limitations,  the  company  may  attach  such 
conditions  as  it  pleases,  and  the  holders  may  be  made  subject  to  any 
special  provisions  that  are  not  inconsistent  with  the  charter  or  articles 
of  association,  nor  contrary  to  law  or  public  policy  J'  The  term  pre- 
ferred srtock,  standing  alone,  "means  only  a  stock  that  differs  from 
other  stock  in  having  a  preference  of  some  sort  attached  to  it,  without 
expressing  the  special  nature  of  the  preference,"  '*  and  it  follows  that 
the  rights  of  the  holders  thereof  cannot  be  determined  solely  from 
the  fact  that  their  stock  is  called  preferred.''* 

The  terms  of  the  contract  are  generally  set  forth  .in  the  certificates 
of  the  preferred  stock  issued  to  the  holders  as  evidence  of  their  shares, 
but  they  are  not  the  only  evidence  of  the  contract.  They  must  be 
read  in  connection  with  the  provisions  of  the  charter  or  articles  of 


tract,  and  the  additional  right  to  have 
his  dividends  paid  out  of  the  earnings 
and  his  stock  redeemed  out  of  the 
assets  in  preference  to  the  common 
shareholder."  Grover  v.  Cavanagh, 
40  Ind.  App.  340,  82  N.  E.  104. 

As  to  preference  in  the  payment  of 
dividends,  see  §  3751  et  seq.,  infra. 

As  to  the  right  of  preferred  stock- 
holders to  share  in  distributions  of 
capital,  see  §  3640,  infra. 

TZStorrow  v.  Texas  Consol.  Com- 
press &  Manufacturing  A^s'n,  87  Fed. 
612 ;  Coggeshall  v.  Georgia  Land  &  In- 
vestment Co.,  14  Ga.  App.  637,  82  S. 
E.  156 ;  Scott  v.  Baltimore  &  O.  E.  Co., 
93  Ind.  475,  49  Atl.  327;  Gordon's 
Ex'rs  V.  Richmond,  F.  &  P.  R.  Co., 
78  Va.  501. 

73  Campbell  v.  American  Alkali  Co., 
125  Fed.  207;  Coggeshall  v.  Georgia 
Land  &  Investment  Co.,  14  Ga.  App. 
637,  82  S.  E.  156;  Abraham  v.  Medli- 
cott,  86  Kan.  106,  38  L.  E.  A.  (N.  S.) 
137,  119  Pac.  375 ;  Utica  Trust  &  De- 
jiosit  Co.  V.  Charles  C.  Kellogg  &  Sons 
Co.,  126  N.  T.  App.  Div.  176,  110  N. 
Y.  Supp.  1048;  Hackett  v.  Northern 
Pac.  E.  Co.,  36  N.  Y.  Misc.  583,  73 
N.  Y.  Supp.  1087. 

"Where  the  corporation  has  au- 
thority   to   issue    preferred    stock,    it 


may  attach  such  conditions,  not  viola- 
tive of  law  or  contrary  to  public  pol- 
icy, as  it  deems  best."  Coggeshall  v. 
Georgia  Land  &  Investment  Co.,  14 
Ga.  App.  637,  82  S.  E.  156. 

Within  reasonable  limits  the  extent 
of  the  preference  is  for  the  corpora- 
tors to  determine.  Butler  v.  Beach,  82 
Conn.  417,  74  Atl.  748. 

"4  Scott  V.  Baltimore  &  O.  R.  Co., 
93  Md.  475,  49  Atl.  327. 

"The  expression  'preference  share- 
holder' is  equivocal.  It  by  no  means 
clearly  indicates  what  are  the  rights 
of  those  to  whom  it  applies.  *  *  * 
All  which  the  language  imports  is 
that  some  preference  is  given  to  the 
person  to  whom  the  language  ap- 
plies." Henry  v.  Great  Northern  Ry. 
Co.,  1  De  G.  &  J.  606,  636,  quoted  with 
approval  in  Hackett  v.  Northern  Pae. 
E.  Co.,  140  Fed.  717. 

7B  Scott  V.  Baltimore  &  O.  R.  Co., 
93  Md.  475,  49  Atl.  327;  Lloyd  v. 
Pennsylvania  Elec.  Vehicle  Co.,  75  N. 
J.  Eq.  263,  21  L.  R.  A.  (N.  S.)  228, 
138  Am.  St.  Rep.  557,  20  Ann.  Cas. 
119,  72  Atl.  16,  rev'g  73  N.  J.  Eq. 
269,  67  Atl.  834;  Elkinb  v.  Camden 
&  A.  R.  Co.,  36  N.  J.  Eq.  233;  Henry 
V.  Great  Northern  Ry.  Co.,  1  De  G. 
&  J.  606,  636. 
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association,  the  general  law,  the  by-laws  in  force  at  the  time  the  stock 
was  issued,  except  in  so  far  as  they  may  have  been  excluded,  and  the 
vote  or  proceedings  by  or  under  which  the  stock  was  issued.  All  these 
enter  into  and  form  a  part  of  the  contract.'® 

It  has  been  held  that  the  right  of  preferred  stockholders  to  prefer- 
ence in  the  payment  of  dividends  and  in  the  distribution  of  the  cor- 
porate; assets  in  case  of  dissolution  or  insolvency  may  be  secured  by 
mortgage.''"''  But  their  rights  under  such  a  mortgage  are  subordinate 
to  the  claims  of  corporate  creditors.''* 


76  United  States.  Spencer  v.  Smith, 
201  Fed.  647,  rev'g  190  Fed.  105; 
Haekett  v.  Northern  Pac.  E.  Co.,  140 
Fed.  717. 

Georgia.  Coggeshall  v.  Georgia 
Land  &  Investment  Co.,  14  Ga.  App. 
637,  82  8.  E.  156. 

Maine.  Belfast  &  M.  L.  E.  Co.  v. 
Belfast,  77  Me.  445,  1  Atl.  362. 

Maryland.  Scott  v.  Baltimore  &  O. 
E.  Co.,  93  Md.  475,  49  Atl.  327;  Heller 
v.  National  Marine  Bank,  89  Md.  602, 
45  L.  E.  A.  438,  73  Am.  St.  Eep.  212, 
43  Atl.  800. 

Massachusetts.  Page  v.  Whittenton 
Mfg.  Co.,  211  Mass.  424,  97  N.  E. 
1006. 

New  Jersey.  Lloyd  v.  Pennsylva- 
nia Elec.  Vehicle  Co.,  75  N.  J.  Eq. 
263,  21  L.  E.  A.  (N.  S.)  228,  138  Am. 
St.  Eep.  557,  20  Ann.  Cas.  119,  72 
Atl.  16,  rev'g  73  N.  J.  Eq.  269,  67 
Atl.  834 ;  McGregor  v.  Home  Ins.  Co. 
of  Newark,  33  N.  J.  Eq.  181. 

New  York.  Eoberts  v.  Eoberts- 
Wieks  Co.,  184  N.  Y.  257,  3  L.  E.  A. 
(N.  S.)  1034,  112  Am.  St.  Eep.  607,  6 
Ann.  Cas.  213,  77  N.  E.  13,  rev'g  102 _ 
App.  Div.  118,  92  N.  T.  Supp.  387;' 
Eogers  v.  New  York  &  T.  Land  Co., 
134  N.  T.  197,  32  N.  E.  27;  Boardman 
V.  Lake-  Shore  &  M.  S.  Ey.  Co.,  84 
N.  Y.  157;  Equitable  Life  Asaur.  Spc. 
of  United  States  v.  Union  Pac.  E.  Co., 
162  App.  Div.  81,  147  N.  Y.  Supp.  382, 
afE*d  212  N.  Y.  360,  L.  E.  A.  1915  D 
1052,  106  N.  E.  92.  ■  ,' 

Virginia.     Gordon's. Ex 'rs  v.  Rich- 


mond, P.  &  P.  B.  Co.,  78  Va.  501. 

Provisions  for  preferred  stock  in 
amended  articles  constitute  a  contract 
between  all  the  stockholders  and  the 
corporation  for  the  division  of  profits 
and  assets.  Page  v.  Whittenton  Mfg. 
Co.,  211  Mass.  424,  97  N.  E.  1006. 

Provisions  on  the  back  of  preferred 
stock  certificates  as  to  preferential 
rights  and  obligations,  placed  there 
upon  the  authority  of  and  in  compli- 
ance with  the  statute,  are,  as  between 
the  stockholders  and  the  company,  ob- 
ligatory, and  constitute  a  contract 
governing  the  division  of  profits  and 
assets.  Lee  v.  Fisk,  222  Mass.  418, 
109  N.  E.  833. 

A  by-law  of  a  corporation  is  a  eon- 
tract  between  the  corporation  and  its 
stockholders  when  it  states  the  condi- 
tions upon  whijjh  dividends  are  to  be 
paid  as  between  preferred  and  unpre- 
ferred  stock.  Hazeltiue  v.  Belfast  & 
M.  L.  E.  Co.,  79  Me.  411,  1.  Am.  St. 
Eep.  330,  10  Atl.  328;  Belfast  &  M. 
L.  E.  Co.  V.  Belfast,  77  Me.  445,  1 
-Atl.  362. 

77  Spencer  v.  Smith,  201  Fed.  647, 
rev'g  190  Fed.  105;  Fitch  v.  Wether- 
bee,  110  111.  475;  Miller  v.  Eatterman, 
47  Ohio  St.  141,  24  N.  E.  496;  Gor- 
don's Ex'rs  V.  Eichmond,  F.  &  P.  E. 
Co.,  78  Va.  501. 

A  corporation  may  lawfully  give  se- 
curity to  one  class  of  stockholders 
over  another  class.  Spencer  v.  Smith, 
201  Fed.  647,  rev'g  190  Fed.  105. 

78  See  §  3634,  infra. 
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§  3633.  —  Chan^fe  of  contract  or  impairment  of  rights.  The  con- 
tract between  a  corporation  and  the  holders  of  its  preferred  stock 
eannpt  be  changed,  or  their  rights  in  any  way  impaired,  without  their 
consent,  by  any  subsequent  action  of  the  corporation.'''®  Changes, 
however,  may  be  made  with  the  consent,  express  or  implied,  of  the 
preferred  stockholders,  just  as  any  other  contract  may  be  changed  by 
mutual  consent  of  the  parties,  and  if  a  new  arrangement  is  made  by 
a  majority  of  the  stockholders,  a  preferred  stockholder  who  accepts 
the  benefit  thereof  impliedly  consents.'" 

A  preferred  stockholder  may  waive  his  right  to  a  preference  and 
consent  that  the  stock  shall  thereafter  be  regarded  as  common  stock, 
and  he  may  do  this  notwithstanding  he  has  previously  pledged  the 
stock,  although  such  arrangement  will  be  subject  to  the  pledgee's  lien. 
A  subsequent  purchaser  of  the  stock  who  recognizes  the  validity  of 
the  agreement  changing  the  character  of  the  stock  will  be  estopped  to 
contend  that  the  corporation  had  no  authority  to  make  it.'^ 

§3634.  — Rights  subordinate  to  those  of  creditors.  As  against 
creditors  of  the  corporation,  preferred  stockholders  have  no  greater 
rights  than  common  stockholders.'*  They  have  no  preference  over 
them,  either  in  respect  to  dividends  or  capital,''  and  have  no  lien 
upon  the  property  of  the  corporation  to  their  prejudice,  except  where 
the  statute  provides  otherwise.'*    On  the  contrary,  their  rights,  both  in 


79  See  Hazeltine  v.  Belfast  &  M, 
L.  E.  Co.,  79  Me.  411,  1  Am.  St.  Rep 
330,  10  Atl.  328;  McLaughlin'  v.  De 

;troit  &  M.  Ry.  Co.,  8  Mich.  100 ;  Will- 
cox  V.  Trenton  Potteries  Co.,  64  N 
J.  Eq.  173,  53  Atl.  474;  Pronick  v 
Spirits  Distributing  Co.,  58  N.  J.  Eq. 
97,  42  Atl.  586;  West  Chester  &  P.  R 

,  R.  V.  Jaekson,  77  Pa.  St.  321;  Ash- 
bury  V.  Watson,  30  Ch.  Div.  376.  See 
also  Martin  v.  Remington-Martin  Co., 
95  N.  Y.,  App.  Div.  18,  88  N.  Y.  Supp. 
573. 

80  Comptop  V.  The  Chelsea,  13  N.  Y. 
Supp.  722,  128  N.  Y.  537,  28  N.  E.  662. 

81  Pendleton  v.  Harris-Emery  Co., 
124  Iowa  361,  100  N.  W.  117. 

82  Westerfield-Bonte  Co.  v.  Burnett, 
176  Ky.  188,  195  S.  W.  477;  Smith  v. 
Southern  Foundry  Co.,  166  Ky.  208, 
209,  179  S.  W.  205;  Fryer  v.  Wiede- 
mann, 148  Sy.  379,  39  L.  R.  A.  (N.  S.) 


1011,  146  S.  W.  752 :  Rider  v.  John  G. 
Delker  &  Sons  Co.,  145  Ky.  634,  39 
L.  E.  A.  (N.  S.)  1007,  140  S.  W.  1011 ; 
Warren  v.  Queen  &  Co.,  240  Pa.  154, 
87  Atl.  595;  Reagan  Bale  Co.  v.  Heuer- 
mann,  —  Tex.  Civ.  App.  — ,  149  S.  W. 
228.  And  see  cases  cited  in  the  fol- 
lowing notes: 

83  Warren  v.  King,  108  U.  S.  389, 
27  L.  Ed.  769,  afE'g  King  v.  Ohio  &  M. 
R.  Co.,  2  Fed.  36;  Coggeshall  v. 
Georgia  Land  &  Investment  Co.,  14 
Ga.  App.  637,  82  S.  E.  156;  Wester- 
field-Bonte Co.  V.  Burnett,  176  Ky. 
188,  195  S.  W.  477;  Fryer  v.  Wiede- 
mann, 148  Ky.  379,  39  L.  R.  A.  (N.  S.) 
1011,  146  S.  W.  752;  Rider  v.  John  G. 
Delker  &  Sons  Co.,  145  Ky.  634,  39  L. 
R.  A.  (N.  S.)  1007,  140  S.  W.  1011. 

81  Jefferson  Banking  Co.  v.  Trustees 
of  Martin  Institute,  146  Ga.  3S3,  91 
S.  E.  463;  Smith  v.  Southern  Foundry 
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respect  to  dividends  and  capital  are  subordinate 'to  the  rights  of  such 
creditors,**  and  consequently  they  are  not  entitled  to  any  part  of  the 
corporate  assets  until  the  corporate  debts  are  fully  paid.**    Nor  can 


Co.,  166  Ky.  208,  179  S.  W.  205;  Eider 
V.  John  G.  Delker  &  Sons  Co.,  145  Ky. 
634,  39  L.  E.  A.  (N.  S.)  1007,  140  8. 
W.  1011. 

That  preferred  stockholders  are  not 
creditors,  see  §  3628  et  seq.,  supra. 

That  the  statute  may  make  them 
creditors  and  give  them  a  lien,  see 
§  3629,  supra. 

85  United  States.  "Warren  v.  King, 
108  ir.  S.  389,  27  L.  Ed.  769;  Mercan- 
tile Trust  Co.  V.  Baltimore  &  O.  E.  Co., 
82  Fed.  360. 

Indiana.  Eeagan  v.  First  Nat.  Bank, 
157  Ind.  623,  62  N.  E.  701,  61  N.  E. 
575. 

Kentucky.  Westerfield-Bonte  Co.  v. 
Burnett,  176  Ky.  188,  195  S.  W.  477 ; 
Eider  v.  John  G.  Delker  &  Sons  Co., 
145  Ky.  634,  39  L.  E.  A.  (N.  S.)  1007, 
140  S.  W.  1011. 

Maine.  Spear  v.  Eockland-Eockport 
Lime  Co.,  113  Me.  285,  93  Atl.  754. 

Pennsylvania.  Warren  v.  Queen  & 
Co.,  240  Pa.  154,  87  Atl.  595. 

Texas.  Eeagan  Bale  Co.  v.  Heuer- 
maun,  —  Tex.  Civ.  App.  — ,  149  S.  W. 
228. 

Vermont.  -Chaffee  v.  Eutland  E.  Co., 
55  Vt.  110. 

In  the  absence  of  some  express  pro- 
vision, holders  of  preferred  stock  have 
■  no  rights  against  the  corporation,  by 
way  of  lien  or  otherwise,  superior  to 
the  lien  of  mortgage  bondholders. 
Mercantile  Trust  Co.  v.  Baltimore  & 
O.  E.  Co.,  82  Fed.  360. 

86  United  States.  Warren  v.  King, 
108  V.  S.  389,  27  L.  Ed.  769,  aff 'g  King 
V.  Ohio  &  M.  E.  Co.,  2  Fed.  36. 

Kansas.  Inseho  v.  MidnContinent 
Development  Co.,  94  Kan.  370,  Ann. 
Gas.  1917  B  546,  146  Fm.  1014. 
.Kentucky.  Westerfield-Bonte  Co.  v. 
Burnett,  176  Ky.  188,  195  S.  W.  477; 
Fryer  v.  Wiedemann,  148  Ky.  379,  39 


L.  E.  A.  (N.  S.)  1011,  146  S.  W.  752; 
Eider  v.  John  G.  Delker  &  Sons  Co., 
145  Ky.  634,  39  L.  E.  A.  (N.  S.)  1007, 
140  S.  W.  1011. 

Maryland.  Heller  ,v.  National  Ma- 
rine Bank,  89  Md.  602,  45  L.  E.  A.  438, 
73  Am.  St.  Eep.  212,  43  Atl.  800. 

Texas.  Eeagan  Bale  Co.  v.  Heuer- 
maun,  —  Tex.  Civ.  App.  — ,  149  S.  W. 
228. 

"The  law  is  perfectly  well  settled 
that  as  between  iireditors  and  ordinary 
preferred  stockholders,  the  latter,  as 
owners  of  the  property  of  an  in- 
solvent corporation,  are,  upon  a  dis- 
tribution of  its  assets,  entitled  to 
nothing  until  its  creditors  are  first 
fully  paid.  There  is  a  palpable  differ- 
ence between  the  relation  of  a  stock- 
holder and  a  creditor  to  the  corporate 
property.  Stock,  whether  preferred  or 
common,  is  capital;  and  generally 
speaking,  a  certificate  of  stock  merely 
evidences  the  amount  which  the  holder 
has  contributed  to  or  ventured  in  the 
enterprise.  Such  a  certificate,  repre- 
senting nothing  more  than  the  extent 
of  his  ownership  in  the  capital,  canaot 
well  be  treated  as  indicating  that  he 
is,  by  virtue  of  it  alone,  also  to  the 
same  extent  a  creditor  who  may  com- 
pete with  other  creditors  in  the  dis- 
tribution of  the  fund  arising  fropa  a 
conversion  of  the  corporation's  aSSets 
into  money.  He  cannot,  if  he  is  simply 
an  ordinary  preferred  stockholder,  flfi 
the  nature  of  things,  s*  far  as  third 
persons  are  concerned,  be  at  one  and 
the  same  time  and  by  fwroe  of  the 
same  certificate,  both  part  owner  of 
the  property  and  creditor  of  the  com- 
pany for  that  portion  of  its  capital 
which  stands  in  his  name.  His  certifi- 
cate, *erej^e,  in  such  circumstances, 
merely  measures  the  quantum  of  his 
ownership.     As    his    chance    of    gain 
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the  corporation  give  them  any  preference,  either  in  respect  to  the 
payment  of  principal  or  dividends,  which  -will  be  superior  to  the  rights 
of  creditors,  unless  by  virtue  of  express  statutory  authority.  In  the 
absence  of  sueih  authority,  any  attempt  to  so  prefer  them  is  contrary 
to  public  policy  and  void.*''    It  is  only  in  eases  where  the  corporation 


throws  on  the  stockholder,  as  respects 
creditors,  the  entire  risk  of  the  loss 
of  his  contribution  to  the  capital,  it 
is  a  fixed  characteristic  of  capital 
stock  that  no  part  of  it  can  be  with- 
drawn for  the  purpose  of  repaying  the 
principal  of  the  capital  until  the  debts 
of  the  corporation  are  satisfied."  Hel- 
ler V.  National  Marine  Bank,  89  Md. 
602,  45  L.  E.  A.  438,  73  Am.  St.  Eep. 
212,  43  Atl.  800. 

87  United  States.  Spencer  v.  Smith, 
201  Fed.  647,  rev'g  190  Fed.  105;  Ells- 
worth V.  Lyons,  181  Fed.  55;  Guaranty 
Trust  Co.  V.  Galveston  City  E.  Co., 
107  Fed.  311;  Hamlin  v.  Toledo,  St.  L. 
&  K.  C.  E.  Co.,  78  Fed.  664,  36  L.  E.  A. 
826,  rev'g  72  Fed.  92. 

Georgia.  Jefferson  Banking  Co.  v. 
Trustees  of  Martin  Institute,  146  Ga. 
383,  91  e.  E.  463. 

Indiana.  Eeagan  v.  First  Nat.  Bank, 
157  Ind.  623,  62  N.  E.  701,  61  N.  E.  575. 

Kentucky.  Smith  v.  Southern  Foun- 
dry Co.,  166  Ky.  208,  209,  179  S.  W. 
205;  Fryer  v.  Wiedemann,  148  Ky. 
379,-  39  L.  E.  A.  (N.  S.)  1011^  14«  M. 
W.  752;  Sumrall  v.  Commercial  Bldg. 
Trust's  Assignee,  106  Ky.  260,  44  L. 
E.  A.  659,  90  Am.  St.  Eep.  223,  50,  S. 
W.  69. 

Missouri.  Kidd  v.  Puritana  Cereal 
Food  Co.,  145  Mo.  App.  502,  122  S.  W. 
784. 

New  York.  Cass  v.  Eealty  Securi- 
ties Co.,  148  App.  Div.  96,  132  N.  Y. 
Supp.  1074,  afP'd  206  N.  Y.  649,  99  N. 
E.  1105. 

North  Carolina.  Weaver  Power  Co. 
V.  Elk  Mountain  Mill  Co.,  154  N.  C. 
76,  69  S.  E.  747. 

Pennsylvania.  Warren  v.  Queen  & 
Co.,  240  Pa.  154,  87  Atl.  595. 

Texas.     Eeagan  Bale  Co.  v.  Heuer- 


niann,  —  Tex.  Civ.  App.  — ,  149  S.  W. 
228. 

Preferred  stockholders  cannot  have 
a  lien  superior  to  the  claims  of  cred- 
itors though  the  stock  in  terms  is  ac- 
corded a  lien.  Cass  v.  Eealty  Securi- 
ties Co.,  148  N.  Y.  App.  Div.  96,  132 
N.  Y.  Supp.  1074,  aff'd  206  N.  Y.  649, 
99  N.  B.  1105. 

"A  corporation  has  no  right  to 
make  any  rules  by  which  the  holder 
of  stock,  common  or  preferred,  may 
be  preferred  in  the  liquidation  of  its 
assets  over  the  creditors  of  the  com- 
pany." Warren  v.  Queen  &  Co.,  240 
Pa.  154,  87  Atl.  ^95. 

A  provision  that  if  the  company 
fails  to  pay  the  dividends  on  the  pre- 
ferred stock  for  two  years  the  owners 
may  mature  the  stock  into  an  obliga- 
tion of  the  company  to  pay  on  demand 
the  par  value  thereof  with  interest,  is 
contrary  to  public  policy  and  void  in 
so  far  as  the  rights  of  creditors  are 
concerned.  Eeagan  Bale  Co.  v.  Heuer- 
mann,  —  Tex.  Civ.  App.  — ,  149  S.  W. 
228. 

A  corporation  cannot  lawfully,  as 
against  its  prior  or  subsequent  credi- 
tors, secure  the  retirement  of  preferred 
stock  by  an  appropriation  of  the  assets 
of  the  company  otherwise  available  to 
creditors.  For  example,  it  cannot  do 
so  by  paying  for  an  endowment  policy 
of  insurance  out  of  the  assets  of 
the  corporation,  and  providing  that 
the  proceeds  thereof  shall  be  used 
for  the  purpose  of  redeeming  and  re- 
tiring the  preferred  stock.  And  such 
an  arrangement  is  invalid  as  to  sub- 
sequent creditors  although  there  is  no 
showing  that  they  extended  credit  io 
the  company  on  the  assumptioa  that 
the  policy  was  a  corporate  asset  for 
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is  solvent  and  where  the  rights  of  creditors  will  not  be  injuriously 
affected  thereby  that  agreements  among  the  stockholders  as  to  pref- 
erences may  be  enforced." 

Statutes  in  some  states  specifically  provide  that  in  case  of  insolvency 
or  the  dissolution  of  the  corporation  the  debts  or  liabilities  of  the  cor- 
poration shall  be  paid  in  preference  to  the  preferred  stock.*^  And 
where  such  is  the  case  a  mortgage  given  to  secure  preferred  stock- 
holders as  to  dividends  and  principal  will  not  give  them,  a  preference 
over  imseeured  creditors  in  ease  of  dissolution  or  insolvency,  even 
though  their  claims  arose  after  the  recording  of  the  mortgage.*"*  And 
especially  is  this  true  where  the  mortgage  itself  provides  that  the 
preferred  stockholders  shall  be  entitled  to  priority  after  the  payment 
of  the  corporate  debts  and  liabilities.'^  Nor  is  it  material  that  the 
postponement  of  the  claims  of  the  preferred  stockholders  to  those  of 
the  general  creditors  may  render  the  security  of  the  preferred  stock- 
holders of  .little  or  no  value  and  may  enable  the  promoters  of  the 
corporation  to  perpetrate  a  fraud  on  persons  who  become  preferred 
stockholders  on  the  strength  of  the  mortgage.'^  Under  such  a  statute 
a  mortgage  given  by  an  insolvent  corporation  securing  preferred  stock- 


the  payment  of  debts.  Ellsworth  y. 
Lyons,  181  Fed.  55. 

In  Hamlin  v.  Toledo,  St.  L.  &  K.  C. 
E.  Co.,  78  Fed.  664,  36  L.  R.  A.  826, 
rev'g  on  other  grounds  72  Fed*  92, 
where  certificates  of  preferred  stock 
recited  that  they  were  a  lien  on  the 
company's  property,  it  was  held  that 
the  holders  were  stockholders,  and  not 
creditors.  "If  the  purpose,"  said  the 
court,  ' '  in  providing  for  these  peculiar 
shares  was  to  arrange  matters  so  that 
under  any  circumstances  a  part  of  the 
principal  of  the  stock  might  be  with- 
drawn before  the  full  discharge  of  all 
corporate  debts,  the  device  would  be 
contrary  to  the  nature  of  •  capital 
stock,  opposed  to  public  policy,  and 
void  as  to  creditors  affe;cted  thereby." 
Quoted  with  approval  in  Spencer  v. 
Smith,  201  Fed.  647,  rev'g  190  Fed. 
105;  Weaver  Power  Co.  v.  Elk  Moun- 
tain Mill  Co.,  154  N.  C.  76,  69  B.  E. 
747;  Warren  v.  Queen  &  Co.,  240  Pa. 
154,  87  Atl.  595. 

88  Westerfield-Bonte  Co.  v.  Burnett, 
176  Ky.  188,  195  S.  W.  477;  Smith  v. 


Bouthern  Foundry  Co.,  166  Ky.  208, 
209,  179  S.  W.  205;  Rider  v.  John  G. 
Delker  &  Sons  Co.,  145  Ky.  634,  39 
L.  R.  A.  (N.  S.)  1007,  140  S.  W.  1011. 

89  Reagan  v.  First  Nat.  Bank,  167 
Ind.  623,  62  N.  E.  701,,  61  N.  E.  575; 
liloyd  v.  Pennsylvania  Elec.  'Vehicle 
Co.,  75  N.  J.  Eq.  263,  21  L.  E.  A.  (N. 
S.)  228,  13«  Am.  St.  Rep.  557,  20  Ann. 

.,  Cas.  H9;  72  Atl.  16,  rev'g  73  N.  J.  Eq. 
269,  67  Atl.  834;  Black  v.  Hobart 
Trust  Co.,  64  N.  J.  Eq.  415,  53  Atl. 
826. 

The  effect  of  such  a  provision  is  to 
.give  the  creditors  an  absolute  and 
unqualified  preference  in  the  payment 
of  their  claims  over  the  payment  of 
the  preferred  atoeki  in  case  the  com- 
pany "becomes  insolvent  or  is  dissolved. 
Reagan  v.  First  Nat.  Bank,  157  Ind. 
623,  62  N.  E.  701,  61  N.  B.  575. 

90  Bla,ck  V.  Hobart  Trust  Co.,  64  N. 
J.  Eq.  415,  53  Atl.  6'26. 

91  Black  V.  Hobart  Trust  Co.,  64  N. 
J.  Eq.  415,  53  Atl.  826. 

92  Black  V.  Hobart  Trust  Co.,  64  N. 
J.  Eq.  415,  53  Atl.  826. 
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holders,  and  thus  giving  them  a  preference  over  unsecured  creditors, 
is  a  fraud  on  the  latter  and  void,  even  though  it  is  executed  by 
the  corporate  officials  in  the  honest  belief  that  they  have  the  right 
to  so  secure  the  preferred  stockholders.®* 

§  3635.  —  Ri^ht  to  certificate.  A  purchaser  of  or  a  subscriber  for 
preferred  stock  has  the  same  right  as  a  holder  of  common  stock  to  a 
certificate  of  stock  as  evidence  of  his  rights,  and  he  is  entitled  to  a 
certificate  showing  that  his  stock  is  preferred.®*  And  he  is  entitled 
to  the  same  remedies  as  a  common  stockholder  to  compel  the  corpora- 
tion to  issue  it.'® 

§  3636.  —  Right  to  dividends.  The  holders  ©f  preferred  stock  are 
entitled  to  be  paid  dividends,  in  accordance  with  the  terms  of  their 
contract,  before  any  dividends  can  be  paid  to  the  holders  of  com- 
mon stock.®® 

§3637.  -^Rights  as  to  man^g^nent  of  corporation.  Preferred 
stockholders  have  the  same  rights  with  respect  to  the  management  of 
the  corporation  as  the  common  stockholders,®''  except  in  so  far  as  they 
may  be  excluded  by  their  contract.®®  Their  ^contract  may  give  them 
greater  rights ;  ®®  but,  in  the  absence  of  express  provision  to  the  con- 
trary, their  rights  are  the  same.  With  the  exception  that  they  may 
interfere  and  maintain  proper  suits  against  and  on  behalf  of  the 
corporation,  in  a  proper  ease;  to  protect  their  rights  as  preferred  stock- 
holders, they  cannot  interfere  in  any  case  in  which  a  holder  of  com- 
mon stock  would  have  no  right  to  interfere.^  "Holders  of  'preferred 
stock, '  have  no  special  control  over  the  corporation  oi*  its  management. 

93Eeagan  v.  First  Nat.  Bank,  157  f erred    stock    will    be    considered    at 

lud.  623,  62  N.  B.  701,  61  N.  E.  575.  length    in    subsequent    sections.     See 

In  this  case  the  mortgage  secured  both  §  3751  et  seq.,  infra, 

the  preferred  stockholders  and  certain  97  Loekhart     v.     Van     Alstyne,     31 

creditors,  and  it  was  held  that  the  con-  Mich.   76,   18   Am.   Rep.   156;   Thomp- 

tract  was  inseparable  and  wholly  void  son  v.  Erie  By.  'Co.,  42  How.  Pr.   (N. 

as  to  the  unsecured  creditors.  Y.)  68,  11  Abb.  Pr.  N.  S.  (N.  Y.)  188. 

94  State  V.  Cheraw  &  C.  R.  Co.,  16  BSMorrell  v.  Geo.  Brooks  &  Son  Co., 
B.  C.  524.  164  Fed.  501;  Miller  v.  Eatterman,  47 

As  to  whether  the  issuance  and  ten-  Ohio  St.  141,  24  N.  E.  496. 
der    of   a,    certificate    is    a    condition  99  Mackintosh  v.  Flint  ■&  P.  M.  R. 

precedent  to  the  right  of  the  corpora-  Co.,  32  Fed.  350,  34  Fed.  582. 
tion  to  recover  on  a  subscription  for  1  Mackintosh  v.  Flint  &  P.  M.  E.  Co., 

preferred  stock,  see  §  596,  supra.  32  Fed.   350,  34  Fed.   582 ;   Thompson 

95  See  §  3484,  supra.  v.  Erie  Ry.  Co.,  42  Sow.  Pr.  (N.  Y.) 

96  The  subject  of  dividends  on  pre-  68,  11  Abb.  Pr.  N.  S.  (N.  Y.)  188. 
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Stockholders  are  the  constituent  elements  of  a  corporation,  and  in 
this  case  there  is  no  other  difference  between  the  two  classes  than  this : 
one  is  to  be  paid  interest  out  of  a  certain  fund,  if  raised,  to  the 
exclusion  of  the  other,  if  such  fund  is  inadequate  to  pay  both.  The 
corporation  is  in  no  sense  the  trustee  for  the  holders  of  preferred  stock. 
Its  duty  is  to  each  alike  according  to  the  conditions  attached  to  the 
stock  of  each.  "2 

Preferred  stockholders  have  a  right  to  question  the  legality  of  the 
issue  of  common  stock,'  particularly  where  the  control  of  the  company 
is  in  the  holders  of  common  stock  to  whom  alone  voting  powers  are 
given.* 

It  is  sometimes  provided  by  statute  that  the  corporation  shall  not 
have  authority  to  convey  its  real  estate  or  to  mortgage  its  property 
without  the  consent  of  the  holders  of  a  majority  of  the  shares  of  the 
preferred  stock.* 

§  3638.  —  Right  to  vote  at  corporate  meetings.  In  the  absence  of 
charter  or  statutory  provision  or  valid  stipulation  to  the  contrary, 
holders  of  preferred  stock  have  the  same  right  as  holders  of  common 
stock  to  vote  at  stockholders'  meetings.®  And  their  contract  may  even 
give  them  the  right  to  vote  to  the  exclusion,  for  a  time,  of  the  holders 
of  common  stock,  so  as  to  place  the  management  of  the  corporation 
entirely  in  their  hands  for  the  time  specified.'' 

On  the  other  hand,  in  the  absence  of  a  constitutional  or  statutory 
provision  to  the  contrary,  it  is  within  the  power  of  a  corporation, 

2  Thompson  v.  ErieEy.  Co.,  42  How.       31  Mieh.  76,  18  Am.  Eep.  156. 

Pr.  (N.  Y.)  68,  11  Abb.  Pr.  N.  S.  (N.  New  HampsUre.    See  Jones  v.  Con- 

Y.)   188.  cord  &  M.  E.  E.,  67  N.  H.  234,  68  Am. 

3  Howard  v.  National  Tel.  Co.,  182  St.  Eep.  650,  30  Atl.  614,  67  N.  H. 
Fed.    215;    Scully    v.    Automobile    Fi-  119,  38  Atl.  120. 

nance  Co.,  —  Del.  Ch.  — ,  101  Atl.  908.  New  Jersey.     See  General  Inv.  Co. 

4  Scully  V.  Automobile  Finance  Co.,  v.  Bethlehem  Steel  Corporation,  — 
—  Del.  Ch.  — ,  101  Atl.  908.  N.  J.  Eq.  — ,  100  Atl.  347;   Morgan- 

5  See  Eeagan  v.  First  Nat.  Bank,  stern  v.  American  Malting  Co.,  —  N. 
157  Ind.  623,  62  N.  E.  701,  61  N.  E.  J.  Eq.  — ,  100  Atl.  166. 

575.  •  As  to  the  right  to  vote  generally, 

6  United    States.      See    Morrell    v.      see  §  1656  et  seq.,  supra. 

Geo.  Brooks  &  Son  Co.,  164  Fed.  501.  7  Mackintosh  v.  Flint  &  P.  M.  E.  Co., 

Georgia.       Coggeshall     v.     Georgia  32  Fed.  350,  34  Fed.  582.    See  also  In 

Land  &  Investment  Co.,  14  Ga.  App.  re  Sharood  Shoe  Corporation,  192  Fed. 

637,  82  S.  E.  156.  945;    General   Inv.   Co.   v.   Bethlehem 

Maryland.     See  Scott  v.  Baltimore  Steel  Corporation,  —  N.  J.  Eq.  — ,  100 

&  O.  E.  Co.,  93  Md.  475,  49  Atl.  327.  Atl.  347. 
Michigan.  Loekhart  v.  Van  Alstyuc, 
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when  it  issues  preferred  stock,  to  provide  expressly  that  it  shall  give 
no  right  to  vote,  and  when  the  articles  of  incorporation  or  stock  cer- 
tificates contain  such  a  provision,  it  will  be  binding  upon  all  persons 
who  accept  the  same.*  Such  a  provision  does  not'  violate  any  rule 
of  the  common  law,'  nor  of  public  policy,^"  but  is  a  mere  matter  of 
agreement  between  the  two  classes  of  stockholders  which  does  not 
affect  the  publie.^^  Nor  is  it  unreasonable,  since  the  common  stock- 
holders are  not  entitled  to  share  in  the  profits  until  the  preferred  divi- 
dends have  been  paid,  the  burden  of  making  the  business  a  success 
is  on  them,  and  therefore  the  power  to  manage  may  fairly  be  left 
with  them,  their  interest  in  the  success  of  the  corporation  and  their 


8  United  States.  Morrell  v.  Geo. 
Brooks  &  Son  Co.,  164  Fed.  501;  "Wil- 
scm.  V.  Parvin,  119  Fed.  652.  See  also 
Storrow  v.  Texas  Consol.  Compress  & 
Manufacturing  Ass'n,  87  Fed.  612,  92 
Fed.  5;  Hamlin  v.  Toledo,  St.  L.  & 
K.  C.  E.  Co.,  7«  Fed.  664,  36  L.  E.  A. 
82i6,  re-y  'g  on  other  grounds  72  Fed.  92. 

Delaware,  gcuUy  v.  Automobile 
Finance  Co.,  —  Del.  Ch.  — ,  101  Atl. 
908. 

Georgia.  'See  Savannah  Eeal  Estate, 
Loan  &  Building  Co.  v.  Silverberg,  108 
Ga.  381,  33  S.  E.  908. 

Kansas.  Inseho  v.  MidJContinent 
Development  Co.,  94  Kan.  370,  Ann. 
Cas.  1917  B  546,  146  Pac.  1014. 

Missouri.  State  v.  Swanger,  190  Mo. 
561,  2  L.  E.  A.  (N.  S.)  121,  4  Ann. 
Cas.  563,  89  S.  W.  872. 

New  Hampshire.  See  Kidd  v.  New 
Hampshire  Traction  Co.,  74  N.  H.  160, 
66  Atl.  127. 

New  Jersey.  General  Inv.  Co.  v. 
Bethlehem  Steel  Corporation,  —  N.  J. 
Eq.  — ,  100  Atl.  347. 

New  York.  People  v.  Koenig,  133 
App.  Div.  756,  118  N.  Y.  Supp.  136. 

Ohio.  Miller  v.  Eatterman,  47  Ohio 
St.  141,  24  N.  E.  496. 

England.  In  re  Barrow  Haematite 
Steel  Co.,  39  Ch.  Div.  588. 

This  is  particularly  true  where  the^ 
slatnite  gives  the  corporation  power  to'- 
issue  "preferred  stock  and  to  fix  its' 
preferences,   priorities   and   character. 


State  V.  Swanger,  190  Mo.  561,  2  L. 
E.  A.  (N.  S.)  121,  4  Ann.  Cas.  563,  89 
S.  W.  872.    ■ 

See  Synnott  v.  Cumberland  Bldg. 
Loan  Ass'n,  117  Fed.  379,  as  to  the 
effect  of  an  amendment  of  the  by- 
laws of  a  building  and  loan  associa- 
tion so  as  to  give  preferred  stockhold- 
ers the  right  to  vote. 

estate  V.  Swanger,  190  Mo.  561, 
2  L.  E.  A.  (N.  e.)  121,  4  Ann.  Cas.  563, 
89  S.  W.  872;  People  v.  Koenig,  133 
N.  Y.  App.'  Div.  756,  118  N.  Y.  Supp. 
136. 

10  State  V.  Swanger,  190  Mo.  561, 
2  L.  E.  A.  (N.  S.)  121,  4  Ann.  Cas. 
563,  89  S.  W.  872;  People  v.  Koenig, 
133  N.  Y.  App.  Div.  756,  118  N.  Y. 
Supp.  136;  Miller  v.  Eatterman,  47 
Ohio  St.  141,  24  N.  E.  496.  See  also 
General  Inv.  Co.  v.  Bethlehem  Steel 
■Corporation,  —  N.  J.  Eq.  — ,  100  Atl. 
347.  ' 

11  Kansas.  See  Inseho  v.  Mid-Conti- 
nent Development  Co.,  94  Kan.  370, 
Ann.  Cas.  1917  B  546,  146  Pae.  1014. 

Missouri.  State  v.  Swanger,  190  Mo. 
561,  2  L.  E.  A,  (N.  S.)  121,  4  Ann.  Cas. 
563,  89  S.  W.  872. 

New  Jersey.  See  General  Inv.  Co. 
V.  Bethlehem  Steel  Corporation,  ■ —  N. 
J.  Eq.  — ,  100  Atl.  347. 

New  York.  People  v.  Koenig,  133 
App.  Div.  756,  118  N.  Y.  Supp.  136. 

OMo.  Miller  v.  Eatterman,  47  Ohio 
St.  141,  24  N.  E.  496. 
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liability  to  first  satisfy  the  preferred  stockholders  being  a  sufficient 
guaranty  that  they  will  manage  the  corporate  affairs  to  the  best  advan- 
tage.^2 

According  to  the  weight  of  authority  such  a  provision  is  not  in 
conflict  with  a  constitutional  or  statutory  provision  to  the  effect'  that 
each  stockholder  shall  be  entitled  to  one  vote  for  each  share  of  stock 
held  by  him,^^  although  there  is  authority  to  the  contrary.^* 

In  California  it  is  provided  by  statute  that  no  preference  shall  be 
granted  nor  shall  any  distinction  be  made  as  to  voting  power  between 
common  and  preferred  stock.^^ 

In  Indiana  there  is  a  statute  to  the  effect  that  preferred  stock- 
holders shall  not  be  entitled  to  vote  unless  the  right  to  do  so  is  con- 
ferred upon  them  in  the  articles  of  incorporation  or  by  the  unanimous 
consent  of  the  common  stockholders.^^ 

Of  course  a  by-law  which  restricts  or  alters  the  voting  power  of  the 
stock  as  established  by  the  corporate  charter  is  void.  And  the  same 
is  true  of  a  charter  provision  giving  the  stock  a  voting  power  differ- 
ent from  that  contemplated  by  the  statute  under  which  it  was  created, 
or  of  a  statute  which  authorizes  the  corporation  to  give  it  a  voting 
power  different  from  that  prescribed  by  the  constitution.^' 

The  holder  of  preferred  stock  may  waive  a  right  to  vote  it  given 

12  state  V.  Swanger,  190  Mo.  561,  should  be  entitled  to  one  vote  for  ea6h 
2  L.  E.  A.  (N.  S.)  121,  4  Ann.  Gas.  563,  share  of  stOiCk  he  might  hold.  In  the 
89  S.  W.  ST2;  Miller  v.  Batterman,  47  course  of  the  opinion  attention  is 
Ohio  St.  141,  24  N.  E.  496.  See  also  called  to  the  fact  that  the  provision 
Inscho  V.  Mid-Continent  Development  of  the  constitution  in  question  has 
Co.,   94   Kan.   370,   Ann.   Cas.   1917  B  been  repealed. 

546,  146  Pae.  1014.  « Civ.    Code,    §  290,   subd.   6.    This 

13  State  V.  Swanger,  190  Mo.  561,  2  provision  is  violated  by  dividing  the 
L.  E.  A.  (N.  S.)  121,  4  Ann.  Cas.  563,  capital  stock  of  $1,000,000  into  50,000 
89  S.  W.  872;  People  v.  Koenig,  133  shares  of  common  stock  of  the  par 
N.  Y.  App.  r>iv.  756,  118  N.  Y.  Supp.  value  of  $1  each,  and  47,500  shares  of 
136.  preferred   stock   of  the  par  value  of 

14  In  Brooks  V.  State,  3  Boyce  (Del.)  $20  each.  Mlm  Producers  v.  Jordan, 
1,  51  L.  E.  A.  (N.  S.)  1126,  Ann.  Cas.  171  Cal.  664,  154  Pac.  605. 

1915  A  1133,  79  Atl.  790,  rev'g  1  Boyce  16  Bums'  Ann.  St.  1914,  §  5097.    See 

(Del.)  129,  74  AtU  599,  it  was  held  that  Kidd  v.  Puritana  Cereal  Food  Co.,  145 

a  statute  authorizing  restrictions  on  Mo.  App.  502,  12E  S.  W.  784,  citing  an 

the     voting    privilege    of     preferred  earlier  Indiana  statute, 

stock,  and  provisions  of  a  charter  and  17 Brooks  v.  State,  3  Boyce   (Del.) 

by-laws,    adopted    pursuant     thereto,  1,  51  L.  B.  A.  (N.  SO.  1126,  Ann.  Cas. 

depriving  such  stock  of  the  right  to  1915 A    1133,    79    Ati.    790,    rev'g    1 

vote,  were  in  conflict  with  a  constitu-  Boyce  (Del.)  129,  74  Atl.  599. 

tional  provision  that  each  shareholder  See  generally  Chap.  39 

6037 


§  3638] 


PeIVATE   CoKPOEATIOSrS 


[Ch.  56 


him  by  the  constitution  in  the  sense  that  he  may  use  it  or  refrain 
from  using  it,  as  he  chooses,  but  he  cannot,  by  any  act  of  his,  change 
the  character  of  the  stock  so  as  to  rob  it  of  the  voting  power  while 
it  is  in  his  hands  or  in  those  of  any  subsequent  holder.^* 

§  3639.  —  Rights  on  increase  or  reduction  of  capital  stock.  When 
a  corporation  increases  its  capital  stock,  holders  of  preferred  stock 
have  the  same  privilege  as  holders  of  common  stock  to  subscribe  for  or 
purchase  a  proportionate  amount  of  the  new  stock,  unless  there  is  some 
provision  to  the  contrary  in  their  contract ;  and  it  makes  no  difference 
that  the  amount  of  dividends  is  limited.^' 

In  like  manner,  on  a  reduction  of  the  capital  stock  because  of  losses, 
preferred  stock  must  be  reduced  proportionately  with  common  stock 
unless  there  is  some  special  provision  in  the  statute  or  contract  of  the 
parties  fixing  a  different  rule.^"  It  has  been  held  that  this  rule  does 
not  apply,  where  the  stock  is  preferred,  not  merely  as  to  dividends, 


18  Brooks  V.  State,  3  Boyee  '(Del.) 
1,  51  L.  E.  A.  (W.  S.)  1126,  Ann.  Cas. 
1915  A  1133,  79  Atl.  790,  rev  'g  1  Boyee 
(Del.y  129,  74  Atl.  599. 

19  Page  V.  Whittenton  Mfg.  Co.,  211 
Mass.  424,  97  N.  E.  1006;  Jones  v.  Con- 
cord &  M.  E.  E.,  67  N.  H.  234,  ©8  Am. 
St.  Eep.  650,  30  Atl.  614,  67  N.  H.  119, 
38  Atl.  120;  Page  v.  American  &  B. 
Mfg.  Co.,  129  N.  Y.  App.  Div.  346,  113 
N.  Y.  Supp.  734. 

Where  a  corporation  proposed  to 
issue  certain  of  its  authorized  but  un- 
issued common  stock  and  to  permit  its 
common  stockholders  to  subscribe  for 
the  same  at  par,  it  was  held  that  a 
preferred  stockholder  was  not  entitled 
to  an  injunction  pendente  lite  to  re- 
strain such  action  unless  the  preferred 
stockholders  were  given  the  right  to 
subscribe  for  such  stock  on  the  same 
terms,  since  his  right  was  doubtful, 
and  if  it  existed  he  had  an  adequate 
remedy  by  an  action  for  damages. 
Eussell  V.  American  Gas  &  Electric 
Co.,  152  N.  T.  App.  Div.  136,  136  N. 
Y.   Supp.  602. 

In  Morganstern  v.  American  Malt- 
ing Co.,  —  N.  J.  Eq.  — ,  100  Atl.  166, 
it  was  held  that  individual  preferred 
stockholders  could  not  object  to  a  pro- 


posed reduction  on  the  ground  that  it 
would  result  in  their  receiving  less 
than  their  full  proportion  of  a  pro- 
posed new  issue  of  stock,  where  the 
corporation,  at  the  hearing,  offered  to 
turn  over  to  them  so  much  of  the  new 
issue  as  would  make  their  proportion- 
ate share  thereof  equal  to  their  pro- 
portionate share  of  the  old,  and  in 
addition  was  required  to  give  a  bond 
indemnifying  them  against  assess- 
ments on  the  new  stock. 

As  to  the  right  of  existing  stock- 
holders to  subscribe  for  new  stock 
generally,  see  §  3462  et  seq.,  supra. 

20  Page  v.  American  &  B.  Mfg.  Co., 
129  N.  Y.  App.  Div.  346,  113  N.  Y. 
Supp.  734;  In  re  Gatling  Gun,  43  Ch. 
Div.  628;  In  re  Quebrada  Eailway, 
Land  &  Copper  Co.,  40  Ch.  Div.  363; 
In  re  Barrow  Haematite  Steel  Co.,  39 
Ch.  Div.  582;  Baunatyne  v.  Direct 
Spanish, Tel.  Co.,  34  Ch.  Div.  287.  See 
also  Morganstern  v.  American  Malting 
Co.,  —  N.  J.  Eq.  — ,  100  Atl.  166;  Eob- 
erts  V.  Eoberts-Wicks  Co.,  184  N.  Y. 
257,  3  L.  E.  A.  (N.  S.)'  1034,  112  Am. 
St.  Eep.  607,  6  Ann.  Gas.  213,  77  N.  E. 
13,  rev'g  102  N.  Y.  App.  Div.  118,  92 
N.  Y.  Supp.  387. 


6038 


Ch.  56] 


Stock  and  Stockholdebs 


[§3640 


but  also  as  to  eapital,^^  and  that  in  such  case  the  common  stock  must 
be  first  resorted  to  even  to  the  point  of  extinction  before  the  pre- 
ferred stock  can  be  compelled  to  contribute.^*  But  there  is  authority 
to  the  contrary.^ 

§3640.  — Eight  to  shaxe  in  distributions  of  capital.  When  the 
assets  of  a  corporation  are  distributed  among  its  stockholders,  not  by 
way  of  dividend,  but  on  a, dissolution  and  winding  up,  the  holders  of 
preferred  stock  have  the  same,  and  no  greater,  right  to  share  in  the 
assets  as  the  holders  of  common  stock,''*  unless,  by  statute  or  by  their 


'As  to  the  reduction  of  stock  gener- 
ally, see  §  3470  et  seq.,  supra. 

21  In  re  Quebrada  Railway,  Land  & 
Copper  Co.,  40  Ch.  Div.  363;  In  re  Lon- 
don &  N.  Y.  Inv.  Corporation,  [1895] 
2  Ch.  Div.  860;  In  re  Agricultural 
Hotel  Co.,  [1891]  1  Ch.  Div.  396. 

22  This  is  true  when^  by  reason  of 
the  shrinkage  of  quick  assets  or  of 
working  capital,  it  becomes  necessary 
to  raise  new  capital  by  first  reducing 
and  then  increasing  the  outstanding 
capital.  Page  v.  Whittenton  Mfg.  Co., 
211  Mass.  424,  97  N.  B.  1006. 

23  Page  V.  American  &  B.  Mfg.  Co., 
129  N.  Y.  App.  Div.  346,  113  N.  Y. 
Supp.  734. 

24  United  States.  Guaranty  Trust 
Co.  V.  Galveston  City  E.  Co.,  107  Fed. 
311;  Toledo,  St.  L.  &  K.  0.  E.  Co.  v. 
Continental  Trust  Co.,  95  Fed.  497, 
531,  afif'g  86  Fed.  929;  Hamlin  v.  To- 
ledo, St.  L.  &  K.  C.  E.  Co.,  78  Fed. 
664,  36  L.  E.  A.  826,  rev'g  72  Fed.  92. 

Iowa.  Teller  v.  Wilcoxen,  110  Iowa 
565,  81  N.  W.  772. 

Kentucky.  Westerfield-Bonte  Co.  v. 
Burnett,  176  Ky.  188,  195  S.  W.  477; 
Forwood  v.  Eubank,  106  Ky.  291,  50 
S.  W.  255;  Sumrall  v.  Commercial 
Bldg.  Trust's  Assignee,  106  Ky.  260, 
44  L.  E.  A.  659,  90  Am.  St.  Eep.  223, 
50  S.  W.  69. 

IMassaohusettS.  Hale  v.  Cheshire  E. 
Co.,  161  Mass.  443,  37  N.  E.  307. 

IVIissouii.  Hohenshell  v.  Home  Sav- 
ings &  Loan  Ass  'n,  140  Mo.  566,  41  S. 
W.  948. 


New  Hampsliire.  Jones  v.  Concord 
&  M.  E.  E.,  67  N.  H.  234,  68  Am.  St. 
Eep.  650,  30  Atl.  614,  67  N.  H.  119, 
38  Atl.  120. 

New  Jersey.  Lloyd  v.  Pennsylva- 
nia Elec.  Vehicle  Co.,  75  N.  J.  Eq. 
263,  21  L.  E.  A.  (N.  S.)  228,  138  Am. 
St.  Eep.  557,  20  Ann.  Cas.  119,  72  Atl. 
16,  rev'g  73  N.  J.  Eq.  269,  67  Atl. 
834;  McGregor  v.  Home  Ins.  Co.,  33 
N.  J.  Eq.  181. 

New  York.  People  v.  New  York 
Building-Loan  Co.,  50  Misc.  23,  100 
N.  Y.  Supp.  459,  aff'd  119  App.  Div. 
830,  104  N.  Y.  Supp.  892,  189  N.  Y. 
547,  82  N.  E.  1131. 

Virginia.  Drewry,  Hughes  Co.  v. 
Throckmorton,  92  S.  E.  818;  Gordon's 
Ex'rs  V.  Eichmond,  F.  &  P.  E.  Co.,  78 
Va.  501. 

Wisconsin.  Leahy  v.  National 
Building  &  Loan  Ass'n,  100  Wis.  555, 
69  Am.  St.  Eep.  945,  76  N.  W.  625. 

England.  Birch  v.  Cropper,  14  App. 
Cas.  525. 

' '  After  liquidation  commences,  pre- 
ferred stockholders  and  common 
stockholders  are,  in  the  eyes  of  the 
law,  upon  the  same  plane,  both  being 
mere  stockholders  excepting  in  so  far 
as  their  participation  in  the  assets 
of  the  company  had  been  agreed  upon 
between  them."  Drewry,  Hughes  Co. 
V.  Throckmorton,  —  Va.  — ,  92  S.  E. 
818. 

It  was  held,  for  this  reason,  where 
the  property  of  a  corporation  was 
transferred  to  a  new  corporation,  on 
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agreement  with  the  corporation,  th«y  are  given  a  preference,  not  only 
in  the  payment  of  dividends,  but  also  in  the  distribution  of  capital, 
which  is  often  the  ease.*^ 


a  reorganization,  and  preferred  and 
common  stock  of  the  new  company 
was  taken  in  payment,  that  the  pre- 
ferred stockholders  of  the  old  com- 
pany had  no  greater  right  than  the 
common  stockholders  in  the  distribu- 
tion of  such  stock,  and  that  they  had 
no  greater  right  than  the  common 
stockholders,  therefore,  t6  preferred 
stock  in  the  new  company.  Simpson 
V.  Palace  Theatre,  69  L.  T.  (N.  S.)  70. 

In  Coltrane  v.  Blake,  113  Fed.  785, 
aff'g  110  Fed.- 272,  it  was  held  that 
thS  holders  of  full  paid  stock  in  a 
building  and  loan  association  were 
not  entitled  to  any  preference  over 
the  other  stockholders  on  the  insol- 
vency and  winding  up  of  the  company. 
And  there  was  a  similar  holding  in 
Alexander  v.  Southern  Home  Bldg.  & 
Loan  Ass'n,  110  Fed.  267. 

25  United  States.  Spencer  v.  Smith, 
201  Fed.  647,  rev'g  190  Fed.  105; 
Shafeer  v.  McCulloch,  192  Fed.  801; 
Kent  V.  Horisinger,  167  Fed.  619;  Wil- 
son V.  Parvin,  119  Fed.  652 ;  Guaranty 
Trust  Co.  V.  Galveston  City  E.  Co., 
107  Fed.  311;  Toledo,  St.  L.  &  K.  C. 
B.  Co.  V.  Continental  Trust  Co.,  95 
Fed.  497,  531,  aff'g  86  Fed.  929;  Ham- 
lin V.  Toledo,  St.  L.  &  K.  C.  E.  Co., 
78  Fed.  664,  36  L.  E.  A.  826,  rev'g 
72  Fed.  92. 

Indiana.  Jennings  v.  Dark,  175  Ind. 
332,  92  N.  E.  778;  Grover  v.  Cavanagh, 
40  Ind.  App.  340,  82  N.  E.  104. 

Kansas.  Hogsett  v.  .^tna  Building 
&  Loan  Ass'n,  78  Kan.  71,  96  Pac.  52. 

Kentucky.  Westerfield-Bonte  Co.  v. 
Burnett,  176  Ky.  188,  195  S.  W.  477; 
Sumrall  v.  Commercial  Bldg.  Trust's 
Assignee,  106  Ky.  260,  44  L.  E.  A.  659, 
90  Am.  St.  Eep.  223,  50  S.  W.  69. 

Maryland.  Heller  v.  National  Ma- 
rine Bank,  89  Md.  602,  45  L.  E.  A. 
438,  73  Am.  St.  Eep.  212,  43  Atl.  800. 


Massachusetts.  Page  v.  Whittenton 
Mfg.  Co.,  211  Mass.  424,  97  N.  E. 
1006;  Hale  v.  Cheshire  E.  Co.,  161 
Mass.  443,  37  N.  E.  307. 

Missouri.  Hohenshell  v.  Home  Sav- 
ings &  Loan  Ass'n,  140  Mo.  566,  41 
S.  W.  948. 

New  Hampsliire.  Jones  v.  Concord 
&  M.  E.  E.,  67  N.  H.  234,  68  Am.  St. 
Eep.  650,  30  Atl.  614,  67  N.  H.  119, 
38   Atl.  120. 

New  Jersey.  Mellon  v.  Mississippi 
Wire  Glass  Co.,  77  N.  J.  Eq.  498,  78 
Atl.  710;  McGregor  v.  Home  Ins.  Co. 
of  Newark,  33  N.  J.  Eq.  181. 

New  York.  _  In  re  Seneca  Oil  Co., 
153  App.  Div.  594,  138  n!  Y.  Supp.  78, 
aff'd  208  N.  Y.  545,  101  N.  E.  1121; 
People  V.  New  York  Building  Loan 
Co.,  50  Misc.  23,  100  N.  Y.  Supp.  459, 
aff'd  119  App.  Div.  830,  104  N.  Y. 
Supp.  892,  afE'd  189  N.  Y.  547,  82  N. 
E.  1131. 

North  Carolina.  See  Farrish-Staf- 
ford  Co.  V.  Charlotte  Cotton  Mills,  157 
N.  C.  188,  72  S.  E.  973. 

Ohio.  Miller  v.  Batterman,  47  Ohio 
St.  141,  24  N.  E.  496. 

Bhode  Island.  Emerson  v.  New 
York  &  N.  E.  E.  Co.,  14  E.  I.  555. 

Virginia.  Drewry,  Hughes  Co.  v. 
Throckmorton,  92  S.  B.  818;  Gordon's 
Ex'rs  V.  Bichmond,  F.  &  P.  E.  Co.,  78 
Va.  '501. 

In  the  absence  of  a  statutory  or 
charter  provision  to  the  contrary  they 
may  be  given  a  preference  in  respect 
of  both  capital  and  dividends.  Toledo, 
St.  L.  &  K.  C.  E.  Co.  V.  Continental 
Trust  Co.,  95  Fed.  497,  531,  aff'g  86 
Fed.  929;  Hamlin  v.  Toledo,  St.  L.  & 
K.  C.  E.  Co.,  78  Fed.  664,  36  L.  E.  A. 
826,  rev'g  72  Fed.  92. 

"Such  an  agreement  is  nothing 
more  than  a  contract  between  stock- 
holders  as  to  how  they  shall  divide 
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Since  the  holders  of  ordinary  preferred  stock  are  stockholders,  and 
not  creditors  of  the  eorporation,^'  they  are  not  entitled,  any  more  than 
the  holders  of  common  stock,  to  receive  any  portion  of  the  assets  of 
the  corporation,  on  its  insolvency  or  dissolution,  until  the  creditors 
of  the  corporation  are  fully  paid.^' 

As  we  have  seen,  however,  the  holders  of  preferred  stock,  so  called, 
may  be  given  a  prior  lien  by  or  under  express  statutory  provision.*' 
And  when  a  dividend  upon  preferred  stock  has  been  lawfully  declared 
out  of  profits,  but  not  paid,  the  holders  have  the  rights  of  creditors, 
as  distinguished  from  stockholders,  to  the  extent  of  such  dividend.** 

§3641.  Liabilities  of  preferred  stockholders.  In  the  absence  of 
express  provision  to  the  contrary,  the  holders  of  preferred  stock  in 
a  corporation  are  subject  to  the  same  liabilities  as  the  holders  of  the 
common  stock.  Thus  they  are  liable  on  the  same  principles  upon  their 
subscriptions  for  shares.  And  creditors,  if  the  corporation  becomes 
insolvent,  may  in  equity  compel  subscribers  to  pay  the  full  amount  of 
their  subscriptions,  irrespective  of  any  secret  agreements  with  the 
corporation.'"*    So,  where  a  statute  makes  the  stockholders  of  a  cor- 


the  corporate  property  and  profits, 
and,  if  not  prohibited,  is  clearly 
within  the  general  powers  of  such  cor- 
porators. It  is  difficult  to  see  how 
such  an  arrangement  is  of  the  slight- 
est consequence  to  the  public  or  to  the 
creditors  of  the  corporation.  It  does 
not  withdraw  the  property  from,  the 
demands  of  creditors,  and  provides 
only  for  the  division  among  those  who 
are  the  beneficial  owners  of  the  corpo- 
rate property,  after  the  payment  of 
corporate  obligations."  Toledo,  St. 
L.  &  K.  C.  K.  Co.  V.  Continental  Trust 
Co.,  95  Fed.  497,  531,  aff'g  86  Fed. 
929. 

The  rule  that  common  and  preferred 
stockholders  stand  on  the  same  foot- 
ing does  not  apply  to  a  consolidation 
on  different  terms  pursuant  to  statu- 
tory authority.  Hale  v.  Cheshire  R. 
Co.,  161  Mass.  443,  37  N.  E.  307. 

Where  the  statute  gives  preferred 
stockholders  a  preference  in  the  dis- 
tribution of  the  assets  on  the  winding 
up   of  the   corporation,   they   are   en- 


titled to  it  where  the  corporation  is 
being  wound  up  by  its  officers  and  not 
under  the  direction  of"  the  court.  Mc- 
Gregor V.  Home  Ins.  Co.  of  Newark, 
33  N.  J.  Eq.  181. 

A  delay  of  more  than  ten  years  on 
the  part  of  common  stockholders  in 
asserting  that  such  a  provision  was 
inserted  in  the  certificates  without  au- 
thority amounts  to  acquiescence  or 
ratification  and  precludes  them  from 
subsequently  objecting.  Toledo,  St. 
L.  &  K.  C.  R.  Co.  V.  Continental  Trust 
Co.,  95  Fed.  497,  531,  aff'g  86  Fed.  929. 

26  See  §  3628,  supra. 

87  See  §3634,  supra. 

28  See  §  3629,  supra. 

29 See   §  3757,,  infra. 

And  see  generally  §  3653,  infra. 

30  That  their  liability  is  the  same, 
see  Kirkpatrick  v.  American  Alkali 
Co.,  140  Fed.  186;  Campbell  v.  Ameri- 
can Alkali  Co.,  125  Fed.  207. 

As  to  the  liability  of  stockholders 
on  their  subscriptions  generally,  see 
Chap.  17,  supra. 


6041 


3641] 


PeivatI!  Cokpoeatioks 


[Ch.  56 


poration  individually  liable  to  creditors  beyond  the  par  value  of  their 
shares,  it  applies  to  the  holders  of  preferred  stock.^^  And  it  is  spe- 
cifically provided  by  statute  in  at  least  one  state  that  no  preference 
shall  be  granted  nor  shall  any  distinction  be  made  between  the  two 
classes  of  ■  stockholders  in  this  regard.^^ 

On  the  other  hand,  by  statute  in  some  states  preferred  stockholders 
are  expressly  exempted  from  such  liability.^^  But  it  has  been  held 
that  such  a  statute  does  not  exempt  them  from  liaJbility  for  calls 
or  assessments  for  unpaid  portions  of  their  subscriptions  whpn  the 
money  is  needed  for  the  payment  of  debts,**  or  from  a  statutory  liabil- 
ity to  refund  to  creditors  dividends  paid  to  them  out  of  capital.'* 
This  subject  will  be  more  fully  considered  in  subsequent  sections.'* 

§  3642.  Rights  of  common  stockholders  with  respect  to  preferred 
stock.  The  rights  and  remedies  of  common  stockholders  where  an 
issue  of  preferred  stock  is  unauthorized  have  been  shown  in  a  previous 
section.'''  When  the  issue  of  preferred  stock  is  valid  as  against  them, 
any  rights  which  they  would  ordinarily  have  as  stockholders  are  sub- 
ordinated to  the  rights  given  to  the  preferred  stockholders  by  their 
contract."  So  they  have  no  right  to  dividends  until  the  stipulated 
dividend  has  been  paid  on  the  preferred  stock."    They  may  be  given 


As  to  the  right  of  creditors  to  en- 
force such  liability,  see  subd.  xxxiii, 
infra. 

SlEailroad  Co.  v.  Smith,  48  Ohio 
St.  219,  31  N.  E.  743;  Burt  v.  Battle, 
31  Ohio  St.  116. 

As  to  the  statutory  liability  of 
stockholders  generally,  see  subd. 
XXXIV,  infra. 

32Cal.  Civ.  Code,  §290,  subd.  6. 
The  division  of  capital  stock  of  one 
million  dollars  into  fifty  thousand 
shares  of  common  stock  of  the  par 
value  of  one  dollar  and  forty-seven 
thousand  five  hundred  shares  of  pre- 
ferred stock  of  the  par  value  of 
tvirenty  dollars  violates  this  provision. 
Film  Producers  v.  Jordan,  171  Cal. 
664,  154  Pac.  605. 

33  Jennings  v.  Dark,  175  Ind.  332, 
92  N.  E.  778. 

The  Michigan  statute  provides  that 
preferred  stockholders  shall  not  be 
liable  for  corporate  debts,  except 
labor  debts.     American  Steel  &  Wire 


Co.  V.  Eddy,  130  Mich.  266,  S9  N.  W. 
952. 

The  New  Jersey  statute  provides 
that  in  no  event  shall  a  holder  of  pre- 
;ferred  stock  be  personally  liable  for 
the  debts  of  the  company.  Kirkpat- 
rick  V.  American  Alkali  Co.,  140  Fed. 
186. 

31  The  New  Jersey  statute  does  not 
exempt  preferred  stockholders  from 
personal  liability  in  a  suit  by  a  cor- 
poration or  its  receiver  for  unpaid 
capital  due  to  the  corporation.  Kirk- 
patrick  v.  American  Alkali  Co.,  140 
Fed.  186. 

36  American  Steel  &  Wire  Co.  v. 
Eddy,  130  Mich.  266,  89  N.  W.  952. 

As  to  the  liability  of  stockholders 
generally  to  refund  under  such  cir- 
cumstances, see   §  3733  et  seq.,  infra. 

36  See  subd.  xxxiv,  infra. 

37  See   §  3626,  supra. 

38  See  §  3632,  supra. 

39  See  §3751,  infra. 
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the  right  to  vote  at  corporate  meetings,  to  the  exclusion  of  the  pre- 
ferred stockholders,  or,  on  the  other  hand,  they  may  be  deprived 
of  the  right  to  vote.*" 

Holders  of  common  stock  cannot  prevent  contracts  or  leases,  etc., 
by  the  corporation,  which  are  within  the  powers  conferred  upon  it, 
expressly  or  impliedly,  by  its  charter,  although  the  result  of  such  con- 
tracts, leases,  etc.,  may  be  to  leave  nothing  for  them  after  the  pay- 
ment of  the  dividends  on  the  preferred  stock.*^  But  they  can  object 
to  and  prevent  any  arrangement  or  transaction  entered  into  or  threat- 
ened by  the  company  for  the  purpose  of  putting  the  preferred  stock- 
holders on  a  more  favorable  footing  than  is  secured  to  them  by  their 
contract.*^  Under  some  statutes  their  consent  is  necessary  to  the 
issuance  of  preferred  stock.*^ 

Holders  of  common  stock  issued  gratuitously  to  holders  of  preferred 
stock  have  no  right  of  recovery  inter  se  by  reason  of  the  fact  that  the 
proportions  of  the  holdings  of  the  common  stock  thus  donated  are 
unequal  in  amount.  They  are  in  pari  delicto,  and  unless  the  existence 
of  some  special  facts  or  circumstances  tantamount  to  fraud  be  shown, 
there  can  be  no  recovery  by  those  whose  ownership  of  such  stock  is 
proportionately  less  against  their  fellow  stockholders  whose  owner- 
ship is  proportionately  greater.** 

§3643.  Exchangfe  of  preferred  stock  for  common  stock,  or  com- 
mon stock  for  preferred.  When  a  corporation  is  authorized  to  issue 
preferred  stock,  and  there  is  no  charter  or  statutory  provision  in  the 
way,  it  may  lawfully  exchange  preferred  stock  for  common  stock, 
provided  all  the  stockholders  are  given  the  same  right  and  opportunity 
to  make  the  exchange.*^  When  the  corporation  offers  to  make  such 
an  exchange,  stockholders  must  exercise  the  option,  and  notify  the 
corporation  within  the  time,  if  any,  specified  in  the  offer,  or  within 
a  reasonable  time,  if  no  time  is  specified.*® 

The  holders  of  preferred  stock  may  be  given  the  option  to  convert 
it  into  common  stock.*'    And  the  corporation  may  also  be  given  the 

40  See  §  3638,  supra.  45  Holland  v.   Cheshire   E.   Co.,  151 

41  Town  of  Middletown  v.  Boston  &  Mass.  231,  24  N.  E.  206 ;  Pearson  v. 
N.  Y.  Air  Line  R.  Co.,  53  Conn.  351,  I/ondon  &  C.  By.  Co.,  14  Sim.  541. 
5  Atl.  706;  In  re  Buenos  Ayres  Water  See  also  Hamlin  v.  Toledo,  St.  L.  &  K. 
Supply  &  Drainage  Co.,  66  L.  T.  (N.  C.  E.  Co.,  78  Fed.  664,  36  L.  B.  A. 
S.)  408.  826,  rev'g  72  Fed.  92. 

42  Phillips  V.  Eastern  B.  Co.,  138  46  Holland  v.  Cheshire  B.  Co.,  151 
Mass.  122.  Ma^s.  231,  24  N.  E.  206;  Pearson  v. 

43  See  §  3^21  et  seq.,  supra.  London  &  C.  By.  Co.,  14  Sim.  541. 

44  Hoffard  v.  Williams  Shoe  Co.,  —  47  See  Totten  &  Co.  v.  Tison,  54 
Ohio  St.  — ,  117  N.  E.  17.  Ga.  139. 
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right  to  convert  its  preferred  stock  into  common  stock.*'  If  it  has 
the  right  to  do  so,  and  also  the  right  to  retire  its  preferred  stock  and 
to  issue  certificates  of  indebtedness  convertible  into  stock,  it  may 
effect  the  conversion  of  its  preferred  stock  into  common  stock  by 
providing  for  the  retirement  of  the  preferred,  issuing  certificates  of 
indebtedness  for  the  purpose  of  obtaining  funds  with  which  to  make 
such  retirement,  providing  for  the  issuance  of  new  common  stock, 
and  making  such  certificates  of  indebtedness  immediately  convertible 
into  common  stock,  and  giving  the  common  stockholders  the  right  to 
subscribe  to  the  hew  common  stock.*'  Under  such  circumstances  the 
various  steps  taken  will  not  be  regarded  as  isolated  acts,  but  rather  as 
steps  to  one  ultimate  act,  that  is  to  the  conversion  of  the  preferred 
stock  into  common,  and  hence  the  retirement  of  the  preferred  stock 
will  not  be  deemed  to  have  reduced  the  capital  of  the  company  nor 
the  issuance  of  the  new  common  stock  to  have  increased  it.^"  A  com- 
mon stockholder  cannot  object  that  the  holders  of  preferred  stock 
are  not  given,  a  right  to  subscribe  to  such  new  common  stoek.*^  And 
where  the  preferred  stockholders  acquire  their  stock  under  a  contract 
giving  the  company  a  right  to  retire  it,  they  cease  to  be  stockholders 
on  such  retirement,  and  hence  have  no  right  to  such  new  common 
stock  in  the  absence  of  a  provision  in  their  contract  to  the  contrary.*^ 

§  3644.  Redemption  and  retirement — ^Bight  of  corporation  to  re- 
deem or  retire.  Corporations  are  frequently  given  the  right  to  retire 
or  redeem  preferred  stock  either  by  statute  *'  or  by  provisions  to  that 

48  Weidenf eld  v.  Northern  Pae.  E.  51  Weidenf eld  v.  Northern  Pae.  E. 
Co.,  129  Fed.  305;  Hackett  v.  North-      Co.,  12^  Fed.  305. 

orn  Pao.  E.  Co.,  36  N.  Y.  Misc.  583,  73  62  Weidenf  eld  v.  Northern  Pae.  E. 
N.  Y.  Supp.  1087.  Co.,  129  Fed.  305;  Haekett  v.  North- 
In  Lazear  v.  American  Steel  Foun-  em  Pae.  E.  Co.,  36  N.  Y.  Misc.  583, 
dries,  86  N.  J.  Eq.  21,  98  Atl.  642,  it  73  N.  Y.  Supp.  1087. 
was  held  that  a  corporation  had  a  53  Burns '  lud.  Ann.  St.  1914,  §  5096. 
right,  as  part  of  a  plan"  to  reduce  its  See  Kidd  v.  Puritana  Cereal  Food  Co., 
stock,  to  provide  for  the  retirement  of  145  Mo.  App.  502,  122  S.  W.  784, 
all  of  its  preferred  stock  and  for  the  quoting  the  statute. 
issuance  of  common  stock  in  part  pay-  P.  L.  1896,  p.  385,  §  27  (Comp.  St. 
mapt  therefor.  1910,  p.  1612,  §  27)  authorizes  the  re- 

49  Weidenf  eld  v.  Northern  Pae.  E.  tirement  of  stock  by  a  vote  of  two- 
Co.,  129  Fed.  305;  Haekett  v.  North-  thirds  in  interest  of  each  class  of 
ern  Pae  E.  Co.,  36  N.  Y.  Misc.  583,  73  stockholders  (1)  by  retiring  or  re- 
N.  Y.  Supp.  1QS7.  dueing  any  class  of  stock;  (2)  by  lot; 

SOWeidenfeld  v.   Northern  Pae.   E.  (3)    by   surrender  of   shares  and   the 

Co.,  129  Fed.  305;  Hackett  v.  North-  issue  of  a  less  number  of  shares  pro 

ern  Pae.  E.  Co.,  36  N.  Y.  Misc.  583,  73  rata;  (4)  by  the  purchase,  at  not  above 

N.  Y.  Supp.  1087.  -  par,  of  certain  shares  for  retirement; 
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effect  in  the  articles  of  incorporation,  or  the  stock  certificates,  or  the 


(5)  by  retirement  of  shares  owned  by 
the  corporation;  or  (6)  by  reducing 
the  par  value  of  the  shares.  The  first 
and  second  of  the  above  methods  are 
compulsory  on  the  shareholder.  Berger 
V.  United  States  Steel  Corporation,  63 
N.  J.  Eq.  809,  53  Atl.  68,  rev'g  63  N. 
J.  Eq.  506,  53  Atl.  14;  Allen  v.  Fran- 
cisco Sugar  Co.,  193  Fed.  825.  See  also 
Lazear  y.  American  Steel  Foundries, 
86  N.  J.  Eq.  252,  100  Atl.  1030,  98  Atl. 
642. 

In  Lazear  v.  American  Steel  Foun- 
dries, 86  N.  J.  Eq.  252,  100  Atl.  1030, 
98  Atl.  642,  it  was  held  that  by  a  de- 
lay of  three  years  a  preferred  stock- 
holder had  lost  his  right  to  object  that 
the  method  adopted  for  retirement 
was  not  compulsory  on  him. 

Under  the  power  conferred  by  §§27 
and  29  of  the  Act  of  1896  any  class  of 
the  stock  of  companies  organized  un- 
der such  act  may  be  retired  in  toto. 
Lazear  v.  American  Steel  Foundries, 
86  N.  J.  Eq.  252,  100  Atl.  1030,  98  Atl. 
642. 

Since  the  act  provides  that  its  pro- 
visions shall  be  a  part  of  the  charter 
of  every  corporation  organized  under 
it,  a  preferred  stockholder  of  such  a 
corporation  has  no  right  to  retain  his 
shares  in  opposition  to  any  lawful 
method  thereby  provided  for  retiring 
them.  Lazear  v.  American  Steel  Foun- 
dries, 86  N.  J.  Eq.  252,  100  Atl.  1030, 
98  Atl.  642;  Berger  v.  United  States 
Steel  Corporation,  63  N.  J.  Eq.  809, 
53  Atl.  68,  rev'g  63  N.  J.  Eq.  506,  5*3 
Atl.  14. 

As  a  part  of  a  plan  for  reducing  its 
stock,  a  corporation  may  provide  for 
the  retirement  of  its  preferred  stock 
in  toto,  to  be  paid  for  partly  in  cash, 
partly  in  debentures  and  partly  in 
common  stock.  Lazear  v.  American 
Steel  Foundries,  86  N.  J.  Eq.  252,  100 
Atl.  1030,  98  Atl.  642.  See  also  Amer- 
ican Steel  Foundries  v.  Lazear,  204 
Fed.  204. 


Under  the  fourth  method  a  corpora- 
tion Tias  authority  to  retire  shares  of 
preferred  stock  purchased  with  bonds 
or  the  proceeds  of  bonds  issued  for 
that  purpose.  United  States  Steel 
Corporation  v.  Hodge,  64  N.  J.  Eq. 
607,  60  L.  K.  A.  742,  54  Atl.  1,  rev'g 
64  N.  J.  Eq.  90,  53  Atl.  601;  Raymond 
v.  United  States  Steel  Corporation, 
63  N.  J.  Eq.  830,  53  Atl.  1125;  Berger 
V.  United  States  Steel  Corporation,  63 
N.  J.  Eq.  80^,  53  Atl.  68,  rev'g  63  N. 
J.  Eq.  506,  63  Atl.  14;  C.  H.  Venner 
Co.  V.  United  States  Steel  Corpora- 
tion, 116  Fed.  1012. 

And  it  also  has  the  right  to  retire 
shares  of  its  common  stock  purchased 
in  the  same  manner.  Allen  v.  Fran- 
cisco Sugar  Co.,  193  Fed.  825. 

Under  this  method  of  retirement  it 
is  optional  with  the  shareholder  to 
sell  his  stock  to  the  corporation  or  to 
retain  it.  The  offer  to  purchase  pro 
rata  must  be  made  to  all  of  the  stock- 
holders, but  if  the  like  option  is  given 
to  all,  it  is  not  necessary  that  shares 
in  fact  be  purchased  pro  rata  from 
each.  Berger  v.  United  States  Steel 
Corporation,  63  N.  J.  Eq.  809,  53  Atl. 
68,  rev'g  63  N.'  J.  Eq.  506,  53  Atl.  14. 

Such  a  purchase  and  retirement  of 
preferred  stock  does  not  deprive  a 
stockholder  who  dpes.  not  elect  to  sell 
of  any  vested  right.  Berger  v.  United 
States  Steel  Corporation,  63  N.  J.  Eq. 
809,  53  Atl.  68,  rev'g  63  N.  J.  Eq.  506, 
53  Atl.  14. 

A  holder  of  common  stock  cannot 
question  the  legality  of  the  retirement 
of  preferred  stock  by  this  method. 
Eaymond  v.  United  States  Steel  Cor- 
poration, 63  N.  J.  Eq.  830,  53  Atl.  1125. 

•P.  L.  1902,  p.  217,  2  Comp.  St.  1910, 
p.  1616,  §  29a,  authorizing  corporations 
to  retire  preferred  stock  out  of  bonds 
or  the  proceeds  of  bonds  is  not  special 
legislation,  but  applies  alike  to  all  cor- 
porations, and  is  general  in  its  opera- 
tion, requiring  the  existence  of  condi- 
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contract  under  which  the  stock  is  issued.**    And  it  has  been  held  that 
when  a  corporation  is  authorized  to  issue  preferred  stock  it  may  attach 
a  provision  for  its  redemption.** 
Valid  provisions  for  redemption  are  binding  upon  the  holders  of 


tions  which  all  corporations  have  equal 
opportunity  under  the  law  to  conform 
to,  and  to  which  all  may  attain. 
Berger  v.  United  8tates  Steel  Corpora- 
tion, 63  N.  J.  Bq.  809,  53  Atl.  68,  rev  'g 
63  N.  J.  Bq.  506,  53  Atl.  14. 

It  is  a  restraining  and  not  an  en- 
larging act,  and  its  provisions  must  be 
observea  to  render  the  retirement  by 
purchase  out  of  bonds  or  the  proceeds 
of  bonds  legal.  Berger  v.  United 
States  Steel  Corporation,  63  N.  J.  Eq. 
809,  53  Atl.  68,  rev'g  63  N.  J.  Bq.  506, 
53  Atl.  14;  United  States  Steel  Cor- 
poration V.  Hodge,  64  N.  J.  Eq.  807, 
60  L.  R.  A.  742,  54  Atl.  1,  rev'g  64 
N.  J.  Bq.  90,  53  Atl.  601;  Alabama 
Consol.  Coal  &  Iron  Co.  v.  Baltimore 
Trust  Co.,  197  Fed.  347;  Allen  v.  Fran- 
cisco Sugar  Co.,  193  Fed.  825. 

It  changes  the  mere  form  of  accom- 
plishing that  which  the  Act  of  1896 
permits  to  be  done,  and  affects  no 
vested  right  of  a  stockholder ,  in  a 
corporation  organized  under  that  act, 
in  view  of  the  reserved  power  of  the 
legislature  to-  amend  it.  Berger  v. 
United  States  Steel  Corporation,  63  N. 
J.  Eq.  809,  53  Atl.  68,  rev'g  63  N.  J. 
Eq.  506,  53  Atl.  14. 

In  view  of  the  reserved  power  of 
amendment  and  the  fact  that  a  corpo- 
ration had  authority  under  the  Act  of 
1896  to  issue  bonds  for  the  purpose 
of  retiring  preferred  stock,  it  does 
not  impair  the  contract  rights  Of  pre- 
ferred stockholders.  C.  H.  Venner  Co. 
v.~  United  States  Steel  Corporation, 
116  Fed.  1012. 

By  its  terms  it  applies  exclusively 
to  preferred  stock  and  does  not  repeal 
the  provisions  of  the  Act  of  1896  in 
so  far  as  it  concerns  the  retirement 
of  common  stock.  Allen  v.  Francisco 
Sugar  Co.,   193  Fed.  825. 


See  further  as  to  the  Act  of  1902, 
§  3648,  infra. 

The  Ohio  statute  provides  that  a 
railroad  corporation  which  issues  pre- 
ferred stock  shall  reserve  the  privilege 
of  redeeming  and  canceling  the  same 
at  par,  at  any  time  after  three  years 
from  the  date  of  its  issue.  Manning- 
ton  v.  Hocking  Valley  By.  Co.,  183 
Fed.  133. 

The  Act  of  April  28,  1873,  P.  L.  79, 
authorizes  the  corporation  to  provide 
for  the  redemption  of  preferred  stock. 
Warren  v.  Queen  &  Co.,  240  Pa.  154, 
87  Atl.  595. 

54  United  States.  Weidenfeld  v. 
Northern  Pac.  E.  Co.,  129  Fed.  305. 

Georgia.  Savannah  Heal  Estate, 
Loan  &  Building  Co.  v.  Silverberg,  108 
Ga.  281,  33  S.  E.  908;  Coggeshall  v. 
Georgia  Land  &  Investment  Co.,  It 
Ga.  App.  637,  82  S.  B.  156. 

Iowa.  See  Pendleton  v.  Harris-Em- 
ery Co.,  124  Iowa  361,  100  N.  W.  117. 

Kansas.  Abrahams  v.  Medlicott,  86 
Kan.  106,  38  L.  E.  A.  (N.  S.)  137,  119 
Pac.  375. 

Kentucky.  Westerfield-Bonte  Co.  v. 
Burnett,  176  Ky.  188,  195  £.  W.  477; 
Eider  v.  John  G.  Delker  &  Sons  Co., 
145  Ky.  634,  39  L.  E.  A.  (N.  S.)  1007, 
140  S.  W.  1011. 

New  York.  Hackett  v.  Northern 
Pac.  E.  Co.,  36  Misc.  583,  73  N.  Y. 
Supp.  1087. 

Pennsylvania.  Warren  v.  Queen 
&  Co.,  240  Pa.  154,  87  Atl.  595. 

B6  Coggeshall  v.  Georgia  Land  &  In- 
vestment Co.,  14  Ga.  App.  637,  82  S. 
B.  156;  Abrahams  v.  Medlicott,  86 
Kan.  106,  38  L.  E.  A.  (N.  S.)  137,  119 
Pac.  375;  Hackett  v.  Northern  Pac. 
E.  Co.,  36  N.  Y.  Misc.  583,  73  N.  Y. 
Supp.  1087. 
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the  stock.^^    Nor  can  creditors  complain  Where  such  provisions  ap 
pear  in  the  articles  of  incorporation,  since  the  recitals  therein  are 
notice  to  them  of  the  reserved  right  to  redeem,*''  and  creditors  whose 
claims  accrue  after  the  redemption  will  be  held  to  have  given  credit 
upon  the  amount  of  the  stock  then  outstanding.** 

The  right,  when  it  exists,  can  only  be  exercised  in  conformity  with 
the  terms  of  the  contract,*'  and  in  the  manner,  if  any,  prescribed  by 
the  statute.*"  But  where  retirement  is  specifically  authorized  by  the 
statute,  statutory  requirements  as  to  the  manner  in  which  stock  may 
be  reduced  do  not  apply.*^  All  arrears  of  dividends  must  be  paid 
when  the  contract  so  provides.®^  And  it  has  been  held  that  where 
the  preferred  dividends  are  required  to  be  paid  in  cash,  the  corpora- 
tion cannot  deduct  from  or  set  off  against  the  arrears  a  stock  divi- 
dend declared  and  paid  to  the  preferred  and  common  stockholders 
alike  during  the  period  of  default.®' 

The  retirement  or  redemption  is  not  an  organic  or  fundamental 
change  in  the  composition  or  business  of  the  corporation,  when  unani- 
mously agreed  upon  by  the  stockholders  and  authorized  by  the  statute, 
but  is  rather  a  part  of  the  corporate  business  which  devolves  upon 
the  board  of  directors.**    Even  if  the  assent  of  the  stockholders  is 


B6  Preferred  stockholders  are  bound 
by  the  provisions  as  to  retirement  m 
the  contract  under  which  the  stock  is 
issued  and  which  are  embodied  in  riie 
stock  certificates.  Weidenfeld  v. 
Northern  Pae.  E.  Co.,  129  Fed.  305. 

A  provision  in  the  statute  under 
which  the  corporation  was  formed  ex- 
pressly giving  it  power  to  retire 
shares  by  purchase  must  be  read  into 
the  certificate  of  incorporation  under 
and  by  virtue  of  which  the  stockhold- 
ers hold  their  stock.  Berg'er  v.  Unitea 
States  Steel  Corporation,  63  N.  J.  Eq. 
809,  53  Atl.  68,  rev'g  63  N.  J.  Eq.  506, 
53  Atl.  14. 

A  vali^  provision  for  redemption 
inserted  in  the  articles  of  incorpora- 
tion and  the  stock  certificates  pursuant 
to  a  requirement  of  the  statute  be- 
comes a  part  of  the  contract  between 
the  corporation  and  its  stockholders, 
and  each  preferred  stockholder  by  his 
purchase  and  acceptance  of  his  stock, 
assents  to  such  provision  and  becomes 


bound  by  it.     Mannington  v.  Hocking 
Valley  Ey.  Co.,  183  Fed.  133. 

S7  Mannington  v.  Hocking  Valley 
Ey.  Co.,  183  Fed.  133. 

68  Mannington  v.  Hocking  Valley 
Ey.  Co.,  183  Fed.  133. . 

69  Sterling  v.  H.  F.  Watson  Co.,  241 
Pa.  105,  88  Atl.  297. 

60  United  States  Steel  Corporation 
V.  Hodge,  64  N.  J.  Eq.  807,  60  L.  E. 
A.  742,  54  Atl.  1,  rev'g  64  N.  j".  Eq. 
90,  53  Atl.  601;  Berger  v.  United  States 
Steel  'Corporation,  63  N.  J.  Eq.  809, 
53  Atl.  68,  rev'g  63  N.  J.  Eq.  506,  53 
Atl.  14. 

81  Mannington  v.  Hocking  Valley 
Ey.  Co.,  183  Fed.  133. 

63  Sterling  v.  H.  F.  Watson  Co.,  241 
Pa.  105,  88  Atl.  297. 

63  Sterling  v.  H.  F.  Watson  Co.,  241 
Pa.  105,  88  Atl.  297. 

64  Mannington  v.  Hocking  Valley 
Ey.  Co.,  183  Fed.  133;  Hackett  v. 
Northern  Pae.  E.  Co.,  36  N.  Y.  Misc. 
583,  73  N.  T.  Supp.  1087'. 
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necessary,  it  may  be  given  at  any  time  and  in  any  manner  which  will 
show  that  they  approve  of  the  exercise  of  the  option.^* 

"The  manner  in  which  a  duly  authorized  plan"  for  retiring  the 
stock  "is  to  be  carried  through  is  part  of  the  business  of  the  corpora- 
tion, and  in  the  absence  of  fraud  or  bad  faith,  is  not  the  subject  of 
judicial  control  to  any  greater  extent  than  other  business  of  the  cor- 
poration. The  court  cannot  substitute  its  judgment  for  that  of  the 
directors  and  majority  stockholders  and  say  that  a  less  expensive 
plan  could  be  successfully  adopted. ' '  *^  Nor  can  the  preferred  stock- 
holders question  the  manner  in  which  the  corporation  proposes  to 
raise  the  money  with  which  to  effect  the  retirement  so  long  as  they 
are  assured  of  the  par  value  of  their  stock.®'' 

§  3645.  —  Right  of  stockholders  to  compel  redemption.    A  right  to 

require  the  corporation  to  redeem  their  stock  is  sometimes  given  to  the 
preferred  stockholders  by  the  terms  of  their  contract.®*  Provisions  of 
this  character  are  valid. and  enforceable  as  between  the  stockholders 
and  the  corporation.®*    It  is  generally  held  that  they  do  not  make  the 


96  Hackett  v.  Northern  Pac.  E.  Co., 
36  N.  Y.  Misc.  583,  73  N.  Y.  Supp. 
1087. 

66  United  States  Steel  Corporation 
V.  Hodge,  64  N.  J.  Bq.  807,  60  L.  E. 
A.  742,  54  Atl.  1,  rev'g  64  N.  J.  Eq. 
SO,  53  Atl.  601;  Berger  v.  United 
States  Steel  Corporation,  63  N.  .1.  Eq. 
r09,  53  Atl.  68,  rev'g  63  N.  J.  Eq.  506, 
53  Atl.  14. 

67  Hackett  v.  Northern  Pac.  E.  Co., 
36  N.  Y.  Misc.  583,  73  N.  Y.  Supp. 
1087.  _ 

68  Westerfield-Bonte  Co.  v.  Burnett, 
176  Ky.  188,  195  S.  W.  477;  Eider  v. 
John  a.  Delker  &  Sons  Co.,  145  Ky. 
634,  39  L..E.  A.  (N.  S.)  1007,  140  S. 
W.  1011;  Booth  V.  Union  Fibre  Co., 
— Minn.  — ,  162  N.  W.  677;  Warren  v. 
Queen  &  Co.,  240  Pa.  154,  87  Atl.  595. 
See  also  Davis  v.  Second  Universalist 
Meetinghouse,  49  Mass.  321;  Kidd  v. 
Puritana  Cereal  Pood  Co.,  145  Mo. 
App.  502,  122  S.  W.  784. 

69  Westerfield-Bonte  Co.  v.  Burnett, 
176  Ky.  188,  195  S.  W.  477;  Eider  v. 
John  G.  Delker  &  Sons  Co.,  145  Ky. 
634,  39  L.  E.  A.   (N.  S.)  1007,  140  S. 


W,  1011;  Booth  V.  Union  Fibre  Co., 
—  Minn.  — ,  162  N.  W.  677.  See  also 
Davis  V.  Second  Universalist  Meeting- 
house, 49  Mass.  321. 

The  corporation  may  be  compelled 
to  redeem  the  stock  at  the  time  and 
under  the  conditions  named  in  the 
contract.  Warren  v.  Queen  &  Co.,  240 
Pa.  154,  87  Atl.  595. 

Such  a,  provision  in  the  articles  of 
incorporation  is  valid  and  not  contrary 
to  public  policy,  where  the  statute 
provides  that  the  corporation  may 
divide  its  stock  into  classes,  and  may 
give  to  each  class  such  priority  of 
right  in  the  redemption  of  shares  as 
may  be  prescribed  in  the  rules  and 
regulations  prescribed  by  the  share- 
holders. Westerfield-Bonte  Co.  v.  Bur- 
nett, 176  Ky.  188,  195  S.  W.  477. 

A  provision  in  a  certificate  of  in- 
corporation of  a  grocery  company, 
which  succeeded  to  the  business  of  a 
partnership,  whereby  creditors  of  the 
latter,  who  took  preferred  stock  in 
payment  of  their  claims,  were  to  be 
permitted  to  trade  out  the  amount  of 
their  stock  to  a  specified  amount  each 
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stockholder  a  creditor,  although  there  is  authority  to  the  effect  that 
they  may  indicate  that  he  is  one.'*  As  a  rule,  the  stockholder's  right 
to  compel  a  redemption  is  subordinate  to  the  rights  of  creditors.''^  And 
statutes  authorizing  redemption  sometimes  specifically  provide  that  the 
right  shall  exist  only  when  no  injustice  shall  thereby  be  done  to  the 
existing  rights  of  other  stockholders  or  creditors.'"'  But  it  has  been 
held  that  a  provision  in  a  certificate  of  incorporation  permitting  hold- 
ers of  preferred  stock  to  trade  out  the  amount  of  the  same  in  purchas- 
ing commodities  from  the  corporation  and  requiring  it,  on  request  of 
the  holder  of  such  stock,  to  call  it  in  at  par  to  the  amount  to  which 
the  holder  should  be  indebted  to  it  at  the  time  of  any  annual  meet- 
year  in  buying  groceries,  it  being  pro- 
vided that  the  stock- should  be  called 
in  at  its  par  value  to  the  extent  of 
the  stockholder's  indebtedness  at  the 


time  of  any  annual  meeting  and  that 
the  stockholder  should  thereby  be  re- 
leased and  discharged  from  such  in- 
debtedness, was  held  to  be  valid  in 
Butler  v.  Beach,  82  Conn.  417,  74  Atl. 
748. 

Where  the  statute  provides  only  that 
preferred  stock  may  be  made  subject 
to  redemption  at  par  at  a  fixed  time 
to  be  expressed  in  the  certificate 
thereof,  and  stock  is  issued  which  is 
redeemable  at  par  on  three  months' 
notice  on  a  vote  of  a  majority  of  the 
common  stock,  mandamus  will  not  lie 
to  compel  a  redemption  in  accordance 
with  such  a  vote,  even  though  all  per- 
sons interested  acquiesced  in  the, issu- 
ance of  the  stock  in  that  form,  and 
its  issuance  may  have  had  the  effect 
of  a  contract.  Smith  v.  Ferracute 
Mach.  Co.,  68  N.  J.  L.  237,  53  Atl.  231. 

70  See  §  3631,  supra. 

71  Westerfield-Bonte  Oo.  v.  Burnett, 
176  Ky.  188,  195  S.  W.  477;  Rider  v. 
John  G.  Delker  &  Sons  Co.,  145  Ky. 
634,  39  L.  R.  A.  (N.  S.)  1007,  140  B. 
W.  1011;  Warren  v.  Queen  &  Co.,  240 
Pa.  154,  87  Atl.  595 ;  Culver  v.  Reno 
Real  Estate  Co.,  91  Pa.  St.  367. 

It  is  not  lawful  for  a  corporation, 
as  against  its  creditors,  to  secure  the 
retirement  of  preferred  stock  by  an 
appropriation  of  the  assets  of  the  com- 
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pany  otherwise  available  to  creditors. 
Ellsworth  V.  Lyons,  181  Fed.  55. 

The  rights  of  the  preferred  stockr 
holders  in  this  regard  are  subordinate 
to  the  rights  of  the  corporate  creditors, 
and  no  part  of  the  capital  or  assets 
of  the  corporation  can  lawfully  be  used 
to  redeem  the  stock  until  the  corporate 
debts  have  been  paid  or  provided  for. 
Westerfield-Bonte  Co.  v.  Burnett,  176 
Ky.  188,  195  S.  W.  477. 

A  provision  for  redemption  which 
permits  payment  of  the  preferred 
stockholders  in  preference  to  creditors 
is  contrary  to  public  policy  and  void. 
Spencer  v.  Smith,  201  Fed.  647,  rev'g 
190  Fed.  105.  ^. 

While  the  preferred  stockholder  is 
not  a  creditor  in  his  relations  to  the 
creditors  of  the  corporation,  and  can- 
not as  against  them  enforce  any  right 
he  may  have  against  the  corporation, 
he  may  be  treated  as  a  creditor  as 
against  the  corporation  where  he  has 
a  .demand  against  it  which  can  only 
be  enforced  as  a  debt.  Weaterfield- 
Bonte  Co.  v.  Burnett,  176  Ky.  188,  190 
S.  W.  477. 

See  also  §  3634,  supra. 

72  Under  such  a  statute  a  preferred 
stockholder  cannot  demand  a  redemp- 
tion of  his  stock  in  preference  to  the 
claims  of  creditors,  or  where  their 
rights  would  thereby  be  impaired. 
Warren  v.  Queen  &  Co.,  240  Pa.  154, 
87  Atl.  595. 
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ing  for  goods  so  purchased  is  valid  as  against  subsequent  creditors  and 
a  receiver  appointed  on  the  company  becoming  insolvent  after  the  ac- 
crual of  such  an  indebtedness  on  the  part  of  a  stockholder  to  the  cor- 
poration, and  that  such  indebtedness  was  discharged  by  a  tender  of 
stock  to  the  amount  thereof  and  its  acceptance  at  an  annual  meeting 
of  the  corporation  held  after  the  appointment  of  the  receiver,  and  that 
it  could  not  be  subsequently  collected  by  the  receiver.'" 

Whether  the  corporation  is  only  obligated  to  I'edeem  when  there 
are  net  earnings  or  surplus  available  for  that  purpose,  or  whether 
it  is  obliged  to  appropriate  a  portion  of  its  capital  or  assets  to  redeem 
the  stock  when  there  is  no  such  surplus  depends  upon  the  terms  of 
the  contract.'*  A  contract  binding  the  corporation  to  appropriate  a 
portion  of  its  capital  for  redemption  purposes  is  valid  and  enforceable, 
provided  its  enfoi-cement  will  not  affect  the  collection  of  the  claims  of 
corporate  creditors,''^  even  though  it  will  result  in  the  winding  up  and 
dissolution  of  the  corporation.'''^    So  such  an  agreement  may  be  en- 


T3  Butler  V.  Beach,  82  Conn.  417,  74 
Atl.  748.  In  this  case  it  was  further 
held  that  if  the  dissolution  of  the 
ctDrporatiou  by  a  decree  of  court  after 
the  indebtedness  had  been  contracted 
rendered  it  impossible  to  redeem  the 
stock  in  the  manner  contemplated,  the 
same  object  could  be  attained  by  di- 
recting the  receiver  to  refrain  from 
attempting  to  collect  the  debt  which 
had  been  equitably  discharged  by  a 
•tender  of  the  necessary  amount  of 
stock. 

74  In  Westerfield-Bonte  Co.  v.  Bur- 
nett, 176  Ky.  188,  195  S.  W.  477,  it 
was  held  that,  where  the  articles  of 
incorporation  provided  for  the  pay- 
ment of  cumulative  preferred  divi- 
dends out  of  profits,  and  gave  the 
holders  of  preferred  stock  a  preference 
in  the  distribution  of  assets  on  the 
dissolution  of  the  corporation,  and 
unequivocally  required  the  corporation 
to  redeem  the  preferred  stock  on  de- 
mand without  providing  from  what 
source  the  funds  for  redemption  were 
to  be  obtained,  it  was  not  limited  to 
the  use  of  surplus  or  net  profits  iu 
redeeming  stock  but  could  be  com- 
pelled to  appropriate  a  portion  of  its 


capital  to  that  purpose,  where  the 
rights  of  creditors  would  not  be  im- 
paired thereby. 

Where  the  contract  under  which  pre- 
ferred stock  was  issued  by  a  real  es- 
tate company  provided  that  the  com- 
pany should  at  all  times  be  bound  to 
apply  any  funds  remaining  in  its 
treasury  or  resulting  from  the  sale  of 
real  estate  to  the  redemption  of  any 
such  stock  upon  demand  of  the  holder, 
and  the  charter  authorized  it  to  pro- 
vide for  the  redemption  of  such  stock 
provided  no  injustice  should  thereby 
be  done  to  the  existing  rights  of  other 
stockholders  or  creditors,  it  was  held 
that  no  holder  had  a  right  to  redemp- 
tion out  of  any  specific  assets  other 
than  the  proceeds  of  sales  of  real 
est.ate,  nor  out  of  moneys  in  the  treas- 
ury when  such  payments  would  work 
injustice  to  creditors  or  stockholders, 
as  where  it  would  result  in  crippling 
or  breaking  down  the  business  of  the 
corporation.  Culver  v.  Reno  Real 
Estate  Co.,  91  Pa.  St.  367. 

75  Westerfield-Bonte  Co.  v.  Burnett, 
176  Ky.  188,  195  S.  W.  477. 

76  Westerfield-Bonte  Co.  v.  Burnett, 
176  Ky.  188,  195  S.  W.  477. 
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forced  where  it  appears  that  after  the  redemption  of  the  preferred 
stock  and  the  payment  of  all  the  creditors  there  will  be  a  surplus 
remaining  for  distribution  among  the  stockholders.''"'' 

Iji  the  absence  of  a  statutory  or  contract  provision  to  the  contrary, 
the  corporation  is  under  no  obligation  to  establish  a  sinking  fund  for 
the  redemption  of  the  preferred  stock  on  the  dissolution  of  the  com- 
pany, although  the  preferred  stockholders  are  entitled  to  a  preference 
in  the  distribution  of  the  assets  in  the  event  of  dissolution,  and  though 
the  capital  of  the  company  is  largely  invested  in  property  of  a  wasting 
nature,  such  as  patents.''* 

Upon  a  valid  retirement  of  the  stock,  the  stockholder  thereby  be- 
comes a  stranger  to  the  company,  without  further  voice  or  right  of 
participation  in  its  intracorporate  acts  and  relations.''^  And  hence 
he  has  no  concern  with  what  may  be  done  with  the  stock  of  the  com- 
pany after  that  time,*"  and  no  right  to  subscribe  to  common  stock 
issued  after  that  time  to  take  the  place  of  the  retired  preferred  stock 
unless  his  contract  gives  him  that  right.*^ 

§3646.  — Matters  elsewhere  considered.  The  redemption  or  re- 
tirement of  preferred  stock  necessarily  involves  a  reduction  of  the 
capital  stock  of  the  corporation,*^ .  or  a  conversion  of  such  stock  into 
common  stock,**  and  may  also  involve  a  conversion  of  such  stock  into 
bonds,**  and  reference  should  therefore  be  had  to  the  sections  dealing 
specifically  with  these  subjects.  The  fight  of  the  corporation  to  pur- 
chase shares  of  its  own  stock  for  the  purpose  of  retiring  it  is  consid- 
ered in  the  sections  dealing  with  the  right  of  a  corporation  to  purchase 
shares  of  its  own  stock.*^ 

§  3647.  Interest  bearing  stock.  A  corporation  has  the  same  power 
to  issue  stock  under  an  agreement  to  pay  a  certain  rate  of  interest 

77  Westerfield-Bonte  Co.  v.  Burnett,  Even  if  he  has  such  a  right,  injune- 
176  Ky.  188,  195  S.  W.  477.  tion    will    nat    issue    to    prevent    the 

78  Mellon  V.  Mississippi  Wire  Glass  carrying  out  of  the  plan  of  retirement 
Co.,  77  N.  J.  Eq.  498,  78  Atl.  710.            •  on  the  ground  that  it  has  been  denied 

79  Weidenf  eld  v.  Northern  Pae.  B.  them,  where  the  corporation  is  solvent, 
Co.,  129  Fed.  305.  since  he  has  an  adequate  remedy  by 

See  also  §  3472,  supra.  an   action   for    damages.     Hackett   v. 

SOHackett  v.  Northern  Pac.  B.  Co.,  Northern  Pae.  E.  Co.,  36  N.  Y.  Misc. 

36  N.  Y.  Misc.   583,  73  N.  Y.  Supp.  583,  73  N.  Y.  Supp.  1087. 

1087.  82  See  §  3470,  supra. 

81  Weidenfeia  v.  Northern  Pac.   E.  83  See  §  3643,  supra. 

Co.,  129  Eed.  305;  Hackett  v.  Northern  84  See  §  3648,  infra. 

Pae.  E.  Co.,  36  N.  Y.  Misc.  583,  73  N.  8B  See  §  1134  et  seq.,  supra. 
Y.  Supp.  1087. 

6051 
VI  Priv.  Corp. — 5 


§3647]  .Peivate  CoBPOEATioNS  [Ch.  56 

thereon  as  it  has  to  issue  ordinary  preferred  stock.**  Such  stock, 
called  "interest  bearing  stock,"  is  in  effect  preferred  stock  entitling 
the  holders  to  the  payment  of  the  stipulated  interest  before  payment 
of  dividends  to  common  stockholders,  and  gives  the  holders  the  §ame 
rights  as  stockholders,  and  renders  them  subject  to  the  same  liabilities 
as  stockholders,  as  ordinary  preferred  stock  would.*''  The  interest 
cannot  be  lawfully  made  payable  or  paid  except  out  of  net  earnings  or 
surplus  profits  available  for  the  payment  of  dividends.**  As  we  have 
seen,  a  corporation  may  agree  to  pay  subscribers  interest  on  sums 
paid  in  by  them  on  their  subscriptions  before  the  time  when  they  are 
bound  to  pay  by  the  terms  of  their  contract,  or  prior  to  the  com- 
mencement of  regular  business,  or  until  it  commences  to  pay  dividends, 
provided  such  an  agreement  is  not  prohibited  by  the  charter  or  gen- 
eral law,  and  creditors  and  other  stockholders  are  not  prejudiced 
thereby.** 

XV.    CONVERTIBLE  STOCK 

§3648.  Exchange  of  stock  for  bonds  or  property.     A  right  to 

convert  stock  into  bonds  may  be  given  to  the  stockholder  by  the  con- 
tract under  which  he  acquires  the  stock.**  If  no  time  is  specified  within 
which  such  an  option  must  be  exercised,  a  reasonable  time  is  implied, 
for  it  is  a  general  principle  that,  "where  an  option  to  be  exercised  or 
a  condition  to  be  performed  is  not  limited  by  the  agreement,  such 
option  must  be  acted  upon  and  the  condition  performed  or  abandoned 
within  a  reasonable  time."  *i 

86  Barnard  v.  Vermont  &  M.  R.  Co.,  Pemnsylvania.    Pittsburg  &  C.  R.  Co. 

7  Allen   (Mass.)   512;   McLaughlin  v.  v.    County  -of   Allegheny,   63   Pa.   St. 

Detroit  &   M.  By.  Co.,  8   Mieh.   100;  126. 

Miller  v.  Pittsburgh  &  C.  E.  Co.,  40  Vermont.    Richardson  v.  Vermont  & 

Pa.  St.  237;  Richardson  v.  Vermont  &  M.  R.  Co.,  44  Vt.  613. 

M.  R.  Co.,  44  Vt.  613.     See  also  Ohio  ,  England.     In    re    National    Funds 

College  of  Dental  Surgery  v.   Rosen-  Asaur,  Co.,  10  Ch.  Div.  118. 

thai,  45  Ohio  St.  183,  12  N.  E.  665;  As   to   compelling  a   corporation   to 

Ohio  V.  Cleveland  &  T.  E.  Co.,  6  Ohio  pay  an  interest  dividend  according  to 

St.  489.  a  vote  to  pay  the  same  when  it  should 

ST  McLaughlin  v.  Detroit  &  M.  Ry.  be    able,    and    the    discretion   of    the 

Co.,  8  Mich.  100.  directors  in  such  a  case,  see  Barnard 

88  Massachusetts.    Barnard  v.   Ver-  v.   Vermont    &    M.    R.    Co.,   7   Allen 

mont  &  M.  R.  Co.,  7  Allen  512;  Cun-  (Mass.)  512. 

ningham  v.  Vermont  &  M.  R.  Co.,  12  89  See  §  605,  supra,  and  §  3680,  infra. 

Gray  411.  90  Catlin  v.  Green,  120  N.  Y.  441,  24 

MicMgan.      Lockhart    v.    Van    Al-  N.  E.  941. 

atyne,  31  Mieh.  76,  18  Am.  Rep.  156.  91  Catlin  v.  Green,  120  N.  Y.  441,  2t 

Ohio.     Painesville   &   H.  R.    Co.   v.  N,  E.  941.    In  this  case,  it  was  held 

King,  17  Ohio  St.  534.  that  the  owners  of  stocS;  convertible 
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Preferred  stock  secured  by  a  mortgage,  issued  for  the  purpose  of 
obtaining  a  loan,  and  providing  for  its  redemption  or  conversion  into 
common  stock  at  the  option  of  the  holder,  may,  by  agreement  of  the 
parties,  be  exchanged  for  bonds,  and  the  holders  of  such  bonds  there- . 
upon  become  entitled  to  claim  as  bona  fide  creditors  of  the  corpora- 
tion.^^ 

Stock  iss^ued  by  land  companies  is  sometimes  made  convertible  into 
land  at  the  option  of  the  holder,  and  when  such  is  the  case,  and  the 
corporation  refuses  to  perform,  its  contract,  the  stockholder  may 
maintain  a  suit  in  equity  for  specific  performance.®' 

A  corporation  may  provide  for  carrying  out  a  duly  authorized  reduc- 
tion of  its  stotek  by  exchanging  for  it  pro  rata  stock  of  another  cor- 
poration which  it  owns.** 

Statutes  in  some  states  give  corporations  the  right  to  retire  stock 
by  converting  the  same  into  bonds.  So  the  New  Jersey  statutes  per- 
mit the  redemption  and  retirement  of  preferred  stock  out  of  bonds 
or  the  proceeds  of  bonds  under  certain  circumstances,®*  and  also  per- 


into  bonds  at  their  option  were  charge- 
able with  laefies  in  the  exercise  of  the 
option,  and  had  waived  all  right  to 
exercise  the  same. 

88  Totten  &  Co.  v.  Tison,  54  Ga.  139. 

83  Franeo-Texau  Land  Co.  v.  Bousse- 
let,  70  Tex.  422,  7  S.  W.  761;  Franco- 
Texan  Land  Co.  v.  Laigle,  59  Tex.  339. 

84Wellner  v.  Gerth  (JST.  J.  L.),  79 
Atl.  895. 

85  p.  L.  1902,  p.  217;  2  Comp.  St. 
1910,  p.  1616,  §29a.  Allen  v.  Fran- 
cisco Bugar  Co.,  193  Fed.  825;  Berger 
V.  United  States  Steel  Corporation,  63 
N.  J.  Eq.  809,  53  Atl.  68,  rev'g  63  N. 
J.  Eq.  506,  53  Atl.  14. 

This  act  is  not  special  legislation, 
but  applies  alike  .to  all  corporations, 
and  is  general  in  its  operation,  requir- 
ing the  existence  of  conditions  which 
all  corporations  have  equal  opportunity 
under  the  law  to  confoi^n  to,  and  to 
which  all  may  attain.  Berger  v. 
United  States  Steel  Corporation,  63 
N.  J.  Eq.  809,  53  Atl.  68,  rev'g  63  N. 
J.  Eq.  506,  53  Atl.  14. 

It  is  a  restraining  and  not  an  en- 
larging act,  and  its  provisions  must  be 
observed  to  render  the  retirement  of 


preferred  stock  out  of  bonds  or  the 
proceeds  of  bonlis  legal.  Berger  v. 
United  States  Steel  "Corporatioa,  63 
N.  J.  Eq.  809,  53  Atl.  68,  rev'g  63- N. 
J.  Eq.  506,  96  Atl.  14;  United  States 
Steel  Corporation  v.  Hodge,  64  N.  J. 
Eq.  807,  60  L.  E.  A.  742,  54  Atl.  1, 
rev'g  64  N.  J.  Eq.  90,  53  Atl.  601; 
Alabama  Oonsol.  Coal  &  Iron  Co.  v. 
Baltimore  Trust  Co.,  197  Fed.  347.  See 
also  Allen  v.  Francisco  Sugar  Co.,  193 
Fed.  825. 

Prior  to  the  enactment  of  the  stat- 
ute, a  corporation  had  power  under  P. 
L.  1896,  p.  285,  §  27  (Comp.  St.  1910, 
p.  1612,  §27),  authorizing  the  retire- 
ment of  stock  by  purchase  of  shares, 
to  retire  shares  of  preferred  stock 
purchased  with  bonds,  or  with  the  pro- 
ceeds of  bonds,  issued  for  that  purpose. 
United  States  Steel  Corporation  v. 
Hodge,  64  N.  J.  Eq.  807,  60  L.  E.  A. 
742,  54  Atl.  1,  rev'g  64  N.  J.  Eq.  90, 
5.S  Atl.  601;  Eaymond  v.  United  States 
Steel  Corporation,  63  N.  J.  Eq.  830, 
53  Atl.  1125;  Berger  v.  United  States 
Steel  Corporation,  63  N.  J.  Eq.  809,  53 
Atl.  68,  rev'g  63  N.  J.  Eq.  506,  53  Atl. 
14 ;  C.  H.  Venner  Co.  v.  United  States 
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mit  the  retirement  of  common  stock  by  purchasing  the  same  with 
bonds  issued  for  that  purpose.^®  The  statute  of  that  state  relating 
to  the  redemption  of  preferred  stock  expressly  requires  the  consent 
of  two-thirds  in  interest  of  each  class  of  stockholders  present  in  per- 
son or  by  proxy  at  a  meeting  called  for  the  purpose  of  considering 
the  question  of  retirement ;  *''  provides  that  the  stock  to  be  redeemed 
and  retired  must  entitle  the  holders  to  receive  dividends  at  a  rate 
exceeding  five  per  cent  per  annum  and  that  the  company  must  have 
continuously  declared  and  paid  dividends  thereon  at  the  prescribed 
rate  for  the  period  of  at  least  one  year  next  preceding  the  meeting 
at  which  the  retirement  is  authorized ;  ^*  requires  a  certificate  to  be 


Steel  Corporation,  116  Fed.  1012.  See- 
also  Lazear  v.  Amerieair  Steel  Foun- 
dries, 86  N.  J.  Eq.  252,.  100  Atl.  1030, 
98  Atl.  642;  Allen  v.  Francisco  Sugar 
Co.,  193  Fed.  825. 

The  Act  of  1902  changes  the  mere 
form  of  accomplishing  that  which  the 
Act  of  1896  permits  to  be  done,  and 
affects  no  vested  right  of  a  corpora- 
tion organized  under  the  latter  act,  in 
view  of  the  reserved  power  of  the 
legislature  to  amend  it.  Berger  v. 
United  States  Steel  Corporation,  63  N. 
J.  Eq.  809,  53  Atl.  68,  rev  'g  63  N.  J. 
Eq.  506,  53  Atl.  14.  See  also  Allen 
V.  Francisco  Sugar  Co.,  193  Fed.  825. 

Nor,  for  the  same  reasons,  does  it 
impair  the  obligations  of  a  preferred 
stockholder's  contract.  C.  H.  Venner 
Co.  V.  United  States  Steel  Corporation, 
116  Fed.  1012. 

This  statute  applies  to  all  conver- 
sions of  preferred  stock  into  bonds 
occurring  after  it  took  effect.  Ala- 
bama Consol.  Coal  &  Iron  Co.  v.  Balti- 
more Trust  Co.,  197  Fed.  347;  United 
States  Steel  Corporation  v.  Hodge,  64 
N.  J.  Eq.  807,  60  L.  K.  A.  742,  54  Atl. 
],  rev'g  64  N.  J.  Eq.  90,  53  Atl.  601; 
Berger  v.  United  States  Steel  Corpora- 
tion, 63  N.  J.  Eq.  809,  53  Atl.  68,  rev'g 
63  N.  J.  Eq.  506,  53  Atl.  14. 

96  Under  P.  L.  1896,  p.  285,  §  27 
(Comp.  St.  1910,  p.  1612,  §27),  author- 
izing the  retirement  of  stock  by  pur- 
chase of  shares,  a  corporation  had 
authority   to  purchase  its  own  stock 


either  preferred  or  common,  for  the 
purpose  of  retiring  the  same,  and  to 
pay  for  the  same  by  exchanging  its 
bonds  therefor.  Berger  v.  United 
States  Steel  Corporation,  63  N.  J.  Eq. 
809,  53  Atl.  68,  rev'g  68  N.  J.  Eq. 
506,   53   Atl.   14. 

The  Act  of  1902  (P.  L.  1902,  p.  217) 
provides  an  exclusive  method  for  re- 
tiring preferred  stock  .by  purchasing 
the  same  with  bonds  or  the  proceeds 
of  bonds.     See  preceding  note. 

But  it  applies  exclusively  to  pre- 
ferred stock,  and  does  not  repeal  the 
provision  of  the  Act  of  1896  in  so 
far  as  the  redemption  and  retirement 
of  common  stock  are  concerned,  and 
such  stock  may  still  be  converted  into 
bonds  under  it,  the  same  as  before. 
Allen  V.  Francisco  Sugar  Co.,  193  Fed. 
825. 

97  Berger  v.  United  States  Steel 
Corporation,  63  N.  J.  Eq.  809,  53  Atl. 
68,  rev'g  63  N.  J.  Eq.  506,  53  Atl.  14. 

Even  if  this  provision  is  invalid, 
it  does  not  taint  the  entire  act,  but 
it  may  be  rejected,  and  the  remainder 
of  the  act  will  stand,  subject  to  be 
availed  of  when  the  proposied  retire- 
ment receives  the  voti  of  ' '  two  thirds 
in  interest  *of  each  class  of  stock- 
holders ' '  required  by  §  27  of  the  Act 
of  1896.  Berger  v.  United  States  Steel 
Corporation,  63  N.  J.  Eq.  809,  53  Atl. 
68,  rev'g  63  N.  J.  Eq.  506,  53  Atl.  14. 

98  p.  L.  1902,  p.  217;  2  Comp.  St. 
1910,  p.   1616,   §  29a.     United  States 


6054 


Ch.  56] 


Stock  and  Stockholders 


[§  3648 


filed  with  the  secretary  of  state,'*  in  which  it  must  be  certified  that  the 


Steel  Corporation  v.  Hodge,  64  N.  J. 
Eq.  607,  60  L.  R.  A.  742,  54  Atl.  1, 
rev'g  64  N.  J.  Eq.  90,  53  Atl.  601; 
Alabama  Oonsol.  Coal  &  Iron  Co.  v. 
Baltimore  Trust  Co.,  197  Fed.  347. 

This  provision  require^  the  payment 
of  a  dividend  at  the  prescribed  rate 
for  the  full  year  next  preceding  the 
meeting  to  retire  the  preferred  stock. 
If  this  is  done,  it  is  immaterial 
whether  the  dividend  was  paid  quar- 
terly, half-yearly  or  at  the  end  of  the 
year. 

The  word  ' '  continuously ' '  as  here 
used  must  not  be  given  its  strictest 
meaning,  but  merely  means  that  divi- 
dends at  the  prescribed  rate  must 
be  paid  for  a  continuous  period  of  one 
year.  If  a  dividend  at  the  rate  of 
seven  per  cent,  is  paid  for  the  first 
quarter,  and  a  like  dividend  for  the 
second,  third  and  fourth  quarters  of 
the  year  next  preceding  the  meeting, 
this  is  a  eomplianee  with  the  statute 
and  is  sufficient.  But  where  the  divi- 
dends are  payable  quarterly,  a  quar- 
terly dividend  cannot  be  passed  with- 
out losing  the  benefit  of  the  act.  The 
failure  to  pay,  under  such  circum- 
stances would  break  the  continuity 
and  require  the  company  thereafter 
to  make  four  consecutive  quarterly 
dividends  of  one  and  three-quarters 
per  cent,  each  in  the  ease  of  seven 
per  cent,  stock.  United  States  Steel 
Corporation  v.  Hodge,  64  N.  J.  Eq. 
607,  60  L.  E.  A.  742,  54  Atl.  1,  rev'g 
64  N.  J.  Eq.  90,  53  Atl.  601. 

In  Alabama  Consol-.  Coal  &  Iron  Co. 
v.  Baltimore  Trust  Co.,  197  Fed.  347, 
it  was  held  that  even  if  it  is  not 
enough  that  dividends  at  the  pre- 
scribed rate  have  been  declared  and 
paid  unless  they  were  in  fact  paid  out 
of  earnings  or  out  of  earnings  and 
surplus,  which  was  not  decided,  evi- 
dence that  some  of  the  cash  actually 
paid  to  the  stockholders  was  borrowed 
for  that  purpose  was  not  alone  suffi- 


cient to  justify  a  finding  that  such 
dividends  were  not  earned,  since,  if  a 
corporation  has  invested  earnings  for 
proper  corporate  purposes,  it  may  bor- 
row cash  for  the  purpose  of  paying 
dividends.  See  also  in  this  connec- 
tion. United  States  Steel  Corporation 
v.  Hodge,  64  N.  J.  Eq.  607,  60  L.  E. 
A.  742,  54  Atl.  1,  rev'g  64  N.  J.  Eq. 
90,   53   Atl.   601. 

As  to  the  right  to  borrow  money 
with  which  to  pay  dividends,  see 
§  3665,  infra. 

99  Alabama  Consol.  Coal  &  Iron  Co. 
V.  Baltimore  Trust  Co.,  197  Fed.  347; 
Berger  v.  United  States  Steel  Corpora- 
tion, 63  N.  J.  Eq.  809,  53  Atl.  68, 
rev'g  63  N.  J.  Eq.  506,  53  Atl.  14. 

The  corporation  and  its  stockholders 
may  be  estopped  to  question  the  val- 
idity of  bonds  issued  for  stock  on  the 
ground  that  the  certificate  filed  did 
not  certify  to  all  the  facts  required  by 
the  statute,  as,  for  example,  that  it 
did  not  certify  that  the  floating  in- 
debtedness of  the  corporation  did  not 
exceed  ten  per  cent,  of  its  capital 
stock.  The  exchange,  under  such  cir- 
cumstances, is  not  an  agreement  which 
is  against  public  policy  and  good 
morals,  since  it  .is  expressly  authorized 
by  the  statute.  Nor,  for  the  same 
reason,  is  it  an  agreement  which  the 
corporation  has  no  power  to  make  at 
all,  and  even  if  it  were,  the  courts 
will  ordinarily  refuse  any  relief  to 
either  party  to  such  an  agreement 
where  it  has  been  fully  performed  by 
both.  It  rather  belongs  to  that  class 
of  so-called  ultra  vires  contracts  in 
which  the  corporation  has  the  power 
to  do  what  was  done,  provided  it  does 
it  in  a  certain  prescribed  way.  In 
such  cases  the  corpora'tion  will  be  es- 
topped to  deny  that  it  did  not  do  it 
in  the  statutory  way  as  against  per- 
sons who  have  acted  upon  the  assump- 
tion that  it  had  done  what  the  law 
required  it   to  do.     Alabama   Consol. 
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floating  or  unfunded  debt  of  the  corporation  at  the  time  of  the  stock- 
holder's meeting  did  not  exceed  ten  per  cent,  of  the  par  amount  of  the 
preferred  stock  then  outstanding,^  and  that,  in  the  judgment  of  the 
officers  making  the  certificate,,  its  assets  at  such  time,  after  deducting 
the  amount  of  its  indebtedness,  are  at  least  equal  to  the  amount  of 


Goal  &  Iron  Co.  v.  Baltimore  Trust 
Co.,  197  Fed.  347.  In  this  case  the 
corporation  was  held  to  be  estopped 
where  it  had  repeatedly  recognized 
and  asserted  the  validity  of  the  bonds, 
and  their  validity  had  never  been 
questioned  for  more  than  seven  years 
after  they  were  issued. 

The  corporation  had  pledged  a  large 
number  of  valid  third  mortgage  bonds 
as  security  for  a  loan,  and,  the  loan 
not  having  been  paid,  the  pledgee  was 
about  to  sell  theni.  The  corporation 
sought  to  enjoin  the  sale  on  the  ground 
that  the  pledgee  held  a  large  number 
of  second  mortgage  bonds  which  had 
previously  been  issued  in  exchange  for 
preferred  stock,  and  which  it  claimed 
were  invalid  because  the  required  cer- 
tificate had  not  been  filed,  alleging 
that  the  pledgee  had  received  interest 
thereon  to  which  it  was  not  entitled 
and  for  which  it  should  account,  that 
it  had  participated  in  the  invalid  con- 
version and  was  liable  to  respond  in 
damages  to  the  company  for  the  in- 
jury thereby  done  it,  and  that  if  the 
pledged  bonds  were  sold  while  the 
second  bonds  were  outstanding  they 
would  not  bring  nearly  as  much  as  if 
the  sale  were  postponed  until  after 
the  second  mortgage  bonds  had  been 
judicially  declared  to  be  invalid.  The 
company  made  no  tender  into  court  of 
the  amount  of  the  loan,  nor  did  it 
offer  any  security  to  pay  any  sum  that 
might  be  found  due  the  pledgee  upon 
the  accounting  for  which  it  asked.  It 
was  held  that  since  the  corporation 
knew  when  the  loan  was  made  that 
the  pledgee  held  a  large  amount  of 
the  second  mortgage  bonds,  and  had 
every  means  of  knowing  that  jt  had 
not  filed  the  required  certificate,  and 


since  he  who  seeks  equity  must  do 
equity,  the  injunction  would  be  denied. 

1  Berger  v.  United  States  Steel  Cor- 
poration, 63  N.  J.'  Eq.  809,  53  Atl. 
68,  rev'g  63  N.  J.  Eq.  506,  53  Atl.  14. 

Alabama  Consol.  Coal  &  Iron  Co.  v. 
Baltimore  Trust  Co.,  197  Fed.  347.  In 
this  ease  the  evidence  was  held  to  be 
insufBcient  to  show  that  the  floating 
indebtedness  exceeded  the  prescribed 
amount  at  the  time  of  the  meeting. 
It  was  also  'held  that  the  conversion 
could  not  be  said  to  have  been  author- 
ized at  meetings  held  after  all  the 
exchanges  of  stock  for  bonds  which 
ever  took  place  were  made. 

In  Alabama  Consol.  Coal  &  Iron  Co. 
v.  Baltimore  Trust  Co.,  197  Fed.  347, 
it  was  assumed  that  the  stockholders 
could  not  authorize  a  conversion  at  a 
time  when  the  financial  condition  of 
the  corporation  would  permit  it  to  be 
made  without  having  any  present  in- 
tention to  make  it,  but  intending 
merely  to  secure  to  themselves  the 
option  of  making  it  at  some  future 
time  when  the  corporation's  financial 
condition  would  not  authorize  it,  and 
thus  evade  the  requirement  of  the 
statute,  and  that  if  such  an  intent  to 
evade  the  statute  could  be  shown 
everything  done  in  pursuance  of  such 
unlawful  purpose  might  be  void,  and 
that  any  stockholder  or  creditor  who 
thought  that  the  conversion  would 
harm  him  might  prevent  it.  It  was 
further  held  that  there  was  no  evi- 
dence of  such  an  intent,  however,  and 
that  it  would  not  be  presumed  from 
the  fact  that  the  floating  indebtedness 
exceeded  the  limit  when  the  conver- 
sion actually  took  place  where  the 
company  then  had  on  hand  suficient 
cash  to  reduce  it  below  the  limit. 
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preferred  stock  issued  and  outstanding ;  ^  and  also  requires  the  con- 
sent of  the  holder  of  the  stock  sought  to  be  redeemed.^ 

The  statute  does  not  require  the  conversion  to  take  place  within 
any  particular  time,  and  the  corporation  is  entitled  to  a  reasonable 
time  after  it  is  authorized  in  which  to  effect  it.*  The  fact  that  after 
the  conversion  is  authorized  the  directors  vote  to  postpone  indefinitely 
the  carrying  out  of  the  plan  and  return  stock. deposited  under  it  does 
not  necessarily  abrogate  it,  or  prevent  its  being  carried  out  in  the 
future.*  It  is  not  necessary  to  provide  for  the  conversion  of  all  of 
the  preferred  stock,  and  no  one  except  the  corporation  and  its  stock- 
holders is  concerned  as  to  whether  all  of  such  stock  is  to  be  redeemed 
or  only  a  part  of  it.®  No  one  but  a  stockholder  who  wishes  to  con- 
vert all  of  his  stock  into  bonds  can  complain  that  a  plan  approved 
by  the  stockholders  whereby  every  holder  of  preferred  stock  was  given 
the  absolute  right  to  exchange  all  of  it  for  bonds  was  subsequently 
changed  by  the  directors  so  as  to  permit  him  to  convert  but  half  of 
his  holdings  and  then  only  on  condition  that  he  purchased  additional 
bonds ;  and  even  he  may  lose  his  right  to  da  so  by  acquiescence  and 
delay.'' 

"The  manner  in  which  a  duly  authorized  plan"  for  effecting  the 
conversion,  "is  to  be  carried  through  is  part  of  the  business  of  the 
corporation,  and  in  the  absence  of  fraud  or  bad  faith,  is  not  the  sub- 
ject of  judicial  control  to  any  greater  extent  than  other  business  of 
the  corporation.  The  court  cannot  substitute  its  judgment  for  that  of 
the  directors  and  majority  stockholders  and  say  that  a  less  expensive 
plan  could  be  successfully  adopted. ' '  * 

8  Berger  v.  TTnited  States  Steel  Cor-  poration,  63  N.  J.  Eq.  809,  53  Atl.  68, 

poration,  63  N.  J.  Eq.  809,  53  Atl.  68,  rev'g  63  N.  J.  Eq.  506,  53  Atl.  14. 

rev'g  63  N.  J.  Eq.  506,  53  Atl.  14.  No  stockholder  can  be  compelled  to 

This  provision  "is  in  the  public  in-  surrender     his     stock     for     exchange. 

terest,  for  the  protection  of  creditors  Alabama  Consol.   Coal   &  Iron  Co.  v. 

and  those  who  might  be  induced   to  Baltimore  Trust  Co.,  197  Fed.  347. 

purchase  the  bonds  retired  to  issue  thfl  4  Alabama  Consol.  Coal  &  Iron  Co. 

preferred  stock.    It  is  obvious  that  if  v.  Baltimore  Trust  Co.,  197  Fed.  347. 

the  assets,  after  deducting  debts,  did  In  this  case  it  was  held  that  a  delay 

not  equal  the  preferred  shares,  imme-  of  18   months   was  not  unreasonably 

diately  upon  the  conversion  the  debts  and  improperly  long  under  the  eircum- 

of  the  company  would  exceed  its  as-  stances. 

sets  and  shareholders  would  not  only  5  Alabama  Consol.  Coal  &  Iron  Co. 

be  creditors,  but  would  be  preferred  v.  Baltimore  Trust  Co.,  197  Fed.  347. 

to  the  creditors  at  large. ' '    Berger  v.  6  Alabama  Consol.  Coal  &  Iron  Co. 

United   States    Steel    Corporation,   63  v.  Baltimore  Trust  Co.,  197  Fed.  347. 

N.  J.  Eq.  809,  53  Atl.  68,  rev'g  judg-  7  Alabama  Consol.  Coal  &  Iron  Co. 

ment  63  N.  J.  Eq.  506,  53  Atl.  14.  v,  Baltimore  Trust  Co.,  197  Fed.  347. 

3  Berger  v.  United  States  Steel  Cor-  8  United  States  Steel  Corporation  v, 
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The  mere  fact  that  the  conversion  will  operate  to  give  a  particular 
stockholder  control  of  the  corporation  and  that  he  proposed  the  plan 
in  order  to  accomplish  that  result,  is  not  ground  for  enjoining  such 
conversion,  where  the  proceeding  is  in  strict  conformity  to  law  and 
all  the  ateps  were  taken  openly  and  were  publicly  proclaimed  to  all 
concerned.' 

The  conversion  of  bonds  into  stock  has  been  considered  in  a  pre- 
vious section,^" 

XVI.    DIVIDENDS 

§  3649.  Definition  and  nature  of  dividends.  The  object  of  modem 
business  corporations  is  to  earn  money  for  their  stockholders  or 
members.  When  such  a  corporation  earns  profits  over  and  above 
the  amount  of  its  capital,  the  stockholders  or  members  have  the  right, 
subject  to  qualifications  which  will  be  shown  in  the  following  sections, 
to  have  such  profits  set  apart  from  the  general  mass  of  the  funds  of 
the  corporation,  and  distributed  among  them  in  proportion  to  their 
shares  or  interest  in  the  corporation,  and  the  fund  set  apart  for  this 
purpose  is  called  a  "dividend."  ^^    The  term  is  also  used  to  designate 


Hodge,  64  N.  J.  Eq.  807,  60  L.  E.  A. 
742,  54  Atl.  1,  rev'g  64  N.  J.  Eq."  90, 
53  Atl.  601;  Berger  v.  United  States 
Steel  Corporation,  63  N.  J.  Eq.  809, 
53  Atl.  68,  rev'g  63  N.  J.  Eq.  506,  53 
Atl.  14. 

'Alien  V.  Francisco  Sugar  Co.,  193 
Fed.   825. 

10  See  §  1005  et  seq.,  supra. 

Ill  Morawetz  on  Corporations, 
§  435;  Lockhart  v.  Van  Alstyne,  31 
Mich.  76,  18  Am.  Eep.  156;  Hyatt  v. 
Allen,  56  N.  Y.  553,  15  Am.  Eep.  449. 

"The  term  'dividend'  in  its  tech- 
nical as  well  as  in  its  ordinary  ac- 
ceptation means  that  portion  of  its 
profits  which  the  corporation,  by  its 
directory,  sets  apart  for  ratable  divi- 
sion among  its  shareholders."  Mobile 
&  O.  E.  Co.  V.  Tennessee,  153  U.  S. 
486,  38  L.  Ed.  793,  quoted  with  ap- 
proval in  Fricke  v.  Angemeier,  53  Ind. 
App.  140,  101  N.  E.  329. 

"A  dividend  is  the  appropriation 
of  the  earnings  of  a  corporation  from 
whatever  source   derived   among   its 


share  or  stockholders."  Van  Dyck  v. 
McQuade,  86  N.  Y.  38. 

The  word  "dividend"  as  used  in  a 
stock  certificate  means  "such  profits, 
or  such  proportion  of  the  profits,  as 
the  directors,  by  proper  resolution, 
have  ordered  distributed  among  the 
stockholders."  Knight  v.  Alamo  Mfg. 
Co.,  190  Mich.  223,  157  N.  W.,  24. 

"By  a  'dividend'  is  meant  money 
paid  out  of  its  profits  by  a  corporation 
to  its  stockholders."  Coggeshall  v. 
Georgia  Land  &  Investment  Co.,  14 
Ga.  App.  637,  82  S.  E.  156. 

A  dividend  is  "a  distribution  of 
profits  to  stockholders,  as  income  from 
their  investment."  Kaufman  v.  Char- 
lottesville Woolen  Mills  Co.,  93  Va. 
673,  25  S.  E.  1003. 

For  further  definitions  see  the  fol- 
lowing decisions: 

United  States.  In  re  Haas  Co.,  131 
Fed.  232. 

Alabama.  See  Bigbee  &  Warrior 
Eiver  Packet  Co.  v.  Moore,  121  Ala. 
379,  25  So.  602. 
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the  shares  of  the  individual  stockholders  or  members  in  the  fund  so 
set  apart, ^^  and  also  to  designate  the  assets  distributed  by  a  corpora- 
tion among  its  stockholders  out  of  capital  on  redu6tion  of  the  capital 
stock  or  dissolution,^^  and  also  in  the  sense  of  a  payment  to  be 
charged  upon  the  profits  whenever  they  may  be  made.^* 

"A  division  of  profits  without  the  formality  of  declaring  a  dividend 
is  the  equivalent  of  declaring  a  dividend. ' '  ^^ 

It  has  been  held  that  where  the  word  dividend  is  used  in  a  contract 
or  other  instrument  without  qualification,  it  signifies  dividends  pay- 
able in  money.^*    But  there  is  authority  to  the  contrary.^'' 

To  declare  a  dividend  is  to  announce  a  readiness  to  pay  a  specified 
dividend.^® 


minois.  De  Koven  v.  Alsop,  205 
111.  309,  63  L.  R.  A.  587,  68  N.  B.  930, 
afe'g  107  111.  App.  190. 

Missouri.  McLaran  v.  Crescent 
Planing  Mill  Co.,  117  Mo.  App.  40, 
93    S.   W.   819. 

New  York.  People  v.  Glynn,  113 
App.  Div.  332,  114  N.  Y.  Supp.  460, 
aff'd  198  N.  y.  605,  92  N.  E.  1097; 
Columbus  Trust  Co.  v.  Moshier,  51 
Misc.  270,  100  N.  Y.  Supp.  1066,  aff'd 
121  App.  Div.  906,  106  N.  Y.  Supp. 
1121,  193  N.  Y.  660,  87  N.  E.  1117. 

North  Carolina.  Lancaster  Trust 
Co.  V.  Mason,  151  N.  G.  264,  65  S.  E. 
1015. 

Oregon.  In  re  Wilson's  Estate,  167 
Pae.  580. 

Pennsylvania.  Rose  v.  Barclay,  191 
Pa.  St.  994,  45  L.  R.  A.  392,  43  Atl. 
385. 

Virginia.  Kain  v.  Angle,  111  Va. 
415,  69  S.  E.  355. 

Corporate  notes  and  a  mortgage  se- 
curing them,  given  for  the  individual 
debts  of  stockholders  contracted  in  the 
purchase  of  their  3toek  from  others 
are  in  no  sense  a^ividend,  where  they 
do  not  pretend  to  be  a  division  of 
earnings.  In  re  Haas  Co.,  131  Fed. 
232. 

Where  money  is  paid  into  the 
treasury  of  the  corporation  by  its 
stockholders  for  the  purpose  of  add- 
ing to  its  surplus,  and  for  which  no 


stock  is  issued  to  them,  a  part  of  it 
which  is  subsequently  returned  to  the 
contributors  is  not  a  dividend,  since 
it  is  not  paid  from  surplus  profits. 
People  V.  Knight,  96  N.  Y.  App.  Div. 
120,  89  N.  Y.  Supp.  72. 

12  Allegheny  v.  Pittsburgh,  A.  & 
M.  Passenger  R.  Co.,  179  Pa.  St.  414, 
36  Atl.  161. 

iSLarwill  v.  Burke,  19  Ohio  Cir. 
Ct.  513. 

14  Gardner  Sav.  Bank  v.  Taber- 
Prang  Art  Co.,  189  Mass.  363,  75  N.  E. 
705. 

IB  See  §  3673,  infra. 

laSpooner  v.  Phillips,  62  Conn.  62, 
16  L.  R.  A.  461,  24  Atl.  524;  Smith 
V.  Hooper,  95  Md.  16,  54  Atl.  95,  51 
Atl.  844;  Lancaster  Trust  Co.  v. 
Mason,  152  N.  C.  660,  136  Am.  St. 
Rep.  851,  68  S.  E.  235,  modifying  151 
N.  C.  264,  65  S.  E.  1015. 

IT  In  Rose  v.  Barclay,  191  Pa.  St. 
594,  45  L.  R.  A.  392,  43  Atl.  385,  a 
sale  of  stock  "including  all  dividends 
due  or  to  become  due"  was  held  to 
entitle  the  vendee  to  a  stock  dividend 
previously  declared. 

18  As  to  the  meaning  of  the  words 
"dividends  declared"  in  a  statute 
relative  to  the  taxation  of  such  divi- 
dends, see  Allegheny  v.  Pittsburgh, 
A.  &  M.'  Passenger  R.  Co.,  179  Pa. 
St.  414,  36  Atl.  161. 
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To  make  a  dividend  is  to  actually  set  apart  a  sum  to  be  divided  as 
explained  above.^' 

To  pass  a  dividend  is  to  omit  to  make  a  regular  or  expected  divi- 
dend-^o 

A  stock  dividend  is  a  division  of  profits,  actual  or  anticipated,  pay- 
able in  reserved  or  additional  stock,  instead  of  cash.^^ 

"A  preferred  dividend  is  that  which  is  paid  to  one  class  of  share- 
holders in  priority  to  that  to  be  paid  to  another  class."  ^^ 

A  cumulative  dividend  is  a  dividend  with  regard  to  which  it  is 
agreed  that,  if  at  any  time  it  is  not  paid  in  full,  the  difference  shall 
be  added  to  the  payment  following.  Thus,  if  a  cumulative  dividend  is 
six  per  cent,  on  the  capital  stock,  and  only  five  per  cent,  is  paid,  the 
amount  due  at  the  next  payment  will  be  seven  per  cent.*^ 

The  expressions  "dividend  on"  and  "dividend  off"  are  stock- 
exchange  phrases,  meaning  that,  on  the  day  of  closing  the  transfer 
books  of  any  stock  for  a  dividend,  the  transactions  in  such  stock  for 
cash  include,  or  do  not  include,  the  dividend  up  to  the  time  officially 
designated  for  closing  the  books. 

§ 3650.  Dividends  distii^fuislied  frbin  profits.  The  terms  "profits" 
and  "dividends"  are  not-  synonymous.*^  "Dividends  are  declared 
rightly  only  from  profits  after  they  are  earned.  "^^  And  the  profits 
of  a  corporation  in  its  hands  do  not  become  a  "dividend"  until  they 
have  been  set  apart,  or  at  least  declared,  as  a  dividend.*'  Therefore 
a  reservation  of  "all  dividends"  by  a  stockholder  on  selling  his  stock 

19  See  also   §  3673,  infra.  27  Hyatt  v.  Allen,  56  N.  Y.  553,  15 

20  2  Clark  &  Marshall  on  Corpora-      Am.  Eep.  449. 

tions  1578.  The  word  "dividend"   in   a  stock 

21  See  §  3681  et  seq.,  infra.  certificate    ' '  doeg    not    mean    simply 

22  Coggeshall  v.  Georgia  Land  &  In-  profits,  but  it  does  mean  such  profits, 
vestment  Co.,  14  Ga.  App.  637,  82  S.  or  such  portion  of  the  profits,"  as  the 
E.  156;  Taft  v.  Hartford,  P.  &  P.  B.  directors,  by  proper  resolution,  have 
Co.,  8  E.  I.  310,  333,  5  Am.  Rep.  575;  ordered  distributed  among  the  stoek- 
Kain  V.  Angle,  111  Va.  415,  69  8.  B.  holders."  Knight  v.  Alamo  Mfg.  Co., 
^^^-  190  Mieh.  223,  157  N.  W.  24. 

See  §  3751  et  seq.,  infra.  ^  dividend  "differs  from  profits  in 

23  See  §  3754,  infra.  ,    .        .  ,        ,  ^     4.        ..u     -^ 
_, ,   ,.         -  '           „   _       ,       „              being   taken  by   competent  authority 
26 Indiana  Veneer  &  Lumber  Co.  v.          ,».,...              .       »  ,, 

Hageman,  57  Ind.  App.  668,  105  N.  E.  °^*  °^  *^^  J""*  ^'""^^^^^  °*  ^^^  P^"^*" 

253;  Bootha  v.  Summit  Coal  Min.  Co.,  ""«^'P  °'  =°'-P<"-ation  and  transferred 

55  Wash.  167,  19  Ann.  Cas.  1255,  104  *"  ^^^  separate  property  of  the  indi- 

Pac   207  vidual  partners  or  stockholders."    Al- 

26  Indiana  Veneer  &  Lumber  Co.  v.  legheny  v.  Pittsburgh,  A.  &  M.  Pas- 

Hageman,  57  Ind.  App.  668,  105  N.  E.  senger  R.  Co.,  179  Pa.  St.  414,  36  Atl. 

253.  161,  quoted  with  approval  in  Knight 
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does  not  include  profits  which  have  been  made  by  the  corporation, 
where  no  dividend  has  been  declared.^* 

§3651.  Power  to  declare  dividends.  Every  business  or  trading 
corporation,  whether  it  has  a  capital  stock  or  not,  has  the  inherent 
power  to  declare  dividends  when  it  has  undivided  profits.^*  Mutual 
insurance  companies,  for  example,  although  they  have  no  capital  stock, 
have  the  right  to  declare  dividends  when  they  have  accumulated  a 
surplus.'"* 

Statutes  in  some  states  specifically  prohibit  the  payment  of  divi- 
dends before  the  capital  stock  is  fully  paid  in.'^ 

The  power  to  declare  dividends  is  vested,  in  the  absence  of  express 
provision  to  the  contrary,  not  in  the  stockholders,  but  in  the  board 
of  directors.** 

§3652.  Stockholders'  right  to  share  in  profits — ^Rights  before 
dividend  is  declared.  As  was  shown  in  a  previous  chapter,  the  prop- 
erty of  a  corporation  belongs  in  law  to  the  corporation,  and  not  to 
the  stockholders.'*  This  is  just  as  true  of  the  profits  earned  by  a 
corporation  as  it  is  of  its  other  assets.  The  stockholders  of  a  cor- 
poration may  have  the  equitable  right  to  insist  that  the  profits  from 
the  corporate  business  shall  be  divided  among  them,**  but  they  have 
no  legal  right  to  any  share  therein,  nor  is  there  any  indebtedness  to 
them  on  the  part  of  the  corporation,  so  as  to  entitle  them  to  maintain 
an  action  against  it,  until  a  dividend  has  been  made  or  declared; 
and  it  can  make  no  difference  that  the  amount  of  the  profits  and  the 
condition  of  the  corporation  are  such  that  the  directors  might  or  should 
declare  a  dividend,  and  would  be  compelled  by  equity  to  declare  one.** 

V.  Alamo  Mfg.  Co.,  190  Mich.  223,  157  Society  v.  Union  Pac.  E.  Co.,  212  N. 

N.  W.  24.  T.   360,   L.   E.   A.   1915  D   1052,  106 

28  Hyatt  V.  Allen,  56  N.  Y.  553,  15  N.  E.  92,  afE'g  162  N.  Y.  App.  Div. 

Am.  Eep.  449.  81,  147  N.  Y.  Supp.  382. 

29MeKean   v.   Biddle,   181    Pa.   St.  SOMcKean   v.   Biddle,  ■  181   Pa.   St. 

361,  37  Atl.  528.  .  361,  37  Atl.  528. 

"The    shareholders    may     *     *     *^  31  Williams   v.   Brewster,    117   Wis. 

out  of  the  as;9ets  of  the  corporation,  370,  93  N.  W.  479. 
declare  and  pay  dividends. "     In  re  32  See  §  3672,  infra. 

Haas  Co.,  131  Fed.  232.  S3  See   §  25,  supra. 

The  surplus  of  the  gains  or  profits  34  See  §  3656,  infra, 
beyond  what  may  be  necessary  to  kee^  3B  United  States.  Gibbons  v.  Ma- 
good  the  liability  to  capital  stock  hon,  136  U.  S.  549,  34  L.  Ed.  525,  afE  'g 
which  has  been  issued  may,  in  the  dis-  4  Mackey  (D.  C.) ,  130,  54  Am.  Eep. 
cretion  of  the  directors,  be  distributed  262 ;  Southern  Pac.  Co.  v.  Lowe,  238 
as   dividends.     Equitable  Life  Assur.  Fed.   847;    American   Steel  Foundries 
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It  is  the  declaration  of  the  dividend  which  creates  both  the  dividend 


V.  Lazear,  204  Fed.  204;  Knapp  v.  S. 
Jarvis  Adams  Co.,  135  Fed.  1008; 
Wheeler  v.  Northwestern  Sleigh  Co., 
39  Fed.  347. 

Alabama.  Curry  v.  Woodward,  44 
Ala.  305. 

Connecticut.  Spooner  v.  Phillips, 
62  Conn.  62,  16  L.  R.  A.  461,  26  Atl. 
396;  Phelps  v.  Farmers'  &  Mechanics' 
Bank,  26  Conn.  269. 

Georgia.  Central  of  Georgia  R.  Co. 
V.  Central  Trust  Co.  of  New  York,  135 
Ga.  472,  69  S.  E.  708 ;  Mann  v.  Ander- 
son, 106  Ga.  818,  32  S.  E.  870. 

Illinois.  Hamblock  v.  Clipper  Lawn 
Mower  Co.,  148  111.  App.  618;  Robert- 
son V.  H.  E.  Bucklen  &  Co.,  107  111. 
App.  369;  Alsop  v.  De  Koven,  107  111. 
App.  190,  aff'd  205  111.  309,  63  L.  R. 
A.  587,  68  N.  E.  930;  Waterman  v. 
Alden,  42  111.  App.  294,  rev  'd  on  other 
grounds  144  111.  90,  30  N.  E.  972. 

Indiana.  Frieke  v.  Angemeier,  53 
Ind.  App.  140,  101  N.  E.  329. 

Iowa.  Lauman  v.  Foster,  157  Iowa 
275,  50  L.  R.  A.  (N.  8.)  531,  135  N. 
W.  14. 

Kentucky.  Westerfield-Bonte  Co.  v. 
Burnett,  176  Ky.  188,  195  S.  W.  477; 
Guthrie's  Trustee  v.  Akers,  157  Ky. 
649,  163  S.  W.  1117 ;  Bowman  v.  Brey- 
fogle,  145  Ky.  443,  Ann.  Cas.  1914  B 
938,  140  S.  W.  694;  American  Wire 
Nail  Co.  V.  Gedge,  96  Ky.  513,  29  S. 
W.  353. 

Maine.  Goodwin  v.  Hardy,  57  Me. 
143,  99  Am.  Dec.  758. 

Maryland.  State  v.  Baltimore  &  O. 
R.  Co.,  6  Gill  363. 

Massachusetts.  Trefry  v.  Putnam, 
116  N.  E.  904;  Lee  v.  Fisk,  222  Mass, 
418,  109  N.  E.  833;  Boston  Safe  De 
posit  &  Trust  Co.  v.  Adams,  219  Mass 
175,  106  N.  E.  590;  Minot  v.  Paine 
99  Mass.  101,  96  Am.  Dec.  705 ;  Willis 
ton  V.  Michigan  Southern  &  N.  I.  R, 
Co.,  13  Allen  400. 

Michigan.  Knight  v.  Alamo  Mfg. 
Co.,    190   Mich.    223,   157   N.   W.   24; 


Lockhart  v.  Van  Alstyne,  31  Mich.  76, 
18  Am.  Rep.   156. 

Missouri.  Hill  v.  Atoka  Coal  & 
Milling  Co.,  21  S.  W.  508;  Kidd  v. 
Puritana  Cereal  Food  Co.,  145  Mo. 
App.  502,  122  S.  W.  784. 

New  Jersey.  Jackson '3  Adm'r  v. 
Newark  Plankroad  Co.,  31  N.  J.  L. 
277;  Stevens  v.  United  States  Steel 
Corporation,  68  N.  J.  Eq.  373,  59  Atl. 
905. 

New  York.  Godley  v.  Crandall  & 
Godley,  212  N.  Y.  121,  L.  R.  A.  1915  D 
632,  105  N.  E.  818,  modifying  on  other 
grounds  153  App.  Div.  697,  139  N.  Y. 
Supp.  236;  Robertson  v.  De  Brulatour, 
188  N.  Y.  301,  80  N.  E.  938,  aff'g  111 
App.  Div.  882,  98  N.  Y.  Supp.  15; 
Lowry  v.  Farmers'  Loan  &  Trust  Co., 
172  N.  Y.  137,  64  N.  E.  796,  aff'g  56 
App.  Div.  408,  67  N.  Y.  Supp.  759; 
Beveridge  v.  New  York  El.  R.  Co., 
112  N.  Y.  1,  2  L.  R.  A.  648,  19  N.  E. 
489;  Jermain  v.  Lake  Shore  &  M.  S. 
Ry.  Co.,  91  N.  Y.  483;  Boardman  v. 
Lake  Shore  &  M.  S.  Ry.  Co.,  84  N.  Y. 
157;  Hyatt  v.  Allen,  56  N.  Y.  553,  15 
Am.  Rep.  449 ;  Knickerbocker  v.  Con- 
ger, 110  App.  Div.  125,  97  N.  Y.  Supp. 
327;  Scott  v.  Eagle  Fire  Co.,  7  Paige 
198. 

North  Carolina.  Burroughs  v.  North 
Carolina  R.  Co.,  67  N.  C.  376,  12  Am. 
Rep.  611. 

Pennsylvania.  In  re  Goetz's  Estate, 
236  Pa.  630,  85  Atl.  65;  Corgan  v. 
George  F.  Lee  Coal  Co.,  218  Pa.  386, 
120  Am.  St.  Rep.  891,  11  Ann.  Cas. 
838,  67  Atl.  655. 

Tennessee.  Tubb  v.  Fowler,  118 
Tenu.  325,  99  S.  W.  988. 

Texas.  Bryan  v.  Sturgis  Nat.  Bank, 
40  Tex.  Civ.  App.  307,  90  S.  W.  704. 

Virginia.  Gordon's  Ex'rs  v.  Rich- 
mond, F.  &  P.  R.  Co.,  78  Va.  501. 

"A  dividend  is  usually  considered  a 
parcel  of  the  mass  of  corporate  prop- 
erty until  declared."  In  re  Wilson's 
Estate,  —  Ore.  — ,  167  Pac.  580. 
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itself    and   the   right    of   the    stockholder   to    demand    and    receive 
it.36 

Prior  to  the  declaration  of  a  dividend  the  right  of  the  stockholder 
to  a  s'hare  of  the  earnings  is  not  property,  and  hence  will  not  pass 
to  his  trustee  in  bankruptcy,^''  and  cannot  be  attached.'*  But  it  has 
been  held  that  his  right  to  compel  the  declaration  of  a  dividend  may 
be  enforced  by  his  trustee  in  bankruptcy.'^ 


"Until  a  dividend  is  declared  the 
entire  assets  of  the  corporation,  in- 
cluding surplus  or  accumulated  profits 
in  whatever  form  they  exist,  belong 
to  the  corporation,  and  the  corpora- 
tion owes  no  debt  in  respect  thereto 
to  the  stockholders  as  individuals." 
Stevens  v.  United  States  Steel  Cor- 
poration, 68  N.  J.  Bq.  373,  59  Atl.  905. 

"A  right  to  a  dividend  from  the 
profits  of  a  corporation  is  no  debt 
until  the  dividend  is  declared.  Until 
that  time  the  dividend  is  only  some- 
thing that  may  possibly  come  into 
existence,  but  the  obligation  on.  the 
part  of  the  company  to  declare  it  can- 
not be  treated  as  the  dividend  itself. ' ' 
Lockhart  v.  Van  Alstyne,  31  Mich. 
76,  18  Am.  Eep.  156. 

"To  let  a  jury  determine  whether 
there  are  or  are  not  profits,  and,  if 
there  are  any,  to  let  it  determine 
whether  those  profits  may  properly  be 
distributed  among  the  stockholders, 
would  be  equivalent  to  letting  a  jury 
declare  the  dividend.  This,  of  course, 
is  not  the  law;  and  if  each  stock- 
holder might  call  in  a  jury  at  his 
pleasure  to  determine  whether  a  divi- 
dend should  be  declared,  corporations 
would  be  short  lived  affairs  and  of 
very  liftle  value. ' '  Knight  v.  Alamo 
Mfg.  Co.,  190  Mich.  223,  157  N.  W. 
24. 

"A  sole  stockholder  is  not  entitled 
to  demand  the  profits  of  the  corpora- 
tion until  they  have  been  set  aside 
and  ordered  by  the  directors  to  be 
paid."  Central  of  Georgia  E.  Co.  v. 
Central  Trust  Co.  of  New  York,  135 
Ga.  472,  69  S.  E.  708. 


Where,  by  agreement,  a  party  is  to 
receive  all  dividends  on  stock  so  long 
as  he  remains  in  a  certain  employ- 
ment, and  he  quits  before  any  divi- 
dend is  declared,  he  is  not  entitled 
to  any  dividends  thereafter  declared. 
Clapp  v.  Astor,  2  Edw.  Ch.  (N.  Y.) 
379. 

Where  the  dividends  on  stock  held 
for  an  employee  are  to  be  credited  on 
the  purchase  price  thereof  under  a 
contract  which  further  provides  that 
if  he  leaves  the  company  to  go  into 
a  competing  business  he  is  to  receive 
only  what  has  been  so  credited  to  him 
on  such  stock,  and  he  does  so  leave, 
he  is  not  entitled  to  be  credited  with 
any  part  of  the  undivided  profits 
where  no  dividend  has  been  declared. 
Knapp  v.  S.  Jarvis  Adams  Co.,  135 
Fed.   1008. 

36  Boston  Safe  Deposit  &  Trust  Co. 
V.  Adams,  219  Mass.  175,  106  N.  E. 
590. 

37  Bryan  v.  Sturgis  Nat.  Bank,  40 
Tex.  Civ.  App.  307,  90  S.  W.  704. 

Though  dividends  on  stock  which  is 
the  separate  property  of  a  married 
woman  are  community  property,  and 
hence  will  pass  to  the  husband's 
trustee  where  he  is  adjudicated  a 
bankrupt  after  they  are  declared,  divi- 
dends declared  after  the  adjudication 
will  not  so  pass.  Bryan  v.  Sturgis 
Nat.  Bank,  40  Tex.  Civ.  App.  307,  90 
8.  W.  704. 

38  Bowman  v.  Breyfogle,  145  Ky. 
443,  Ann.  Cas.  1914  B  938,  140  S.  W. 
694. 

39  See  §  3657,  infra. 
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The  rule  that  stockholders  cannot  sue  for  a  dividend  until  it  has 
been  declared  by  the  directors  may  be  changed  by  express  provision 
in  the  charter  of  the  corporation.***  But  it  cannot  be  changed  by  mere 
agreement  between  the  stockholders." 

§  3653.  —  Rights  after  a  dividend  is  declared.  After  a  dividend 
has.  been  set  apart  or  declared,  the  rule  is  different.  As  soon  as  a 
dividend  is  lawfully  and  fully  declared  out  of  surplus  profits,  the  cor- 
poration becomes  indebted  from  that  moment  to  each  stockholder  for 
the  amount  of  his  share,  and  he  may  recover  the  same  in  an  action 
against  the  eorporation,*^  and  the  corporation  then  acquires  in  re- 


join state  V.  Louisiana  Bank,  5 
Mart.  N.  S.  (La.)  327,  it  was  held 
that,  where  the  charter  of  a  corpora- 
tion entitles  the  stockholders  to  a 
semiannual  dividend '  as  a"  matter  o£ 
right,  they  may  sue  the  corporation 
therefor  at  the  end  of  each  semian- 
nual   dividend    period. 

41  An  action  for  a  dividend  cannot 
be  maintained  where  no  dividend  has 
been  declared,  although  the  stock- 
holders may  have  agreed  that  one 
should  be  declared.  American  Wire 
Nail  Co.  V.  Gedge,  96  Ky.  513,  29  S. 
W.  353. 

42  United  States.  Staats  v.  Biograph 
Co.,  236  Fed.  454,  L.  E.  A.  1917  B 
728;  Wheeler  v.  Northwestern  Sleigh 
Co.,  39  Fed.  347. 

Alabama.  Gulf  Coal  &  Coke  Co. 
v.  Musgrove,  195  Ala.  219,  79  So.  179. 

California.  Cates  v.  Consolidated 
Bealty  Co.,  25  Cal.  App.  531,  144  Pac. 
301. 

Connecticut.  Bishop  v.  Bishop,  81 
Conn.  509,  71  Atl.  583;  Cogswell  v. 
Second  Nat.  Bank,  78.  Conn.  75,  60  Atl. 
1059,  aff'd  204  U.  S.  1,  51  L.  Ed. 
343;  Terry  v.  Eagle  Lock  Co.,  47  Conn. 
141;  Beers  v.  Bridgeport  Spring  Co., 
42  Conn.  17. 

Georgia.  Albany  Fertilizer  &  iFarm 
Improvement  Co.  v.  Arnold,  103  Ga. 
145,  29  S.  E.  695.  See  also  Mann  v. 
Anderson,  106  Ga.  818,  32  S.  E.  870. 

HUnois.  Cratty  v.  Peoria  Law  Li- 
brary Ass'n,  219  111.  516,  76  N.  E.  707, 


rev'g  120  111.  App.  596;  Pease  v.  Chi- 
cago  Crayon   Co.,  170   111.   App.   234. 

Iowa.  Redhead  v.  Iowa  Nat.  Bank, 
127  Iowa  572,  103  N.  W.  796. 

Maryland.  Gemmell  v.  Davis,  75 
Md.  546,  32  Am.  St.  Bep.  412,  23  Atl. 
1032. 

Massachusetts.  Lee  v.  Fisk,  222 
Mass.  418, 109  N.  E.  833;  Ford  v.  East- 
hampton  Rubber  Thread  Co.,  158  Mass. 
84,  20  L.  R.  A.  65,  35  Am.  St.  Rep. 
462,"  32  N.  E.  1036. 

Minnesota.  Northwestern  Marble 
&  Tile  Co.  v.  Carlson,  116  Minn.  438, 
133  N.  W.  1014. 

Missouri.  Ball  v.  Peper  Cotton 
Press  Co.,  141  Mo.  App.  26,  121  S.  W. 
798 ;  McLaran  v.  Crescent  Planing 
Mill  Co.,  117  Mo.  App.  40,  93  S.  W. 
819. 

New  HampsMre.  Hunt  v.  O'Shea, 
69  N.  H.  600,  45  Atl.  480. 

New  Jersey.  Jackson's  Adm'r  v. 
Newark  Plankroad  Co.,  31  N.  J.  L. 
277;  King  v.  Paterson  &  H.  River  R. 
Co.,  29  N.  J.  L.  504,  afE'g  29  N.  J. 
L.  82;  Raynolds  v.  Diamond  Mills 
Paper  Co.,  69  N.  J.  Eq.  299,  60  Atl. 
941;  Stevens  v.  United  States  Steei 
Corporation,  68  N.  J.  Eq.  373,  59  Atl. 
905. 

New  York.  Searles  v.  Gebbie,  115 
App.  Div.  778,  101  N.  Y.  Supp.  199, 
aff'd  190  N.  Y.  533,  83  N.  E.  1131; 
Billingham  v.  E.  P.  Gleasou  Mfg.  Co., 
101  App.  Div.  476,  91  N.  Y.  Supp.  1046, 
aff'd  185  N.  Y.  571,  78  N.  E.  1099; 
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spect  to  it  a  right  of  set-off  for  any  debts  due  by  the  stockholder  to 
the  company.**  "A  dividend  divides  the  property  which  belongs  to 
the  corporation  into  that  which  the  corporation  retains  and  that 
which  the  corporation  agrees  to  pay  to  the  stockholders,  and  which  it  is 
thereby  bound  to  pay. "  **  "  The  declaration  of  the  dividend  has 
the  effect  to  segregate  the  earnings,  to  the  amount  of  the  dividend, 
from  the  corporation's  assets,  or  general  mass  of  property,  which  is 
represented  by  the  ca,pital  stock,  and  to  appropriate  the  same  to  the 
then  stockholders.  The  corporation  thereafter  holds  the  dividend  for 
the  stockholders,  who  become  entitled  to  recover  the  same  of  the  cor- 
poration, as  debtor,  when  the  time  for  payment,  fixed  by  the  resolu- 
tion of  declaration  or  by  the  law,  is  reached."**  " The,  doctrine  is 
that   by  the  mere   declaration,   the   dividend  becomes  immediately 


In  re  Le  Blane,  14  Hun  8,  75  N.  Y. 
598;  Le  Roy  v.  Globe  Ins.  Co.,  2  Edw. 
Ch.  657. 

North  Carolina.  University  v. 
North  Carolina  E.  Co.,  76  N.  C.  103, 
22  Am.  Rep.  671. 

Oregon.  Steel  v.  Island  Milling  Co., 
47  Ore.  293,  83  Pae.  783. 

Pennsylvania.  West  Chester  &  P. 
R.  Co.  V.  Jaekson,  77  Pa.  St.  321. 

Tennessee.  Wallin  v.  Johnson  City 
Lumber  &  Manufacturing  Co.,  136 
Teun.  124,  L.  E.  A.  1917  B  323,  188 
S.  W.  577. 

Texas.  Yeaman  v.  Galveston  City 
Co.,  106  Tex.  389,  167  S.  W.  710.    . 

Virginia.  Gordon's  Ex'rs  v.  Eiehr 
mond,  F.  &  P.  R.  Co.,  78  Va.  501. 

Wisconsin.  See  Zinn  v.  German- 
town  Farmers'  Mut.  Ins.  Co.,  132  Wis. 
86,  111  N.  W.  1107. 

"The  declaration  of  the  dividend 
sets  apart  from  the  profite  of  the  cor- 
poration a  sum  which  is  to  be  paid  to 
the  stockholders  in  proportion  to  their 
shares,  and  *  *  *  creates  a.  debt 
due  from  the  corporation  to  each 
shareholder,  resulting  in  the  relation 
of  debtor  and  creditor."  Staats  v. 
Biograph  Co.,  236  Fed.  454,  L.  R.  A. 
1917  B  728. 

"The  law  at  that  time  implies  a 
promise  on  the  part  of  the  corporation 
to  pay  to  the  then  stockholders  their 


proportionate  amounts  as  dividends. " 
Wallin  V.  Johnson  City  Lumber  & 
Mfg.  Co.,  136  Tenn.  124,  L.  R.  A. 
1917  B  323,  188  S.  W.  577. 

This  is  true  whether  the  dividend 
is  declared  voluntarily  or  by  order  of 
a  court  of  equity.  Raynolds  v.  Dia- 
mond Mills  Paper  Co.,  69  N.  J.  Eq. 
299,  60  Atl.  941. 

A  by-law  declaring  a  certain  per 
cent,  dividend  on  preferred  stock  from 
net  earnings,  at  an  annual  date,  the 
remaining  net  profits,  if  any,  to  be 
devoted  to  a  dividend  on  common 
stock,  is  in  effect  an  appropriation  of 
the  net  earnings  to  dividends,  and 
has  the  force  and  effect  of  a  contract, 
Seattle  Trust  Co.  v.  Pitner,  18  Wash. 
401,  51  Pac.  1048. 

After  a  dividend  has  been  declared 
out  of  the  surplus,  the  fund  is  no 
longer  taxable  as  the  property  of  the 
corporation.  Pollard  v.  First  Nat. 
Bank,  47  Kan.  406,  28  Pac.  202. 

As  to  the.  remedies  of  stockholders 
to,  recover  declared  dividends,  see 
§3687  et  seq.,  infra. 

48  See  §  3697  et  seq.,  infra. 

44  Staats  v.  Biograph  Co.,  236  Fed. 
454,  L.  E.  A,  1917  B  728. 

46  Wallin  V.  Johnson  City  Lumber 
&  Manufacturing  Co.,  136  Tenn.  124, 
L.  R.  A.  1917  B  323,  188  S.  W.  577. 
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thereby  separated  and  segregated  from  the  stock  and  exists  inde- 
pendently of  it;  that  the  right  thereto  becomes  at  once  immediately 
fixed  and  absolute  in  the  stockholder  and  from  thenceforth  the  right 
of  each  individual  stockholder  is  changed  by  the  act  of  declaration 
from  that  of  partner  and  part  owner  of  the  corporate  property  to  a 
status  absolutely  adverse  to  every  other  stockholder  and  to  the  cor- 
poration itself,  in  so  far  as  his  pro  rata  proportion  of  the  dividend  is 
concerned."*®  "The  setting  aside  or  segregation  may  precede  the 
time  of  payment,  postponed  for  the  convenience  of  the  company,  or 
the  order  for  actual  payment. ' '  *' 

When  the  directors  of  a  corporation  have  merely  declared  a  divi- 
dend, the  corporation  becomes  a  mere  debtor  to  each  stockholder  for 
the  amount  due  him,  and  the  stockholders  are  in  the  same  position  as 
other  creditors.  There  is  no  trust  relation,  but  simply  the  relation  of 
debtor  and  creditor.*'  And  this  is  true,  notwithstanding  the  cor- 
poration may  have  an  account  with  each  stockholder  on  its  books, 
and  may  credit  him  with  the  amount  of  the  dividend  due  him.*'    But 

46  McLaran  v.  Crescent  Planing  Mill  48  Hunt  v.  0  'Shea,  69  N.  H.  600,  45 

Co.,  117  Mo.  App.  40,  93  S.  W.  819.  Atl.   480  ;    In   re    Severn   &   W.    &   S. 


47Wallin  V.  Johnson  City  Lumber 
&  Manufacturing  Co.,  136  Tenn.  124, 
L.  E.  A.  1917  B  323,  188  S.  W.  577. 

Though  payable  at  a  future  date, 
the  declaration  severs  the  fund  from, 
the  assets  of  the  corporation.  Cogs- 
well V.  Second  Nat.  Bank,  78  Conn. 
,75,  60  Atl.  1059,  afE'd  204  V.  S.  1, 
51  L.  Ed.  343. 

Where  the  board  of  directors 
adopted  a  resolution  "that  a  dividend 
of  6  per  cent,  be  declared  on  the  com- 
mon stock,  payable  *  *  *  at  such 
time  as  the  finances  of  the  firm  will 
in  the  judgment  of  the  board  of  direc- 
tors warrant,"  and  the  stockholders 
were  notified  at  their  annual  meeting 
that  such  a  dividend  had  been  de- 
clared, and  the  company  had  on  hand 
suflicient  undivided  profits  to  pay  such 
dividend,  it  was  held  that  this 
amounted  to  the  declaration  of  a  divi- 
dend, and  that  no  further  action  by 
the  directors  was  neeossary  in  order 
to  segregate  the  share  of  each  stock- 
holder. Northwestern  Marble  &  Tile 
Co.  v.  Carlson,  116  Minn.  438,  133  N. 
W.  1014. 
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"Upon  the  principle  that  the  dec- 
laration of  the  dividend  operates  as  a 
severance  thereof  from  the  stock  in 
the  general  mass  of  the  corporate 
property,  and  raises  from  such  declara- 
tion an  implied  promise  on  the  part 
of  the  corporation  to  pay  the  stock- 
holder the  amount  of  the  dividend,  it 
has  been  adjudicated  that  when 
moneys  for  the  payment  of  such  divi- 
dend are  not  set  apart  for  the  pay- 
ment thereof,  but  are  permitted  to 
remain  still  in  the  corpus  of  such  cor- 
porate estate  after  the  declaration, 
the  stockholder  stands  as  a  gen- 
eral creditor  of  the  concern  in  bank- 
ruptcy who  can  come  in  only  ratably 
with  such  creditors,  looking  to  the 
general  estate  for  liquidation  of  his 
divided  debt."  McLaran  v.  Crescent 
Planing  Mill  Co.,  117  Mo.  App.  40, 
93  S.  W.  819.  See  also  Lowne  v. 
American  Fire  Ins.  Co.,  6  Paige  (N. 
Y.)  482. 

49  In  re  Severn  &  W.  &  S.  Bridge 
Ey.  Co.,  74  L.  T.  (N.  S.)  219. 
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when  the  directors  have  not  only  declared  a  dividend,  but  have  set 
apart  and  appropriated  a  fund  for  the  payment  thereof,  the  fund 
so  set  apart  and  appropriated  is  thereby  separated  from  the  other 
assets  of  the  corporation,  and  becomes  a  trust  fund  in  the  hands  of 
the  corporation,  and  the  stockholders  have  a  right  to  insist  that  it 
shall  be  applied  in  payment  of  the  dividend,  to  the  exclusion  of  any 
other  claim  against  the  corporation.^" 

If  the  amount  of  a  declared  dividend  is  retained  by  the  corpora- 
tion, with  the  Consent  of  the  stockholder,  to  indemnify  it  against  pos- 
sible loss  on  the  stockholder's  warranty  of  title,  the  arrangement  is 
in  the  nature  of  a  pledge  and  creates  a  trust,  and  upon  a  breach  of 
that  trust  by  a  conversion  of  the  fund  or  by  the  trustee's  unauthorized 
use  of  it,  the  corporation,  as  trustee,  becomes  liable  in  assumpsit  to  the 
stockholder,  the  measure  of  such  damages  being  the  amount  of  the 
money  so  used  or  converted  with  interest.^' 

A  stockholder's  right  to  dividends  cannot  be  affected  by  a  change 
in  the  by-laws  made  after  he  became  a  stockholder  and  after  the 
dividends  in  question  accrued,  and  this  is  true  though  the  change  is 
made  for  the  ostensible  purpose  of  correcting  a  mistake  in  the  by- 
laws.^2 

A  stockholder  cannot  compel  the  payment  of  a  declared  dividend, 
where  it  would  necessarily  have  to  be  paid  out  of  capital  and  not  out 
of  surplus.*^  Nor  will  a  court  of  equity  order  the  merchantable  manu- 
factured product  of  a  corporation  on  hand  to  be  sold  and  the  proceeds 
applied  to  the  payment  of  dividends  declared  and  unpaid,  since  to 

50  McLaran     v.     Crescent     Planing  laration  of  the  dividend  cannot  be  re-' 

Mill  Co.,  117  Mo.  App.  40,  93  S.  W.  called    though    the    company   becomes 

819;  In  re  Le  Blanc,  14  Hun  (N.  Y.)  8,  inaolvent   before   it   is  4)aid.     Albany 

afe'd  75  N.  y.  598;  Le  Boy  v.  Globe  Fertilizer    &   Farm   Improvement    Co. 

Ins.  Co.,  2  Edw.  Ch.  (N.  Y.)  657.     See  v.  Arnold,  103  Ga.  145,  29  S.  E.  695. 

also  Staata  v.  Biograph  Co.,  236  Fed.  61  Gulf   Coal   &   Coke    Co.   v.   Mus- 

454,   L.   E.   A.   1917  B   728;   Ford  v.  grove,  195  Ala.  219,  70  So.  179. 

Easthampton  Eubber  Thread  Co.,  158  52  Gellermann   v.   Atlas   Foundry   & 

Mass.  84,  20  L.  R.  A.  65,  35  Am.  St.  Machine   Co.,  45  Wash.  114,  87  Pac. 

Rep.    462,    32    N.    E.    1036;    Hunt    v.  1059. 

O'Shea,   69   N.   H.   600,  45   Atl.   480;  SSLapsley   v.   Merchants'  Bank   of 

Van  Dyck  v.  McQuade,  86  N.  Y.  38;  Jefferson   City,  105   Mo.   App.   98,   78 

Peckham  v.  Van  Wagenen,  83  N.  Y.  S.  W.  1095;  Berryman  v.  Bankers' Life 

40,  38  Am.  Kep.  392;  Lowne  v.  Ameri-  Ins.  Co.,  117  N.  Y.  App.  Div.  730,  102 

can   Fire   Ins.    Co.,   6   Paige    (N.  Y.)  N.  Y.  Supp.  695. 

482;  Dock  v.  Schlichter  Jute  Cordage  That  dividends  are  payable  out  of 

Co.,  167  Pa.  St.  370,  31  Atl.  656.  profits  only,  see  §  3658,  infra. 

Under  such  circumstances  the  dee- 
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do  so  would  be  an  unnecessary  invasion  of  the  legitimate  functions 
of  the  board  of  directors.^* 

§  3654.  Revocation  of  declaration  of  dividend.  Since  the  right  of 
the  stockholders  of  a  corporation  to  a  dividend  becomes  vested  as 
soon  as  the  dividend  has  been  fully  declared  by  the  directors,  and  the 
corporation  becomes  their  debtor  for  their  respective  shares,  it  neces- 
sarily follows  that  neither  the  sam«  board  of  directors  nor  their 
successors  can  afterwards  reconsider  their  action  and  revoke  the 
declaration  of  a  legally  declared  dividend  without  the  stockholders' 
consent.**  This  is  especially  true  where  a  fund  has  been  set  apart 
or  deposited  by  the  corporation  out  of  which  the  dividend  is  to  be 
paid.*®  And  it  has  been  held  to  be -true  even  though  no  such  fund 
has  been  set  aside  or  deposited,*'  although  there  is  a  dictum  to  the 
effect  that  where  there  has  been  no  such  appropriation  the  declara- 
tion may  be  rescinded  in  a  proper  case  and  for  cause.** 


Bl  Carson  v.  Allegany  Window  Glass 
Co.,  189  Fed.  791. 

56  United  States.  Staats  v.  Bio- 
•graph  Co.,  236  Fed.  454,  L.  B.  A. 
1917 B  728. 

Oonnectlcut.  See  Terry  v.  Eagle 
Lock  Co.,  47  Conn.  141. 

Georgia.  Altjany  Fertilizer  &  Farm 
Improvement  Co.  v.  Arnold,  103  Ga. 
145,  29  S.  E.  695. 

Missouri.  MeLaran  v.  Crescent 
Planing  Mill  Co.,  117  Mo.  App.  40,  93 
S.  W.  819. 

New  Jersey.  King  v.  Paterson  & 
H.  River  E.  Ccf.,  29  N.  J.  L.  82,  aff'd 
29  N.  J.  L.  504. 

Pennsylvania.  Dock  v.  Schlichter 
Jute  Cofdage  Co.,  167  Pa.  St.  370,  31 
Atl.  656. 

"Such  a  dividend  cannot  be  re- 
scinded because  a  debtor  does  not 
have  it  within  his  power  to  '  rescind ' 
his  debt."  Staats  v.  Biograph  Co., 
236  Fed.  454,  L.  R.  A.  1917  B  728. 

Where  declared  dividends  have  been 
credited  to  the  individual  stockhold- 
ers on  the  books  of  the  company,  the 
directors  cannot,  without  their  eon- 
sent,  direct  that  such  dividends  be 
taken  ;from  the  accounts  of  the  indi- 


vidual stockholders  and  carried  to  a 
surplus  fund  account.  Beers  v. 
Bridgeport  Spring  Co.,  42  Conn.  17. 

56  Dock  V.  Schlichter  Jute  Cordage 
Co.,  167  Pa.  St.  370,  31  Atl.  656. 

If  the  corporation  has  become  a 
trustee  by  depositing  a  fund  out  of 
which  the  dividends  are  ta  be  paid, 
the  trust  relation  so  established  can- 
not b"e  terminated  at  the  pleasure  of 
the  board  of  directors  by  a  vote  re- 
scinding its  former  action.  Staats  v. 
Biograph  Co.,  236  Fed.  454,  L.  E.  A. 
1917 B  728. 

67  McLaran  v.  Crescent  Planing  Mill 
Co.,  117  Mo.  App.  40,  93  S.  W.  819. 

Even  under  such  circumstances  it 
cannot  be  rescinded  unless  it  is  shown 
that  the  distribution  would  be  inju- 
rious to  the  business  of  the  company. 
Dock  V.  Schlichter  Jute  Cordage  Co., 
167  Pa.  St.  370,  31  Atl.  656. 

68  Dock  V.  Schlichter  Jute  Cordage 
Co.,  167  Pa.  St.  370,  31  Atl.  656.  In 
this  case  it  is  suggested,  by  way  of 
example,  that  if  the  plant  of  the  cor- 
poration should  be  destroyed  by  fira 
immediately  after  the  passage  of  the 
resolution,  and  in  the  honest  judgment 
of  the  directors  the  earnings  intended 
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It  has  been  held  that  a  mere  vote  of  the  directors  to  pay  a  dividend 
may  be  revoked,  either  by  them  or  by  their  successors,  if  it  has  not 
been  made  public  or  communicated  to  the  stockholders  and  no  fund 
has  been  set  apart  or  appropriated  for  payment  of  the  dividend, 
since,  until  there  has  been  at  leeist  a  communication  of  the  vote,  the 
action  of  the  directors  is  not  final.^' 

There  is  authority  to  the  effect  that  the  rule  precluding  rescission 
does  not  apply  to  stock  dividends,  and  that  the  declaration  of  such 
a  dividend  may  be  rescinded  at  any  time  before  the  actual  issuance 
of  the  stock.®"  And  this  has  been  held  to  be  true  of  a  dividend  pay- 
able in  scrip  redeemable  in  cash,  stock  or  evidences  of  indebtedness 
at  the  option,  of  the  directors.®^  On  the  other  hand  it  has  been  held 
that  the  rule  precluding  rescission  applies  where  the  dividend  is 
payable  in  shares  of  its  own  stock  which  the  company  has  purchased 
out  of  its  earnings,  and  it  is  not  shown  that  its  distribution  would 
be  injurious  to  the  'business  of  the  company.*^  The  reason  for  the 
exception  in  the  case  of  stock  dividends  is  found  in  the  difference 
in  the  nature  of  cash  and  st6ck  dividends.**  In  the  case  of  a  cash 
dividend  the  amount  to  be  distributed  is  severed  from  the  general 
fund  and  becomes  the  property  of  the  stockholders  pro  rata  as  soon  as 
the  dividend  is  voted,®*  while  in  the  case  of  a  stock  dividend  all 
the  formalities  necessary  to  a  valid  increase  of  the  stock  must  be 
complied  with  before  the  stockholders  are  entitled  to  anything,  and 
the  mere  declaration  of  the  dividend  does  not,  therefore,  give  them 
a  vested  right.®*    It  is  also  probable  that  the  declaration  of  an  illegal 

for  distri'butioii  should  be  recalled  and  Laran   v.  Crescent  Planing  Mill   Co., 

used   for  the   restoration   of   the   de-  117  Mo.  App.  40,  93  S.  W.  819,  where 

stroyed  property,  they  would  have  a  this  rule  is  referred  to  but  the  ques- 

right  to  rescind  it.    See  also  Pord  v.  tion  is  not  decided. 

Basthampton  Rubber  Thread  Co.,  158  .And  see  discussion  of  this  subject 

Mass.  84,  20  L.  B.  A.  65,  35  Am.  St.  injl5  Mich.  L.  Eev.  432. 

Rep.  462,  32  N.  E.  1036.  61  Staats  v.  Biograph  Co.,  236  Fed. 

B9Pord     V.     Easthampton     Rubber  454,  L.  E.  A.  1917  B  728. 

Thread  Co.,  158  Mass.  84,  20  L.  E.  A.  82  Dock  v.  Schlichter  Jute  Cordage 

65,  35  Am.  St.  Rep.  462,  32  N.  B.  1036.  Co,,  167  Pa.  St.  370,  31  Atl.  656. 

See  criticism  of  this  ease  in  McLaran  83  Staats  v.  Biograph  Co.,  236  Fed. 

V.  Crescent  Planing  Mill  Co.,  117  Mo.  454,  L.   R.   A.   1917  B   728;    Terry   v. 

App.  40,  93  S.  W.  819.  See  also  dictum  Eagle  Lock  Co.,  47  Conn.  141;  Dock 

in  Staats  v.  Biograph  Oo.,  236  Fed.  454,  v.    Sehlichter   Jute   Cordage   Co.,    167 

L.  R.  A.  1917  B  728.  Pa.  St.  370,  31  Atl.  656. 

60  Staats  V.  Biograph  Co.,  236  Fed.  64  See  §3677,  infra. 

454,  L.   B.   A.   1917  B   728;    Terry   v.  6S  See  §3682,  infra. 

Eagle  Lock  Co.,  47  Conn.  141 ;  Dock  v.  As  to  increases  of  stock  generally, 

Sehlichter  Jute  Cordage  Co.,  167  Pa.  see  §  34i57  et  eeq. 
St.   370,   31   Atl.   656.     ^ee  also  kc- 
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dividend  may  be  revoked,  as  in  the  case  of  a  dividend  declared  when 
the  corporation  has  no  profits  with  which  to  pay  it.®^  And  a  stock- 
holder may  be  estopped  to  claim  a  dividend  revoked  for  this  alleged 
reason  by  accepting  payment  of  one  subsequently  declared  which  is 
expressly  stated  in  the  resolution  to  be  in  lieu  of  the  former  one.®' 

The  right  to  object  to  a  rescission  may  be  waived,**  and  may  be 
lost  in  equity  by  acquiescence  and  long  delay  in  asserting  it.®* 

§  3655.  Effect  of  insolvency.  Since  the  stockholders  of  a  corpora- 
tion have  no  legal  right  to  share  in  its  profits  until  a  dividend  has 
been  declared,  the  right  of  creditors  of  an  insolvent  corporation  to 
have  its  assets  applied  to  the  satisfaction  of  their  claims,  before  any 
distribution  among  the  stockholders,  attaches,  not  only  to  the  capital 
of  the  corporation,  but  also  to  undivided  profits  out  of  which  a 
dividend  might  have  been  declared  if  the  corporation  had  not  become 
insolvent.'*  But  when  a  dividend  has  been  fully  and  lawfully 
declared,  the  stockholders  are  in  precisely  the  same  position  as  ofther 
creditors.  If  the  corporation  becomes  insolvent  before  the  dividend  is 
paid  or  set  apart,  they  are  entitled  to  share  pro  rata  with  other 
creditors.'^ 

When  dividends  have  not  only  been  declared  out  of  surplus  profits, 

66  Albany    Fertilizer    &    Farm    Im-  68  Terry  v.  Eagle  Lock  Co.,  47  Conn, 

provement  Co.  v.  Arnold,  103  Ga.  145,  141. 

29  S.  E.  695.     See  dictum  to  this  ef-  69  in  Terry  v.   Eagle  Lock   Co.,  47 

feet   in   Staata   v.   Biograph   Co.,   236  Conn.  141,  it  was  held  that  a  suit  by 

Fed.  454,  L.  E.  A.  1917  B  728.  a  stockholder  to  recover  a  stock  divi- 

67'WIhere  the  board  of  directors  re-  dend,   brought   a  year   after   a   vote 

voked  the  '  declaration  of  a  dividend  rescinding  the  declaration  of  the  divi- 

•on   the  ground    that    the    corporation  dend,   was   barred    by  the   plaintiff's 

had  no  funds  with  which  to  pay  it,  laches,   where   important   transactions 

and  thereafter  declared  another  divi-  had  intervened  and  stock  had  changed 

dend  for  exactly  the  same  amount,  re-  hands  on  the  basis  of  the  unincreased 

citing    the    illegality    of    the    former  capital.     See   also  Dock  v.  Schliehter 

one,  and   expressly   making  the   pay-  Jute   Cordage    Co.,   167    Pa.   St.    370, 

ment    and   acceptance    of    the    latter  31  Atl.  656. 

one  to  be  in  lieu  of  the  former  one,  70  Scott  v.  Eagle  Fire  Co.,  7  Paige 

it  was  held  that  a  shareiholder  who  (N.  Y.)   198. 

accepted  payment  of  the  latter  divi-  71  Hunt   v.  O'Shea,   69  N.   H.  600, 

dend   did  so  in  accordance  with   the  45  Atl.  480.     See  also  Ball  v.  Peper 

terms  of  the  resolution  declaring  it.  Cotton  Press  Co.,  141  Mo.  App.  26,  121 

and  was  estopped  from  claiming  pay-  S.  W.  798;  McLaran  v.  Crescent  Plan- 

ment  of  the  first,  even  if  it  was  valid.  ing  MUl  Co.,  117  Mo.  App.  40,  93  S. 

Albany   Fertilizer    &    Farm   Improve-  W.  819.    And  see  Allen-West  Commis- 

ment  Co.  v.  Arnold,  103   Ga.   145,   29  sion  Co.  v.  Gwaltney,  90  Ark.  608,  119 

6.  E.  695.  e.    W.    392,    where   a    claim,  for   the 
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but  the  fund  for  their  payment  has  been  set  apart,  and  distinguished 
from  the  general  mass  of  the  company's  funds,  the  fund  so  set  apart 
becomes  a  trust  fund  for  the  payment  of  the  dividends,  and  the 
right  of  the  stockholders  to  receive  the  same  as  against  creditors  of 
the  corporation  is  not  affected  by  the  subsequent  insolvency  of  the 
corporationJ*  This  principle  does  not  apply  where  the  funds  are 
not  set  apart  and  appropriated  to  the  payment  of  a  dividend  which 
has  been  declared,  but  under  such  circumstances  the  stockholders  are 
not  entitled  to  any  preference  over  the  general  creditors.'"^  And  it 
has  been  held  that  merely  crediting  each  stockholder  with  the  amount 
due  him  on  the  books  of  the  corporation  is  not  such  a  setting  apart 
of  the  fund  as  to  make  the  corporation  a  trustee  instead  of  a  mere 
debtor  to  the  stockholders.'* 

§  3656.  Compelling  declaration  and  payment  of  dividends — In  gen- 
eral. If  the  directors  of  a  corporation  abuse  their  discretion,  and 
fraudulently  or  arbitrarily  refuse  to  pay  a  dividend,  when  the  condi- 
tion of  the  corporation  makes  it  their  duty  to  do  so,  a  court  of  equity 


amount  of  a  dividend,  filed  in  insol- 
vency proceedings,  was  disallowed  on 
the  ground  that  the  preponderance  of 
the  evidence  showed  that  no  such  divi- 
dend had  been  declared. 

TOMcLaran  v.  Crescent  Planing 
Mill  Co.,  117  Mo.  App.  40,  93  S.  W. 
819;  In  re  Le  Blanc,  14  Hun  (N.  Y.) 
8,  aff'd  76  N".  Y.  598;  Le  Roy  v.  Globe 
Ins.  Co.,  2  Edw.  'Ch.  (N.  Y.)  657.  See 
also  Ford  v.  Easthampton  Eubber 
Thread  Co.,  158  Mass.  84,  20  L.  R.  A. 
65,  35  Am.  St.  Rep.  462,  32  N.  E. 
1036;  Hunt  v.  O'Shea,  69  N.  H.  600, 
45  Atl.  480;  Van  Dyck  v.  McQuade, 
86  N.  Y.  38;  Peckham  v.  Van  Wag- 
enen,  83  N.  Y.  40,  38  Am.  Rep.  392; 
Lowne  v.  American  Fire  Ins.  Co.,  6 
Paige  (N.  Y.)  482. 

In  Le  Roy  v.  Globe  Ins.  Co.,  2  Edw. 
Ch.  (N.  Y.)  657,  the  board  of  directors 
of  an  insurance  company  declared  a 
dividend  at  a  time  when  there  were 
surplus  profits  out  of  which  it  was 
proper  to  pay  a  dividend,  fixed 
the  day  for  its  payment,  published 
the  fact  in  the  newspapers,  carried  .the 


amount  on  its  books  to  the  debit  of 
profit  .and  loss,  and  apportioned  the 
same  among  the  stockholders  by  fill- 
ing up  and  signing  checks  upon  the 
bank  in  which  the  funds  were  de- 
posited for  the  purpose  of  delivery  to 
each  stockholder  when  called  for. 
Afterwards  there  was  a  disastrous  fire, 
and  the  company  became  insolvent 
and  went  into  the  hands  of  a  receiver. 
It  was  held  that  the  fund  was  so 
set  apart  by  the  company,  and  distin- 
guished from  the  general  mass  of  its 
funds,  that  it  became  a  trust  fund 
for  the- payment  of  the  dividends,  and 
that  the  stockholders  were  entitled 
thereto. 

73  McLaian  v.  Crescent  Planing 
Mill  Co.,  117  Mo.  App.  40,  93  S.  W. 
81S;  Hunt  v.  dShea,  69  N.  H.  600, 
45  Atl.  480;  Lowne  v.  American  Fire 
Ins.  'Co.,  6  Paige  (N.  Y.)  482;  In  re 
Severn  &  W.  &  iS.  Bridge  Ry.  Co.,  74 
L.  T.   (N.  S.)   219. 

74  In  re  Severn  &  W.  &  S.  Bridge 
Ey.  Co.,  74  L.  T.  (N.  S.)  219. 
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will  compel  them  to  do  so  at  the  suit  of  a  stockholder.'^  And  the  same 
is  true  where  the  statute  expressly  requires  the  payment  of  dividends 
at  certain  fixed  times  provided  there  are  surplus  profits  which  may 


TS  United  States.  In  re  Brantman, 
244  Fed.  101;  Knapp  v.  S.  Jarvis 
Adams  Co.,  135  Fed.  1008;  Storrow 
V.  Texaa  Consol.  Compress  &  Manu- 
facturing Ass'n,  92  Fed.  5,  87  Fed. 
612. 

Colorado.  See  Eollins  v.  Denver 
Club,  43  Colo.  345,  18  L.  R.  A.  (N.  8.) 
733,  96  Pae.  188. 

Oonnecticut.  Beers  v.  Bridgeport 
Spring  Co.,  42  Conn.  17;  Pratt  v. 
Pratt,  Bead  &  Co.,  33  Conn.  446. 

Eeiatucky.  See  Westerfield-Bonte 
Co.  V.  Burnett,  176  Ky.  188,  195  S. 
W.  477. 

laOuisUma.  Crichton  v.  Webb  Press 
Co.,  113  La.  167,  67  L.  B.  A.  76,  104 
Am.  St.  Eep.  500,  36  So.  &26. 

Majne.  Spear  v.  Eoekland-Kook- 
port.  Lime  Co.,  113  Me.  285,  93  Atl. 
754;  Hazeltine  v.  Belfast  &  M.  L.  R. 
Co.,  79  Me.  411,  1  Am.  St.  Rep.  330, 
10  Atl.  328;  Belfast  &  M.  L.  R.  Co.  v. 
Belfast,  77  Me.  445,  1  Atl.  362. 

Massachusetts.  Lee  v.  Fisk,  222 
Mass.  418,  109  N.  E.  833.  See  also 
Barnard  v.  Vermont  &  M.  R.  Co.,  7 
Allen  512. 

Michigan.  Knight  v.  Alamo  Mfg. 
Co.,  190  Mich.  223,  157  N.  W.  24. 

Minnesota.  Anderson  v.  W.  J. 
,  Dyer  &  Bro.,  94  Minn.  30,  101  N.  W. 
1061. 

Missouri.  Kidd  v.  Puritana  Cereal 
Food  Co.,  145  Mo.  App.  502,  12.2  S.'  W. 
784. 

New  Jersey.  Blauehard  <v.  Pruden- 
tial Ins.  Co.,  78  N.  J.  Eq.  471,  79 
Atl.  533;  Stevens  v.  United  States 
Steel  Corporation,  68  N.  J.  Eq.  373, 
59  Atl.  905;  Laurel  Springs  Land  Co. 
V.  Fougeray,  50  N.  J.  Eq.  756,  26  Atl. 
886,  rev'g  50  N.  J.  Eq.  185,  24  Atl. 
499;  Lawton  v.  Bedell  (N.  J.  Oh.), 
71  Atl.  490. 

New  York.     In  re  Rogers,   161   N. 


Y.  108,  55  N.  E.  393,  afC'g  22  App. 
Div.  428,  48  N.  Y.  Supp.  175;  Kassel 
V.  Empire  Tinware  Co.,  —  App.  Div. 
— ,  164  N.  Y.  Supp.  1033;  Hiscoek  v. 
Lacy,  9  Misc.  578,  30  N.  Y.  Supp.  860; 
Scott  V.  Eagle  Fire  Co.,  7  Paige  198. 

Oregon.  Baillie  v.  Columbia  Gold 
Min.  Co.,  166  Pae.  965. 

South  Dakota.  Ritchie  v.  People's 
Tei.  Co.,  22  S.  D.  59.8,  119  K.  W.  990. 

Wisconsin.  Morey  v.  Fish  Bros. 
Wagon  Co.,  108  Wis.  520,  84  N.  W. 
862. 

Englaind.  Rex  v.  Bank  of  England, 
2  B.  &  Aid.  620. 

Canada.  See  Earle  v.  Burland,  27 
Out.  App.  540. 

"If  directors  wrongfully  refuse  to 
declare  a  dividend  when  one  ought  to 
be  declared,  the  stockholder  may  have 
his  remedy  in  equity."  Knight  v. 
Alamo  Mfg.  Co.,  190  Mich.  223,  157 
N.  W.  24. 

"The  directors  must  act  honestly 
and  with  discretion  in  the  perform- 
ance of  their  duties,  and  this  principle 
■applies  to  their  action  in  the  matter 
of  dividends.  In  a  clear  case  equity 
will  sometimes  compel  a  corporation 
to  declare  a  dividend."  Baillie  v.  Oo- 
lumbia  Gold  Min.  Co.,  —  Ore.  — ,  166 
Pae.  965. 

"When  the  right  to  a  dividend  is 
clear,  and  there  are  funds  from  which 
it  can  properly  be  made,  a  court  of 
equity  will  interfere  to  compel  the 
corporation  to  declare  it.  Directors 
are  not  allowed  to  use  their  powers 
illegally,  wantonly,  or  oppressively." 
Spear  v.  Rockland-Rockport  Lime  Co., 
113  Me.  285,  93  Atl.  754. 

"Where  dividends  are  withheld  for 
an  unlawful  purpose — ^to  deprive  a 
particular  stockholder  of  his  rights — 
he  may  have  the  aid  of  equity  for  ade- 
quate protection."     Anderson   v.   W. 
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lawfully  be  so  applied.'^  •  But  it  is  a  well-settled  principle  that 
whether  or  not  dividends  shall  be  paid,  and'  the  amount  of  the  divi- 
dend at  any  time,  is  primarily  to  be  determined  by  the  directors, 


J.  Dyer  &  Bro.,  94  Minn.  30,  101  3M. 
W.  1061. 

"On  complaint  of  the  minority 
stockholders,  and  on  proper  showing, 
the  court  will  order  the  board  of  di- 
rectors of  a  corporation  to  declare  a 
dividend."  Crichton  v.  Webb  Press 
Co.,  113  La.  167,  67  L.  R.  A.  76,  104 
Am.  St.  Rep.  500,  36  So.  926. 

The  court  will  order  the  declaration 
of  a  dividend  at  the  instance  of  the 
trustee  in  bankruptcy  of  a  stock- 
holder, where  there  are  surplus  prof- 
its out  of  which  it  may  be  declared, 
and  the  directors  are  acting  in  collu- 
sion with  the  bankrupt  in  withhold- 
ing it  so  as  to  prevent  his  creditors 
from  obtaining  the  money.  In  re 
Brantman,  244  Fed.  101. 

76  In  New  Jersey,  a  statute  express- 
ly makes  it  the' duty  of  the  directors 
of  a  corporation  to  declare  regular 
dividends  of  its  accumulated  profits, 
if  any  exist  after  reserving,  over  and 
above  its  capital,  such  sum  as  work- 
ing capital  as  may  be  fixed  by  the 
stockholders.  And  a  stockholder  may 
enforce  this  duty  by  a  suit  in  equity. 
Stevens  v.  United  States  Steel  Cor- 
poration, 68  N.  J.  Eq.  373,  59  Atl. 
905;  Trimble  v.  American  Sugar-Re- 
fining Co.,  61  N.  J.  Eq.  340,  48  Atl. 
912;  Griffing  v.  A.  A.  Griffing  Iron 
Co.,  61  N.  J.  Eq.  26i9,  48  Atl.  910; 
Wilson  V.  American  Ice  Co.,  206  Fed. 
736. 

"While  the  directors  are  vested 
with  a  discretionary  power  with  re- 
gard to  the  time  and  manner  of  mak- 
ing distribution  of  these  profits,  they 
may  not  improperly  withhold  them." 
Tooker  v.  National  Sugar  Refining 
Co.  of  New  Jersey,  80  N.  J.  Eq.  305, 
84  Atl.  10. 

The  statutory  rule  as  to  the  time, 
manner  and  extent  of  distribution  ap- 


plies except  in  so  far  as  the  same  may 
be  displaced  by  a  rule  laid  down  in 
the  certificate  of  incorporation  or  in 
a  by-law  adopted  by  a  majority  of  the 
stockholders.  If  it  is  so  displaced, 
then  the  provisions  of  the  certificate 
or  the  by-law  will  control.  Stevens 
V.  United  States  Steel  Corporation, 
68  N.  J.  Eq."  373,  59  Atl.  905;  Wilson 
V.  American  Ice  Co.,  206  Fed.  736. 

Under  the  statute  the  majority  of 
the  stockholders,  acting  in  good  faith, 
may  control  the  business  of  declar- 
ing dividends,  and  can  limit  the 
power  of  a  single  stockholder  to  sue 
for  the  annual  distribution  of  accu- 
mulated profits  to  cases  of  bad  faith 
or  gross  abuse  of  discretion.  Stevens 
v.  United  States  Steel  Corporation,  68 
N.  J.  Eq.  373,  59  Atl.  906. 

A  bill  filed  by  a  stockholder  under 
this  statute  to  compel  declaration  of 
a  dividend  is  not  demurrable,  where  it 
alleges  that  there  are  accumulated 
profits  not  reserved  for  working  capi- 
tal under  the  statute.  Griffing  v.  A. 
A.  Griffing  Iron  Co.,  61  N.  J.  Eq.  269, 
48  Atl.  910. 

In  the  case  last  cited  the  court  said: 
"The  argument  in  support  of  the 
claim  that  the  bill  is  lacking  in  equity 
is  that,  if  the  duty  devolved  by  that 
statute  upon  directors  in  the  respect 
in  question  is  merely  permissive,  the 
purpose  of  the  relief  is  a  deoi'ee  to 
control  discretionary  action,  but,  if 
the  duty  is  mandatory,  complete  relief 
would  be  afforded  by  mandamus  out 
of  a  court  of  law.  It  is  obvious  that 
mandamus  would  not  furnish  complete 
relief,  unless,  perhaps,  in  cases  where 
accumulated  profits  in  excess  of  re- 
served working  capital  have  been  a^ 
ascertained  and  determined  as  to  fix 
the  ^amount  applicable  to  dividends. 
In  other  cases,  such  as  that  in  hand. 
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and  there  must  be  bad  faith  or  a  clear  abuse  of  discretion  on  their 
part  to  justify  a  court  of  equity  in  interfering.''''' 


a  discovery  and  accounting  is  neces- 
sary to  complete  relief.  But,  in  any 
view  of  the  statutory  provisions  in 
question,  the  right  to  relief  in  equity 
by  compelling  a  division  of  profits 
among  stockholders  is,  I  think,  per- 
fectly settled."  But  it  will  be  pre- 
sumed that  accumulated  profits  re- 
served by  the'  directors  are  such  as 
have  been  directed  to  be  reserved  as 
working  capital  by  the  stockholders, 
where  nothing  to  the  contrary  ap- 
pears, and  hence  a  stockholder's  bill 
which  attempts  to  have  the  directors 
required  to  distribute  certain  accumu- 
lated profits  should  allege  such  profits 
are  in  excess  of  the  amount  reserved 
as  working  capital  by  direction  of  the 
stockholders.  Trimble  v.  American 
Sugar-Eefining  Co.,  61  N.  J.  Eq.  340, 
48  Atl.  912;  Wilson  v.  American  Ice 
Co.,  206  Fed.  736. 

Where  the  stockholders  unani- 
mously adopted  a  by-law  placing  the 
power  to  declare  or  withhold  divi- 
dends in  the  board  of  directors,  and, 
pursuant  thereto,  the  board,  through 
a  series  of  years,  used  the  profits  in 
expanding  the  business  without  pay- 
ing dividends,  it  was  held  that  there 
was  a  waiver  by  the  stockholders  of 
the  right  to  invoke  the  aid  of  equity 
to  compel  the  declaration  of  a  divi- 
dend, in  the  absence  of  a  showing  that 
the  policy  so  adopted  by  the  board 
had  become  unreasonaJble.  Eaynolds 
V.  Diamond  Mills  Paper  Co.,  69  N.  J. 
Eq.  299,  60  Atl.  941. 

This  provision  does  \iot  agply  to 
life  insurance  companies.  Blanchard 
v.  Prudential  Ins.  Co.,  76  N.  J.  Eq. 
471,  79  Atl.  533. 

77  United  States.  Gibbons  v.  Ma- 
hon,  136  U.  S.  549,  34  L.  Ed.  525,  aff 'g 
4  Maokey  (D.  C.)  130,  54  Am.  Eep. 
962;  New  York,  L.  E.  &  W.  E.  Co.  v. 
Nickals,  119  TJ.  S.  296,  30  L.  Ed.  363; 


In  re  Brantman,  244  Fed.  101;  South- 
ern Pac.  Co.  V.  Lowe,  238  Fed.  847; 
Staa*s  V.  Biograph  Co.,  236  Fed.  454, 
L.  E.  A.  1917  B  728;  Wilson  v.  Amer- 
ican lee  Co.,  206  Fed.  736;  Bernier  v. 
Griseom-iSpencer  Co.,  161  Fed.  438; 
Sohell  V.  Alston  Mfg.  Co.,  149  Fed. 
439;  Knapp  v.  S.  Jarvis  Adams  Co., 
135  Fed.  1008;  Storrow  v.  Texas 
Consol.  Compress  &  Manufacturing 
Ass'n,  92  Fed.  5,  87  Fed.  612. 

Alabama.  Wolfe  v.  Underwood,  96 
Ala.  329,  11  So.  344;  Smith  v.  Pratt- 
ville  Mfg.  Oo.,  29  Ala.  503. 

California.  Zellerbaeh  v.  AUenberg, 
99  Cal.  57,  33  Pac.  7'86. 

Colorado.  EoUins  v.  Denver  Club, 
43  Colo.  345,  18  L.  E.  A.  (N.  S.)  733, 
96  Pac.  188. 

Ck)nnecticut.  Pratt  v.  Pratt,  Bead 
&  Co.,  33  Conn.  446;  Phelp3  v.  Farm- 
ers' &  Mechanics'  Bant,  26  Conn.  269. 

Illinois.  Cratty  v.  Peoria  Law  Li- 
brary Ass'n,  219  111.  516,  76  N.  E. 
707,  rev'g  120  111.  App.  596;  Gehrt 
V.  OolUns  Plow  Co.,  156  111.  App.  98. 

Kentucky.  Smith  v.  Southern 
Foundry  Co.,  166  Ky.  2Q8,  179  S.  W. 
205;  Guthrie's  Trustee  v.  Akers,  157 
.  Ky.  649,  163  S.  W.  1117. 

Louisiana.  Maiks  v.  American 
Brewing  Co.,  126  La.  666,  52  So.  983; 
State  V.  Bank  of  Louisiana,  6  La.  745. 

Maine.  Spear  v.  Eockland-Eock- 
port  Lime  Co.,  113  Me.  285,  93  Atl. 
754;  Belfast  &  M.  L.  E.  Co.  v.  Bel- 
fast, 77  Me.  445,  1  Atl.  362. 

Maryland.  State  v.  Baltimore  &  0, 
E.  Co.,  6  Gill  363. 

Massachusetts.  Lee  v.  Fisk,  222 
Mass.  418,-  109  N.  E.  833;  Field  v. 
Lamson  &  Goodnow  Mfg.  Co.,  162 
Mass.  388,  27  L.  E.  A.  136,  38  IST.  E. 
1126. 

Michigan.  Hunter  v.  Eoberts, 
Throp  &  Co.,  83  Mich.  63,  47  N.  W. 
131. 
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The  mere  fact  that  a  corporation  has  surplus  profits  out  of  which 
a  dividend  might  lawfully  be  declared  is  not  of  itself  sufficient  ground 
for  a  court  of  equity  to  compel  the  directors  to  Taake  a  dividend,  for 


Minnesota.  Anderson  v.  W.  J. 
Dyer  &  Bro.,  94  Minn.  30,  101  N.  W. 
1061. 

New  Jersey.  Jaclcson's  Adm'rs  v. 
Newark  Plank  Bead  Co.,  31  N.  J.  L. 
277;  Blanehard  v.  Prudential  Ins.  Co., 
80  N.  J.  Eq.  209,  83  Atl.  220,  rev'g 
78  N.  J.  Eq.  471,  79  Atl.  633;  Murray 
V.  Beattie  Mfg.  Co.,  79  F.  J.  Eq.  604, 
82  Atl.  1038,  rev'g  79  N.  J  Eq.  322, 
82  Atl.  1038;  Stevens  v.  United  States 
Steel  Corporation,  6S  N.  J.  Eq.  373,  59 
Atl.  905;  Eougeray  v.  Oord,  50  N.  J. 
Eq.  165,  24  Atl.  499,  rev'd  in  Laurel 
Springs  Land  Co.  v.  Fougeray,  50 
N.  J.  Eq.  756,  26  Atl.  886. 

New  York.  Burden  v.  Burden,  159 
N.  Y.  287,  54  N.  E.  17,  aff'g  8  App. 
Div.  160,  40  N.  Y.  Supp.  499;  Bever- 
idge  V.  New  York  El.  E.  Co.,  112  N.  Y. 
1,  2  L.  B.  A.  648,  19  N.  E.  489;  "Wil- 
liams V.  Western  TJ.  Tel.  Co.,  93  N. 
Y.  162;  McNab  v.  MeNato  &  Harlin 
Mfg.  Co.,  62  Hun  18,  16  N.  Y.  Supp. 
448,  aff'd  133  N.  Y.  687,  31  N.  E.  627; 
Karnes  v.  Rochester  &  Gr.  Val.  R.  Co., 
4  Abb.  Pr.  (N.  S.)  '  107;  Ely  v. 
Sprague,   Clarke  Ch.   351. 

Oregon.  BaiUie  v.  Columbia  Gold 
Min.  Co.,  166  Pac.  965. 

Pennsylvania.  In  re  Goetz's  Es- 
tate, 236  Pa.  630,  85  Atl.  65;  Corgan 
V.  George  F.  Lee  Coal  Co.,  218  Pa. 
386, 120  Am.  St.  Rep.  891, 11  Ann.  Cas. 
838,  67  Atl.  6155;  McLean  v.  Pitts- 
burgh Plate  Glass  Co.,  159  Pa.  St. 
112,  28  Atl.  211. 

Texas.  Southwestern  Portland  Ce- 
ment Co.  V.  Laitta  &  Happer,  —  Tex. 
^^iv.  App.  — ,  193  S.  "W.  1115;  Bryan 
V.  Sturgis  Nat.  Bank,  —  Tex.  Civ. 
App.  — ,  90  S.  "W.  704. 

Virginia.  Kaufman  v.  Charlottes- 
ville Woolen  Mills  Co.,  93  Va.  673,  25 
e.  E.  1003. 

■WiaconsiQ.      Estate  of  Wells,  156 
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Wis.  294,  144  N.  W.  174;  Morey  v. 
Fish  Bros.  Wagon  Co.,  108  Wis.  520, 
84  N.  W.  8612. 

"The  question  of  whether  dividends 
shall  be  declared  is  ordinarily  one  of 
internal  management  with  which  the 
courts  will  not  interfere."  BaiUie  v. 
Columbia  Gold  Min.  Co.,  —  Ore.  — , 
166  Pac.  965. 

"Subject,  of  course,  to  provisions 
in  the  charter,  and  also  to  the  by-laws 
of  the  company,  it  is  for  the  directors 
to  say  whether  profits  shall  be  dis- 
tributed to  the  stockholders  or  re- 
tained for  the  purpose  of  the  corpo- 
rate business."  Stevens  v.  United 
States  Steel  Corporation,  68  N.  J. 
Eq.  373,  59  Atl.  905,  quoted  with  ap- 
proval in  Wilson  v.  American  Ice  Co., 
206  Fed.  736. 

Courts  of  equity  are  loath  to  inter- 
fere with  the  discretion  of  the  direc- 
tors and  a  strong  case  must  be  made 
for  its  interposition.  Rollins  v.  Den- 
ver Club,  43  Colo.  345,  18  L.  E.  A. 
(N.  S.)  733,  96  Pac.  188. 

"It  takes  a  very  strong  case  to  in- 
duce a  court  to  order  directors  to 
declare  a  dividend."  Staats  v.  Bio- 
graph  Co.,  236  Fed.  454,  L.  R.  A. 
1917  B.  728. 

The  court  will  in  effect  declare  a 
dividend,  in  a  suit  by  minority  stock- 
holders, by  requiring  the  unfaithful 
majority  to  pay  to  the  minority  its 
aliquot  share  of  moneys  improperly 
taken  from  the  corporate  treasury 
only  where  it  can  say  that  the  powers 
of  the  directors  will  otherwise  be 
abused  to  the  injury  of  the  complain- 
ing stockholders,  and  that  the  circum- 
stances clearly  call  for  the  declaration 
of  a  dividend.  Baillie  v.  Columbia 
Gold  Min.  Co.,  —  Ore.  — ,  166  Pac 
965. 
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they  have  a  right  to  use  surplus  profits  to  extend  the  business  of  the 
corporation,  or  to  make  improvements,  and  even  to  provide  a  surplus 
fund,  if  it  is  to  the' interests  of  the  corporation  to  do  so,  and  a  court 
of  equity  will  not  interfere  with  or  control  their  discretion  in  deter- 
mining what  the  interests  of  the  corporation  require  in  this  respect, 
unless  there  is  a  clear  abuse  of  discretion.'*    This  is  ordinarily  true 


78  United  States.  Gibbons  v.  Mahon, 
136  U.  S.  549,  34  L.  Ed.  626,  aff'g  4 
Mackey  (D.  C.)  130,  54  Am.  Eep.  262; 
New  York,  L.  E.  &  W.  K.  R.  v.  Nick- 
als,  119  U.  S.  296,  30  L.  Ed.  363; 
Southern  Pae.  Co.  v.  Lowe,  238  Fed. 
847;  Union  Pae.  E.  Oo.  v.  Frank,  226 
Fed.  906,  921;  Wilson  v.  American  Ice 
Co.,  206  Fed.  736;  Knapp  v.  S.  Jar- 
vis  Adams  Co.,  135  Fed.  1008. 

Illinois.  Gehrt  v.  Collins  Plow  Co., 
156  HI.  App.  98;  Bobertson  v.  H.  E. 
Bucklen  &  Co.,  107  111.  App.  369. 

Louisiana.  Marks  v.  American 
Brewing  Co.,  126  La.  666,  52  So.  983. 

Maine.  Spear  v.  Bookland-Eoek- 
port  Lime  Co.,  113  Me.  285,  93  Atl. 
754. 

Massacliusetts.  Trefry  v.  Putnam, 
116  N.  E.  904. 

Midiigan.  Hunter  v.  Eoberts, 
Throp  &  Co.,  83  Mich.  63,  47  N.  W. 
131. 

New  Jersey.  Blanchard  v.  Pruden- 
tial Ins.  Co.,  80  N.  J.  Eq.  209,  83  Atl. 
220,  rev'g  78  N.  J.  Eq.  471,  79  Atl. 
533. 

New  York.  Burden  v.  Burden,  159 
N.  Y.  287,  54  N.  E.  17,  aff'g  8  App. 
Div.  160,  40  N.  Y.  Supp.  499;  Eey- 
nolds  V.  Bank  of  Mt.  Vernon,  6  App. 
Div.  62,  39  N.  Y.  Supp.  623,  aff'd  158 
N.  Y.  740,  53  N.  B.  1131;  McNab  v. 
MeNab  &  Harlin  Mfg.  Co.,  62  Hun  18, 
16  F.  Y.  Supp.  448,  aflf'd  133  N.  Y. 
687,  31  N.  E.  627. 

Texas.  Sooithwestem  Portland 
Cement  Co.  v.  Latta  &  Happer,  — 
Tex.  Civ.  App.  — ,  193  S.  "W.  1115. 

Virginia.  Kaufman  v.  Charlottes- 
ville Woolen  Mills  Co.,  93  Va.  673, 
25  S.  E.  1003. 

Wisconsin.      Morey    v.    Pish    Bros. 


Wagon  Co.,  108  Wis.  520,  84  N.  W. 
862. 

Canada.  Earle  v.  Burland,  27  Ont._ 
App.  540. 

"Dividends  do  not  necessarily  fol- 
low net  earnings."  Bernier  v.  Gris- 
com«pencer  Co.,  161  Fed.  438. 

"The  directors  of  isuch  corpora- 
tions, having  opportunities  not  ordi- 
narily possessed  by  others  of  knowing 
the  resources  and  ;condition  of  the 
property  under  their  control,  are  in 
a  better  position  than  stockholders  to 
determine  whether,  in  view  of  the 
duties  which  the  corporation  owes  to 
the  public,  and  of  all  its  liabilities, 
it  will  be  prudent,  in  any  particular 
year,  to  declare  a  dividend  upon 
stock.  While  their  authority  in  re- 
spect of  these  matters  may,  of  course, 
be  controlled  or  modified  by  the  com- 
pany's charter,  and  while  the  power 
of  the  courts  may  be  invoked  for  the 
protection  of  stockholders  against  bad 
faith  upon  the  part  of  the  directors, 
we  should  hesitate  to  assume  that 
either  the  legislature  or  the  parties  in- 
tended to  deprive  the  corporation,  by 
its  managers,  of  the  power  to  protect 
the  interests  of  all,  including  the  pub- 
lic, by  using  earnings  when  necessary, 
or  when,  in  good  faith,  believed  to  be 
necessary,  for  the  preservation  or  im- 
provement of  the  property  intrusted 
to  its  control."  New  York,  L.  E.  & 
W.  R.  Oo.  V.  Nickals,  119  U.  S.  296, 
30  L.  Ed.  363. 

The  corporate  officers  may  use  the 
profits  for  the  development  of  the 
business  so  long  as  they  do  not  abuse 
their  discretionary  power,  or  violate 
the  charter,  or  the  contracts  made  as 
to   profits   with  particular   classes   of 
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even  in  the  case  of  preferred  stock  on  which  a  dividend  is  required 
to  be  paid  each  year  out  of  the  net  profits  of  the  company,'"  or  where 
the  statute  requires  the  annual  distribution  by  the  corporation  of 
the  whole  of  its  accumulated  profits  after  setting  off  an  amount 
required  to  be  fixed  by  the  stockholders  as  working  capital.*®  And  of 
course,  under  such  a  statute  it  is  proper  to  reserve  the  amount  so 
set  off." 


stockholders.  Spear  v.  Eoekland- 
Eockport  Lime  Co.,  113  Me.  285,  93 
Atl.  754. 

It  was  said  in  a  New  Jersey  case: 
"In  cases  where  the  power  of  the 
directors  of  a  corporation  are  without 
limitation,  and  free  from  restraint, 
they  are  at  liberty  to  exercise  a  very 
liberal  discretion  as  to  what  disposi- 
tion shall  be  made  of  the  gains  of  the 
business  of  the  corporation.  Their 
power  over  them  is  absolute  so  long  as 
they  act  in  the  exercise  of  an  honest 
judgment.  They  may  reserve  of  them 
whatever  their  judgment  approves  as 
necessary  or  judicious  for  repairs  and 
improvements,  and  to  meet  contin- 
gencies, both  present  and  prospec- 
tive." Park  V.  Grant  Locomotive 
Works,  40  N.  J.  Eq.  114,  3  Atl.  162. 

But  they  cannot  act  unreasonably 
and  oppressively.  "Where  an  ordi- 
nary trading  company  sets  apart  from 
profits  a  reserve  fund  far  exceeding 
the  amount  necessary  for  that  pur- 
pose, and  particularly  when  it  has  in- 
vested the  same  in  unauthorized  and 
hazardous  investments,  a  court  of 
equity,  ait  the  instance  of  minority 
stockholders,  will  order  a  distribution 
among  stockholders  of  all  except  a 
reasonable  reserve  fund.  Earle  v.  Bur- 
land,  27  Ont.  App.  640. 

A  stockholder  who  participates 
without  objection  in  dividends  due  to 
the  retention  of  a  large  surplus  by 
the  corporation  cannot  thereafter  com- 
plain of  such  retention  or  compel  the 
distribution  of  such  surplus.  Marks 
V.  American  Brewing  Co.,  126  La.  ©66, 
52  So.  983. 


n  See  §  3757,  infra. 

80  Such  la  statute  requires  only  that 
"such  part  of  its  accumulated  surplus 
shall  be  so  distributed  as  the  directors 
in  good  faith,  exercising  a  sound  dis- 
cretion, adjudge  capable  of  being  sur- 
rendered by  the  corporation  to  the 
stockholders  without  injury  to  its 
business."  Stevens  v.  United  States 
Steel  Corporation,  68  N.  J.  Eq.  373,_ 
59  Atl.  905. 

81  In  New  Jersey,  a  statute  express- 
ly allows  corporations  to  reserve,  over 
and  above  their  capital,  such  sum  as 
a  working  capital  as  may  be  fixed  by 
the  stockholders.  Eaynolds  v.  Dia- 
mond Mills  Paper  Co.,  69  N.  J.  Eq. 
299,  60  Atl.  941;  Stevens  v.  United 
States  ®teel  Corporation,  68  N.  J. 
Eq.  373,  59  Atl.  905;  Trimble  v.  Amer- 
ican Sugar-Refining  Co.,  61  N.  J.  Eq. 
340,  48  Atl.  912;  Grifang  v.  A.  A.  Grif- 
fing  Iron  Co.,  61  N.  J.  Eq.  269,  48 
Atl.  910;  Wilson  v.  American  lee  Co., 
206  Fed.  736. 

Primarily  it  is  a  function  of  the 
stockholders  to  fix  the  amount  to  be 
reserved,  but  they  may  confer  this 
power  upon  the  directors  by  a  provi- 
sion in  the  certificate  of  incorporation 
or  the  by-laws.  Bassett  v.  United 
States  Cast  Iron  Pipe  &  Foundry  Co., 
74  N.  J.  Eq.  668,  70  Atl.  929,  aff'd  75 
N.  J.  Eq.  539,  73  Atl.  514. 

The  power  given  to  the  stockholders 
by  the  statute  to  fix  the  amount  re- 
served is  absolute,  and  it  is  dicretion- 
ary,  and  so  long  as  the  capital  re- 
served is  retained  for  the  •benefit  of 
the  whole  company,  a  court  of  equity 
will  not  interfere  with  their  action. 
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It  has  been  held  that  a  contract  or  statute  which  requires  the 
distribution  of  net  profits  or  accumulated  profits  as  dividends  should 
be  construed  to  include  only  net  gains  which  have  been  actually 
realized,  or  which  can  be  quickly  realized  without  loss  by  a  sale  of 
the  assets  representing  the  profits,  or,  in  other  words,  should  include 
only  profits  which  exist  practically  in  cash,  that  is,  in  the  form  in 
which  they  must  be  paid  out ;  and  that  securities  taken  by  the  corpora- 
tion in  the  ordinary  course  of  business  are  not  to  be  considered  where 
they  are  not  yet  due  and  could  not  be  converted  into  cash  except 
at  a  price  much  less  than  that  which  the  corporation  gave  for  them:*^ 

Even  if  the  existence  of  preferred  cumulative  stock  imposes  upon 
the  directors  a  duty  in  respect  to  the  declaration  of  dividends,  on 
common  stock  which  would  not  otherwise  exist,  their  duty  to  care  for 
the  interests  of  the  corporation  is  the  paramount  one,  and  they  are 
not  bound  at  all  times  or  at  stated  times  to  pay  out  all  profits  which 
may  be  capable  of  application  to  dividends  on  the  common  stock,  in 
payment  of  such  dividends,  in  order  to  prevent  the  possibility  of 
such  profits  being  absorbed  in  the  future  by  the  preferred  stockhold- 
ers.*^ 

"It  is  the  duty  of  the  directors,  in  determining  the  amount  of 
net  earnings  available  for  the  payment  of  dividends,  to  take  into 
account  the  needs  of  the  company  in  its  business  and  sums  necessary 
in  the  operation  of  its  business  until  the  income  from  further  opera- 
tions is  available,  the  amount  of  its  debts,  the  necessity  or  advisability 
of  paying  its  debts,  or  at  least  reducing  them  within  the  limits  of 
the  company's  credit,  the  preservation  of  its  capital  stock  as  repre- 

Lillard  v.  Oil,  Paint  &  Drug  Oo.,  70  Eefining  Co.,  61  N.  J.  Eq.  340,  48  AtL 

N.  J.  Eq.  197,  58  Atl.  188,  56  Atl.  254.  912. 

When    the    by-laws    authorize    the  It  is  not  illegal  for  the  directors  to 

directors  to  determine  the  amount  to  pursue  a  policy  to  secure  stability  in 

be  reserved,  their  power  to  determine  the  dividend  rate  by  making  the  earn- 

the  amount  of  dividends  is  absolute  so  ings  of  prosperous  years  help  out  the 

long  as  they  act  in  the  exercise  of  an  deficiencies   of    other   years.     Murray 

honest  judgment.     Murray  v.  Seattle  v.  Beattie  Mfg.  Co.,  79  N.  J.  Eq.  604, 

Mfg.   Co.,   79  N.  J.   Eq.  604,  82  -  Atl.  82  Atl.  1038,  rev  'g  79  N.  J.  Eq.  322, 

1038,  rev'g  79  N.  J.  Eq.  322,  82  Atl.  82  Atl.  1038. 

1038;  Wilson  v.  American  Ice  Co.,  206  82  Park  v.  Grant  Locomotive  Works, 

■Ped.  736.  40  N.  J.  Eq.  114,  3  Atl.  162,  approved, 

And  under  this  statute  the  m^re  fact  in  Stevens  v.  United  States  Steel  Cor- 

that  a  corporation  has  a  large  surplus  poration,  68  N.  J.  Eq.  373.  59  Atl.  905. 
is  not  sufficient,  of  itself,  to  give   a  83  Stevens    v.    United    States    Steel 

iiugle  sfSckholder  a  right  to  come  into  Coriioration,  S&  N,  J.  Eq.  378,  59  Atl. 

court  and  compel  a  dividend  of  that  905. 
surplus,     Trimble  v,  American  Sugar- 
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sented  in  the  assets  of  the  company  as  a  fund  for  the  protection  of 
its  creditors,  and  the  character  of  its  surplus  assets,  whether  cash, 
credits  or  merchandise. "  **  It  has  heen  said  that  .whether  money 
on  hand  is  to  be  regarded  as  net  earnings  out  of  which  dividends 
should  be  paid  ' '  depends  usually  on  several  considerations — is  a  rela- 
tive question — not  always  susceptible  of  clear  demonstration — and  is 
a  matter  to  a  considerable  extent  of  good  judgment  in  conducting  the 
company's  business  and  of  good  faith  in  upholding  its  contracts  on  the 
part  of  directors."*^  And  that  "the  apportionment  of  net  earnings 
to  the  payment  of  cash  dividends,  stock  dividends,  increase  of  capital, 
reserve  or  contingent  fund,  or  to  provide  for  future  obligations,  is 
largely  one  of  policy,  intrusted  to  the  discretion  of  the  directors, 
which,  when  honestly  and  intelligently  exercised,  will  not  be  lightly 
overruled. "  **  ' 'When  a  corporation  has  a  surplus, ' '  it  was  said  in 
a  New  York  ease,  "whether  a  dividend  shall  be  made,  and  if  ma;df;, 
how  much  it  shall  be,  and  when  and  where  it  shall  be  payable,  rest 
in  the  fair  and  honest  discretion  of  the  directors  uncontrollable  by 
the  courts. "  ^'^  "  The  principle  to  be  applied  is  that  which  shall  secure 
the  observance  of  good  faith  on  the  part  of  the  directors."*'  "The 
trustees  are  chosen  by  the  shareholders,  to  exercise  their  best  judg- 
ment, depending  upon  their  knowledge  of  the  affairs  and  condition 
of  the  company,  and  when  that  has  been  done,  the  courts  do  not  under- 
take to  control  their  action,  although  they  might  differ  in  their  views 
of  the  proper  management  to  be  adopted  and  followed. ' '  *' 

§3657.  — Jurisdiction  and  procedure.  "A  proceeding  to  compel 
directors  to  declare  and  pay  a  dividend  is  of  an  equitable  nature,  and 

84  Thomas  v.  Matthews,  94  Ohio  St.  N.  T.  App.  Div.  81,  147  N.  T.  Supp. 

32,  L.  E.  A.  1917  A-  1068,  113  N.  F.  982;  McNab  v.  McNab  &  Harlin  Mfg. 

669.  Oo.,  62  Hun  (N.  T.)  18,  16  N.  Y.  Supp. 

88Hazeltine  v.  Belfast  &  M.  E.  Co.,  448,   afC'd   133   N.   Y.   687,   31   N.   E. 

79  Me.  411,   1  Am.  St,  Eep.  330,   10  627. 

Atl.    328,    quoted    with    approval    in  "The  ofScers  of  a  corporation  are 

Inscho  V.  Mid-Continent  Development  invested  with  a  discretionary  power  as 

Co.,  94  Kan.  370,  Ann.  Cas.  1917  B  546,  to  the  time  and  manner  of  distributing 

146  Pac.  1014.  its  profits."    Spear  v.  Rockland-Eock- 

86  Excelsior  "Water  &  Mining  Co.  v.  port  Lime  Co.,  113  Me.   285,  93  Atl. 
Pierce,  90  Oal.  131,  27  Pac.  44,  quoted  754. 

with  approval  in  Zellerbach  v.  Allen-  88  McNab  v.  McNab  &  Harlin  Mfg. 

berg,  99  Cal.  57,  33  Pac.  786.  Co.,  62  Hun  (N.  Y.)  18,  16  N.  Y.  Supp. 

87  Williams  v.  Western  U.  Tel.  Co.,  448,   aff'd  133   N.   Y.   687,   31   N.   E. 
93  N.  Y.  162,  quoted  with  approval  in  627. 

Equitable  Life  Assur.  Society  v.  Union  89  McNato  v.  McNab  &  Harlin  Mfg. 

Pac.  E.  Co.,  212  N.  Y.  360,  L.  E.  A.  Co.,  62  Hun  (N.  Y.)  18,  16  N.  Y.  Supp. 
1915  D   1052,  106  N.  E.  92,  aff'g  162      448,  aff'd  133  N.  Y.  687,  31  N.  E.  627. 
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a  court  of  equity  is  the  proper  tribunal  in  which  to  institute  the 
action."*"  Mandamus  "will  not  lie  for  that  purpose.®^  The  corpora- 
tion is  a  proper,  party  to  such  a  suit.*^ 

If  the  suit  is  brought  by  a  single  stockholder  for  the  benefit  of 
himself  and  all  other  stockholders  in  his  class,  he  must  allege  either 
that  an  application  has  been  made  to.  the  directors  to  declare  the 
dividend  sought  for,  or  sdme  reason  why  such  an  application  would 
be  ineffectual  if  there  were  any  funds  to  divide.'*  A  mere  allegation 
that  he  has  demanded  payment  of  the  amount  claimed  to  be  due  him 
individually  under  his  own  contract  is  insufficient.**    But  no  demand 


SOC'ratty  v.  Peoria  Law  tibrary 
Ass'n,  219  111.  516,  76  N.  E.  707,  rev'g 
120  111.  App.  596.  See  also  In  re 
Ooetz's  Estate,  236  Pa.  630,  85  Atl. 
65,  236  Pa.  638,  85  Atl.  67. 

"For  neglect  or  refusal  by  the  of- 
ficers of  the  corporation  to  perform  a 
corporate  function,  as  to  the  declara- 
tion of  the  dividend,  or  as  to  the 
distribution  ai  funds  asserted  to  be 
legally  or  equitably  applicable  to  divi- 
dends, relief  must  be  sought  by  an  ap- 
propriate suit  in  equity,  in  which  the 
rhancellor  may,  while  avoiding  inter- 
ference with  the  exercise  of  a  due 
d  scretion  by  corporate  officers,  yet 
enforce  the  performance  of  a  legal 
forporate  duty."  American  Steel 
Foundries  v.  Lazear,  204  Fed.  204. 

"The  right  of  preferred  and  com- 
mon stockholders  to  a  declaration  pf 
dividend  is  one  of  purely  equitable 
cognizance."  Lee  v.  Fisk,  222  Mass. 
418,  109  N.  E.  833. 

An  agreement  to  declare  and  pay 
dividends  monthly  can  only  be  en- 
forced in  a  court  of  equity.  Ootgan 
V.  George  F.  Lee  Coal  Co.,  218  Pa. 
386,  120  Am.  St.  Eep.  891,  11  Ann. 
Gas.  838,  67  Atl.  655. 

91Eex  V.  Bank  of  England,  2  B. 
&  Aid.  620. 

92  The  corporation  is  a  proper 
party  to  such  a  suit,  and  should  be 
made  a  defendant  rather  than  a  plain- 
tiff. Stevens  v.  United  States  Steel 
Corporation,  68  N.  J.  Eq.  373,  59  Atl. 
905.     In  this   case  the   necessity  for 


joining  directors  was  nob  determined 
on  demurrer  because  their  nonjoinder 
was  not  assigned  as  cause  of  demur- 
rer. 

In  Laurel  Springs  Land  Co.  v. 
Fougeray,  50  N.  J.  Eq.  756,  26  Atl. 
886,  which  was  a  suit  "by  a  stock- 
holder, it  is  said:  "Generally  suits  to 
compel  the  declaration  of  dividends 
must  be  in  the  name  of  the  corpora- 
tion, but  where  the  corporation  is  a 
defendant  and  the  majority  of  d|jrec- 
tors  are  parties  charged  with  fraud 
in  this  very  respect,  the  suit  will 
proceed  to  a  decree  upon  the  com- 
plainant's rights."  This  statement 
was  quoted  with  approval  in  Lawton 
v.  Bedell  (N.  J.  Ch.),  71  Atl.  490,  and 
in  Maeder  v.  Buffalo  Bill's  Wild  West 
Co.,  132  Fed.  280,  which  were  also 
suits  by  stockholders. 

93  Wilson  V.  American  Ice  Co.,  206 
Fed.  736;  Maeder  v.  Buffalo  Bill's 
Wild  West  Co.,  132  Fed.  280;  Win- 
stead  V.  Hearne  Bros.  &  Co.,  —  N.  C. 
— ,  92  S.-  E.  613;  Baillie  v.  Columbia 
Gold  Min.  Go.,  —  Ore.  — ,  166  Pac. 
965. 

One  or  the  other  allegation  is  es- 
sential. Spear  v.  Eockland-Eoekport 
Lime  Co.,  113  Me.  285,  93  Atl.  754. 

94  Spear  v.  Eockland-Eoekport  Lime 
Co.,  113  Me.  285,  93  Atl.  754. 

A  mere  allegation  that  the  com- 
plainant has  frequently  demanded  of 
the  directors  that  such  dividends  be 
declared  and  that  such  demands  have 
been     refused,     though,   meetings    of 
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is  necessary  where  it  appears  that  it  would  not  have  been  granted 
had  it  been  made.** 

Since  the  trustee  in  bankruptcy  of  a  stockholder  succeeds  to  the 
latter 's  title  to  the  stock,  he  may  maintain  a  proceeding  to  compel 
the  declaration  of  a  dividend  where  the  stockholder  could  have  done 
so.  The  bankrupt  cannot  object  to  the  matter  being  determined 
summarily  in  the  bankruptcy  court,  and  the  corporation  waives  any 
objection  to  that  mode  of  procedure  by  failing  to  raise  it  in  the  trial 
court.'® 

It  is  sometimes  provided  by  statute  that  the  holders  of  a  certain 
percentage  of  the  stock  of  a  corporation  which  has  not  paid  any 
dividends  for  a  specified  number  of  years  may  apply  for  the  dissolu- 
tion of  the  corporation  and  the  appointment  of  a  receiver  on  that 
ground.*'  It  has  been  held  that  tte  purpose  of  such  a  provision  is 
to  prevent  the  freezing  out  of  minority  stockholders  by  the  suspension 
of  dividends,  and  that  it  does  not  operate  to  take  away  from  the 
stockholders  the  right,  iby  unanimous  consent,  to  manage  the  business 
in  any  legitimate  manner  most  conducive  to  its  consent;  and  that  a 
stockholder  who  has  never  demanded  that  a  dividend  be  declared  or 
endeavored  to  have  one  declared,  but  who,  on  the  contrary,  'in  his 
capacity  as  a  director,  has  consented  to  the  use  of  the  surplus  earn- 
ings in  the  enlargement  of  the  business,  cannot  take  advantage  of 
the  act.** 

§  3658.  Dividends  payable  out  of  profits  only — General  rule.    It  is 

a  well-settled  principle  that,  as  between  the  stockholders  of  a  corpora- 
tion and  its  creditors,  the  assets  of  the  corporation  are,  in  a  sense,  a 
trust  fund  for  the  payment  of  its  debts,  and  they  cannot  lawfully  be 
distributed  among  the  stockholders,  even  in  part,  to  the  prejudice  of 
creditors.  Furthermore,  the  amount  of  the  capital  stock  of  corpora- 
tions is  very  generally  fixed  by  their  charters  or  by  a  general  law, 
and  both  the  state  and  each  stockholder  of  the  corporation,  as  well 
as  its  creditors,  have  the  right  to  insist  that  it  shall  not  be  reduced  or 

stockholders  and  directors  have  been  &  Oo,,  S3  MiehV  63,  47  N.  W.  131. 

held  since  such  demands,  is  not  suf-  96  In  re  Brantman,  244  Fed.  101. 

ficiently  specific.    Wilson  v.  American  97  Pub.  Laws  1913,  c.  147,  as  amend- 

lee  Co.,  206  Fed.  736.  ed  by  Pub.  Laws  1915,  c.  137.     Win- 

95  As    where    a    majority    of    the  stead  v.  Hearne  Bros.  &  Co.,  —  N.  C 

directors   are   witnesses    at   the    trial  — ,  92  S.  E.  613. 

and  testify  that  they  would  not  have  98Winstead  v.  Hearne  Bros.  &  Co., 

declared  a  dividend  if  a  request  had  —  N".  C.  — ,  92  S.  E.  613. 
been  made.    Hunter  v.  Boberta,  Throp 
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impaired  by  any  distribution  among  the  stockholders..  .  It  is  a  settled 
rule,  therefore,  even  in  the  absence  of  any  statutory  provision,  that 
a  corporation  cannot  lawfully  declare  dividends  out  of  its  capital 
stock,  and  thereby  reduce  the  same,  or  out  of  assets  which  are  needed 
to  pay  the  corporate  debts.  They  can  be  declared  only  out  of  surplus 
profits.'^    And  this  is  equally  true  of  dividends  on  ordinary  preferred 


99  United  States.  Mobile  &  O.  E. 
Oo.  V.  Tennessee,  153  V.  S.  486,  496, 
38  L.  Ed.  793,  797;  Warren  v.  King, 
10«  V.  S.  389,  27  L.  Ed.  769;  In  re 
Brantman,  244  Fed.  101;  Spencer  v. 
Lowe,  198  Fed.  961;  In  re  Haas  Co., 
131  Fed.  232;  Leary  v.  Columbia 
Elver  &  P.  S.  Nav.  Co.,  82  Fed.  775;  ^ 
Main  v.  Mills,  6  Biss.  98,  Fed.  Cas.  * 
No.  8,97i;  Wood  v.  Dummer,  3  Mason 
308,;  Fed.  Cas.  No.  '17,944. 

Arkansas.  Corn  v.  SkUlern,  75 
Ark.  148,  87  S.  W.  142. 

Oalifomia.  Martin  v.  Zellerbacb, 
38  Cal.  300,  99  Am.  Dec.  365. 

Ooneecticut.  TJnion  &  N.  H.  Trust 
Co.  V.  Taintor,  85  Conn.  452,  83  Atl. 
697;  Bishop  v.  Bishop,  81  Ctonn.  509, 
71  Atl.  583;  Smith  v.  Dana,  77  Conn. 
543,  69  L.  E.  A.  76,  107  Am.  St.  Eep. 
51,  60  Atl.  117. 

Delaware.  Kingston  v.  Home  Life 
Ins.  Co.,  —  Del.  Ch.  — ,  101  Atl.  898; 
Bryan  v.  Aiken,  —  Del.  Oh.  — ,  82  Atl. 
817. 

Georgia.  Crawford  v.  Eoney,  130 
Ga.  515,  61  S.  E.  117;  Eeid  v.  Eaton- 
ton  Mfg.  Co.,  40  Ga.  98,  2  Ain.  Eep. 
563. 

Illinois.  iCratty  v.  Peoria  Law 
Library  Ass'n,  219  111.  516,  76  N.  E. 
707,  rev'g  on  other  grounds  120  111. 
App.  596;  Pease  v.  Chicago  Crayon 
Co.,  170  111.  App.  234;  Hamblock  v. 
Clipper  Lawn  Mower  Co.,  148  HI.  App. 
618. 

Indiana.  Fricke  v.  Angemeier,-  53 
Ind.  Ajp.  140,  .101  N.  E.  339;  Bing- 
ham y.  Marion  Trust  Co.,  27  Ind.  App. 
247,  61  N.  E.  29. 

Iowa.  Hubbard  v.  Weare,  79  Iowa 
678,  44  N.  W.  915. 

Kansas.       Inscho  v.  Mid^Oontinent 


Development  Co.,  94  Kan.  370,  Ann. 
Cas.  1917  B  546,  146  Pac.  1014;  Salina 
Mercantile  Oo.  v.  Stiefel,  82  Kan.  7, 
107  Pac.  774;  Hogsett  v.  .aitna  Build- 
ing &  Loan  Asa  'n,  78  Kan.  71,  96  Pac. 
52. 

Kentucky.  WesterfieHd-Bonte  Co. 
V.  Burnett,  176  Ky.  188,  195  S.  W. 
477;  Smith  v.  Southern  Foundry  Co., 
166  Ky.  208,  179  S.  W.  205;  Frank- 
lin V.  Caldwell,  123  Ky.  528,  29  Ky. 
L.  Eep.  935,  96  S.  W.  605;  Taylor  v. 
Com.,  119  Ky.  731,  75  S.  W.  244; 
Sumrall  v..  Commercial  Bldg.  Trust's 
Assignee,,  106  Ky.  260,  44  L.  E.  A. 
659,  90  Am.  St.  Eep.  223,  50  S.  W. 
69;  Grant  v.  Southern  Contract  Co., 
104  Ky.  7«1,  47  S.  W.  1091;  Amer- 
ican Wire  Nail  Co.  v.  Gedge,  96  Ky. 
513,  29  S.  W.  953;  Citizens'  Nat.  Bank 
V.  Dronillard,  6  Ky.  L.  Eep.  588  (ab- 
stract). 

Louisiana.  Van  Vleet  v.  Evange- 
line Oil  Co.,  129  La.  406,  56  So.  343. 

Massachusetts.  Field  v.  Lamson  & 
Goodnow  Mfg.  Co.,  162  Mass.  388,  27 
L.  E.  A.  136,  38  N.  E.  1126. 

Michigan.  Knight  v.  Alamo  Mfg. 
O).,  190  Mich.  223,  157  N.  W.  24; 
Detroit  Trust  Co.  v.  Goodrich,  175 
Mich.  168,  Ann.  Cas.  1915  A  821,  141 
N.  W.  882;  American  Steel  &  Wire 
Ca  V.  Eddy,  130  Mich.  266,  89  N.  W. 
952;  Lockhart  v.  Van  Alstyne,  31 
Mich.  76,  18  Am.  Eep.  156. 

Minnesota.  Booth  v.  Union  Fibre 
Co.,  162  N.  W.  677. 

Mississippi.  Adams  v.  Delta  & 
Pine  Land  Co.,  89  Miss.  817,  42  So. 
170. 

Missouri.  Coleman  v.  Booth,  268 
Mo.  64,  186  S.  W.  1021;  Shields  v. 
Hobart,  172  Mo.  491,  95  Am.  St.  Eep. 


6082 


Ch/56] 


Stock  and  Stookholdeks 


[§  3658 


stock.'     In  many  jurisdictions  this  rule  has,  in  somewhat  varying 
language,  been  expressly  declared  by  statute.^ 


529,  72  S.  W.  669;  Kidd  v.  Puritana 
Cereal  Paod  Oo.,  145  Mo.  App.  502, 
122  S.  W.  784;  Lapsley  v.  Merchants' 
Bank  o£  Jefferson  City,  105  Mo.  App. 
98,  78  S.  W.  1095;  Slay  den  v.  H.  J. 
Seip  Coal  Co.,  25  Mo.  App.  439. 

New  Hampsliire.  "Walkeir  v.  Wal- 
ker, 68  N.  H.  407,  3'9  Atl.  432. 

New  Jersey.  Williams  v.  Boice, 
38  N.  J.  Eq.  364. 

New  York.  Roberts  v.  Boberts- 
Wicks  Co.,  184  N.  Y.  257,  3  L.  R.  A. 
(N;  S.)  1034,  112  Am.  St.  Rep.  607, 
6  Ann  Cas.  213,  77  N.  E.  13,  rev'g 
102  App,  Div.  118,  92  N.  T.  Supp. 
387;  Hughes  y.  Vermont  Copper  Min. 
Co.,  72  N.  Y.  207;  'OottreU  v.  Albany 
Card  &  Paper  Mfg.  Co.,  142  App.  Div. 
148,  126  N.  Y.  Supp.  1070;  Berryman 
V.  Bankers'  Life  Ins.  Co.,  117  App. 
Div.  730,  102  N.  Y.  Supp.  695;  People 
V.  Knight,  96  App.  Div.  120,  89  N.  Y. 
Supp.  72;  Columbus  Trust  Co.  v.  Mo- 
shier,  51  Mise.  270,  100  N.  Y.  Supp. 
1066,  aff'd  121  App.  Div.  906,  106  N. 
Y.  Supp.  1121,  aff'd  193  N.  Y.  660,  87 
N.  E.  1117. 

Ohio.  Thomas  v.  Matthews,  94  Ohio 
St.  32,  L.  R.  A.  1917  A  1068,  ll3  N. 


Gas.  525;  In  re  National  Funds  Assur. 
Co.,  10  Ch.  Div.  118. 

"Under  the  name  of  dividends 
there  can  be  no  lawful  division  of  as- 
sets and  capital  that  would  impair  the 
rights  of  creditors."  In  re  Haas  Co., 
131  Fed.  232. 

The  mere  fact  that  the  assets  still 
remain  equal  to  the  liabilities  will 
not  justify  a  dividend  paid  out  of 
capital.  GottreU  v.  Albany  Card  .& 
Paper  Mfg.  Co.,  142  N.  Y.  App.  Div. 
148,  126  N.  Y.  Supp.  1070. 

In  an  action  to  recover  dividends, 
the  resolutions  directing  the  payment 
of  the  dividends  out  of  profits  with 
proof  that  such  dividends  wSre  paid 
to  ail  the  other  stockholders,  makes 
a  prima  facie  case  for  plaintiff  that 
there  were  profits  out  of  which  such 
dividends  could  be  paid.  Pease  v. 
Chicago  Orayoii  Co.,  170  111.  App;  234. 

Judgment  had  been  rendered  that 
dividends  had  been  regularly  declared 
by  a  corporation.  For  such  dividend 
the  corporation  had  given  a  note,  and 
upon  suit  on  such  note  the  corpora- 
tion entered  the  defense  that  the  divi- 
dends had  not  been   earned  in  fact, 


E.  669;  Miller  v.  Ratterman,  47  Ohio      but  through  fi&titious  inventories -the 


St.  141,  24  N.  E.  496. 

Penmsylva^iia.  Loan  Society  of 
Philadelphia  v.  Bavenson,  248  Pa.  407, 
94  Atl.  121;  Warren  v.  Queen  &  Co., 
240  Pa.  154,  87  Atl.  595;  Cornell  v. 
Seddinger,   237  Pa.  369,   85  Atl.  446. 

Rhode  Isaand.  Taft  v.  Hartford,  P. 
&  F.  B.  Co.,  8  B.  I.  310,  5  Am.  Rep. 
575. 

South  Cfaiolina.  See  O 'Shields  v. 
Union  Iron  Foundry,  93  S.  C.  393, 
76  S.  E.  1098. 

Vermont.  Ohaffee  v.  Rutland  R. 
Co.,  55  Vt.  110. 

Virginia.  Drewry,  Hughes  Oo.  v. 
Throckmorton,  92  S.  E.  818.  ' 

England.    Birch  v.  Cropper,  14  App. 


appearance  of  such  earnings  had  been 
accomplished.  The  court  held,  how- 
ever, that  the  corporation  could  not 
be  permitted  to  maintain  such  defense 
until  the  judgment  referred  to  had 
been  either  modified  or  reversed.  Cam- 
den Nat.  Bank  v.  Fries-Breslin  Co., 
214  Pa.  395,  63  JlVL.  1022. 

1  See  §  3752,  infra. 

2  Calif orala.  Tapscott  v.  Mexican 
Colorado  River'  Land  Co.,  153  Cal. 
664,  96  Pac.  271;  Baldwin  v.  Miller 
&  Lux,  152  Cal.  454,  92  Pac.  1030; 
Schaake  v.  Eagle  Automatic  Can  Co., 
135  Cal.  472,  67  Pac.  759,  63  Pac. 
1025;  Excelsior  Water  &  Mining  Co. 
V.   Pierce,  90.  Cal.   131,  37  Pac.  44; 


VI  Priv.  Corp. — 7 


6083 


§  3658] 


Private  Coepokations 


[Ch.  56 


Wnile  it  is  a  function  of  the  board  of  direcstors  to  determine 
whether  net  earnings  or  surplus  exist  applicable  to  the  payment  of 
dividends,'  they  cannot  by  an  erroneous  determination  of  this  point 
confer  either  upon  themselves  or  upon  the  corporation  the  power 
to  make  dividends  out  of  capital  where  the  statute  expressly  prohibits 
the  corporation  from  so  making  them.*  Nor,  under  such  circum- 
stances, will  the  approval  of  a  majority  of  the  stockholders  validate 
the  declaration  of  dividends  out  of  capital.*    But  a  stockholder  may 


People  V.  San  Francisco  Sav.  TTnion, 
72  Cal.  199,  13  Pac-  498. 

Delaware.  Butler  v.  New  Keystone 
Copper  Co.,  —  Del.  Ch.  — ,  93  Atl.  380. 

G-eorgla.  Crawford  v.  Roney,  130 
Ga.  515,  61  S.  E.  117;  Albany  Fer- 
tilizer &  Farm  Improvement  Co.  v. 
Arnold,  103  Ga.  145,  29  S.  E.  695; 
Maugham  v.  State,  11  Ga.  App.  440, 
715  S.  E.  508;  OaJbaniss  v.  State,  8  Ga. 
App.  129,  68  S.  E.  849. 

Idaho.  Stoltz  V.  Scott,  23  Idaho 
104,  129  Pac.  340. 

Kentucky.  Cox  v.  Gaulbert's  Trus- 
tee, 148  Ky.  407,  147  S.  W.  25. 

Louisiana.  Van  Vleet  v.  Evange- 
line Oil  Co.,  1219  La.  406,  56  So.  348. 

New  Jersey.  Hyams  v.  Old  Domin- 
ion Copper  Mining  &  Smelting  Co.,  82 
■  N.  J.  Eq.  507,  89  Atl.  37,  aff'd  83  N. 
J.  Eq.  705,  92  Atl.  588;  Strickland  v. 
National  Salt  Co.,  79  N.  J.  Bq.  182,  81 
Atl.  828,  afE'g  77  N.  J.  Eq.  328,  76 
Atl.  1048;  Goodnow  v.  American 
Writing  Paper  Co.,  73  N.  J.  Eq.  692, 
69  Atl.  1014,  aff'g  72  N.  J.  Eq.  645, 
66  Atl.  607;  Siegman  v.  Electric  Ve- 
hicle Co.,  72  N.  J.  Eq.  403,  65  Atl.  910, 
afE'g  71  N.  J.  Eq.  123,  62  Atl.  941; 
Schoenf  eld  v.  American  Can  Co.  (N.  J. 
Eq.),  55  Atl.  1044;  Appletoa  v.  Ameri- 
can Malting  Co.,  65  N.  J.  Eq.  375,  54 
Atl.  454,  rev'g  63  N.  J.  Eq.  422,  51  Atl. 
1003;  Siegman  v.  Electric  Vehicle  Co., 
140  Fed.  117,  construing  the  New  Jer- 
sey statute;  Hutchinson  v.  Stadler, 
85  N.  Y.  App.  Div.  424,  83  N.  Y.  Supp. 
509;  Hutchinson  v.  Curtiss,  45  N.  Y. 
Misc.  484,  92  N.  Y.  Supp.  70,  con- 
struing the  New  Jersey  statute. 


New  York.  Excelsior  Petroleum 
Co.  v.  Lacey,  63  N.  Y.  432;  Borke  v. 
Thomas,  56  N.  Y.  559;  Cottrell  v.  Al- 
bany Card  &  Paper  Mfg.  Co.,  142  App. 
Div..  148,  126  N.  Y.  Supp.  1070;  Wesp 
V.  Muekle,  136  App.  Div.  241,  120  N.  Y. 
Supp.  976,  aff'd  201  N.  Y.  527,  94  N.  B. 
1100  (mem.  dec);  Berryman  v.  Bank- 
ers' Life  Ins.  Co.,  117  App.  Div.  730, 
102  N.  Y.  Supp.  695;  People  v.  Knight, 
96  App.  Div.  120,  89  N.  Y.  Supp.  72; 
Hutchinson  v.  Stabler,  85  App.  Div. 
424,  83  N.  Y.  Supp.  509;  Hutchinson 
V.  Curtiss,  45  Misc.  4S4,  92  N.  Y.  Supp. 
70. 

Washington.  Brenaman  v.  White- 
house,  85  Wash.  355,  148  Pac.  24; 
Northern  Bank  &  Trust  Co.  v.  Day, 
S3  Wash.  296,  145  Pac.  182;  Jorguson 
V.  Apex  Gold  Mines  Co.,  74  Wash.  243, 
46  L.  E.  A.  (N.  S.)  637,  133  Pac.  465. 

There  is  such  a  statute  in  Ohio. 
McVity  V.  E.  D.  Albro  Co.,  90  N.  Y. 
App.  Div.  109,  86  N.  Y.  Supp.  144, 
aff'd  180  N.  Y.  554,  78  N.  B.  1126. 

The  National  Banking  Act  forbids 
the  withdrawal  of  capital  in  the  form 
of  dividends  or.  the  declaration  of  div- 
idends where  there  are  no  net  profits 
with  which  to  pay  them.  United 
States  v.  Britton,  108  TJ.  S.  199,  27  L. 
Ed.  698;  Witters  v.  Sowles,  31  Fed. 
1;  Cogswell  v.  Second  Nat.  Bank,  78 
Conn.  75,  60  Atl.  1059,  aff'd  204  U.  S. 
1,  51  L.  Ed.  343. 

3  See  §  3656,  supra,  §  3660,  infra. 

4  Siegman  v,  Electric  Vehicle  Co., 
72  N.  J.  Eq.  408,  65  Atl.  910,  aff'g  71 
N.  J.  Eq.  123,  62  Atl.  941. 

B  Siegman  v.  Electric  Vehicle  Co., 
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by  his  conduct,  estop  himself  from  objecting  that  a  dividend  was  so 
made.® 

Some  statutes  by  their  terms  merely  prohibit  directors  from  mak- 
ing dividends  except  from  surplus  profits,  and  do  not  make  their  acts 
in  so  doing  void,  nor  prohibit  the  corporation  from  paying  dividends 
out  of  capital.'  And  it  has  been  held  that,  where  the  statute  does 
not  in  terms  prohibit  the  declaration  of  dividends  out  of  capital,  but 
merely  makes  the  directors  liable  for  the  corporate  debts  if  they  are 
so  paid,  they  have  the  power,  if  they  choose  to  bear  that  responsdbility, 
to  declare  and  pay  dividends  although  no  surplus  exists  beyond  the 
capital,  at  least  until  some  judicial  restraint  interferes  to  prevent.' 

A  dividend  paid  when  the  corporation  is  insolvent  is  necessarily 
paid  out  of  its  capital  stock,  and  to  the  injury  of  its  existing  and  sub- 
sequent creditors.^ 

Profits  which  have  been  made  and  allowed  to  accumulate  may  be 
paid  out  as  dividends  in  subsequent  years  in  which  no  profits  are 
made.^** 

As  a  rule  it  will  be  presumed  that  dividends  paid  out  of  surplus 
by  a  solvent,  going  concern  were  paid  out  of  profits.^'    But  where  the 


72  N.  J.  Eq.  403,  65  Atl.  910,  aff'g  71 
N.  J.  Eq.  123,  62  Atl.  941. 

6  In  Hyams  v.  Old  Dominion  Cop- 
per Mining  &  Smelting  Co.,  82  N.  J. 
Eq.  507,  89  Atl.  37,  aff'd  83  N.  J.Eq. 
705,  92  Atl.  588,  a  stockholder  was 
held  not  to  toe  estopped  to  object  to 
the  declaration  of  a  dividend  as  be- 
ing declared  out  of  capital. 

7  In  Baldwin  v.  Miller  &  Lux,  152 
Gal.  454,  92  Pac.  1030,  this  is  said  to 
be  true  of  the  California  statute. 

8  People  V.  Barker,  141  N.  T.  251, 
36  N.  E.  196.  See  also  Collins  v. 
Penn-Wyoming  Copper  Co.,  203  Fed. 
726. 

SFricke  v.  Angemeier,  53  Ind.  App. 
140,  101  N.  E.  329. 

10  Beers  v.  Bridgeport  Spring  Co., 
42  Oonn.  17;  Williams  v.  Western  U. 
Tel.  Co.,  93  N.  T.  162;  Mills  v.  North- 
ern Ey.  of  Buenos  AyreB  Co.,  5  Ch. 
App.  621;  Hoole  v.  Great  Western  Ey. 
Co.,  3  Ch.  App.  262. 

11  Ooimecticut.  Boardman  v.  Boaxd- 
man,  78  Conn.  451,  12  L.  E.  A.  (N.  S.) 
779,  62  Atl.  339;  Smith  v.  Dana,  77 


'Oonn.  543,  555,  69  L.  B.  A.  76,  107 
Am.  St.  Eep.  51,  60  Atl.  117. 

Delaware.  Bryan  v.  Aiken,  86  Atl. 
674,  rev'g  —  Del.  Ch.  — ,  82  Atl.  817. 

Iowa.  Lauman  v.  Foster,  157  Iowa 
276,  50  L.  E.  A.  (N.  S.)  531,  135  N: 
W.  14;  Kalbach  v.  Clark,  133  Iowa 
215,  12  U  E.  A.  (N.  S.)  801,  12  Ann. 
Cas.  647,  110  N.  W.  599;  Bedhead  v. 
Iowa  Nat.  Bank,  127  Iowa  572,  103  N. 
W.  796. 

Kentucky.  Cox  v.  Gaulbert's  Trus- 
tee, 148  Ky.  407,  147  S.  W.  25. 

New  Hampshiixe.  Walker  v.  Walker, 
68  N.  H.  407,  39  Atl.  432. 

New  Jersey.  Lang  v.  Lang's  Ex'r, 
57  N.  J.  Eq.  326,  41  Atl.  705,  modify- 
ing 56  N.  J.  Eq.  603,  40  Atl.  278. 

New  York.  In  re  Leask,  159  App. 
Div.  102,  143  N.  Y.  Supp.  865,  modify- 
ing 142  N.  Y.  iSupp.  462. 

Peimsylvania..  In  re  Eoibinson's 
Trust,  218  Pa.  481,  67  Atl.  775. 

Bbode  Islaad.  Newport  Trust  Co. 
V,  Van  Eennselaer,  32  E.  I.  231,  35 
L.  E.  A.  (N.  S.)  930,  78  Atl.  342. 

Vermont.     In   re  Heatom's  Estate, 
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statute  does  not  in  terms  prohibit  the  payment  of  dividends  out  of 
capital,  but  merely  imposes  a  penalty  on  the  directors  for  doing  so, 
this  presumption,  if  it  exists  at  all,  is  extremely  slender  and  weak.^^ 


§3659.  — Unconditional  agreement  to  pay  dividends.  From  the 
rule  that  dividends, can  only  be  paid  out  of  surplus  profits,  it  follows 
that  a  corporation  has  no  power  to  enter  into  an  unconditional  agree- 
ment to  pay  dividends  to  shareholders,  without  regard  to  the  con- 
dition of  the  corporation  at  the  time  of  payment.  Such  an  agree- 
ment is  ultra  vires  and  void.^*    And  the  same  is  true  of  an  agreement 


89  Vt.  550,  L.  B.  A.  1916  D  201,  96  Atl. 
21. 

Wlsconsiii,  Miller  v.  Payne,  150 
Wis.  354,  136  N.  W.  811;  Soehnlein  v. 
Soehnlein,  146  Wis.  330,  131  N.  W.  739. 

In  the  absence  of  any  showing  to 
the  c-outrary  the  obrpoTate  officers  are 
presumed  to  have  obeyed  the  law,  and 
therefore  not  to  have  declared  a  divi- 
dent  which  impaired  in  any  way  the 
capital  of  the  corporation.  Redhead 
V.  Iowa  Nat.  Bank,  127  Iowa  572,  103 
N.  W.  796. 

"It  is  not  to  be  presumed  that  the 
board  of  directors  would  have  de- 
clared a  dividend  without  having  on 
hand  eariiings  out  of  which  to  pay 
ii, "  in  view  of  the  statute  forbid- 
ding the  payment  of  dividends  except 
out  of  earnings.  Cox  v.  Gaulbert's 
Trustee,  M8  Ky.  407,  147  S.  W.  25,. 

12  People  V.  Barker,  141  N.  Y.  251, 
36  N.  E.  196. 

13  Indiana.  Bingham  v.  Marian 
Trust  Co.,  27  Ind.  App.  247,  61  N.  E. 
29. 

Kansas.  Burk  v.  Ottawa  Gas  & 
Electric  Oo.,  87  Kan.  6,  Ann.  Cas. 
1913  D  772,  123  Pac.  857;  Hogsett  v. 
,^tna  Building  Sq  Loan  Ass  'n,  78  Kan. 
71,  96  Pac.  52. 

Kentucky.  Sumrall  v.  Commercial 
Bldg.  Trust's  AssigneCi  106  Ky.  260, 
44  L.  E.  A.  659,  90  Am.  St.  Bep.  223, 
50  S.  W.  69. 

Michigajx.  Ijockhart  v.  Vaai  Al- 
atyne,  31  Mich.  76,  18  Am.  Bep.  156. 

New  Jersey.  Strickland  v.  National 


Sarlt  Oo.,  79  N.  J.  Bq.  182,  81  Atl.  828, 
aff'g  77  N.  J.  Eq.  328,  96  Atl.  1048. 

Ohio.  McVity  v.  E.  D.  Albro  Co., 
90  N.  Y.  App.  Div.  109,  86  N.  Y.  Supp. 
144,  aff'd  180  N.  Y.  554,  73  N.  E.  1126, 
holding  that  this  is  true  under  the 
laws  of  Ohio.  See  also  Thomas  v. 
Matthews,  94  Ohio  St.  32,  L.  B.  A. 
1917  A  1068,  113  N.  B.  669. 

Pennsylvajnia.  Warren  v.  Queen  & 
Co.,  240  Pa.  154,  87  Atl.  595;  Fidel- 
ity Trust  Co.  V.  Lehigh  Valley  B.  Co., 
215  Pa.  610,  7  Ann.  Cas.  613,  64  Atl. 
829;  Pittsburgh  &  C.  B.  Oo.  v.  Alle- 
gheny County,  63  Pa.  St.  126. 

Tennessee.  Elevator  Oo.  v.  Mem- 
phis &  G.  B.  Co.,  85  Tenn.  703,  4  Am. 
St.  Bep.  798,  5  S.  W.  52. 

Texas.  Beagan  Bale  Oo.  v.  Heuer- 
mann,  —  Tex.  Civ.  App.  — ,  149  S.  W. 
228. 

Virginia.  Drewry,  Hughes  Oo.  v. 
Throckmorton,  92  S.  E.  818. 

Washington.  Jorguson  v.  Apex  Gold 
Mines  Oo.,  74  Wash.  243,  46  L.  B.  A. 
(N.  S.)   637,  133  Pac.  465. 

England.  Guinness  v.  Land  Corpo- 
ration of  Ireland,  22  Oh.  Div.  349. 

"Without  authority  from  the  leg- 
islature, an  incorporated  company  can- 
not confer  on  holders  of  preferred 
shares  a  right  to  be  paid  dividends,  if 
the  capital  of  the  company  will  there- 
by be  impaired  or  the  demands  of  its 
creditors  postponed."  Kidd  v.  Puri- 
tana  Cereal  Pood  Oo.,  145  Mo.  App. 
502,   122  S.  W.   784. 

"It  is  against  public  policy  to  con- 
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to  pay  dividends  out  of  the  capital  stock,  or  before  the  payment  of 
expenses  which  must  be  paid  in  order  to  keep  the  capital  intact.^* 


stnie  the  terms  upon  whieli  stock  is 
issued  so  as  to  require  dividends  to 
be  paid  to  preferred  creditors  out  of 
the  invBsited  capital,  as  that  might 
result  in  the  destruction  of  the  capi- 
tal." Burk  V.  Ottawa  G-as  &  Elec- 
tric Oo.,  87  Kan.  6,  Ann.  Gas.  WIS  D 
772,  123  Pac.  857. 

A  contract  by  which  a  corporation 
agrees  to  repay  a  purchaser  of  stock 
in  dividends  an  amwunt  equal  to  the 
amount  paid  therefor  is  void  under 
a  constitutional  provision  that  no  cor- 
poration shall  issue  stock  except  for 
momey,  labor  done,  ox  money  or  prop- 
eirty  actually  received,  aiid  all  fictitious 
issues  of  stock  shall  be  void.  Smith 
V.  Alabama  IVuit  Growing  &  "Winery 
Ass'n,  123  Ala.  538,  26   S^o.  232. 

Where  a  corporation  issued  certifi- 
cates of  indelbtedness  equal  in  amount 
to  expected  dividends  on  its  stock  for 
the  time  the  certificates  had  to  nin, 
and  pledged  as  collateral  stock  of  an- 
other company  acquired  from  the 
stockholders  of  the  latter  company 
to  whom  the  certificates  of  indebted- 
ness were  issued,  and  those  i  stockhold- 
ers at  the  same  time  pledged  stock  of 
the  first  corporation  issued  to  them 
in  exchange,  it  being  agreed  that  the 
dividends  received  on  the  latter  stock 
should  be  applied  to  the  payment  of 
the  certificates,  it  was.  held  that  this 
was  an  attempt  to  secure  the  payment 
of  dividends,  whether  earned  or  not, 
and  was  an  illegal  transaction.  Strick- 
land V.  National  Salt  Oo.,  79  N.  J.  Eq. 
182,  81  Atl.  828,  afE'g  77  N.  J.  Eq.  328, 
76  Atl.  1048.  In  this  case  it  was  fur' 
ther  held  that  since  the  arrangement 
violated  the  express  priovisions  of  the 
statute,  the  receivers  of  the  corpora- 
tion could  avail  themselves  of  the  il- 
legality although  the  corporation  had 
received  a  benefit  therefrom. 

In  Ingraham  v.  National  SaU  <^.o.,  130 


Fed.  676,  the  Federal  CiTCuit  Oourt  of 
Appeals,  overruling  its  deeisioTi  to 
the  contrary  on  a  former  appeal  in 
the  same  case  (122  Fed.  40),  held  that 
the  same  arrangement  and  certificates 
involved  in  the  Strickland  case,  supra, 
v/ere  hot  a  guaranty  of  dividends, 
whether  earned  or  riot,  and  were  valid. 
This  holding  proceeds  on  the  theory 
that  while  both  the  vendors  and  the 
corporation  doubtless  expected  that  the 
dividends  on  the, stock  .would-meet  the 
payments  on  the  certificates  of  indebt- 
edness, there  was  no  agreement  to  that 
effect.  In  this  connection  the  court 
says,  "The  promise  contained  in  the 
certificates  may  have  been  regarded 
by  both  as  substantially  equivalent  to 
such  an  agreement,  but  assuming  this 
to  be  so,  so  long  as  it  was  not -the 
agreement,  and  could  not  be  enforced, 
it  is  quite  immaterial  what  were  the 
expectations  which  prompted  it."  A 
petition  for  a  writ  of  certiorari  to 
review  this  decision  was  denied  by 
the  Supreme  Court  (201  U.  S.  644,  50 
L.  Ed.  902  [mem.  dec.]),  and  it  was 
followed  "by  the '  Court  of  Appeals  on 
a  third  appeal  in  the  same  case,  Na- 
tional Salt  Oo.  V.  Ingraham,  143  Fed. 
805. 

In  Wisconsin  Lumber  Oo.  v.  Greene 
&  W.  Tel.  Co.,  127  Iowa  350,  69  L. 
B.  A.  968,  109  Am.  St.  Bep.  387,  101 
N.  W.  742,  the  court  said:  "A  cor- 
poration may  guaranty  dividends  upon 
its  stock  if  it  is  so  minded.  To  htold 
otherwise  would  be  to  set  aside  many 
contracts  of  the  kind,  which  no  one 
heretofore  ha/s  thought  of  question- 
ing." '■ 

14  CTatty  V.  Peoria  Law  Library 
Ass'n,  219  111.  516,  76  N.  E.  707,  rev'g 
on  other  grounds  120  lU.  App.  596. 

This  is  true  of  an  agreement  by  a 
law  library  association  to  pay  divi- 
dends   before    the    payment    of    such 
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The  law  of  the  state  under  which  a  corporation  is  created  determines 
its  right  to  issue  stock  with  a  guaranty  of  dividends,  and  hence  a 
purchaser  of  stock  in  a  foreign  corporation  cannot  be  charged  with 
constructive  knowledge  as  to  the  right  of  such  corporation  to  make 
such  guaranty.** 

The  effect  of  a  guaranty  of  dividends  on  preferred  stock  will  be 
considered  in  a  subsequent  section.** 

§  3660.  Determinatioii.  of  profits — ^In  general.  It  is  clear  that  there 
cannot  be  surplus  or  net  profits  for  the  purpose  of  declaring  a 
dividend,  unless  the  total  value  of  the  assets  of  the  corporation  at 
the  time  it  is  proposed  to  declare  the  dividend  exceeds  the  amount 
of  its  capital  stock,  after  deducting  all  expenses  which  have  been 
incurred,  and  all  losses  which  have  been  sustained.  It  may  be  laid 
down  as  a  general  proposition,  therefore,  subject  to  the  qualifica- 
tions shown  in  the  following  sections,  that  the  surplus  or  net  profits 
of  a  corporation  are  the  difference  between  the  total  present  value 
of  its  assets,  after  deducting  losses  and  liabilities,  and  the  amount  of 
its  capital  stock.*'  "The  assets,  resources  and  funds  of  the  corpora- 
tion must  consist  of  cash  on  hand  and  other  property,  and,  if  such 

expenses,  which  Would  include  the  es-      Belfast,  77  Me.  445,  1  Ail.  362. 

pense  of  necessary  rebinding  of  books, 

and  otherwise  keeping  the  library  up 

to   the  poinft  where   the   capital  will 

not   be   impaired.     Cratty   v.   Peoria 

Law  Library  Ass'n,  219   111.   516,   76 

N.  E.  707,  rev'g  on  other  grounds  120 

111.  App.  596. 

iBMcVity  V.  E.  D.  Albro  Oo.,  90 
Nt  Y.  App.  Div.  10&,  86  N.  Y.  Supp. 
144,  aff'd  180  N.  Y.  5i54,  73  N.  E.  1126. 

16  See  §  8751  et  seq.,  infra. 

17  United  States.  Mobile  &  O.  E. 
Co.  V.  Tennessee,  153  TJ.  S.  486,  38  L. 
Ed.  793;  Main  v.  MiUs,  6  Bisa.  98, 
Eed.  Oas.  No.  8,974;  St.  John  v.  Erie 
By.  Co.,  10  Blatchf.  271,  Fed.  Cas. 
No.  12,226,  afe'd  22  "Wall.  136,  22  L. 
Ed.  743. 

Oonnecticut.  Russell  v.  Bristol,  49 
Conn.  251. 

Iowa.  Miller  v.  Bradish,  69  Iowa 
278. 

Kansas.  Byan  v.  Leavenworth,  A. 
&  N.  W.  By.  Co.,  21  Kan.  365. 

Maine.     Belfast  &  M.  L.  E.  Co.  v. 


Massachusetts.  Phillips  v.  Eastern 
E.  Co.,  138  Mass.  122. 

New  Jersey.  Park  v.  Grant  Loco- 
motive Works,  40  N.  J.  Bq.  114,  3  Atl. 
162. 

.  New  York.  Williams  v.  Western  TJ. 
Tel.  Co.,  93  N.  Y.  162;  Barry  v.  Mer- 
chants '  Exeh.  Co.,  1  Sandf .  Ch.  280. 

England.  In  re  London  &  General 
Bank,  72  L.  T.  (N.  S.)  237. 

In  determining  the  ability  of  the 
corporation  to  pay  dividends  the  court 
must  ascertain  "whether,  after  pay- 
ment and  satisfaction  of  all  liabili- 
ties, taking  into  account  the  ability 
to  redeem  the  oapital  stock  at  par, 
there  still  remains  a  fund  out  of 
which  the  proposed  dividend  can  be 
paid  vsrithont  impairment  of  the  oap- 
ital, or  whether  there  are  net  profits 
arising  from  the  business  which  can 
be  used  for  that  purpose. ' '  Hyams  v. 
Old  Dominion  Copper  Mining  & 
Smelting  Co.,  82  N.  J.  Eq.  507,  89  Atl. 
37,  aflf'd  83  N.  J.  Eq.  70S,  92  Atl.  588. 
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assets  exceed  the  liabilities,  a  dividend  can  be  lawfully  declared; 
in  other  words,  a  profit  exists. "  ^*  In  a  New  York  ease  it  was  said : 
"The  capital  stock  of  a  corporation,  is,  like  that  of  a  co-partnership 
or  joint  stock  company,  the  amount  which  the  partners  or  associates 
put  in  as  their  stake  in  the  concern.  To  this  they  add  upon  the  credit 
of  the  company,  from  the  means  and  resources  of  others,  to  such 
extent  as  their  own  prudence  or  the  confidence  of  such  other  persons 
will  permit.  Such  additions  create  a  debt ;  they  do  not  form  capital. 
And  if  successful  in  their  career,  the  surplus  over  and  above  their 
capital  and  debts  becomes  profits,  and  is  either  divided  among  the" 
partners  and  associates,  or  used  still  further  to  extend  their  opera- 
tions."»» 

Net  profits  have  been  defined  to  be  "what  shall  remain,  as  the  clear 
gains  of  any  business  venture,  after  deducting  the  capital  invested 
in  the  business,  the  expenses  incurred  in  its  conduct,  and  the  losses 
sustained  in  its  prosecution. "  *"  It  has  also  been  said  that  ' '  the  sur- 
plus over  and  above  the  capital  and  debts  constitutes  profits";*^  and 
that  the  term  profits  "imports  an  excess  of  receipts  over  expendi- 
tures." ^^ 

Net  earnings  have  been  defined  to  be  what  remains  of  gross  receipts 
after  deducting  the  expenses  of  producing  them.^ 

The  terms  "profits"  and  "income"  are*  sometimes  used  synony- 
mously; "but,  strictly  speaking,  income  means  that  which  comes  in 
or  is  received  from  any  business  or  ipvestment  of  capital,  without 
reference  to  the  outgoing  expenditures;  while  profits  generally  mean 
the  gain  which  is  made  upon  any  business  or  investment,  when  both 
receipts  and  payments  are  taken  into  account.  Income  when  applied 
to  the  affairs  of  individuals,  expresses  the  same  idea  that  revenue 

18  Hubbard  v.  "Weare,  79  Iowa  678,  "Net  profits  are  defined  in  the  Cen- 
44  N.  W.  915;  Miller  v.  Bradish,  69  tury  Dictionary  'as  what  remains  as 
Iowa  27S,  28  N.  W.  594.                              the  clear  gain  of  any  business  after 

It  is   not   necessary   that   its   cash  dedujting  the  capital  invested  in  the 

on  hand  should  alone  be  sufficient  to.  business,  the  expenses  incurred  in  its 

pay  all  its  liabilities.     MiUer  v.  Bra-  management,  and  the  losses  sustained 

dish,  69  Iowa  278,  28  N.  W.  594.  by   its   operation.'  "     Hutchinson   v. 

19  Per  Sanford,  Vice  Chancellor,  in  Curtiss,  45  N.  Y.  Misc.  484,  92  N.  Y. 
Barry    v.    Merchants'    Exch.    Co.,    1  Supp.  70. 

Sandf.  Ch.   (N.  Y.)   2S0,  307.  21  Barry   v.   Merchants'   Exch.   Co., 

80  Park  V.  Grant  Locomotive  Works,  1  Sandf.  Ch.  (N.  Y.)  280,  307,  quoted 

40  N.  J.  Eq.  114,  3  Atl.  162,  quoted  with  approval  in  Mangham  v.  Stat6, 

with  approval  in  Mangham  v.  State,  11  Ga.  App.  440,  75  S.  E.  508. 

11  Ga.  App.  440,  75  S.  E.  508 ;  Hunter  22  People  v.  San  Francisco  Sav.  Un- 

v.  Roberts,  Throp  &  Co.,  83  Mich.  63,  ion,  72  Cal.  199,  13  Pac.  498. 

47  N.  W.  131.  23  See  §  3662,  infra. 
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does  when  applied  to  the  affairs  of  a  state  or  nation. "  ^*  "  Accumu- 
lated surplus"  and  "accumulated  profits"  have  also  been  held  not  to 
mean  the  same  thing.^*  ' '  The  surplus  is.  that  which  remains  after 
expenses  and  dividends."  ^®  "Accumulated  surplus"  means  the  fund 
which  the  corporation  has  in  excess  of  its  capital  and  liabilities.^'' 

In  determining  whether  there  are  net  profits  from  which  dividends 
must  be  declared  the  capital  must  be  regarded  as  a  liability.^*  But 
it  has  been  held  that  profits  are  to  be  ascertained  with  reference  to 
the  capital  stock  paid  in  rather  than  with-  reference  to  the  nominal 
share  capital.^® 

AUlosses,'"  and  the  expenses  of  conducting  the  corporate  business,^^ 
must  of  course  be  deducted  from  the  gross  earnings,  and  the  indebted- 
ness of  the  corporation  must  also  be  taken  into  account,  although,  as 
we  shall  see,  it  is  not  always  necessary  that  all  of  its  debts  be  paid 
before  a  dividend  is  declared.^^ 

It  is  a  function  of  the  board  of  directors  of  a  corporation  to  deter- 
mine whether  net  earnings  or  a  surplus  exist  applicable  to  the  pay- 
ment of  dividends.*^    And  their  discretion  in-  declaring  and  paying 


.  24  Quoted  in  People  v.  San  Fran^ 
Cisco  Sav.  Union,  72  Cal.  199,  13  Pac. 
498,  from  People  v.  Board  Sup'rs  Ni- 
agara Co.,  4  Hill  (N.  Y.)  20,  whiah 
was  a  ease  involving  taxation. 

25  Stevens  v.  United  States  Steel 
Oprporation,  6&  N.  J.  Eq.  373,  59  Atl. 
905.  ,      • 

26  Marks  V.  American  Brewing  Co., 
126  La.  666,  52  So.  983. 

27  Stevens  v.  United  States  Steel 
Corporation,  68  N.  J.  Eq.  373,  59  Atl. 
905,  See  also  State  v.  Utter,  34  N.  J. 
L.  489. 

.  28Qomell  V.  Seddinger,  237  Pa. 
389,  85  Atl.  446.  See  also  cases  cited 
in  the  preceding  notes. 

29  Goodnow  V.  American  Writing 
Paper  Co.,  73  N.  J.  Eq.  692,  69  Atl. 
1014,  afE>g  72  N.  J.  Eq.  645,  66  Atl.. 
607.  In  this  case  it  was  held  that  a 
dividend  may  ibe  declared  .where  there 
is  an  excess  of  gross  earnings  over  the 
operating  expenses  <yt  the  current 
year,  and  the  value  of  the  present 
assets  exceeds  the  value  of  the  actual 
assets  with  which  the  company  began 
business,     Uader   such  circumstances 


it  is  not  necessary  that  the  difference 
between  the  actual  value  of  property 
takeil  at  an  overvaluation  for  stock' 
and  the  value  at  which  it  was  taken 
be  made  up  before  a  dividend  is  de- 
clared. 

30  National  banks  are  required  by 
the  statute  to  deduct  all  losses  in  de- 
termining whether  there  are  net  prof- 
its applicable  to  the  payment  of  divi- 
dends. .  Eev.  St.  §  5204.  United 
States  V.  Britton,  108  U.  S.  199,  27  L. 
Ed.  698.  See  also  cases  cited  in  the 
preceding  notes. 

31  See  §  3662,  infra. 

32  See  §3663,  infra. 

SSSiegman  v.  Electric  Vehicle  Co., 
72  N.  J.  Eq.  403,  65  Atl.  910,  aff'g  71 
N.  J.  Eq.  123,  62-  Atl.  941. 

.  The  directors,  in  the  first  instance, 
are  to  determine  whether  profits  have 
been  earned,  and  whether,  in  their 
discretion,  they  ought  to  be  divided 
among  the  shareholders.  In  re  Goetz's 
Estate,  236  Pa.  630,  85  Atl.  65. 

The  orphans'  court  has  no  juris- 
diction to  ascertain  and  distribute  the 
profits  of  a  corporation  formed  to  car-. 
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dividends  will  not  be  questioned  if  the  corporation,  is  solvent,  and 
such  payment  does  not  impair  its  capital.**  But  they  cannot,  by  an 
erroneous  determination  of  this  point,  confer  either  upon  themselves 
or  upon  the  corporation  powers  that  by  the  corporation  act  are  with- 
held, nor  make  lawful  that  which  the  act  has  prohibited.  "If  this 
were  permissible,  then  by  the  same  logic  a  court  that  is  called  upon 
to  pass  on  the  question  of  its  jurisdiction  over  a  given  subject  matter 
might,  by  an  erroneous  determination,  enlarge  its  jurisdiction."'^ 
So  they  cannot  by  such  an  erroneous  determination  confer  either  upon 
themselves  or  upon  the  corporation  the  power  to  make  dividends  out 
of  capital,  where  the  statute  expressly  prohibits  the  corporation  from 
so  making  them.'® 

§  3661.  —  Time  of  determining  profits.  Whether  or  not  there  were 
surplus  profits,  so  as  to  render  it  lawful  to  declare  a  dividend,  is 
to  be  determined  as  of  the  time  when  the  dividend  was  made.'''  If 
the  condition  of  the  company  at  that  time  was  apparently  such  as  to 
show  surplus  profits  out  of  which  a  dividend  could  lawfully  be 
paid,  the  payment  of  the  dividend  is  not  rendered  wrongful  by  the 
fact  that  debtors  of  the  company  who  were  then  considered  solvent 
afterwards  became  insolvent,  and  the  company  sustained  losses'*  or  be- 
cause, for  any  other  reason,  the  conditions  existing  at  the  time  the 
dividend  was  paid  were  such,  unknown  to  the  directors,  that  losses 
were  sure  to  bfe  sustained,'®  or  because  the  company  subsequently 

ry  on  the    business    of    a    decedent.  .  6  Biss.  &8,  Fed.  Cas.  No.  8,974. 

In   re    Goetz's    Estate,    236   Pa.    638,  Georgia.      Beid   v.    Eatontion    Mfg, 

85  Atl.  67,  236  Pa.  630,  85  Atl.  65.  Co.,  40  Ga.  9'8,  2  Am.  Rep.  563. 

SI  Taylor  v.  Com.,  119  Ky.  731,  75  Iowa.    Hubbaid  v.  Wears,  79  Iowa 

S.   W.   244;   Hyams  v.   Old  Domimon  678,  44  N.  W.  916;  Miller  v.  Bradish, 

Copper  Mining  &  Smelting  Co.,  88  N.  69  Iowa  278,  28  N.  W.  594. 

J.  Eq.  507,  8'9  Atl.  37,  aff'd  83  N.  J.  New  Jersey.     "Whittaker  v.  Amwell 

Eq.  705,  92  Atl.  588.  Nat.  Bank,  52  N.  J.  Eq.  400,  39  Atl. 

The  action  of  the  directors,  taken  203. 

in    good    faith,   in   paying   out    as    a  New  York.     Le  Roy  v.  Globe  Ins. 

dividend  stock  of  another  corporation  Co.,  2  Bdw.  Ch.  657. 

in   which    its    surplus    earnings   have  Tennessee.     Tradesman  Pub.  Co.  v. 

been  invested  will  not  be  reviewed  by  Kmjxville    Oar   Wheel   Co.,    95   Tenn. 

the  courts.     Gray  v.  Hemenway,  212  63i4,'  31  L.  R.  A.  593,  49  Am.  St.  Rep. 

Mass.  239,  98  N.  E.  789.  943;  32  S.  W.  1097. 

SBSiegman  v.  Eleetricl  Vehicle  Co.,  38  Main   v.   Mills,   6  Biss.   98,   Fed. 

'72  N.  J.  Eq.  403,  65  Atl.  910,  aff'g'  71  Caa.  No.  8,974. 

N.  J.  Eq.  123,  62  Atl.  941.  39 Stringer's   Case    (In   re   Mercan- 

36  See  §  3658,  supra.                             .■  tile  Trading  Co.),  4  Oh.  App.  475. 
.    37  United   States.      Main   v.   Mills, 
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becomes  insolvent  by  reason  of  a  business  depression,*"  or  a  diminution 
or  decline  in  the  value  of  its  assets,*^  or  the  destruction  of  its  prop- 
erty,** or  otherwise.*^  Nor  is  it  material  that  but  for  the  payment  of 
the  dividend  insolvency  would  not  have  occurred  if  the  company  had 
sufiSeient  assets  to  pay  all  its  debts  at  the  time  when  the  dividend 
in  question  was  paid.** 

§3662.  — Deduction  af  expenses.  In  addition  to  deducting  the 
amount  of  the  capital  stock  from  the  value  of  the  assets  of  the  cor- 
poration, deduction  must  also,  as  a  rule,  be  made  for  all  expenses 
incurred  in  the  conduct  of  the  business  of  the  company.**  Generally 
speaking,  net  earnings  are  what  remains  of  gross  receipts  after  deduct- 
ing the  expenses  of  producing  them.*^    The  Supreme  Court  of  the 


M  Because  it  becomes  insolvent  by 
reason  of  a  subsequent  business  de- 
pression. Tradesman  Pub.  Co.  v. 
Kuoxville  Oar  Wheel  Cb.,  95  Tenn. 
634,  31  L.  R.  A.  593,  49  Am.  St.  Rep. 
943,  32  S.  W.  1097. 

41  The  payment  of  a  dividend  is  not 
rendered  unlawful  because  of  a  subse- 
quent diminution  in  or  decline  in  the 
value  of  its  assets,  even  below  the 
point  of  solvency.  See  Siegman  v. 
Electric  Vehicle  Co.,  140  Fed.  117. 

42  Creditors  cannot  recover  from 
stockholders  dividends  declared  while 
the  company  was  solvent  although  it 
afterwards  became  insolvent  by  rea- 
son of  the  destruction  of  its  property 
by  General  Sherman's  army  during 
the  Civil  War.  Reid  v.  Eatont'on  Mfg. 
Co.,  40-  Ga.  98,  2  Am.  Rep.  563. 

43  Miller  v.  Bradish,  69  Iowa  278, 
28  N.  W.  594. 

41MiHer,v.  Bradish,  69  Iowa  278, 
28  N.  W.  594. 

45  Park  V.  Gran's  Locomotive  Works, 
40  N.  J.  Bq.  114,  3  Ail.  162;  liokn 
Soc.  of  Philadelphia  v.  Eavenson,  248 
Pa.  407,  94  Atl.  121. 

Net  income  is  what  remains  after 
deducting  all  legitimate  charges. 
Cratty  v.  Peoria  Law  Library  Ass'n, 
219  111.  516,  76  N.  E.  707,  rev'g  on 
other  grounds  120  III.  App.  596. 

In  the  case  of  a  library  association 
the  expense  of  conducting  the  library 


should  be  deducted  from  the  gross 
income.  Cratty  v.  Peoria  Law  Li- 
brary Ass'n,  219  111.  516,  79  N.  E.  707, 
rev'g  on  other  grounds  120  111.  App. 
596. 

46Uoited  States.  Union  Pac.  R. 
Co.  v.  United  States,  99  U.  S.  402,  420, 
25  L.  Ed.  274,  followed  in  United 
States  V.  Kansas  Pae.  Ry.  Co.,  99  U. 
S.  455,  25  L-.  Ed.  289;  United  States 
V.  Central  Pac.  R.  Co.,  99  U.  S.  449, 
25  L.  Ed.  287. 

Kansas.  Inscho  v.  Mid-Continent 
Development  Co.,  94  Kan.  370,  Ann. 
Cas.  1917  B  546,  146  Pac.  1014;  Erie 
V.  Erie  Gas  &  Minerai  Co.,  78  Kan. 
348,  97  Pac.  468. 

Maine.  Belfast  &  M.  L.  R.  Co.  v. 
Belfast,  77  Me.  445,  1  AtL  362. 

New  York.  New  York  v.  Manhat- 
tan R.  Co.,  192  N.  Y.  90,  84  N.  E,  745, 
aff'g  119  App.  Div.  240,  104  N.  Y. 
Supp.  609. 

Speaking  of  a  railroad  company,  it 
was  said  by  Judge  Blatchford:  "Net 
earnings  are,  properly,  the  gross  re- 
ceipts, less  the  expenses  of  operatmg 
the  road  to  earn  such  receipts.  Inter- 
est on  debts  is  paid  out  of  what  thus 
remains,  that  is,  out  of  the  net  earn- 
ings. Many  other  liabilities  are  paid 
out  of  the  net  earnings.  When  all  li- 
abilities are  paid,  either  out  of  the 
gross  receipts  or  out  of  the  net  earn- 
ings,  the   remainder   is   the  profit  of 
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United  States  has  said :  ' '  The  term  '  profits, '  out  of  which  dividends 
alone  can  properly  be  declared,  denotes  what  remains  after  defray- 
ing every  expense,  including  loans  falling  due,  as  well  as  the  interest 
on  such  loans. "  *'' 

Depreciation  in  the  value  of  the  corporation's  plant  is  a  proper 
expense  charge  **  and  the  same  is  true  of  expenditures  for  maintenance 
and  upkeep.*^  And  a  reserve  fund  may  be  accumulated  for  the  pur- 
pose of  making  repairs  and  renewals.^? 

Taxes  are  properly  treated  as  a  part  of  the  company's  operating 
expenses,  to  be  paid  out  of  the  earnings,  and  this  is  true  even  though 


the  shareholders,  to  go  towards  divi- 
dends, which,  in  that  way,  are  paid 
out  of  the  net  earnings. ' '  St.  John  v. 
Erie  By.  Co.,  10  Blatchf.  271,  Ted. 
Cas.  No.  12,226,  afE'd  22  Wall.  (U. 
S.)  136,  22  L.  Ed.  743,  quoted  with 
approval  in  Mobile  &  O.  B.  Co.  v.  Ten- 
nessee, 153  U.  S.  486,  38  L.  Ed.  793; 
People  V.  S'an  Francisco  Sav.  Union, 
72  Cal.  199,  13  Pac.  498;  Fricke  v. 
Angemeier,  53  Ind.  App.  140,  101  N. 
B.  3219. 

As  to  the  deduction  of  debts  and 
interest,  see  §  3663,  infra. 

4T  Mobile  &  O.  B.  Co.  v.  Tennessee, 
153  U.  S.  486,  38  L.  Ed.  793,  quoted 
with  approval  in  Maugham  v.  State, 
11  Ga.  App.  440,  75  S.  B.  50i8;  Fricke 
V.  Angemeier,  53  Ind.  App.  140,  101 
N.  E.  329;  Van  Vleet  v.  Evangeline 
Oil  Co.,  139  La.  406,  56  So.  343; 
Thomas  v.  Matthews,  94  Ohio  St.  32, 
L.  E.  A.  1917  A  1068,  113  N.  E.  669. 

' '  Net  earnings  are  what  is  left  after 
paying  current  expenses  and  interest 
on  debt  and  everything  else  which  the 
stockholders,  preferred  and  eoUlmon, 
as  a  body  corparate,  are  liable  to 
pay."  Warren  v.  King,  108  XT.  S. 
389,  27  L.  Ed.  769,  quoted  with  ap- 
proval in  Inscho  v.  Mid-Continent  De- 
velopment Co.,  94  Kan.  370,  Ann.  Cas. 
1917  B  546,  146  Pac.  1014. 

As  bo  the  deduction  of  debts  and 
interest,  see  §  3663,  infra. 

48  Indiana  Veneer  &  Lumber  Co.  v. 
Hageman,  57  Ind.  App.  668,  106  N.  B. 


253;  People  v.  State  Board  of  Tax 
Com'rs,  128  N.  Y.  App.  Div.  13,  112 
N.  Y.  Supp.  392,  modified  on  other 
grounds  196  N.  Y.  39,  8S  N.  E.  581. 

49  People  V.  State  Board  of  Tax 
■Oom'rs,  128  N.  Y.  App.  Div.  13,  112 
N.  Y.  Supp.  392,  modified  on  other 
grounds  196  N.  Y.  39,  89  N.  E.  581. 

In  the  case  of  a  library  association 
the  net  income  is  to  be  ascertained 
by  deducting  from  the  gross  income 
the  expenses  of  conducting  the  library 
and  for  losses  and  deterioration  of 
books,  and  the  rebinding  of  books, 
so  as  to  keep  the  capital  unimpaired. 
Cratty  v.  Peoria  Law  Library  Ass  'n, 
219  111.  516,  76  N.  E.  707,  rev'g  on 
other  grounds  120  HI.  App.  596. 

The  cost  of  replacing  and  rebuilding 
the  rolling  stock,  machinery,  etc.,  of  a 
railroad  company  is  properly  charge- 
able to  earnings  if  actually  paid  out 
of  them  and  not  raised  by  the  issue 
of  bonds  or  stock.  ^  .United  States  v. 
Kansas  Pac.  By.  Co.,  99  U.  S.  455,  25 
L.  Ed.  289. 

Only  expenditures  actually  made  for 
this  purpose  can  be  considered,  how- 
ever. So  the  amount  necessary  to  put 
the  road  of  a  railroad  company  in 
proper  repair  cannot  be  deducted 
where  it  has  not  been  expended  for 
that  purpose.  United  States  v.  Kan- 
sas Pac.  By.  Co.,  99  U.  S.  455,  25  L. 
Ed.  289. 

60  See  §3666,  infra. 
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they  are  founded  upon  an  erroneous  valuation  of  the  property  upon 
which  they  are  assessed.^^ 

Expenditures  in  the  original  construction  and  equipment  of  the 
company's  works  are  properly  charged  to  capital,  and  not  to  eam- 
ings.^^  "Theoretically,  the  expenses  chargeable  to  earnings  include 
the  general  expenses  of  keeping  up  the  organization  of  the  com- 
pany, and  all  expenses  incurred  in  operating  the  works  and  keeping 
them  in  good  condition  and  repair;  whilst  expenses  chargeable  to 
capital  include  those  which  are  incurred  in  the  original  construction 
of  the  works,  and  in  the  subsequent  enlargement  and  improvement 
thereof."^'  But  it  may  often  be  difScult  to  draw  a  precise  line 
between  the  two  classes  of  expenditures,  and  different  practices  have 
been  followed  in  regard  to  the  matter.^*  "Some  charge  to  construc- 
tion account  every  item  of  expeinse,  and  every  part  and'  portion  of 
every  item,  which  goes  to  make  the  road,  or  any  of  its  appurtenances 
or  equipments  better  than  they  were  before;  whilst  others  chairge  to 
ordinary  expense  account,  and  against  earnings,  whatever  is  taken 
for  these  purposes  from  the  earnings  and  is  not  raised  upon  bonds 
or  issues  of  stock.^^    The  latter  method  is  deemed  the  most  conserva- 


61  Willeox  V.  Consolidated  G-as  Co., 
212  V.  S.  19,  51,  53  L.  Ed.  382,  399, 
48  L.  E.  A.  (N.  S.)  1134,  15  Ann.  Gas. 
1034;  People  v.  State  Board  of  Tax 
Oom'rs,  196  N.  T.,39,  57,  89  N.  E.  581, 
modifying  on  other  grounds  128  N.  Y. 
App.  Div.  13,  112  N.  Y.  Supp.  392. 
See  also  People  v.  Stevens,  203  N.  Y. 
7,  23,  96  N.  E.  114,  rev'g  143  N.  Y. 
App.  Div.  789,  128  N.  Y.  Supp.  440; 
People  V.  State  Board  of  Tax  Gom'rs, 
196  N.  Y  39,  89  N.  E.  581,  modifying 
128  N..  Y.  App.  Div.  13,  112  N.  Y. 
Supp.  302;  New  York  v.  Manhattan, 
R.  Oo.,  192  N.  Y.  90,  84  N.  E.  745, 
afe'g  119  N.  Y.  App.  Div.  240,  104  N. 
Y.  Supp.  609. 

62  Union  Pac.  E.  Oo.  v.  United 
States,  99  U.  S.  402,  25  L.  Ed.  274, 
followed  in  United  States  v.  Central 
Pae.  E.  Co.,  99  U.  S.  499,  25  L.  Ed. 
287;  United  States  v.  Kansas  Pac.  Ey. 
Co.,  99  U.  S.  455,  25  L.  Ed.  289;  Erie 
v.  Erie  Gas  &  Mineral  Co.,  78  Kan. 
348,  97  Pac.  468. 

Expenses  incurred  by  railroad  com- 
panies in  the  original  construction  of 


their  roads  may  be  charged  to  capi- 
tal where  this  can  be  safely  done 
considering  the  interests  of  creditors 
and  all  persons  concerned.  Belfast 
.&  M.  L.  E.  Co.  V.  Belfast,  77  Me.  445, 
1  Atl.  362. 

63  Union  Pac.  E.  Co.  v:  United 
States,  99  U.  S.  402,  25  L.  Ed.  274, 
quoted  with  approval  in  Erie  v.  Brie 
Gas  &  Mineral  Co.,  78  Kan.  348,  97 
Pac.  468. 

54  Union  Pae.  E.  Oo.  v.  United 
States,  99  U.  S.  402,  25  L.  Ed.  274. 

66  Union  Pae.  E.  ,  Co.  v.  United 
States,  99  U.  S.  402,  25  L.  Ed.  274. 

Expenditures  for  station  buildings, 
shops  and  the  like  may  properly  be 
charged  against  earnings,  when  they 
have  actually  been  paid  from  earnings 
and  have  not  been  carried  to  capital 
account.  Union  Pac.  E.  Co.  v.  United 
States,  99  U.  S.  402,  422,  25  L.  Ed.  274, 
followed  in'.  United  States  v.  Kansas 
Pac.  Ey.  Co.,  99  U.  S.  455,  25  L.  Ed. 


In  Inschftj,  v.   Mid-Contineiit  Devel- 
opment Co.,  ;)94  Kan.   370,   Ann.   Cas,,| 
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tive  and  beneficial  for  the  company,  and  operates  as  a  restraint  upon 
injudicious  dividends,  and  the  accumulation  of  a  heavy  indebted- 
ness." But  "the  question  is  one  of  policy,  which  is  usually  left  to 
the  discretion  of  the  directors. ' '  *^ 

Only  such  expenditures  as  have  actually  been  made  .can  properly 
be  claimed  as  a  deduction  from  earnings.^'' 

§  3663.  —Debts  and  interest.  The  duty  to  pay  the  debts  of  the 
company  is  superior  to  the  duty  to  pay  dividends,*'  and  it  has  often 
been  said  that  the  indebtedness  of  the  corporation  must  be  deducted 
from  its  gross  earnings  in  order  to  ascertain  the  amount  applicable 
to  the  payment  Of  dividends.*®  A  dividend  may  be  declared  if  the 
assets  of  the  corporation  exceed  its  liabilities.®"  But  "there  can  be 
no  actual,  legitimate  net  earnings  as  long  as  the  outstanding  indebted- 
ness of  the  company  is  greater  than  its  income. ' '  *^  Nor  can  an  insol- 
vent corporation  lawfully  declare  and  distribute  a  dividend  since  it 
cannot  have  any  surplus  or  net  earnings  as  long  as  it  is  unable  to 
pay  its  debts.®^  And  it  has  been  held  that  a  floating  indebtedness 
which  it  is  not  wise  or  prudent  to  place  in  the  form  of  a  funded 
debt,  or  to  postpone  for  later  payment,  should  be  paid.®'    But  a  cor- 


1917  B  546,  146  Pae.  1014,  it  was  held 
that  the  board  of  directors  of  an  oil 
and  gas  company  did  not  disregard 
the  rights  of  the  preferred  stock- 
holders in  paying  off  a  debt  incurred 
in  constructing  a  pipe  line  and  drill- 
ing new  wells  and  connecting  them 
with  such  pipe  line,  but  that  such 
debt  was  justly  entitled  to  absorb 
earnings  before  dividends  were  paid 
and  that  money  used  in  paying  it  was 
not  net  earnings. 

i>6  Union  Pac.  R.  Oo.  v.  United 
States,  99  U.  S.  402,  35  L.  Ed.  274. 

B7  TJn.ited  States  v.  Kansas  Pac.  Ey. 
Co.,  99  U:.S.  455,  25  L.  Ed.  280. 

68  Eyan  v.  Leavenworth,  A.  &  N.  W. 
Ey.  Co.,  21  Kan.  365. 

"The  creditor  comes  in  for  consid- 
eration before  the  stockholder."  Bel- 
fast &  M.  L.  E.  Co.  V.  Belfast,  77  Me. 
445,  1  Atl.  362,  quoted  with  approval 
in  Inscho  v.  Mid-Oontinent  Develop- 
ment Co.,  94  Kan.  370,  Ann.  Gas. 
1917  B  546,  146  Pac.  1014. 

59  ' '  Comprehensively   speaking,   the 


net  earnings  are  the 'amount  o£  earn- 
ings left  after  deducting  the  indebt- 
edness of  the  company  from  its  gross 
earnings."  Mangham  v.  State,  11 
Ga.  App.  440,  75  S.  E.  508. 

There  must  be  deducted  from  the 
actual  profits  delbts  and  interest  paid 
or  due  thereon.  Van  Dyck  v.  Me- 
Quade,  86  N.  T.  38. 

The  stockholders  are  not  entitled 
to  a  division  lof  the  profits  until  all 
the  debts  have  been  paid.  Inscho  v. 
Mid-Oontinent  Development  Oo.,  94 
Kan.  370,  Ann.  Gas.  1917  B  546,  146 
Pac.  1014;  Eyan  v.  Leavenworth,  A. 
&  N.  W.  Ey.  Co.,  21  Kan.  365. 

60  Hubbard  v.-Weare,  79  Iowa  678, 
44  N.  W.  915. 

61  Mangham  v.  State,  11  Ga.  App. 
440,  76  S.  E.  508. 

63  Mangham  v.  State,  11  Ga.  App. 
440,  715  S.  E.  508;  Pricke  v.  Angemeier, 
53  Ind.  App.  140,  101  N.  E.  329. 

63  Belfast  &  M.  L.  E.  Co.  v.  Bel- 
fast, 77  Me.  445,  1  Atl.  362,  quoted  in 
Inscho  V.  Mid-Continent  Development 
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poration  is  not  necessarily  required  to  be  entirely  out  of  debt  before 
declaring  and  paying  a  dividend.®*  "Debts  often  represent  invest- 
ments in  machinery  or  other  property,  and  their  existence  is  not 
proof  that  the  corporation  made  no  net  profit. "  *^  "If  the  assets  are 
reasonably  wprth,  or  are  honestly  believed  to  be  worth,  largely  more 
than  the  company's  indebtedness,  and  upon  this  basis  profits  are 
estimated,  the  company  is  not  insolvent,  although  its  indebtedness 
may  exceed  its  capital  stock  paid  in. ' '  ®® 

Bonded  indebtedness  need  not  be  paid  before  the  payment  of 
dividends,®''  nor,  as  a  rule,  can  net  earnings  be  withheld  to  liquidate 
funded  debts,®*  or  other  indebtedness  of  a  permanent  nature,®'  nor 
to  liquidate  floating  indebtedness  properly  convertible  into  bonded 
or  funded  indebtedness.'"'  A  sinking  iund,  however,  should  be  pro- 
vided for  the  payment  of  the  bonded  or  permanent  indebtedness  as 
it  falls  due.''! 

Future  contingent  claims  against  the  corporation  must  be  reduced 
to  their  present  value.''^ 


Co.,  M  Kan.  370^  Ann.  Cas.  1017  B 
546,  146  Pae.  1014. 

61  Belfast  &  M.  L..  R.  Co.  v.  Belfast, 
77  Me.  445,  1  Atl.  362;  O 'Shields  v. 
Union  Iron  Foundry,  93  B.  C.  363,  76 
S.  E.  1098;  Mills  v.  Northern  By.  of 
Buenoa  Ayres  Co.,  5  Ch.  App.  621. 

A  solvent  corporation  may  distrib- 
ute its  earnings  among  its  atockhpld- 
ers  by  way  of  dividends  without  first 
paying  its  general  creditors.  Great 
Western  Min.  &  Mfg.  Co.  v.  Harris, 
128  Fed.  321,  rev'g  111  Fed.  38.  Judg- 
ment aff'd  on  other  grounds  19S  U. 
S.  561,  49  L.  Ed.  1163;  New  Hampshire 
Sav.  Bank  v.  Eichey,  121  Fed.  956. 

65  O  'Shields  v.  TJniou  Iron  Foundry, 
93  S.  C.  393,  76  S.  E.  1098. 

66  Tradesman  Pub.  Co.  v.  Knoxville 
Car  Wheel  Co.,  95  Tenn.  634,  31  L.  E. 
A.  593,  49  Am.  St.  Eep.  943,  32  S.  W. 
1097. 

67  Such  indeibtedness  is  represented 
by  the  corporate  assets.  Mills  v. 
Northern  Ey.  of  Buenos  Ayres  Co., 
5  Ch.  App.  621. 

"Speaking  generally,  net  earnings 
cannot  be  withheld  to  liquidate  bond- 
ed indebtedness  maturing  in  the  fu- 


ture.", Inscho  V.  Mid-Continent  De- 
velopment Co.,  94  Kan.  370,  Ann.  Cas. 
1917  B  546,  146  Pac.  1014. 

68  In  Corry  v.  Londonderry  &  E. 
Ey.  Co.,  29  Beav.  263,  it  was  held  that 
the  funded  indebtedness  of  a  railroad 
company,  such  as  a  debt  for  money 
xaised  by  mortgage  for  the  purpose  of 
completing  its  line,  could  not  properly 
be  deducted.  See  also  Belfast  &  M.  L. 
E.  Oo.  v.  Belfast,  77  Me.  445,  1  Atl. 
362. 

69  Inscho  V.  Mid^Oontinent  Develop- 
ment Co.,  94  Kan.  370,  Ann.  Cas. 
1917  B  546,  146  Pac.  1014. 

70  Inscho  V.  Mid-Continent  Devel- 
opment Co.,  94  Kan.  370,  Ann.  Cas. 
1917  B  546,  146  Pac.  1014;  Belfast  & 
M.  L.  E.  Co.  V.  Belfast,  77  Me.  445,  1 
Atl.  362. 

71  Excelsior  Water  &  Mining  Co.  v. 
Pierce,  90  Cal.  131,  27  Pae.  44;  Grratz 
V.  Eedd,  4  B.  Mon.  (Ky.)  178,  188; 
Hazeltine  v.  Belfast  &  M.  L.  R.  Co., 
79  Me.  411,  1  Am.  St.  Eep.  330,  10  Atl. 
S28. 

72  Crawford  v.  Eoney,  130  Ga.  515, 
61  e.  E.  117. 
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Discount '''  and  interest  ''*  on  borrowed  money,  including  interest 
on  bonded,  funded  or  permanent  indebtedness,''*  and  accrued  inter- 
est on  bills  payable,''^  should  be  paid  out  of  earnings  before  paying 
dividends. 

§3664.  — Money  due  but  not  received.  It  has  been  held  that  the 
profits  of  a  corporation,  out  of  which  dividends  may  be  paid,  do  not 
include  earnings  which  have  not  yet  been  received  by  the  corporation, 
even  though  they  may  consist  in  money  which  is  due,  and  which 
is  well  secured  or  certain  to  be  eventually  paid.'''  So  it  has  been 
held  that  interest  which  has  matured  upon  loans  made  by  the  corpora- 
tion, but  which  has  not  been  received,  cannot  be  considered,  though 
it  is  secured  by  the  mortgages  securing  the  principal  of  the  loans, 
and  though  such   security  is   ample ; '"   and  that  accrued  interest 


73  Indiana  Veneer  &  Lumber  Co.  v. 
Hageman,  57  Ind.  App.  668,  105  N.  E. 
253. 

vi  United  States.  Mdbile  &  O.  E. 
Co.  V.  Tennessee,  153  TJ.  S.  486,  38  L. 
Ed.  793;  Warren  v.  King,  108  IT.  S. 
389,  27  L.  Ed.  769;  St.  John  v.  Erie 
By.  Co.,  10  Blatchf .  271,  Fed.  Cas.  No. 
12,226,  aff'd  22  Wall.  136,  22  L.  Ed. 
743. 

Georgia.  Mangham  v.  State,  11  Ga. 
App.  440,  75  S.  E.  508. 

Indiana.  Indiana  Veneer  &  Lum- 
ber Co.  V.  Hageman,  57  Ind.  App.  666, 
105  N.  E.  253;  Ericke  v.  Angemeier, 
53  Ind.  App.  140,  101  N.  E.  323. 

Kentucky.  (Jratz  v.  Bedd,  4  B. 
Mon.   178,   188. 

Louisiana.  Van  Vleet  v.  Evange- 
Hne  Oil  Co.,  129  La.  406,  56  So.  343. 

New  York.  Van  Dyck  v.  McQuade, 
86  N.  Y.  38.  See  also  New  York  v. 
Manhattan  E.  Co.,  192  N.  Y.  90,  84 
N.  E.  745,  aff'g  119  App.  Div.  240, 
104  N.  Y.  Supp.  609. 

Ohio.  Thomas  v.  Matthews,  94  Ohio 
St.  32,  L.  R.  A.  1917  A  1068,  113  N. 
E.  669. 

75  Mobile  &  O.  R.  Co.  v.  Tennessee, 
153  IT.  S.  4S6,  38  L.  Ed.  793;  Excel- 
sior Water  &  Mining  Co.  v.  Pierce, 
90    Cal.  131,    27    Pac.    44;    Inscho    v. 


Mid-Continent  Development  Co.,  94 
Kan.  370,  Ann.  Oas.  1917  B  546,  146 
Pae.  1014;  Belfast  &  M.  L.  E.  Co. 
V.  Belfast,  77  Me.  445,  1  Atl.  362.  See 
also  Union  Pae.  R.  Co.  v.  United 
States,  99  U.  S.  402,  422,  25  L.  Ed. 
274. 

76  If  not  capable  of  exact  ascer- 
tainment, the  amount  should  be  ap- 
proximated. Hubbard  v.  Weare,  79 
Iowa' 678,  44  N.  W.  915. 

77  People  V.  San  Francisco  Sav. 
Union,  72  Cal.  199,  13  Pac.  498. 

Earned  profits  may  be  a  very  dif- 
ferent thing,  for  the  purpose  of  dis- 
tribution, from  accumulated  profits, 
since  earnings  may  be  made  without 
ever  having  been  received.  Stevens 
V.  United  States  Steel  Corporation, 
68  N.  J.  Eq.  373,  59  Atl.  905. 

And  see  Allen-West  Commission  Co. 
V.  Gwaltney,  90  Ark.  608,  119  S.  W. 
292,  holding  that  where  the  amount 
of  a  corp'oration 'a  merchandise  ac- 
counts exceeded  the  excess  of  its  lia- 
bilities over  its  assets,  it  was  in  no 
condition  to    declare   a   dividend. 

78  People  V.  San  Francisco  Sav. 
Union,  72  Cal.  199,  13  Pac.  498. 
"Money  earned  aa  interest,"  said  the 
court  in  this  case,  "however  well  se- 
cured, or  certain  to  be  eventually  paid 
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on  government  bonds  held  by  the  corporation  cannot  be  considered 
where  it  is  not  yet  payable^*  On  the  other  hand  it  has  been  held 
ttiat  bills  and  accounts  receivable  may  be  considered,*"  provided  a 
deduction  is  made  for  shrinkage  or  loss  in  collections.*^  So  it  has 
been  held  that  the  book  accounts  of  a  corporation  created  for  the, 
purpose  of  merchandising  against  parties  to  whom  merchandise  has 
been  sold  in  the  ordinary  course  of  business,  and  concerning  which 
there  is  no  question,  may  be  included  in  its  assets  in  determining 
whether  there  has  been  a  net  profit.*^  And  it  has  at  least  been 
intimated  that  accrued  interest  on  bills  receivable  may  be  taken  into 
account.*'  Of  course  worthless  bills  receivable  and  accounts,**  or 
worthless  loans,**  cannot  properly  be  considered  as  assets  in  any 
ease. 

A  guaranty  that  assets  purchased  by  the  company  will  net  it  a 
certain  sum  at  a  date  subsequent  to  the  payment  of  the  dividend 
will  not  justify  the  assumption  that  the  original  assets  are  good  until 
that  time  comes,  or  warrant  the  declaration  of  a  dividend  on  that 
basis,  but  the  guaranty  merely  furnishes  an  additional  asset  to  be 
considered,  and  may  be  good  or  worthless,  depending  upon  the  respon- 
sibility and  solvency  of  the  guarantors.** 

The  National  Banking  Act  requires  the  deduction  of  bad  debts  in 
determining  whether  there  are  net  profits'  applicable  to  the  payment 
of  dividends,  and  provides  that  all  debts  due  the  bank  on  which  inter- 
est is  past  due  and  unpaid  for  a  period  of  six  months,  unless  the 
same  are  well  secured  and  in  process  of  collection,  shall  be  considered 
bad  debts.*'' 

Estimated  profits  expected  on  existing  contracts  for  delivery  of 

cannot  in  fact  l^e  distributed  as  divi-  eludes  as  an  assent  "accrued  interest 

d'ends  to  stockholders,   and   does  not  on   bills  reiceivaible, "   an    approxima- 

constitute  surplus  profits."  tion  sliould  be  made  of  the  accrued 

TO  People    V.    San    Francisco     Sav.  interest   on   bills   payable,   for   which 

Union,  72  Oal.  199,  13  Pae.  498.  the    company    vvould   be   liable.      The 

80  Hubbard  v.  Weare,  79  Iowa  678,  court  did  not  say  that  the  interest  on 
44  N.  W.  915.  bills  receivable  was  a  proper  item,  but 

81  It  is  inevitable   that   some   such  apparently  considered  it. 

loss  will  occur,  and  though  its  amount  84  American   Steel    &    Wire    Co.    v. 

cannot     be     determined     exactly,     it  Eddy,  136  Mich.  403,  101  N.  W.  578. 

should  be  approximated.    Hubbard  v.  85  Loan  Soc.  of  Philadelphia  v.  Eav- 

"Weare,  79  Iowa  678,  44  N.  W.  915.  enson,  248  Pa.  407,  94  Atl.  121. 

82  Spencer  v.   Lowe,   198  Fed.   961.  86  American    Steel    &    Wire    Co.    v. 

83  In  Hubbard  v.  Weare,  79  Iowa  Eddy,  138  Mich.  403,  101  N.  W.  578. 
678,  44  N.  W.  915,  it  was  held  that,  87  Eev.  St.  §  5204.  United  States 
where  the  sitatement  of  profits  for  the  v.  Britton,  108.  U.  S.  199,  27  L.  Ed. 
purpose    of    declaaiiig    dividends    in-  698;  Witters  v.  Sowles,  31  Fed.  1. 
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goods  in  the  future  to  be  manufactured  from  raw  material  which 
the  company  has  not  yet  purchased  cannot  be  taken  into  account.** 

§  3665.  —  Borrowed  money.  If  a  corporation  borrows  money,  the 
indebtedness  therefor  offsets  the  fund  borrowed,  and  as  a  general  rule, 
therefore,  money  cannot  be  borrowed  for  the  purpose  of  paying  divi- 
dends.*^ 

It  has  been  held,  however,  that  when  a  corporation  has  used  profits 
out  of  which  it  might  have  paid  a  dividend  in  the  improvement  of 
its  property,  when  it  might  have  borrowed  the  money  for  such  pur- 
poses, it  may  borrow  the  money  to  take  the  place  of  the  profits  so 
used,  and  use  it  in  paying  the  dividend,  for  the  dividend  in  such  a 
case  is  paid,  in  effect,  out  of  the  profits.'"  And  if  surplus  profits 
have  in  fact  been  earned,  and  are  invested  in  property  used  in  the 
business  of  the  corporation,  or  other  assets  not  at  present  available 
for  the  purpose  of  distribution  among  the  stockholders  as  a  dividend, 
a  dividend  may  properly  be  paid  hy  borrowing  money .'^  "A  com- 
pany," said  Judge  Kekewich,  "is  quite  as  competent  to  declare 
dividends  out  of  property  which  is  invested  for  the  time  being  in 
buildings,  or  anything  else,  as  it  is  out  of  cash  in  hand,  and  it  is 
not  necessary  that  a  company,  any  more  than  an  individual,  should 
have  cash  at,  the  bank  on  which  it  can  draw  in  order  to  declare  divi- 

88  Hutchinson  v.  Ourtiss,  45  N.  Y.  Wood  v.  Laiy,  47  Hun  (N.  Y.)  550, 
Misc.  484,  92  N.  Y.  Supp.  70.  appeal  dismissed  124  N.  Y.  83,  26  N. 

89  Davis- V.  Flagstaff  iSilver  Min.  Co.  E.  338;  Holmes  v.  St.  Joseph  Lead  Oo., 
of  Utah,  2  Utah  74.  84  N".  Y.  Misc.  278,  147  N.  Y.  Supp. 

99  Excelsior  Water  &  Mining  Oo.  v.  104,  aff'd  163  N.  Y.  App.   Div.   886, 

Pierce,  90  Cal.  131,  27  Pae.  44;  Bank-  147  N.  Y.  'Supp.  1117. 

ers'  Trust  Co.  v.  R.  E.  Dietz  Co.,  157  "The  law  permits  a  corporation  to 

N.  Y.  App.  Div.  594,  143  N.  Y.  Supp.  borrow  money  to  pay  dividends  when 

847.  the  earnings  are  represented  in  cred- 

91  Alabama  'Oonsol.  Coal  &  Iron  Go.  its   or   merchandise    readily   reducible 

V.  Baltimore  Trust  Co.,  197  Fed.  847;  to   cash."     Thomas  v.   Matthews,   94 

Bankeris '  Trust  Co.  v.  E,  E.  Dietz  Co.,  Ohio  St.  32,  L.  E.  A.  1917  A  1068,  113 

157  N.  Y.  App.  Div.  S94,  142  N.  Y.  N.  E.  669. 

Supp.   847;   Thomas  v.   Matthews,  94  Where   a  corporation  has   invested 
Ohio  St.  32,  L.  E.  A.  1917  A  1068,  113    ,  its  earnings  for  proper  corporate  pur- 

N.   E.   669;    Corry  v.   Londonderry  &  poses  it  may  borrow  cash  for  the  pur- 

E.    Ey.   Co.,    29   Beav.    263;    Mills   v.  pose  of  paying  dividends,  and  henoe 

Northern  Ey.  of  Buenos  Ayres  Co.,  5  the  fact  that  some  of  the  cash  actu- 

Ch.  App.  621;  Stringer's  Case   (In  re  ally  paid  stockholders  was   borrowed 

Mercantile  Trading  Co.),  4  Ch.  App.  for  the  purpose  is  not  proof  that  the 

475.    See  also  State  v.  Baltimore  &  O.  dividend  s'o  paid  was  not  earned.  Ala- 

E.  Co.,  6  Gill  (Md.)  363;  Williaiiis  v.  bama  Consol.  Coal  &  Iron  Co.  v.  Bal- 

Westem  V.  .Tel.  Co.,   93  ^N.   Y.  ,162;  timore  Trust'  Co.,  J97  Fed.  347. 
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dends. ' '  ®^  And  it  has  been  said  that  ' '  a  situation  might  arise  in 
which  a  corporation  ought  to  borrow  money  to  pay  preferred  divi- 
dends." '*  But;  "no  court  of  equity  will  compel  a  board  of  directors, 
against  their  judgment  and  wishes,  to  borrow  money  to  pay  divi- 
dends. "»* 

"If  the  company  is  *  *  *  so  largely  indebted  that  it  cannot 
borrow  the  money  necessary  for  the  payment  of  dividends  upon  its 
own  credit,  then  the  net  earnings  represented  in  credits  and  mer- 
chandise do  not  permit  the  payment  of  dividends. ' '  '* 

§  3666.  —  Creation  of  reserve  fiind  for  repairs,  etc.  In  the  case 
of  railroad  companies  and  other  corporations  whose  capital  stock  is 
invested  in  rolling  stock,  tracks,  buildings,  machinery,  or  other  prop- 
erty which  must  become  worn  and  depreciated  in  value  in  its  use,  and 
which  will  have  to  be  repaired  or  renewed  from  time  to  time,  the  wear 
of  the  property  and  necessity  for  repairs  must  be  taken  into  considera- 
tion in  estimating  profits  for  the  purpose  of  declaring  dividends,  and 
a  sufficient  sum  must  be  set  aside  to  create  a  reserve  fund  for  repairs 
and  renewals.'^ 

Statutes  sometimes  require  the  creation  of  a  contingent  or  sinking 
fund,  or  the  accumulation  of  a  certain  amount  before  a  dividend  may  ^ 
be  declared.*''    And  banks  are  often  required  to  set  apart  a  certain 

92  Municipal  Freehold  Land  Co.  v.  property  to  get  out  of  repair,  and 
Polliug+on,  63  L.  T.   (N.  S.)   238.  pays  dividends  to  ordinary  sharehold- 

93  Inscho  V.  Mid-Oontinent  Devel-  ers  without  setting  apart  any  Reserve 
opment  Co.,  94  Kan.  370,  Ann.  Oas.  fund  foT  making  necessary  repairs,  and 
1917  B  546,  146  Pac.  1014.  renewals,  it   cannot,   in  a   subsequent 

94  Hunter  v.  Roberts,  Throp  &  Co.,  year,  set  apart  such  a  fund,  not  only 
83  Mich.  63,  47  N.  W.  131.  for  the  current  year,  but  also  for  pre- 

9B  Thomas  v.  Matthews,  94  Ohio  St.  ceding  years,  and  thus  defeat  the  pay- 

32,  L.  E.  A.  1917  A  1068,  113  N.  E.  ment  of  a  dividend  to  preferred  share- 

669.  holders,   whose   right   to   dividends   is 

96  Davidson  v.   Gillies,  16 '  Ch.  Div.  dependent  upon  the  profits  of  the  par- 

347,  note.    See  also  Whittaker  v.  Am-  ticular   year    only.      See   post,    §  3751 

well  Nat.  Bank,  52  N.  J.  Eq.  400,  29  et  seq. 

A'-l.   203;    People  v.  Stevens,   203   N.  As  to  the  different  rule  applicable 

Y.  7,  96  N.  E.  114,  rev  'g  143  N.  Y.  to  mining  companies,  see  §  3670,  infra. 

App.  Div.  789,  128  N.  Y.  Supp.  440;  97  The    Massachusetts    statute    for- 

People  V.  State  Board  of  Tax  Oom'rs,  bids  the   distribution   of  earnifigs  by 

196  N.  Y.  3'9,  89  N.  E.  581,  modifying  certain   classes   of   corporatiojjs   "un- 

128  N.  Y.  App.  Div.  13,  112  N.  Y.  Supp.  less  at  least  ten  per  cent,  or  the  net 

392;    People   v.   State  Board   of   Tax  profits  have  been  appropriated  for  a 

Com'rs,  136  N.  Y.  App.  Div.  155,  120  contingent   or  sinking  fund,  until  an 

N.  Y.  Supp.  528,  aff'd  198  N.  Y.  608,  amount     has    accumulated     equal     to 

92  N.  E.  1098.  thirty  per  cent,  of  its  capital  stock. ' ' 

But  where  a   corporation  allows  its  But   violation   of  this   provision    does 
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percentage  of  their  net  profits  to  a  surplus  fund  before  declaring 
a  dividend.'* 

§  3667.  —  Valuation  of  property.  The  property  and  assets  of  the 
company  must  be  taken  at  their  actual  fair  value.'*  And  if  the  di- 
rectors or  stockholders  act  honestly  and  in  good  faith  in  placing  a 
value  upon  them,  no  creditor  can  successfully  complain.^  "The 
court  will  look  to  the  bona  fides  of  such  a  transaction  and,  if  it  is 
clear  that  it  was  carried  out  in  good  faith  in  all  its  particulars,  and 
in  the  exercise  of  a  judgment  fairly  and  honestly  directed,  it  will  be 
sustained. ' '  ^  Nor  is  bad  faith  necessarily  shown  by  the  fact  that 
the  company  subsequently  becomes  insolvent.^ 

Property  in  which  the  capital  of  the  corporation  has  been  invested 
may  be  considered  as  representing  the  amount  invested,  after  deduct- 
ing a  fair  allowance  for  depreciation  in  value  by  reason  of  wear  and 
tear  and  other  causes.*  But  the  Supreme  Court  of  the  United  States 
has  held  that  the  expression  "profits  of  a  business"  means  the 
receipts,  deducting  current  expenses,  and  is  equivalent  to  "net 
receipts";  and  that  depreciation  of  buildings  in  which  the  business 
is  carried  on,  although  they  were  erected  by  expenditure  of  the  capital 
invested,  is  not  ordinarily  or  necessarily  considered  in  estimating 
the  profits.^ 

not  make  the  directors  personally  11-  507,  89  Altl.  37,  aff'd  93  N.  J,  Eq.  705, 

able  to  creditors.     Ellis  v.  Erench-Ca-  92  Atl.  588,  where  the  evidence  was 

nadian   Co-op.   Ass'n,  189  Mass.   566,  held  to  show  that  the  real  value  of 

76  N.  E.  207.  the    corporation's    mine     and    mining 

99  Such-  a  provision   is    mandatory.  claims    exceeded    the    sum    at   which 

Lapsley  v.  MeTchants'  Bank  of  Jef-  they  were  carried  on  its  books, 

ferson  'City,  105  Mo.   App.  98,  78   S.  1  Northern    Bank    &    Trust    Co.    v. 

"W.  1095.  Day,  83  Wash.  296,  146  Pac.  182. 

99Whititaker  v.  Amwell  Nat.  Bank,  2  Northern    Bank    &    Trust    Co.    v. 

52  N.  J.  Eq.  400,  29  Atl.  203.  Day,  83  Wash.  206,  145  Pac.  182. 

In   determining   whether   there   has  3  Northern    Bank     &    Trust    Co.   v. 

been  an  impairment  of  capital  by  the  Day,  83  Wash.  2i96,  145  Pac  182. 

payment  ©f   dividends,  assets   of   the  4  Mills  v.  Northern  Ry.   of  Buenos 

company  must  be  taken  at  their  actual  Ayres  Co.,  5  'Ch.  App.  621.     See  also 

value.      American    Steel    &    Wire    Co.  opinion   of  Judge  'Crow  in  Boothe  v. 

v.  Eddy,   138  Mich.   403,   101   N.   W.  Summit  Coal  Min.  Co.,  55  Wash.  167, 

57'8.  19  Ann.  Gas.  1255,  104  Pac.  207. 

The   directors  must  value  the   cor-  An   allowance  should  be   made   for 

porate    assfc    "at    no    higher    figure  depreciation  in.  the  value  of  machin- 

than   reasonably   prudent   men   would  ery.    Whittaker  v.  Amwell  Nat.  Bank, 

do."     Siegman    v.    Electric    Vehicle  52  N.  J.  Eq.  400,  29  Atl.  203. 

Co.,  140  Fed.  117.  6  Eyster    v.    Centennial    Board    of 

See  Hyams  v.  Old  Dominion  Copper  Finance,  94  U.  6.  500,  24  L.  Ed.  188. 
Mining  &  Smelting  Co.,  82  N.  J.  Eq. 
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"It  cannot  be  said  that  the  operating  plant  of  a  mine  has  little 
or  no  value  simply  because  it  is  used  as  a  factor  in  the  development 
and  working  of  a  wasting  property.  It,  or  its  equivalent,  is  neces- 
sary to  the  operation  of  the  mine,  and  its  valuation  for  that  purpose 
must  be  left  to  the  honest  judgment  of  the  board  of  directors. ' '  ® 

An  increase  in  the  bulk  of  raw  material  in  the  process  of  manu- 
facture may  be  given  the  value  of  the  raw  material  where  such  is 
the  custom  of  the  trade.' 

Care  must  be  taken  not  to  include  the  same  item  twice,  as  by  includ- 
ing expenses  paid  and  other  items  as  separate  assets,  when  they  go 
to  make  up  the  estimated  aggregate  value  of  the  corporate  property. 
And  it  is  also  necessary,  in  fixing  the  value  of  particular  assets,  to 
make  a  proper  allowance  for  probable  loss.  So  it  has  been  held  that, 
in  stating  the  profits  of  a  corporation  for  the  purpose  of  declaring 
a  dividend,  money  paid  out  for  moving  machinery  or  materials  which 
went  into  the  buildings  of  thp  corporation  should  be  included  in  the 
assets,  but  not  as  a  separate  item,  where  the  aggregate  value  of  the 
buildings  is  given ;  that  expenses  of  perfecting  a  machine  should  not 
be  included  as  an  asset  until  it  is  known  that  the  machine  will  be 
successful,  where  its  sole  value  depends  upon  that  contingency;  that 
money  paid  out  for  expenses  should  not  be  included  as  an  asset,  since, 
if  the  value  of  the  corporate  property  is  enhanced  thereby,  it  is  in- 
cluded in  the  statement  of  the  value  of  the  property;  that  profits 
of  a  former  season  should  not  be  stated  as  a  separate  item  in  tho 
statement  of  the  assets  of  the  corporation  for  a  certain  year,  where 
such  profits  have  not  been  declared  or  withdrawn  from  the  general 
assets,  as  they  are  a  part  thereof;  that  outstanding  accounts  should 
not  be  stated  as  an  asset,  without  approximating  the  amount  to  be 
deducted  for  loss ;  and  that  expenses  for  exhibiting  a  machine  should 
not  be  included  in  the  assets  as  a  separate  item,  as  thgy  enter  into  the 
value  of  the  general  assets.' 

§  3668.  —  Property  or  money  representing  capital  stock.  Property 
or  money  which  represents  ah  investment  of  the  capital  stock  of  a 

6  Hyams  v.  Old  Dominion'  Copper  a  dividend,  the  court  held  that  the 
Mining  &  Smelting  Co.,  82  N.  J.  Eq.  increase  might  be  set  down  as  having 
507,  80  Altl.  S7,  afE'd  83  N.  J.  Eq.  705,  the  value  of  barley,  where  it  ap- 
92  Atl.  688.  peared   that  this    was  in  accordance 

7  So  where  it  appeared  that  in  man-  with  the  custom  of  the  trade.  Hutch- 
ufaeturing  barley  into  malt  its  bulk  inson  v.  Curtiss,  45  N.  T.  Mise.  484, 
increases*  fifteen   per  cent.,   in   deter-  92  N.  Y.  Supp.  70. 

mining  whether  the  books  of  a  malt-  8  Hubbard   v.  "Weare,  79  Iowa  678, 

ing  concern  justified  the  declaring  of      44  N.  W.  915. 

6102 


Ch.  56]  Stock  and  Stockholdees  [§  3668 

corporation,  or  of  any  part  thereof,  cannot  be  regarded  as  surplus 
profits,  and  distributed  as  dividends,  irrespective  of  the  financial  con- 
dition of  the  corporaCtion.  When  a  person  subscribes  for  or  purchases 
shares  of  stock  in  a  corporation,  and  pays  a  part  only  of  the  amount 
due  thereon,  and  the  shares  are  afterwards  forfeited  for  nonpayment 
of  the 'balance,  the  amount  paid  is  not  profits,  but  a  part  of  the  capital, 
and  cannot  be  divided  among  the  stockholders.^  And  the  same  is 
true  of  the  proceeds  of  the  sale  by  the  corporation  of  shares  of  its 
own  stock  not  previously  issued,^"  and  of  money  paid  into  the  treas- 
ury of,  the  corporation  by  certain  of  its  stockholders  for  the  purpose 
of  strengthening  the  company  and  adding  to  its  working  capital,  and 
for  which  no  additional  stock  is  issued.^^ 

An  estimated  increase  in  the  value  of  a  building  owned  and  occu- 
pied by  the  corporation  cannot  be  deemed  a  net  profit  arising  from 
the  business,  at  least  until  it  is  realized  by  a  sale,^^  nor  can  the 
difference  between  the  price  at  which  a  corporate  offlcer  is  authorized 
to  buy  property  for  the  corporation  and  a  less  price  which  he  actually 
pays  for  it.^* 

The  stockholders  of  a  corporation  have  the  right  to  a  division  of 
its  capital  among  them,  after  payment  of  its  debts,  when  the  corpora- 
tion has  been  dissolved.^*  And  when  the  amount  of  the  capital  stock 
of  a  corporation  has  been  reduced  under  legislative  authority,  they 
are  entitled  to  a  distribution  of  the  excess  of  the  actual  capital  over 
the  amount  of  the  stock  as  reduced.^^  The  fund  thus  distributed  is 
sometimes  called  a  "dividend,"  but  it  is  very  different  from  a  divi- 
dend out  of  profits.^® 

I 

9  Gratz  V.   Eedd,   4  B.   Mon.    (Ky.)  11  See  chapter  on  Forfeiture,  Disea- 

178.  ,  lution  and  Winding  Up,  infra. 

lOBremaman      v.      Whitehonse,      85  15  gee   §3472,  supra. 

"Wash.   355,    148    Pac.   24.  16  The  fund  resulting  from  the  re- 

11  A  return  of  a  part  of  this  amount  duction  of  the  capital  stock  is  not 
t!o  those  who  contributed  it  was  held  surplus  profits,  and  preferred  stock- 
not  to  be  a  dividend  within  the  mean-  holders  who  are  entitled  to  cumulative 
ing  of  a  statute  making  the  amount  dividends  are  not  entitled  to  have  it 
of  a  tax  depemdent  upon  dividends  applied  in  payment  of.  asrearages  due 
made  and  declared.  People  v.  -them.  Rwberts  v.  Roberts-Wicks  Co., 
Knight,^  96  N.  Y.  App.  Div.  120,  89  184  N.  Y.  257,  3  L.  E.  A.  (N.  S.). 
N.  Y.  Supp.  7'2.  1034,   112  Am.  St.  Rep.   607,   6  Ann. 

12  Kingston  v.  Home  Life  Ins.  Co.,  Cas.  213,  77  N.  E.  13,  rev'g  102  N.  Y. 
—  Del.-  Ch.  — ,  101  Atl.  898.  App.   Div.   118,.  92   N.   Y.   Supp.   387. 

13  The  assets  of .  the  company  are  Sei  also  Larwill  v.  Burk,  19  Ohio  Cir, 
not   increased   thereby.     Kingston   v.  Ot.  513. 

Home   Life  Ins..  Co.,  —  Del.  Oh.  — ,     - 
101  Atl.  S98. 
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§  3669.  —  Insurance  companies.  In  estimating  the  surplus  profits 
of  an  insurance  company  for  the  purpose  of  determining  the  amount 
which  may  lawfully  be  paid  in  dividends,  it  is  n"ot  proper  to  regard 
as  profits  premiums  paid,  but  not  yet  earned,  without  taking  into 
consideration  probable  losses  upon  existing  policies,  for  the  unearned 
premiums  and  the  interest  upon  the  capital  stock,  and  not  the  capital 
stock,  is  the  primary  fund  out  of  which  losses  on  existing  risks  are 
to  be  paid.  And  it  has  been  held  that  unearned  premiums  could  not 
be  counted  at  all  as  surplus  profits.^'  The  better  rule,  however,  is 
that  unearned  premiums  may  be  included  in  the  computation  of 
profits,  for  the  purpose  of  declaring  a  dividend,  provided  a  sufficient 
surplus  is  retained,  over  and  above  the  capital  stock,  to  pay  all 
probable  losses  on  existing  risks.^^ 

A  guaranty  fund  in  approved  notes  raised  by  subscription  of  the 
stockholders,  under  an  agreement  that  it  is  to  be  used  only  for  the 
payment  of  claims,  and  after  all  the  assets  of  the  company  have 
been  exhausted,  and  that  any  portion  of  it  so  used  shall  be  refunded 
mth  interest  out  of  the  first  surplus  receipts  of  the  company,  cannot 
be  reckoned  with  the  company's  assets  in  determining  its  right  to 
declare  a  dividend.^® 

§  3670.  —  Corporations  whose  property  is  necessarily  consumed  in 
use.  When  a  corporation  is  created  for  the  purpose  of  investing  its 
capital  in  property  which  will  necessarily  be  consumed  or  exhausted 
in  the  course  of  its  operations,  so  that  the  depreciation  in  the  value 
of  the  property  cannot  be  repaired,  as  in  the  case  of  a  mining  com- 
pany, it  is  npt  subject  to  the  same  rules  as  other  corporations.  A 
mining  company  is  not  formed  for  the  purpose  of  permanently  using 
the  property  in  which  its  capital  is  invested,  but  for  the  purpose  of 
investing  in  property  which,  in  the  nature  of  things,  will  be  gradually 
consumed  in  making  profits,  and,  in  estimating  the  profits  of  such  a 
corporation  for  the  purpose  of  determining  whether  it  may  lawfully 
declare  a  dividend,  no  deduction  is  to  bfe  made  for  depreciation  in 
the  value  of  its  mine  by  reason  of  its  use  and  consumption  in  taking 
out  the  ore  or  other  minerals.  Dividends  may  be  lawfully  declared 
out  of  the  net  proceeds  of  its  operations  after  deducting  expenses 
and  debts  and  a  reasonable  fund  for  contingencies.^"    And  the  same 

IT  Lexington    Life,   Tire    &   Marine  7  Paige   (N.  T.)   IM;  De  Peyster  v. 

Ins.  Co.  V.  Page  &  Richardson,  17  B.  American  Fire  Ins.  Co.,  6  Paige   (N. 

Mon.  (Ky.)  412,  66  Am.  Dec.  ]55.  Y.)  486. 

See  standard  worlcs  on  insurance.  19 Russell,  v.  Bristol,  49  Conn.  251. 

18  Crawford  v.  Roney,  130  Ga.  515,  20  Excelsior  Water  &  Mining  Co.  v. 

61  S.  E.  117;  Scott  v.  Eagle  Fire  Co.,  Pierce,  90,Oal.  131,  27  Pao.  44.     See 
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is  true  of  a  corporation  created  for  the  purpose  of  utilizing  a  lease 
for  a  term  of  years,^*  or  a  patent.***  Similarly,  where  a  corporation 
is  formed  for  the  purpose  of  liquidating  the  business  of  a  partner- 
ship, and  selling  all  of  its  property  and  dividing  the  proceeds  among 
its  stockholders,  such  property  is,  in  no  proper  sense,  its  capital  stock 
within  the  meaning  of  the  rule  prohibiting  a  corporation  from 
distributing  its  capital  in  the  form  of  dividends,  but  is  rather  to  be 
regarded  as  property  held  by  the  corporation  in  trust  for  the  benefit 
of  its  stockholders,  and  which  may  be  distributed  by  it  to  them  in 
the  manner  prescribed  in  the  articles  of  incorporation,  at  least  where 
the  rights  of  creditors  are  not  involved.*' 

A  mining  company,  however,  cannot  lawfully  sell  its  mine,  or  any 
part  of  it,  and  declare  a  dividend  out  of  the  proceeds.**  Nor  can  an 
oil  company  distribute  as  dividends  the  proceeds  of  the  sale  of  oil 
placed  in  tanks  before  the  formation  of  the  company  and  which  ij^ 
a  part  of  the  assets  which  went  to  form  its  capital  stock.*^ 

If  the  mining  property  has  been  taken  subject  to  a  asbt,  or  it 
becomes  necessary  to  incur  one  as  a  preliminary  operation  in  opening 
up  the  property,  the  whole  of  such  debt  need  not  first  be  paid  before 
a  dividend  is  declared,  but  it  is  necessary  to  first  pay  the  interest 
thereon  and  to  provide  a  sinking  fund  sufficient  to  extinguish  the 
principal  before  the  mine  is  exhausted.*^  If  there  is  no  such  indebt- 
edness the  surplus  profits  may  be  determined  by  deducting  the  gross 
outlay  from  the  gross  receipts,  the  balance,  less  a  reasonable  reserve 
to  meet  contingencies,  being  the  legitimate  subject  of  a  dividend.*'' 

also  People  v.  Roberts,  156  N.  T.  585,  '  Water  &  Mining  Co.  v.  Pierce,  90  Cal. 

51   N.   E.    a&a,   rev'g   25   N.   Y.   App.  131,  27  Pac.  44. 

Div.  89,  48  N.  Y.   Supp.   881;  Lee  v.  22  Mellon  v.  Mississippi  Wire  Glass 

Neuchatel  Asphalte  Co.,  41  Ch.  Div."  Co.,  77  N.  J.  Eq.  498,  78  Atl.  710.   See 

1;  Lambert  v.  Neuchatel  Asphalte  Co.,  also  dictum  to  this  effect  in  Excelsior 

51   L.   J.   Ch.   88'2.     See    also    opinion  Water  &  Mining  Co.  v.  Pierce,  90  Gal. 

of  Judge  Crow  in  Boothe  v.  Summit  131,  27  Pac.  44. 

Coal  Min.  Co.,  55  Wash.  167,  19  Ann.  23  Baldwin  v.  Miller  &  Lux,  152  Cal. 

Cas.  1255,  104  Pac.  207.  454,  92  Pac.  lOiSO. 

"Where  mines,   oil  wells,   quarries,  24 Excelsior    Water    &    Mining    Oo. 

etc.,  become  exhausted  by  the  work-  v.   Pierce,   90    Cal.    131,   27   Pac.   44; 

ing  of  them,  and  thus  cease  to  be  as-  Davis  v.  Flagstaff  Silver  Min.  Co.  of 

sets  of  the  corporation  owning  them,  Utah,  2  Utah  74. 

it  will  not  be  necessary  for  the  board  26  Van  Vleet  v.  Evangeline  Oil  Co., 

of  directors  to  set  aside  funds  for  the  129  La.  406,  S6  So.  343. 

purpose    of    purchasing    other    mines,  26  Excelsior  Water  &  Mining  Co.  v. 

wells,    quarries,   etc."    Van   Vleet   v.  Pierce,  90  Cal.  131,  27  Pac.  44. 

Evangeline  Oil  Co.,  129  La.  406,  56  So.  27  Excelsior  Water  &  Mining  Co.  v. 

343.  Pierce,  90  Cal.  131,  27  Pac.  44. 

21  See     the     dictum     in     Excelsior 
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§3671.  — Further  illustrations.  A  fund  which  is  properly  sur- 
plus may  be  distributed  as  dividends  regardless  of  whether  it  is 
carried  on  the  books  of  the  company  as  surplus  or  as  segregated  assets, 
or  in  a  special  fund  account,  or  otherwise.^* 

"Money  paid  out  is  not  on  hand,  and  should  not  be  reckoned  as 
assets.  If  paid  for  property  that  is  on  hand,  the  property  is  assets. 
If  expended  in  a  way  that  has  enhanced  the  value  of  the  general 
assets,  it  is  included  in  their  valuation.  If  so  expended  as  to  have 
brought  no  property,  or  no  enhancement  of  that  on  hand,  then  it  is 
a  loss,  and  should  not  be  counted  as  assets."^' 

A  premium  received  for  new  stock  which  is  sold  by  the  coi^ora- 
tion,^"  or  which  is  used  by  it  in  retiring  convertible  ibonds,^^  is  not 
capital,  but  is  profits  and  distributable  as  such.  And  the  same  is 
true  of  profits  derived  from  the  sale  of  stock  of  other  corporations.^^ 

The  proceeds  of  a  decree  against  a  promoter  for  the  recovery  of 
secret  profits  may  be  regarded  as  surplus,  where  it  appears  that  the 
company  has  sufficient  assets  over  all  its  liabilities,  accumulated  from 
its  current  net  profits,  to  make  good  its  capital,  and  hence  that  such 
fund  is  not  needed  to  make  good  any  impairment  thereof.^^ 

§  3672.  In  whom  authority  to  declare  dividends  is  vested.  Ordi- 
narily the  right  to  declare  a  dividend  is  vested  in  the  board  of 
directors,  and  not  in  the  stockholders^*  nor  in  the  corporate  offi- 

28  Hyams   v.   Old  Dominion   Copper  Socielty  v.  Union  Pae.  R.  Co.,  212  N. 

Mining  &  Smelting  Go.,  82  N.  J.  Eq.  '  Y.  360,  L.  E.  A.  1915  D  1052,  106  N.  E. 

507,  89  Atl.  37,  aff'd  83  N.  J.  Eq.  705,  92,  aff'g  162  N.  Y.  App.  Div.  81,  147 

92  Atl.  588;  Bassett  v.  United  States  N.  Y.  Supp.  382. 

Cast  Iron  Pipe  &  Foundry  Co.,  74  N.  '     32  Equitable  Life  Assur.  Society  v. 

J.  Eq.  668,  70  Atl.  929,  afC'd  75  N.  J.  Union  Pac.  R.  Co.,  212  N.  Y.  360,  L. 

Eq.  539,  73  Atl.  514.  E.  A.  1916  D  1052,  106  N.  E.  92,  afE'g 

29HubbaTd  v.  Weare,  79  Iowa  678,  162  N.   Y.   App.  Div.   81,   147  N.  Y. 

44  N.  W.  915.  Supp.  382. 

30  So  much  of  the  premium  as  is  3i  Hyams  v.  Old  Dominion  Copper 
necessary  should  be  applied  to  make  IVKning  &  Smelting  Co.,  82  N.  J.  Eq. 
the  book  value  of  the  new  stock  507,  89  Atl.  37,  aff'd  85  N.  J.  Eq.  705, 
equal  the  book  value  of  the  old  stock,  82  Atl.  58'8. 

and  the  balance  remaining  represents  34  United  States.     Schell  v.  Alston 

a  net  profit  to  be  distributed  ratably  Mfg.  Co.,  149  Fed.  439. 

between   old  and   new  stock.     Miller  Illinois.    Hamblock  v.  Clipper  iLawn 

v.   Payne,   150   Wis.   854,  136   N.   W.  Mower  Co.,  148  111.  App.  618. 

811.  Kentucky.     Grant  v.  Eoss,  100  Ky. 

31  Exchanged  on  the  basis  of  one  44,  37  S.  W.  263;  American  "Wire  Nail 
share  of  sitoek  at  par  for  $175  par  Co.  v.  Gedge,  96  Ky.  513,  29  S.  W. 
value  o(t  bonds.    Equitable  Life  Assur.  353. 
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cers.'^  If  the  duty  is  on  the  board  of  directors  they  cannot  delegate  it, 
or  at  least  cannot  escape  liability  for  the  wrongful  distribution  of 
the  capital  of  the  corporation  by  so  doing.^^  And  where  the  power 
is  lodged  iii  the  directors  alone,  a  resolution  adopted  at  a  meeting  of 
the  stockholders  authorizing  and  directing  the  directors  to  pay  a 
dividend  is  of  no  force  or  effect.^'  But  a  dividend  otherwise  unob- 
jectionable is  not  invalidated  because  its  declaration  was  brought  about 
by  another  corporation  which  owned  a  majority  of  its  stock.^* 

The  power  to  declare  dividends  is  sometimes  vested  in  the  stock- 
holders, however,  especially  in  the  case  of  stock  dividends.^'  And 
there  may  be  a  division  of  profits  which  will  be  equivalent  to  a  divi- 


Massachusetts.  Pennsylvania  Iron 
Works  V.  Mackenzie,  190  Mass.  61, 
76  N.  E.  228. 

Michigan,.  See  Knight  v.  Alamo 
Mfg.  Co.,  190  Mich.  223,  157  N.  "W. 
24;  Hunlter  v.  Roberts,  Throp  &  Co., 
83  Mieh.  63,  47  N.  W.  131. 

New  Jersey.  Breslin  v.  Fries-Bres- 
lin  Oo.,  70  N.  J.  L.  274,  58  Atl.  313; 
King  V.  Peterson  &  H.  Biver  E.  Co.,  20 
N.  J.  L.  88,  aff'd  on  other  grounds 
2.9  N.  J.  L.  504. 

New  York.  Berryman  v.  Bankers' 
lafe  Ins.  Co.,  117  App.  Div.  730,  102 
N.  Y.  Supp.  696. 

A  oash  dividend  is  ordinaTily  cre- 
ated by  a  simple  vote  of  the  di- 
rectors. Terry  v.  Eagle  Lock  Co.,  47 
Oonn.  141. 

' '  The  distribution  among  stockhold- 
ers of  the  property  of  the  corporation 
whetther  made  out  of  profits  or  sup- 
posed profits  while  the  corporation  is 
going  on  or  out  of  the  proceeds  of  a 
realization  of  the  property  in  winding 
up  its  concerns,  must  be  made  by  di- 
rectors and  cannot  be  made  by  any- 
one elsei"  Pennsylvania  Iron  Works 
Co.  V.  Mackenzie,  190  Mass.  61,  76  N. 
E.  228. 

That  powers  vested  in  the  directors 
by  the  charter  or  statute  cannot  be 
exercised  by  the  stockholders,  see 
Chap.  41,  supra. 

86  It  cannot  be  exercised  by  the 
president    and    secretary.      Shelby    v. 


New  York  Steam  Co.,  121  N.  Y.  Supp. 
619. 

36  Pennsylvania  Iron  Works  Co.  v. 
Mackenzie,  190  Mass.  61,  76  N.  E. 
228. 

As  to  the  right  of  directors  to  del- 
egate their  powers  generally,  see 
§  1951  et  seq.,  supra. 

37  Grant  v.  Boss,  100  Ky.  44,  37  S. 
W.  263. 

38  So  a  dividend  was  held  not  to  be 
invalid  because  in  declaring  it  the 
directors  acted  under  compulsion  of 
an  agreement  made  between  the  cor- 
poration 's  stockholders  and  the  stock- 
holders of  another  corporation  which 
owned  a  majority  of  the  first  corpora- 
tion's, stock,  where  neither  the  first 
corporation  nor  its  officers  or  directors 
were  parties  to  such  agreement, 
though  there  were  three  common  di- 
rectors of  the  two  companies.  Hyams 
v.  Old  Dominion  Copper  Mining  & 
Smelting  Co.,  82  N.  J.  Eq.  507,  89  Atl. 
37,  aff'd  83  N.  J.  Eq.  705,  92  Atl.  588. 

39  Generally  a  stock  dividend  must 
be  authorized  by  a  vote  of  the  stock- 
holders. Terry  v.  Eagle  Lock  Co., 
47  Oonn.  141. 

The  declaration  of  a  stock  dividend 
is  not  within  the  power  of  the  board 
of  directors,  but  the  direct  action  or 
,  subsequent  sanction  of  the  Stockhold- 
ers is  essential.  Dock  v  Schlichter 
Jute  Cordage  Co.,  167  Pa.  St.  370, 
31  Atl.  656. 
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dend,  where  all  the  stockholders  consent  to  it,  without  any  formal 
action  on  the  part  of  the  board  of  directors.*"  It  has  also  been  held 
that  where  a  dividend  has  been  paid  to  a  stockholder  who  has  no 
notice  of  any  infirmity  in  the  manner  of  its  declaration,  it  cannot  be 
recovered  back  by  the  corporation  solely  because  it  was  not  formally 
declared  by  the  board  of  directors." 

§3673.  Ponnal  requisites  of  declaration.  The  usual  and  proper 
way  to  appropriate  corporate  profits  to  stockholders  is  by  formally 
declaring  a  dividend.*^  And  there  is  authority  to  the  effect  that  a 
dividend  can  only  be  declared  by  formal  action  of  the  board  of  di- 
rectors, or  of  the  stockholders  as  a  body,  as  the  case  may  be,  and 
that  the  vote  must  appear  on  the  records  of  the  corporation.*^  So  it 
has  been  held  that  the  declaration  of  a  dividend  cannot  be  proved  by 
parol  evidence  in  collateral  suits  between  the  corporation  and  stock- 
holders, but  only  by  the  corporate  records,  and  that  if  a  dividend  has 
in  fact  been  declared,  but  does  not  appear  on  the  records,  the  remedy 
is  to  correct  the  records,  first  in  the  corporation  itself,  by  calling  atten- 
tion to  the  omission,  or,  where  this  will  not  avail,  by  mandamus  to  the 
proper  officer,  or  by  a  suit  in  equity.** 

It  has  been  very  generally  held,  however,  that  there  may  be  a 
division  of  profits  among  stockholders  without  the  formality  of  declar- 
ing a  dividend,  and  that  such  a  division  is  the  equivalent  of  a  divi- 
dend.*^   And  it  has  been  held  that  a  division  of  profits  is  a  dividend 

40  See  §  3673,  infra.  remedy  should  be  a  proceeding  to  cot- 

41  Berryman  v.  Bankers '  Life  Ins.  re&t  the  record  itself,  rather  than  by 
Co.,  117  N.  ¥.  App.  Div.  730,  102  N.  parol  evidence  in  oollateral  suits,- 
Y.  Supp.  605.  which  would  be  liable  to  difEerent  re- 

42  Central  of  Georgia  E.  Co.  v.  Cen-  suits.  It  follows  that  the  parol  evi- 
tral  Trust  Co.  of  New  York,  136  Ga.  denee  offered  m  this  case  to  show  that 
472,  99  S.  B.  708.  a  dividend  was  voted  as  an  offset  to 

43  American  Wire  Nail  Co.  v.  Gedge,  advances,  is  inadmissible. ' ' 

96  Ky.  513,  29  S.  "W.  353;   Dennis  v.  45  United  Sta,tes.     Smith  v.  Moore, 

Joslin  Mfg.  Co.,  19  E.  I.  666,  61  Am.  1919  Fed.   6»9;   Spencer   v.  Lowe,   198 

St.  Rep.  805,  36  Atl.  129.  Fed.  961. 

44  Dennis  v.  Joslin  Mfg.  Co.,  19  E.  Georgia.  Central  of  Georgia  R.  Co. 
I.  666,  61  Am.  St.  Rep.  805,  36  Atl.  v.  Central  Trust  Co.  of  New  York, 
129.  136  Ga.  472,  69  S.  E.  708. 

In  this  case  the  court,  in  the  course  Michigan.     Knight  V.   Alamo   Mfg. 

of  its  opinion,  said:     "Where,  as  in  Co.,    190    Mich.    2'23,    157   N.    W.    24; 

the  matter  of  a  dividend,  members  of  Barnes  v.  Spencer  &  Barnes  Co.,  162 

a  corporation  have  a  common  interest  Mich.  509,  139  Am.  St.  Rep.  587,  127 

and  right  by  virtue  of  action  taken,  N.  W.  752. 

the  record  should  show  what  the  cor-  New  York.    Hartley  v.  Pioneer  Iron 

poration  did,  and  in  case  of  error  the  Works,  181  N.   Y.   73,   73   N.  B.   576, 

6108 


Ch.  56]  Stock  and  Stockholdeks  [§  3673 

even  though  it  is  not  called  a  dividend  and  is  not  considered  to  be 
such  by  the  directors  or  stockholders.**  So  where  the  governing  body 
of  a  corporation  turns  over  its  profits  to  its  sole  stockholder  without 
liability  to  account,  their  action  is  the  equivalent  of  declaring  a 
dividend.*''  'And  if  the  directors  ascertain  the  profits  and  set  apart 
the  portion  thereof  that  is  to  be  divided,  a  failure  to  observe  the 
■  forms  prescribed  by  law  as  to  the  time,  place  and  manner  of  declaring 
them  is  immaterial.**  And  it  has  been  held"  that  a  resolution  of  the 
directors  of  a  bank  ' '  that  the  bank  shall  pay  the  taxes  on  the  bank 
stock"  is  equivalent  to  the  declaration  of  a  dividend  equal  to  the 
taxes  which  may  be  levied  on  each  share,  where  the  bank  is  under 
no  legal  obligation  to  pay  such  taxes.*'  And  where,  upon  reduction 
of  the  capital  of  a  national  bank,  the  directors,  with  the  approval  of 
the  comptroller  of  the  currency,  charged  off  certain  bad  and  doubt- 
ful assets,  which  were  set  apart  as  a  trust  fund  for  the  benefit  of  the 
then  stockholders,  it  was  held  that  this  was  simply  a  form  of  declaring 
a  dividend  from  assets  in  excess  of  the  capital  stock.*" 

Thfe  stockholders  may  also  informally  agree  among  themselves  to 
distribute  a  certain  sum  as  dividends  without  going  through  the 
form  of  corporate  action,  and  if  all  consent,  their  action  in  so,  doing- 
will  be  valid,  at  least  where  the  rights  of  creditors  are  not  involved." 

rev'g  87  N.  Y.  App.  Div.  107,  84  N.  Y.  deeds,  were  not  very  formal. 

Supp.  7'9;   Shaw  v.  Ansaldi  Co.,  Inc.,  <*  2    Cook    on   .Corporations,    §534. 

-^  App.  DiV.  — ,  165  N.  Y.  Supp.  872.;  Barnes  v.  Spencer   &  Barnes  Co.,  162 

Berryman  v.  Bankers'  Life  Ins.   Co.,  Mich.  509,  139  Am.  St.  Eep.  587,  127 

117   App.  Div.   730,   102  N.  Y.   Supp.  N.  "W.  752;  In  re  Wilson's  Estate,  — 

695.     See   also  Borke  v.  Thomas,   56  Ore.  — ,  167  Pac.  580.     See  also  Com. 

N.  Y.  559.  V.  Pittsburg,  Pt.  W.  &  C.  E.  Co.,  74  Pa. 

Oregon.    In  re  Wilson's  Estate,  167  St-  83,  90. 

Pac.  580;  Grants  Pass  Hardware  Co.  v.  47  Central  of  Georgia  E.  Co.  v.  Cen- 

Calvert,  71  Ore.  103,  142  Pac.  569.  tral  Trust  Co.  of  New  York,  135  Ga. 

Pennsylvania.      Com.    v.    Pittsburg,  472,  69  S.  E.  708. 
Ft.  W.  &  C.  E.  Co.,  74  Pa.  St.  83,  90.  48Breslin  v.  Fries-Breslin  Co.,  70  N. 
See  also  Beading  Trust  Co.  v.  Bead-  J.  L.  274,  58  Atl.  31^. 
ing  Iron-Works,  137   Pa.   St.    282,   21  49  The   bank,   not   being   liable   for 
Atl.  169,  170;  Childs  v.  Adams,  43  Pa.  the    taxes,    could    not    pay   the    same 
Super.  Ot.  239.                          ,  except  from  dividends  or  other  prop- 
In    Grants   Pass    Hardware    Co.    v.  erty   of  the   stockholders  in   its  pos- 
Calvert,  71  Ore.  103,  142  Pac.  569,  a  session,  and  hence,  unless  a  dividend 
transfer    of    real    property    to    stock-  was  intended,  would  act  illegally  in 
holders  was  held  to  be,  in  effect,  the  paying  them.     Redhead  v.  Iowa  Nat. 
payment   of    a    dividend   in   property  Bank,  127  Iowa  572.,  103  N.  W.  796. 
in   accordance  with   the  previous   ac-  50  Cogswell    v.    Second   Nat.    Bank, 
tion    and   intention    of   the    company,  78  Conn.   75,   60   Atl.   1059,   aff'd  204 
though      the      proceedings      relating  U.  S.  1,  51  L.  Ed.  343. 
thereto,  prior  to  the  execution  of  the  Bl  Smith   v,   Moore,    199   Fed.    6*9; 
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For  example,  it  has  been  held  that  "when  all  the  stockholders,  includ- 
ing all  the  directors  of  a  solvent  corporation,  meet  and  agree  to  a 
division  of  profits,  and  they  are  credited  to  the  several  individual 
stockholders  upon  the  books  of  the  company,  and  subsequently  some 
of  the  stockholders  withdraw  their  shares  in  whole  or'in  part,  that 
is  the  equivalent  of  a  dividend,"  and  the  other  stockholders  are 
entitled  to  the  amounts  so  credited  to  them.^^  A  distribution  of  the 
proceeds  of  the  sale  of  all  ^^  or  a  part  of  8*  the  property  of  the  corpora- 


Knight  V.  Alamo  Jtffg.  Co.,  190  Mich. 
233,  157  N.  "W.  24;  Barnes  v.  Spencer 
&  Barnes  Co.,  162  Mich.  509,  139  Am. 
St.  Rep.  587,  127  N.  "W.  752.  See  also. 
New  Jersey  Car  Spring  &  Rilbber  Co. 
V.  Fields,  85  N.  J.  L.  217,  88  Atl. 
1031;  Breslin  v.  Fries-Breslin  Oo.,  70 
N.  J.  L.  274,  58  Atl.  313;  Ghilds  v. 
Adams,  43  Pa.  Super.  Ct.  239; 
O  "Shields  v.  Union  Iron  Foundry,  93 
S.  C.  393,  76  S.  E.  1098. 

Where  the  profitis  of  a  corporation 
are  actually  distributed  among  the 
stockh'olders  by  virtue  o£  an  agree- 
ment of  all  the  stockholders,  such  dis- 
tribution amounts  to  a  mere  division 
of  the  profits,  and,  as  between  them,  it 
is  good  and  may  not  be  attacked  if  the 
rights  of  third  persons  are  not  there'by 
impaired.  Central  of  Georgia  E.  Oo. 
V.  Central  Trust  'Oo.  of  New  York,  135 
Ga.  472,  69  S.  E.  708;  M.  Groh'e  Sons 
V.  Groh,  80  N.  Y.  App.  Dlv.  85,  91, 
80  N.  Y.  Supp.  438,  rev'd  on  other 
grounds  177  N.  Y.  8,  68  N.  E.  992. 

Where  the  stockholders  direct  that 
the  net  profits  as  shown  by  the  cor- 
porate miuutee.  be  credited  on  the 
books  to  the  stockholders  in  propor- 
tion to  the  amount  of  stock  owned  by 
them  respectively,  and  each  receives 
his  proper  part  and  assents  to  the  dis- 
tribution so  made,  this  constitutes  a 
valid  dividend.  Grants  Pass  Hard- 
ware Co.  V.  Calvert,  71  Ore.  103,  142 
Pac.  569. 

Where  two  men  who  owned  all  of 
the  stock  of  a  corporation,  and  con- 
stituted two  out  of  three  of  the  di- 
rectors,  divided  the   proceeds   of  the 


sale  of  corporate  property  between 
them,  intending  thereby  to  declare  a 
dividend,  it  was  held  that  this  was 
equivalent  to  a  dividend.  In  re  Wil- 
son's Estate,  —  Ore.  — ,  167  Pac. 
580. 

Where  the  directors  are  the  sole 
stockholders,  their  action  in  voting 
themselves  salaries  may  amount  to  the 
declaration  of  a  dividend.  Shaw  v. 
Ans55,ldi  Co.,  Inc.,  —  N.  Y.  App.  Div. 
— ,  166  N.  Y.  Supp.  872. 

In  Smith  v.  Moore,  199  Fed.  689,  it 
was  held  that  where  a  purchase  of 
stock  by  the  majority  stockholder  in 
a  corporation  was  set  aside  for  fraud, 
he  could  not  escape  liability  to  ac- 
count for  money  received  by  him  on  a 
distribution  of  profits  by  the  corpora- 
tion after  such  siale  on  the  ground  that 
there  had  been  no  formal  declaration 
of  dividends  by  the  directors. 

52  Spencer  v.  Lowe,  198  Fed.  961. 

63  Such  a  distribution  is  a  dividend 
within  the  meaning  of  a  statute  impos- 
ing personal  liability  on  the  president 
and  directors  for  making  or  consent- 
ing to  a  dividend  which  renders  the 
corporation  insolvent.  Pennsylvania 
Ironworks  Oo.  v.  Mackenzie,  190  Mass. 
61,  76  N,  E.  228. 

B4  In  re  Wilson 's  Estate,  —  Ore.  — , 
167  Pac.  580. 

Selling  a  part  of  the  assets  of  the 
corporation  and  dividing  the  proceeds 
among  the  stockholders  is,  in  sub- 
stance and  effect,  the  same  thing  as 
declaring  a  dividend.  Borke  v. 
Thomas,  56  N.  Y.  559. 
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tion  will  also  be  regarded  as  a  dividend.  But  "an  unauthorized  pay- 
ment of  dividends  to  a  few  preferred  stockholders  cannot  be  held 
equivalent  to  the  declaration  of  a  dividend  in  favor  of  all  preferred 
stockholders"  so  as  to  entitle  the  others  to  recover  their  proportionate 
share.*^ 

Of  course,  in  declaring  dividends,  the  corporation  must  co&ply, 
both  as  to  mode  and  time,  with  any  express  provisions  in  the  charter 
or  general  law.^  But  it  has  been  held  that  the  purpose  of  a  statute 
"in  prescribing  that  at  a  fixed  time  each  year  the  directors  shall 
make  and  declare  dividends  out  of  the  profits,  is  to  safeguard  the  right 
of  the  stockholders  to  have  a  just  participation  in  the  gains  of  the 
company,"  and  that  such  a  statute  "does  not  invalidate  dividends 
declared  at  other  times,  provided  they  be  declared  out  of  the  actual 
profits.  "67 

Since  a  stock  dividend  ordinarily  involves  an  increase  in  the  capital 
stock,^'  all  the  formalities  prescribed  for  effecting  such  an  increase 
must  be  complied  with.^' 

Stockholders  and  officers  of  the  corporation  may  be  estopped  by 
their  conduct  and  acquiescence  to  set  up  the  absence  of  a  formal 
declaration  or  resolution  of  dividends  to  the  prejudice  of  innocent 
parties,*"  or  from   asserting  any  claim  to  recover  such  dividends 


66  Knight   v.   Alamo  Mfg.   Oo.,  190      the  specific  day  or  days  for  declaring 


Mich.  223,  157  N.  "W.  24. 

66  Under  the  New  Jersey  Corpora- 
tion Act  (section  47),  which  provides 
for  the  distribution  of  all  accumulated 
profits  of  a  corporation,  less  the 
amount  reserved  for  working  capital, 
in  dividends  in  January  of  each  year, 
"unless  some  specific  day  or  days  for 
that  purpose  be  fixed  in  its  charter  or 
by-laws,"  a  corporation  whose  charter 
provides  that  dividends  on  its  common 
stock  shall  te  declared  after  the  close 
of  any  fiscal  year  has  no  power  to 
declare  such  dividends  previous  to  the 
close  of  a  fiscal  year.  Marquand  v. 
Federal  Steel  Co.,  95  Fed.  725. 

Such  provision  applies  to  dividends 
on  preferred  stock,  as  well  as  to  divi- 
dends on  common  Stock.  While  the 
statute  (I/aws  1896,  p.  283,  §  18)  per- 
mits the  payment  of  dividends  on  pre- 
ferred stock  quarterly  or  semiannually, 
it  does  not  affect  the  requirement  that 


such  dividends  must  be  fixed  by  the 
charter  or  by-laws.  If  they  are  not  so 
fixed,  the  diTectors  have  no  power  to 
declare  dividends  on  preferred  stock 
on  days  selected  in  their  discretion; 
nor  can  the  articles  of  incorporation 
give  them  such  discretionary  porwer. 
Marquand  v.  Federal  Steel  Co.,  95 
Fed.  725. 

67  Breslin  v.  Fries-BresHu  Co.,  70  N. 
J.  L.  274,  58  Atl.  313. 

68  See  §36i81  et  seq.,  infra. 

69  Terry  v.  Eagle  Lock  Co.,  47  Oonn. 
141. 

As  to  the  mode  of  increasing  the 
capital  stock,  see  §  3457  et  seq.,  supra. 

60  In  Batcliff  v.  Clendenin,  232  Fed. 
61,  which  was  a  suit  by  the  trustee  in 
bankruptcy  of  a  corporation  to  recover 
money  paid  fo  a  stockholder,  pursu- 
ant to  an  agreement  by  the  president 
and  general  manager  of  a  corporation 
guaranteeing  him  interest  on  his  stock 
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back.^i  The  corporation  may  be  estopped  by  acquiescing  in  the  pay- 
ment of  a  dividend  to  all  but  one  of  its  stockholders  to  set  lip  as  against 
him  that  the  resolution  declaring  such  dividend  was  never  formally 
adopted.^"^  But  the  fact  that  in  the  past  dividends  on  preferred  stock 
have  been  paid  by  the  secretary  of  the  company  without  any  formal 
resolution  or  declaration  by  the  board  of  directors  authorizing  him 
to  do  so,  and  that  the  stockholders  have  acquiesced  in  the  practice, 
will  not  give  a  preferred  stockholder  the  right  to  maintain  an  action 
at  law  to  recover  a  subsequeut  dividend  which  has  never  been  declared 
by  the  board  of  directors.®* 

§  3674.  Discrimination  between  stockholders.  Dividends  among 
stockholders  of  the  same  class  must  always  be  pro  rata,  equal,  and 
without  discrimination  or  preference.** 


at  ten  per  cent,  per  annum,  it  was  held 
that  it  was  immaterial  in  so  far  as  the 
defendant's  rights  were  concerned, 
that  there  had  been  no  formal  declara- 
tions of  dividends  on  his  stock,  since 
the  officers  and  .stockholders  of  the  cor- 
poration by  common  consent  to  and 
acquiescence  in  the  exercise  of  all  the 
powers  and  the  conduct  of  all  of  the 
business  of  the  corporation  by  said 
president  arid  general  manager  had 
estopped  themselves  to  deny  his 
authority  to  make  the  contract  and  to 
pay  the  money  to  the  stockholder, 
whether  such  payment  was  a  payment 
of  interesit  on  his  investment  or  of 
dividends  on  his  stock. 

The  corporation  ratifies  the  divi- 
sion of  the  proceeds  of  the  sale  of  cor- 
porate property  without  the  formal 
declaration  of  a  dividend  by  failing 
to  properly  disavow  it  after  knowl- 
edge. In  re  Wilson's  Estate,  —  Ore. 
— ,  167  Pae.  580. 

61  Knight  v.  Alamo  Mfg.  Co.,  190 
Mich.  223,  157  N.  W.  24. 

62  So  where  the  minutes  of  a  di- 
rectors '  meeting  showed  that  a  resolu- 
tion declaring  a  dividend  was  offered 
and  seconded,  but  failed  to  show  that 
it  was  voted  upon  or  adopted,  and 
there  was  no  direct  evidence  upon  the 
subject,  but  it  was  proved   that   the 


directors  and  officers  had  acted  upon 
the  assumption  that  it  had  been 
adopted,  and  that  every  stockholder 
except  the  plaintiff  had  been  permit- 
ted to  draw  his  dividend  in  accord- 
ance with  its  provisions,  it  was  held 
that  in  a  suit  by  the  plaintiff  to  re- 
cover his  share  'of  the  dividend  the 
corporation  could  not  be  heard  to  say 
that  the  resolution  had  not  been 
adopted.  Southwestern,  A.  &  I.  T. 
By.  Co.  V.  Martin,  57  Ark.  355,  21  S. 
W.  466. 

63  Knight  v.  Alamo.  Mfg.  Co.,  190 
Mich.  223,  157  N.  W.  24. 

64  Alabama,  aulf  Coal  &  Coke  Co. 
V.  Musgrove,  195  Ala.  219,  70  So.  179. 

Illinois.  Cratty  v.  Peoria  Iiaw  Li- 
brary Ass'n,  219  111.  516,  76  N.  B. 
707,  rev'g  120  111.  App.  596. 

Iowa.  Bedhead  v.  Iowa  Nat.  Bank, 
]«7  Iowa  572,  103  N.  W.  796. 

Kansas.  Hale  v.  Bepublican  Biver 
Bridge  Co.,  8  Kan.  466. 

Maryland.  .State  v.  Baltimore  &  0. 
B.  Co.,  6  Gill  (Md.)  363. 

Missouri.  Hill  v.  Atoka  Coal  & 
Mining  Co.,  21  S.  W.  508. 

New  Jersey.  Jackson's  Adm'rs  v. 
Newark  Plank  Boad  Co.,  31  N.  J.  L. 
277;  Willcox  v.  Trenton  PoDteries  Co., 
64  N.  J.  Eq.  173,  53  Atl.  474.  See 
also    Edwards    v.    National    Window 
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' '  The  dividends  must  be  general  on  all  the  stock,  so  that  each  stock- 
holder will  receive  his  proportionate  share.  The  directors  have  no 
authority  to  declare  a  dividend  on  any  other  principle.  They  cannot 
exclude  any  portion  of  the  stockholders  from  an  equal  participation 
in  the  profits  of  the  company. "  ^  So  the  directors  cannot  discrim- 
inate by  voting  a  dividend  to  certain  stockholders  only,  to  the  exclu- 
sion of  others  of  the  same  class,**  or  by  giving  certain  stockholders 
more  than  others  of  the  same  class,®''  or  by  providing  for  the  payment 
of  some  of  the  stockholders  in  money  and  others  in  bonds.*'  And  a 
corporation  declaring  a  dividend  for  the  purpose  of  paying  taxes 
on  its  stock,  which  it  is  itself  under  no  obligation  to  pay,  .wpuld 
have  no  right  to  refuse  to  pay  their  proportionate  share  in  cash  to 
stockholders  whose  stock  was  not  subject  to  taxation  because  its  value 
was  offset  by  debts.*®  Similarly,  where  the  by-laws  provide  for  the 
declaration  of  dividends  on  paid-up  stock  and  for  the  application  of 
dividends  on  stock  not  paid  up  to  the  liquidating  of  the  unpaid  bal- 
ance, when  dividends  are  djsclared  on  the  paid-up  stock,  a  dividend 


Glass  Jobbers'  Ass'n  (N.  J.  L.),  68 
Atl.  800;  General  Inv.  Co.  v.  Bethle- 
hem Steel  Oorporation,  —  N.  J.  Eq.  — , 
100  Atl.  347. 

New  York.  Jones  v.  Terre  Haute 
&  E.  E.  Co.,  57  N.  >T.  196,  aff'g  2© 
Barb.  353;  Luling  v.  Atlantic  Mut. 
Ins.  Co.,  45  Barb.  510,  30  How.  Pr.  69, 
rev'd  50  Barb.  520,  on  the  ground, 
among  others,  that  there  was  no  dis- 
crimination. 

6BByder  v.  AJton  &  S.  E.  Co.,  13 
111.  516. 

Bfi  Southwestern,  A.  &  I.  T.  Ey.  Go. 
V.  Martin,  57  Axk.  355.  21  S.  W.  465; 
Jackson's  Adm'rs  y.  Newark  Plank 
Road  Co.,  31  N".  J.  L.  277;  "Willeox  v. 
Trenton  P-otteries  Co.,  64  N.  J.  Eq. 
173,  53  Atl.  474;  Pittsburgh  &  S.  E. 
Co.  V.  Allegheny,  76  Pa.  Bt.  210.  See 
also  Jones  v.  Terre  Haute  &  E.  E.  Co., 
57  N.  T.  196,  aff'g  29  Barb.  (N.  Y.) 
353. 

A  resolution  declaring  a  dividend 
which  excepts  a  particular  certificate 
of  stock  from  the  benefits  of  such  dec- 
laration is  void  in  so  far  as  the  ex- 
ception is  concerned.     HUl  v.  Atoka 


Coal  &  Mining  Co.  (Mo.),  21  S.  W. 
508. 

In  Stoddard  v.  Shetucket  Foundry 
Co.,  34  Conn.  542,  it  was  held  that 
where  a  dividend  had  been  paid  to 
all  buit  one  of  the  stockholders,  the 
company  could  not  set  up  as  against 
him  that  the  dividend  had  not  been 
earned. 

67 Hale  V.  Eepubliean  EiverBridge 
Co.,  8  Kan.  466. 

68  Where  the  board  of  directors  of 
a  coTporation  declared  a  dividend  of 
a  certain  per  cent.,  and  gave  to  all 
stockholders  holding  less  than  fifty 
shares  a  right  to  a  cash  payment,  but 
declared  that  stockholders  holding 
n.ore  than  fifty  shares  must  accept 
part  cash  and  part  in  bonds  of  the 
company,  it  was  held  that  a  stock- 
holder of  the  latter  class  was  not 
obliged  to  receive  the  bonds,  bul 
might  treat  the  dividend,  so  far  as  the 
bonds  were  concerned,  as  illegal.  State 
V.  Baltimore  &  O.  E.  Co.,  6  Gill  (Md.) 
363. 

69Eedhead  v.  Iowa  NaA.  Bank,  127 
Iowa  572,  103  N.  W.  796. 
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accrues  also  as  a  matter  of  course  in  favor  of  the  stock  not  paid  upJ" 

The  rule  against  discrimination  is  equally  applicajble  to  stock  divi- 
dends. Each  shareholder  is  entitled  to  receive  new  shares  in  propor- 
tion to  the  stock  held  by  him,  and  any  discrimination  is  illegal.'^ 
But  it  has  been  held  that  a  stock  dividend  is  not  discriminatory 
because  payable  in  preferred  stock  to  the  holders  of  preferred  stock, 
and  in  common  stock  to  the  holders  of  common  stock--'"'' 

If  a  scrip  dividend  is  payable  at  the  pleasure  of  the  company, 
and  it  pays  some  of  the  holders  of  the  certificates  representing  the 
dividend,  it  thereby  makes  all  of  the  certificates  payable,  since  it 
has  no  right  of  selection  as  to  the  payment  of  individual  certificates, 
and' no  right  to  discriminate  in  the  payment  of  dividends  to  stock- 
holders.''' 

"A  bill  in  equity  may  be  maintained  by  a  stockholder  to  prevent 
discrimination  or  unequal  or  unfair  distribution. ' '  ■"*  And  it  has 
been  held  that  where  a  dividend  is  declared  on  all  the  stock  of  a 
corporation  except  that  evidenced  by  a  particular  certificate,  the 
owner  of  such  certificate  may  recover  his  proportionate  share  in 
equity ;  ''*  and  also  that  he  may  sue  in  assumpsit  for  breach  of  the 
corporation's  implied  promise  to  distribute  dividends  ratably  on  all 
its  capital  stock.''® 

While  ordinarily  dividends  must  be  apportioned  among  the  stock- 
holders pro  rata  to  their  several  holdings,  ' '  it  cannot  be  doubted  that 
the  stockholders  may,  by  unanimous  consent,  adopt  and  become  bound 
by  a  different  mode  of  division. ' ' ''''  And  stockholders  who  assent 
to  a  discriminatory  arrangement  may  thereby  be  estopped  to  object.''* 
Provisions  in  the  by-laws  for  the  forfeiture  of  dividends  under  certain 
circumstances  may  be  valid.'"    And  of  course  the  holders  of  preferred 

70  GellermaBn  v.  Atlas  Foundry  &  T5  Hill  v.  Atoka  Ooail  &  Mining  Co. 
Machine   Co.,  45  Wash.   lU,   87'  Pac.       (Mo.),  21  S.  W.  508. 

]  059.  T6  Jaiekson  's     ^^.dm  'rs     v.     Newark 

71  See  Gray  v.  Portland  Bank,  3  Plank  Road  Co.,  31  N.  J.  L.  277.  See 
Mass.  364,  3  Am.  Dee.  156;  Jones  v.  also  Edwards  v.  National  Window 
Morrison,  31  Minn.  140,  16  N.  W.  854;  Glass  Jobbers'  Ass'n  (N.  J.  L.),  68 
State  V.  Smith,  48  Vt.  289.  Atl.  800. 

72  Howell  V.  Chicago  &  N.  W.  E.  77  Breslin  v.  Fries-'Breslin  Co.,  70  N. 
Co.,  51  Barb.  (N.  Y.)  378.  J.  L.  274,  58  Atl.  313. 

73  Billingham  v.  E.  P.  Gleason  Mfg.  78  See  Pittsburgh  &  S.  E.  'Co.  v.  Al- 
■Co.,  101  N.  Y.  App.  Div.  476,  91  N.  Y.  legheny,  79  Pa.  St.  210. 

Supp.   1046,  aff'd  1®5   N.   Y.   571,  78  79  Where   the   by-laws   of   a  steam- 

N.  E.  1099.  boat    company    required    each    stock- 

7'iOratty    v.    Peoria    Law    Library  holder  to  put  a  boat  into  its  service, 

Ass'n,  219  111.  516,  76  N.  E.  707,  rev'g  and  provided  that,  if  any  boat  should 

120  111.  App.  596.  become  unfit  for  service,  the  dividends 
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or  ^aranteed  stock  are  entitled  to  preference  over  the  holders  of 
common  stock.*" 

§  3675.  Time  of  payment.  It  is  within  the  discretion  of  the  direc- 
tors to  fix  the  time  for  payment  of  a  dividend.'^  If  no  time  is  fixed 
by  the  resolution  declaring  ^  dividend,  it  is  payable  on  demand,*^ 
and  if  the  resolutiQn  declares  that  it  shall  be  payable  at  such  time 
as  the  board  of  directors  may  direct,  and  the  board  fixes  no  time, 
the  law  implies  that  it  shall  be  paid  within  a  reasonable  time.*^ 
Similarly,  if  the  resolution  makes  the  dividend  payable  "at  such 
time  as  the  finances  of  the  corporation  will  in  the  judgment  of  the 
board  warrant,"  and  it  appears  that  the  financial  condition  of  the 
corporation  justifies  its  payment,  it  is  payable  within  a  reasonable 
time.'*  And  where  a  certificate  representing  a  scrip  dividend  pro- 
vided that  such  dividend  was  payable  "at  the  pleasure  of  the  com- 


on  the  owner 's  stock  should  cease  un- 
til it  should  be  repaired,  or  another 
should  be  furnished,  but  ttat  the  pro- 
portion of  the  dividends  up  to  the 
time  of  the  boat's  becoming  unfit 
should  be  paid  to  the  owner,  it  was 
held  that  a  sto'ckholder  who  failed  to 
repair  forfeited  only  so  much  o<f  the 
dividends  as  were  ©aTned  during  the 
default,  whether  they  were  declared 
during  or  after  the  default.  Bigbee 
&  Warrior  River  Packet  Co.  v.  Moore, 
121  Ala.  379,  25  So.  602.  It  was  also 
held  in  this  case  thaA  a  provision  in 
the  by-laws  aUowing  the  company, 
after  notice,  to  repair  at  tjie  owner's 
expense,  on  his  failure  to  repair,  and 
appropriate  his  share  of  dividends  for 
such  purpose,  did  not  impose  on  the 
company  a  duity  to  repair,  but  it 
could  do  so  or  not,  at  its  option. 

80  See  §  3751  et  seq.,  infra. 

81  King  V.  Paterson  &  H.  River  R. 
Co.,  39  N".  J.  L.  82,  aff'd  29  N.  J.  L. 
504;  Hyams  v.  Old  Dominion  Copper 
Mining  &  Smelting  Oo.,  82  N.  J.  Eq. 
507,  89  Atl.  37,  aff'd  83  N.  J.  Eq.  705, 
92  Atl.  588;  Equitable  Life  Assur. 
Society  v.  Union  Pac.  R.  Co.,  212  N. 
Y.  360,  L.  R.  A.  1915  D  1052,  106  N. 
E.  92,  aff'g  162  N.  Y.  App.  Div.  81, 
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147  N.  Y.  Supp.  382;  Williams  v.  West- 
ern U.  Tel.  Co.,  93  N.  Y.  162;  Mc- 
Nab  V.  McNp^b  &  Harlin  Mfg.  Co.,  62 
Hun  (N.  Y.)  18,  16  N.  Y.  Supp.  448, 
aff'd  133  N.  Y.  687,  31  N.  B.  627. 

82  Armant  v.  New  Orleans  &  C.  R. 
Co.,  41  I/a.  Ann.  1020,  7  So.  35;  State 
V.  Baltimore  &  O.  R.  Co.,  6  Gill  (Md'.) 
363;  Philadelphia,  W.  &  B.  R.  Oo.  v. 
Oowell,  28  Pa.  St.  329,  70  Am.  Dec. 
128. 

"The  debt  which  a  declared  divi- 
dend creates  on  the  part  of  the  cor- 
poration to  the  stockholder  is  one  pay- 
able only'  on  demand."  Yeaman  v. 
Galveston  'City  Oo.,  106  Tex.  389,  167 
S.  W.  710. 

83  Beers  v.  Bridgeport  Spring  Co., 
42  Clomn.  17. 

This  is  true  where  the  resolution 
provides  that  the  money  is  to  be  held 
in  the  treasury  and  "paid  out  at  a 
later  date  on  the  order  of  the  board 
of  dinectors. ' '  Wallin  v.  JohnsiDn  City 
Lumber  &  Manufacturing  Co.,  136 
Tenn.  124,  L.  B.  A.  1917  B  323,  188  S. 
W.  577. 

84  Northwestern  Marble  &  Tile  Co, 
V.  Carlson,  116  Minn.  438,  133  N.  W. 
1014. 
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pany,"  it  was  held  that  it  was  pajjable  within  a  reasonable  time,  the 
obligation  to  pay  being  absolute.'* 

If  the  dividend  is  made  payable  only  upon  condition  precedent,  the 
happening  of  performance  of  the  condition  must  be  shown  before 
it  can  be  recovered.'* 

§>  3676.  Place  of  payment.  Generally  the  place  where  a  dividend 
is  payable  rests  in  the  discretion  of  the  directors.'''  But  the  debt  ^lue 
from  the  corporation  to  the  stockholder  as  a  result  of  the  declaration 
of  a  dividend  "is  strictly  demandable  and  to  be  paid  at  the  office 
of  the  corporation."  And,  "admitting  the  right  of  the  corporation 
to  make  it  payable  elsewhere,  it  must  be  done  at  the  risk  of  the  cor- 
poration." The  corporation  has  no  right,  without  the  express  or 
implied  consent  of  the  stockholder,  to  intrust  a  third  party  with  the 
fund  for  the  'purposes  of  payment,  and  does  so  at  its  own  risk.  The 
third  party,  under  such  circumstances  is  the  agent  of  the  corpora- 
tion, not  of  the  stockholders,  and  if  the  agent  prove  faithless  or  the 
fund  is  lost  in  his  hands,  the  loss  must  fall  upon  the  corporation, 
which  remains  the  owner  of  the  fund  until  payment  is  made.  So, 
where  a  dividend  is  made  payable  at  the  ofSce  of  a  trust  company, 
which  is  appointed  registrar  of  the  corporation  to  transfer  stock  and 
pay  dividends,  and  the  money  to  pay  the  dividend  is  deposited  with 
it,  but  the  trust  company  fails  before  payment  is  made,  and  the 
money  is  lost,  the  stockholders  may  recover  the  amount  of  the  divi- 
dend to  which  they  are  respectively  entitled  from  the  corporation 
which  declared  it." 

§  3677.  Cash  dividends.  ' '  Cash  dividends  include  all  distributions 
of  surplus  assets,  whether  in  the  form  of  cash  or  property,  taken  from 
the  body  of  the  assets  to  become  the  property  of  the  shareholders."  " 

85  Billingham  v.  E.  P.  Gleason  Mfg.  Bupply  Co.,  117  N.  T.  Supp.  9i59,'aff'a 
Co.,  101  N.  Y.  App.  r>iv.  476,  91  N.  Y.  136  N.  Y.  App.  Div.  942,  121  N.  Y. 
Supp.   1046,   aff'd   185  N;   Y.   571,   78       Supp.  1149. 

N.  E.  1099.  87  See  Williams  v.  Western  U.  Tel. 

86  Where    the    resolution    declaring      Co.,  93  N.  Y.  162,  191. 

a  dividend  provided  tha/t  it  should  -sot  88  King  v.  Paterson  &  H.  Eiver  E. 

be   paid  until  after   the   accounts   of  Co.,  29  N.  J.  L.  504,  aff'g  29  N.  J.  L. 

three  uanied  creditors  had  been  paid,  82. 

it  was  held  that  a  stockholder  could  89  Union  &  N.  H.  Trust  Co.  v.  Tain- 

not    mairftain    an    action-   to    recover  tor,   SiS   Conn.   452,   83    Atl.   697.     To 

such  dividend  where  it  was  shown  that  the  same  effect,  see  Bishop  v.  Bishop, 

none    of   suoh    named   jcreditOrs    had  81  Conn.  509,  71  Atl.  583. 

been  paid  when  it  was  begun.     Tep-  "The    underlying   idea    of    a    cash 

fer  v.  Rival  Gas  &  Electric  Fixture  dividend     *     *     *    ja     the     distribu- 

6U6 


Ch.  56] 


Stock  and  Stockholders 


[§  3677 


Such  a  dividend  diminishes  the  property  of  the  corporation  by 
exactly  the  amount  paid  out  and  correspondingly  increases  the  prop- 
erty of  the  individual  stockholders,"*  or,  in  other  words,  "subtracts 
so  much  from  the  treasury  ©f  the  corporation  and  transfers  it  to 
the  pockets  of  the  stockholders. "  '^  It  leaves  the  fractional  interest 
in  the  corporate  property  represented  by  each  share  of  stock  precisely 
what  it  was  before,'*  and  does  not  materially  affect  the  value  of 
the  stock.'^  In  these  respects  a  cash  dividend  differs  from  a  stock 
dividend,  which,  as  we  shall  see,  neither  decreases  the  property  of 
the  corporation  nor  increases  the  interest  of  the  stockholders  in  the 
corporate  property.'* 

A  dividend  paid  by  the  distribution  of  the  stock  of  another  com- 
pany held  by  the  corporation  as  an  asset  is  a  cash  dividend.®^    And 


tion  to  shareholders,  las  the  rewards  of 
the  corporate  enterprise,  of  a  por- 
tion of  the  profits  or  surplus  assets  of 
the  eoTporation.  Usually  the  assets) 
thus  distributed  are  in  the  form  of 
cash  and  the  distribution  a  cash  one. 
This,  however,  is  not  necessarily  so, 
and  there  is  no  departure  in  princi- 
ple or  essence  if  the  distributed  as- 
sets chance  to  be  in  some  other  form 
of  property."  Green  v.  Bissell,  79 
Conn.  547,  8  L.  R.  A.  (N.  S.)  1011,  118 
Am.  St.  Rep.  156,  9  Ann.  Gas.  287,  65 
Atl.  1056. 

"A  cash  dividend  entitles  the 
stockholder  to  so  much  money,  the  or- 
dinary way  in  which  he  receives  from 
time  to  time  the  fruits  of  his  invest- 
ment." Terry  v.  Eagle  Lock  Co.,  47 
Conn.  141. 

90  Talbot  V.  Millikeii,  321  Mass. 
367,  108  N.  E.  1060;  Boston  Safe  De- 
posit &  Trust  'Co.  V.  Adams,  219  Mass. 
175,,  106  N.  E.  590;  Gray  v.  Hemen- 
way,  212  Mass.  299,  9'8  N.  E.  789;  Le- 
land  V.  Hayden,  102  Mass.  542,  551. 

"A  cash'  dividend  depletes  the 
treasury  of  the  corporation  and  de- 
tracts from  its  assets."  Lancaster 
Trust  Co.  ,v.  Mason,  152  N.  C.  660,  136 
Am.  St.  Rep.  851,  66  S.  E.  235,  modify- 
ing 151  N.  €.  264,  65  S.  E.  10-16. 

"Whatever  form  the  distribution 
takes,  the  result  always  is  the  reduc- 
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tion  of  both  the  corporate  assets  and 
isurplus  by  just  the  amount  of  the  dis- 
tribution. Something  is  taken  from 
the  corporation  and  given  to  the 
shareholders.  That  which  is  distribu- 
ted becomes  released  from  all  corpo- 
rate control  and  comes  under  the 
dominion  of  the  shareowner. "  Green 
V.  Bissell,  79  Conn.  547,  8  L.  R.  A.  (N. 
S.)  1011,  118  Am.  St.  Rep.  156,  9  Ann. 
Cafl.  287,  65  Atl.  1056. 

91  Humphrey  v.  Lang,  169  N.  C.  601, 
L.  R.  A.  19l6B  626,  86  S.  E.  526. 

92  Talbot  v.  Milliken,  221  Mass.  367, 
108  K.  B.  1060;  Boston  Safe  Deposit 
&  Trust  Co.  v.  Adams,  219  Mass.  175, 
106  N.  E.  590;  Gray  v.  Hemenway, 
212  Mass.  239,  98  N.  E.  789;  Leland  v. 
Hayden,  102  Mass.  542,  551. 

83  Terry  v.  Eagle  Lock  Co.,  47  Conn. 
141, 

94  See  §36«3,  infra. 

96  Union  &  N.  H.  Trust  Co.  v.  Tain- 
tor,  85  Conn.  452,  '83  Atl.  697;  Gray  v. 
Hemenway,  212  Mass.  239,  98  N.  E. 
789.  See  also  Leland'  v.  Hayden,  102 
Mass.  542,  551. 

There  is  no  distinction  in  a  legal 
sense  between  the  distribution  of  such 
stock  as  a  dividend  and  the  distribu- 
tion of  its  equivalent  in  money.  Kim- 
ball V.  Success  Min.  Co.,  38  Utah  78, 
110  Pac.  872. 


§  3677]  Peivate  Cobpoeatiojts  [Ch.  56 

the  same  has  been  held  to  be  true  of  a  distribution  by  a  corporation 
of  shares  of  its  own  stock  received  by  it  in  payment  of  a  debt,®^  or  in 
which  it  has  legally,  invested  its  accumulated  earnings,  taking  title 
thereto  in  the  name  of  a  trustee.^''  On  the  other  hand  "a  dividend 
purporting  to  be  made  in  cash  will  be  regarded  as  a  stock  dividend, 
when  it  manifestly  was  intended  to  be  such. ' '  '^  The  question  whether 
a  particular  dividend  is  a  stock  or  a  cash  dividend  most  frequently 
arises  in  determining  whether  it  belongs  to  the  life  tenant  or  remain- 
derman under  a  will  or  deed  of  trust  giving  the  income  of  stock  to 
one  person  for  life  with  remainder  over,  and  will  be  further  con- 
sidered in  that  connection.®' 

It  has  been  held  that  directors  have  no  authority  to  declare  that 
a  dividend  of  cash  profits  shall  be  paid  in  depreciated  bank  notes,^ 
and  that  a  dividend  out  of  cash  profits  payable  "in  New  York  State 
currency"  is  payable  in  money,  and  that  the  stockholders  cannot  be 
required  to  accept  uncurrent  depreciated  bank  bills  in  satisfaction 
thereof.^  It  has  also  been  held  that,  if  a  dividend  payable  out  of 
cash  profits  is  in  terms  payable  in  dollars,  without  any  limitation, 
and  without  specifying  the  payment  to  be  in  any  currency  whatever, 
the  corporation  cannot  show  that  all  its  earnings  were  received  in 
the  form  of  Confederate  money,  nor  can  the  stockholders  be  required 
to  accept  such  money  in  payment.^ 

One  who  receives  and  accepts  the  note  of  the  promoter  and  prin- 
cipal owner  of  a  corporation  in  payment  of  a  dividend  cannot  after- 
wards maintain 'an  action  against  the  corporation  for  such  dividend.* 

§  3678.  Dividends  payable  in  property.  In  the  absence  of  a  statu- 
tory or  charter  provision  to  the  eoiitrary,  dividends  may  lawfully 

96  Green  v.  Bisaell,  79  Conn.  54^,  8  imply,  unless,  by  some  general  known 
L.  E.  A.  (N.  S.)  1011,  118  Am.  St.  usage,  some  other  technical  meaning 
Eep.  156,  9  Ann.  Cas.  287,  65  Atl.  can  be  attached  to  it.  The  testimony 
1056.  of  the  cashier  [of  the  bank  declaring 

97  Leland  v!  Hayden,  103  Mass.  543,  the ,  dividend]  as  to  whait  he  under- 
551.  stood   the    phrase    to    mean,    did    not 

98  Gray  v.  Hemenway, '  212  Mass.  tend  to  prove  any  such  known  usage; 
23'9,  98  N.  E.  789.  or  that  the  directors,  when  they  used 

99  See  §  3711,  infra.  the  term   in   their  resolution   making 

1  Ehle  V.  Chittenango  Bank,  24  N.  the  dividend,  understood  whait  he 
Y.  548.  did."    Id. 

2  Ehle  V.  Chittenango  Bank,  24  N.  3  Scott  v.  Central  Railroad  &  Bank- 
Y.  548.  iug  Co.  o(f  Georgia,  52  Barb.   (N.  Y.) 

"The  term   'New  York  State   eur-      45. 
rency '  must  be  held  to  mean  what  the  4  Wiisker  v.  Vera  Cruz  Coffee  Co., 

ordinary  signification  of  those  words      96  Neb.  119,  145  N.  W.  2i54. 
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be  paid  in  property  instead  of  cash,  where  the  surplus  is  in  that 
form,  and  it  is  practicable  to  so  distribute  it  among  the  stockholders.* 
And  statutes  sometimes  specifically  provide  for  dividends  in  this 
form.^  "There  is  no  rule  of  law  or  reason  founded  upon  public  ' 
policy  which  condemns  a  property  dividend.  The  directors  could 
convert  the  property  into  cash  before  a  dividend  and  divide  that. 
So  the  stockholders  can  take  the  property  divided  to  them  and  sell  it 
and  thus  realize  the  cash.  Within  the  domain  of  law,  it  can  make 
no  material  difference  which  course  is  pursued.  If,  however,  a  divi- 
dend be  made  payable  in  cash  or  payable  generally,  the  corporation 
becomes  a  debtor,  and  must  discharge  such  debt,  as  it  is  bound  to 
discharge  all  its  other  debts,  in  lawful  currency.  It  is  true  that  a 
stockholder  cannot  be  compelled  to  receive  property  divided  to  him. 
So  he  cannot  be  compelled  to  take  a  cash  dividend.  In  case  of  his 
refusal  to  take  a  cash  dividend,  the  -corporation  may  retain  it  for 
him  until  he  shall  demand  it.  In  case  he  shall  refuse  to  take  a 
property  dividend,  the  corporation  may  retain  it  and  hold  it  in 
trust  for  him,  or  possibly  sell  it  for  his  benefit."'  A  dividend  pay- 
able in  property  is  a  "cash,"  as  distinguished  from  a  "stock,"  divi- 
dend.* 

"Whether  a  dividend  shall  be  made  in  cash  or  property  rests  in  the 
discretion  of  the  directors.' 

It  has  been  held  that  where  land  is  distributed  by  way  of  a 
dividend  the  corporation  is  under  no  obligation  to  make  good  the 
title  to  the  stockholder,  and  is  not  liable  to  him  in  damages  in  case 

SWdlliams  v.  "Western  tJ.  Tel.   Co.,  amount     of     such     property     which 

93  N.  Y.  162,  rev'g  48  N.  Y.  Super,  at    its    appraised    value    should    bear 

Ct.  349;  Grants  Pass  Hardware  Go.  v.  the     same     proportion     to     the     ap- 

Oalvert,    71    Ore.    103,    142    Pac.   569.  praised    value    of    the    whole    as    the 

See  also  Ehle  v.*  Ghittenango  Bank,- 24  stock   held   by   him   sustained  to   the 

N.  Y.  548;  SCott  v.  Central  Railroad  whole  stock  legally  issued,  was  held 

&  Banking   Co.   of   Georgia,  52  Barb.  to   merely    authorize    stockholders   to 

(N.  Y.)  45;  Olsen  v.  Homestead  Land  require  a  dividend  of  profits  in  prop- 

&  Improvement  Co.,  87  Tex.   368,  28  erty  instead  of  money,  and  to  impair 

S.  W.  944.  no  rights  of  the  corporation  or  of  its 

6  In    Merchant     v.     Western    Land  stockholders   or  creditors,   and   to   be 

Ass'n,  56  Minn.  327,  57  N.  W.  931,  a  constitutional. 

statute    authorizing    any    stockholder  7  Williams  v.  Western  U.   Tel.  Co., 

of  a  particular  corporation  to  require  93   N.   Y.    162,    192,    rev'g   4S  N.    Y. 

that  its   real  property   not   necessary  Super.  Ct.  349. 
for  the  transaction  of  its  business  and  *  See  §  3677,  supra, 

the   payment    of   its    debts  be   parti-  9  Williams  v.  Western  U.  Tel.   Co., 

tioned,   so   that    those    of   its    stock-  93  N.  Y.  162,  rev 'g  48  N.  Y.  Super.  Ct. 

holders    who    desired    it  should  have  349. 
conveyed    to    them    in    severalty   an 
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the  title  fails,  at  least  unless  it  specifically  covenants  to  indemnify 
him." 

§  3679.  Bond  or  scrip  dividends.  In  the  absence  of  statutory  pro- 
vision to  the  contrary,  a  corporation  may  use  surplus  profits  in 
improvement  of  its  property  or  in  purchasing  machinery  or  other 
property  which  it  is  authorized  under  its  charter  to  acquire  and 
hold,  and  issue  its  bonds  in  payment  of  the  dividend  from  such 
profits.^^  Qr  it  may  issue  a  scrip  dividend.  Scrip  is  simply  a  writing 
or  certificate  issued  to  shareholders  in  lieu  of  a  dividend,  entitling 
them  to  money,  stock,  bonds,  land,  or  other  benefit  at  some  future 
time, — "an  interim  or  provisional  document  or  certificate,  to  be 
exchanged,  when  certain  payments  have  been  made  or  conditions  com- 
plied with,  for  a  more  formal  certificate,  as  of  shares  or  bonds,  or 
entitling  the  holder  to  the  payment  of  interest,  a  dividend,  or  the 
like."^^  "A  scrip  dividend  is  resorted  to  where  the  company  has 
profits  not  in  cash."  ^' 

The  issuing  of  a  bond  or  scrip  dividend  by  a  corporation  to  rep- 
resent an  investment  of  bona  fide  profits  is  not  prohibited  by  a  statute 
requiring  dividends  to  be  made  only  from  surplus  profits  of  the 
corporation,  and  providing  that  it  shall  not  be  lawful  for  corporations 
to  divide  or  pay  to  stockholders  any  part  of  the  capital,  or  to  reduce 
the  capital  stock.    Nor  is  such  a  dividend  contrary  to  public  policy.^* 

The  rights  of  the  holder  of  scrip  depend  upon  the  terms  of  his 

lOOlsen  V.  Homestead  Land  &  Im-  (N.  Y.)  437,  61  How.  Pr.  (N.  Y.)  216; 

provement  Co.,  87  Tex.  368,  28  S.  W.  In  re  RobinBon's  Trust,  218  Pa.  481, 

944.       In    this    case    it    is   said    that  67   Atl.    775;    Chaffee    v.    Eutland   E. 

"From  the   fact   thait   a   corporation  Co.,  55  Vt.  110.     See  also  Billingham 

has  determined   to   release  a  portion  v.  E.  P.  Gleason  Mfg.  Co.,  101  N.  Y. 

of  assets  for  division  among  its  share-  App.  Div.  476,  91  N.-  Y.  Supp.  1046, 

holders,  no  presumption  arises  that  it  aff'd  186  N.  Y.  571,  78  N.  E.  1099; 

intended  to  make  good  the  title  of  the  Shelby  v.  New  York  Steam  Co.,  121 

property  so  relinquished."  N.   Y.    Supp.    619;    Brown   v.    Lehigh 

XI  State  V.  Baltimore  &  O.  E.  Co.,  Coal   &    Navigation    03.,    49    Pa.   St. 

6  Gill   (Md.)-363;   Wood  v.  Lary,  47  270;  Gordon's  Ex'rs  v.  Eichmond,  T. 

Hun  (N.  Y.)  550,  appeal  dismissed  124  &  P.  E.  Co.,  78  Va.  501. 
N.  Y.  83,  26  N.  E.  338.  13  Barnes  v.  Spencer  &  Barnes  Co., 

12 Century    Diet.   &  Cyo.   "Scrip."  162  Mich.  500,  139  Am.  St.  Eep.  587, 

See  State  v.  Baltimore  &  0.  E.  Co.,  6  127  N.  W.  752.     And  see  to  the  same 

Gill  (Md.)   363;  Eogers  v.  New  York  effect,   Bankers'    Trust    Co.    v.   E.   E. 

&  T.  Land  Co.,  134  N.  Y.  197,  32  N.  Dietz  Co.,  157  N.  Y.  App.  Div.   594, 

E.   27;   Bankers.'   Trust   Co.   v.   E.   E.  142  N.  Y.  Supp.  847. 
Diertz   O.,  157  N.  Y.  App.   Div.  594,  14  Williams  v.  Western  TJ.  Tel.  Co., 

142    N.    Y.    Supp.    847;    Williams   v.  9  Abb.  N.  Cas.  (N.  Y.)  437,- 61  How. 

Western  U.  Tel.  Co.,  9  Abb.  N.  Cas.  Pr.  (N.  Y.)   216. 
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contract  as  therein  expressed,.^*  Such,  a  dividend,  when  the  obligation 
to  pay  is  absolute,  is  a  debt  due  absolutely  to  the  stockholders, 
although  payment  is  postponed  to  a  future  time.^^ 

To  warrant  the  recovery  of  interest  therein  provided  for  it  must 
be  shown  that  the  dividend  was  legally  declared.^'' 

§  3680.  Interest  and  interest  dividends.  The  rule  that  a  corpora- 
tion cannot  reduce  its  capital  stock  by  distributing  any  part  of  the 
same  among  its  stockholders  prevents  a  corporation  from  entering 
into  an  agreement  to  pay  its  stockholders  interest  upon  the  amount 
paid  in  by  them  on  their  shares,  if  there  are  no  means  except  the 
capital  stock  out  of  which  the  interest  can  be  paid,  for  the  effect  of 
such  a  transaction  is  to  distribute  among  the  stockholders  a  part  of 
the  capital  stock.** 

There  is  nothing,  however,  to  prevent  a  corporation  from  agreeing 
to  pay  its  shareholders  interest  out  of  surplus  or  net  profits,  out  of 
which  it  would  be  lawful  for  it  to  pay  dividends,  for  this  "is  not 
more  withdrawing  capital  from  the  corporation  than  would  be  the 
payment  of  ordinary  dividends,  to  which  purpose  the  fund  would 
otherwise  be  appropriated. ' ' "    And  an  agreement  by  a  corporation 


15  Brown  V.  Lehigh  Oi>al  &  Navi- 
gation Co.,  49  Pa.  St.  270.  In  this 
case  it  was  held  that  under  the  terma 
of  their  contract  as  found  in  the  scrip 
the  holders  thereof  were  not  entitled 
to  any  dividends  on  the  scrip  or  on 
the  stock  into  which  it  was  subse- 
quently converted  except  such  as  were 
declared  after  such  conversion. 

16  Bankers'  Trust  Co.  v.  E.  E.  Bietz 
Co.,  157  N".  Y.  App.  Div.  5<»i,  142  N.  Y. 
Supp.  847;  Billingham  v.  E.  P.  Glea- 
son  Mfg.  Oo.,  101  N.  Y.  App.  Div.  476, 
91  N".  Y.  Supp.  1046,  aff'd  185  N.  Y. 
571,  78  N.  E.  1099.  In  the  laitter  case 
it  was  held  that  a  provision  in  the 
certificate  that  the  dividend  was 
"payable  at  the  pleasure  of  the  com- 
pany" referred  only  to  the  time  of 
payment,  and  did  not  make  the  obli- 
gation to  pay  any  the  less  absolute. 

17  The  holder  must  show  that  fact 
in  a  suit  to  recover  interest,  where  it 
appears  that  the  instrument  repre- 
senting the  dividend  was  issued  with- 
out   consideration.     Shelby    v.    New 


York  Steam  Co.,  121  N.  Y.  Supp.  619. 

18  Lockhart  v.  Van  Al^yne,  31 
Mich.  76,  18  Am.  Rep.  156;  Troy  & 
B.  R.  Co.  V.  Tibbits,  18  Baib.  (N.  Y.) 
297;  Painesville  &  H.  E'.  Co.  v.  King, 
17  Ohio  St.  534;  Pittsburgh  &  S.  R. 
Co.  V.  Allegheny,  79  Pa.  St.  210; 
Pittsburg  &  C.  R.  Co.  v.  Allegheny 
County,  63  Pa.  St.  ,126. 

As  to  the  right  to  interest  on  divi- 
dends after  they  have  been  declared! 
see   §  3695,  infra. 

19  Indiana.  Evansville,  I.  &  C'  S. 
L.  E.  Oo.  V.  Evansville,  15  Ind.  414. 

Kentucky.  Loniisville  &  N.  E.  Co. 
V.  Hart  'County,  116  Ky.  186,  25  Ky. 
L.  Rep.  3915,  TS  S.  W.  38«;  Hardin 
Oounity  V.  Louisville  &  N.  R.  Co.,  92 
Ky.  412j  17  S.  "W.  860. 

Massachusetts.  Barnard  v.  Ver- 
mont &  M.  R.  Co.,  7  Allen  512;  Wright 
V.  Vermont  &  M.  R.  Co.,  12  Cush.  75; 
Cunningham  v.  Vermont  &  M.  R.  Oo., 
12  Gray  411;  Waterman  v.  Troy  &  G 
R.  Co.,  8  Gray  433. 
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to  pay  its  stockholders  interest  on  the  amount  paid  in  on  their  shares, 
if  it  fixes  no  time  for  payment,  is  to  be  construed  as  an  agreement  to 
pay  out  of  profits  when  earned.'^'* 

It  has  been  held  that,  where  stockholders  of  a  corporation  pay  in 
part  of  their  subscription  before  it  is  due  or  calls  are  made,  the  cor- 
poration may  lawfully  pay  interest  thereon,  for  this  is  in  effect  a  loan 
iby  the  stockholders,  and  not  a  contribution  to  the  capital  stock.^^ 

An  agreement  to  pay  interest  on  stock  until  the  happening  of  a 
certain  event  is  a  contract  between  the  corporation  and  the  individual 
stockholder,  which  cannot  be  altered  or  modified  without  his  consent. 
So  he  cannot  be  compelled,  without  his  consent,  to  accept  the  bonds 
of  the  corporation  in  payment  of  such  interest  in  lieu  of  cash.^^ 

§  3681.  Stock  dividends — General  principles.  A  stock  dividend  is 
a  dividend  payable  in  reserved  or  additional  stock  of  the  corporation, 
instead  of  in  cash  or  in  property.^^  It  has  been  said  that  such  a 
dividend  is  not  a  dividend,  in  the  ordinary  or  strict  sense  of  the 
word.^* 

"The  fact  that  a  dividend  may  first  or  last  take  the  shape  of  cer- 


Michigau.  McLaughlin  v.  Detroit 
&  M.  Ry.  Oo.,  8  Mich.  100.  , 

Vermont.  Eichardson  v.  Vermont 
&  M.  E.  Co.,  44  Vt.  613;  Eutland  &  B. 
E.  Co.  V.  Tirall,  35  Vt.  543. 

Where  the  charter  provided  for  the 
payment  of  interest  in  stock  from  the 
time  of  paying  for  the  stock  "up  to 
the  time  of  making  the  first  divi- 
dend," it  was  held  that  this  meant  a 
cash  dividend,  and  that  the  running 
of  interest  was  not  stopped  by  the 
declaration  of  a  stock  dividend  of 
one-quarter  of  one  per  cent.  Hardin 
County  v.  LouisviUe  &  N.  E.  Co.,  92 
Ky.  412,  17  S.  W.  860,  followed  in 
Louisville  &  N.  E.  Co.  v.  Hart  County, 
116  Ky.  186,  25  Ky.  L.  Eep.  395,  75 
e.  W.  288. 

The  right  to-  such  accrued  interest 
passes  to  a  purchaser  of  the  stock  as 
an  incident  to  it,  even  though  such 
interest  is  payable  in  stock.  Louis- 
ville &  N.  E.  Co.  V.  Hart  County,  116 
Ky.  186,  26  Ky.  L.  Eep.  395,  75  S.  W. 
288. 

»0  Waterman  v.  Troy  &  Q.  E.  Co., 


8  Gray  (Mass.)  433;  Eutland  &  B.  E. 
Co.  V.  ThraU,  35  Vt.  543. 

21  S«e  §  605,  supra. 

22  He  is  not  bound  by  a  resolution 
of  the  stockholders  directing  payment 
in  bonds,  to  which  he  does  not  assent. 
McLaughlin  v.  Detroit  &  M.  E.  Co.,  8 
Mich.  100. 

.  23  It  is  a  dividend  payable  by  the  is- 
suing by  the  corporation  of  new 
shares  of  its  own  stock  to  its  stock- 
holders. Union  &  N.  H.  Trust  Co.  v. 
Taintor,  85  Conn.  452,  83  Atl.  697; 
Green  v.  Bissell,  79  Conn.  547,  8  L.  E. 
A.  (N.  S.)  1011,  118  Am.  St.  Eep.  156, 

9  Ann,  Cas.  287,  65  Atl.  1056;  Bryan 
V.  Aiken,  —  Del.  Ch.  — ,  82  Atl.  817. 

Payment  of  a  stock  dividend  is 
made  "from  an  increase  of  the  capi- 
tal authorized  by  the  legislature  or 
by  the  charter  of  the  company." 
Dock  V.  Schlichter  Jute  Cordage  Co., 
167  Pa.  St.  370,  31  Atl.  656. 

21  Lancaster  Trust  Co.  v.  Mason, 
152  N.  C.  660,  136  Am.  St.  Eep.  851, 
68  S.  E.  235,  modifying  151  N.  C.  264, 
65  S.  E.  1015. 
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tificates  of  stock  does  not  necessarily  make  it  a  stock  dividend. ' '  ^^ 
"By  a  stock  dividend  is  generally  understood  a  distritoution  made 
by  a  corporation  of  shares  of  its  own  stock. "  ^6  So  a  distribution 
of  shares  of  stock  of  another  corporation  in  which  the  company 
declaring  the  dividend  has  invested  a  part  of  its  surplus  earniiigs 
is  not  a  stock  dividend.^''  And  the  same  has  been  held  to  be  true 
of  the  distribution  by  a  corporation  of  shares  of  its  own  stock  received 
by  it  in  payment  of  a  debt,  or  in  which  it  has  legally  invested  its 
accumulated  earnings.*'  On  the  other  hand  "a  dividend  purporting 
to  be  made  in  cash  vidll  be  regarded  as  a  stock  dividend,  when  it 
manifestly  was  intended  to  be  such. ' '  *®  The  question  whether  a 
particular  dividend  is  a  stock  or  cash  dividend  most  frequently  arises 
in  determining  whether  it  belongs  to  the  life  tenant  or  remainderman 
under  a  will  or  deed  of  trust  giving  the  income  of  stock  to  one  person 
for  life  with  remainder  over,  and  will  be  further  considered  in  that 
connection.** 

A  stock  dividend  may  be  declared  in  either  preferred  or  common 
stock  where  the  corporation  has  authority  to  issue  either.^^ 

It  has  been  held  that  a.  vote  of  a  corporation  declaring  a  stock 
dividend  does  not  give  a  stockholder  a  vested  interest  in  the  stock, 
as  in  the  case  of  the  declaration  of  a  cash  dividend  by  the  directors, 
so  as  to  prevent  a  subsequent  vote  rescinding  the  declaration.** 

Stock  dividends,,  like  cash  dividends,  belong,  in  the  absence  of 
agreement  to  the  contrary,  to  the  holders  of  stock  at  the  time  the 
dividend  is  declared,  without  regard  to  the  time  when  the  dividend 
is  payable,  and  without  regard  to  the  source  from  which,  or  the  time 
during .  which,  the  funds  so  divided  among  the  stockholders  were 
acquired.**  The  right  to  a  stock  dividend  as  between  a  person  entitled 
to  the  income  only  of  shares  and  the  remainderman  will  be  consid- 
ered in  a  subsequent  section.** 

§  3682.  —  Right  to  declare  stock  dividends.  If  a  corporation  has 
issued  all  the  shares  of  stock  which  its  charter  authorizes  it  to  issue, 

26  Gray    v.    Hemenway,  212   Mass.      S30,  131  N. ,  W.  .739.    See  also  Howell 

239,  98  N".  E.  789.  v.  Chicago  &  N.  W.  E.  Co.,  51  Barb. 

26  Gray  v.  Hemenway,  212  Mass.  (N.  Y.)  878,  where  provision  was 
239,  98  N.  E.  789.  made  for  the  payment  of  a  dividend 

27  See  §  3677,  supra.  on   preferred    and    common    stock   to 

28  See  §  3677,  supra.  each  class  of  stockholders  in  the  same 

29  Gray  v.  Hemenway,  212  Mass.  kind  of  stock  aa  thaib  held  by  them. 
23-9,  98  N.  E.  78i9.            "  *2  See  §  3604,  supra. 

30 See  §3715,  infra.  ,^,    **  Se|,  §'3699,,  infra.' 

SlSoehnlein  v.  Soehnlein,  146  Wis."  \^;  **  See,  §  3711  et  seq.,  infra. 
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and  has  no  authority  to  increase  its  capital  stock,  it  is  clear  that  it 
cannot  increase  its  capital  stock  by  retaining  surplus  profits  in  its 
business,  and  paying  a  dividend  by  issuing  additional  stock  therefor.'* 
It  is  otherwise,  however,  when  a  corporation  has  in  reserve  stock 
which  it  can  lawfully  issue,  or  when  it  is  authorized  to  increase  its 
capital  stock.  In  such  a  case,  in  the  absence  of  a  constitutional  or 
statutory  prohibition,  if  the  directors  of  the  corporation,  acting  in 
good  faith,  are  of  the  opinion  that  it  is  for  the  'best  interests  of  the 
corporation  and  its  stockholders  to  retain  profits  in  the  busine^  of 
the  corporation,  or  as  a  surplus  fund  to  meet  future  needs,  instead 
of  dividing  them  among  the  stockholders  as  a  dividend  in  cash  or 
property,  it  is  within  their  discretion  to  do  so,  and  to  pay  a  dividend 
by  issuing  reserved  or  additional  stock.'^  And  if  they  act  in  good 
faith  the*  transaction  may  not  afterwards  as  a  rule,  be  successfully 
questioned,  nor  assailed  by  an  existing  creditor  nor  by  one  who  has 
been  informed  of  the  circumstances,  although  it  has  toeen  held  that 


SB  As  to  overissues  of  stock,  see 
§  3467. 

86  United  States.  Schell  v.  Alston 
Mfg.  Co.,  149  Fed.  439;  Kenton  Fur- 
nace, Bailroad  &  Manufacturing  Co. 
V.  McAlpin,  5  Fed.  737.  See  also  Gib- 
bons V.  Mahon,  136  TJ.  S.  549,  34  L. 
Ed.  525;  Bowers  v.  Post,  209  Fed.  660, 
aflf'd  220  Fed.  1006 '(mem.  dec). 

OonnecKicut.  Terry  v.  Eagle  Lock 
Co.,  47  Conn.  141. 

Delaware.  Bryan  v.  Aiken,  —  Del. 
Ch.  — ,  82  Atl.  817. 

Illinois.  Farwell  v.  Great  Western 
Tel.  Co.,  161  HI.  522,  44  N.  E.  891, 
rev'g  47  111.  App.  579.  gee  Waterman 
V.  Alden,  42  IH.  App.  294,  rev'd  on 
other  grounds  144  111.  90,  30  N.  E.  972. 

New  Jersey.  General  Inv.  Co.  v. 
Bethlehem  Steel  Qorporationj  —  N.  J. 
Eq.  — ,  100  Atl.  347. 

'New  York.  Williams  v.  Western 
Tel.  Co.,  93  N.  Y.  162;  Howel?  v.  Chi- 
cago &  N.  W.  Ey.  Co.,  51  Barb.  378. 
See  Jones  v.  Terre  Haute  &  B.  E.  Co., 
57  N.  Y.  196. 

Pennsylvania.  Dock  v,  ScJilichter 
Jute  Cordage  Co.,  167  Pa.  St.  370,  31 
Aitl.  666;  Com.  v.  Pittsburgh,  Ft.  W. 
&  C.  Ey.  Co.,  74  Pa.  St.  83;  Brown  v. 


Lehigh  Goal  &  Navigation  Co.,  49  Pa. 
St.  270. 

Rhode  Island.  See  Parker  v.  Mason, 
8  E.  L  427. 

Virginia.  See  Gordon's  Ex'rs  v. 
Eichmond,  F.  &  P.  E.  Co.,  78  Va.  501. 

Washingtoni.  Northern  Bank  & 
Trust  Co.  V.  bay,  83  Wash.  296,  145 
Pac.  162;  Lantz  v.  Moeller,  76  Wash. 
429,  50  L.  E.  A.  (N.  S.)  68,  136  Pac. 
687. 

"In  the  absence  of  some  statute  to 
the  contrary,  there  is  no  legal  ob- 
jection to  a  corporation 's  declaring  a 
dividend  payable  in  stock  out  of  its 
net  income  leaving  its  ordinary  capi- 
tal unimpaired."  In  re  Heaton's  Es- 
tate, 89  Vt.  950,  L.  E.  A.  1916  D  201, 
96  Atl.  21;  Soehnleirt  v.  Soehnlein,  146 
Wis.  330,  131  N.  W.  739. 

A  stock  dividend  may  be  declared 
where  the  total  amount  of  stock  is 
kept  within  the  charter  limits  and  the  . 
profits  have  been  really  earned- 
Whitlock  v.  Alexander,  160  N.  C.  465, 
76  S.  E.  538. 

A  stock  dividead  is  valid  where  the 
corporation  is  authorized  t?)  increase 
its  capital  stock,  and  the  increase  is 
eflfected    in    the    manner    prescribed. 
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as  to  subsequent  creditors  the  holder  of  such  stock  may  be  held  ac- 
countable.''' 

Stock  dividends  are  sometimes  expressly  authorized  by  statute.'* 
On  the  other  hand,  in  some  jurisdictions  there  are  constitutional  or 
statutory  prohibitions  against  issuing  stock  dividends,  or  limitations, 
upon  the  power  to  issue  them,'®  or  imposing  a  penalty  for  participa- 
tion in  the  declaration  of  such  a  dividend.** 

If  the  charter  of  a  corporation  requires  it  to  pay  dividends  in 
cash,  it  cannot  declare  a  stock  dividend  and  compel  its  shareholders 
to  accept  the  new  stock  instead  of  cash ;  and  its  obligation  to  pay 
in  cash  is  not  affected  by  statutory  authority  to  increase  its  capital 
stock,  or  to  liquidate  its  indebtedness  by  issuing  preferred  stock.*^ 

A  statutory  provision  that  no  corporation  shall  issue  any  certificates 


Stamford  Trust  Co.  v.  Tale  &  Town 
Mfg.  Co.,  83  Conn.  43,  75  Atl.  90. 

87  Whitlock  V.  Alexander,  160  N.  0. 
465,  76  S.  E.  538. 

"In  order  to  charge  a  stockholder 
with  further  liability,  who'  has  Te- 
ceived  his  issue  by  way  of  a  dividend 
as  paid  up  stock,  actual  fraud  may 
be  established.".  The  good  faith  rule 
d,oes  not  mean  that  the  inatter  is  re- 
ferred absolutely  to  the  directorate 
or  other  managing  agents  of  the  com- 
pany, but  "these  officers  are  supposed 
and  are  held  to  act  with  good  sense 
and  reasonable  business  prudence." 
If  the  directors  "have  declared  a  div- 
idend and  issued  stock  for  it  by  an 
excessive  overvaluation  of  property 
or  by  an  excessive  and  entirely  un- 
warranted estimate  of  the  profits  or 
the  unearned  increment,  this  would  be 
evidence  froin  which  fraud  could  be 
inferred,  and,  in  extreme  eases,  it 
might  *  *  *  be  regarded  as  con- 
clusive." Whitlock  V.  Alexander,  160 
N.  C.  465,  76  S.  E.  538. 

88  Soehnlein  v.  Soehnlein,  146  Wis. 
330,  131  N.  W.  739. 

89  Distribution  by  a  corporation, 
under  statutory  authority,  of  shares 
of  stock  purchased  by  it  from  the 
state,  is  not  a  violation  of  a  statute 
f  )rbidding  declaration  of  a  stock  divi- 
dend without  authority  from  a  court. 


Com.  V.  Boston  &  A.  E.  E.,  142  Mass. 
146,  7  N.  E.  716. 
Nor  is  the  issuance  of  additional 
'  stock  for  its  fair  market  value  in 
cash  to  secure  funds  to  pay  for  ad- 
ditions to  plant,  which  might  have 
been  paid  for  by  earnings,  which  earn- 
ings were  used  in  part  for  extra  divi- 
dends, to 'stockholders.  Eall  Eiver  Gas 
Works  Co.  V.  Board  of  Gas  &  Elec- 
tric Light  Com'rs,  214  Mass.  52.9,  102 
N.  E.  475. 

40  The  New  Hampshire  statute  im- 
posing such  a  penalty  does  not  pro- 
hibit the  capitalization  of  a  surplus 
by  means  other  than -a  stock  dividend. 
Grafton  County  Elec.  Light  &  Power 
Go.  V.  State,  77  N.  H.  539,  94  Atl.  198. 

41  Hardin  County  v.  Louisville  &  N. 
E.  Co.,  92  Ky.  412,  17  S.  W.  860.  In 
this  case  it  was  held  that  a  statute 
amending  the  charter  of  a  railroad 
company,  and  providing  that  it  should 
allow  all  stockhtdders  interest  on  their 
stock  from  the  T;ime  of  paying  for  the 
same  to  the  time  of  making  the  first 
dividend,  made  it  obligatory  upon  the 
company  to  pay  such  dividend  in 
cash,  and  that  this  obligation  was  not 
affected  by  a  statute  authorizing  it  to 
increase  its  capital  stock  to  an  amount 
suflcient  to  represent  ,the  full  cost  of 
its  road,  and  to  liquidate  its  indebted- 
ness by  issuing  preferred  stock. 
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for  stock  until  the  stock  has  been  subscribed  and  paid  for  in  full, 
does  not  preclude  the  declaration  of  a  stock  dividend.*^  Nor  does  a 
statute  prohibiting  the  making  of  dividends  except  from  surplus 
profits,  or  the  division,  withdrawal  or  payment  to  the  stockholders  of 
any  part  of  the  capital  stock,  or  the  reduction  of  the  capital  stock, 
without  the  consent  of  the  legislature.*^ 

A  corporation  has  no  right  to  keep  its  earnings  and  make  a  stock 
dividend  in  lieu  of  distributing  them  in  cash  where  the  inevitable 
effect  would  be  to  deprive  the  holders  of  guaranteed  stock  of  their 
clearly  defined  rights.** 

Where  the  right  to  make  a  stock  dividend  exists,  whether  or  not 
a  dividend  shall  be  declared  in  this  form  rests  in  the  fair  and  honest 
discretion  of  the  directors,  and  their  decision  will  not  be  interfered 
with  so  long  as  they  act  in  good  faith  and  reasonably.*^ 

§  3683.  —  Necessity  for  surplus  profits.  As  in  the  ease  of  a  cash 
.  or  property  dividend,  a  stock  dividend  can  only  be  issued  to  repre- 
sent surplus  profits.  The  assets  of  the  corporation,  over  and  above 
its  debts,  etc.,  must  be  equal  to  the  amount  of  the  new  stock  added 
to  the  amount  of  the  original  capital  stock.*^ 

Under  a  constitutional  br  .statutory  provision  that  no  corporation 
shall  issue  stock  except  for  money,  labor  done  or  money  or  property 
actually  received,  and  all  fictitious  increase  of  stock  shall  be  void, 
it  was  held  that  a  corporation  with  a  capital  stock  of  $10,000  had  no 
authority  to  double  its  capital  stock,  and  distribute  the  new  stock 
among  its  stockholders  as  a  stock  dividend,  on  the  mere  statement  that 
its  capital  stock  "has  been  invested  in  property  which  has  more  than 

A  corporation   cannot  pay   a   divi-  93  N".  T.  162,  rev'g  48  N.  T.  Super, 

dend  in  stock  instead  of  cash,  against  Ot.  346. 

the    dissent    of   a  stockholder,   where  44 Gordon's   Ex'rs  v.  Eiohmond,  F. 

such  a  mode  of  payment  is  contrary  &  P.  E.  Co.,  78  Va.  501. 

to  the  provisions  of  its  charter,  or  of  45  Schell   v.    Alston    Mfg.    Co.,    149 

a  statute,   or  where  the   stockholders  !Fed.  439;  Williams  v.  Western  XJ.  Tel. 

are    entitled   to    cash   dividends,   and  Oo.,  93  N.  Y.  162;  Howell  v.  Chicago 

the    shares   which    it    is  proposed   to  &  N.  W.  R.  Co.,  51  Barb.  (N.  Y.)  378. 

issue     are    of     less    value     than    the  46  Williams  v.  Western  U.  Tel.  Co., 

amount    to   which    bhey   are   entitled.  93  N.  Y.  162.    And  see  Howell  v.  Chi- 

Hoole   V.    Great   Western   By.    Co.,   3  eago  &  N.  W.  E.  Co.,  51  Barb.  (N.  Y.) 

Oh.  App.  262.  378;    Northern  Bank   &   Trust   Oo.  v. 

42  Stamford  Trust  Co.  v.  Yale  &  Day,  83  Wa»h.  2I96,  145  Pac.  182; 
Town  Mfg.  Co.,  83  Oonn.  43,  75  Atl.  Lantz  v.  Moeller,  76  Wash.  429,  50 
90.  L.  E.  A.  (N.  S.)  68,  136  Pac.  687.  , 

43  Williams  v.  Western  TJ.  Tel.  Oo.,  See  generally  §  3658  et  seq.,  supra. 
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doubled  in  value,  and  is  now  worth  $20,000  over  and  above  all  liabil- 
ities."« 

"Whether  a  distribution  of  stock  pro  rata  among  the  stockholders 
of  a  corporation  is  a  dividend  representing  profits,  or  an  adjustment 
of  capital  account,  depends  upon  the  circumstances  of  each  case.  If 
such  distribution  represents  surplus  earnings,  it  may  fairly  be  treated 
as  a  dividend,  and  as  the  income  from  the  original  stock. ' '  ** 

§3684.  —Effect  of  stock  dividends.  A  stock  dividend  converts 
surplus  assets  into  capital.*' 

Such  a  dividend  takes  nothing  from  the  property  of  the  corpora- 
tion, and  in  no  way  depletes  its  assets.^"    The  corporation  still  has 


l?  Fitzpatriek  v.  Dispatch  Pub.  Co., 
83  Ala.  604,  2  So.  727.  And  see  Par- 
sons V.  Josepji,  92  Ala.  403,  8  So. 
788. 

4» People  V.  .Glynn,  130  N.  T.  App. 
Div.  332,  114  N.  Y.  Supp.  460,  afC'd 
198  N.  Y.  605,  92  N.  E.  1097. 

49 ' '  Usually  the  payment  of  a  stock 
dividend  is  made  by  the  transfer  of 
surplus  assets  to  capital."  Union  & 
N.  H.  Trust  Oo.  v.  Taintoi,  85  Conn. 
452,  83  Atl.  697. 

The  profits  represenited  by  the  divi- 
dend are  permanently  capitalized. 
Bryan  ,v.  Aiken,  —  Del.  Ch.  — ,  82  Atl. 
817. 

' '  Such  a  dividend  operates  to  trans- 
fer distributable  assets  to  the  indi- 
vidual ownership  of  the  stockholders, 
thus  changing  accumulated  surplus 
into  permanent  capital,  and  thereby 
creating  an  additional  liability  of  the 
corporation."  In  re  Heaton's  Estate, 
89  Vt  550,  L.  E.  A.  1916  D  201,  96 
Atl.  21. 

"The  declaration  of  a  sto«k  divi- 
dend involves  the  creation  and  issue 
of  new  shares  of  stock.  The  basis  of 
the  issuej  in  so  far  as  payment  into 
the  corporation  is  not  required  of  the 
recipient,  is  surplus  assets  which  thus 
become  converted  into  strict  capital 
with  all  which  that  implies.  From 
the  process  there  results'  an  increase 
of  both  the  number  of  outstanding 
shares  and  the  amount  of  the  corpo- 


rate assets  which  have  had  that  pe- 
culiar dedication  to  the  corporate  uses 
which  entitles  them  to  the  name  of 
capital,  strictly  speaking."  Green  v. 
Bissell,  79  Conn.  547,  8  L.  E.  A.  (N. 
S.)  1011,  118  Am.  St.  Eep.  156,  9  Ann. 
Cas.  287,  65  Atl.  1056. 

80  Humphrey  v.  Lang,  169  N.  C.  601, 
L.  E.  A.  1916  B  626,  66  S.  B.  526; 
Kaufman  v.  Charlobtesville  Woolen 
Mills  Co.,  93 -Va.  673,  25  S.  E.  1003. 

The  property  of  the  corporation  re- 
mains unchanged.  Boston  Safe  De- 
posit &  Trust  Co.  V.  Adams,  219  Mass. 
175,  106  N.  E.  590;  Gardiner  v.  Gar- 
diner, 212  Mass.  508,  90  N.  E.  171; 
Gray  v.  Hemenway,  212  Mass.  239,  98 
N.  E.  7S9;  Leland  v.  Hayden,  102 
Mass.  542,  561. 

"A  stock  dividend  neither  takes 
from  nor  adds  to  the  corporate 
weallh. "  Ijanca,siter  Trust  Co.  v.  Ma- 
son, 152  N.  C.  660,  136  Am.  St.  Eep. 
851,  68  S.  E.  235,  modifying  151  N. 
C.  264,  65  S.  E.  1015. 

Such  a  dividend  does  not  distribute 
property  and  "nothing  passes  out  of 
the  dominion  of  the  company  to  the 
stockholder."  Bryan  v.  Aiken,  — 
Del.  Ch.  — ,  82  Atl.  817. 

The  holder  of  such  stock  has  with- 
drawn nothing  from  the  corporation 
nor  in  any  way  depleted  its  assets. 
Whitlock  V.  Alexander,  160  N.  C.  465, 
76  S.  E.  53S. 
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just  as  much  property  as.  it  had  before  and  is  just  as  solvent  and 
just  as  capable  of  meeting  all  demands  upon  it.^^  Nor  does  such  a 
dividend  add  anything  to  the  capital  of  the  shareholder.**  ' '  It  changes 
the  form  of  his  investment  by  increasing  his  number  of  shares,  thereby 
diminishiag  the  value  of  each  share,  leaving  the  aggregate  value 
of  all  his  stock  suibstantially  the  same. ' '  **  While  he  acquires  the 
ownersihip  of  more  shares,  each  represents  a  smaller  fractional  inter- 
est than  before  in  the  total  amount  of  the  corporate  property,  and 
his  proportionate  interest  and  ownership  in  the  assets  of  the  corpora- 
tion remain  precisely  the  same.**  As  has  been  said  by  the  Supreme 
Court  of  the  United  States:,  "A  stock  dividend  really  takes  nothing 
from  the  property  of  the  corporation,  and  adds  nothing  to  the  interests 
of  the  shareholders.  Its  property  is  not  diminished,  and  their. interests 
are  not  increased.  After  such  a  dividend,  as  before,  the  corporation 
has  the  title  in  all  the  corporate  property;  the  aggregate  interests 
therein  of  all  the  shareholders  are  represented  by  the  whole  number 
of  shares;  and  the  proportional  interest  of  each  shareholder  remains 
the  same.  The  only  change  is  in  the  evidence  which  represents  that 
interest,  the  new  shares  and  the  original  shares  together  representing 
the  same  proportional  interest  that  the  original  shares  represented 
ibef ore  the  issue  of  new  ones. "  ** 


51  Williams  v.  Western  IT.  Tel.  Co., 
93  N".  Y.  162,  rev'g  48  N.  Y.  Super. 
Ot.  349. 

62  "Stock  dividends  add  nothing  to 
the  capital  of  the  corporation  nor  to 
the  capital  of  the  shareholder."  De 
Koven  y.  Alsop,  205  111.  309,  63  L.  E. 
A.  587,  68  N.  E.  930,  aff'g  107  111.  App. 
190. 

bS  Terry  v.  Eagle  Lock  Oo.,  47  Conn. 
141. 

64  United  States.  Staats  v.  Bio- 
graph  Co.,  236  Fed;  454,  L.  E.  A. 
1917  B  728. 

Connecticut.  Oreen  v.  Biasell,  79 
Conn.  547,  8  L.  E.  A.  (N.  S.)  1011,  118 
Am.  St.  Eep.  156,  9  Ann.  Cas.  287,  65 
Atl.   1056. 

Delaware.  Bryan  v.  Aiken,  —  Del. 
Oh.  — ,  82  Ml.  817. 

Massachusetts.  Boston  Safe  De- 
posit &  Truat  Co.  v.  Adams,  219  Mass. 
175,  106  N.  E.  590;  Gardiner  v.  Gar- 
diner, 212  Mass.  508,  99  N.  E.  171; 
Gray  V.  Hem'enway,  212  Mass.  239,  98 


N.  E.  789';  Leland  v.  Hayden,  10'2 
Mass.  542,  551. 

North  Carolina.  Humphrey  v.  Lang, 
169  N.  C.  601,  L.  E.  A.  1916  B  626, 
86  S.  E.  526;  Lancaster  Trust  Co.  v. 
Mason,  152  N.  C.  660,  13 'i  Am.  St.  Eep. 
851,  68  S.  E.  235,  modifying  151  N. 
C.  264,  65  S.  E.  1015. 

Virginia.  Kaufman  v.  Charlottes- 
ville Woolen  Mills  Co.,  93  Va.  673,  25 
8.  E.  1003. 

"After  such  a  dividend  the  aggr-^- 
gate  of  the  stockholders  own  no  more 
interest  in  the  corporation  than  be- 
fore. The  whole  numlber  of  shares  be- 
fore the  stock  dividend  represented 
the  whole  property,  and  after  the  divi- 
dend they  represent  that  and  no  more. 
A  stock  dividend  does  not  distribute 
property,  but  simply  dilutes  the 
shares  as  they  existed  before."  Wil- 
liams V.  Western  U.  Tel.  Co.,  93  N. 
Y.  162,  rev'g  48  N.  Y.  Super.  Ct._349. 

66  Gibbons  v.  Mahon,  136  TJ.  S.'549, 
34  L.  Ed.  535,  aff'g  4  Mackey  (D.  C.) 
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§3685. —  Recovery  of  dividend  in  money.  If  a  corporation  has 
declared  a  stock  dividend,  a  stockholder  cannot  make  it  the  basis  of 
an  action  against  the  corporation  to  recover  his.  dividend  in  money, 
for  in  bringing  the  action  he  ratifies  the  dividend,  and  can  only  recover 
it  as  declared.^®  To  permit  him  to  recover  in  money  under  such 
circumstances  would  be,  in  effect,  making  the  dividend  a  cash  dividend, 
which  the  company  never  intended.  "It  would  withdraw  from  the 
working  funds  of  the  company  that  amount,  which  would  not  have 
been  the  result  had  the  stock  dividend  been  carried  into  effect. ' '  And 
it  would  result  in  the  court  making  a  dividend  instead  of  enforcing 
the  one  made  by  the  corporation.*'' 

§  3686.  Dividends  for  particular  purposes.  It  has  been  held  that 
a  resolution  of  the  board  of  directors  of  a  bank'  '.'that  the  bank  shall 
pay  the  taxes  on  the  bank  stock,"  shows  an  intention  to  declare  a 
dividend  equal  to  the  taxes  which  may  be  levied  on  each  share ;  and 
that,  where  it  does  not  specify  to  whom  payment  shall  be  made,  it 
may  be  construed  as  creating  a  fund  to  the  credit  of  each  stockholder 
out  of  which  the  taxes  which  might  be  levied  on  his  shares  could  be 
paid  to  himself  or  to  the  treasurer,  and  as  being  equivalent  to  a 
cash  dividend  which  may  be  used  by  the  stockholder  in  payment  of 
taxes  or  for  any  other  purpose  as  he  may  choose ;  and  hence  that  stock- 
holders who  make  a  sufficient  showing  of  indebtedness  to  offset  the 
value  of  their  stock  so  that  the  same  is  not  subject  to  the  levy  may 
recover  in  cash  an  amount  equal-  to  what  they  wohld  otherwise  have 
been  required  to  pay.** 

§  3687.  Remedies  of  stockholders  to  recover  dividends — Action  a,t 
law  against  corporation.  When  the  directors  of  a  corporation  law- 
fully declare  a  dividend,  the  effect,  as  we  have  seen,  is  to  create  the 
relation  of  debtor  and  creditor  between  the .  corporation  and  each 
stockholder  for  his  proportion  of  the  dividend,**  and  if  the  corpora- 
tion refuses  to  pay  any  stockholder  his  share,  and  the  dividend  is 

130,  54  Am.  Eep.  362,  quoted  with  ap-  the  stockholder  has  also  ratified  the 
proval  in  Bryan  v.  Aiken,  —  Del.  Oh.  dividend  by  recovering  his  share  of 
— ,  82  Atl.  817;  De  Koven  v.  Alsop,  the  new  stock.  Harris  v.  San  Fran- 
SOS  111.  309,  63  L.  E.  A.  587,  68  N.  E.  Cisco  Sugar  Refining  Co.,  41  Oal.  393. 
930,  aff'g  107  111.  App.  190.  67  Terry  v.  Eagle  I/oek  Co.,  47  Oonn, 

56  Terry  v.  Eagle  Lock  Oo.,  47  Conn.  141. 

141;  State  v.  Baltimore  &  0.  R.  Co.,  6  68  Redhead  v.  Iowa  Niat.  Bank,  127 

Gill    (Md;)    363.      And  gee  Harris  v.  Iowa  5i72,  103  N.  W.  796. 

San  Francisco  Sugar  Refining  Co.,  41  69  See  §3663,  supra. 
Cal,  393.    Especially  is  this  true  where 
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payable  in  cash,  he  may  recover  the  same  in  an>  action  at  law,*"  as, 
for  example,  in  an  action  of  assumpsit  on  the  common  count  for  money 
had  and  received,  or  in  an  action  of  special  assumpsit,®^  or  an  action 
of  debt.®*  "After  a  dividend  is  declared,  all  community  of  interest 
in  relation  to  such  dividend,  as  between  the  stockholders  themselves 
and  between  the  stockholders  and  the  corporation,  is  at  an  end.  The 
right  of  a  party  to  whom  the  dividend  is  payable  is  recognized  as  a 
separate  and  independent  right,  which  may  be  enforced  as  against 
the  corporation.-  *  *  *  The  dividend,  from  the  time  that  it  is 
declared,  becomes  a  debt  due  from  the  corporation  to  the  individual 


60  CaJiforola.  Cates  v.  Oonsolidated 
Bealty  Oo.,  25  Cal.  App.  531,  144  Pae. 
301. 

Blinois.  Cratty  v.  "Peoria  Law  Li- 
brary Ass'n,  219  111.  516,  76  N.  E.  707, 
rev'g  on  oilier  grounds  120  111.  App. 
596. 

Iowa.  Bedhead  v.  Iowa  Nat.  Bank, 
127  Iowa  572,  103  N.  W.  796. 

Massachusetts.  Lee  v.  Fisk,  222 
Mass.  418,  109  N.  E.  833. 

New  Jersey.  King  v.  Paterson  &  H. 
Eiver  E.  Co.,  29  N.  J.  L.  504,  aff'g 
29  N.  J.  L.  82;  Eaynolds  v.  Diamond 
Mills  Paper  Co.,  68  N.  J.  Eq.  299,  60 
Atl.  941;  Stevens  v.  United  States 
Steel  dorporaition,  68  N.  J.  Eq.  373,  59 
Atl.  905. 

New  York.  Searles  v.  Gebbie,  115 
App.  Div.  778,  101  K.  Y.  Supp.  199, 
aff'd  190  N.  Y.  533,  83  N.  E.  1131. 

If  a  dividend  has  been  declared,  but 
not  paid  to  a  stockholder,  his  remedy 
is  by  an  action  against  the  corpora- 
tion to  compel  it  to  set  off  and  pay  to 
him  his  share.  Godley  v.  Crandall  & 
Godley  Co.,  212  N.  Y.  121,  L.  B.  A. 
1915  D  632,  105  N.  E.  818,  modifying 
on  other  grounds  153  N.  Y.  App.  Div. 
697,  139  N.  Y.  Supp.  236. 

That  a  stockholder  has  no  right  to 
maintain  an  action  at  law  for  a  share 
of  the  corporate  profits  until  a  divi- 
dend has  been  declared,  see  §  3652, 
supra. 

fil  ArkaJDsas.  Southwestern,  A.  &  I. 
T.  By.  Co.  V.  Martin,  57  Ark.  355,  21 
S.  W.  465. 
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Georgia.  Albany  Fertilizer  &  Farm 
Improvement  Co.  v.  Arnold,  103  Ga. 
145,  29  S.  E.  695. 

Illinois.  Hall  v.  Eose  Hill  &  E. 
Boad  Co.,  70  HI.  673. 

Massachusetts.  Ellis  v.  Essex  Mer- 
rimack Bridge,  2  Pick.  243. 

Missouri.  Hill  v.  Atoka  Coal  & 
Mining  Co.,  21  S.  "W.  508. 

New  jersey.  Jackson's  Adm'rs  v< 
Newark  Plank  Eoad  Co.,  31  N.  J.  L. 
277. 

New  York.  In  re  Le  Blanc,  14  Hun 
8,  aff'd  75  N.  Y.  59i8;  Kane  v.  Blood- 
good,  7  Johns.  Ch.  90,  11  Am.  Dec. 
417. 

Fenusylvaula.  West  Chester  &  P. 
E.  E.  V.  Jackson,  77  Pa.  St.  321. 

Vermont.  Chaffee  v.  Butland  B. 
Co.,  55  Vt.  110. 

England.  In  re  Severn  &  W.  &  S. 
Bridge  By.  Co.,  74  L.  T.  (N.  S.)   219. 

"When  such  a  dividend  has  been 
declared  nothing  remains  to  be  done 
except  to  pay  over  the  money  on  de- 
mand, and  when  such  is  the  case  in- 
debitatus assumpsit  is  a  proper  form  . 
of  action";  or  a  recovery  may  be  had 
on  the  common  count  for  money  had 
and  received  on  the  theory  that  the 
corporation  has  obtained  money  be- 
longing to  the  stockholder  which,  in 
equity  and  good  conscience,  it  has  no 
right  to  retain.  Pease  v.  Chicago 
Crayon  Co.,  170  111.  App.  234. 

62  Gulf  Coal  &  Coke  Co.  v.  Mus- 
grove,  195  Ala.  219,  70  ©o.  179. 
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stockholder,  for  the  recovery  of  which,  after  demand  of  payment,  an 
action  at  law  may  be  maintained. "  ** 

Such  an  action  may  be  maintained,  not  only  iby  stockholders  who 
have  been  recognized  by  the  corporation  as  entitled  to  share  in  the 
dividend,  but  also  by  those  who  have  been  wrongfully  denied  the  right 
to  share  therein,  for  the  law  imposes  upon  a  corporation  the 
duty  to  distribute  all  dividends  which  may  be  declared  from  time  to 
time  ratably  on  all  of  its  capital  stock,  and  from  this  duty  the  law 
implies  a  promise  on  the  part  of  the  corporation  to  each  stockholder.** 

In  order  that  an  action  of  assumpsit  may  be  maintained,  there  must 
have  'been  a  demand  upon  the  corporation  for  payment  of  the  divi- 
dend,®^ unless  the  corporation  has  rendered  a  demand  unnecessary 
by  refusing  to  recognize  the  plaintiff  as  a  shareholder,®*  or  by  refus- 
ing to  pay  the  dividend  to  him.*' 

To  sustain  an  action  on  the  common  counts  for  money  had  and 
received,  it  is  necessary  that  a  dividend  shall  have  been  declared  pay- 
able out  of  money  in  the  hands  of  the  company.*' 


63  King  Y.  Paterson  &  H.  River  B. 
Co.,  29  N.  J.  L.  82,  aff'd  29  N.  J.  L- 
504.    See  also  §  3663,  supra. 

64  Jackson's  Adm'rs  v.  Newark 
Plank  Road  Co.,  31  N.  J.  L.  277.  See 
also  Southwestern,  A.  &  I.  T.  Ey.  Co.. 
V.  Martin,  57  Ark.  855,  21  S.  W.  465; 
Hill  V.  Atoka  Coal  &  Mining  Co, 
(Mo.),  21  S.  W.  508. 

65  Bank  of  Louisville  v.  Gray,  84 
Ky.  565,  2  S.  W.  168;  Hagar  v.  Union 
Nat.  Bank,  63  Me.  '509;  State  v.  Bal- 
timore &  O.  E.  Co.,  6  Gill  (Md.)  363; 
Scott  V.  Central  Eailroad  &  Banking 
Co.  of  Georgia,  52  Barb.  (N.  Y.)  45. 

Where  a  bank  sued  a  stockholder  on 
a  note,  and  attached  his  shares  of 
stock  pending  the  action,  and  demand 
was  made  for  payment  of  a  dividend 
declared  upon  the  attached  shares, 
and  refused,  it  was  held  that  the 
stockholder,  after  settling  the  suit, 
could  not  maintain  an  action  for  the 
dividend  without  renewing  his  de-^ 
mand.  Ealston  v.  Bank  of  California, 
112  Cal.  215;  Hagar  v.  Union  Nat. 
Bank,  63  Me.  509.  See  also  Bills  v. 
Silver  King  Min.  Co.,  106  Cal.  9,  39 
Pac.  43;  Bedhead  v.  Iowa  Nat.  Bank, 
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127  Iowa  572,  103  N.  W.  796;  Win- 
chester &  L.  Turnpike  'Co.  v.  Wick- 
liffe's  Adm'r,  100  Ky.  531,  66  Am. 
St.  Eep.  356,  38  S.  W.  866. 

In  Breslin  v.  Pries-Breslin  Co.,  70 
N.  J.  L.  274,  68  Atl.  313,  it  was  held 
that  the  evidence  was  sufScient  to 
show  a  sufficient  demand  and  a  refusal 
before  suit  brought. 

66  Eobinson  v.  National  Bank,  &5  N. 
Y.  637. 

67  Bedhead  v.  Iowa  Nat.  Bank,'  127 
Iowa  572,  103  N.  W.  796. 

68  A  dividend  was  declared,  and  was 
directed  to  be  paid  to  the  smaller 
Stockholders  in  cash,  and  to  the  oth- 
ers partly  in  stock  and  partly  in 
money,  the  company  not  being  in 
funds  to  the  full  amount  of  the  divi- 
dend. One  of  the  latter  class  of  stock- 
iolders  refused  to  take  payment  to 
any  extent  i'n  stock,  and  sued  for 
money  had  and  received.  It  was  held 
that  the  action  could  not  be  main- 
tained. State  V.  Baltimore  &  O.  E. 
Co.,  6  Gill  (Md.)  3'63.  Aa  to  this  case, 
see  Jackson's  Adm'rs  v.  Newark 
Plank  Eoad  Co.,  31  N.  J.  L.  877. 


§  3687]  Peivate  Cobposations  [Gh..  56 . 

Payment  of  dividends  by  a  corporation  to  a  person  who  is  not  en- 
titled to  them  does  not  release  the"  corporation  from  liability.  It 
remains  liable  to  the  person  entitled  to  receive  them.** 

An  action  at  lavj^  by  a  stockholder  against  a  corporation  for  the 
recovery  of  a  proportion  of  a  dividend  should  not  be  united  with  an 
action  in  equity  against  directors  personally  for  an  alleged  conspiracy 
to  illegally  increase  the  capital  stock.  The  former  action  is  of  course 
properly  brought  by  the  stockholder  while  the  latter  should  be 
brought  by  and  in  the  name  of  the  corporation.'"* 

§  3688,  —  Remedy  in  equity.  It  has  been  said  that  a  stockholder 
may  maintain  a  suit  in  equity  to  compel  payment  of  a  dividend  which 
has  been  declared  and  set  apart,'^  but,  so  long  as  there  is  an  adequate 
remedy  at  law  by  an  action  of  assumpsit,  the  right  to  sue  in  equity  is 
very  doubtful. 

Of  .course  a  stockholder  is  entitled  to  such  relief  in  equity  if  there 
are  other  grounds  for  equitaible  jurisdiction.'''  So,  if  the  directors 
declare  a  dividend  payable  at  such  time  as  they  direct,  the  dividend 
must  be  paid  within  a  reasonable  time;  and  if  they  refuse  to  pay 
the  same,  or  to  fix  any  time  for  payment,  stockholders  may  sue  in 
equity  to  compel  payment.'"*  And  directors  may  be  sued  in  equity 
as  trustees  ex  maleficio  where  they  refuse  to  pay  dividends  out  of 
a  fund  set  apart  for  that  purpose  and  within  their  dominion.''^ 

The  right  to  sue  in  equity  to  compel  the  declaration  of  a  dividend 
has  been  considered  in  a  previous  section.''* 

§  3689.  —  Maadamus.  Mandamus  is  not  a  proper  remedy  to  com- 
pel the  directors  of  a  corporation  to  pay  a  dividend  even  after  it  has 
been  declared,''''  although  there  is  dictum  to  the  effect  that  it  would 
lie  to  compel  the  delivery  of  the  cheeks  or  money  to  stockholders, 

69  St.  Eomes  v.  Levee  Steam  Cotton  Brick  Co.  v.  Kaehler,»S3  111.  App.  448. 

Press,  20  La.  Ann.  381.  73 See  Fosa  v.  People's  Gas  Light  & 

As  to  the  liability  of  a  corporation  Coke  Co.,  241  111.  238,  89  N.  E.  351, 

to  a  pledgee  of  its  stock  where  it  pays  aff 'g  145  111.  App.  215. 

dividends  to  the  pledgor  aiter  notice  74  Beers   v.  Bridgeport  Spring   Co.,' 

of  the  pledge,  see  §  3704,  infra.  42  Conn.  17. 

TOSearles  V.  Gebbie,  115  N.  Y.  App.  75  See  §  3691,  infra. 

Div.  778,  101  N.  Y.  6upp.  199,  aff'd  76 See  §3656,  supra.. 

190  N.  Y.  533,  83  N.  E.  1131.  77  People   v.   Central  Oar  &  Manu- 

71  Le  Eoy  v.'  Globe  Ins.  Co.,  2  Edw.  facturing  Co.,  41  Mich.  166,  49  N.  "W. 

Oh.  (N.  Y.)  657.     See  also  Keppel  v.  925. , 

Petersburg-  E.  .Co.,   Chaae    167,   Fed.  This  is  especially  true  where  there 

Cas.   No.    7j722;    Beers   v.   Bridgeport  is  a^jy  question  as  to  the  right  of  the 

Spring' Co-Jf  42  Conn.  17;  Cook  County  fleirsan  claiming  them.     Id. 
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where  a  dividend  has. not  only  been  declared,  but  the  money  has  been 
set  apart  in  a  bank  for  the  payment,  and  checks  drawn  for  delivery 
to  the  stockholders.'* 

§3690.  — Action  against  other  stockholders.  A  person  claiming 
to  be  a  shareholder  in  a  corporation,  and  entitled  to  a  dividend,  but 
who  has  not  been  recognized  as  such  by  the  corporation  in  payment 
of  the  dividend,  cannot  maintain  an  action  for  money  had  and  received 
against  recognized  shareholders  for  his  share.  He  must  enforce  his 
rights  by  an  action  against  the  corporation  itself.'® 

§3691.  — Action  against  officers  of  corporation.  Ordinarily  a 
stockholder  cannot  maintain  an  action  against  the  treasurer  or  other 
officer  of  the  corporation  for  refusing  to  pay  him  a  dividend,  although 
there  were  funds  of  the  corporation  in  his  hands  sufficient  for  the  pay- 
ment of  the  dividend  at  the  time  of  such  refusal.'"  Nor  are  directors 
personally  liable  for  the  amount  of  a  declared  dividend  unless  they 
have  converted  the  fund  set  apart  for  its  payment  to  their  own  use, 
or  have  by  some  act  changed  their  relation  to  it.'^  But  it  has  been 
held  that  the  treasurer  of  a  corporation,  who  holds  money  to  pay  a 
dividend  which  has  been  declared,  and  who  refuses  to  pay  the  divi- 
dend on  certain  s'hares  on  the  ground  that  he  is  himself  the  owner 
of  .the  shares,  is  liable  personally  in  an  action  of  assumpsit  for  money 
had  and  received,  brought  in  the  name  of  the  real  owner  of  such 
shares,  to  recover  the  amount  of  the  dividend.'®  And  it  has  also  been 
held  that  where  the  amount  of  the  dividend  has  been  segregated  or 
placed  in  a  distinct  fund  controlled  by  the  directors,  who  are  im- 
properly refusing  to  distribute  the  same,  a  suit  in  equity  may  be 
maintained  against  them  as  trustees  of  the  fund  ex  maleficio." 

§3692.  — Set-off  of  dividend  against  debt  due  to  corporation. 

When  a  stockholder  is  sued  by  the  corporation  upon  a  debt  due  from 
him  to  the  corporation,  he  has  a  right  to  set  off  against  the  claim  of 
the  corporation  any  dividends  which  have  been  declared  and  are  due 
to  him.'*    And  corporate  by-laws  sometimes  expressly  provide  that 

78  Le  Boy  v.  Globe  Ins.  Co.,  2  Edw.  81  Searles  v.  Oebbie,  115  N".  T.  App. 
Ch.  (N.  T.)  657.  See  also  King  v.  Div.  778,  101  N.  Y.  Supp.  199,  afiE'd 
Paterson  &  H.  River  E.  Oo.,  29  N.  J.      190'  N.  Y.  533,  83  N.  E.  1131. 

L.  504.  82  Williams  v.  Fullerton,  20  Vt.  346. 

79  Peckham  v.  Van  Wagene^n,  83  N.  83  Searles  V.  Gebbie,  115  N.  Y.  App. 
Y.  40,  38  Am.  Rep.  392,  aff'g  13  Jones  Div.  778,  101  N.  Y.  Supp.  199,  aff'd 
&  S.  (N.  Y.)  328.  190  N.  Y.  533,  83  K.  E.  1131. 

8(>rTench  V.  Fuller,  23  Pick.  (Mass.)  84  Crawford  v.  Roney,  130  Ga.  515, 

108.  See  also  Smith  y'.  Po^r,  40  Me.  fil  S.  E.  117;  Whittington  v.  Farmers' 
416.  ,      _  Bank,  5  Harr.  &  J.  (Md.)  48©;  North- 
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dividends  on  stock  not  paid  for  in  full  shall  be  credited  on  the  sub- 
scription.** It  is  otherwise,  of  course,  if  no  dividend  has  yet  been 
declared,  although  there  may  be  surplus  profits.*^  And  on  the  theory 
that  declared  dividends  unpaid  are  assets  of  the  corporation  and 
liable  for  its  debts,  it  has  been  held  that  a  stockholder  who  is 
garnisheed  by  a  creditor  of  the  corporation  for  the  amount  of  his 
unpaid  stock  subscription  is  not  entitled  to  offset  the  amount  of  such 
a  dividend.*'. 

§3693.  — Statute  of  limitationa.  Since  the  relation  between  a 
corporation  and  a  stockholder  with  respect  to  his  share  of  a  divi- 
dend which  has  been  declared  by  the  corporation  is  that  of  debtor 
and  creditor  merely,  and  not  that  of  trustee  and  cestui  que  trust,  the 
statute  of  limitations  runs  against  an  action  by  a  stockholder  to  recover 
his  share  in  a  dividend  which  has  been  declared,**  even  though  he  may 


western  Marble  &  Tile  Co.  v.  Carlson, 
116  Minn.  438,  133  N".  W.  1014. 

But  stockholders  who  are  indebted 
to  the  oprporation  on  their  original 
subscriptions  and  for  stock  purchased 
from  it  cannot  reduce  such  liability 
as  against  creditors  or  a  trustee  in 
bankruptcy  by  declaring  dividends  on 
the  basis  of  assets  which  are  not  prof- 
its and  when  the  company  is  insol- 
vent. Crawford  v,  Eoney,  130  Ga. 
515,  61  S.  E.  117. 

86  Gellermann  v.  Atlas  Foundry(  & 
Machine  Co.,  45  Wash.  114,  87  Pae. 
1059. 

86  A  debtor  to  a  corporation  cannot 
set  off,  on  a  judgment  thereon  against 
him,  the  dividend  that  will  be  coming 
to  him  as  a  stockholder  when  its  af- 
fairs are  wound  up,  even  in  equity, 
unless  there  is  an  express  agreement 
to  set  off  the  debts  against  each  other 
pro  tanto.  Euckersville  Bank  v. 
Hemphill,  7  Ga.  396. 

That  there  is  no  indebtedness  on  the 
part  of  a  corporation  to  the  stockhold- 
er which  will  sustain  an  action  at  law 
until  a  dividend  has  been  declared, 
see  §  3652,  supra. 

STOurry  v.  Woodwaiid,  44  Ala.  305. 

88  California.  Bills  v.  Silver  King 
Min.  Co.,  106  Oal.  9,  39  Pac.  43. 


Colorado.  See  Mountain  Water 
Works  Const.  Co.  v.  Holme,  49  Colo. 
412,  440,  113  Pac.  501. 

Iowa.  Bedhead  v.  Iowa  Nat.  Bajik, 
127  Iowa  572,  103  N.  W.  796. 

Kentucky.  Winchester  &  L.  Turn- 
pike Co.  V.  Wickliffe's  Adm'r,  100  Ky. 
531,  66  Am.  St.  Eep.  356,  38  S.  W. 
866. 

New  Hampshire.  Hunt  v.  O'Shea, 
69  N.  H.  600,  45  Atl.  480. 

New  York.  Kane  v.  Blaodgood,  7 
Johns.  Ch.  90,  11  Am.  Dec.  417. 

Oregon.  Baillie,  v.  Columbia  Gold 
Min.  Co.,  166  Pae.  965. 

England.  In  re  Severn  &  W.  &  S. 
Bridge  By.  Co.,  74  L.  T.  (N.  S.)  219. 

See  also  cases  cited  in  the  notes 
following. 

The  statute  applies  in  cases  where 
the  dividends  have  been  appropriated 
by  the  corporation.  Com.  v.  Spring- 
field, M.  &  H.  Turnpike  Co.,  10  Bush 
(Ky.)   254,  257. 

"The  relationship  of  the  stock- 
holder and  the  corporation  as  to  divi- 
dends declared  is  not  that  of  trustee 
and  cestui  que  trust.  At  the  most 
there  is  but  an  implied  trust  in  the 
corporation  ^s  to  such  dividends.  As 
to  implied  ;trust3,  the  doctrine  of . 
laches  and  the  statute  of  limitations 
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have  been  credited  with  his  share  on  the  books  of  the  corporation.*' 
But  a  state  statute  of.  limitations  cannot  operate  to  bar  an  action  by 
the  United  States  to  recover  dividends  on  stock  owned  by  it.'" 

Generally  the  action  is  governed,  in  the  absence  of  other  express 
statutory  provision,  by  the  statute  governing  actions  on  implied  con- 
tract.'^ But  where  the  declaration  is  a  part  of  the  records  of  the 
corporation,  the  -statute  governing  actions  upon  obligations  in  writing 
for  the  payment  of  money  is  sometimes  held  to  apply.'^  A  claim  for 
the  amount  of  a  dividend  is  not  a  claim  on  an  open  account  within 
the  meaning  of  l^ie  statute,  where  the  amount  is  fixed  in  the  resolu- 
tion, and  the  stockholder  admittedly  owns  a  definite  number  of 
shares,  and  this  is  true  although  the  corporation  claims  a  set-off  to 
the  satisfaction  of  which  the  dividend  due  the  stockholder  might  have 
been  applied.'' 

As  in  other  cases,  the  statute  begins  to  run  when  the  cause  of  action 
accrues,'*  or,  in  other  words,  from  the  time  when  the  dividend  be- 
comes payable.'*  Some  courts  hold  that  if  the  dividend  is  not  pay- 
able on  any  specified  day,  and  is  therefore  payable  on  demand,  the 
statute  does  not  begin  to  run  until  demand  and  refusal,®®  or  until 


are,  iji  this  forum,  invokable  as  a  de- 
fense." Toss  V.  People's  Gaslight  & 
Coke  Co.,  145  111.  App.  215,  afE'd  241 
111.  238,  89  N.  E.  351. 

89  In  re  Severn  &  W.  &  S.  Bridge 
By.  Co.,  74  .L.  T.  (N.  S.)  219. 

90  In  bringing  such  an  action  it  sued 
as  a  creditor  and  not  as  a  stock- 
holder. Chesapeake  &  D.  Oajial  Co. 
V.  United  States,  223  Fed.  926,  L.  R. 
A.  1916  B  734,  rev  'g  on  other  grounds 
206  Fed.  964. 

91  Com.  V.  Springfield,  M.  &  H. 
Turnpike  Co.,  10  Bu»h  (Ky.)  254, 
257;  In  re  Severn  &  "W.  &  S.  Brjdge 
Ry.  Co.,  74  L.  T.  (N.  S.)  219.  Seg  also 
Bills  V.  Silver  King  Min.  Co.,  106  Cal. 
9,  39  Pae.  43;  Mountain  Water  "Works 
Const.  Co.  v.  Holme,  49  Colo.  412,  113 
Pac.  501. 

92  Where  the  declaration  of  a  divi- 
dend is  a  part  of  the  records  of  the 
cijrporation,  and  is  signed  by  the 
proper  officer,  an  action  to  recover  a 
dividend  is  governed  by  the  limita- 
tion of  actions  upon  an  obligation  in 
writing' for  the  payment    of  money. 


Winchester  &  L.  Turnpike  Co.  v. 
Wickliffe  's  Adm  'r,  100  Ky.  531,  66  Anu 
fct.  Rep.  356,  38  S.  W.  866. 

In  Ball  V.  Peper  Cotton  Press  Co., 
141  Mo.  App.  26,  121  S.  W.  798,  it  was 
held  that  a  resolution  declaring  a  div- 
idend, as  shown  by  the  records  of  the 
meeting  of  the  directors  at  which  it 
was  declared,  accompanied  by  a  credit 
of  the  amount  due  to  the  stockholders 
on  the  books  of  the  company,  was  a 
writing  for  the  payment  of  money, 
and  was  governed  by  the  statute  rela- 
tive to  such  writings. 

See  also  Bills  v.  Silver  King  Min. 
Co.,  106  Cal.  9,  39  Pac.  43. 

93  Gulf  Coal  &  Coke  Co.  v.  Mus- 
grorve,  195  Ala.  219,  70  So.  179. 

94  Winchester  &  L.  Turnpike  Co.  v. 
Wickliffe 's  Adm'r,  100  Ky.  531,  66 
Am.  St.  Rep.  356,  3S  S.  W.  866. 

95  See  Mountain  Water  Works 
Const.  Co.  V.  Holme,  49  Colo.  412,  113 
Pac.   501. 

96  Armant  v.  New  Orleans  &  C.  B. 
Co.,  41  La.  Ann.  1020,  7  So.  35;  State 
V.  Baltimore  &  O.  B.  Co.,  6  Gill  (Md.) 
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the  stockholder  has  notice  that  his  right  to  dividends  is  denied.^''  In 
support  of  this  rule  it  is  said  that  the  stockholder  ' '  is  under  no  obliga- 
tion to  .draw  or  demand  his  dividends  within  any  prescribed  period," 
but  "may  leave  them  with  the  corporation,  if  he  chooses,  and  be  under 
no  default."®*  "Though  considered  as  a  debt,  as  a  shareholder's 
dividends  are  payable  by  the  corporation  only  on  demand,  its  holding 
of  them  until  the  demand  is  in  the  nature  of  a  trust  relation;  and 
*  *  *  the  same  rule  which  requires  notice  to  a  cestui  que  trust  of 
the  trustee's  repudiation  of  the  trust,  to  set  limitation  in  motion 
against  him,  should  govern  in  the  case  of  a  conver^on  by  a  corpora- 
tion of  dividends  belonging  to  one  of  its  stockholders. ' '  ®*  The  liability 
of  the  corporation  to  the  stockholder  under  such  circumstances  has 
been  compared  to  that  of  a  bank  to  its  depositors.^ 

Other  courts  have  held  that  even  where  the  dividend  is  payable  on 
demand,  the  statute  begins  to  run  at  the  time  when  it  is  declared.^ 
In  support  of  this  rule  it  is  said  that  the  statute  "begins  to  run  from 


363;  Philadelphia,  W.  &  B.  E.  Oo.  v. 
Cowell,  28  Pa.  St.  329,  70  Am.  Dec. 
128.  See  also  Bills  v.  Silver  King 
Min.  Co;,  106  Oal.  9,  39  Pac.  43;  Ko- 
bogum  V.  Jackson  Iron  Co.,  76  Mich. 
498,  43  N.  W.  602;  Teaman  v.  Galves- 
ton City  Co.,  106  Tex.  389,  167  S.  W. 
710,  —  Tex.  'Civ.  Aj.p.  — ,  173  S.  W. 
489. 

97  Philadelphia,  W.  &  B.  R.  Oo.  v. 
Cowell,  2'8  Pa.  St.  329,  70  Am.  Dee. 
128;  Teaman  v.  {Jalveston  City  Co., 
106  Tex.  389,  167  8.  W.  710,  —  Tex. 
Civ.  App.  — ,  173  S.  W.  489. 

98  Teaman  v.  Galveston  City  Oo., 
106  Tex.  389,  167  S.  W.  710. 

99  Teaman  v.  Galveston  City  Co., 
106  Tex.  389,  167  S.  W.  710. 

1  Armant  v.  New  Orleans  &  0.  E. 
Co.,  41  La.  Ann.  1020,  7  So.  36;  Lar- 
will  V.  Burk,  19  Ohio  Cir.  Ct.  513; 
Teaman  v.  Galveston  City  Co.,  106 
Tex.  3«9,  107  S.  W.  710. 

2  Winchester  &  L.  Turnpike  Oo.  v. 
WicklifEe's  Adm'r,  100  Ky.  531,  ©6 
Am.  St.  Eep.  356,  38  S.  "W.  866. 

Failure  to  make  a  demand  does  not 
suspend  the  running  of  the  statute. 
Stearns  v.  Hibben  Dry  Goods  Co.,  11 
Ohio  Git.   Ct.    (N.  S.)    553,     But   see 


Larwill  v.  Burke,  19  Ohio  Cir.  Ct. 
513. 

In  Kentucky  the  rule  is  otherwise 
where  the  corporation  is  a  bank,. since 
it  is  a  part  of  the  business  of  a  bank 
to  receive  and  hold  the  money  of  its 
patrons  payable  on  demand,  and  the 
statute  runs  only  from  the  time  of  a 
demand.  Bank  of  Iiouisville  v.  Gray, 
84  Ky.  565,  2  S.  W.  168,  as  explained 
in  Winchester  &  L.  Turnpike  Co.  v. 
WicklifEe's  Adm'r,  100  Ky.  531,  66 
Am.  St.  Eep.  356,  38  S.  W.  866. 

And  it  has  also  been  held  in  that 
state  that  in  an  action  for  dividends 
the  corporation  cannot  set  up  that  the 
right  of  the  plaintiff  to  claim  the  stock 
in  question  is  barred  by  limitations, 
where  there  is  no  showing  that  he 
ever  had  any  notice  that  his  right  to 
the  stock  was  denied  by  the  corpo- 
ration or  its  stockholders.  Owings- 
ville  &  Mt.  S.  Turnpike  Boad  Co.  v. 
Bondurant's  Adm'r,  107  Ky.  505,  54 
S.  W.  718. 

In  Foss  V.  People  'a  Gaslight  &  Coke 
Co.,  145  111.  App.  215,  afC'd  241  111. 
238,  89  N.  E.  351,  it  is  said  that  the 
rule  that  the  statute  does  not  be- 
gin to  run  until  there  has  been  a  de- 
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the  time  that  the  debtor  is  subject  to  be  sued,  or  from  the  time  that 
the  debtor  can,  by  his  own  act  or  of  his  own  volition,  become  entitled 
to  n^aintain  an  action,"  ^  and  that,  while  a  delnand  is  necessary  before 
the  stockholder  can  maintain  a  suit,  he  cannot,  by  neglecting  to  make 
a  demand,  extend  the  time  allowed  by  law  in  which  to  sue.*  In 
Louisiana  it  is  held  that  prescription  begins  to  run  "from  the  period 
at  which  a  stockholder  becomes  entitled  to  claim  dividends  declared 
in  his  favor. ' '  ^ 

No  particular  form  of  demand  is  necessary  to  start  the  running 
of  the  statute  where  a  demand  is  required.^ 

The  strict  rule  of  the  statute  is  not  applicable  where  there  is  a 
running  account  between  the  stockholder  and  the  corporation  on  the 
corporate  books,  and  there  are  items  on  both  sides  within  the  statutory 
period.' 


mand  does  not  •obi.ain  in  Illinois,  This 
■was  a  suit  in  equity  for  an  account- 
ing and  other  relief,  however,  and  it 
was  held  that  the  complainant  had 
been  guilty"  of  laches  either  In  making 
a  demand  or  in  the  commencement  of 
the  ,  suit,  and  hence  was  not  entitled 
to  relief. 

3  Winchester  &  L.  Turnpike  Co.  v. 
"WicklifEe's  Adm'r,  100  Ky.  531,  66 
Am.  St.  Eep.  356,  38  S.  "W.  866.  See 
generally  Landis  v.  Saxton,  105  Mo. 
486,  24  Am.  St.  Eep.  403,  16  S.  W.  913. 

4 "It  is  clear  that  the  statute  does 
not  fcegin  to  run  until  the  cause  of 
action  accrues;  but  the  meaning  of 
that  is  that  whenever  it  is  in  the 
power  of  the  creditor  to  enforce  the 
payment  of  his  demand,  his  cause  of , 
action  has  accrued,  although  he  may 
be  by  law  required  to  make  a  demand 
before  he  involves  the  debtor  in  a  bill 
of  costs.  It  may  be  said  that  the  stat- 
ute of  limitations  is  a  statute  of  re- 
pose, and  should  be  so  construed  and 
enforced  as  to  aocomplish  that  ob- 
ject." Winchester  &  L.  Turnpike  Co. 
v.  Wickliffe's  Adm'r,  100  Ky.  531,  66 
Am.  St.  Eep.  356,  38  S.  W.  866.  See 
also  Foss  vj  People 's  Gaslight  &  Coke 
Co.,  145  111.  App.  215,  afE'd  241  111. 
238,  89  N.  E.  351. 


5  St.  Eomes  v.  Levee  Steam  Cotton 
Press  Co.,  20  La.  Ann.  381. 

6  In  Bills  V.  Silver  King  Min.  Co., 
106  Gal.  9,  39  Pac.  43,  stock  eertifi- 
<!'ates  were  issued  to  a  trustee,  who 
was  the  agent  of  the  owner  to  collect 
the  dividends.  The  owner  died,  and 
his  administratrix  applied  to  the  cor- 
poration for  information  as  to  whether 
any  dividend  declared  previous  to  his 
death  remained  unpaid,  and  was  in- 
formed that  all  dividends  so  declared 
had  "been  paid  to  his  said  agent,  and 
tha*  no  money  was  due  or  unpaid  on 
account  thereof.  It  was  held  that 
this  constituted  a  sufficient  demand 
and  rnfusal,  if  a  demand  and  refusal 
were  necessary. 

7  Where  there  is  a  running  account 
between  a  stockholder  and  the  cor- 
poration on  the  corporate  books,  the 
stockholder  being  credited  with  his 
share  of  the  profits  and  charged  with 
the  amounts  withdrawn  by  him  and 
being  credited  from  time  to  time  with 
the  amounts  remaining  due  him,  and 
there  are  items  on  both  sides  within 
the  statutory  period,  the  strict  rule  of 
the  statute  is  not  applioalble,  and  the 
corporation  is  not  entitled  to  an  in- 
struction that  the  stockholder  cannot 
recover  any  claim  for  money  that  be- 
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It  has  been  held  that  where  a  corporation  declares  a  dividend  for 
the  payment  of  taxes  on  its  stock,  it  must  be  assumed  that  it  intends 
that  the  dividend  shall  become  available  in  time  to  enable  the  stock- 
holders to  pay  such  taxes  before  they  become  delinquent,  and  hence 
that  the  statute  will  begin  to  run  from  the  last  day  when  they  could 
have  been  so  paid.* 

If  the  corporation,  with  the  consent  of  the  stockholder,  retains  the 
amount  of  a  declared  dividend  as  security  for  possible  breaches  of 
covenant  on  his  part,  and  afterwards  converts  the  money  to  its  own 
use,  the  statute  runs  from  the  time  of  such  conversion.^ 

The  running  of  the  statute  cannot  'be  avoided  on  the  ground  of 
fraud  where  the  facts  are  sufficient  to  put  a  person  of  ordinary  pru- 
dence and  intelligence  on  inquiry  as  to  the  truth,  and  the  failure  of 
the  stockholder  to  discover  it  is  due  to  his  own  negligence.^" 

Independently  of  the  statute  of  limitations,  a  presumption  of  pay- 
ment may  arise  from  lapse  of  time  so  as  to  place  the  bhrden  of  show- 
ing nonpayment  on  the  stockholder.^^  And  this  rule  applies  in  an 
action  by  the  United  States  to  recover  a  dividend  on  stock  owned 
by  it.i2 

§  3694.  —  Laches  and  estoppel.  Delay  for  a  period  short  of  that 
fixed  by  the  statute  of  limitations  will  not  estop  a  stockholder  from 
maintaining  an  action  to  recover  dividends  declared  where  it  does 
not  appear  that  either  the  corporation  or  third  persons  have  been  mis- 
led or  prejudiced  thereby.  And  this  is  true,  under  such  circum- 
stances, though  the  plaintiff  and  his  assignors  constituted  a  majority 

came   due  more  than  six  years  prior  the  corporation  that  all  dividends  de-' 

to    the    commencement   .of    the    suit.  clared  before  his  death  were  paid  to 

Breslin  v.  Fries-Breslin  Co.,  70  N.  J.  his   agent,   in   whose   namfe  his   stock 

L.  274,  58  Atl.  313.  .stood  as  trustee,  and  makes  no  further 

8  Bedhead  v.  Iowa  Nat.  Bank,  127  inquiry  or  effort  to  discover  the  truth 
Iowa  572,  103  N.  "W.  796.  It  was  fur-  but  permits  the  estate  to  be  settled 
ther  held  in  this  ease  that  if  half  of  and  distributed  without  any  reference 
the  tax  is  required  to  be  paid  before  a  to  such  dividends.  Bills  v.  Silver 
certain  date  and  the  other  half  before  King  Miu.'Co.,  106  Cal.  9,  39  Pac.  43. 
a  certain  later  date,  the  statute  will  H  Such  a  presumption  arises  after  20 
commence  to  run  as  to  each  half  re-  years.  Chesapeake' &  D.  Oanal  Co.  v. 
spectively  on  the  date  before  which  United  States,  22i3  Fed.  9126,  L.  E.  A. 
it  is  required  to  be  paid.  1916  B  734,  rev  'g  206  Fed.  964. 

9  Gulf  Coal  &  Coke  Co.  v.  Mus-  12  Chesapeake  &  D.  Canal  Co.  v. 
grove,  195  Ala.  219,  70  So.  179.  United  States,  233  Fed.  926,  L.  E.  A. 

10  As  where  the  administratrix  of  a       1916  B  734,  rev  'g  206  Fed.  964. 
deceased  stockholder  is  informed  by 
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of  the  board  of  directors  of  the  corporation  and  might  have  ordered 
payment  at  any  time.^' 

Unreasonable  delay  in  making  a  demand  or  in  afterwards  com- 
mencing suit  will  bar  relief  in  equity  if  unexplained.^*  If  the  suit 
is  brought  within  the  time  allowed  for  bringing  the  corresponding 
action  at  law,  the  burden  devolves  on  the  defendant  to  allege  and 
prove  laches,^^-  while  if.  it  is  brought  after  that  time,  the  plaintiff 
should  explain  the  delay  in  filing  his  bill.^^  The  facts  excusing  the 
delay  must  be  alleged.  Mere  conclusions  of  the  pleader  are  not  suf- 
ficient as  against  a  demurrer.^'' 


§3695.  — Recovery  of  interest.  "When  a  stockholder  demands 
payment  of  a  dividend,  and  it  is  refused,  he  is  entitled  to  recover 
interest  from  the  time  of  such  demand  and  refusal,  but  he  is  not 
entitled  to  interest  before  a  demand  and  refusal,^*  in  the  absence  of 
an  express  or  implied  agreement  to  the  contrary .j^^  Where  a  scrip 
dividend  is  declared,  interest  becomes  payable  upon  the  amount  of 
the  scrip  from  the  time  when  it  is  issued,  and  hence  the  scrip  cer- 
tificates may  properly  provide  for  the  payment  of  interest.^" 


13  Bedhead  v.  Iowa  Nat.  Bank,  127 
l0wa  572,  103  N.  W.  796. 

14 Citizens'  Savings  &  Trust  Co..  v. 
BelleYille  &  S.  I.  E.  Co.,  157  Fed.  73; 
Poss  V.  People's  G-as  Light  &  Coke 
Co.,  241  111.  238,  89  N.  E.  351,  aff'g 
145  111.  App.  215. 

IB  Bailie  v.  Columbia  Gold  Min.  Co., 
—  Ore.  — ,  166  Pae.  965. 

16  This  is  true  of  a  suit  based  on 
the  theory  that  equity  will  treat  a 
misappropriation  of  corporate  funds 
by  majority  stockholdens  as  an  equi- 
ta/ble  declaration  of  a  dividend  en- 
titling plaintiff  as  a  minority  stock- 
holder to  his  aliquot  aljare  of  the 
moneys  misappropriated.  Baillie  v. 
Columbia  Gold  Min.  Co.,  —  Ore.  — , 
166  Pae.  965. 

IT  Citizens '  Savings  &  Trugj;  Co.  v. 
Belleville  &  S.  L  R.  Co.,  157  Fed.  73. 

18  United  States.  Keppel  v.  Peters- 
burg E.  Co.,  Chase  167,  Fed.  Oas.  No. 
7,722. 

Alabama.  Gulf  Coal  &  Coke  Co.  v. 
Musgrove,  195  Ala.  219,  70  So.  179. 

Kentucky.     Cochran  v.  McGee,  53 


6.  W.  519;  Bank  of  Louisville  v.  Gray, 
84  Ky.  565,  2  S.  W.  168. 

Maryland.  State  v.  Baltimore  & 
O.  E.  Co.,  6  Gill  363. 

New  York.  Boardman  v.  Lake 
Shore  &  M.  S.  Ey.  Co.,  84  N.  Y.  157. 

Pennsylvania.  Philadelphia,  W.  & 
B.  E.  Co.  V.  Cowell,  2S  Pa.  St.  329,  70 
Am.  Dec.  128. 

19 Where  each  stockholder's  share 
of  the  profits  was  merely  credited  to 
him  on  the  corporate  books,  and  the 
books  showed  that  during  a  course  of 
years  interest  had  been  credited  up 
by  the  company  upon  the  balances  due 
the  stockholders  upon  the  books,  it 
was  held  that  it  was  a  question  for 
the  jury  whether  there  was  an  implied 
agreement  on  the  part  of  the  corpo- 
ration to  pay  interest,  evidenced  by 
its  course  of  bookkeeping.  Breslin 
V.  Fries-Breslin  Co.,  70  N.  J.  L.  274, 
58  Atl.  313. 

20  Bankers'  Trust  Co.  v.  E.  E.  Dietz 
Co.,  157  N.  Y.  App.  Div.  594,  142  N. 
Y.  Supp.  847. 

In  an  action  to  recover  past  due 
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Provision  is  sometimes  made  in  the  charter  and  stock  certificates 
for  the  payment  of  interest  on  overdue  dividends  on  cumulative  pre- 
ferred stock.^^ 

A  stockholder  is  not  entitled  to  interest  on  dividends  for  a  period 
during  which  the  corporation  was  prevented  from  paying  him  the 
same  by  attachments  of  his  stock  by  third  persons.**  But  where  an 
injunction  restraining  the  corporation  from  collecting  declared  divi- 
dends due  its  stockholders  is  dissolved,  the  stockholders  may  recover 
simple  interest  on  such  dividends  from  the  time  when  they  were 
declared  up  to  the  time  when  the  injunction  was  dissolved,  by  way 
of  damages  on  the  injunction  bond.*' 

§3696.  — Effect  of  consolidation..  When  g,  corporation  which  is 
liable  for  dividends  on  its  stock  is  consolidated  with  another  corpora- 
tion, and  the  consolidated  corporation  assumes  all  its  liabilities,  it  is 
liable  for  the  dividends.** 

§  3697.  Seit-off  of  dividends  a^fainst  debts  due  from  stockholders — 
In  general.  Since  a  corporation  is  merely  a  debtor  to  its  stock- 
holders after  a  dividend  is  declared,  it  is  well  settled  that  it  has  the 
right  of  set-off  as  against  stockholders  who  are  indebted  to  it,  and 
therefore,  when  a  corporation  is  indebted  to  a  stockholder  for  a  divi- 
dend, and  a  debt  is  due  to  it  from  the  stockholder,  it  may  apply  the 
dividend  in  satisfaction  of  the  debt.*^ 

imterest   upon   an   instrumentj   issued  As   to  the   effect    of   consolidation 

without  consideration,  and  represent-  generally,  see  the  chapter  on  Consoli- 

ing  a  scrip  dividend,  the  plaintiff  must  dation,  infra. 

show  that  the  dividend  was  legally  de-  86  Kentucky.     See    Gratz   v.   Bedd, 

Glared.     Shelby  v.  New  York  Steam  4  B.  Mon.  178,  191. 

Co.,  131  N.  Y.  Supp.  619.  Maine.       Hagar     v.     Union     Nat. 

21  Roberts  v.  Eoberts-Wicbs  Co.,  184  Bank,  63  Me.  509. 

N.  Y.  257,  3  L.  K.  A.  (N.  S.)  1034,  112  Maryland.      Gemmell   v.   Davis,    75 

Am.  St.  Bep.  607,  6  Ann.  Cas.  213,  77  Md.  546,  32  Aim.  St.  Bep.  412,  23  Atl. 

N.  E.  13.  1032. 

28  This  is  true  although  the  money  Massachusetts.     Sargent   v.   Frank- 

waSj  during  eueh  period,  mingled  with  lin  Ins.  Co.,  8  Pick.  90,  19  Am.  Deo. 

the  general  assets  of  the  corporation,  306. 

the  corporation  being  ready  and  will-  New  Jersey.     King  v.   Paterson  & 

ing  to  pay  over  the  same  but  for  the  H.  Eiver  E.  Co.,  29  N.  J.  L.  504. 

attachments.     Mustard  v.  Union  Nat.  New  York.    Bates  v.  New  York  Ins. 

Bank,  80  Me.  177,  29  Atl.  977.  Co.,  3  Johns.  Cas.  23'8. 

23  Heck   V.   Bulkley    (Tenn.),    1   S.  Pennsylvania.     Philadelphia,   W.   & 

W.  612.  B.  E.  Co.  V.   Cowell,  28  Pa.  St.  329, 

24Boaraman  v.  Lake 'Shore  &  M.  S.  70  Am.  Dee.  128. 

By.  Co.,  84  N.  Y.  157;  Chase  v.  Van-  Texas.     First. Nat.  Bank  of  Texar- 

dervilt,  62  N.Y.  307.  kana  v.  De  Morse,  26  S.  W.  417. 
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It  is  necessary,  of  course,  in  order  that  the  right  of  set-off  may 
exist,  that  a  debt  shall  be  actually  due  from  the  stockholder  to  the 
corporation  at  the  time  the  right  of  set-off  is  asserted.*'  And  the  debt 
must  be  due  from  the  stockholder  himself  only,  and  not  due  jointly 
from  him  and  another.*''  So,  a  corporation  cannot  apply  dividends 
due  to  an  individual  stockholder  to  the  payment  of  a  debt  due  to  the 
corporation  from  a  partnership  of  which  he  is  a  member.*'  Con* 
versely,  the  dividend  due  by  the  corporation  must  be  payable  by  it 
to  the  person  from  whom  the  obligation  to  the  corporation  is  d*e- 
mandable.** 


West  Virginia.  Donnally  v.  Hearn- 
don,  41  W.  Va.  519,  23  S.  B.  646. 

Compare  Ex  parte  Winsor,  3  Story 
411,  Fed.  Gas.  No.  17,884;  Attorney 
General  v.  State  Bank,  1  Dev.  &  B. 
Eq.  (N.  C.)  545. 

In  Iowa  'banks  are  given  the  right, 
by  statute,  to  retain  so  much  of  any 
dividend  belonging  to  any  shareholder 
as  may  be  necessary  to  pay  any  taxes 
levied  on  his  stock,  the  banks  being 
required  to  pay  such  taxes.  Kennedy 
V.  Citizens'  Nat.  Bank,  128  Iowa  561,» 
104  N.  W.  1021. 

Under  the  Virginia  Code,  a  ^judg- 
ment  against  a  stockholder  for  dam- 
ages for  breach  of  contract  may  be  set 
off  against  his  action  at  law  for  divi- 
dends. United  Cigarette  Maeh.  Co. 
V.  Winston  Cigarette  Mach.  Co.,  194 
Fed.  947. 

This  right  cannot  be  takfen  advan- 
tage of^  unless  it  is  set  up  in  the  an- 
swer. McGlU  V.  Holmes,  Booth  & 
Haydens,  23  N.  T.  Misc.  524,  52  N. 
Y.  Supp.  840. 

26  A  corporation  cannot  collect  out 
of  a  dividend,  without  the  consent  of 
the  stockholder,  an  unauthorized  as- 
sessment. Ex  parte  Winsor,  Fed.  Cas. 
No.  17,884. 

Where  a  resolution  of  the  directors 
of  a  bank  provided  that  a  dividend 
declared  should  be  entered  as  a,  credit 
on  the  debt  of  any  shareholder 
"whose  indebtedness  is  not  fully  se- 
cured," it  was  held  that  the  dividend 


of  a  director  could  not  J>e  a.ppropri- 
ated  to  the  payment  of  e.  note  upon 
which  he  was  surety,  where,  when  the 
dividend  was  declared,  the  note  was 
secured  by  collateral,  and  several 
days  afterwards  the  bank,  with  the 
consent  of  the  surety,  surrendered  the 
collateral',  and  accepted  from  the  prin- 
cipal, as  security  for  the  note  and  an 
additional  debt ,  of  the  principal,  a 
trust  deed, of  land  reciting  that  the 
note  was  extended  for  twelve  months. 
Solomon  V.  First  Nat.  Bank,  72  Miss. 
864,  17  So.  383. 

A  corporation  has  no  right  to  set 
off  dividends  against  a  debt  guar- 
anteed by  a  stockholder,  but  which  is 
not  yet  due.  First  Nat.  Bank  of  Tex- 
arkana  v.  De  Morse  (Tex.  Civ.  App.), 
26  S.  W.  417. 

In  Consolidated  Fruit  Jar  Co.  v. 
Wisner,  110  N.  Y.  App.  Div.  99,  97 
N.  Y.  Supp.  52,  aff'd  18«  N.  Y.  624, 
SI  N.  E.  1162,  it  was  held  that  the 
facts  did  not  show  a  voluntary  pay- 
ment so  as  to  preclude  a  stockholder 
from  recovering  dividends  withheld 
by  the  corporation  on  it  being  proved 
that  he  owed  nothing  to  the  corpora- 
tion. 

27Rumney  v.  Detroit  &  M.  Cattle 
Co.,  129  Mich.  644,  89  N.  W.  573. 

28  American  Nat.  Bank  v.  Nashville 
Warehouse  &  Elevator  Co.  (Tenn.), 
36  S.  W.  960. 

29G-emmell  v.  Davis,  75  Md.  546, 
32  Am.  St.  Bep.  412,  23  Atl.  1032. 
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§  3698.  —  Effect  of  transfer  of  stock.  The  right  of  set-off  exists 
only  where  the  indebted  shareholder  owns  the  stock  at  the  time  the 
dividend  i^  declared.  If  he  has  transferred  it,  either  absolutely  or 
by  way  of  collateral  security,  before  the  declaration  of  the  dividend, 
the  corporation  must  pay  the  dividend  to  the  transferee,  notwith- 
standing its  claim  against  the  transferrer,*"  provided  the  transfer  has 
.been  duly  registered,  or  notice  thereof  has  been  given  to  the  corpora- 
tion,'^ since  a  dividend  declared  after  the  transfer  belongs  to  the 
assignee,'^, and  the  corporation  has  no  lien  on  shares  of  its  stockhold- 
ers to  secure  debts  due  by  them  to  if  It  has  been  held  that,  as  against 
an  assignee,  the  corporation  has  no  right  to  set  off  an.  indebtedness  of 
the  assignor  against  so-called  liquidation  dividends  declared  after 
the  assignment,  whether  the  indebtedness  was  incurred  before**  or 
after**  such  assignment,  even  though  the  transfer  has  not  teen 
recorded. 

The  corporation's  right  of  set-off  is  not  affected  by  transfers  made 
after  the  dividend  has  been  declared,**  for  under  such  circumstances, 
as  we  shall  see,  the  dividend  belongs  to  the  transferrer.*'' 

§3699.  Persons  entitled  to  dividends  in  general.  It  is  an  un- 
doubted general  rule  that,  in  the  absence  of  agreement  to  the  con- 
trary, all  persons  who  own  shareg  of  stock  in  a  corporation  at  the 
time  a  dividend  is  declared  are  entitled,  as  a  matter  of  absolute  right, 

30  Gemmell   v.  Davis,   75  Md.   546,  Co.,  3  Johns.  Oas.  (N.  T.)  238. 

32   Am.   St.   Eep.   412,   23   Atl.    1032;  The  corporation  will  be  deemed  to 

American    Nat.     Bank    v.    Naahville  have  notice  of  a  transfer  of  the  stock 

"Warehouse  &  Elevator  Co.  (Tenn.  Oh.  disclosed  by  the  record  in  a  suit  to 

App.),  36  S.  W.  960.     And  see  Brent  which  it   became  a  party  before   the 

V.  Bank  of  Washington,  2  Cranch  C.  dividend  was  declared  even  though  it 

C.  517,  Fed.  Oas.  No.  1,834.    Compare  was  not 'then 'a  going  concern.     Gem- 

Bellevue  Bank  v.  Higbee,  4  Ohio  Cir.  mell  v.  Davis,  75  Md.  546,  32  Am.  St. 

Ot.  22i2.  Rep.  412,  23  Atl.  1032. 

In  a  New  York  case,  where  a  stock-'  SI  See  §  3802,  infra, 

holder  in  an  insurance  company,  who  SSfBee  §  3700,  infra, 

had  given  notes  to  the  company,  trans-  33  That  a  corporation  has  no  lien  on 

f  erred  his  stock,  it  was  held  that  the  shares,  see  §  3599,  supra, 

company  had   a  right   to   apply  divi-  34  Bridges    v.     National     Bank     of 

dends   accruing   on   the   stock   to   the  Troy,  185  N.  Y.  146,  7  Ann.  Cas.  285, 

payment   of   one   of   the   notes  which  77  N.  E.  1005. 

fell  due  before  it  had  any  notice  of  36Ujiion     Bank     of     Brooklyn     v. 

the  transfer,  since  until  then  the  trans-  United  States  Exch.  Bank,  143  N.  Y. 

fer  was  not  good  as  against  the  com-  App.  Div.  128,  137  N.  Y.  Supp.  661. 

pany,  but  that  it  could  not  apply  them  36  Gemmell  v.  Davis,  75  Md.  546,  33 

to   notes   falling  due   after  notice   of  Am.  St.  Eep.  412,  23  Atl.  1032, 

the  transfer.    Bates  v.  New  York  Ins.  87  See  §  3700,  infra.  . 
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to  share  ratably  in  the  dividend  in  proportion  to  their  respective 
shares,^*  without  discrimination'®  and  regardless  of  the  time  when 
their  shares  were  acquired.*"  So  one  who  receives  stock  from  a  cor- 
poration immediately  before  a  dividend  is  declared  has  the  same  right 
as  the  other  stockholders  to  share  therein,  unless  he  is  excluded  by 
the  terms  of  his  contract.*^ 

"A  person  holding,  as  owner,  the  stock  of  a  corporation,  becomes 
thereby  entitled  to  a  proportionate  share  in  the  profits  of  the  com- 
pany, and  consequently,  a  duty  is  imposed  by  law  on  the  body  cor- 
porate to  distribute  all  dividends  which,  from  time  to  time,  may  be 
declared,  ratably  on  all  its  capital  stock.  "*^ 

"Dividends  may  not  be  declared  upon  stock  in  the  treasury  of  the 
corporation."*' 

Of  course  a  corporation  holding  stock  in  another  corporation  under 
power  conferred  by  its  charter  has  the  same  right  to  dividends  as  any 
other  stockholder.  And  the  same  is  true,  even  when  a  corporation 
exceeds  its  powers  in  subscribing  for  or  purchasing  stock  in  another 
corporation.  If  the  contract  has  been  fully  executed,  the  corporation 
acquires  title  to  the  stock,  and,  as  the  owner  thereof,  is  entitled  to 
dividends.** 


38 Oonnecticut.  Phelps  v.  Farmers' 
&  Mechanics'  Bank,  26  Conn.  269. 

G-eoigia.  Central  Eailroad  &  Bank- 
ing Co.  V.  Papot,  59  Ga.  342. 

niinois.  Byder  v.  Alton  &  S.  E.  Co., 
13  III.  516. 

Maine.  Goodwin  v.  Hardy,  57  Me. 
143,  99  Am.  Dec.  75S. 

New  Hampshire.  March  v.  East- 
ern E.  Co.,  43  N.  H.  515. 

New  Jersey.  Jackson's  Adm'rs  v. 
Newark  Plank  Road  Co.,  31  N.  J.  L. 
277.' 

New  York.  Boardman  v.  I/ake 
Shore  &  M.  S.  Ey.  Co.,  84  N.  T.  157; 
Jones  V.  Terre  Haute  &  E.  E.  Co.,  57 
N.  Y.  196,  aff'g  29  Barb.  353;  Hill  v. 
TSTewichawaniek  Co.,  8  Hun  459,  aff'd 
71  N".  Y.  593. 

Tennessee.  Bright  well  v.  Mallory, 
10  Yerg.  196. 

A  stockholder  who  is  wrongfully  re- 
fused the  right  to  subscribe  to  his  pro- 
portionate share  of  an  issue  of  new 
stock,  is  not  entitled  to  recover  divi- 
.dends  thereon  where  it  has  been  al- 


lotted to  another,  since  he  is  not  the 
owner  of  the  stock.  Gray  v.  Portland 
Bank,  3  Mass.  364,  3  Am.  Pee.  156; 
State  V.  Smith,  48  Vt.  289. 

39  See   §3674,  supra. 

40  Jones  V.  Terre  Haute  &  E.  E.  Co., 
57  N.  Y.  196,  afif'g  29  Barb.  (N.  Y.) 
353. 

41  Jones  V.  Terre  Haute  &  E.  E.  Co., 
29  Barb.  (N.Y.)  353,  aff'd  57  N.  Y. 
196,  where  the  holder  of  bonds  of  a 
corporation  convertible  at  any  time 
into  itock  exchanged  them  for  stock 
just  before  the  declaration  of  a  divi- 
dend. 

42  Jackson's  Adm'rs  v.  Newark 
Plank  Eoad  Co.,  31  N.  J.  L.  277. 

43  Gearharfc  v.  Standard  Steel  Car 
Co.,  223  Pa.  385,  72  Atl.  699. 

44Germania  Nat.  Bank  of  New  Or- 
leans V.  CaSe,  99  U.  S.  628,  25  L.  Ed. 
448;  Bigbee  &  W.  River  Packet  Co.  v. 
Moore,  121  Ala.  379,  25  So.  602;  Mil- 
bank  v.  New  York,  L.  E.  &  W.  E.  Co., 
64  How.  Pr.  (N.  Y.)  20. 

As  to  tlie  power  of  a  corporation  to 
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The  fact  that  a  corporation  has  never  issued  a  certificate  of  stock 
to  a  shareholder  does  not  affect  his  right  to  dividends.*^ 

The  right  of  a  stockholder  to  dividends  cannot  be  affected  by  a 
change  in  the  by-laws  made  after  he  had  become  a  stockholder  and 
after  dividends  have  accrued.*® 

§3700.  Rights  on  transfer  of  stock — G-eneral  rule.  As  was  ex- 
plained in  previous  sections,  the  profits  made  by  a  corporation  in  the 
conduct  of  its  business  belong  to  the  corporate  body,  and  until  a 
dividend  has  been  declared,  the  individual  stockholders  have  no  legal 
right  to  any  share  therein,  but  after  a  dividend  has  been  declared, 
each  shareholder  has  a  legal  right  to  share  in  the  dividend  in  propor- 
tion to  his  stock,  and  the  relation  between  him  and  the  corporation, 
to  this  extent,  is  that  of  debtor  and  creditor.*''  It  follows  from  this  that, 
when  shares  of  stock  are  transferred,  and  there  is  no  agreement  to  the 
contrary,  the  transferee  will  be  entitled,  as  an  incident  to  his  owner- 
ship of  the  stock,  and  without  any  separate  assignment,  to  all  divi- 
dends declared  after  the  transfer,  though  the  profits  out  of  which  they 
are  declared  may  have  been  earned  by  the  corporation  before  the 
transfer,  while  the  transferrer  is  entitled  to  all  dividends  declared  be- 
fore the  transfer,  although  they  may  not  be  payable  until  afterwards.** 

take  and, hold   stock,  in  another   cor-  aff'd    204    IT.    S.    1,   51   L.   Ed.    343; 

poration,  see  §  1116  et  seq.,  supra.  Phelps     v. ,  Farmers'     &     Mechanics' 

«Com.    V.    Springfield,    M.    &    H.  Bank,  26  Conn.  269. 

Turnpike  Co.,  10  Bush  (Ky.)  257;  El-  Georgia.      Mann    v.    Anderson,    106 

li.s    V.    Essex    Merrimack    Bridge,.  3  G-a.  S18,  32  S.  E.  870;  Central  Railroad 

Pick.  (Mass.)  243;  Yeaman  v.  G-alves-  &  Banking  Co.  v.  Papot,  59  Ga.  342. 

ton  City  Co.,  106  Tex.  389,  167  S.  W.  Indiana.     Bright  v.  Lord,   51   Ind. 

710.  272,  19  Am.  Eep.  732. 

That  a  person  may  be  a  stockholder  Iowa.    Redhead  v.  Iowa  Nat.  Bank, 

although  no  certificate  has  ever  been  127  Iowa  572,  103  N.  W.  796. 

issued  to  him,  see  §  3427.  Kansas.     Ryan  v.  Leavenworth,  A. 

46Gellermann   v.   Atlas  Foundry   &  &  N.  W.  Ry.  Co.,  21  Kaji.  365. 

Machine   Co.,"  45  Wash.   114,  87  Pac.  Maine.     Richardson  v.  Richardson, 

1059.  75  Me.  570,  46  Am.  Rep.  428;  Goodwin 

47  See  §3652,  supra.  v.   Hardy,   57  Me.    143,   99   Am.  Dee. 

48  United  States.  Bowers  v.  Post,  758;  Bates  v.  Androscoggin  &  K.  R. 
209    Fed.    660,    aff'd    220    Fed.    1006  Co.,  49  Me.  491. 

(mem.  dec.) ;  Wheeler  v.  Northwestern  Maryland.      Gemnlell   v.   Davis,    75 

Sleigh  Co.,  39  Fed.  347.       '  Md.  546,  32  Am.  St.  Rep.  412,  23  Atl. 

Calif omia.      Gates    v.    Consolidated  1032;   Abercrombie  v.   Riddle,  3  Md. 

Realty  Co.,  25  Cal.  App.  531,  144  Pac.  Ch.  320. 

301.  Massachusetts.      In    re    Foote,    22 

Connecticut.      Cogswell    v.    Second  Pick.  299. 

Nat.  Bank,  78  Conn.  75,  60  Atl.  1059,  Missouri.      McLaran     v.     Crescent 
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In  other  words,  a  dividend  belongs  to  the  person  who  owns  the  stock 
when  the  dividend  is  declared.*^    The  dividend  is  regarded  as  earned 


Planing  Mill  Co.,  117  Mo.  App.  40,  93 
S.  W.  819.  See  also  Price  v.  Morning 
Sta,r  Min.  Co.,  83  Mo.  App.  470. 

Nebraska.  Parmers'  &  Merchants' 
Nat.  Bank  v.  Mosher,  63  Neb.  130,  88 
N.  W.  562;  Cook  v.  Monroe,  45  Neb. 
349,  63  N.  W.  800. 

Kew  Hampshire.  March  v.  East- 
em  E.  Co.,  43  N.  H.  515. 

New  York.  Robertson  v.  De  Bru- 
latour,  188  N.  Y.  301,  80  N.  E.  938, 
aff'g  111  App.  Div.  882,  9S  N.  Y. 
Supp.  15;  Hopper  v.  Sage,  112  N.  Y. 
530,  8  Am.  St.  Eep.  771,  20  N.  E. 
350;  In  re  Kernochan,  104  N.  Y.  618, 
11  N.  E.  149;  Jermain  v.  Lake  Shore 
&  M.  S.  By.  Co.,  91  N.  Y.  483;  Board- 
man  V.  Lake  Shore  &  M.  S.  By.  Co.,  84 
N.  Y.  157,  178;  Brundage  v.  Brun- 
dage,  60  N.  Y.  544;  Jones  v.  Terre 
Haute  &  R.  B.  Co.,  57  N.  Y.  196; 
Currie  v.  "White,  45  N.  Y.  822;  Bowe 
V.  White,  112  App.  Div.  688,  98  N. 
Y.  Supp.  729,  aff'd  189  N;.  Y.  523,  82 
N.  E.  1132;  Hill  v.  Newichawanick 
Co.,  8  Hun  459,  afE'd  71  N.  Y.  593; 
Tepfer  v.  Ideal  Gas  &  Electrical  Fix- 
tures Co.,  58  Misc.  396,  109  N.  Y.  Supp. 
664;  Kane  v.  Bloodgood,  7  Johns.  Ch. 
90,  11  Am.  Dec.  417,  afl'd  8  Cow. 
360. 

North  OaroUna.  Burroughs  & 
Springs  v.  North  Carolina  B.  Co.,  67 
N.  C.  376,  12  Am.  Bep.  611. 

Oregon.  In  re  Wilson's  Estate,  167 
Pac.  580;  Steel  v.  Island  Milling  Co., 
47  Ore.  293,  83  Pae.  783. 

Pennsylvania.  Corgan  v.  George  F. 
Lee  Coal  Co.,  21S  Pa.  386,  120  Am.  St. 
Eep.  891,  11  Aiin.  Cas.  838,  67  Atl. 
655.  See  also  Coleman  v.  Columbia 
Oil  Co.,  51  Pa.  St.  74. 

Tennessee.  Wallin  v.  Johnson  City 
Lumber  &  Manufacturing  Co.,  136 
Tenn.  124,  L.  R.  A.  1917  B  323,  188  S. 
W.  577. 

tJtah.     Clark  v.  Campbell,  23  Utah 
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569,  54  L.  R.  A.  ^08,  90  Am.  St.  Eep. 
716,  65  Pac.  496. 

Vermomt.  Lafountain  &  Woolson 
Co.  V.  Brown,  101  Atl.  36;  King  v. 
FOllett,  3  Vt.  385. 

Virginia.  Kaufman  v.  Charlottes- 
ville Woolen  Mills  Co.,  93  Va.  673,  25 
S.  E.  1003. 

This  rule  applies  to  preferred  stock. 
If  a  dividend  on  preferred  stock  is 
not  declared  until  after  the  stock  is 
transferred,  it  belongs  to  the  trans- 
feree, although  it  should  have  been 
declared  and  paid  before  the  transfer. 
Jermain  v.  Lake  Shore  &  M.  S.  E.  Co., 
91  N.  Y.  483. 

The  rule  applies  to  stock  dividends. 
Bowers  v.  Post,  209  Fed.  660,  aff'd 
230  Fed.  1006  (mem.  dec);  Jermain 
V.  Lake  Shore  &  M.  S.  E.  Co.,  91  N. 
Y.  483;  Coleman  v.  Columbia  Oil  Co., 
51  Pa.  St.  74;  and  other  eases  above 
cited. 

The  rule  is  the  same  in  England. 
Black  v.  Homersham,  4  Exch.  Div. 
24. 

49  Georgia.  Mann  v.  Anderson,  106 
Gd,.  818,  32  S.  E.  870. 

Illinois.  Waterman  v.  Alden,  42  111. 
App.  294,  rtv'd  on  other  grounds  144 
111.  90,  30  N.  E.  972. 

Kentucky.  Livingston  County 
Bank  v.  First  State  Bank,  136  Ky. 
546,  124  S.  W.  829,  121  S.  W.  451. 

Maine.  Goodwin  v.  Hardy,  57  Me. 
143,  99  Am.  Dec.  758. 

Maryland.  Miller  v.  Safe  Deposit  & 
Trust  Co.  of  Baltimore,  127  Md.  610, 
96  Atl.  766;  Northern  Cent.  Dividend 
Cases,  126  Md.  16,  94  Atl.  338;  Gem- 
mell  V.  Davis,  75  Md.  546,  32  Am.  St. 
Eep.  412,  23  Atl.  461. 

Missouri.  McLaran  v.  Crescent 
Planing  Mill  Co.,  117  Mo.  App.  40,  93 
S.  W.  819;  Missouri  Bapt.  Sanitarium 
V.  McCune,  112  Mo.  App.  332,  87  S. 
W.  93. 


§  3700] 
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at  that  time,  and  the  law  refuses  to  investigate  the  question  when  it 
was  earned  in  fact.^" 

"Stockholders,"  said  Judge  Jenkins  in  a  federal  ease,  "are,  as  to 
the  property  of  the  corporation,  quasi  partners,  holding  per  my  et 
per  tout.  The  earnings  of  the  corporation  are  part  of  the  corporate 
property,  held  by  the  same  tenure,  and,  until  separated  from  the 
general  mass,  the  interest  of  the  stockholder  therein  passes  with  a 
transfer  of  the  stock ;  and  this,  irrespective  of  the  time  during  which 
earnings  have  accrued.  By  the  declaration  of  a  dividend,  however,  the 
earnings,  to  the  extent  declared,  are  separated  from  the  general  mass 
of  property,  and  appropriated  to  the  then  stockholders,  who  become 
creditors  of  the  corporation  for  the  amount  of  the  dividend.  The 
relationship  of  the  stockholder  to  the  corporation,  as  to  the  amount  of 


New  York.  Eobertson  v.  De  Brula- 
tour,  188  N.  Y.  301,  80  N.  E.  938,  afE'g 
111  App.  Div.  882,  98  N.  Y.  Supp. 
15;  Hopper  v.  Sage,  112  N.  Y.  530,  8 
Aim.  St.  Eep.  771,  20  N.  E.  350;  Board- 
man  V.  Lake  Shore  &  M.  S.  Ey.  Co., 
84  N.  Y.  157;  Tepfer  v.  Ideal  Gas  & 
Electrical  Fixtures  Co.,  58  Misc.  396, 
109  N.  Y.  Supp.  664. 

Oregon.  In  re  Wilson's  Estate,  167 
Pac.  580. 

Teuuessee.  Wallin  v.  Johnson  City 
Itumfeer  &  Manufacturing  Co.,  136 
Tenn.  124,  L.  E.  A.  1917  B  323,  188 
S.  W.  577. 

Utah.  Clark  v.  Campb^l,  23  Utah 
569,  54  L.  E.  A.  508,  90  Am.  St.  Eep. 
716,  65  Pac.  496. 

Vermont.  Lafountain  &  Woolson 
Co.  V.  Brown,  101  Atl.  36. 

Virginia.  Gordon's  Ex'rs  v.  Eieh- 
mond,  E.  &  P.  E.  Co.,  78  Va.  501. 

Wisconsin.  Zinn  v.  Germantown 
Farmers'  Mut.  Ins.  Co.,  132  Wis.  86, 
111  N.  W.  1107. 
'  "The  dividends  follow  the  stock 
into  the  hands  of  the  person  who  is 
the  legal,  holder  of  the  stock. ' '  Guar- 
antee Co.  of  North  America  v.  East 
Eome  Town  Co.,  96  Ga.  511,  51  Am. 
-St.  Eep.  150,  23  S.  E.  503. 

The  segregation  of  the  earnings  to 
the  amount  of  the  dividend  takes  place 
at  the  time  when  the  dividend  is  de- 


clared, although  the  time  of  payment 
is  postponed.  "The  law  at  that  time 
implies  a  promise  on  the  part  of  the 
corporation  to  pay  to  the  then  stock- 
holders their  proportionate  amounts  as 
dividends."  Wallin  v.  Johnson  City 
DLiumber  &  Manufacturing.  Co.,  136 
Tenn.  124,  L.  E.'A.  1917  B  323,  188  S. 
W.  577.      , 

"A  dividend  is  usually  considered  a 
parcel  of  the  mass  of  corporate  prop- 
erty until  declared,  and  therefore  in- 
cident to  and  parcel  of  the  stock  up 
to  the  time  it  is  declared.  Before  its 
declaration  it  will  pass  with  a  sale  or 
device  of  the  stock.  Whoever  owns 
the  stock  prior  to  the  declaration  of 
the  dividend  owns  the  dividend  also. 
The  moment  the  dividend  is  declared, 
then  it  becomes  separate  and  distinct 
from  the  stock,  and  the  dividend  falls 
to  him  who  is  the  proprietor  of  the 
stock  of  which  it  was  before  incident. 
A  transfer  of  stock  passes  all  divi- 
dends declared  subsequent  to  the 
transfer."  In  re  Wilson's  Estate,  — 
Ore.  — ,  167  Pae.  5«0. 

80  Tepfer  v.  Ideal  Gas  &  Electrical 
Fixtures  Co.,  58  N.  Y.  Misc.  396,  109 
N.  Y.  Supp.  664;  Corgan  v.  George  P. 
Lee  Coal  Co.,  218  Pa.  386,  120  Am.  St. 
Eep.  891,  11  Ann.  Cas.  838,  67  Atl. 
655. 
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the  dividend,  is  thus  changed  from  one  of  partnership  ownership  to 
that  of  creditor.  He  thereafter  stands  to  the  corporation  in  a  dual 
relation, — with  respect  to  his  stock,  as  partner  and  part  owner  of 
the  corporate  property ;  with  respect  to  the  dividend,  as  creditor  upon 
a  par  with  other  creditors  of  the  corporation.  The  severance  of  the 
earnings  from  the  general  mass  of  feorporate  property,  and  the  prom- 
ise to  pay,  arising  :^om  the  declaration  of  the  dividend,  works  this 
change.  The  earnings  represented  by  the  dividend,  although  the  fruit 
of  the  general  property  of  the  company,  are  no  longer  represented  by 
the  stock,  but  become  a  debt  of  the  company  to  the  individual  who 
at  the  time  of  the  declaration  of  dividend  was  the  owner  af  the  stock. 
That  the  dividend  is  payaible  at  a  future  date  can  .work  no  distinction 
in  the  right.  The  debt  exists  from  the  time  of  the  declaration  of 
dividend,  although  payment  is  postponed  for  the  convenience  of  the 
f.ompany.  The  right  became  fixed — absolute  by  the  declaration.  This 
right  could,  of  course,  be  transferred  with  the  stock  by  special  agree- 
ment, but  not  otherwise.  The  dividend  would  not  pass  as  an  incident 
of  the  stock.  "*^  In  an  English  case,  dividends  which  have  been 
declared  are  happily  likened  to  fallen  fruit,  which  does  not  pass 
under  a  sale  or  gift  of  the  tree.^^ 

§3701.  — Executory  contracts  to  sell;  sales  for  future  deJivery. 

In  the  absence  of  an  agreement  to  the  contrary,  the  buyer  under  an 
executory  contract  to  sell  stock  is  not  entitled  to  dividends  until 
the  legal  title  to  the  stock  has  passed  to  him,^^  which  is  not  until 
delivery  is  made  to  him  or  is  due  to  him  and  is  offered  to  be  made, 
unless  there  is  something  in  the  contract  specifying  or  implying  a 
contrary  intention.**  A  contract  to  sell  on  demand  does  not  transfer 
the  stock,  and  the  other  party,  after  a  demand  and  completion  of  the 
sale,  has  no  right  to  a  dividend  declared  before  the  demand,  though 
not  payable  until  afterwards.** 

Where  there  is  a  sale  of  stock  in  prsesenti  but  the  date  of  delivery 
and  payment  is  postponed,  the  vendee  is  entitled  to  all  dividends  de- 
clared between  the  date  of  the  agreement  and  the  date  of  closing  to 

51  Wheeler   v.   Northwestern  Sleigh  63  Gilf  allan  v.  Gilfallan,  168  Cal.  23, 
Co.,  39  Fed.  347,  quoted  with  approval  Ann.  Cas.  1915  D  784,  141  Pac.  623. 
in  Clark  v.  Campbell,  23  Utah  569,  54  64  Gilfallan    v.    Gilfallan,    168    Cal. 
h.  E.  A.  508,  90  Am.  St.  Eep.  716,  65  23,  Ann.    Cas.    1915  D    784,    141   Pac. 
Pac.  496.  623. 

52  De  Gendre  v.  Kent,  L.  E.  4  Eq.  66  Bright  v.  Lord,   51  Ind.   272,   19 
283,  approved  in  MoLaran  v.  Crescent  Am.  Eep.  732. 

Planing  Mill   Co.,   117  Mo.   App.  40, 
93  a  W.  819. 
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the  purchaser.*"  And  this  is  equally  true  whether  the  vendor  actually 
owns  the  stock  when  the  contract  is  made  or  not.*''  "If  the  seller, 
for  speculative  purposes,  takes  the  chances  of  acquiring  the  shares  in 
time  for  delivery,  or  if,  having  the  shares,  at  the  time  of  sale,  he 
deals  with  them  till  the  time  for  delivery,, he  acts  at  his  own  risk."*' 
On  the  other  hand  where  stock  is  deposited  in  escrow  to  be  deliver'ed 
to  the  vendee  if  he  pays  a  certain  sum  within  a  certain  time,  dividends 
declared  before  such  payment  is  made  belong  to  the  vendor.*'  Of 
course  the  purchaser  is  not  entitled  to  dividends  declared  after  the 
purchase  if  he  loses  his  right  to  the  stock  by  failure  to  comply  with 
the  contract  of  purchase,  for  his  right  to  the  dividend  depends  upon 
his  ownership  of  the  stock.*" 

Where  the  representative  of  a  deceased  stockholder  refuses  to  recog- 
nize a  contract  right  of  the  surviving  stockholders  to  purchase  the 
stock  of  the  decedent  until  it  is  determined  by  the  court,  upon  such 
determination  the  survivors  are  entitled  to  dividends  declared  in  the 


seCurrie  v.  White,  45  N,  T.  822 ; 
Lafountain  &  Woolson  Co.  v.  Brown, 
—  Vt.  — ,  101  Atl.  36. 

Where  stock  is  sold,  to  be  deliv- 
ered at  the  option  of  the  seller,  the 
purchaser,  and  not  the  seller,  is  en- 
titled to  a  dividend  declared  after 
the  sale  and  before  delivery.  Currie 
V.  White,  45  N.  Y.  822;  Black  v.  Hom- 
ersham,  4  Exch.  Div.  24. 

Under  such  circumstances  the  pur- 
chaser is  chargeable  with  interest 
from  the  date  of  the  sale  to  the  time 
of  delivery  and  is  therefore  entitled 
to  the  dividends  accruing  during  that 
time.     Currie  v.  White,  45  N.  Y.  822. 

In  Eowe  v.  White,  112  N.  Y.  App. 
Div.  6«8,  98  N.  Y.  Supp.  729,  afE'd 
189  N.  Y.  523,  82  N.  E.  1132,  this  rule 
was  held  not  to  apply  where  the 
owner  of  stock  agreed  to  sell  it  to 
the  defendajit  or  to  such  corporation 
as  he  might  indicate  on  the  per- 
formance of  certain  conditions,  and 
the  stock  was  delivered  to  a  corpora- 
tion at  the  defendant's  request,  but 
the  conditions  named  in  the  contract 
were  not  complied  with  and  hence  the 
request  could  not  be  regarded  as  made 
pursuant  to  it.  Under  such  circum- 
stances it  was  held  that  a  dividend 


declared  between  the  time  when  the 
stock  was  delivered  to  the  defendant 
indorsed  in  blank  and  the  time  when 
it  was  delivered  by  him  to  the  corpo- 
ration and  the  purchase  price  was 
paid  by  it"  belonged  to  the  vendor. 

57  Currie  v.  White,  45  N.  Y.  822. 
"The      purchaser      cannot      know 

whether  the  seller  has  the  shares  or 
not,  nor  do  his  rights  depend  upon 
that  fact.  Th%y  are  the  same  as  if 
the  seller  had  the  shares  on  hand, 
which  he  pretends  to  sell,  and  made  a 
present  sale  of  them  postponing  sim- 
ply the  actual  delivery  and  keeping 
them  on  hand,  in  the  meantime.  On 
this  theory  the  purchaser  pays  inter- 
est on  the  purchase  money.  He  is, 
therefore,  entitled  to  dividends  ac- 
cruing between  the  sale  and  deliv- 
ery."    Currie  v.  White,  45  N.  Y.  822. 

58  Currie  v.  White,  45  N.  Y.  822. 

69  Such  pais^ment  does  not  relate 
back  to  the  date  of  the  agreement, 
unless  under  exceptional  circum- 
stances. Clark  V.  Campbell,  23  Utah 
569,  54  L>.  R.  A.  508,  90  Am.  St.  Bep. 
716,  65  Pac.  496. 

60Phinizy  v.  Murray,  83  Ga.  747, 
6  L.  E.  A.  426,  20  Am.  St.  Rep.  342, 
10  S.  E.  358. 
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meantime  on  paying  for  the  stock  at  the  agreed  rate  with  interest  from 
the  date  of  the  decedent's  death.^^ 

One  who  acts  as  agent  or  intermediary  in  the  sal6  of  stock  is  not 
entitled  to  dividends  declared  between  the  date  when  the  stock  is 
delivered  to  him  indorsed  in  blank  for  the  purpose  of  consummating 
the  sale  and  the  date  when  such  sale  is  consummated  by  delivery  of 
the  certificates  to,  and  payment  of  the  purchase  price  by,  the  vendee.'* 

§  3702.  —  Provisions  of  statute,  charter  or  by-laws.  The  general 
rule  stated  in  the  preceding  section  ^  may  be  changed  by  statute,  or 
by  the  corporation's  charter  or  articles  of  association,  or  by  the  terms 
of  the  resolution  declaring  the  dividend,  as  where  the  articles  provide 
that  a  shareholder  shall  not  receive  any  dividend  after  the  period  at 
which  he  ceases  to  be  the  owner  of  shares,  but  that  dividends  on  such 
shares  shall  continue  in  suspense  until  some  other  person  shall  become 
the  owner  of  them.'*  The  effect  in  this  regard  of  provisions  requir- 
ing stock  transfers  to  be  registered  on  the  books  of  the  corporation 
is  considered  in  other  sections.'^ 

§  3703.  —  Contract  modifications.  The  general  rule  that  the  trans- 
feree of  stock  is  entitled  to  all  dividends  declared  after  the  transfer, 
and  the  transferrer  to  all  those  declared  before  the  transfer,"  may 
be  changed  by  the  terms  of  the  transfer  or  agreement  of  the  parties.''' 

61  In  re  Lindsay's  Estate,  210  Pa.  ville  Woolen  Mills  Co.,  93  Va.  673,  25 

224,  59  Atl.  1074.  S.  E.  1003. 

WEowe  V.   White,  112  N.  Y.   App.  In  Hartley  v.  Pioneer  Iron  Works, 

Div.  688,  9i8  N.  Y.  Supp.  729,  afE'd  189  181  N.  Y.  73,  73  N.  E.  576,  rev'g  87 

N.  Y.  523,  82  N.  E.   1132.     And  this  N.  Y.  App.  Div.  107,  84  N.  Y.  Supp. 

was  held  to  be  true  though  after  the  79,  it  was  held  that  resilutions  of  the 

sale  was  consummated   the  blank  in-  directors  constituted  a  declaration  of 

dorsement    was    filled    in    with    such  a  dividend  on  all  the  stock  of  the  cor- 

agent's  name  and  the  transfer  dated  poration,  including  shares  that  it  had 

back  to  a  day  prior  to  that  on  which  purchased    from    a    decedent    and    an 

the  dividend  was  declared.  agreement    to    sell    this    latter    stock, 

63  See  §  3700,  supra.  and  that  the  vendee  of  such  stock  was 

64  Clive  V.  Clive,  Kay,  600.  entitled  to  such  dividend.  And  it  was 
66  See  §  3784  et  seq.,  infra.  further  held  that  where  the  dividend 
66  See  §  3700,  supra.  was  credited  to  the  vendee  on  the  cor- 
67 Farmers'     &     Merchants'     Nat.  porate   books   and   was   permitted   to 

Bank  v.  Mosher,  63  Neb.  130,  88  N.  W.  stand  on  the  books  for  some  eighteen 

552;    Lancaster   Trust   Co.   v.   Mason,  months  without  objection,  neither  this 

152  N.  C.  660,  136  Aim.  St.  Eep.  851,  68  credit  nor  a  further  dividend  declared 

S.  E.  235,  modifying  151  N.  C.  264,  65  on  all  the  stock  could  be  defeated  by 

S.   E.   1015;    Kaufman   v.    Charlottes-  changing   the    corporate   books,   mak- 
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So  the  contract  may  give  the  vendee  a  right  to  dividends  previously 
declared,®*  or  may  give  the  vendor  a  right  to  subsequent  dividends,®^ 
or  may  provide  that  one  party  or  the  other  is  to  have  all  dividends 
declared  up  to  a  certain  time.'"*  The  usages  and  rules  of  stock  ex- 
changes in  this  regard  may  also  enter  into  and  form  a  part  of  eon- 
tracts  of  sale  made  through  the  agency  of  their  members.''^ 

Some  courts  have  held  that  one  who  sells  stock  reserving  the  divi- 


ing  the  latter  dividend  apparently  re- 
late to  a  time  prior  to  .the  sale  of  the 
said  stock,  under  a  claim  that  the  sale , 
of  said  stock  had  been  "ex-divi- 
dend." 

68  Under  a  contract  for  the  sale  of 
stock  "including  all  dividends  due  or 
to  become  due  thereon, ' '  the  vendee  is 
entitled  to  a  stock  dividend  previously 
declared.  Eose  v.  Barclay,  191  Pa.  St. 
594,  45  L.  E.  A.  392,  43-Atl.  385. 

69  Under  a  contract  by  which  a 
party  agreed  to  buy  stock  within  a 
certain  time  if  the  owner  should  de- 
sire to  sell,  and  which  reserved  to  him 
all  dividends  declared  during  the  time 
01  the  option,  it  was  held  that  he  was 
not  entitled  to  a  dividend  declared 
before,  though  it  was  payable  during, 
the  time  of  the  option.  Hopper  v. 
Sage,  112  N".  Y.  530,  8  Am.  St.  Eep. 
771,  20  N.  E.  350,  aff'g  47  N.  T. 
Super.  Ct.  77.  But  see  Harris  v.  Ste- 
vens, 7  N.  H.  454. 

See  also  Hancock  v.  Clark,  68  Vt. 
302,  35  Atl.  317,  where  the  vendor 
of  stock  reserved  the  right  to  divi- 
dends thereon  until  payment  there- 
for. 

70  An  agreement  by  which  the  seller 
of  shares  is  to  receive  all  dividends 
up  to  a  certain  time  does  not  entitle 
him  to  a  dividend,  declared  after  that 
time,  of  profits  earned  during  the  time 
within  which  he  was  entitled  to  divi- 
dends, because  a  shareholder  has  no 
right  to  the  profits  of  the  corporation 
until  a  division  is  made  or  a  dividend 
is  declared.  Hyatt  v.  Allen,  56  N.  Y. 
553,  15  Am.  Eep.  449. 


Where  stock  was  assigned  with  a 
transfer  of  "all  dividends  made  after 
the  morning  of  the  23rd  of  Septem- 
ber,"-both  parties  at  the  time  expect- 
ing that  a  dividend  would  be  made  on 
the  22nd  of  the  month,  but  in  fact 
it  was  not  made  until  after  the  morn- 
ing of  the  23rd,  it  was  held  that  the 
dividend  did  not  pass  to  the  assignee. 
Brewster  v.  Lathrop,  15  Oal.  21. 

71  Hill  V.  Newichawanick  Co.,  8 
Hun  (N.  Y.)  459,  afE'd  71  N.  Y.  593. 
In  this  case  it  is  said:  "It  is  un- 
derstood that  sales  of  stock  made  at 
the  board  of  brokers  in  this  city  at 
any  time  before  the  day  fixed  for  the 
closing  of  the  books  of  transfer  of  the 
corporation  or  company  declaring  a 
dividend  payable  at  a  future  day, 
carry  with  them  the  dividend  so  de- 
clared, and  the  price  paid  is  regulated 
accordingly.  After  the  books  are 
closed,  the  sales  are  understood  to  be 
ex-dividend,  and  the  price  is  corre- 
spondingly affected,  by  .the  fact  that 
the  seller  retains  and  is  to  collect  the 
dividend. ' ' 

But  a  usaje  of  the  stock  exchange 
cannot  be  shown  where  the  contract 
was  made  at  the  office  of  one  of  the 
parties,  by  a  broker  who,  as  to  it, 
was  not  acting  as  a  member  of  the 
exchange,  and  was  not  shown  to  be 
a  member,  and  where  such  usage 
would  have  been  inconsistent  with  the 
rules  of  law  and  would  have  contra- 
dicted the  plain  terms  and  legal  ef- 
fect of  the  contract.  Hopper  v.  Sage, 
112  N.  Y.  530,  8  Am.  St.  Eep.  771,  20 
JSr.  E.  350. 
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dends  that  may  be  declared  by  a  certain  date  is  not  entitled  to  stock 
dividends,  but  only  to  cash  dividends,  so  declared.'''^ 

§3704.  Rights  as  between  pledgor  and  pledgee.  In  the  absence 
of  agreement  to  the  contrary,  a  pledge  of  shares  of  stock  as  collateral 
security  carries  with  it,  as  an  incident  of  the  pledgee's  special  owner- 
ship, the  right. to  receive  dividends  afterwards  declared,  to  be  applied 
on  the  debt,  or  held  in  trust  for  the  pledgor ;  ''^  and  if  the  pledgor  col- 


78  Where  two  persons  exchanged 
stock  owned  by  them  in  different  cor- 
porations, each  reserving  dividends 
declared  for  a  certain  month,  and  one 
of  the  corporations  declared  both  a 
stock  and  a  cash  dividend  in  that 
month,  it  was  held  that  the  cash 
dividend  belonged  to  the  original 
owner  of  the  stock,  but  that  the  stock 
dividend  belonged  to  the  new  owner. 
Kaufman  v.  Charlottesville  Woolen 
Mills  Go.,  93  Va.  673,  25  S.  E.  1003. 

Where  a  contract  for  the  sale  of 
stock,  made  after  the  corporation  had 
declared  regular  and  extra  cash  divi- 
dends and  a  stock  dividend,  all  pay- 
able in  January,  reserved  "the  Janu- 
ary dividend"  to  the  seller,  it  was 
held  that  this  referred  only  to  divi- 
dends payable  in  money,  and  hence 
tha-t  the  seller  was  entitled  to  the 
regular  and  extra  cash  dividends,  but 
that  the  stock  dividend  belonged  to 
the  purchaser,  it  appearing  that 
neither  party  knew  that  it  had  been 
declared.  Lancaster  Trust  Co.  v.  Ma- 
son, 152  N.  C.  660,  136  Am.  St.  Eep. 
851,  68  S.  E.  235,  modifying  151  N.  C. 
264,  65  S.  E.  1015. 

,  73  United  States.  Equitable  Trust 
Co.  V.  National  Bank  of  Commerce, 
211  Fed.  688. 

California^  McAuley  v.  Moody,  128 
Oal.  202,  60  Pac.  778.  See  also  Gilfal- 
lan  V.  Gilfallan,  168  Cal.  23,  Ann.  Cas. 
1915  D  784,  141  Pac.  623. 

Georgia.  Merchants  &  Mechanics 
Bank  v.  Boyd  Co.,  143  Ga.  755,  85  S. 
E.  914;  Eeid  v.  Caldwell,  120  G-a.  718, 
48  S.  E.  191;  Alrmour  &  Co.  v.  East 
Eome  Town  '00.,  98  Ga.  45i8,  25  -S.  E. 


504;  Guarantee  Co.  of  North  America 
V.  East  Rome  Town  Co.,  96  Ga.  511, 
51  Am.  St.  Eep.  150,  23  S.  E.  503. 

lUiuois.  Fairbaiik  v.  Merchants' 
Nat.  Bank  of  Chicago,  132  111.  120, 
22  N.  E.  524,  rev'g  on  other  grounds 
30  111.  App.  28. 

Maryland.  GemmeU  v.  t)avis,  75 
Md.  546,  32  Am.  St.  Eep.  412,  23  Atl. 
1032. 

Massachusetts.  See  Farquhar  v. 
Canada-Atlantic  &  Plant  S.  S.  Co., 
212  Mass.    278,  98  N.  E.  1036. 

Missouri.  Gaty  v.  HollidajT^,  8  Mo. 
App.  118. 

Nebraska.  Farmers'  &  Merchants' 
Nat.  Bank  v.  Mosher,  63  Neb.  130,  88 
N.  W.  552;  Central  Nebraska  Nat. 
Bank  v.  Wilder,  32  Neb.  454,  49  N. 
W.  369. 

New  Hampshire.  Fourth  Nat.  Bank 
V.  Manchester  Eeal  Estate  &  Manu- 
facturing Co.,  77  N.  H  4>81,  93  Atl. 
661. 

New  York.  Booth  v.  Consolidated 
Fruit  Jar  Co.,  62  Misc.  -252,  114  N. 
Y.  Supp.  1000. 

Oregon.  Steel  v.  Island  Milling 
Co.,  47  Ore.  29&,  83  Pac.  783. 

Pennsylvania.  Boyd  v.  Conshoeken 
Worsted  Mills,  149  Pa.  St.  363,  24  Atl. 
287. 

South  Carolina.  Maxwell  v.  Na- 
tional Bank  of  Greenville,  70  S.  C. 
532,  3  Ann.  Cas.  723,  50  S.  E.  196. 

Texas.  Fulton  v.  National  Bank  of 
Denison,  26  Tex.  Civ.  App.  115,  62 
S.  W.  84. 

Utah.  George  E.  Barse  Live  Stock 
Co.  V.  Eange  Valley  Cattle  Co.,  16 
Utah  59,  50  Pac.  630. 
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lects  them,  he  will  be  required  to  account  therefor  to  the  pledgee.'* 
But  while  it  has  been  said  that  it  is  the  duty  as  well  as  the  right  of 
the  pledgee  to  collect  them,''*  it  has  been  held  that  his  failure  to  do 
so  will  not  cast  upon  him  the  duty  of  crediting  the  uncollected  divi- 
dends on  the  debt.''®  Where  the  stock  pledged  is  assigned  by  the 
pledgee,  the  assignee  of  the  pledge  cannot  be  held  liable  to  the  owner 
of  the  stock  for  dividends  paid  to  the  pledgee  after  the  Eissignment.'''' 

If  the  transfer  has  been  registered  on  the  books  of  the  company, 
or  although  not  so  registered,  if  the  corporation  has  notice  thereof, 
it  will  be  liable  to  the  pledgee  if  it  pays  such  dividends  to  the  pledgor.''* 
As  between  the  parties  the  failure  to  register  the  transfer  on  the  books 
of  the  coitiporation  does  not  affect  the  right  of  the  pledgee  to  divi- 
dends.''^ 

Failure  of  a  pledgee  to  demand  a  dividend  before  it  is  paid  is  not 
a  waiver  of  his  admitted  right  to  a  subsequent  dividend  which  he 
does  demand  b6.fore  payment.*" 

Even  after  the  debt  has  been  satisfied-  the  pledgee  may  recover 
from  the  corporation  dividends  accruing  before  that  time,  provided 
they  have  not  already  been  paid  to  the  pledgor.*^    But  payment  to 


"The  general  rule  that  the  increase 
of  the  property  is  pledged  with  it, 
applies  to  dividends  accruing  on  stock 
while  it  is  held  in  pledge  and  gives 
them  to  the  pledgee."  Meredith  Vil- 
lage Sav.'  Bank  v.  Marshall,  68  N.  H. 
417,  44  Atl.  526. 

"The  pledge  of  tht  stock  was  a 
pledge  of  the  dividends  accruing-  on  it 
during  the  continuance  of  the  pledge, 
and  gave  the  pledgee  the  legal  title  tO' 
both  alike. ' '  Hunt  v.  Laconia  &  L.  St. 
By.  Co.,  6&  N.  H.  561,  39  Atl.  437. 

Wheri  the  dividends  amount  to  a 
sufficient  suni  to  pay  the  debt,  the 
pledgor  is  entitled  to  the  stock.  Eeid 
V.  Caldwell,  120  Ga.  718,  48  S.  E.  191. 

74  Equitable  Trust  Co.  v.  National 
Bank  of  Commerce,  211  Fed.  688;  Fair- 
bank  V.  Merchants'  Nat.  Bank  of  Chi- 
cago, 132  111.  120;  32  N.  E..524,  rev'g 
on  other  grounds  30  111.  App.  28. 

He  receives  them  to  the  pledgor's 
use,  and  may  maintain  an  action 
against  him  for  them.  Gaty  v.  Holli- 
day,  8  Mo.  App.  118. 


"Wiien-  the  pledgor  receives  them 
he  holds  them  as  the  trustee  of  the 
pledgee,  and  is  answerable  for  them 
to  the  pledgee  in  a  suit  for  their  re- 
covery." ,  Meredith  Village  Sav. 
Bank  v.  Marshall,  68  N.  H.  417,  44 
Atl.  526. 

76  Armour  &  Oo.  v.  Bast  Rome  Town 
Co.,  98  Ga.  458,  25  S.  E.  504;  Guaran- 
tee Co.  of  North  America  v.  East 
Rome  Town  Co.,  96  Ga.  511,  51  Am. 
St.  Bep.  150,  23  S.  E.  503;  Gaty  v. 
Holliday,  8  Mo.  App.  118. 

76  The  dividend  is  still  the  prop- 
erty of  the  pledgor.  McAulay  v. 
Moody,  138  Cal.  202,  60  Pac.  778. 

77  Maxwell  v.  National  Bank  O'f 
Greenville,  70  S.  C.  532,  3  Ann.  Oas. 
723,  50  S.  E.  195. 

78  As  to  effect  of  omission  to  regis- 
ter transfers,  see  §  3794  et  «eq.,  infra. 

79  See  §  3815,  infra. 

80  Fourth  Nat.  Bank  v.  Manches- 
ter Beal  Estate  &  Manufacturing  Co., 
77  N.  H.  481,  93  Atl.  661. 

81  As  to  such  dividends  the  pledgee 
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the  pledgor  is  a  good  defense  to  an  action  brought  by  the  pledgee  for 
that  purpose.*^ 

The  right  of  the  pledgee  to  receive  dividends  extends  only  to  those 
declared  after  the  making  of  the  pledge,  and  not  to  dividends  pre- 
viously declared.*'  And  it  follows  that,  where  a  renewal  of  a  note 
and  a  pledge  of  stock  given  to  secure  it  amounts  to  a  payment  of  the 
old  note  and  a  release  of  the  pledge  securing  it,  the  pledgee  is  not 
entitled  to  dividends  declared  before  such  renewal.**  But  a  part  pay- 
ment of  the  debt  and  the  giving  of  a  new  note  for  the  balance  wiU  not 
have  that  effect  where  the  effect  of  the  transaction  is  not  to  create  a 
new  and  distinct  pledge,  but  the  intent  of  the  parties  is  rather  to 
ccmtinue  the  original  pledge  in  force.** 

Of  course  "the  parties  to  the  pledge  may  agree  that  the  dividends 
may  be  drawn  by  the  pledgor  and  held  as  his  property. ' '  *® 

An  assignment  of  future  dividends  does  not  give  the  assignee  a 
priority  of  right  thereto  over  a  previous  pledgee  of  the  stock,  after 
the  latter  has  demanded  payment  from  the  corporation.*'  But  where 
the  assignment  is  based  upon  a  valuable  consideration  and  the  as- 
signee has  neither  actual  nor  constructive  notice  of  the  pledge,  the 
consent  of  the  pledgee  that  a  dividend  may  be  paid  to  the  assignee 
may  estop  him  to  recover  the  same  from  the  latter.** 

is  the  trustee  of  the  pledgor,  and  it  is  86  Fourth  Nat.  Bank  v.  Manchester 

his  right   and   duty  to   collect   them,  EeaJ  Estate  &  Manufacturing  Co.,  77 

and    if    they    are    not    paid*    to    the  N.  H.  481,  93  Atl.  661. 

pledgor  he  may  demand  of  the  pledgee  By    express    agreement   the   pledge 

an  accounting  for   them.     Guarantee  may  not  include  a  pledge  of  the  divi- 

Oo.  of  North  America  v.  East  Rome  dends.     Graty  v.  Holliday,  8  Mo.  App. 

Town  Co.,  96  Ga.  511,  51  Am.  St.  Rep.  ri8. 

150,  23  S.  E.  503,  followed  in  AimDur  Of  course,  where,  by  a  special  eon- 

&  Co.  V.  East  Rome  Town  Co.,  98  Ga.  tract   the  pledgor  reserves   the  right 

458,  25  S.  E.  504.  to  collect  the  dividends  himself,  the 

82  Guarantee  Co.  of  North  America  rule  that  the  dividends  belong  to  the 
V.  East  Rome  Town  Co.,  96  Ga.  511,  pledgee  does  not  apply.  Guarantee 
51  Am.  St.  Rep.  150,  2'3  S.  E.  503,  fol-  Co.  of  North  America  v.  East  Rome 
lowed  in  Armour  &  Co.  v.  East  Rome  Town  Co.,  96  Ga.  511,  51  Am.  St.  Rep. 
Town  Co.,  98  Ga.  458,  25  s!  B.  504.  150,  23  S.  E.  503. 

83  Fairbank  v.  Merchants '  Nat.  87  Fourth  Nat.  Bank  v.  Manchester 
Bank  of  Chicago,  132  111.  120,  22  N.  E.  Real  Estate  &  Manufacturing  Co.,  77 
524,  rev'g  30  111.  App.  28.  N.  H.  481,  93  Atl.  661. 

See  generally  §  3700,  supra.  88  Where  the  president  of  the  cor- 

81  Fairbank     v.     Merchants'     Nat.  poration  pledges  his   stock  and  then 

Bank  of  Chicago,  132  111.  120,  22  N.  B.  assigns   future    dividends   thereon   to 

524,  rev 'g  30  111.  App.  28.  the  treasurer  of  the  corporation,  and 

85  Boyd     V.     Conshocken     Worsted  the  pledgee  consents  to  the  payment 

Mills,  149  Pa.  St.  363,  24  Atl.  287.  of   a  dividend  tp  th^  treasurer,  the 
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§  3705] 


Pkivate  Coepobations 


[Ch.  56 


§  3705.  Rights  of  legatees  and  distributees.  Since  dividends  be- 
long to  the  person  who  owns  the  stock  at  the  time  when  they  are 
declared,*'  and  since  "a  legatee  of  shares  takes  the  stock  as  it  was 
at  the  time  of  the  testator's  death,"*"  a  specific  legatee  of  shares  of 
stock  is  entitled  to  all  dividends  declared  after  the  testator's  death, 
although  out  of  profits  earned  before,  but  he  is  not  entitled,  unless  by 
express  provision  in  the  will,  to  dividends  declared  before  the  testa- 
tor's  death,  although  not  payable  until  afterwards.  Such  dividends 
form  part  of  the  corpus  of  the  estate,  and  go  to  the  executor.*^  It 
has,  however,  been  held  that  so  much  of  an  extraordinary  dividend  as 
represents  surplus  accumulated  before  the  testator's  death  goes  to 
the  residuary  legatee  ratheir  than  to  a  specific  legatee  of  the  stock.®^ 
On  the  other  hand  it  has  been  held  that  where  the  stock  is  doubled 
after  the  death  of  the  testator  and  the  new  stock  allotted  to  the  stock- 
holders on  payment  of  a  specified  sum  per  share,  a  special  legatee  is 
entitled,  as  against  the  residuary  legatee,  to  so  much  of  the  value  of 
the  new  stock  as  grew  out  of  the  accumulated  profit  belonging  to  the 
old  shares,  and  that  where  the  new  stock  has  been  paid  for  by  the 
administrator  out  of  the  funds  of  the  estate,  the  specific  legatee  is 
entitled  to  have  such  stock  transferred  to  him  on  repayment  of  that 
amount.'* 


pledgee  is  estopped  to  question  his  dis- 
positioiii  of  it,  and  cannot  recover  it 
from  him.  Fourth  Nat.  Bank  v.  Man- 
chester Real  Estate  &  Manufacturing 
Co.,  77  N.  H.  481,  93  Atl.  661. 

89  See  §  3700,  supra. 

SOMcLaran  v.  Orescent  Planing 
Mill  Co.,  117  Mo.  App.  40,  93  S.  W.. 
819;  Missouri  Bapt.  Sanitarium  v.  Mc- 
Cune,  112  Mo.  App.  832,  87  8.  "W.  93; 
In  re  Wilson's  Estate,  —  Ore.  — ,  167 
Pac.  5«0. 

91  Connecticut.  Phelps  v.  Farmers ' 
&  Mechanics'  Bank,  28  Conn.  269. 

Missouil.       McLaran     v.     Crescent 

'  Planing  Mill  Co.,  117  Mo.  App.  40,  93 

S.  W.  819 ;  Missouri  Bapt.  Sanitarium 

T.  McCune,  112  Mo.  App.  332,  87  8.  "W. 

93. 

New  York.  In  re  Kernochan,  104 
N.  Y.  618,  11  N.  E.  149;  In  re  Bran- 
dreth's  Estate,  64  App.  Div.  566,  72 
N.  Y.  Supp.  333;  In  re  Leavitt's  Es- 
tate, 86  Misc.  609,'  146  N,  Y.  Supp. 


758;  Brundage  v.  Brundage,  65  Barb. 
397,  1  Thomps.  &  C.  8i2,  aff'd  60  N.  Y. 
544. 

Oregon.'  In  re  Wilson's  Estate,  167 
Pae.  580. 

England.  De  Gendre  v.  Kent,  L.  E. 
4  Eq.  283. 

"It  is  immaterial  when  the  divi- 
dends accrued,  whether  before  or 
after  the  death  of  the  testator." 
Missouri  Bapt.  Sanitarium  v.  Mc- 
Cune, 112  Mo.  App.'  332,  87  6.  W.  93. 

Where  the  owner  of  stock  dies  be- 
fore a  scrip  dividend  is  declared,  the 
dividend  goes  to  the  legatee  of  the 
stock;  but  he  is  not  entitled  to  a  scrip 
dividend  received  by  the  testator. 
Brundage  v.  Brundage,  65  Barb.  (N. 
Y.)  397,  1  Thomps.  &  C.  82,  aff'd 
60  N.  Y.  544. 

98 In  re  Leavitt's  Estate,  8«  N.  Y. 
Misc.  609,  148  N.  Y.  Supp.  758. 

93  Bushee  V.  Freeborn,  11  E.  I.  149, 
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Ch.  56]  Stock  and  Stockholdees  [§3706 

A  bequest  of  a  speeiflc  sum  to  be  paid  from  the  proceeds  of  the  sale 
of  the  stock  is  not  a  bequest  of  the  stock  itself,  and  in  such  case  divi- 
dends declared  before  tfee  sale  takes  place  belong  to  the  estate  and 
not  to  the  legatee.'* 

In  states  where  the  title  to  the  personal  property  of  one  who  dies 
testate  passes  to  his  executor,  the  executor  of  course  takes  title  to 
stock  owned  by  the  decedent  at  the  time  of  his  death,'^  and  hence  is 
entitled  to  dividends  on  such  stock  subsequently  declared,  and  may 
sue  to  recover  the  same,  until  the  stock  is  regularly  assigned  to  the 
distributees  by  a  decree  of  distribution.  The  pendency  of  an  appeal 
from  a  decree  of  distribution  suspends  its  efficacy,  and  the  efficacy  of 
an  indorsement  and  delivery  of  the  stock  to  the  distributee  in  pursu- 
ance thereof,  and  until  the  appeal  is  determined  the  company  has  no 
right  to  transfer  the  stock  on  its  books  to  the  distributee  nor  to  his 
assignees,  and  can  derive  no  rights  from  so  doing.  If  the  decree  is 
reversed,  the  right  of  the  executor  to  the  stock  is  restored  and  the 
matter  stands  as  though  no  such  decree  had  ever  been  made.  And 
he  may  recover  from  the  corporation  dividends  subsequently  declared 
and  paid  by  it  to  the  distributee  and  his  assignees  where  it  had  notice 
of  the  pendency  of  the  appeal  and  Of  the  reversal  of  the  decree  before 
such  payments  were  made.  And  in  code  states  he  may  maintain 
an  action  for  that  purpose  regardless  of  whether  his  title  to  the 
stock  is  to  be  regarded  as  a  legal  or  an  equitable  one.^^ 

The  right  to  dividends  as  between  a  person  entitled  to  the  income 
and  profits'  of  stock  and  the  remainderman  is  considered  in  a  subse- 
quent section.®^ 

§3706.  Rights  of  trustees.  A  person  holding  stock  as  trustee  is 
entitled  to  have  the  dividends  paid  to  him  as  against  the  corporation, 
and  such  payment  relieves  the  corporation  from  liability  therefor 
to  the  cestui  que  trust.'*  But  the  cestui  que  trust  may  have  the  right 
to  say  how  the  dividends  are  to  be  disposed  of.'' 

MiVTissouri     Bapit.     Sanitarium     v.  they  miglit  have  intervened  lia,d  they 

McCune,  112  Mo.  Aj>p.  332,  87  S.  W.  desired   to    do    so.     Ashton    v.    Zeila 

93.  Min.  Co.,  134  CaJ.  408,  66  Pae.  494. 

95 See  §3429  et  seq.,  supra.  9T See,  §3711  et  seq.,  infra. 

96  Ashton  V.  Zeila  Min.  Co.,  134  Oal.  .  98  People  'b  ISTat.  Bank  v.  Cleveland, 

408,  66  Pae.  494.  il7  Ga.  .908,  44  S.  E.  20;  Consolidatea 

The  objection  that  the .  assignees  of  Fruit  Jar  Co.   v.   Wisner,   110  N.   Y. 

the  distributee  were  not  made  parties  App.  Di.y.'99,  97  N.  T.  Supp.  52,  afE'd 

to   such   an    action   is  waived  if   not  J88  N.  y.  624,  81  N.  E.  1162. 

taken   advantage   of  hj   demurrer   or  99ParquhS,r    v.    Canada- Atlantic    & 

answer.    Nor  are  the  assignees  injured  Plant  S,  S.  Co.,  212  Mass.  278,  98  N. 

by  failure  to  make  them  parties  where  E.  1036. 
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§  3707]  Pkivatb  Coepokations  [Ch.  56 

§  3707.  Rights  as  between  husband  and  wife.  At  common  law, 
shares  of  stock  owned  by  a  married  woman,  and  the  right  to  dividends 
thereon,  belong  to  the  husband  if  he  reduces  them  to  possession,  and 
dividends  are  reduced  to  possession  by  the  husband  if  he  receives 
them.^  In  most  jurisdictions,  however,  the  married  woman's  acts 
have  changed  the  common  law,  and  given  married  women  their  prop- 
erty free  from  the  control  of  the  husband ;  and  where  this  is  the  case, 
a  corporation  has  no  right  to  pay  a  husband  dividends  on  shares  owned 
by  his  wife,  unless  she  authorizes  the  payment.^  In  states  where  the 
community  property  doctrine  obtains,  dividends  declared  on  stock 
which  is  the  separate  property  of  either  spouse  are  community  prop- 
erty.^ 

The  right  of  a  husband  to  dividends  on  his  wife's  stock  is  governed, 
in  so  far  as  t'he  right  of  the  corporation  to  pay  the  same  is  concerned, 
not  by  the  law  of  the  state  in  which  they  reside,  but  by  the  law  of 
the  domicile  of  the  corporation.* 

§3708.  Attaching  creditors.  Where  stock  is  attached,  dividends 
subsequently  accruing  thereon  are  impounded  equally  with  the  stock 
itself,^  regardless  of  the  time  when  the  acquisitions  out  of  which  they 
are  declared  may  have  accrued,*  and  pass  to  the  purchaser  of  the 
stock  at  the  execution  sale.'  The  right  of  the  purchaser  to  them, 

1  See  in  this  eonneetion:  3  Bryan    v.    Sturgis,    40    Tex.    dv. 
California.    Dow  v.  Gould  &■  Curry      App.  307,  90  S.  W.  704. 

Silver  Min.  Co.,  31  Cal.  629.  4  Graham  v.  First  Nat.  Bank  of  Nor- 

Maryland.    Brown  v.  Bokee,  53  Mi.  folk,  20  Hun  (N.  Y.)  336,  aff'd  84  N. 

155.  Y.  393,  38  Am.  Rep.  528. 

New   Hampshire.     Wells  v.   Tyler,  6  United    States.      Jacobus    v.    Mo- 

6  Fost.  340.  nongahela  Nat.  Bank,  35  Fed.  396.    See 

New  York.     Graham  v.  First  Nat.  also  Loewe  v.  Savings  Bank,  236  Fed. 

Bank  of  Norfolk,   20   Hun  326,  aff'd  444,  L.  E.  A.  1917  B  936. 

84  N.  Y.  393,  38  Am.  Eep.  528;  Burr  Oalifomia.      Cates    v.    Consolidated 

V.  Sherwood,  3  Bradf.  Surr.  85;  Sear-  Realty  Co.,  25  Cal.  App.  531,  144  Pae. 

ing  V.  Searing,  9  Paige  283.  301;  McCarthy  v.  Boothe,  2  Cal.  App. 

Pemnsylvania.     Slaymaker  v.  Bank  170,  83  Pae.  175. 

of  Gettysburg,  10  Pa.  St.  373.  Maine.    Hagar  v.  Union  Nat.  Bank, 

Virginia.    Harcum's  Adm'r  v.  Hud-  63  Me.  50O. 

nail,  14  Gratt.  369.  Nebraska.     Farmers'  &  Merchants' 

A   husband's    receipt   of   dividends  Nat.   Bank   v.   Mosher,   68   Neb.   713, 

on  his  wife 's  stock  is  not   a  reduc-  724,  100  N.  W.  133,  94  N.  W.  1003. 

tittn  of  the   atock  to   his   possession.  Tennessee.      Moore    v.    Gennett,    2 

Burr  V.  Sherwood,  3  Bradf.  Surr.  (N.  Tenn.  Ch.  375. 

Y.)  85.  6  Hagar  v.  Union  Nat.  Bank,  63  Me. 

2  2   Clark  &   Marshall   on    Corpora-  509. 

tious,  1614.  7  Jacobus     v.     Monongahela     Nat. 
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however,  retains  its  character  as  a  right  to  the  benefit  of  declared 
dividends,  and  remains  separate  from  the  stock,*  and  hence,  in  ac- 
cordance with  the  general  rule,®  will  not  pass  under  an  assignment 
of  the  stock  by  the  purchaser,  unless  specifically  included  in  the 
assignment.*' 

§  3709.  Interpleader.  In  case  conflicting  claims  are  made  to 
dividends  by  the  transferrer  and  the  transferee  of  shares,  or  by 
the  pledgor  and  pledgee,  the  corporation  may  file  a  bill  of  inter- 
pleader,** and  if  it-  fails  to  do  so  it  will  act  at  its  peril  in  making  pay- 
ment to  either  claimant.**  Making  the  corporation  a  party  to  a  suit 
to  set  aside  a  transfer  of  shares  of  its  stock  is  a  demand  and  notice 
to  it  that  the  dividends  on  such  stock  are  claimed  by  the  plaintiff, 
especially  where  the  petition  seeks  to  h^e  the  corporation  enjoined 
from  paying  them  to  the  defendant,  and  if  it  does  pay  them  to  the 
defendant  it  will  be  liable  therefor  to  the  plaiptiff  in  the  event  that 
he  is  ultimately  successful  in  the  suit.** 

§3710.  Assignment  or  transfer  of  dividends.  The  bona  fide 
holder  of  a  certificate  of  stock  has  the  right  to  dispose  of  his  divi- 
dends.** 


Baik,  35  Fed.  396;  Oates  v.  Consoli- 
dated Realty  Co.,  25  Cal.  App.  531, 
144  Pae.  301;  Hagar  v.  Union  Nat. 
Bank,  63  Me.  509.  See  Farmers'  & 
Merchants'  Nat.  Bank  v.  Mosher,  63 
Neb.  130,  88  N.  W.  552.  See  also 
Loewe  v.  Savings  Bank,  236  Fed.  444, 
L.  E.  A.  1917  B  938. 

SCates  V.  Consolidated  Eealty  Co., 
25  Cal.  App.  531,  144  Pae.  301, 

9  See  §3700,  supra. 

10  Cates  V.  Consolidated  Eealty  Co., 
25  Cal.  App.  531,  144  Pae.  301. 

H  Cross  V.  Eureka  Lake  &  T.  Canal 
Co.,  73  Cal.  302,  2  Am.  St.  Eep.  808, 
14  Pae.  885;  Salisbury  Mills  v.  Towns- 
end,  109  Mass.  115;  Merchants'  Nat. 
Bank  v.  Eichards,  6  Mo.  App.  454, 
aff'd  74  Mo.  77;  McCord  v.  Nabours, 
101  Tex.  494,  111  S.  W.  144,  109  S.  W. 
013,  aff'g  (Tex.  Civ.  App.),  103  S.  "W. 
469,  82  S.  W.  153.  See  also  People's 
Nat.  Bank  v.  Cleveland,  117  Ga.  908, 
44  S.  E.  20.  Compare  Hinckley  v. 
Pfister,  83  Wis.  64,  53  N.  "W.  21. 


12  McCord  V.  Nabours,  101  Tex.  494, 
111  S.  "W.  144,  109  S.  W.  913,  aff'g 
(Tex.  Civ.  App.),  103  6.  "W.  469,  82 
S.  W.  153. 

13  McCord  V.  Nabours,  101  Tex.  494, 
111  S.  W;  144,  109  S.  W.  913,  aff'g 
(Tex.  Civ.  App.),  103  S.  W.  469,  82  S. 
W.  153. 

14  Willis  V.  Lauridson,  161  Cal.  106, 
118  Pae.  530;  CogBwell  v.  Second  Nat. 
Bank,  78  Conn.  75,  60  Atl.  1059,  aff'd 
204  U.  S.  1,  51  L.  Ed.  343.  See  also 
New  Jersey  Car  Spring  &  Eubber  Co. 
V.  Fields,  85  N.  J.  L.  217,  88  Atl.  1031. 

In  Farquhar  v.  Canada-Atlantic  & 
Plant  S.  S.  Co.,  212  Mass.  278,  98  N. 
E.  1036,  it  was  held  that  an  agree- 
ment between  the  promoters  of  the 
corporation  and  a  person  who  pur- 
chased in  their  interest  the  entire 
stock  of  the  company  operated  as  aji 
assignment  and  appropriation  of  their 
interest  in  the  net  earnings  of  the 
company  to  the  reduction  of  their  in- 
delbtedness   to  him,   that   such   agree- 
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§  3710]  Peivatb  CoBPOEATioisrs  [Ch.  56 

The  fact  that  authority  from  the  holder  of  a  certificate  to  another 
to  collect  dividends  is  not  on  file  with  the  corporation  does  not  neces- 
sarily or  inferentially  imply  that  no  such  authority  was  given.^* 

§  3711.  Rlgfht  to  dividends  as  between  life  tenant  and  remainder- 
man— ^Dividends  declared  before  creation  of  the  trust.  Under  a 
bequest  or  gift  of  the  income  and  profits  of  shares  of  stock  for  life  or 
years,  the  beneficiary  is  not  entitled  to  dividends  declared  before,  al- 
though not  payable  until  after,  the  testator's  death  or  the  time  of 
the  gift.  Such  a  dividend  is  a  debt  due  from  the  corporation,  and 
passes  to  the  executor  as  a  part  of  the  estate.  "As  soon  as  the  profits 
on  shares  of  stock  are  ascertai^ied  and  declared,"  said  the  New 
York  court  in  such  a  ease,  "they  cease  to  be  the  property  of  the  com- 
pany, and  the  owner  of  the  shares  becbmes  entitled  to  the  dividend. 
It  at  once  forms  part  of  his  estate.  The  fact  that  they  are  made 
^payable  at  a  future  time  is  immaterial.  The  dividend  to  which  the 
jlife  tenant  may  be  entitled  as  income,  can  only  be  that  which  the  com- 
pany declares  after  that  relation  is  acquired.  In  this  case  the 
dividend  represented  profits  or  income,  but  had  becdme  a  debt  before 
the  will  took  effect."" 

§  3712.  —  Ordinary  cash  dividends  earned  after  creation  of  trust. 

When  the  owner  of  shares  of  stock  makes  a  biequest  or  gift  of  the 
income  and  profits  to  a  person  for  life,  there  can  be  no  doubt  that  all 
ordinary  cash  dividends  declared  after  creation  of  the  trust  will  belong 
to  the  life  tenant  as  income  or  profits,  if  they  are  declared  out  of 
profits  earned  by  the  corporation  since  the  testator's  death.^'' 

ment  was  valid  as  between  the  par-  17  Davis  v.  Jackson,  153  Mass.  58, 

ties  though  not  formally  assented  to  23   Am.   St.   Eep.    801,   25   N.  E.   21; 

ty  the  company,  and  that  after  pay-  Hol'brook  v.  HolbrOok,  74  N.  H.  201, 

ment  had  been  made  by  the  company  12  L.  E.  A.  (N.  S.)  768,  66  Atl.  124; 

to  such  person  in  accordance  with  the  Van  Doren  v.  Olden,  19  N.  J.  Eq.  176, 

terms  of  the  agreement  and  without  97  Am.  Dec.  650;  Estate    f  Smith,  140 

objection,  it  was  too  late- for  one  of  Pa.  St.  344,  23  Am.  St.  Eep.  237,  21 

the   promoters   or    a   person   claiming"-  Atl.  438;   Earp's  Appeal,   28   Pa.   St. 

under  him  to  contend  that  the  latter  368. 

was  entitled  to  the  dividend.  An  extra  cash  dividend  will  go  to 

IB  Willis  v.  Lauridson,  161  Cal.  106,  the  life   tenant  where  there  is  noth- 

118   Pac.   530.  ing  to  show  that  it  was  not  a  dividend 

16  In  re  Kernochan,  104  N.  T.  618,  of  profits  earned  in  the  regular  course 

11  N.  E.  149.  of  business,   and   during -the  term   of 

That  dividends  declared  before  the  the  life  estate.    Newport  Trust  Co.  v. 

death  of   the   testatqr   go  to  the   ex-  Van  Eens^daer,  32  E.  I.  231,  35  L.  E^ 

ecutor  and  not  to  a  legatee,  see  §  3705,  A.  (N.  S.t)>vS30,  78  Atl.  342. 
supra. 
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The  apportionment  of  dividends  declared  out  of  profits  earned 
partly  before  and  partly  after  the  creation  of  the  trust  will  be  con- 
sidered in  subsequent  sections.^' 

§3713.  — Rule  that  all  cash  dividends  go  to  life  tenant.    In  a 

number  of  jurisdictions  it  is  held  that  all  cash  dividends  out  of  profits, 
declared  after  the  testator's  death,  go  to  the  life  tenant,  although  they 
are  payable  out  of  profits  earned  by  the  corporation  before  his  death, 
and  although  it  may  be,  not  an  ordinary  dividend,  but  an  extraordi- 
nary or  unusual  dividend,  payable  out  of  profits  which  had  been  al- 
lowed to  accumulate  for  a  number  of  years  before  the  testator's  death. 
This  is  sometimes  known  as  the  Massachusetts  rule,  and  prevails  in 
that  state,^'  and  in  Connecticut,*®  Delaware,^^  Georgia,^  Illinois,^' 


18  See  §§3717,  3718,   3719,  infra. 

19  Tfelbot  V.  Milliken,  221  Mass.  367, 
108  N.  E.  1060;  Boston  Safe  Deposit 
&  Trust  Co.  V.  Adams,  219  Mass.  175, 
106  N.  E.  590;  Gray  v.  Hemmenway, 
206  Mass.  126,  138  Am.  St.  Eep.  377, 
92  N.  E.  31;  D'Ooge  v.  Leeds,  176 
Mass.  558,  57  N.  E.  1025;  Eeed  v. 
Head,  6  Allen  (Mass.)  174.  See  also 
Trefry  v.  Putnam,  —  Mass.  — ,  116 
N.  E.  904. 

A  cash  dividend  on  cumulative  pre- 
ferred stock  goes  to  the  life  tenant 
though  it  includes  the  entire  amount 
of  past  accumulated  dividends  which 
might  have  been  declared  thereon, 
since  a  preferred  stockholder  is  not 
entitled  to  dividends  as  such  until  the 
same  have  been  declared.  Boston 
Safe  Deposit  &  Trust  Co.  v.  Adams, 
219  Mass.  17S,  106  N.  E.  590. 

20  Union  &  N.  H.  Trust  Co.  v.  Tain- 
tor,  85  Conn.  452,  83  Atl.  697;  Bishop 
V.  Bishop,  81  Conn.  509,  71  Atl.-  583; 
Green  v.  Bissell,  79  Conn.  547,  8  L.  E. 
A.  (N.  S.)  1011,  118  Am.  St.  Eep.  156, 
9  Ann.  Cas.  287,  65  Atl.  1056;  Bulke- 
ley  v.  Worthington  Ecclesiastical  So- 
ciety, 78  Conn.  526,  12  L.  E.  A.  (N.  S.) 
785,  63  Atl.  351;  Boardman  v.  Board- 
man,  78  Colin.  451,  12  L.  E.  A.  (N.  S.) 
779,  62  Atl.  339;  Smith  v.  Dana,  77 
Conn.  543,  69  L.  E.  A.  76,  107  Am.  St. 


Eep.  •  51,  60  Atl.  117;  Mills  v. 
Britton,  64  Conn.  4,  24  L.  R.  A. 
536,  29  Atl.  231. 

21  Bryan  v.  Aiken,  r—  Del.  — ,  86 
Atl.  674,  rev'g  —  Del.  Ch.  — ,  82  Atl. 
817. 

2ZMillen  v.  Guerrard,  67  Ga.  284, 
44  Am.  Eep.  720. 

In  Jackson  v.  Maddox,  136  Ga.  31, 
Ann.  Cas.  1912  B  1216,  70  S.  E.  865,  it 
is  said:  "The  idea,  which  has  been 
sometimes  advanced,  of  making  an  ap- 
portionment between  a  life-tenant  and 
a  remainderman  according  to  the 
time  when  a  fund  was  earned',  rather 
than  the  time  when  a  dividend  was 
declared,  has  been  repudiated  by  this 
court  in  Mann  v.  Anderson,  106  Ga. 
818,  32  S.  E.  870."  The  question  in- 
volved in  the  latter  case  was  as  to 
an  apportionment  of  a  dividend  de- 
clared after  the  death  of  the  life 
tenant  between  his  estate  and  the  re- 
mainderman. 

23  De  Koven  v.  Alsop,  205  111.  309, 
63  L.  E.  A.  587,  68  N.  E.  930,  afE'g 
107  111.  App.  190. 

The  holding  to  this  effect  in  Water- 
man v.  Alden,  42  111.  App.  294,  was 
approved  by  the  Supreme  Court  on  ap- 
peal (144  111.  90,  30  N.  E.  972),  al- 
though the  judgment  of  the  Appellate 
Court  was  reversed  on  other  grounds. 
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Kentucky,^*  Maine,^^  North  Carolina  ^s  and  Vermont.'" 

It  has  been  said  that  "the  principle  underlying  these  *  *  * 
decisions  is  that  if  the  testator  had  lived  the  dividend  would  have 
been  income  to  him  no  matter  when  the  earnings  were  made,  and 
what  would  have  been  income  to  him  should  be  considered  as  in- 
tended by  him  to  be  income  to  his  beneficiary  for  life  if  declared  in 
dividend  during  her  life. ' '  *'  Another  reason  sometimes  given  for 
rejecting  the  qualification  that  the  life  tenant  is  not  entitled  to  so 
much  of  the  income  as  was  earned'  in  the  lifetime  of  the  testator  is 
that  "too  much  difficulty  and  uncertainty  would  attend  the  practical 
operation  of  such  a  test. ' '  ^' 

Some  of  the  courts  adopting  this  rule  have  recognized  that  there 
possibly  may  be  exceptions  to  it,*°  but  have  held  that  none  will  be 
made  unless  it  is  clearly  demonstrated  that  the  general  rule  would, 
under  the  conditions  of  the  particular  ease,  work  inequity,  and  that 
some  other  determination  of  the  conflicting  claims  would  lead  to  re- 
sults more  in  consonance  with  the  strict  rights  of  the  parties.'^ 

It  has  been  held  to  apply  to  cash  dividends  declared  as  incidents  to 


24  Cox  V.  Gaulbert's  Trustee,  148 
Ky.  407,  147  S.  W.  25;  Hite's  Devisees 
V.  Hite's  Ex'r,  93  Ky.  257,  19  L.  K. 
A.  173,  40  Am.  St.  Eep.  189,  20  S.  "W. 
778;  Chinn  v.  Courtney,  14  Ky.  L. 
Eep.  422. 

25  In  Eichardson  v.  Richardson,  75 
Me.  670,  46  Am.  Eep.  428,  it  was  held 
that,  wbeVe  a  corporation  declares  a 
ddvidend  on  its  stock  payable  in 
money,  the  stockholder  at  the  time, 
whether  a  life  tenant  or  a  remainder- 
man, is  entitled  to  the  whole  divi- 
dend, irrespective  of  its  source, 
amount,  or  the  length  of  time  in  which 
it  was  earned. 

In  Gilkey  v.  Paine,  80  Me.  319,  14 
Atl.  205,  it  was  held  that  one  entitled 
to  thef  ' '  net  annual  income ' '  of  stock 
was  entitled  to  all  dividends  and 
bonuses  distributed  which  represented 
surplus  earnings. 

26  Humphrey  v.  Lang,  169  N.  C. 
601,  L.  E.  A.  1916  B  626,  86  S.  E.  526. 

27  King  V.  Follett,  3  Vt.   385. 

28  Bryan  v.  Aiken,  —  Del.  — ,  8* 
Atl.  674,  rev  'g  —  Del.  Ch.  — ,  82  A"tl. 
817. 


2»Eichardson  v.  Bichardson,  75 
Me.  570,  46  Am.  Eep.  428. 

"The  difliculty  attending  such  an 
inquiry,  the  impossibility  of  attain- 
ing accuracy,  and  of  ascertaining  the 
many  sources  from  which  the  profit 
has  been  derived,  are  the  reasons  for 
this  rule."  Hite's  Devisees  v.  Hite's 
Ex'r,  93  Ky.  257,  19  L.  E.  A.  173,  40 
Am.  St.  Eep.  189,  20  S.  W.  778. 

30  See  Union  &  N.  H.  Trust  Co.  v. 
Taintor,  85  Conn.  452,  83  Atl.  697; 
Bishop  V.  Bishop,  81  Conn.  509,  71 
Atl.  583;  Boardman  v.  Boardman,  78 
Conn.  451,  12  L.  E.  A.  (N.  S.)  779,  62 
Atl.  339. 

31  Boardman  v.  Boardman,  7S  Conn. 
451,  12  L.  E.  A.  (N.  S.)  779,  62  Atl. 
339. 

In  iSmith  v.  Dana,  77  Conn.  543,  69 
L.  E.  A.  76,  107  Am.  St.  Eep.  51,  60 
Atl.  117,  it  is  said  that  the  rule  is 
"one  for  general  application,  and  to 
which  few  if  any  exceptions  should 
be  admitted,"  and  that  "it  ought  not 
to  be,  and  is  not,  one  which  yields 
whenever  an  investigation  might  ap- 
pear to  indicate  its  failure  in  a  given 
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the  merger  of  two  corporations,  and  for  the  immediate  purpose  of 
so  adjusting  the  capital  and  assets  of  the  merging  institutions  that 
the  merger  aould  be  accomplished.'^ 

§3714.  — Rule  that  all  stock  dividends  are  capital.  In  some 
jurisdictions  it  is  held  that  a  stock  dividend  on  shares,  although  it 
may  be  declared  out  of  profits  earned  after  the  death  of  the  testator, 
becomes  a  part  of  the  corpus  of  the  estate,  to  be  preserved  for  the 
remainderman,  and  does  not  go  to  the  life  beneficiary  as  income  or 
profits.  This  is  known  as  the  Massachusetts  rule.  It  obtains  in  that 
state,'*  and  has  also  been  adopted  or  recognized  in  Connecticut,'* 


case  to  accomplish  what  might  be  con- 
ceived to  be  exact  justice  upon  the 
basis  of  some  theoretical  view  of  the 
ultimate  rights  of  persons  asserting 
conflicting  successive  stock  interest. 
One  of  the  purposes  of  the  rule  is  to 
put  an'  end  to  all  such  investiga-  " 
tions,  under  all  ordinary  conditions  at 
least."  Followed  in  Boardman  v. 
Boardman,  78  Conn.  451,  12  L.  E.  A. 
(N.  S.)  779,  62  Atl.  339. 

32  Boardman  v.  Boardman,,  78  Conn. 
451,  12  L.  E.  A.  (N.  S.)  779,  62  Atl. 
339;  Cox  v.  Gaulbert's  Trustee,  148 
Ky.  407,  147  S.  W.  25., 

33  Talbot  V.  Milliken,  221  Mass.  367, 
108  N.  E.  1060;  Gardiner  v.  Gardiner, 
212  Mass.  508,  99  N.  E.  171;  Hyde  v. 
Holmes,  198  Mass.  287,  84  N.  E.  318; 
D'Ooge  V.  Leeds,  176  Mass.  558,  57 
N".  E.  1025.  See  also  Trefry  v.  Put- 
nam, —  Mass.  — ,  116  N.  E.  904;  Da- 
vis V.  Jackson,  152  Mass.  5S,  28  Am. 
St.  Eep.  801,  25  N.  E.  21;  Eand  v. 
Hubbell,  116  Mass.  461,  15  Am.  Eep. 
121;  Leland  v.  Hayden,  102  Mass.  542; 
Daland  v.  Williams,  101  Mass.  571; 
Minot  V.  Paine,  99  Mass.  101,  96  Am. 
Dee.  705;  Atkins  v.  Albree,  12  Allen 
(Mass.)   359. 

34  Union  &  N.  H.  Trust  Co.  v.  Tain- 
tor,  85  Conn.  452,  83  Atl.  697;  Bishop 
v.  Bishop,  81  Conn.  509,  71  Atl.  588; 
Green  v.  Bissell,  79  Conn.  547,  8  L.  E. 
A.  (N.  S.)  1011,  118  Am.  St.  Eep.  156, 
9  Ann.  Caa.  287,  65  Atl.  1056;  Board- 
man  v.  Boardman,  78  Conn.  451,  12  L. 
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E.  A.  (N.  S.)  779,  62  Atl.  389;  Smith 
V.  Dana,  77  Conn.  543,  69  L.  E.  A.  76, 
107  Am.  St.  Eep.  51,  60  Atl.  117; 
Mills  V.  Britton,  64  Conn.  4,  ,24  L.  E. 
A.  536,  29  Atl.  231;  Spooner  v.  Phil- 
lips, 62  Conn.  62,  16  L.  E.  A.  461,  24 
Atl.  524;  Hotchkiss  v.  Brainerd 
Quarry  Co.,  5«  'Conn.  120,  19  Atl.  521; 
Biinley  v.  Grou,  50  Conn.  66,  47  Am. 
Eep.  618.  See  also  Bulkeley  v.  Worth- 
ington  EeclesiasticaJ  Society,  78  Conn. 
526,  12  L.  E.  A.  (N.  S.)  785,  63  Atl. 
351. 

In  Spooner  v.  Phillips,  62  Conn.  62, 
16  L.  E.  A.  461,  24  Atl.  524,  it  was 
held  that,  where  an  association  in- 
creases its  capital  stock  to  represent 
profits  actually  invested  in  extending 
its  business  and  increasing  the  value 
of  its  plant,  and  apportions  new  shares 
pro  rata  among  the  existing  sharehold- 
ers, the  new  shares  represent  capital, 
and  not  "income"  or  "dividends," 
and  do  not  pass  by  a  gift  of  the  origi- 
nal shares  by  deed  of  trust  "to  and 
for  the  use  of"  another,  and  "to  pay 
over  to  her  the  dividends  and  income 
thereof"  during  Tier  life,  and  on  her 
decease  "to  reconvey  and  transfer 
said   stock"  to   the  donor. 

In  Connecticut  it  is  now  expressly  pro- 
vided by  statute  that  all  stock  divi- 
dends shall  belong  to  the  trust  fun'd, 
and  shall  not  be  deemed  a  part  of  the 
use  or  income,  unless  otherwise  ex- 
pressly declared  in  the  instrument 
creating  the  trust,  or  unless  the  cor- 
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Illinois  *^  and  Khode  Island,'®  by  the  Supreme  Court  of  the  United 
States,^'  and  by  the  Supreme  Court  of  the  District  of  Columbia," 
has  been  approved  by  way  of  dictum  in  North  Carolina,**  and  is 
the  rule  by  statute  in  Georgia.*"  And  it  also  seems  to  be'  the  rule  in 
England.*^ 


poration  expressly  declares  such  divi- 
dend to  be  made  from  the  earnings 
of  the  corporation  since  the  formation 
of   the   trust.     Gen.    St.    1902,    §  377. 

35  Billings  v.  Warren,  216  111.  281, 
74  N.  E.  1050;  Blinn  v.  Gillett,  208  111. 
473,  490,  100  Am.  St.  Eep.  234,  70  N. 
E.  704,  aff'g  109  111.  App.  75;  De  Ko- 
ven  V.  Alsop,  205  111.  309,  63  L.  E.  A. 
587,  68  N.  E.  930,  aff'g  107  111.  App. 
190. 

The  holding  to  this  effect  in  Water- 
man V.  Alden,  42  111.  App.  294,  was 
approved  by  the  Supreme  Court  on  ap- 
peal (144  111.  90,  30  N.  E.  972),  al^ 
though  the  judgment  of  the  Appellate 
Court  was  reversed  on  other  grounds. 

36  Greene  v.  Smith,  17  R.  I.  28,  19 
Atl.  1081;  Petition  of  Brown,  14  E. 
I.  871,  51  Am.  Bep.  397.  See  also 
Newport  Trust  Co.  v.  Van  Eensselaer, 
32  E.  I.  231,  35  L.  E.  A.  (N.  S.)  930, 
78  Atl.  342,  where  there  is  dictum  to 
this  effect. 

37  Gibbons  V.  Mahon,  136  IT.  S.  549, 
34  L.  Ed.  525,  aff'g  4  Mackey  (D.  C.) 
130,  54  Am.  Eep.  262.  In  this  case,  a 
testatrix  be«[ueathed  280  shares  of 
stock  in  a  gaslight  company  in  trust 
to  pay  dividends,  "without  diminu- 
tion of  principal,"  to  her  daughter 
for  life.  The  company  having,  from 
its  earnings,  doubled  its  original 
plant,  issued,  after  the  death  of  tes- 
tatrix, additional  shares  of  stock,  rep- 
resenting this  increase  in  the  capital, 
and  divided  them  among  the  stock- 
holders in  proportion  to  the  original 
stock  owned  by  them.  The  benefi- 
ciary claiming  these  additional  shares 
absolutely,  on  the  ground  that  they 
represented  the  profits  or  earnings  of 
the  original  shares,  and  were,  in  ef- 
fect, dividends,  it  was  held  that  they 


were  in  no  sense  dividends,  and  that 
it  was  the  duty  of  the  trustee  to  hqld 
them,  together  with  the  original 
shares,  for  the  benefit  of  the  remain- 
derman, paying  only  the  dividends 
upon  the  whole  number  to  the  life 
legatee. 

iSee  the  analysis  and  criticism  of 
this  case  in  Soehnleiu  v.  Soehnlein, 
146  Wis.  330,  131  N.  W.  739,  where  it 
is  suggested  that  the  real  holding  was 
that  stock  dividends  are  presump- 
tively capital  in  the  absence  of  a 
showing  to  the  contrary,  and  that 
the  case  merely  changed  the  rebut- 
table presumption  of  fact  in  favor  of 
the  life  tenant  to  one  against  him, 
and  repudiated  the  Massachusetts  doc- 
trine that  the  intention  of  the  cre- 
ator of  the  particular  interest  in  the 
stock  is  immaterial. 

38  Gibbons  v.  Mahon,  4  Mackey  (D. 
C.)  130,  54  Am.  Rep.  262,  aff'd  136  U. 
S.  549,  34  L.  Ed.  525.  See  preceding 
note. 

39  Humphrey  v.  Lang,  169  N.  C.  601, 
L.  R.  A.  1916  B  626,  86  S.  E.  626.  In 
this  case  the  dividend  in  question  was 
held  to  be  a  cash  dividend  and  hence 
to  belong  to  the  life  tenant. 

40  Ga.  Code,  1911,  §3667.  Jackson 
V.  Maddox,  136  Ga.  31,  Ann.  Cas. 
1912  B  1216,  70  S.  E.  865;  Millen  v. 
Guerrard,  67  6a.  284,  44  Am.  Eep. 
720. 

41  "When  a  testator  or  settler,"  it 
was  there  said,  "directs  or  permits 
the  subject  of  his  disposition  to  re- 
main as  shares  or  stocks  in  a,  com- 
pany which  has  the  power  either  of 
distributing  its  profits  as  dividend  or 
of  converting  them  into  capital,  and 
the  company  validly  exercises  this 
power,  such  exercise  of  its  power  is 
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This  doctrine  proceeds  on  the  ground  that  since,  in  the  absence 
of  any  restraining  statute,  a  corporation  may  treat  and  deal  with  the 
money  earned  by  it  either  as  an  increase  of  its  property,  or  as  the  prof- 
its of  its  business,  so  long  as  the  corporation  holds  it  as  part  of  the 
corporate  property,  it  is  capital  of  the  corporation,  and  the  interest 
therein  represented  by  each  share  of  stock  is  capital,  and  not  income 
of  that  share.** 

§  3715.  —  What  are  stock  and  what  are  oash  dividends.  In  those 
jurisdictions  in  which  all  stock  dividends  are  (Ordinarily  regarded  as 
capital  and  go  to  the  life  tenant,*^  it  is  often  necessary  to  determine 
whether  a  particular  dividend  is  a  stock  or  a  cash  dividend  before  it 
can  be  determined  to  whom  it  belongs.  As  we  have  seen  in  previous 
sections  it  is  the  characteristic  feature  of  a  stock  dividend  that  the 
property  of  the  corporation  remains  unchanged,  but  that  each  one 
of  the  shares  of  the  increased  capital  stock  represents  a  smaller  frac- 
tional interest  than  before  in  the  total  amount  of  the  corporate  prop- 
erty ;  **  while  on  the  other  hand  a  cash  dividend  does  diminish  the 
property  of  the  corporation  by  exactly  the  amount  of  the  dividend  so 
paid  out,  but  leaves  the  fractional  interests  represented  by  each  share 
of  the  capital  stock  exactly  what  it  was  before.**  It  has  been  said  that 
whether  a  dividend  is  the  one  or  the  other  depends  upon  the  substance 
and  intent  of  the  action  of  the  corporation,  as  shown  by  its  vote.*^ 

binding  on  all  persons  interested  un-  Pritchitt   v.   Nashville   Trust   Co.,   96 

der    the    testator    or    settlor    in    the  Tenn.  472,  33  L.  E.  A.  856,  36  S.  W. 

shares,  and  consequently  what  is  jiaid  1064;   In  re  Heaton'a  Estate,  69  Vt. 

by  the  company  as  dividend  goes  to  550,  li.  E.  A.  1916  D  201,  96  Atl.  21. 

the  tenant  for  life,  and  what  is  paii  42  Gibbons  v.  Mahon,  136  U.  S.  549, 

by  the  company  to  the  shareholder  as  34  L.  Ed.  525,  aff 'g  4  Maekey  (D.  C.) 

capital,  or  appropriated  as  an  increase  130,  54  Am.  Eep.  262;   Do  Koven  v. 

of  the  capital  stock  in   the  concern,  Alsop,  205  111.  309,  63  L.  E.  A.  5i87,  68 

inures  to  the  benefit  of  all  who  are  in-  N.  E.   930,   aff'g   107   111.   App.    190; 

terested  in  the  capital."     Fry,  J.,  in*  D'Ooge  v.  Leeds,  176  Mass.  558,  57  N. 

Bouch  V.  Sproule,   12   App.   Cas.   385,  E.  1025;   Band  v.  Hubbell,  115  Mass. 

397.    And  see  In  re  Barton's  Trust,  L.  461,  15  Am.  Eep.  121. 

E.  5  Eq.  238.            '  43  See  §  3714,  supra. 

For  a  review  of  the  English  authori-  44  See  §  3684,  supra, 

ties,  see  Gibbons  v.  Mahon,  136  U.  S.  45  See  §  3677,  supra. 

549,  34  L.  Ed.  525,  aff'g  4  Maekey  (D.  46  Gardiner  v.   Gardiner,  212  Ma^s. 

C.)  130,  54  Am.  Eep.  262;  Kalbach  v.  S08,  99  N.  E.  171;  Eand  v.  Hubbell, 

Clark,  133  Iowa  215,  12  L.  E.  A.  (N.  115  Mass.  461,  15  Am.  Eep.  121;  Le- 

S.)  801,  12  Ann.  Cas.  647,  110  N.  "W.  land  v.  Hayden,  102  Mass.  542,  551. 

599;  McLouth  v.  Hunt,  154  N.  Y.  179,  In  applying  the  rule  that  cash  divi- 

39  L.  E.  A.  230,  48  N.  E.  548,  aff'g  92  dends  go  to  the  life  tenant  "regard 

Hun(N.  Y.)  607,  38  N.  Y.  Supp.  1146;  should  be  had  not  alone  to  the  letter 
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The  form  of  the  dividend  is  not  necessarily  controlling.*''  And 
"the  real  nature  of  the  transaction  must  be  determined  from  what 
was  done  in  carrying  it  out. "  **  So  "  a  dividend  purporting  to  be 
made  in  cash  will  be  regarded  as  a  stock  dividend  when  it  manifestly 
was  intended  to  be  such,"  *®  while,  on  the  other  hand,  the  fact  that  a 
cash  dividend  is  misnamed  a  stock  dividend  in  the  votes  of  directors 
and  stockholders  authorizing  and  carrying  into  effect  the  distribution 
cannot  change  its  character.^"  Nor  will  the  mere  fact  that  a  dividend 
may  first  or  last  take  the  shape  of  certificates  of  stock  necessarily 
n\ake  it  a  stock  dividend.*^ 

Where  stockholders  are  given  a  right  to  receive  a  dividend  in  cash, 
or  in  lieu  thereof,  to  subscribe  for  a  new  issue  of  stock  to  the  amount 
of  their  interest  in  the  accumulated  earnings,  at  their  election,  it  is 
in  effect  a  cash  dividend,  which  goes  to  the  life  tenant.^*  And  the 
same  is  true  of  a  dividend  of  cash  representing  profits  where  the 


of  the  vote  of  declaration,  but  also  to 
Ifhe  substance  and  intent  of  the  cor- 
porate act  as  disclosed  thereby." 
Bulkeley  v.  Worthington  Ecclesiasti- 
cal Society,  78  Conn.  526,  12  L.  E.  A. 
(N.  B.)  785,  63  Atl.  351.  And  see,  to 
the  same  effect,  Smith  v.  Dana,  77 
Conn.  543,  69  L.  R.  A.  76,  107  Am.  St. 
B^p.  51,  «0  Atl.  117. 

VI  Gardiner  v.  Gardiner,  212  Mass. 
50»,  99  N.  E.  171;  Leland  v.  Hay- 
den,  102  Mass.  542,  551. 

48  Gray  v.  Hemenway,  212  Mass. 
239,  C8  N.  E.  789. 

49  Gray  v.  Hemenway,  219  Mass. 
239,  98  N.  E.  789. 

60  The  fact  that  b.  cash  dividend  is 
misnamed  a  stock  dividend  in  the 
votes  of  directors  and  stockholders 
authorizing  and  carrying  into  effect 
the  distribution  cannot  change  its 
character.  Green  v.  Bissell,  79  Conn. 
547,  8  L.  R.  A.  (N.  S.)  1011,  US  Am. 
St.  Rep.  156,  9  Ann.  Cas.  287,  65  Atl. 
1056. 

El;  Gray  v.  Hemenway,  212  Mass. 
239,  m  N.  E.  789;  Leland  v.  Hayden, 
102  Mass.  542,  551. 

52Ballantine  v.  Young,  79  N.  J. 
Eq.  70,  81  Atl.  119;  Humphrey  v. 
Lang,  169  N.  C.  601,  L.  R.  A.  1916  B 
626,  86  S.  E.  526, 


Where  the  stockholder  is  at  liberty 
to  take  and  retain  the  cash  dividend, 
or  to  take  the  new  stock  and  treat  the 
dividend  as  payment  for  it,  the  divi- 
dend cannot  be  said  to  be  a  stock  divi- 
dend either  in  form  or  effect.  Cox  v. 
Gaulbert's  Trustee,  148  Ky.  407,  147 
S.  "W.  25;  Holbrook  v.  Holbrook,  74 
N.  H.  201,  12  L.  R.  A.  (N.  S.)  768,  66 
Atl.  124. 

Where  a  dividend  payable  in  cash 
was  declared  out  of  the  profits  of  a 
corporation,  it  was  held  to  be  income 
as  between  life  tenant  and  remainder- 
man, although  permanent  improve- 
ments to  an  equal  amount  had  previ- 
ously been  made  by  the  corporation, 
and  it  was  just  sufficient  to  pay  for  a 
voted  increase  of  the  capital  stock  for 
which  the  stockholders  were  at  liberty 
to  subscribe  in  proportion  to  their 
shares.  Davis  v.  Jackson,  152  Mass. 
58,  23  Am.  St.  Rep.  801,  25  N.  E. 
21. 

The  holding  to  this  effect  in  Water- 
man V.  Alden,  42  111.  App.  294,  was 
approved  by  the  Supreme  Court  on 
appeal  (144  111.  90,  30  N.  E.  972),  al- 
though the  judgment  of  the  Appellate 
Court  was  reversed  on  other  grounds. 
See  also  De  Koven  v.  Alsop,  205  111. 
309,   63   L.  R.  A.   587,   68  N.  E.   930, 
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stockholder  is  at  liberty  to  invest  it  at  par  in  stock  which  is  worth  more 
than  par,  if  he  is  also  at  liberty  to  keep  the  cash  dividend  and  sell 
the  right  to  subscribe  for  the  stock.^'  Similarly,  a  dividend  payable 
absolutely  in  cash  is  a  cash  dividend,  although  the  stockholders  are 
given  the  option  to  use  a  part  of  it  in  paying  a  subscription  which 
they  are  invited  to  make  to  the  stock  of  a  new  corporation  having 
no  legal  connection  with  the  one  by  which  the  dividend  is  declared.** 
But  the  contrary  is  true,  and  the  dividend  will  be  regarded  as  a 
stock  dividend,  where  the  stockholder  cannot  sell  the  right  to  take 
the  stock  if  he  keeps  the  cash  dividend,**  or  where  the  dividend  in 
cash  is  a  mere  form,  and  is  required  by  the  votes  under  which  it  is 
declared  to  be  applied  in  payment  of  the  new  stock.*®  Similarly, 
where  each  stockholder  is  given  the  right  to  take  his  proportion  of  the 
new  shares  at  par  or  to  allow  the  directors  to  sell  them  and  to  take 
his  dividends  out  of  the  avails,  it  is  a  stock  dividend,  whichever  he 
does.*''  And  a  distribution  of  stock  as  a  dividend  is  to  be  regarded  as 
a  stock  dividend  notwithstanding  an  agreement  by  all  the  stock- 
holders as  individuals,  which  was  contemplated  by  the  directors  in 
making  the  dividend,  whereby  the  new  stock  was  at  once  converted 
into  money,  and,  in  effect,  reached  the  stockholders  in  that  form.** 
It  has  also  been  held  that,  where  a  corporation,  which  is  unable  to 
pay  arrears  of  dividends  on  cumulative  preferred  stock,  compromises 
with  the  holders  thereof  by  reducing  the  amount  of  the  dividend 
one-half  and  issuing  double  the  amount  of  his  stock  to  each  stock- 

aff 'g   107    111.    App.    190,    where    the  and  directed  the  treasurer  of  the  cor- 

hol'diug  in  Waterman  v.  Alden  is  dis-  poration  to  issue  certificates  for  the 

cussed  and  approved.  new  shares  to   stockholders  only,  and 

63  Hyde   v.  Holmes,  19/S  Mass.   287,  the  treasurer  gave  to  each  stockholder 

84  N.  E.  318;   I>aviB  v.  Jackson,  152  a  check  for  his  share  of  the  dividend, 

Mass.  58,  23  Am.  St.  Eep.  801,  26  N.  which  checks  were  surrendered  by  the 

E.    21;    Newport    Trust    Co.    v.    Van  Btockhiolders    in    exchange     for    new 

Eensselaer,  32  B.  I.  231,  35  L.  E.  A.  sharee,  and  destroyed,  it  was  held  that 

(N.  6.)   930,  78  Atl.  542.  the  dividend  was  in  effect  a  stock  div- 

Bl  Gray    v.    Hemenway,    206    Mass.  idend,  -and  that  a  person  entitled  to 

126,  138  Am.  St.  Eep.  377,  92  N.  B.  the  income  of  shares  for  life  had  no 

31.  right  thereto.     Band  v.  Hubbell,  115 

6B  Daland    v.    Williams,    101    Mass.  Mass.  461,  15  Am.  Eep.  121. 

571.  67  In  substance  guch  a  dividend  ' '  is 

B6So,  where  a  corporation  passed  a  a    dividend    of   newly    created    stock 

vote  to  increase  its  capital  stock,  and  with  an  option  to  have  it  turned  into 

the  board  of  directors,   in  pursuance  cash   by   a  siale   of   the   stock."     Le- 

thereof,   declared   that   a  dividend  in  land  v.  Hayden,  102  Mass.  542,  551. 

cash  should  be  payable  to  each  stock-  58  Boehnlein  v.  Soehnlein,  146  Wis. 

holder,  but  that  it  should  be  applied  330,  131  N.  W.  739. 
by  him  in  payment  of  the  new  shares, 
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holder,  the  new  stock  goes  to  the  remainderman  and  not  to  the  life 
tenant.^® 

"Where  the  surplus  or  undivided  profits  already  have  heen  em- 
ployed in  the  enlargement  of  the  capital  investment  of  the  corpora- 
tion and  have  become  devoted  to  its  physical  plant,  then  a  device  to 
accomplish  the  transformation  of  such  assets  into  stock  obviously  for 
the  benefit  of  existing  stockholders  commonly  will  he  treated  as  a 
stock  and  not  a  cash  dividend. ' '  ®° 

"A  stock  dividend  is  generally  understood  as  a  distribution  made 
by  a  corporation  of  shares  of  its  own  stock. ' '  ®^  And  a  dividend  pay- 
able in  the  etock  of  another  company  in  which  the  corporation  has 
invested  part  of  its  surplus  profits  and  which  is  held  by  it  as  an 
asset  is  a  cash  dividend  and  goes  to  the  life  tenant.®^  And  the  same 
has  been  held  to  be  true  of  a  distribution  by  a  corporation  of  shares 
of  its  own  stock  received  by  it  in  payment  of  a  debt,®^  or  in  which  it 
has  legally  invested  its  surplus*  earnings,  taking  title  thereto  in  the 
name  of  a  trustee.®* 

§3716.  — Rule  that  form  of  dividend  is  immaterial.  In  some 
jurisdictions,  no  distinction  at  all  is  made  between  dividends  payable 
in  cash  and  dividends  payable  in  stock  or  scrip  entitling  the  holder 
to  stock,  so  far  as  the  respective  rights  of  life  beneficiary  and  remain- 
derman are  concerned;  but  it  is  held  that  a  stock  dividend  declared 
on  shares  out  of  profits  belongs  to  the  person  entitled  to  the  income 
or  profits,  if,  under  the  same  circumstances,  he  would  be  entitled  to 
a  cash  dividend.  This  rule,  which  is  generally  known  as  the  Penn- 
sylvania or  American  rule,  obtains  not  only  in  Pennsylvania,®^  but  is 

69  Mills  V.  Britton,  64  Conn.  4,  24  L,  277,  87  Atl.  971;  Estate  of  Smith,  140 

R.  A.  536,  29  Atl'.  231.  Pa.  St.  344,  23  Am.  St.  Eep.  237,  21 

eoTalbot  V.  Milliben,  221  Mass.  367,  Atl.  43i8.     And   see   Appeal  of  Phila- 

im  N.  E.  1060.  delpihia    Trust,    Safe-Deposit    &    In- 

61  Gray   v.    Hemenway,     212    Mass,  suranee  Co.    (Pa..),  16  Atl.  734;   Vin- 

239,  9SN.  E.  769.  ton's  Appeal,  99  Pa.  St.  434,  44  Am. 

62 Union  &  N.  H.  Trust  Co.  v.  Tain-  Eep.   116;   Moss'   Appeal,  83   Pa.   St. 

tor,  85   Conn.  452,  83  Atl.  697;   Gray  264,  24  Am.  Eep.  164;  Wiltbank's  Ap- 

V.  Hemenway,  212  Mass.  239,  96  N.  E.  peal,  64  Pa.  St.  256,  3  Am.  Rep.  585; 

789.    See  also  Leland  v.  Hayden,  lOS  Turpin's    Estate,    21    Wkly.    N.    Gas. 

Mass.  542,  551.  (Pa.)   542. 

63  Green  v.  BisseU,  79  Conn.  547,  8  ' '  Where  a  corporation,  having 
L.  B.  A,  (N.  S.)  1011,  118  Am.  St.  actually  made  profits,  proceeds  to 
Eep.  156,  9  Ann.  Gas.  287,  65  Atl.  distribute  such  profits  among  the 
1056.  stockholders,  the  tenant  for  life  would 

64  Leland  v.  Hayden,  102  Mass.  542,  be  entitled  to  receive  them,  and  this 
551.  without    regard    to    the    form    of   the 

66  In    re    Stokes'    Estate,    240    Pa.      transaction.    Equity,  which  disregards 
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also  in  force  in  the  states  of  Delaware,**  Iowa,*'  Kentucky,**  Minne- 
sota,*' New  Hampshire,'"  New  York.''^     It  likewise  obtains  in  New 


form  and  grasps  the  substance,  would 
award  the  thing  distributed,  whether 
stock  or  moneys,  to  whomsoever  was 
entitled  to  the  profits."  Moss'  Ap- 
peal, 83  Pa.  St.  264,  24  Am.  Eep.  164. 

"The  distribution  of  it  among  the 
stockholders  in  the  form  of  new  cer- 
tificates has  no  effect  whatever  upon 
the  equitable  right  to  it.  It  makes 
no  kind  of  difference  whether  this 
fund  is  secured  by  540  or  by  1,350  cer- 
tificates. Its  eharajcter  cannot  be 
changed  by  the  evidence  given  to  se- 
cure it."  Earp's  Appeal,  26  Pa.  St. 
368. 

66  Bryan  v.  Aiken,  —  Del.  — ,  86 
Atl.  674,  rev'g  —  Del.  Ch.  — ■,  82  Atl. 
817. 

"All  net  earnings,  however  they 
miay  have  been  treated  or  used  by 
the  corporation  during  their  accumula- 
tion, ajid  regardless  of  the  period  dur- 
ing which  they  have  accumulated,  if 
declared  as  dividends  out  of  net  prof- 
its during  the  life  tenancy,  are  given 
to  the  life  tenant  when  declared, 
whether  such  dividends  are  made  in 
cash  or  capital  stock,  provided  that 
the  principal  of  the  trust  is  not  di- 
minished thereby."  Bryan  v.  Aiken, 
—  Del.  — ,  86  Atl.  674,  rev'g  —  Del. 
Ch.  — ,  82  Atl.  817. 

67Kalbaeh  v.  Clark,  133  Iowa  215, 
12  L.  B.  A.  (N.  S.)  801,  12  Ann.  Cas. 
647,  110  N.  W.  599.  See  also  Lauman 
V.  Foster,  157  Iowa  275,  50  L.  E.  A. 
(N..  S.)  531,  135  N.  W.  14. 

68  Cox  V.  Gaulbert's  Trustee,  148 
Ky.  407, 147  S.  W.  25;  Kite's  Devisees 
V.  Hite's  Ex'r,  93  Ky.  257,  19  L.  E. 
A.  173,  40  Am.  St.  Eep.  189,  20  S.  "W. 
778;  Chinn  v.  Courtney,  14  Ky.  L.  Eep. 
422. 

' '  If  the  dividend  be  in  fact  a  profit, 
although  declared  in  stock,  it  should 
be  held  to  be  income."  Hite's  De- 
visees V.  Hite's  Ex'r,  93  Ky.  257,  19 


L.  E.  A.  173,  40  Am.  St.  Eep.  189,  20 
S.  W.  778. 

69  Goodwin  v.  McGaughey,  108 
Minn.  248,  122  N.  "W.  6. 

70  ' '  The  fact  that  a  dividend  is  dis- 
tributed in  stack  or  in  cash  is  of 
little,  if  of  any,  importance  in  deter- 
mining whether  it  is  income  or  capi- 
tal." Holbrook  v.  Holbrook,  74  N. 
H.  201,  12  L.  E.  A.  (N.  S.)  768,  66 
Atl.  124.  In  this  case  the  dividend 
wias  held  to  be  a  cash  dividend,  but 
the  court  says  that  its  conclusion 
would  not  have  been  different  had  it 
been  deemed  a  stock  dividend. 

71  In  re  Baldwin,  209  N.  T.  601,  103 
N.  E.  734,  aff'g  157  N.  Y.  App.  Div. 
697,  142  N.  Y.  Supp.  1107;  In  re  Os- 
borne, 209  N.  Y.  450,  50  L.  E.  A.  (N. 
S.)  510,  Ann.  Cas.  1915  A  298,  103 
N.  E.  723,  823,  modifying  153  N.  Y. 
App.  Div.  312, 138  N.  Y.  Supp.  18;  Eob- 
ertson  v.  De  Brulatour,  188  N.  Y. 
301,  80  N.  E.  9S8,  aff'g  111  N.  Y.  App. 
Div.  882,  98  N.  Y.  Supp.  15;  McLouth 
V.  Hunt,  154  N.  Y.  179,  39  L.  E.  A. 
230,  48  N.  E.  548,  aff'g  92  Hun  (N.  Y.) 
607,  38  N.  Y.  Supp.  1146;  In  re  Me- 
grue,  170  N.  Y.  App.  Div.  653,  155 
N.  Y.  Supp.  1059,  aff'd  217  N.  Y.  623, 
111  N.  E.  1091;  In  re  Leask,  159  N.  Y. 
App.  Div.  102,  143  N.  Y.  Supp.  865, 
modifying  142  N.  Y.  Supp.  462;  Eiggs 
V.  Cragg,  26  Hun  (N.  Y.)  89,  rev'd 
89  N.  Y.  479,  on  the  ground  that 
the  surrogate  had  no  jurisdiction 
to  decide  the  question;  Goldsmith  v. 
iSwift,  25  Hun  (N.  Y.)  201;  Simpson 
V.  Moore,  30  Barb.  (N.  Y.)  637;  Clark- 
son  v.  Clarkson,  18  Barb.  (N.  Y.)  646. 

This  is  the  general  rule  where  the 
dividend  is  based  upon  an  accumula- 
tion of  earnings  or  profits.  Dowry  v. 
Farmers '  Loan  &  Trust  Co.,  172  N.  Y. 
137,  64  N.  E.  796,  aff'g  56  N.  Y.  App. 
Div.  408,  67  N.  Y.  Supp.  759. 

In  De  Koven  v.  Alsop,  205  111,  309, 
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Jersey,''^    Maryland/'    South    Carolina,''*    Tennessee,'^    Vermont,''^ 
Wisconsin '''  and  apparently  in  Maine.'' 


63  L.  U.  A.  587,  68  N.  E.  930,  affi'g 
107  111.  App.  190,  it  is  said  that  Mc- 
Louth  V.  Hunt,  154  N.  Y.  179,  39  L. 
E.  A.  230,  48  N.  E.  548,  and  Lowry 
y.  Farmers'  Loan  &  Trust  Co.,  172  N. 
Y.  137,  64  N.  E.  796,  seem  to  have 
turned  to  some  extent  on  the  lan- 
guage used  in  creating  the  trusts. 

TZBallantine  v.  Young,  79  N.  J. 
Eq.  70,  81  Atl.  119;  Aahhurst  v. 
Field's  Adm'r,  26  N.  J.  Eq.  1,  aff'd  29 
N.  J.  Eq.   625. 

In  Day  v.  Faulks,  79  N.  J.  Eq.  66, 
81  Atl.  354,  aff'd  81  N.  J.  Eq.  173,  88 
Atl.  384,' the  vice  chancellor  held  on 
the  authority  of  l^is  decision  in  Bal- 
'  lantine  v.  Young  that  "stock  divi- 
dends declared  after  the  death  of  the 
testator,  go,  in  so  far  as  they  repre- 
sent earnings  made  since  his  death,  to 
the  life  tenant."  He  further  held 
that  the  life  tenants  were  not  entitled 
to  the  whole  of  the  stock  dividend  in 
question.  The  life  tenants  alone  ap- 
pealed, and  the  Court  of  Errors  and 
Appeals  affirmed  the  decree  (81  N.  J. 
Eq.  173),  on  the  ground  that  they 
were  not  entitled  to  the  whole  of  the 
dividend. 

73  Miller  v.  Safe  Deposit  &  Trust 
Co.  of  Baltimore,  127  Md.  610,  96 
Atl.  766;  Nonthern  Central  Dividend 
Cases,  126  Md.  16,  94  Atl.  338;  Atlan- 
tic Coast  Line  Dividend  Cases,  102 
Md.  73,  61  Atl.  295;  Thomas  v.  Gregg, 
78  Md.  545,  44  Am.  St.  Eep.  310,  28 
Atl.  565. 

A  stock  dividend  must  be  treated 
as  income  if  it  is  based  upon  earn- 
ings, and  if  the  company  had  the 
power  to  so  distribute  it,  and  such 
power  was  validly  exercised.  Coudon 
v.  Updegraf,  117  Md.  71,  83  Atl.  145. 

71  Wallace  v.  Wallace,  90  S.  C.  61, 
72  S.  E.  553. 

75Pritehitt  v.  Nashville  Trust  Oo., 
96  Tenn.  472,  33  L.  R.  A.  856,  36  S.  W. 
1064. 


76  In  re  Heaton's  Estate,  89  Vt. 
550,  L.  R.  A.  1916  D  201,  9'6  Atl.  21. 

77Soehnlein  v.  Soehnlein,  146  Wis. 
330,  131  N.  W.  739. 

In  Soehnlein  v.  Soehnlein,  146  Wis. 
330,  131  N.  W.  739,  it  is  said  that  it 
was  not  the  intention  of  the  court  in 
Pabst  V.  Goodrich,  133  Wis.  43,  113 
N.  W.  398,  "that  a  stock  dividend  as 
between  two  such  ownerships  goes  any 
different  than  a  cash  dividend,"  but 
that  that  case  ' '  should  be  read  merely 
as  deciding  merely  that  a  dividend 
made  as  a  means  of  distributing 
among  stockholders  surplus  accumu- 
lated before  the  creation  of  the  two 
interests  in  the  stock,  as  regards  such 
stock,  went  to  the  owner  in  re- 
mainder. ' ' 

78  In  Gilkey  v.  Paine,  80  Me.  319, 
14  Atl.  205,  it  is  said  that  the  Massa- 
chusetts rule  has  proved  to  be  a  very 
elastic  one  in  the  state  of  its  origin, 
that  ' '  the  effort  in  this  country  has 
been  generally,  to  maiatain  the  in- 
tegrity of  the  capital,  and  to  give  all 
surplus  earnings,  in  whatever  form 
distributed,  to  the  life  tenant."  It 
is  further  said  that  perhaps  no  better 
rule  than  this  can  be  adopted,  and 
that  it  is  the  one  to  which  the  court 
has  endeavored  to  adhere  in  the  case 
at  bar.  In  this  case  the  question  was 
as  to  the  right  to  shares  of  its  own 
stock  purchased  by  the  corporation 
with  its  bonds  and  distributed  to  its 
stockholders,  and  it  was  held  that 
they  belonged  to  t!he  remiainderman. 

In  Richardson  v.  Richardson,  75  Me. 
670,  46  Am.  Rep.  428,  it  is  said  by 
way  of  dictum  that  "the  ieeided 
preponderance  of  authority  proba- 
bly concedes  the  point  that  dividends, 
of  stock  go  to  the  capital,  under  all 
ordinary  circumstances."  But  the 
dividend  involved  in  thait  case  was  a 
cash  one,  and  the  question  was  not  in- 
volved or  decided. 
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In  support  of  this  rule  it  has  been  said  that,  had  the  testator  lived, 
the  new  shares  would  have  been  income  to  him  upon  his  investment  in 
the  original  shares,  and  that  hence  they  are  income  to  his  estate,  as 
owner  of  the  same  investment.'*  It  has  also  'been  said  that  ' '  the  op- 
posite view,  when  followed  back  to  its  source,  will  be  found  not  to 
.have  been  logically  deduced  and  based  on  principle,  but  to  be  a 
mere  arbitrary  rule;  framed  largely,  it  would  seem,  for  convenience 
of  administration  regardless  of  the  liberty  and  inviolability  of  private 
contract  rights. ' '  "*  And  that  it  results  in  giving  to  corporate  officers, 
by  the  mere  form  adopted  'by  them  for  distributing  surplus  earnings, 
power  to  defeat  the  purpose  and  intention  of  the  person  creating 
the  trust,'^  "and  would  take  from  the  ownership  of  property  in  the 
form,  of  corporate  stock  freedom  to  dispose  of  it  as  the  owner  sees 
fit,  as  he  may  any  other  kind  of  property."  '^ 

The  fact  that  the  dividend  is  in  the  form  of  preferred  instead  of 
common  stock  can  make  no  difference  in  the  application  of  the  rule, 
so  long  as  the  transaction  was  in  good  faith  with  no  intent  to  take 
advantage  of  the  owner  in  remainder.*^ 

Of  course  the  rule  under  discussion  applies  only  where  stock  divi- 
dends are  declared  out  of  profits.  If  they  represent  corporate  cap- 
ital they  go  to  the  remainderman  as  in  the  case  6i  other  divisions  of 
capital ;  ^*  and,  as  in  other  eases,*^  the  question,  therefore,  becomes  one 
of  fact  as  to  the  actual  nature  of  the  dividend.^^ 

79  Bryan  v.  Aiken,  —  Del.  — ,  86  81  In  re  Heaton's  Estate,  89  Vt. 
Atl.  674,  rev'g  —  Del.  Ch.  — ,  82  Atl.  550,  L.  E.  A.  19'16D,201,  96  Atl.  21; 
817;  Pritchitt  v.  Nashville  Trust  Co.,  Soehnlein  v.  Soehnlein,  146  Wis.  330, 
96  Tenn.  472,  33  L.  E.  A.  856,  36  S.  131   N.   W.    739. 

"W.   1064;   In  re  Heaton's  Estate,  89  82 Soehnlein  v.  Soehnlein,  146  "Wis. 

Vt.  550,  L.  E.  A.  1916  D  201,  96  Atl.  330,  131  N.  W.  739. 

21.      ^  83  Soehnlein  v.  Soehnlein,  146  Wis. 

"In  construing  his  will  it  is   only  330,  131  N.  W.  739. 

reasonable  to  presume  that  the  testa-  StSee  §  3720,  infra, 

tor   used   the   word    'income'    in    the  86  See  §3726,  infra, 

sense  it  would  have  when  applied  to  86  Delaware.     Bryan    v.    Aiken,    86 

the  stock  while  he  was  living;  so  that  Atl,  674,  rev  'g  —  Del.  Ch.  — ,  82  Atl. 

what  would  have  been  income  to  him,  817. 

if  living,  should  be   regarded   as   in-  Iowa.     Kalbaoh  v.  Clark,  133  Iowa 

come  to  his  estate  after  his  death."  215,  12  L.  E.  A.  (N.  S.)  801,  12  Ann. 

In  re  Heaton's  Estate,  89  Vt.  550,  L.  Gas.  647,  110  N.  W.  599. 

E.  A.  1916  D  201,  96  Atl.  21.  Maryland.      Thomas    v.    Gregg,    78 

80  Soehnlein  v.  Soehnlein,  146  Wis.  Md.  545,  44  Am.  Sit.  Eep.  310,  28  Atl. 
330,  131  N.  W.  739.     And  see  to  the  565. 

same  effect.  In  re  Heaton's  Estate,  89  New  Hampshire.     Holbrook  v.  Hol- 

Vt.  550,  L.  E.  A.  1916  D  201,  96  Atl.      brook,  74  N.  H.  201,  12  L.  E.  A.  (N. 
21.  S.)   768,  66  Atl.  124. 
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The  rule  must  also  be  taken  in  connection  with  the  rule  that  the 
life  tenant  is  entitled  to  all  dividends  declared  out  of  profits  earned 
after  the  severance  of  the  life  estate  from  the  ultimate  ownership  of 
the  stock,  while  the  remainderman  is  entitled  to  those  declared  out 
of  those  earned  before  that  time,  in  jurisdictions  where  both  of  these . 
doctrines  obtain." 

§3717.  — Apportionment  according  to  time  when  earned — Gen- 
eral statement.  In  a  number  of  jurisdictions  it  is  held  that  the  life 
tenant  is  entitled  to  all  dividends  declared  out  of  profits  earned  after 
the  testator's  death,  but  that  dividends  out  of  profits  which  accumu- 
lated during  the  testator's  lifetime  belong  to  the  corpus  of  his  estate 
and  go  to  the  remainderman,**  or,  in  other  words,  that  a  dividend 
declared  after  the  right  to  the  income  has  been  severed  from  the 
ultimate  ownership  of  the  stock  belongs  to  the  person  entitled  to  the 
income  only  in  so  far  as  it  is  derived  from  the  earnings  of  the  stock 
after  such  severance.**  And,  according  to  this  doctrine,  if  a  dividend 
is  declared  out  of  profits  earned  partly  before  and  partly  after  the 
testator's  death,  it  is  apportioned  between  the  life  tenant  and  the 


New  York.  MeLouth  v.  Hunt,  154 
N.  Y.  179,  39  L.  R.  A.' 236;  48  N.  B. 
548,  aff 'g  912  Hun  607,  36  N.  T.  Supp. 
1146. 

srsee  i  3717  eit  seq.,  infra. 

88  Minnesota.  Goodwin  v.  Me- 
Gaughey,  108  Minn.  248,  122  N.  W.  6. 

New  Hampshire.  Holbrook  v.  Hol- 
brook,  74  N.  H.  201,  12  L.  B.  A.  (N. 
S.)  768,  66  Atl.  124;  Lord  v.  Brooks, 
52  N.  H.  72. 

New  Jersey.  Ashhurst  v.  Field's 
Adm'r,  26  N.  J.  Eq.  1,  afE'd  29  N.  J. 
Eq.  605;  Van  Doren  v.  Olden,  19  N. 
J.  Eq.  176,  97  Am.  Dee.  650. 

Pennsylvania.  In  re  Stokes'  Es- 
tate, 240  Pa.  288,  87  Atl.  975;  Boyer's 
Appeal,  224  Pa.  144,  73  Aitl.  320;  Es- 
tate of  Smith,  140  Pa.  St.  344,  23  Am. 
S*.  Eep.  237,  21  Atl.  438;  Estate  of 
Oliver,  136  Pa.  St.  43,  9  L.  E.  A.  421, 
20  Am.  iSt.  Rep.  894,  20  Atl.  527;  Bid- 
die's  Appeal,  99  Pa.  St.  278;  Wilt- 
bank's  Appeaa,  64  Pa.  St.  256,  3  Am. 
Eep.  585;  Eafp's  Appeal,  28  Pa.  St. 
368. 

South  Carolina.     Wallace   v.   Wal- 


lace, 90  g.  C.  61,  72  S.  E.  563;  Cobb  v. 
Eant,  36  S.  C.  1,  14  S.  E.  959. 

Wisconsin.  In  re  Barron's  Will,  163 
Wis:  275,  155  N.  W.  1087;  Miller  v. 
Payne,  150  Wis.  354,  136  N.  W.  811; 
Soehnlein  v.  Soehnlein,  146  Wis.  330, 
]31  N.  W.  739;  Pabst  v.  Goodrich,  133 
Wis.  43,  14  Ann.  Cas.  824,  113  N.  W. 
398.  (See  explanation  Of  this  ease  in 
iSoehnlein  v.  Soehnlein,  146  Wis.  330, 
351,  131  N.  W.  739.) 

A  profit  made  by  a  land  company 
by  the  sale  of  a  tract  of  land  after  the 
testator's  death  is  to  be  regarded  as 
made  after  that  itime  where  the  in- 
crease in  the  value  of  the  land  is  due 
to  the  discovery  of  ore  thereon  by 
third  persons  after  that  time.  Oli- 
ver's Estate,  136  Pa.  St.  43,  9  L.  E.  A. 
421,  20  Am.  St.  Eep.  894,  20  Atl.  527. 

89  Brown  v.  Brown,  72  N.  J.  Eq. 
667,  65  Atl.  739;  Lister  v.  Weeks,  60 
N.  J.  Eq.  215,  225,  46  Atl.  558,  aff'd 
61  N.  J.  Eq.  675,  47  Atl.  1132;  Lang 
V.  Lang's  Ex'r,  57  N.  J.  Eq.  325,  41 
Atl.  705,  modifying  66  N.  J.  Eq.  603, 
40  Atl.  278. 
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remainderman.^*  Reasons  given  in  support  of  this  rule  are  that  the 
undivided  earnings,  if  any,  give  value  to  the  stock,  although  not  yet 
carried  to  the  surplus  account,  and  form  part  of  the  capital  of  the 
testator's  estate  just  as  much  as  if  the  stock  had  been  converted  into 
money  on  the  day  of  his  death.®^  And  it  has  been  said  that,  while  it 
perhaps  may  be  difficult  to  apply  the  rule  in  some  cases,  "when  prop- 
erly applied  it  arrives  at  results  which  are  absolutely  just,  and  secures 


SOHolbrook  v.  Holbrook,  74  N.  H. 
201,  12  L.  E.  A.  (N.  S.)  768,  66  Ml. 
124;  Brown  v.  Brown,  72  N.  J.  Eq. 
667,  65  Atl.  739;  Lister  v.  Weeks,  60 
N.  J.  Eq.  215,  225,  46  Atl.  558,  afE'd 
61  N.  J.  Eq.  675,  47  Atl.  1132;  Lang  v. 
Lang's  Ex'r,  57  N.  J.  Eq.  325,  41  Atl. 
705,  modifying  56  N.  J.  Eq.  603,  40 
Atl.  278;  Ashhurst  v.  Field's  Adm'r, 
26  N.  J.  Eq.  1,  aff'd  29  N.  J.  Eq.  625; 
Van  Doren  v.  Olden,  19  N.  J.  Eq.  176, 
97  Am.  Dee.  650;  In  re  Stokes'  Es- 
tate, 240  Pa.  288,  87  Atl.  975;  In  re 
Stokes'  Estate,  240  Pa.  277,  87  Atl. 
971;  Beyer's  Appeal,  224  Pa.  144,  73 
Atl.  320;  Estate  of  Smith,  140  Pa. 
St.  344,  23  Am.  St.  Rep.  337,  21.  Ml. 
438;  Biddle's  Appeal,  99  Pa.  St.  278; 
Earp's  Appeal,  28  Pa.  St.  368;  In  re 
Barron's  "Will,  163  Wis.  275,  155  N. 
W.  1087.;  Miller  v.  Payne,  150  Wis. 
354,  136  N.  W.  811. 

Surplus  and  undivided  profits  ex- 
isting at  the  time  of  the  death  of  the 
testator  go  inito  the  corpus  of  the 
trust  estate.  The  surplus  cannot  be 
regarded  as  income  until  it  is  "declared 
as  a  dividend  "for  the  obvious  rea- 
son that  what  is  surplus  one  year  may 
be  swepit  away  as  losses  the  next 
year."  In  re  Barron's  Will,  163  Wis. 
275,  156  N.  W.  10«7. 

"The  dividend  is  apportionable  in 
the  ratio  that  the  surplus  at  testa- 
tor's death  bears  to  the  surplus  accu- 
mulated thereafter  up  ito  the  time  the 
dividend  was  declared."  Ballantine 
V.  Young,  79  N.  J.  Eq.  70,  81  Atl. 
119. 

The  division  may  be  agreed  upon 
and    settled    by    the    interested    par- 


ties. In  re  Barron's  Will,  163  Wis. 
275,  15'5  N.  W.  1087. 

91  Lang  V.  Lang  'a  Ex  'r,  57  N.  J. 
Eq.  325, 41  Atl.  705,  modifying  56  N.  J. 
Eq.  602,  40  Atl.  278. 

"Where  trust  funds,  of  which  the 
income,  interest,  or  profits  are  given 
to  one  person  for  life,  and  the  prin- 
cipal bequeathed  over  upon  the  death 
of  the  life  tenant,  are  invested  either 
by  the  trustee,  or  at  the  death  of  the 
testator,  in  stock  or  shares  of  an  in- 
corporated company,  the  value  of 
which  consists  in  part  of  an  accu- 
mulated surplus  or  undivided  earnings 
laid  up  by  the  company,  as  is  fre- 
quently the  case,  such  additional 
value  is  part  of  the  capital;  that  this, 
as  well  as  the  par  value  of  the  shares, 
must  be  kept  by  the  trustee  intact 
for  the  benefit  of  the  remainderman; 
but  the  earnings  on  such  capital,  as 
well  as  upon  the  par  value  of  the 
shares,  belong  to  the  life  tenant." 
Van  Doren  v.  Olden,  19  N.  J.  Eq.  176, 
97  Am.  Dee.  650. 

"Where  the  profits  of  a  manufac- 
turing or  banking  corporation  have 
been  accumulaiting  for  many  ears  un- 
til the  market  value  of  the  stock  is 
more  than  double  its  original  price, 
and  the  owner  dies,  directing  the  'in- 
come' of  his  estate  to  be  applied  to 
particular  objeots  for  limited  periods, 
these  extraordinary  accumulations  are 
as  much  a  part  of  his  capital  as  any 
other  portion  of  his  estate,  and  must, 
therefore,  be  regarded  as  forming  a 
part  of  the  principal  from  which  the 
future  income  is  to  arise."  Earp's 
Appeal,  28  Pa.  St.  368, 


6171 


§  3717] 


Pbivatb  Cobpoeations 


[Ch.  56 


to  the  life  tenant,  and  to  those  entitled  in  remainder,  precisely,  what 
they  of  right  are  entitled  to  have,  and  this  cannot  be  said  of  the 
practical  operation  of  any  other  rule. "  '^ 

The  rule  requiring  an  apportionment  applies  to  stock  dividends 
in  those  states  where  no  distinction  is  made  between  stock  and  cash 
dividends  in  so  far  as  the  respective  rights  of  life  tenants  and  re- 
maindermen are.  concerned,®*  although  there  is,  of  course,  no  room 
for  its  application  in  those  jurisdictions  where  all  stock  dividends  are 
regarded  as  capital  and  go  to  the  remainderman.®* 

In  Maryland  stook  dividends  are  distributed  and  apportioned 
according  to  the  time  when  the  fund  out  of  which  they  are  declared 
was  earned,'^  but  all  cash  dividends  declared  during  the  continuance 


92 Smith's  Estate,  140  Pa.  St.  344, 
366,  23  Am.  St.  Eep.  237,  21  Atl.  438, 
quoted  with  approval  in  In  re  Stokes ' 
Estate,  240  Pa.  277,  87  Atl.  971. 

93  Itlimiesota.  Goodwin  v.  Me- 
Gaughey,  108  Minn.  248,  122  N.  W.  6. 

New  Hampshire.  Holbrook  v.  Hol- 
brook,  74  N.  H.  201,  12  L.  E.  A.  (N. 
S.)  7&8,  66  Atl.  124. 

New  Jersey.  Ballantine  v.  Young, 
79  N.  J.  Eq.  70,  81  Atl.  119. 

New  York.  See  §  3718,  infra  (next 
section). 

Pennsylvania.  In  re  Stokes'  Es- 
tate, 240  Pa.  277,  87  Atl.  971;  Estate 
of  Smith,  140  Pa.  St.  344,  23  Am.  St. 
Eep.  237,  21  Atl.  438;  Earp's  Appeal, 
28  Pa.  St.  368. 

Wisconsdn.  Soehnlein  v.  Soehnlein, 
146  Wis.  330,  131  N.  "W.  739;  Pabst  v. 
Goodrich,  133  Wis.  43,  14  Ann.  Cas. 
824,  113  N.  W.  398.  (See  explanation 
of  Pabst  V.  Goodrich  in  Soehnlein  v. 
Soehnlein.) 

In  Day  v.  Faulka,  79  N.  J.  Bq.  66, 
81  Atl.  354,  the  vice  chancellor,  fol- 
lowing his  decision  in  Ballantine  v. 
Young,  79  N.,  J.  Eq.  70,  81  Atl.  119, 
apportioned  a  stock  dividend,  and 
held  that  the  life  tenants  were  en- 
titled to  such  a  dividend  in  so  far  as 
it  represented  earnings  made  after  the 
testator 's  death,  but  further  held  that 
they  wefe  not  entitleid  to  anything 
more   than   such   earnings,  and   hence 


that  they  were  not  entitled  to  the 
whole  of  the  dividend  in  question  be- 
cause a  part  of  it  represented  capital. 
The  decree  was  afB.rmed  on  the  latter 
ground  on  appeal  by  the  life  tenants 
(81  N.  J.  Eq.  173,  88  Atl.  384),  the 
Court  of  Errors  and  Appeals  holding 
that  the  general  question  whether  a 
stook  dividend,  strictly  so  called,  is 
to  be  apportioned  between  the  life 
tenant  and  the  remainderman  was  not 
presented  for  their  decision  because 
the   remaindermen   had  not   appealed. 

For  states  in  which  no  distinction 
is  made  between  stock  and  cash  divi- 
dends in  so  far  as  the  respective  rights 
of  life  tenants  and  remaindermen  are 
concerned,  see  §  3716,  supra. 

Exitraordinary  stock  dividends  will, 
of  course,  be  apportioned  in  those  jur- 
isdictions where  extraordinary  divi- 
dends are  apportioned  and  ordinary 
ones  are  not.    See  §  3718,  infra. 

94  See  §  3714,  supra. 

95  Miller  v.  Safe  Deposit  &  Trust 
Go.  of  Baltimore,  127  Md.  610,  96,  Atl. 
766;  Northern  Cent.  Dividend  Cases, 
126  Md.  16,  94  Atl.  338. 

In  Thomas  v.  Gregg,  78  Md.  545. 
44  Am.  St.  Eep.  310,  28  Atl.  565,  the 
directors  had  adopted  a  resolution 
reciting  that  the  net  earnings  for 
three  specified  fiscal  years,  one  of 
which  ended  before  the  testator's 
death,  had  amounted  to  a  certain  sum, 
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of  the  life  tenancy  go. to  the  life  tenant  though  they  are  extraordinary 
in  character  and  regardless  of  the  time  when  the  fund  was  accumu- 
lated.^® In  that  state  it  has  been  said  that  when  a  stock  dividend  "is 


and  that  said  sum  had  been  used  for 
permanent  improvements  and  better- 
ments, and  that  therefore  a  dividend 
payable  in  stock  be  declared  covering 
said  years.  It  was  held  that  as  the 
earnings  for  the  specified  fiscal  year 
ending  before  the  testator's  death 
could  be  easily  told,  they  Should  be 
treaited  as  capital. 

In  Coudon  v.  Updegraff,  117  Md.  71, 
83  Atl.  145,  it  was  held  that  a  stock 
dividend  declared  out  of  earnings 
must  be  treated  as  income.  It  does 
not  appear  from  the  opinion  when  the 
fund  out  of  which  the  dividend  was 
declared  accumulated,  and  that  point 
was  not  discussed,  but  the  testator 
died  in  1890,  and  the  dividend  was  de- 
clared in  1901. 

.  In  Foard  v.  Safe  Deposit  &  Trust 
Co.  of  Baltimore,  122  Md.  476,  89  Atl. 
724,  where  a  cash  dividend  declared 
out  of  funds  accumulated  during  testa- 
tor's  lifetime  was  held  to  be  corpus, 
Coudon  v.  Updegraff  was  distinguished 
on  the  ground  that  "it  was  not  un- 
til the  lapse  of  a  long  interval  after 
the  commencement  of  the  trust  that 
the  dividend  •  *  *  was  de- 
clared. ' ' 

In  Coast  Line  Dividend  Cases,  102 
Md.  73,  61  Atl.  295,  the  whole  of  a 
stock  dividend  was  held  to  be  income 
and  to  belong  to  a  life  tenant  under  a 
deed  of  trust.  It  does  not  clearly  ap- 
pear from  the  opinion  when  the  fund 
was  accumulated,  but  the  dividend  was 
declared  more  than  ten  years  after  the 
creation  of  the  trust. 

98  In  Quinn  v.  Safe  Deposit  &  Trust 
Co.,  93  Md.  286,  53  L.  B.  A.  _169,  48 
Atl.  835,  a  sinking  fund  had  been  ac- 
cumulated for  'the  payment  of  cer- 
tain bonds  of  a  mortgagor  which  the 
corporation  had  indorsed.  The  bonds 
aiiQl  mortgage  were  paid  by  another 


company,  and  a  part  of  the  sinking 
fund  was  thereupon  distributed  to  the 
stockholders  of  'the  first  corporation 
in  the  form  of  a  caSh  dividend.  Un- 
der these  circumstances  it  was  held 
that  the  whole  of  such  dividend  be- 
longed to  the  life  tenant  although  al- 
most all  of  the  fund  had  been  accu- 
mulated before  the  death  of  the 
testator.  The  court  distinguishes 
Thomas  v.  Gregg  on  the  ground  that 
the  fund  out  of  which  the  stock  divi- 
dend was  declared  m  that  case  had 
'been  capitalized. 

In  Northern  Cent.  Dividend  Cases, 
126  Md.  *16,  94  Atl.  338,  it  was  held 
that  the  distribution  of  two  extra 
ca^h  dividends  was  governed  by  the 
rule  in  Quinn  v.  Safe  Deposit  &  Trust 
Co.,  and  belonged  to  the  life  tenant 
regardless  of  when  the  fund  out  of 
which  it  was  declared  was  earned. 

In  Foard  v.  Safe  Deposit  &  Trust 
Oo.  of  Baltimore,  122  Md.  476,  89  Atl. 
724,  the  whole  of  an  extraordinary 
cash  dividend,  declared  out  of  the 
proceeds  of  the  sale  of  stock  bought 
with  the  earnings  of  the  company 
prior  to  the  death  of  the  testator, 
was  held  to  constitute  a  part  of  the 
corpus  of  the  trust  estate.  In  the 
course  of  its  opinion  the  court  says, 
' '  The  cases  in  this  state  are  in  full  ac- 
cord with  the  Pennsylvania  rule.  In 
Thomas  v.  Gregg,  78  Md.  549,  the 
Massachusetts  rule  was  repudiated  in 
favor  of  that  in  Earp's  Appeal,  and 
the  case  of  Quinn  v.  Safe  Deposit  & 
Trust  Co.,  93  Md.  285,  was  clearly 
distinguishable  from  the*  earlier  cases 
as  set  forth  in  the  opinion." 

In  Ex  parte  Humbird,  114  Md.  627, 
«0  Atl.  209,  it  is  said  by  way  of  dic- 
tum that  where  a  dividend  is  declared 
out  of  earnings  accumulated  in  part 
before  the  creation  of  the  trust,  an 
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declared  in  the  testator's  lifetime,  the  stock  thus  acquired  by  him 
would  normally  constitute,  like  the  original  stock  on  account  of  which 
it  was  issued,  a  part  of  the  corpus  of  the  estate  passing  under  the 
will.  It  has  therefore  been  considered  proper  to  inquire  as  to  the 
extent  to  which,  if  at  all,  such  a  dividend  was  earned  during  a  period 
when  the  testator  as  a  stockholder  had  an  interest  in  the  corporate 
earnings,  and  when  the  dividend,  if  at  once  declared,  would  have  be- 
come incorporated  in  the  estate  destined  for  the  remainderman."  *'' 

Though  a  will  requires  all  income  received  during  a  certain  period 
after  the  testator 's  death  to  be  added  to  the  corpus  of  the  estate,  and 
though  the  fund  out  of  which  a  dividend  is  declared  is  earned  during 
that  period,  the  dividend  will  go  to  the  life  tenant  if  it  is  not  declared 
.until  after  such  period  has  expired.  Such  a  dividend  acquires  its  char- 
acter as  income  "from  the  time  and  circumstances  of  its  origin,  and  not 
from  the  terms  of  the  trust  under  which  it  is  applied  to  its  intended 
object.  Though  it  may  be  directed  to  be  appropriated  to  corpus  pur- 
poses, it  is  received  as  income  by  the  trustees. ' '  ®* 

* 

§3718. Ordinary  and  extraordinary  dividends.    Where  the 

rule  requiring  apportionment  obtains,  it  applies  to  extraordinary 
dividends,®^  and  if  their  payment  has  impaired  the  surplus  as  it 
existed  when  the  trust  was  created,  the  deficiency  must  be  restored  bV 

apportionment    is   proper   and   neces-  124;  "Walker  v.  Walker,  68  N.  H.  407, 

sary.  39   Ajtl.   432;    Lord   v.   Brooks,   52  N. 

In     Washingiton     County     Hospital  H.  72;  Ballantine  v.  Young,  79  N.  J. 

Ass'n   V.   HagerStown   Trust   Co.,  124  Eq.  70,  81  Atl.  119;  Brown  v.  Brown, 

Md.   1,  L.  B.  A.  1915  A  738,  91  Atl.  72  N.  J.  Eq.  667,  65  Atl.  739;   Lang 

787,  where  the  question  was  as  to  the  v.  Lang's  Ex 'r,  57  N.  J.  Eq.  325,  41 

right    to    dividends    declared    out    of  Atl.  705,  rnodifying  56  N.  J.  Eq.  603, 

the   proceeds   of   the    sale    of   lumber  40     Atl.     278;     Ashhurst*  v.     Field's 

manufactured   from   standing   timber,  Adm'r,  26  N.  J.  Eq.  1,  aff'd  29  N.  J. 

and    it    appeared    that    a    portion    of  Eq.  625;   Van  Doren  v.  Olden,  19  N. 

such   lumber   was   manufactured   dur-  J.   Eq.   176,   97   Am.   Dec.   650;   In  re 

ing  the  lifetime  of  the  testator,  but  Stokes'  Estate,  240  Pa.  288,  87  Atl. 

that  it  was  not  sold  or  the  proceeds  975;    In   re   Stokes'   Estate,   240   Pa. 

received  until  after  his  death,  it  was  277,  87  Atl.  971;  In  re  Barron's  'Wi'il, 

held  that  the  proceeds  of  it  were  not  163  "Wis.  275,  155  N.  "W.  1087.    ■ 

earned  during  his  lifetime.  In  Ballantine  v.  Young,  79  N.  J.  Eq. 

»■?  Miller   v.   Safe   Deposit   &   Trust  70,   81    Atl.    119,    a    dividend    of   200 

Co.  of  Baltimore,  127  Md.  610,  96  Atl.  per  cent,  was  held  to  be  an  extraor- 

766.  dinary    dividend    "for   three    reasons 

98  Miller  v.  Safe  Deposit  &  Trust  — first,  it  was  declared  in  addition  to 
Co.  of  Baltimore,  127  Md.  610,  96  Atl.  the  regular  dividend;  second,  it  was 
766.  much  larger,  exceeding  the  net  profits 

99  Holbrook  v.  Holbrook,  74  N.  H.  made  in  the  preceding  year,  and  third, 
301,  13  L,  B.  A.  (N.  S.)   768,  66  Atl.  it  was  evidently  made  for  the  speeiaJ 
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additions  from  such  dividends  and  what  remains  of  them  will  then 
belong  to  the  life  tenant.^ 

Some  courts  have  made  a  distinction  in  this  regard  between  extra- 
ordinary and  ordinary  or  current  dividends  'by  enforcing  apportion- 
ment of  the  former  and  not  of  the  latter.*  So  the  New  York  Court 
of  Appeals  has  held  that ' '  ordinary  dividends,  regardless  of  the  time 
when  the  surplus  out  of  which  they  are  payable  was  accumulated, 
should  be  paid  to  the  life  beneficiary  of  the  trust,"  "in  conformity 
with  the  general  rule  that  dividends  are  deemed  to  have  been  earned 
as  of  the  date  of  their  declaration,"  and  that  "extraordinary  divi- 
dends, pa^^able  from  the  accuipulated  earnings  of  the  company, 
whether  payable  in  cash  or  stock,  belong  to  the  life  beneficiary,  unless 
they  entrench  in  whole  or  in  part  upon  the  capital  of  the  trust  fund 
as  received  from  the  testator  or  maker  of  the  trust  or  invested  in  the 
stock,  in  which  case  such  extraordinary  dividends  should  be  returned 
to  the  trust  fund  or  apportioned  between  the  trust  fund  and  the  life 
beneficiary  in  such  a  way  as  to  preserve  the  integrity  of  the  trust 
fund,"'  except  where  the  instrument  creating  the  trust  shows  a 


purpose  of  enabling  the  stockholders 
to  avail  themselves  of"  the  right  to 
subscribe  to  a  new  issue  of  stock. 

An  extra  dividend  paid  in  cash  is 
a  cash  dividend  and  belongs  to  income 
although  the  trustees  add  to  it  and 
apply  it  to  the  purchase  of  additional 
stock  in  the  same  corporation.  In  re 
Barron's  "Will,  163  Wis.  275,  155  F. 
W.  1087. 

As  a  rule  stock  dividends  cannot  be 
called  regular  or  ordinary  dividends, 
but  must  be  extraordinary  ones.  Bal- 
lantine  v.  Young,  79  N.  J.  Eq.  70,  81 
Atl.  119. 

1  Lord  V.  Brooks,  52  N.  H.  72. 

2  See  statement  to  this  effect  in 
Lang  V.  Lang's  Ex'r,  57  N.  J.  Eq. 
325,  41  Atl.  705,  modifying  56  N.  J. 
Eq.  603,  40  Atl.  278. 

3  In  re  Osborne,  209  N.  T.  450,  477, 
50  L.  E.  A.  (N.  S.)  510,  Ann.  Cas. 
1915  A  298,  103  N.  B.  733,  823,  modi- 
fying 153  N.  Y.  App.  Div.  312,  138 
N.  Y.  Supp.  18;  In  re  Balch's  Estate, 
98  N.  Y.  Misc.  510,  162  N.  Y.  Supp. 
940;  In  re  Tod,  85  N.  Y.  Misc.  298, 
147  N.  Y.  Supp.  161. 


In  In  re  Osborne,  209  N.  Y.  450,  50 
L.  E.  A.  (N.  S.)  510,  Ann.  Cas.  1915  A 
298,  103  N.  E.  723,  823,  modifying  153 
N.  Y.  App.  Div.  312,  138  N.  Y.  Supp. 
18,  it  was  held  that  that  part  of  an 
extraordinary  stock  dividend  repre- 
senting earnings  after  the  creation  of 
a  testamentary  trust  should  go  to  the 
life  tenant  and  that  part  representing 
earnings  before  that  time  was  a  part 
of  the  capital  of  the  trust. 

And  there  was  a  similar  holding 
in  In  re  Megrue,  170  N.  Y.  App.  Div. 
653,  155  N.  Y.  Supp.  1059,  aff'd  217 
N.  Y.  623,  111  N.  E.  1091. 

In  re  Osborne  was  followed  in  In 
re  Bishop's  Estate,  89  N.  Y.  Misc. 
355,  151  N.  Y.  Supp,  768,  and  extraor- 
dinary stock  dividends  were  di- 
rected to  be  apportioned  in  accord- 
ance with  the  rule  tihere  laid  down. 
It  was  further  held  that  an  agree- 
ment as  to  the  disposition  of  stock 
dividends  was  not  enforceable  as 
against  the  life  tenants  and  did  not 
estop  them  from  claiming  their  share. 

In  Thayer  v.  Burr,  201  N.  Y.  155, 
94  N.  E.  604,  modifying.  134  N.  Y.  App. 
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contrary  intention.*  In  so  deciding  the  court  says  that  "the  distinction 


Div.  889,  119  N.  T.  Supp.  75S,  it  was 
held  that  the  life  tenant  was  entitled 
to  an  extraordinary  dividend  payable 
in  bonds  and  scrip  in  so  far  as  it 
represented  the  earnings  of  the  cor- 
poration but  not  in  so  far  as  it  rep- 
resented an  increase  in  the  value  of 
the  investments  of  the  corporation. 
In  In  re  Osborne,  supra,  it  is  said 
that  the  decision  in  this  case  "was 
intended  to  be  a  recognition  of  the 
right  to  an  apportionment  of  the  divi- 
dend so  as  to  preserve  the  corpus  of 
the  trust  estate.  *  *  *  The  judg- 
ment of  the  court  was  based  upon 
the  necessity  of  preserving  the  trust 
fund  as  it  existed  at  the  creation  of 
the  trust,  including  accumulated  earn- 
ings of  the  corporation  prior  to  that 
date.  It  was  not  based  upon  the  al- 
leged right  in  the  life  estate  man  to  all 
dividends  so  long  as  they  did  not  in- 
•trench  upon  the  capital  of  the  cor- 
poraition. ' ' 

In  In  re  Harteau,  204  N.  Y.  292,  97 
N.  E.  726,  modifying  142  N.  Y.  App. 
Div.  904,  126  N.  Y.  Supp.  1131,  it  was 
held  that  the  question  whether  an  ex- 
traordinary cash  dividend  declared 
out  of  surplus  "is  to  be  deemed  eapi- 
taj  or  income  depends  upon  the  time 
of  the  acquisition  of  the  surplus  which 
was  divided."  In  this  case  the  per- 
centage of  the  dividend  declared  out 
of  the  increase  in  the  surplus  between 
the  time  of  the  testator's  death  and 
the  time  when  the  dividend  was  de- 
clared was  held  to  be  income. 

The  holdings  in  In  re  Osborne  and 
In  re  Harteau,  supra,  are  apparently 
in  conflict  with  the  holdings  in  Rob- 
ertson V.  De  Brulatour,  188  N.  Y.  301, 
80  N.  E.  938,  aff'g  111  N.  Y.  App. 
Div.  882,  98  IST.  Y.  Supp.  15,  and  Lowry 
V.  Farmers'  Loan  &  Trust  Co.,  172  N. 
Y.  137,  64  N.  E.  796,  aff'g  56  N.  Y. 
App.  Div.  408,  67  N.  Y.  Supp.  759, 
but  the  court,  in  In  re  Ostoorne,  after 
reviewing  these  cases  says  that  they 


might  well  have  proceeded  on  the  lan- 
guage of  the  wills  involved  as  evi- 
dencing an  intention  tha/t  the  whole 
of  tihe  dividends  involved  should  go 
to  the  life  tenants,  "for  it  was  en- 
tirely within  the  power  of  a  testator 
to  make  that  income  which  by  law 
without  testamentary  disposition 
would  be  principal."  In  this  con- 
nection the  court  further  says,  "Rec- 
ognizing as  we  must  that  a  testator 
or  maker  of  a  trust  may  if  he  chooses 
provide  that  a  part  of  the  principal 
of  a  trust  fund  be  paid  to  a  life  bene- 
ficiary of  the  trust,  and  that  the 
courts  must  carry  out  such  intention, 
all  of  the  decisions  in  this  state  can 
be  sustained  without  violating  the 
right  when  it  is  not  so  controlled  by 
the  instrument  creating  the  trust,  to 
have  the  principal  of  the  trust  ^und 
kept  unimpaired  by  the  division  of 
accumulated  surplus  among  life  bene- 
ficiaries. ' '  The  court  in  this  case 
also  reviewed  and  distinguished  the 
holdings  in  In  re  Kernochan,  104  N. 
Y.  618,  11  N.  E.  149;  Eiggs  v.  Cragg, 
26  Hun  (N.  Y.)  89,  rev'd  89  N.  Y. 
479;  Goldsmith  v.  Swift,  25  Hun  (N. 
Y.)  201;  Simpson  v.  Moore,  30  Barb. 
(N.  Y.)  637;  Clarkson  v.  Glarkson,  18 
Barb.  (N.  Y.)  646;  In  re  Woodruff's 
Estate,  Tuci.  Surr.  (N.  Y.)  58. 

In  re  Baldwin,  209  N.  Y.  601,  103 
N.  E.  734,  aff'g  157  N.  Y.  App.  Div. 
897,  142  N.  Y.  Supp.  1107,  it  was  held 
that  upon  the  evidence  it  would  be 
assumed  that  the  earnings  upon  which 
a  stoek  dividend  was  based  were  ac- 
cumulated after  the  creation  of  the 
trust,  and  that  it  was  the  intention 
of  the  testator  that  the  beneficiaries 
should   have   them. 

4  The  testator  or  maker  of  a  trust 
may  make  that  income  which  by  law, 
without  such  disposition,  would  be 
principal,  and  the  courts  must  carry 
out  such  intention.  In  re  Osborne, 
200   N.  Y.  450,  50  L.   E.  A.    (N.  S.) 
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between  ordinary  and  extraordinary  dividends  is  necessary  to  make  a 
workable  rule  and  at  the  same  time  preserve  the  integrity  of  the  trust 
fund, ' '  ^  and  holds  that  ' '  in  each  ease  the  court  should  look  into  the 
facts,  circumstances  and  nature  of  the  transaction  and  determine  the 
nature  of  the  dividend  and  the  rights  of  the  contending  parties  accord- 
ing to  justice  and  equity. "  * 

The  distinction  was  also  apparently  adopted  in  an  early  Pennsyl- 
vania caseJ 

The  New  Jersey  Court  of  Errors  and  Appeals,  on  the  other  hand, 
has  apparently  repudiated  this  distinction  and  adopted  the  rule  that 
an  apportionment  will  be  required  regardless  of  whether  the  dividend 
is  ordinary  or  extraordinary.^ 


510,  Ann.  Cas.  1915  A  298,  103  N.  E. 
723,  823,  modifying  153  N.  Y.  App. 
Div.  312,  138  N.  Y.  Supp.  18. 

See  also  §  3727,  infra. 

6  In  re  Osborne,  209  N.  Y.  450,  477, 
50  L.  E.  A.  (N.  S.)  510,  Ann.  Cas. 
1915  A  298,  103  N.  E.  723,  823,  modify- 
ing 153  N.  Y.  App.  Div.  312,  138  N. 
Y.  Supp.  18. 

6  In  re  Osborne,  209  N.  Y.  450,  50 
L.  R.  A.  (N;  S.)  510,  Ann.  Cas.  1915 
A  298,  103  N.  E.  723,  8123,  modifying 
153  N".  Y.  App.  Div.  312,  138  N.  Y. 
Supp.  18,  quoted  and  followed  in  In 
re  Baleh's  Estate,  98  N.  Y.  Misc.  510, 
162  N.'  Y.  Supp.  940. 

Tin  Earp's  Appeal,  2S  Pa.  St.  368, 
it  is  said  "in  ordinary  dividends  on 
stock,  periodically  declared,  the  in- 
tervals between  the  times  of  payment 
are  so  brief,  amd  the  sums  divided  so 
small,  that  no  great  injustice  can  be 
done  in  following  the  rule  of  conven- 
ience, while,  on  the  otiher  hand,  the 
necessity  for  it  is  usually  very  strong, 
arising  from  the  difSeulty  of  ascer- 
taining the  exact  amount  of  profits 
made  during  fractions  of  the  period." 
In  this  case  it  is  also  said  that  the 
rule  forbidding  apportionment  in  re- 
spect of  time  in  cases  of  periodical 
■payments  becoming  due  at  fixed  pe- 
riods is  founded  on  convenience,  and 
not  on  the  equitable  ■  rights  of  the 
parties  in  interest,   and   is   therefore 

61' 


subject  to  exceptions  whenever  the 
purposes  of  justice  require  the  correc- 
tion of  injuries  arising  from  the  uni- 
formity of  the  law. 

8 In  Lang  v.  Lang's  Ex'r,  57  N. 
J.  Eq.  325,  41  Atl.  705,  modifying  56 
N.  J.  Eq.  603,  40  Atl.  278,  after  re- 
ferring to  the  fact  that  a  distinction 
has  been  made  extraordinary  and  or- 
dinary or  current  dividends  by  enforc- 
ing apportionment  of  those  of  the 
first  class  and  not  of  the  others,  the 
court  says:  "I  cannot  assent  to  the 
idea  that  some  dividends  should  stand 
on  a  different  footing'  from  others.  To 
hold  that  where  a  lif  j  estate  begins 
one  day  before  a  dividend  is  declared 
the  entire  dividend  shall  go  to  the  life 
tenant  may  be  convenient,  but  cer- 
tainly is  unjust. ' '  This  language  was 
quoted  by  the  vice  chancellor  in 
Brown  v.  Brown,  72  N.  J.  Eq.  667, 
65  Atl.  739.  It  is  to  be  noted,  how- 
ever, that  in  both  these  cases  the  divi- 
dends were  extraordinary  ones. 

In  Ballantine  v.  Young,  79  N.  J. 
Eq.  70,  81  Atl.  119,  the  vice  chan- 
cellor says,  "The  distinction  has  been 
adverted  to,  apparently  with  ap- 
proval by  the  court  of  errors  and  ap- 
peals in  the  Lang  case,  and  I  do  not 
feel  at  liberty  to  disregard  it."  But 
in  this  case  also  the  dividend  in  ques- 
tion was  held  to  be  an  extraordinary 
one. 
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And  in  Maryland,  as  we  have  seen,  all  cash  dividends  declared 
during  the  continuance  of  the  life  tenancy  go  to  the  life  tenant  though 
they  are  extraordinary  in  character  and  regardless  of  the  time  when 
the  fund  was  accumulated,  while  stock  dividends  are  apportioned 
according  to  the  time  when  they  were  earned.® 

In  England,  the  rule  was  at  one  time  that  ordinary  or  usual  divi- 
dends declared  after  a  testator's  death,  whether  out  of  profits  earned 
before  or  after  his  death,  are  income,  and  not  principal,  and  go  to  the 
tenant  for  life  of  shares,  but  that  extraordinary  or  unusual  dividends 
form  part  of  the  corpus  of  the  estate,  and  go  to  the  remainderman ;  ^^ 
but  there  are  later  cases  in  which  the  life  tenant  has  been  held  to  be 
entitled  to  an  extraordinary  cash  dividend.  ^^ 

§3719. Method  of  making  apportionment.    In  making  the 

apportionment  the  essential  thing  is  to  find  the  value  of  the  estate  at 
the  time  of  the  testator's  death,  and  to  preserve  it  from  diminution.'^ 
The  remainderman  is  entitled  to  just  what  the  stock  was  actually  worth 
at  the  time  of  the  severance  of  the  income  from  the  ultimate  ownership 
of  the  shares ;  no  more  and  no  less.'*  And  whether  he  is  entitled  to  the 
whole  or  any  part  of  a  particular  dividend  is  to  be  determined  by 
ascertaining  the  difference  in  the  value  of  the  stock  at  the  time  when 
the  severance  took  place  and  its  value  after  the  declaration  of  the 
dividend.  If  the  value  is  less  at  the  latter  time  than  at  the  former  the 
capital  is  deemed  to  have  been  impaired  to  that  extent,  and  enough 
of  the  dividend  must  be  applied  to  the  corpus  of  the  estate  to  make 
the  capital  equal  to  what  it  was  when  the  severance  took  place.'*  But 
if  the  stock  is  found  to  be  as  valuable  after  the  declaration  of  the 
dividend  as  it  was  when  the  trust  was  created,  or  of  greater  value, 
the  capital  has  not  been  decreased,  and  the  whole  of  the  dividend  goes 
to  the  life  tenant.'^ 

9  See  §  3717,  supra.    ,  T.  (N.  S.)  625.     See  also  In  re  Heat- 

10  Bates  V.  Mackinley,  31  Beav.  280.  on's  Estate,  89  Vt.  550,  L.  B.  A. 
See  In  re  Hopkins '  Trusts,  L.  E.   18       1916  D  201,  96  Atl.  21. 

Eq.  696,   30  L.  T.    (N.  S.)    627;   Bar-  12  In  re  Stokes' Estate,  240  Pa.  277, 

clay  V.  Wainewright,  14  Ves.  66;  Paris  87  Atl.  971.     To  the  same  effect,  see 

V.  Paris,  10  Ves.  185.    See  also  Kal-  In  re  Stokes'  Estate,  240  Pa.  288,  87 

bach  V.  Clark,  133  Iowa  215,  12  L.  E.  Atl.  975. 

A.  (N.  S.)  801,  12  Ann.  Cas.  647,  110  ISBoyer's  Appeal,  224  Pa.  144,  73 

N.  W.  599,  and  In  re  Heaton  's  Estate,  Atl.  320. 

89  Vt.   550,  L.  E.  A.   1916  D  201,  96  UBoyer's  Appeal,   224  Pa.   144,  73 

Atl.  21,  for  statements  &»  to  the  Eng-  Atl.  320. 

lish  rule.                        '  IBBoyer's  Appeal,  224  Pa.   144,  73 

11  See    Sugden   v.    Alsbury,   45   Ch.  Atl.  320. 
Div.  237,  and  Ellis  v.  Barfield,  64  L. 
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The  actual  intrinsic  value  of  the  stock,  to  -be  ascertained  from  the 
amount  and  value  of  the  corporate. assets  at  the  time  of  the  severance 
and  after  the  declaration  of  the  dividend,  will  govern,  rather  than 
its  market  value.^^  And  hence  a  decrease  in  the  market  price  of  -the 
stock  after  the  declaration  of  the  dividend  is  n^t  of  itself  sufficient 
to  show  any  impairment  of  the  trust  fund.^''  Nor  will  the  fact  that  the 
market  value  of  the  original  stock  was  not  affected,  or  was  only  slightly 
affected,  by  an  increase  of  stock  and  its  distribution  in  the  form  of 
a  cash  dividend  prevent  the  increase  from  being  regarded  as  capital.^* 
But  "the  market  value  may  aid  in  the  ascertainment  of  the  actual 
value,  and  is  therefore  properly  received  in  evidence  on  that  issue."  ^' 
Whether  or  not  there  has  been  a  decrease  in  value  cannot  be  ascertained 
by  comparing  the  gross  amtjunts  standing  to  the  credit  of  the  profit 
and  loss  aiccount  of  the  corporation  at  the  respective  periods.^ 


16 In  re  Stokes'  Estate,  240  Pa.  388, 
87  Atl.  975;  In  re  S'tokes'  Estate,  240 
Pa.  277,  87  .Atl.  971;  Boyer's  Appeal, 
224  Pa.  144,  73  Atl.  320;  Smith's  Es- 
tate, 140  Pa.  St.  344,  23  Am.  St.  Rep: 
237,  21  Atl.  438;  Moss'  Appeal,  SS 
Pa.  St.  264,  24  Am.  Bep.  164. 

' '  Of  course  the  payment  of  any  div- 
idend by  a  corporation  in  active  op- 
eratitm,  takes  away  a  portion  of  the 
assets  which  have  been  temporarily 
increased  by  the  earnings,  and  just  to 
that  extent  the  value  of  the  shares 
in  the  market  may  be  lessened.  But 
that  fact  is  of  no  relevancy  in  deter- 
mining the  question  of  whether  the 
dividend  is  to  be  regarded  as  income, 
to  the  life  tenant,  or  as  capJital  for 
the  remainderman.  That  question  is 
to  be  determined  by  the  origin  of  the 
fund  fiom  which  the  dividend  is 
paid."  In  re  Eobinson's  Trust,  218 
Pa.  481,  67  Atl.  775. 

"In  re  Stokes'  Estate,  240  Pa.  288, 
87  Atl.  9Y5. 

The  excess  market  value  of  the 
stock  over  its  par  value  at  the  date  of 
the  declaration  of  the  dividend  will 
not  be  credited,  to  the  oorpus  of  the 
fund.  Northern  Cen't.  Dividend  Cases, 
126'  Md..  16,  94  Atl.  838. 

18 Smith's  Estate,  140  Pa.  St.  344, 
23  Am.  St.  Bep.  237,  21  Atl.  438. 


19 Smith's  Estate,  140  Pa.  St.  344, 
23  Am.  St.  Rep.  aaV,  21  Atl.  438, 
quoted  with  approval  in  In  re  Stokes ' 
Estate,  240  Pa.  288,  87  Atl.  975;  In  re 
Stokes'  Estate,  240  Pa.  277,  87  Atl. 
Wl;  Boyer's  Appeal,  224  Pa.  144,  73 
Atl.,  320. 

20  Where  the  amiount  standing  upon 
the  books  of  the  company  to  the 
credit,  of  profit  and  loss,  and  which 
has  been  previously  earned  and  ex- 
pendeJ  in  permanent  additions  to  and 
impi'ovements  of  the  corporate  prop- 
erty, is  distributed  in  the  form  of  div- 
idend obligations  or  certificates  of 
lindeibtedness,  the  question  whether 
there  has '  been  a  decrease  in  the 
value  of  the  stock  cannot  be  ascer- 
tained by  comparing  the  gro^s 
amounite  standing  on  the  corporate 
books  to  the  credit  of  the  profit  and 
loss  account  at  the  time  of  the  crea- 
tion of  the  trust  and  at  the  time  when 
the  ditidend  Dibligations  and  certifi- 
cajtes  of  indebtedness  were  issued, 
since  this  will'  not  afford  any  real  i«- 
.dex  to  the  value  of  the  stock  at  the 
respective  periods.  The  amounts  ex- 
pended in  permanent  additions  to  and 
improvements  of  (the  property  would 
have  to  be  charged  against  the  earn- 
ings, and-  would?  leave  that  much  less 
to  go  to  the  credit  of  the  profit  and 
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In  Pennsylvania  the  dividend  is  distributed  in  the  proportions  that 
the  amounts  earned  before  and  after  the  death  of  the  testator  respec- 
tively bear  to  the  total  amount  of  the  dividend.^^ 

The  following  rules  for  apportioning  extraordinary  dividends  have 
been  laid  down  by  the  New  York  Court  of  Appeals:  "The, intrinsic 
value  of  the  trust  investment  is  to  be  ascertained  by  dividing  the 
capital  and  the  surplus  of  the  corporation  existing  at  the  time  of  the 
creation  of  the  trust  by  the  number  of  shares  of  the  corporation  then 
outstanding,  which  gives  the  value  of  each  share,  and  that  amount 
must  be  mull3plied  by  the  number  of  shares  held  in  the  trust.  The 
value  of  the  investment  represented  by  the  original  shares  after  the 
dividend  has  been  made  is  ascertained  by  exactly  the  same  method. 
The  difference  between  the  two  shows  the  impairment  of  the  corpus 
of  the  trust.  If  the  dividend  is  of  money  the  amount  of  that  difference 
is  to  be  retained  by  the  trustee  as  capital,  and  the  remainder  paid  to 
the  life  beneficiary.  If  the  dividend  is  in  stock  the  amount  of  im- 
pairment in  money  must  be  divided  by  the  intrinsic,  value  of  a 
share  of  the  new  stock,  and  the  quotient  gives  the  number  of  shares 
to  be  retained  to  make  the  impairment  good — the  remaining  shares 
going  to  the  life  beneficiary.  Market  value,  good  will  and  like  con- 
siderations cannot  be  considered  in  apportioning  a  dividend. "  ^^  In 
ascertaining  the  value  of  the  investment  represented  by  the  original 
shares  after  a,  stock  dividend  has-  been  made,  the  surplus  of  the  cor- 
poration is  to  be  computed  as  of  the  date  when  the  dividend  was 
authorized,  although  the  new  certificates  were  not  delivered  until 
later.  And  where  the  directors  declare  a  stock  dividend  previously 
aiithorized  at  a;  meeting  of  the  stockholders,  and  later  at  the  same 

loss  account.    Boyer  's  Appeal,  224  Pa.  N.  E.  726,  modifying  142  N.  T.  App. 

144,  73  Atl.  320.  Div.  904,  126  N.  T.  Supp.  1131,  where 

21  So  where  the  amount  of  the  sur-  an  extraordinary  cash  dividend  was 
plus  earned  after  the  death,  of  the  declared  out  of  surplus,  the  court 
testator  bears  to  the  amount  of  the  found  that  the  difference  between  the 
dividenfl  the  decimal  proportion  of  surplus  at  the  time  of  the  testator's 
.5132,  the  life,  tenant  is  entitled  to  death  and  at  the  time  when  the  divi- 
.5132  of  the  dividend  and  .4868  of  it  dend  was  declared  was  89  per  cent,  of 
should  be  apportioned  to  the  princi-  the  total  dividend,  and  consequently 
pal  of  the  trust  fund.  In  re  Stokes'  held  that  89  per  cent,  of  that  portion 
Estate,  240  Pa.  2;77,  87   Atl.  971.   '  .  of   the   dividend   which   went   to  the 

22  In  re  Osborne,  209  N.  Y.  450,  485,  executors  must  be  regarded  as  in- 
50   L.  E.  A.    (N.   S.)   510,  Ann.   Cas.  come. 

1915  A  298,  103  N.  E.  7-23,  823,  modi-  The    foregoing   holdings    were    fol- 

fying  153  N.  Y.  A-pp.  Div.  31 2,  138  N.  lowed  in  In  re  Tod,  86  N.  Y.  Misc.  298, 

Y.  Supp.  18.  147  N.  Y.  Supp.  161. 
In  In  re  Harteau,  204  N.  Y.  292,  97 
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meeting  declare  a  cash  dividend,  the  amount  of  the  cash  dividend  can- 
not be  considered  as  having  been  deducted  from  the  surplus  of  the 
corporation  before  the  declaration  of  the  stock  dividend,  but  the 
valuation  will  be  based  on  the  surplus  as  it  existed  after  the  declara- 
tion of  the  stock*  dividend  and  before  the  declaration  of  the  cash  divi- 
dend.^ 

In  New  Jersey,  for  the  purpose  of  making  an  apportionment,  it 
will  be  presumed,  in  the  absence  of  a  showing  to  the  contrary,  that  the 
earnings  out  of  which  the  dividend  is  declared  have  been  made  uni- 
formly, day  by  day,  since  the  last  similar  dividend  was  declared,^*  and 
this  presumption  should  be  applied  to  the  dividends  upon  those  earn- 
ings. And  it  follows;  that  the  dividend  cannot  be  applied  on  the 
earliest"  earnings  after  the  last  previous  dividend,  in  the  absence  of 
any  showing  as  to  the  actual  rate,  of  earnings-  after  the  severance. 
The  parties  in  interest  may,  however,  overcome  this  presumption  of  a 
uniform  rate  of  earnings  by  showing  that  they  were  in  fact  made 
difEerently.26 

§3720.  —  Dividends  declared  out  of  capital.  As  a  rule,  dividends 
declared  by  a  corporation  out  of  its  capital,  or  funds  representing 
capital,  are  not  income  or  profits,  and  do  not  go  to  the  life  beneficiary, 
but  are  part  of  the  principal  which  must  be  preserved  for  the  re- 
mainderman,26    And,  as  a  rule,  dividends  which  in  part  represent 

28  In  re   Osborne,  166  N.  T.  App.  Massachusetts.     Gifford  v.   Thomp- 

Div.  547,  152  N.  Y.  Supp.  48.  son,  115  Mass.  478;  Heard  v.  Eldredge, 

84 Lang  V.   Lang's  Bx'r,  57  N.  J.  109  Mass.  258,  12  Am.  Rep.  687. 

Eq.  325,  41  Atl.  705,  modifying  56  N.  New  Hampshiie.  Walker  v.  Walker, 

J.  Eq.  603,  40  Atl.  278.  68  N.  H.  407,  89  Atl.  432;  Wheeler  v. 

In  this  case  it  was  further  held  that  Perry,  18  N.  H.  307. 

trustees  who  act  on  this  presumption,  New  York.     In  re  James,  78  Hun 

without  notice  to  the   contrary,  will  121,  28  N.  Y.  Supp.  992,  aff'd  146  N. 

be  protected.          '  Y.  78,  48  Am.  St.  Rep.  774,  40  N.  E. 

26  Lang  V.  Lang's  Ex'r,  57  N.  J.  Eq.  "876;  In  re  Skillman,  24  Abb.  N.  Cas. 

325,  41  Atl.  705,  modifyihg  56  N.  J.  41,  9  N.  Y.  Supp.  469. 

Eq.  603,  40   Atl.  278.  PemnBylvanla.    Eisner's  Estate,  175 

26 United    States.      See    Mercer    v.  Pa.  St.  143,  34  Atl.  577;  Vinton's  Ap- 

Buchanan,  137  Fed.  1019  (mem.  dec),  peal,  99  Pa.  St.  434,  44  Am.  Rep.  116. 

rev'g  132  Fed.  501.  If  dividends  are  really  divisions  of 

Connecticut.     Boardman   v.   Board-  capital  they  constitute  principal  and 

man,  78  Conn.  451,  12  L.  R.  A.  (N.  S.)  should   not  be  treated   as  income  in 

779,  62  Atl.  339.  the  absence  of   a   contrary  intention 

Kentucky.  .  See   Cox  v.   Gaulbert's  on   the   part    of   the   creator    of    the 

Trustee,  148  Ky.  407,  147  S.  W.  25.  trust.    Estate  of  Wells,  156  Wis.  294, 

Maryland.    Ex  parte  Humbird,  114  ■  144  N.  W.  174. 

Md.  627,  80  Atl.  209,  And  see  In  re  Megrue,  170  N.  Y. 
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earnings  and  in  part  capital  will  be  apportioned  between  the  life 
tenant  and  the  remainderman.^''  So  a  distribution  of  the  proceeds  of 
the  sale  of  the  property  or  franchises  of  the  corporation  in  which  its 
capital  is  ii^vested  is  to  be  regarded  as  a  distribution  of  capital  rather 
than  income  or  profits,  and  will  go  to  the  remaindermaji  rather  than 
the  life  tenant.**  This  is  true,  for  example,  where  the  corporation 
distributes  money  received  by  it  as  compensation  for  property  in  which 
its  capital  is  invested  and  which  has  been  taken  from  it  under  the 
power  of  eminent  domain.*® 

Similarly,  where  a  corporation  ceases  business  and  sells  all  its  prop- 
erty, with  a  view  to  distribution  among  its  stockholders,  or  when  a 
corporation  is  dissolved,  and  its  assets  so  distributed,  the  dividend 
goes  to  the  remainderman,  and  not  to  the  life  tenant  of  shares.^"  There 
is  authority  to  the  effect  that  the  entire  dividend  is  capital  and  goes  to 


App.  Div.  663,  155  N.  Y.  Supp.  10S9, 
afE'd  217  N.  Y.  623,  111  N.  B.  1091, 
where  it  was  conceded  that  stock  ot 
its  subsidiary  companies  divided  by 
the  Standard  Oil  Company  among  its 
stockholders  in  consequence  of  the 
federal  government's  suit  against  it 
became  a  pajt  of  the  capital  of  the 
trust. 

27  Thayer  v.  Burr,  201  N.  Y.  155, 
94  N.  B.  604,  modifying  134  N.  Y. 
App.  Div.  889,  119  N.  Y.  Supp.  755. 

Where  the  capital  stock  of  a  corpo- 
ration was  reduced  by  returning  half 
of  it  to  the  stockholders,  with  a  pre- 
mium of  40  per  cent,  to  be  paid  out 
of  surplus,  it  was  held  that  the  pre- 
mium paid  out  of  surplus  was  income, 
and  belonged  to  the  life  beneficiary 
of  shares.  In  re  Warren,  33  N.  Y.  St. 
Bep.  584,  11  N.  Y.  Supp.  787. 

See  also  infra,  this  section. 

28  Bx  parte  Humbird,  114  Md.  627, 
80  Atl.  209;  Wheeler  v.  Perry,  18  N. 
H.  307;  In  re  James,  78  Hun  (N.  Y.) 
121,  28.  N.  Y.  Supp.  992,  aff'd  146 
N.  Y.  78,  48  Am.  St.  Bep.  774,  40  N.  B. 
876;  In  re  Skillman,  24  Abb.  N.  Cas. 
(N.  Y)  41,  9  N.  Y.  Supp.  469;  Vin- 
ton's Appeal,  99  Pa.  St.  434,  44  Am. 
Bep.  116. 

A  division  of  money  derived  from 
a  sale  of  a  portion  of  the  corporate 


property  which  was  purchased  and 
represented  by  the  issue  of  capital 
stock,  is  not  a  division  of  earnings, 
but  of  capital,  and  goes  to  the  re- 
mainderman. Walker  v.  Walker,  68 
N.  H.  407,  39  Atl.  432. 

In  Hite's  Devisees  v.  Hite's  Ex'r, 
93  Ky.  257,  19  L.  E.  A.  173,  40  Am. 
St.  Bep.  189,  20  S.  W.  778,  it  was  held 
that  a  dividend  declared  out  of  profits 
made  by  the  sale  of  real  estate  that 
the  corporation  owned  at  the  time  of 
the  testator's  death  was  capital  and 
not  income.. 

The  will  involved  in  Estate  of 
Wells,  15j6  Wis.  294,  144  N.  W.  174, 
expressly  provided  that  all  portions 
of  any  dividend  paid  from  the  sale 
of  corporate  property  should  be  re- 
garded as  principal,  and  as  merely  a 
division  among  the  stockholders  of 
the  property  of  the  corporation. 

29  Heard  v.  Eldredge,  109  Mass.  258, 
12  Am.  Bep.  687. 

30  Oonnecticut.  Bishop  v.  Bishop, 
81  Conn.  509-,  71  Atl.  583;  Curtis  v. 
Osborne,  79  Conn.  5155,  65  Atl.  968; 
Bulkeley  v.  Worthington  Ecclesiasti- 
cal Society,  78  Conn.  526,  12  L.  B.  A. 
(N.  e.)  785,  63  Atl.  351.  See  also 
Smith  V.  Dana,  77  Conn.  543,  69  L. 
E.  A.  76,  107  Am.  St.  Bep.  51,  60  A.tl. 
117. 
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the  remainderman  under  such  circumstances,  althoug-h  a  part  of  it 


niinois.  Blinn  v.  Gillett,  208  111. 
473,  100  Am.  St.  Eep.  234,  70  N.  E. 
704,  aff'g  109  ni.  App.  75. 

Maine.  See  Richardson  v.  Eichard- 
son,  75  Me.  570,  46  Am.  Eep.  428. 

Massachusetts.  Brownell  v.  An- 
thony, 18S  Mass.  442,  75  N.  E.  746; 
GifEord  v.  Thompson,   115  Mass.  478. 

New  Hampshire.  Wheeler  v.  Perry, 
18  N.  H.  307. 

New  York.  In  re  Eogers,  161  N.  T. 
108,  55  N.  E.  393,  afE'g  22  App.  Div. 
428,  48  N.  Y.  Supp.  175;  In  re  Ste- 
vens, 111  App.  Div.  773,  98  N.  Y. 
Supp.  28,  aff'g  46  Misc.  623,  95  N.  Y. 
Supip.  297,  judgment  modified  on  other 
grounds  187  N.  Y.  471,  12  L.  E.  A. 
(N.  S.)  814,  10  Ann.  Cas.  511,  80  N. 
E.  358. 

Ohio.  Wilberding  v.  Miller,  88  Ohio 
St.  609,  L.  E.  A.  1916  A  718,  106  N. 
E.  665. 

"The  necessities  of  the  situation 
compel  the  adoption,  for  general  ap- 
plication, of  the  rule  that  assets  dis- 
tributed by  corporations  in  liquida- 
tion are  to  be  regarded  as  capital  and 
not  income,  as  the  one  which  is  on  the 
whole  the  most  safe,  just  and  practi- 
cal in  its  operation  of  any  which  can 
be  devised. ' '  Bulkeley  v.  Worthing- 
ton  Ecclesiastical  Society,  78  Conn. 
526,  12  L.  E.  A.  (N.  S.)  786,  63  Atl. 
351. 

Where  a  corporation  sells  its  plant 
for  stock  in  a  new  corporation  which 
it  distributes  to  its  stockholders,  such 
stock  is  capital  and  belongs  to  the 
remainderman.  In  re  Eogers,  161  N. 
Y.  10-8,  55  N.  E.  393,  aff'g  22  N.  Y. 
App.  Div.  428,  48  N.  Y.  Supp.  175. 

Where  the  additional  shares  are  is- 
sued only  for  the  purpose  of  equaliz- 
ing the  value  of  the  interests  of  stock- 
holders in  two  corporations  about  to 
be  consolidated,  they  belong  to  the 
principal,  and  not  to  the  income. 
Goldsmith  v.  Swift,  26  Hun  (N.  Y.) 
201. 


Where  the  corporation  with  the  con- 
sent of  its  stockholders  transfers  all 
of  its  assets  to  a  new  company,  each 
stockholder  receiving  two  shares  in 
the  new  company  for  one  in  the  old, 
the  stock  in  the  new  company  belongs 
to  the*  corpus  of  the  trust  fund.  Wil- 
berding V.  Miller,  8S  Ohio  St.  609,  L. 
E.  A.  1916  A  718,  106  N.  E.  666. 

Where  two  corporations  consoli- 
dated under  an  agreement  that  the 
assets  of  each  should  be  liquidated 
separately;  that  the  surplus  of  the 
new  corporation  should  be  made  up 
from  the  surplus  assets  of  the  con- 
solidating corporatious  in  proportion 
to  their  respective  capitals,  and  that 
after  thus  ascertaining  what  the  bank, 
having  the  smaller  percentage  of  sur- 
plus, would  contribute,  the  excess 
above  such  proportionate  contribution 
remaining  from  the  assets  of  the  other 
corporation  should  be  distributed  pro 
rata  among  those  who  were  its  stock- 
holders at  the  date  of  the  consolida- 
tion, it  was  held  that  the  money  so 
distributed  was  part  of  the  principal 
of  the  trust  fund.  Curtis  v.  Osborne, 
79  Conn.  555,  65  Atl.  968. 

Where  substantially  all  of  the 
stockholders  of  a  mining  company 
sold  their  stock  under  an  agreement 
that  certain  assets  of  the  company, 
including  a  reserved  surplus  known 
as  a  coal  laud  renewal  fund,  should 
not  pass  to  the  purchaser  but  that  the 
former  stockholders  should  receive 
the  benefit  of  them,  and  such  assets 
were  turned  into  cash  and  distributed 
to  such  former  stockholders  in  the 
form  of  a  cash  dividend,  it  was  held 
that  there  was  in  effect  a  liquidation 
of  the  affairs  of  the  company  as  they 
had  been  conducted  under  the  old 
management,  and  that  such  dividend 
was  therefore  to  be  regarded  as  a 
part  of  the  accumulated  property  or 
'  •  floating  capital ' '  of  the  corporation 
distributed    in    liquidation,     and    b«>- 
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represents  undivided  earnings.*^  But,  according  to  the  better  opinion, 
there  should  be  an  apportionment,  so  much  of  the  dividends  as  repre- 
sents profits  going  to  the  life  beneficiary,  and  so  much  as  represents 
capital  going  to  the  remainderman.*'* 

"Any  dividend  derived  from  a  mere  enhancement  of  the  value  of 
assets  representing  capital  from  sources  other  than  the  accumulation  of 
earnings  belongs  to  the  remainderman  and  not  to  the  life  tenant.  It 
represents  corpus,  not  income. "  '*  So  a"  dividend  which,  in  whole 
or  in  part,  represents  the  natural  growth  and  increase  in  the  value 
of,  the  corporate  plant  and  business  is  to  that  extent  capital,  whether 
such  growth  and  increase  took  place  before  or  after  the  trust  was 
created.'*    Nor  is  the  life  tenant  entitled  to  that  part  of  a  dividend 


longed  wholly  to  the  capital  of  the 
trust  fund.  Second  Universalist 
Church  of  Stamford  v.  Colegrove,  74 
Conn.  79,  49  Atl.  902. 

31  Gifford  V.  Thompson,  115  Mass. 
478. 

"The  distributive  share  of  the  as- 
sets of  a  corporation  received  by- 
trustees  on  the  liquidation  and  dis- 
solution of  the  company  belongs  to 
the  trust  fund,  although  the  assets 
so  distributed  included  a  surplus 
which  the  company  had  accumulated 
from  its  earnings  and  had  invested, 
used,  and  held  in  the  promotion  of  its 
business,  acting  in  good  faith  and  for 
the  best  interests  of  all  concerned." 
Wilberding  v.  Miller,  88  Ohio  St.  609, 
L.  E.  A.  1916  A  718,  106  N.  E.  665. 
In  this  case  it  was  held  that  where 
the  corporation  transferred  to  a  new 
company  all  its  assets,  including  a 
large  surplus  which  it  had  accumu- 
lated in  its  business  and  invested  in 
its  plant,  machinery,  and  other  as- 
sets used  in  the  busines,  much  of 
which  was  done  in  the  lifetime  of  the 
testator,  each  stockholder  receiving 
two  shares  in  the  new  company  for 
one  in  the  old,  the  entire  stock  re- 
ceived by  the  trustees  in  the  new  com- 
pany belonged  to  the  corpus  of  the 
trust  fund. 

32  In  re  Eogers,  161  N.  Y.  108,  55  N. 
E.  393,  aff'g  22  N.  Y.  App.  Div.  428, 


48  N.  Y.  Supp.  175;  Cobb  v.  Pant,  36 
S.  C.  1,  14  8.  E.  959.  See  also  Mer- 
cer V.  Buchanan,  137  Fed.  1019  (mem. 
dec),  rev 'g  132  Fed.  501. 

Under  a  will  bequeathing  dividends, 
issues  and  profits  of  certain  stock  for 
certain  purposes  on  dissolution  of  the 
corporation  and  sale  of  its  assets,  the 
plant,  good  will,  franchises  and  work- 
ing capital  will  be  deemed  to  constitute 
principal,  and  the  invested  surplus, 
■surplus  cash  caipital,  and  accumulated 
surplus  earnings  to  constitute  divi- 
dends, issues  and  profits.  In  re  Stev- 
eixs.  111  N.  Y.  App.  Div.  773,  98  N.  Y. 
Supp.  28,  aff  'g  46  N.  Y.  Misc.  623,  95 
N.  Y.  Suipp.  297,  judgment  modified  on 
other  grounds  187  N.  Y.  471,  12  L.  E. 
A.  (JSr.  S.)  814,  10  Ann.  Gas.  511,  80 
N.  E.  358. 

A  division  of  the  reserve  fund  of  a 
bank  upon  the  exjpiration  of  its  char- 
ter is  to  be  regarded  as  income  where 
it  was  derived  from  net  earnings. 
Lord  V.  Brooks,  52  N.  H.  72. 

In  Cobb  V.  Fant,  36  S.  C.  1,  14  S. 
E.  959,  accumulated  profits  distributed 
on  dissolution  of  the  corporation  were 
held  to  belong  to  the  life  beneficiary 
under  a  deed  of  trust. 

33  Miller  v.  Payne,  150  Wis.  354, 
136  N.  W.  811.  To  same  effect,  see  Ex 
parte  Humbird,  114  Md.  627,  80  Atl. 
209. 

34  Poole    V.    Union    Trust    Co.,    191 
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which  represents  merely  the  increased  or  enhanced  value  of  securities 
held  by  the  corporation.'^ 

Assets  charged  to  profit  and  loss  account  belong  to  corpus,  and 
any  recoveries  subsequently  made  on  assets  so  charged  off  also  belong 
to  corpus.'®  And  where  the  par  value  of  the  stock  is  reduced  in 
consequence  of  supposed  losses,  new  stock  issued  to  shareholders  on  re- 
covery of  the  sums  supposed  to  have  been  lost,  and  representing  the 
amount  so  recovered,  cannot  be  regarded  as  income  or  profits.*'' 

The  rule  under  discussion  is  equally  applicable  in  the  case  of  stock 
dividends,  and  they  belong  to  the  remainderman  rather  than  the 
life  tenant  where  they  represent  capital,"  even  in  those  jurisdictions 
wherp  no  distinction  is  made  between  cash  and  stock  dividends  in 
so  far  as  the  respective  rights  of  the  life  tenant  and  remainderman 
are  concerned.'^  So  if  the  corporation  issues  stock  as  capital  and  appro- 
priates its  surplus  as  an  increase  of  its  capital  stock  such  issue 
inures  to  the  benefit  of  the  remainderman.*"  And  the  same  is  true 
of  a  stock  dividend  representing  earnings  capitalized  during  the 
testator's  lifetime,*^  or  representing  the  natural  growth  or  increase 
in  the  value  of  the  permanent  corporate  property,**  and  of  distribu- 


Mich.  162,  157  N.  "W.  430;  Holbrook 
V.  Holbrook,  74  N.  H.  201,  12  L.  E.  A. 
(N,  S.)  768,  66  Atl.  124. 

3B "  It  is  very  plain  that  the  life 
tenant  was  not  entitled  to  this  in- 
crease in  the  value  of  the  corpus  of 
the  trust  any  more  than  she  would 
have  been  chargeable  for  any  depre- 
ciation in  the  value  of  the  corpus." 
Thayer  v.  Burr,  201  N.  Y.  155,  94 
N.  E.  604,  modifying  134  N.  Y.  App. 
Div.  889,  119  N.  Y.  Supp.  755. 

36  Miller  v.  Payne,  150  Wis.  354, 
136  N.  W.  811. 

37  Parker  v.  Mason,  8  E.  I.  427. 

38  Poole  v.  Union  Trust  Co.,  191 
Mich.  162,  157  N.  W.  430. ' 

39Hite'a  Devisees  v.  Hite's  Ex'r,  93 
Ky.  257,  19  L.  E.  A.  173,  40  Am.  St. 
Eep.  189,  20  S.  "W.  778;  Thomas  v. 
Gregg,  78  Md.  545,  44  Am.  St.  Eep. 
310,  28  Atl.  565;  Holbrook  v.  Hol- 
brook,  74  N.  H.  201,  12  L.  E.  A.  (N. 
S.)  768,  66  Atl.  124;  Day  v.  Faulks, 
79  N.  J.  Bq.  66,  81  Atl.  354,  aff'd 
81  N.  J.  Eq.  173,  88  Atl.  384. 

For  states  in  which  no  such  distinc- 


tion is  made,  see  §  3716,  supra. 

40  Chester  v.  Buffalo  Car  Mfg.  Co., 
94  N.  Y.  App.  Div.  612,  88  N.  Y.  Supp. 
1094,  70  N.  Y.  App-  Div.  443,  75  N.  Y. 
Supp.  428.  The  judgment  in  this  case 
was  affirmed  by  the  Court  of  Appeals 
(183  N.  Y.  425,  26  N.  E.  480)  on  the 
ground  that  the  plaintiff,  who  claimed 
under  the  life  tenant,  was  barred  by 
the  final  discharge  of  the  executors 
and  other  proceedings  in  the  sur- 
rogates court  from  claiming  that  the 
increase  of  stock  was  a  mere  dividend. 

41  Estate  of  Smith,  140  Pa.  St.  344, 
23  Am.  St.  Eep.  237,  21  Atl.  438. 

42  Stock  dividends  which  do  not 
represent  earnings,  but  merely  an  en- 
hancement in  the  value  of  the  corpo- 
rate assets,  from  causes  other  than  the 
accumulation  of  earnings,  apparently 
due  to  good  management  and  the 
growth  of  trade,  belong  to  the  corpus 
of  the  trust  estate,  no  matter  when 
such  enhancement  took  place.  Poole 
v.  IJnion  Trust  Co.,  191  Mich.  162,  157 
Nt  W.  430. 

"If    *    *    *    the    so-called    stock 
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tipns  of  shares  of  its  own  stock  purchased  by  the  corporation  on 
the  credit  of  its  bonds,^  or  of  additional  stock  received  by  the  cor- 
poration on  the  exchange  of  its  stock  for  that  of  a  consolidated  cor- 
poration created  by  the  consolidation  of  it  and  another  company, 
and  which  represents  the  difference  in  value  of  the  old  stock  over  the 
new.**  In  New  Jersey  it  has  been  held  that  the  new  stock  repre- 
sents not  only  the  capitalized  earnings,  but,  like  the  old  stock,  the 
entire  property  of  the  corporation,  and  that  therefore  the  life  tenant 
is  not  entitled  to  the  whole  of  it,  but  only  to  so  much  of  it  as  rep- 
resents earnings.*^ 


dividends  represent  the  corporate 
capital — that  is,  represent  nothing  tut 
the  natural  growth  or  increase  in  the 
value  of  the  permanent  property,  so 
that  there  is  merely  a  change  in  the 
form  of  ownership — such  stock  should 
go  to  the  remainderman,  for  in  such 
cases  the  dividend  is  a  dividend  of 
capital,  representing  simply  an  in- 
crease in  the  value  of  the  physical 
property,  good  will,  or  other  thing  of 
tangible  value."  Kalbach  v.  Clark, 
133  Iowa  215,  12  L.  E.  A.  (N.  S.)  801, 
12  Ann.  Gas.  647,  110  N.  W.  599, 
quoted  with  approval  in  Bryan  v. 
Aiken,  —  Del.  — ,  86  Atl.  674,  rev'g 
—  Del.  Ch.  — ,  82  Atl.  817;  Lauman  v. 
Foster,  157  Iowa  275,  50  L.  E.  A.  (N. 
8.)  531,  136  N.  W.  14. 

43  This  is  true  although  such  stock, 
when  distributed,  is  charged  to  the 
profit  and  loss  account.  Gilkey  v. 
Paine,  80  Me.  319,  14  Atl.  205. 

44Clarkson  v.  Clarkson,  18  Barb. 
(N.  T.)  646. 

4BDay  V.  Faulks,  79  N.  J.  Eq.  66, 
81  Atl.  354,  afe'd  81  N.  J.  Eq.  173,  88 
Atl.  384.  In  the  course  of  his  opinion 
in  this  case  the  vice  chancellor  says 
that  what  is  really  done  when  a  stock 
dividend  is  declared  is  to  issue  new 
certificates  whose  face  value  is  a  cer- 
tain sum  'and  at  the  sa/me  time  to  put 
that  sum  permanently  and  irrevocably 
into  capital.  These  new  certificates, 
from  the  very  beginning,  represent, 
not  only  the  sum  thus  capitalized,  but, 
like   the   old   certificates,   the   entire 


property  of  the  corporation.  If  the 
life  tenant  gets  all  the  new  stock,  he 
gets  something  that  represents  not  a 
share  of  the  earnings  only,  but  of  the 
entire  property.  To  the  extent  that 
the  stock  represents  the '  surplus  so 
capitalized  he  gets  earnings;  "be- 
yond that  he  gets  principal,  except  in 
so  far  as  the  stock  represents  undi- 
vided earnings  still  in  the  treasury  (a 
comparatively  small  matter),  to  which, 
however,  if  the  company  does  not  dis- 
tribute them  in  his  lifetime,  he  is  not 
entitled."  He  further  says  that  the 
rule  giving  stock  dividends  to  the  life 
tenant  ' '  ought  not  to  be  extended  be- 
yond its  reason.  The  ground  upon 
which  the  rule  is  based  is  that  the 
life  tenant  ought  to  have  the  earnings 
when  the  company  makes  a  disposi- 
tion of  them.  Its  reason  will  go  no 
further  than  to  charge  the  earnings 
on  the  new  stock.  This  will  at  once 
effectuate  the  intention  of  the  testa- 
tor and  oibviate  the  injustice,  if  it  be 
an  injustice,  of  letting  capitalized 
earnings  go  to  the  remainderman." 
In  affirming  the  decree  below  the 
Court  of  Errors  and  Appeals  says: 
"We  agree  with  the  vice  chancellor 
that  it  would  be  inequitable  to  award 
the  whole  stock  dividend  to  the  life 
tenants,  and  that  for  two  reasons — 
first,  because  stock  dividends  are  not 
dividends  set  aside  as  earnings  by  the 
corporation,;  second,  because  to  permit 
the  new  stock  to  go  to  the  life  tenant 
would  lessen  the  proportionate  inter- 
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§  3721.  —  Where  corporate  property  is  of  a  wasting:  nature.    The 

rule  that  distributions,  of  capital  or  of  funds  representing  capital, 
go  to  the  remainderman  is  generally  held  not  to  apply  where  the 
nature  of  a  corporation  is  such  that  its  ordinary  business  is  to  sell 
property  in  which  its  capital  is  invested,  and  distribute  the  proceeds 
among  its  stockholders ;  *^  as,  for  example,  in  the  case  of  a  corporation 
engaged  in  the  business  of  buying  and  selling  real  estate  at  a  profit,*' 


est  of  the  estate  in  the  corporation,  a 
result  that  cannot  have  been  contem- 
plated by  the  testator.-  The  difficul- 
ties which  courts  of  the  highest  stand- 
ing have  f  OTind  in  apportioning  a  stock 
dividend  apply  with  increased  force 
against  a  claim  of  the  life  tenant  to 
the  whole." 

The  court  further  says  that  there 
is  language  in  the  opinion  of  Ash- 
hurst  v.  Potter,  29  N.  J.  Eq.  625,  635, 
sustaining  the  view  that  the  life  ten- 
ant is  entitled  to  the  wh61e  of  such 
a  dividend,  but  that  the  question  was 
evidently  not  considered  by  him  since 
the  controversy  was  not  between  life 
tenant  and  remainderman. 

46  Washington  'County  Hospital 
Ass'n  V.  Hagerstown  Trust  Co.,  124 
Md.  1,  L'.  E.  A.  1915  A  738,  91  Atl. 
787;  Ex  parte  Humbird,  114  Md.  627, 
80  Atl.  209. 

47Eeed  v.  Head,-  6  Allen  (Mass.) 
174. 

This  is  true  of  dividends  declared 
out  of  profits  earned  by  the  sale  of 
land  by  an  unincorporated  joint  stock 
company  formed  to  deal  in  land,  where 
its  capital  is  not  impaired  by  their 
payment.  Thomson's  Estate,  153  Pa. 
St.  332,  26  Atl.  652,  653;  Oliver's  Es- 
tate, 136  Pa.  St.  43,  9  L.  E.  A.  421, 
20  Am.  St.  Eep.  894,  20  Atl.  527. 

Profits  made  by  a  bank  on  the  sale 
of  coal  lands  bought  by  it  like  any 
other  assets  belong  to  the  life  ten- 
ant. Miller  v.  Payne,  150  Wis.  354, 
136  N.  W.  811. 

In  In  re  James,  146  N.  Y.  78,  48  Am. 
St.  Eep.  774,  40  N.  E.  876,  afC'g  78 
Hun  (N.  Y.)  121,  28  N.  Y.  Supp.  992, 


testator  owned  stock  in  three  rail- 
road construction  companies.  Two  of 
them  built  and  sold  railways  and  re- 
ceived land  grants  in  payment,  which 
they  sold  from  time  to  time"  and  dis- 
tributed the  .proceeds  as  dividends. 
The  other  built  and  sodd  a  railway 
and  received  in  part  payment  a  cer- 
tificate of  indebtedness  secured  by  a 
mortgage  on  land.  This  land  was  sold 
from  time  to  time,  the  company  re- 
leasing its  mortgages  and  receiving 
sums  of  money,  partly  from  sales  of 
land  and  partly  from  interest  on  de- 
ferred  payments  on  sales,  which  it 
distributed  as  dividends.  These  com- 
panies had  no  other  business  or  prop- 
erty than  that  named.  It  was  held 
that  all  of  such  dividends  were  in- 
come and  belonged  to  the  life  tenant, 
but  this  holding  was  based  largely  on 
the  wording  of  the  will  and  the  evi- 
dent intention  of  the  testator. 

Profits  accruing  to  a  trading  cor- 
poration in  real  estate  would  be  con- 
sidered income  and  would  go  to  the 
life  tenant,  whether  derived  from  an 
enhancement  of  the  value  of  real  es- 
tate held  by  it,  or  from  rents  and 
profits  in  excess  of  cost  of  mainte- 
nance. Miller  v.  Payne,  150  Wis.  354, 
136  N.  W.  811.  In  this  case  the  cor- 
poration was  held  not  to  be  a  trading 
corporation  in  real  estate  within  the 
meaning  of  the  exception  though  its 
articles  authorized  it  to  buy,  sell,  im- 
prove and  lease  real  property,  where 
it  appeared  that  it  was  organized  by 
the  directors  of  a  bank  to  aid  the  bank 
by  taking  over  real  estate  ownSd  by 
it,  that  it  never  bought  any  reai  es- 
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or  in  the  business  of  manufacturing  standing  timber,  in  which  its 
capital  is  invested,  into  lumber  and  selling  the  latter.**  And,  there 
was  a  like  decision  where  a  manufacturing  corporation  sold  patent 
rights  in  which  a  part  of  its  capital  had  been  invested,  and  castings, 
and  declared  a  dividend  in  cash  out  of  the  proceeds.**  But  there  seems 
to  be  some  authority  to  the  effect  that  where  the  trust  property  is  of 
a  wasting  nature,  such  as  mining  stock  or  land  stock,  the  life  tenant 
will  be  entitled  to  receive  only  the  current  rate  of  interest  on  the 
value  of  the  trust  property,  and  the  remainder  of  the  dividends  will 
become  a  part  of  the  principal  of  the  trust  fund,  to  be  invested 
anew  by  the  trustee,  in  the  absence  of  a  clear  expression  of  the 
testator's  intention  to  the  contrary.^" 

§3722.  — Accumulations  of  surplus;  invested  surplus.  The  fact 
that  profits  are  not  immediately  distributed  in  dividends,  but  are  per- 
mitted to  accumulate  in  the  form  of  surplus,  does  not  entitle  the  capital 
interest  to  them  as  an  accretion  to  capital  when  they  are  subsequently 
distributed  in  the  form  of  divid^nds,^*  at  least  unless  they  have  been 


tate  after  the  death  of  the  testator, 
that  it  sold  property  from  time  to 
time  when  it  could  do  so  to  advan- 
tage,, and  that  its  sole  purpose  was 
to  close  out  all  the  properties  as  soon 
as  practicable,  distribute  the  proceeds 
among  its  stockholders,  and  dissolve 
the  corporation. 

In  Ex  parte  Humbird,  114  Md.  627, 
80  Atl.  209,  it  was  held  that  a  divi- 
dend declared  out  of  the  proceeds  of 
the  sale  of  timberland  was  capital 
although  the  corporation  had  power 
under  its  charter  to  buy  and  sell  land 
and  growing  timber  for  a  profit,  it  ap- 
pearing that  it  had  never  engaged  in' 
the  business  of  doing  so. 

48  Washington  County  Hospital 
Ass'n  V.  Hagerstown  Trust  Co.,  124 
Md.  1,  L.  E.  A.  1915  A  738,  91  Atl. 
787. 

49  Harvard  College  v.  Amory,  9 
Pick.  (Mass.)  446.  See  also  In  re 
James,  146  N.  Y.  78,  48  Am.  St.  Eep. 
774,  40  N.  E.  876. 

60  See    Estate    of    Wells,    196    Wis. 
294,  144  N.  W.  174. 
81  Ooimecticut.    Boardman  v.  Board- 


man,  78  Conn.  451,  12  L.  R.  A.  (N. 
S.)  779,  62  Atl.  339;  Smith  v.  Dana, 
77  Conn.  543,  69  L.  R.  A.  76,  107  Ami 
St.  Rep.  51,  60  Atl.  117. 

Delaware.  Bryan  v.  Aiken,  86  Atl. 
674,  rev'g  —  Del.  Ch.  — ,  82  Atl.  817. 

Georgia.  Jackson  v.  Maddox,  136 
Ga.  31,  Ann.  Cas.  1912  B  1216,  70  S. 
E.  865;  Millen  v.  Guerrard,  67  6a. 
284,  44  Aim.  Rep.  720. 

Maryland,  Thomas  v.  Gregg,'  78 
Md.  545,  44  Am.  St.  Rep.  310,  28  Atl. 
565. 

Massacliusetts.  Gray  v.  Hemen- 
way,  206  Mass.  126,  138  Am.  St.  Rep. 
377,  92  iN.  E.  31. 

New  Hampshire.  Lord  v.  Brooks, 
52  N.  H.  72. 

New  York.  Robertson  v.  De  Brula- 
tour,  188  N.  Y.  301,  80  N.  E.  938,  aff 'g 
111  App.  Div.  882,  98  N.  Y.  Supp.  15; 
McLouth  v.  Hunt,  154  N.  Y.  179,  39 
L.  R.  A.  230,  48  N.  E.  548,  aff'g  92 
Hun  607,  38  N.  Y.  Supp.  1146. 

In  Richardson  v.  Richardson,  75  Me. 
570,  46  Am.  Rep.  428,  it  was  held 
that  Where  a  so-called  "renewal 
fund"    of    a    gaslight    company    was 
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permanently  capitalized.*^  And  this  has  been  held  to  be  true  although 
Such  accumulated  surplus  has  been  invested  in  permanent  works,  prop- 
erty, improvements,  or  acquisitions  or  business  extensions.*^   "When 


distributed  among  its  stockholders  in      son  v.  De  Brulatour,  188  N.  Y.  301,  80 


the  form  of  cash  dividends,  such  divi- 
dends Tjelonged  to  the  life  tenant. 

In  Quinn  v.  Safe  Deposit  &  Trust 
Co.,  93  Md.  285,  53  L.  R.  A.  160,  48 
Atl.  835,  the  whole  of  a  dividend  de- 
clared out  of  a  sinking  fund  which 
had  been  accumulated  mostly  during 
the  lifetime  of  the  testator  was  held  to 
be  income  and  to  belong  to  the  life 
tenant. 

BZHazeltine  v.  Belfast  &  M.  L:  E. 
Co.,  79  Me.  411,  416,  1  Am.  St.  Rep. 
330,  10  Atl.  328. 

The  corporation  has  the  undoubted 
right  to  withhold  the  earnings  and  to 
capitalize  them  permanently  if  it 
deems  it  necessary  or  proper  in  the 
conduct  of  its  business  to  do  so.  In 
determining  whether  this  has  been 
done  the  court  may  consider  the  na- 
ture and  character  of  the  entire  trans- 
action, and  necessarily  the  intention 
of  the  company  is  a  very  material  ele- 
ment of  the  transaction.  Bryan  v. 
Aiken,  —  Del.  — ,  86  Atl.  674,  rev'g 
—  Del.  Ch.  — ,  82  Atl.  817. 

"When  it  is  possible  for  the  court 
to  ascertain  to  any  certainty  whether 
the  distribution  in  the  stock  dividend 
includes  net  earnings,  and,  if  so,  what 
proportion,  and  also  whether  such 
earnings  were  intended  to  be  made  a 
part  of  the  capital  or  merely  to  be 
used  temporarily  with  the  intention 
on  the  part  of  the  directors  of  refund- 
ing them  to  the  shareholders  as  in- 
come, we  think  it  is  the  duty  of  the 
court  to  made  such  investigations  and 
dispose  of  the  stock  in  an  equitable- 
way  between  the  tenants  for  life  and 
the  remaindermen. ' '  Thomas  v.  Gregg, 
78  Md.  545,  44  Am.  St.  Rep.  310,  28 
Ati.  56i5. 

B3  Thomas  v.  Gregg,  78  Md.  545,  44 
Am.  St.  Rep.  310,  28\Atl.  565;  Robert- 


N.  E.  938,  aff'g  111  N.  Y.  App.  Div. 
882,  98  N.  Y.  Supp.  15.  See  also  Poole 
V.  Union  Jrust  Co.,  191  Mich.  162,  157 
N.  "W.  430. 

"It  may  be  regarded  as  settlfed 
law,  we  think,  that  although  a  cor- 
poration has  the  right  to  set  apart  or 
reserve  a  portion  of  its  net  earnings 
for  a  period  of  years,  and  treat  them 
as  capital,  retaining  them  in  its  treas- 
ury, or  expending  them  in  the  pur- 
chase of  securities,  or  real  estate  for 
the  company,  yet  if  it  subsequently 
divides  such,  net  earnings  among  the 
stockholders  by  declaring  a  dividend 
in  cash,  in  stack,  or  in  both,  based 
upon  such  earnings,  it  is  a  distribu- 
tion of  profits."  Bryan  v.  Aiken,  — 
Del.  — ,  86  Atl.  674,  rev'g  —  Del.  Ch. 
— ,  82  Atl.  817.  In  this  case  accumu- 
lated' profits  were  held  not  to  have 
been  capitalized  by  &,ppropriating 
them  to  permanent  improvements.  It 
was  said  that  in  view  Of  the  fact  that 
the  company  still  regarded  the  fund 
as  net  earnings  and  sought  to  dis- 
tribute it  as  such,  it  was  reasonable 
to  believe  that  the  appropriation  of 
them  was  niore  in  the  nature  of  a 
loan  or  temporary  use  than  a  perma- 
nent capitalizatioox. 

Profits  which  are  so  invested  do  not 
thereby  become  permanent  additions 
to  capital  beyond  the  recall  of  the 
directors  and',possessin,g  the  quality  of 
capital  in  the  strict  sense,  and  when 
the  property  in  which  they  are  invest- 
ed is  sold,  and  the  proceeds  are  dis- 
tributed by  way  of  a  cash  dividend, 
such  dividend  goes  to  the  life  tenant 
rather  than  to  the  remainderman. 
There  is  nothing  in  the  nature  of  a 
liquidation  or  a  return  of  capital  to 
the  stockholders  in  such  a  transac- 
tion.    Smith   V.   Dana,   77   Conn.   543, 
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the  necessity  for  the  reservation  ceases,  and  the  reserve  fund  is  divided 
among  the  shareholders,  the  question  whether  it  was  income  or  capital 
depends  upon  its  origin  for  their  source  is  not  changed  by  the  delay 
in  distribution.  If  it  was  originally  taken  from  the  net  earnings  it 
belongs  to  the  tenant  for  life  if  distributed  in  his  lifetime."**  "In 
5uch  ease  the  accumulated  income,  as  well  as  the  securities  and  real 


60  Atl.  117.  In  this  case  it  was  so 
held  in  respect  to  the  distribution  of 
the  proceeds  of  the  sale  of  an  electric 
,  light  and  gas  plant  which  had  been 
operated  by  a  corporation,  but  was 
taken  over  'by  a  city  under  the  power 
of  eminent  domain.  In  the  course  of 
its  opinion  in  this  case  the  court  says: 
"The  quality  and  incidents  of  sur- 
plus, however  invested  or  employed, 
are  not  the  same  as  those  of  capital 
within  the  strict  meaning  of  that 
word.  Capital,  in  that  ^ense,  consti- 
tutes a  fund  so  set  apart  and  devoted 
to  the  corporate  uses  and  the  security 
of  creditors  that  the  law  jealously 
guards  it  from  the  encroachment  ,  of 
directors  in  the  declaration  of  divi- 
dends. It  is  placed  beyond  their 
reach  for  that  purpose,  and  no  way  is 
left  open  to  them  to  return  it  to  the 
share  owners.  Its  dedication  is  irre- 
vocable, and  it  must  ever  remain  a 
fund  held  in  trust  for  creditors,  un- 
less some  judicial  or  other  process  au- 
thorized by  legislation  intervenes.  Of 
it,  it  may  well  be  said,  'Once  capital 
always  capital. '  It  is  not  so  of  undis- 
tributed profits  or  surplus  in  any  form. 
They  may  be  effectually  dedicated  to 
corporate  uses  through  the  processes 
of  a  stock  dividend,  but  until  so  dedi- 
cated they  are  not  removed  from  the 
reach  and  control  of  directors.  The 
manner  of  utilization  may  be  changed, 
investments  altered,  permanent  prop- 
erty sold  and  turned  into  cash,  and 
experimental  or  other  enterprises 
abandoned  with  a  realization  upon  the 
investments  therein,  all  at  the  discre- 
tion of  directors,  with  no  such  artifi- 
cial consequence  that  the  assets  thus 
employed    change    their   character   as 


the  result  of  the  process.  Investment 
in  permanent  works  does  not  and 
ought  not  to  capitalize.  Directors  can 
in  their  discretion,  fairly  exercised, 
withhold  profits  and  employ  them  in 
the  conduct  or  enlargement  of  busi-. 
ness.  By  the  same  right  they  ought 
to  be  able  to,  and  can,  withdraw  from 
any  action  which  will  enable  the  as- 
sets thus  employed  to  be  returned  to 
their  original  condition  as  funds  avail- 
able for  distribution  to  those  to  whom 
they  might  have  been  originally  divid- 
ed as  dividends.  Capital  of  this  kind 
does  not  bear  the  perpetual  stamp  of 
capital.  It  simply  constitutes  a  por- 
tion of  the  corporate  assets  which  are 
within  the  discretionary  control  of 
the  directors,  wfiich  they  may  use  for 
the  corporate  advantage  in  such  ways 
as  have  the  approval  of  their  judg- 
ment, or,  if  that  course  seems  wiser, 
cease  using  amd  by  proper  action  with- 
draw from  the  corporate  resources." 

Dividend  obligations  and  certifi- 
cates of  indebtedness,  avowedly  is- 
sued to  make  good  to  shareholders 
earnings  made  after  the  creation  of 
the  trust,  whict  from  year  to  year, 
instead  of  being  distributed  as  divi- 
dends, have  been  applied  to  the  per- 
manent improvement  and  betterment 
of  the  properties,  belong  to  the  life 
tenant,  where  it  is  not  shown  that 
issuing  them  lessened  the  value  of  the 
stock  below  "what  it  was  at  the  time 
.of  the  creation  of  the  trust.  Boyer's 
Appeal,  224  Pa.  144,  73  Atl.  320;  In 
re  Robinson's  Trust,  218  Pa.  481,  67 
Atl.  775. 

64  Bryan  v.  Aiken,  —  Del.  — ,  86 
Atl.  674,  rev'g  —  Del.  Ch.  — ,  82 
Atl.  817,  quoted  with  approval  in  In 


6190 


Ch.  56]  Stock  and  Stookholdees  [§  3723 

estate  purchased,  are  all  assets  of  the  corporation,  hut  the  earnings 
are  not  regarded  as  capital  although  they  may  have  been  treated 
by  the  eorp.oration  as  such  prior  to  the  distribution. ' '  ^* 

These  rules  are  equally  applicable  where  such  surplus  is  dis- 
tributed in  the  form  of  stock  dividends  in  those  states  where  no 
distinction  is  made  between  cash  and  stock  dividends,  in  so  far  as  the 
respective  rights  of  the  life  beneficiary  and  remainderman  are  con- 
cerned,*® while  the  contrary  would  of  course  be  true  in  those  jurisdic- 
tions adopting  the  Massachusetts  rule  under  which  all  stock  dividends 
go  to  the  remainderman.*'' 

§  3723.  —  Dividends  in  bonds  or  certificates  of  indebtedness.  Divi- 
dends declared  out  of  profits  go  to  the  person  entitled  to  the  income 
and  profits  of  shares,  although  they  are  paid,  not  in  cash,  but  in 
bonds  of  the  company  or  certificates  of  indebtedness,**  or  notes,**  or 
in  certificates  of  deposit  of  the  bank  declaring  the  dividend.®* 

But  a  distribution  to  stockholders  in  the  form  of  corporate  bonds, 
running  for  a  definite  period,  and  which  are  its  unlimited  obligations 
and,  as  such,  a  charge  upon  all  its  assets,  is  not  the  declaration  of  a  cash 
dividend,  and  hence  bonds  so  distributed  belong  to  the  remainder- 
man and  not  to  the  life  tenant.®^  And  a  dividend  in  bonds  which  in 
part  represents  earnings  and  in  part  the  increased  or  enhanced  market 

re  Heaton's  Estate,  89  Vt.  550,  L.  E.  58  Jackson  v.  Maddox,  136  Ga.  31, 

A.   1916  D  201,   96   Atl.  21.     And  see  Ann.  €as.  1912  B  1216,  70  S.'E.  865 

to  the  same  effect,  Lord  v.  Brooks,  52  Millen  v.  Guerrard,  67  Ga.  284,  44  Am 

N.  H.  72.  Eep.  720;   Atlantic   Coast  line   Divi 

Of  course  the  rule  of  apportionment  dend  Cases,  102  Md.  73,  61  Atl.  295 

of  dividends  between  life  tenant  and  Thayer  v.  Burr,  201  N.  T.  155,  94  N 

remainderman    would    apply    to    such  E.  604,  modifying  134  N.  Y.  App.  Div 

dividends  in  those  states  where  it  ob-  88i9,  11©  N.  Y.  Supp.  755;  In  re  Bald 

'  taips,  if  the  surplus  was  accumulated  win,   74  N.   Y.   Misc.'  341,   133   N.   Y, 

partly  before  and  partly  after  the  tes-  Supp.  1109;   Boyer's  Appeal,  224  Pa, 

tator 's  death.    See  §  3717,  supra.  144,    73    Atl.    320;    In    re    Robinson's 

.65 Bryan  v.Aiken,  — Del.— ,  86  Atl.  Trust,  218  Pa.  481,  67  Atl.  775. 

G74,  rev'g  —  Del.  Ch.  — ,  82  Atl.  817.  59 If   declared  and'  paid  out  of   an 

56  Bryan   v.   Aiken,,  —  Del.  — ,   86  accumulated  surplus  of  net   earnings, 

Atl.  674,  rev'g  —  Del.  Qh.  — ,  82  Atl.  it  is  a  cash,  and  not  a  stock,  dividend 

817;    Thomas   v.   Gregg,   78   Md.    545,  though  it  is  payable  in  the  notes  of 

44   Am.   ,St.    Rep.    310,    28    Atl.    565;  the.   company    rather    than    in    actual 

McLouth  V.  Hunt,  154  N.  Y.  179,  3'9  money.     Boston  Safe  Deposit  &  Trust 

L.  R.  A.  230,  48  N.  E.  548,  aff'g  92  Co.  v.  Adams,  219  Mass.  175,  106  N. 

Hun  (N.  Y.)  607,  38  N.  Y.  Supp.  1146.  E.  590. 

For  states  in 'which  no  distinction  60  Humphrey,  v.  Lang,  169  N.  C.  601, 

is  made  between  stock  and  cash  divi-  L.  R.  A.  1916  B  626,  86  S.  E.  526. 

dends,'  see  §  3716,  supra.  61  Bishop   v.  Bishop,   81   Conn.   509, 

57 See  §3714,  supra.  71  Atl.  583. 
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value  of  securities  held  by  the  corporation  will  be  apportioned  be- 
tween the  life  tenant  and  the  remainderman.^^ 


§  3724.  —  Right  to  subscribe  for  shares,  etc.,  and  proceeds  of 
sale  thereof.  According  to  the  weight  of  authority,  where  the  capital 
stock  of  a  corporation  is  increased  under  legislative  authority,  the 
privilege  or  right  which  the  shareholders  have  to  subscribe  for  the 
new  shares  is  appurtenant  to  the  original  stock,  and  does  not  belong 
to  the  person  entitled  to  the  income  of  the  shares.®*   And  if  such 


62  Thayer  v.  Burr,  201  N.  Y.  155, 
94  N.  E.  604,  modifying  134  N.  Y. 
App.  Div.  889,  119   N.  Y.  Supp.  755. 

63  Oonnecticut.  Brinley  v.  Grou,  50 
Conn.  66,  47  Am.  Eep.  618. 

nUnois.  De  Koven  v.  Alsop,.  205 
111.  309,  63  L.  E.  A.  587,  68  N.  B.  930, 
a.fif'g  107  111.  App.  190. 

Iowa.  Lauman  v.  Poster,  157  Iowa 
275,  50  L.  E.  A.  (N.  S.)  531,  135  N. 
W.  14. 

Kentucky.  Hite'a  Devisees  v. 
Kite's  Ex'r,  93  Ky.  2lff7,  19  L.  E.  A. 
173,  40  Am.  St.  Eep.  189,  20  S.  W. 
778." 

Massachusetts.  Hyde  v.  Holmes, 
198  Mass.  287,  84  N.  B.  318;  Davis  v. 
Jackson,  152  Mass.  58,  23  Am.  St. 
Eep.  801,  25  N.  E.  21.  See  also  Tre- 
fry  V.  Putnam,  116  N.  E.  904. 

New  Jersey.  Ballantine  v.  Young, 
79  N.  J.  Eq.  70,  81  Atl.  IM;  Brown  v. 
Brown,  72  N.  J.  Eq.  667,  65  Atl.  739. 

New  York.  Eoibertson  v.  De  Brula- 
tour,  188  N.  Y.  301,  80  N.  B.  938; 
aff'g  111  App.  Div.  882,  98  N.  Y.  Supp. 
15;  In  re  Kernoohan,  104  N.  Y.  618, 
11  N.  B.  149. 

Pennsylvania.  Eisner's  Estate,  176 
Pa.  St.  143,  34  Atl.  577;  Thomson's 
Estate,  153  Pa.  St.  332,  26  Atl.  652, 
653;  Biddle's  Appeal,  99  Pa.  St.  278. 

Rhode  Island.  Greene  v.  Smith,  17 
E.  I.  28,  19  Atl.  1081. 

"We  are  of  the  opinion  that  the 
value  of  the  rights  to  subscribe  for 
an  increase  o^  stock,  to  be  issued  by 
a  corporation  under  such  conditions, 
must  be  treated  as  property  capital- 


ized by  the  corporation.  The  value  of 
the  new  stock  is  made  up  of  the  par 
value  which  is  paid  in  by  the  sub- 
scriber, and  an  additional  sum  equal 
to  the  difference  between  its  par 
value  and  its  market  value.  This  ad- 
ditional sum  inheres  in  the  new  stock 
to  ibe  issued,  and  is  a  part  of  the  capi- 
tal of  the  corporation.  It  oannot  be 
used  or  availed  of  ortherwise  than  as 
a  mere  right  or  privilege,  except  in 
connection  with  the  ownership  of  the 
new  stock,  which  is  capital.  An  in- 
crease of  capital  by  the  corporation, 
which  represents  not  only  the  amount 
then  paid  in,  tout  also  a  value  neces- 
sarily included  in  the  capital  because 
the  stock  is  worth  more  than  its  par 
value,  is  in  the  nature  of  a  stock 
dividend  by  the  corporation,  to  the 
amount  of  this  additional  value  repre- 
sented by  the  rights  to  subscribe," 
Hyde  v.  Holmes,  198  Mass.  287,  84  N. 
E.  318. 

"This  right  stands  upon  a  different 
footing  from  the  claim  to  a  stock  divi- 
dend. It  is  a  mere  in'cident  of  the 
old  stock.  It  ds  a  right  appurtenant 
to  it,  and  as  such,  is  a  part  of  the 
capital.  It  cannot  be  fairly  consid- 
ered as  income,  but  is  inherent  in  the 
shares  of  stock  in  their  creation. 
While  the  value  of  the  right  must  de- 
pend essentially  upon  the  success  of 
the  business  of  the  company,  this 
does  not  alter  the  nature  of  the  right, 
and  the  stock  is  properly  a  part  of 
the  corpus  of  the  estate  of  the 
owner."     Hlte's  Devisees   v.   Hite's 
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right  and  privilege  is  sold  by  a  trustee  who  holds  shares  on  which  a 
person  is  entitled  to  the  income  for  life,  the  proceeds  of  the  sales  go, 
not  to  the  life  tenant,  but  to  the  remainderman.^ 

In  New  Hampshire  it  is  held  that,  in  the  absence  of  evidence  show- 
ing the  fact,  there  is  a  presumption  that  the  right  to  take  new  stock, 
if  of  value,  or  the  proceeds  of  the  sale  thereof,  is  capital  and  belongs 


Ex'r,  93  Kj.  257,  19  L.  E.  A.  173, 
40  Am.  St.  Eep.  189,  20  S.  W.  778.       . 

Where  a  corporation,  having  a  sur- 
plus of  earnings,  increased  its  stock, 
and  permitted  the  stockholders  to 
subscribe  at, par  for  as  many  shares 
as  they  held'  of  the  old  stock,  and  an 
estate  holding  one  hundred  shares  sold 
sixty  of  the  options,  with  which  it 
purchased  forty  new  shares,  it  was 
held  that  these  were  capital,  and  not 
income,  under  a  will  bequeathing  the 
stock  subject  to  a  life  use  of  fhe  in- 
come. Moss'  Appeal,  83  Pa.'  St.  264, 
24  Am.  Bep.  164. 

64  Connecticut.  Brinley  v.  Grou,  50 
Conn.  66,  47  Am.  Eep.  618. 

lUinois.  De  Koven  v.  Alsop,  205 
111.  309,  63  L.  E.  A.  5S7,  68  N.  E.  930, 
aff'g  107  111.  App.  190. 

Iowa.  Lauman  v.  Foster,  157  Iowa 
275,  50  L.  E.  A.  (N.  S.)  531,  135  N. 
W.  14. 

Massachuset-ts.  Hyde  v.  Holmes, 
198  Mass.  287,  84  N.  B.  318;  Davis  v. 
Jackson,  152  Mass.  58,  23  Am.  St. 
Eep.  801,  25  N.  E.  21;  Atkins  v.  Al- 
bree,  12  Allen  359, 

New  Jersey.  Brown  v.  Brown,  72 
N.  J.  Eq.  667,  65  Atl.  739. 

New  York.  Eobertson  v.  De  Brula- 
tour,  188  N.  T.  301,  80  N.  E.  938, 
aff'g  111  App.  Div.  882,  98  N.  Y.  Supp. 
15. 

Pennsylvania.  Eisner's  Estate,  175 
Pa.  St.  143,  34  Atl.  577;  Biddle's  Ap- 
peal, 99  Pa.  St.  278;  Moss'  Appeal, 
83  Pa.  St.  264,  24  Am.  St.  Eep.  164. 

Rhode  Island.  Greene  v.  Smith,  17 
E.  I.  28,  19  Atl.  1081. 

In  Biddle's  Appeal,  99  Pa.  St.  278, 
it  was  held  that  where  a  corporation 
increased  its  capital  stock  by  offering 


to  stockholders  the  option  of  subscrib- . 
ing  at  par  to  the  stock,  in  the  propor- 
tion of  one  share  for  every  two  shares 
held,  the  proceeds  of  a  sale  of  an  op- 
tion by  one  holding  stock  in  trust  to 
collect  the  income  for  the  use  o^f  an- 
other for  life  are  to  be .  accounted 
capital,  and  not  income,  in  so  far  as 
they  relate  to  the  beneficiary. 

But  in  Wiltbank's  Appeal,  64  Pa. 
St.  256,  3  Am.  Eep.  585,  it  was  held 
that,  where  a  corpo.ration  ordered  a 
distribution  of  increased  stock  to 
stockholders  on  the  payment  of .  so 
much  per  share,  and  one  holding  stock 
in  trust  to  pay  the  income  to  another 
for  life  sold  the  privilege  to  subscribe, 
the  proceeds  of  sale  should  be  re- 
garded as  income,  and  not  as  ca'pdtal, 
wihere  there  was  no  serious  diminu- 
tion in  the  value,  of  old  stock  caused 
■  by  the  new  issue.  And  the  same  was 
heH  to  be  true  of  a  p'rofit  realized  by 
a  sale  of  stock  purchased  by  the  trus- 
tee under  such  a  right  ■with  his  own 
money. 

.  In  Eisner's  Estate,  175  Pa.  St.  143, 
149,  34  Atl.  577,  it  is  said:  "Wilt- 
bank's  Appeal  has  never  been  over- 
ruled, although  it  has  not  been  fol- 
lowed where  the  subscribers  acquired 
their  right  as  such  by  reason  of  their 
being  already  holders  of  stock,  the  in- 
trinsic value  of  which  would  manifest- 
ly be  impaired  by  increasing  the  num- 
ber of  stockholders. ' ' 

In  Moss'  Appeal,  83  Pa.  St.  264,  24 
Am.  Eep.  164,  Wiltbank's  Appeal  is 
distinguished  on  the  ground  that 
•there  Was  no  serious  diminution  of 
the  value  of  the  old  stock  caused  by 
the  new  issue. 
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to  the  corpus,  and  that  it  will  be  so  treated,®*  but  that  if  it  appears 
that  such  rights  represent  surplus  earnings,  they  will  be  regarded  as 
a  distribution  of  income.^ 

In  Wisconsin  it  has  been  held  that  where  such  rights  accruing  on 
stock  purchased  by  the  trustees  in  part  represent  surplus  earnings 
and  undivided  profits,  the  proceeds  of  their  sale  should  ordinarily  be 
divided  between  corpus  and  income  in  the  proportion  that  the  amount 
of  such  surplus  and  profits  existing  at  the  time  when  the  stock  was 
acquired  bear  to  the  amount  existing  when  the  stock  was  iucreased,  but 
that  when  no  sufficient  data  upon  which  to  make  the  division  are 
furnished  to  the  court,  the  whole  amount  will  be  treated  as  ordinary 
profit  on  investment  made  by  the  trustees.  And  it.  has  also  been  held 
in  that  state  that  where  it  is  not  shown  whether  the  corporation  had 
any  surplurs  or  undivided  profits,  or  the  amount  of  its  original  stock 
or  the  amount  of  the  increase,  it  will  be  presumed  that  the  proceeds 
of  the  sale  of  such  rights  represent  good  will  or  other  increment  to  the 
original  capital  of  the  corporation,  increasing  the  value  of  the  shares 
above  the  value  at  which  they  were  ofl'ered  to  the  stockholders  to 
this  extent,  and  that  therefore  the  money  so  received  belongs  to 
corpus.®'' 

Where  the  trustee  takes  the  new  stock,  pays  for  it  out  of  the  prin- 
cipal of  the  trust  fund,  and  afterwards  sells  it,  the  profits  are  cap- 
ital to  be  added  to  the  trust  fund  for  the  benefit  of  the  remainderman.®' 
The  trustee  has  no  right  to  use  cash  dividends  in  purchasing  the  new 
stock,®®  and  if  he  does  so  the  stock  so  purchased  will  be  regarded  as 
a  dividend  as  between  the  life  tenant  and  the  remainderman  to  the 
extent  that  the  dividend  so  applied  belonged  to  the  former.'"    But  any 

6B  Hol'brook  v.  Holbrook,  74  N.  H.  at  par  is  a  valuable  right.    Pedrce  v. 

201,  12  L.  E.  A.  (N.  S.)   768,  66  Atl.  Burroughs,  58  N.  H.  302. 

124;  Walker  v.  Walker,  68  N.  H.  407,  S6  Hol'brook  v.   IJolbrook,   74  N.  H. 

39  Atl.  432;   Law  v.  Alley,  67  N.  H.  201,  12  L.  R.  A.  (N.  S.)   768,  66  Atl. 

93,  29  Atl.  636;  Peirce  v.  Burroughs,  124. 

58  N.  H.  302.  67  In  re  Barron's  Will,  163  Wis.  275, 

"The  capital  in  the  hands  of  the  155  N.  W.  1087. 

executor  existed  before  the  income  of  68  Lauman  v.  Poster,  157  Iowa  275, 

that  capital;  and  in  the  absence  of  all  50  L.  R.  A.  (N.  S.)  531,  135  N.  W.  14. 

evidence   on   the   question   whether   a  69  Hyde  v.  Holmes,  198  Mass.  287, 

certain  fund  or  piece  of  property  in  84  N.  E.  316. 

his  hands  is  capital  or  income  the  pre-  70  Where  a  corporation  increases  its 

sumption   O'f  fact  is  that  it  is   oapi-  stock  and  gdves  existing  stockholders 

tal."     Iraw  V.  Alley,  67  N.  H.  93,  29  the  right  to  subscribe  to  the  increase 

Atl.  636;  Peirce  v.  Burroughs,  58  N.  in  proportion   to   their   holdings,   and 

H.  302.  at  the  same  time  declares  a  dividend  i 

Where  the  new  shares  are  worth  and  provides  that  the  right  to  sub- 
more  than  par,  the  right  to  buy  them  scribe  to  the  new  stock  and  the  right 
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profit  made  out  of  the  transaction  belongs  to  the  remainderman.  So  if 
the  stock  is  worth  a  premium  and  the  right  is  to  subscribe  for  it  at  par, 
the  premium  belongs  to  him.  And  if  the  stock  is  retained  by  the 
trustee  under  such  circumstances,  the  life  tenant  is  entitled  to  a 
charge  upon  it  for  such  part  of  the  cash  dividend  used  in  its  purchase 
as  belonged  to  him,  and  so  much  of  it  as  may  be  necessary  may  be 
sold  to  satisfy  such  charge.''^  Or  if  the  trustee  had  on  hand,  at  the 
time  when  the  dividend  was  declared  and  the  stock  increased,  sufficient 
cash  funds  ibelonging  to  the  principal  of  the  trust  fund  to  have  paid 
for  the  stock,  and  still  has  such  cash  at  the  time  of  the  decree,  he  may 
be  required  to  devote  it  to  that  purpose,  and  to  pay  the  amount  of 
the  dividend  to  the  life  tenant,  with  a  proper  adjustment  of  the 
income  that  has  since  accrued  and  of  interest,  as  if  the  dividend  had 
been  paid  to  the  life  tenant  when  it  was  declared.'®  Similarly,  if  the 
trustee  has  no  right  to  retain  the  stock  under  the  instrument  creating 
the  trust,  and  therefore  sells  it,  the  life  tenant  is  entitled  to  an  amount 
of  the  proceeds  equal  to  his  share  of  the  dividend  used  in  the  purchase 
of  the  stock,  and  the  balance  is  to  be  treated  as  capital.'^  If,  on  the 
other  hand,  the  right  has  been  exercised  by  the  life  tenant,  he  will  be 
required  tO  account  for  the  profit  as  a  part  of  the  capital  of  the 
estate.''* 


to  receive  the  dividend  shall  accrue 
simultaneously,  and  the  trustee  sub- 
scribes for  his  proportion  of  the  new 
stock  and  pays  for  it  with  the  divi- 
dend, such  stock  will  be  regarded  as 
a  dividend  as  between  the  life  tenant 
:ind  remainderman.  Brown  v.  Brown, 
72  N.  J.  Eq.  667,  65  Atl.  739. 

If  stockholders  are  given  the  right, 
at  their  election,  to  take  the  amount 
of  a  dividend  in  cash  or  to  apply  it 
to  the  purchase  of  new  stock  at  par, 
and  a  trustee,  who  has  no  riglit  to 
invest  the  trust  fund  iji  stock,  takes 
the  new  stock  at  the  request  and  for 
the  benefit  of  the  liffe  tenant,  and 
as  her  agent,  the  stock  belongs  to  her. 
Cox  V.  Gaulbert's  Trustee,  148  Ky. 
407,  147  S.  "W.  26. 

If  the  dividend  used  by  the  trus- 
tees in  the  purchase  of  the  new  stock 
is  apportionable  between  capital' and 
income,  the  proceeds  of  the  sale  of 
such    stock    must-  be    apportioned    in 
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the  same  manner.  In  re  Harteau,  2l>4 
N.  Y.  292,  97  N.  E.  726,  modifying 
142  N.  Y.  App.  Div.  904,  126  N.  Y. 
Supp.  1131. 

See  also  dictum  to  this  effect  in 
Lauman  v.  Foster,  157  Iowa  275,  50 
L.  R.  A.  (N.  S.)  531,  135  N.  W.  14. 

TlBallantine  v.  Young,  79  N".  J. 
Eq.  70,  81  Atl.  119. 

73  Hyde  v.  Holmes,  198  Mass.  287, 
84  N.  B.  318. 

73  Malam  v.  Hitehens,  L.  E.  [1894] 
3  Ch.  Div.  578. 

74  The  life  tenant  should  not  be  re- 
quired to  restore  stock  received  by 
him  under  such  rights,  but  its  value 
should  be  ascertained  as  of  the  time 
when  the  rights  were  given,  and  the 
life  tenant  required  to  account  for 
the  profit  as  a  part  of  the  capital  of 
the  estate.  Hite's  Devisees  v.  Hite's 
Ex'r,  93  Ky.  257,  19  L.  E.  A,  173,  40 
Am.  St.  Eep.  189,  20  S.  "W.  778. 
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The  life  tenant  is,  of  course,  entitled  to  the  income  from  such  accre- 
tions to  the  eorpusJ* 

Other  options  and  privileges  appurtenant  to  the  stock,  such  as  an 
option  or  privilege  to  subscribe  far  a  purchase  stock  or  bonds  in 
another  corporation,  are  generally  held  to  be  a  part  of  the  corpus  of 
the  estate,  ajid  to  belong  to  the  remainderman.'^  But  there  is  authority 
to  the  effect  that  the  proceeds  of  the  sale  of  a  right  to  subscribe  to 
the  stock  of  another  corporation  is  income  and  not  principal,  and 
belongs  to  the  life  tenant.''''  And  where  such  a  right  is  exercised  by 
the  trustee  and  .the  stock  is  paid  for  out  of  a  cash  dividend  which  is 
apportionable  between  the  life  tenant  and  remainderman  the  stock 
belongs  to  them  in  the  same  proportion.''* 

§  3725.  —  Proceeds  of  shiaxes  sold.  When  a  trust  fund,  the  pro- 
ceeds or  income  of  which  is  to  be  paid  to  one  person  for  life,  with  re- 
mainder to  another,  is  invested  in  shares  of  stock,  and  the  stock  is  sold, 
the  proceeds  of  the  sale  are  principal,  and  do  not  go  to  the  life  bene- 
ficiary, except  in  so  far  as  they  represent  accumulated  profits.'" 

Since  dividends  belong  to  the  person  who  owns  the  stock  at  the  time 
when  they  are  declared,*"  to  entitle  the  life  tenant  to  any  part  of  the 
accumulated  earnings  of  the  corporation,  it  is  essential  that  a  dividend 
be  declared  by  the  corporation  while  the  shares  are  held  in  trust.  If 
no  dividend  is  so  declared,  and  in  the  absence  of  an  express  direction 

76  Hyde  v.  Holmes,  198  Mass.  287,  given  the  right  to  take  bonds  in  an- 

84  N.  E.  318;  Eisner's  Estate,  175  Pa.  other  company  at  par  in  proportion  to 

St.  143,  34  Atl.  577.  their  holdings,  and  the  stock  of  such 

He  is  entitled  to  the  dividends  on  other    company  was   thrown   in   as   a 

the  new  stock  if  the  rights  are  exer-  bonus    to    those    who    subscribed    for 

cised,  or   to   the   income   on   the  pro-  such  bonds,  the  proceeds  of  the  sale 

ceeds  of  the  sale  of  such  rights.    Laii-  oi  such  right  were  not  income, 

man  v.  Fo»tter,  157  Iowa  275,  50  L.  E.  78 In  re  Stokes'  Estate,  240  Pa.  288, 

A.  (N.  S.)  531,  136  N.  "W.  14.  87  Atl.  975;  In  re  Stokes'  Estate,  240 

76  Ballantine  v.  Toung,  79  N.  J.  Eq.  Pa.  277,  87  Atl.  971. 

70,  81  Atl.  119;  In  re  Kernochan,  104  79  In  re  Kernochan,  104  N.  T.  618, 

N.  Y.  618,  11  N.  E.  149.  11  N.  E.  149.     As  to  the  apportion- 

77 Eisner's  Estate,  17'5  Pa.  St.  143,  ment  in  such  a  case,  the  stock  being 

34  Atl.  577.     The  reason  given  in  this  sold   cum    dividend,    see   Bulkeley    v. 

case  for  so  holding  is  that  the  stock  Stephens,  [18'96]  2  Ch.  241. 

held  in    trust    cannot   be    reduced   in  A  premium  received  upon  the  sale 

value  or  affected  by  the  increase  in  of  shares  held  in  trust  does  not  con- 

the    number    of    shareholders    of    the  stitute    income,    but    belongs    to    the 

other  company.  corpus  of  the  estate.     Guthrie's  Trus- 

In  Thompson's  Estate,  153  Pa.  St.  tee  v.  Akers,  157  Ky.  649,  163  S.  W. 

332,  26  Atl.  652,  653,  however,  it  was  1117. 

held    that    where    stockholders    were  80  gee  §  3700,  supra. 

6196 


Ch.  56]  Stock  and  Stockholdees  [§3726 

by  the  testator  to  the  contrary,  the  accumulated  earnings  cannot  be 
rendered  subject  to  appropriation  by  the  life  tenant  as  income  by  a  sale 
of  the  shares  for  that  purpose.'^  And  hence  an  increase  in  the  book 
value  of  the  shares  between  the  creation  of  the  trust  and  the  date  of 
their  sale,  resulting  from  the  action  of  the  directors  in  setting  aside  a 
part  of  the  corporate  earnings  to  surplus  is  not  income,  but  is  to  be  re- 
garded as  a  part  of  the  corpus  of  the  estate.*^ 

Whether  or  not  subscription  rights  and  the  proceeds  of  their  sale 
are  to  be  regarded  as  capital  or  income  has  been  considered  in  a 
prior  seetion.^^ 

§  3726.  —  Method  of  determiiunif  whether  diyidends  represent  in- 
come or  capital.  Under  the  Massachusetts  rule  which  regards  all 
cash  dividends  as  income  **  and  all  stock  dividends  as  capital,'^ ' '  every- 
thing is  made  to  turn  upon  the  action  of  the  corporation."**  The 
Supreme  Court  of  the  United  States,  wliich,  as  we  have  seen,  has 
adopted  the  Massachusetls  rule,*''  has  said  that  the  question  whether  a 
distribution  of  earnings  "is  an  apportionment  of  additional  stock  rep- 
resenting capital  or  a  division  of  profits  and  income,  depends  upon  the 
substance  and  intent  of  the  corporation,  as  manifested  by  its  vote  or 
resolution. ' '  **  And  this  statement  has  been  quoted  with  approval  by 
some  of  the  courts  which  have  adopted  the  Pennsylvania  or  American 
rule,  and  it  has  been  pointed  out  that  under  it  stock  dividends  which 

81  Guthrie's   Trustee  v.   Akers,   157  See   analysis  and    criticism   of   this 

Ky.  649,  163  S.  W.  1117.  case    in   Soehnlein   v.    Soehnlein,    146 

Undistritiuted  surplus  and  undivided  Wis.  330,  131  N.  W.  789,  where  the  ap- 

profits  cannot  be  regarded  as  income,  parent  ineonsiatencies  in   the  opinion 

and  the  life  tenant  is  not  entitled  to  are  pointed  out,  and  it  is  said  that, 

have  the  shares  sold  and  to  have  the  "out   of  the  amlbiguity  can  be  read, 

difference  between  the  money  invest-  pretty    clearly,    the    idea    that,    pre- 

ed  therein  and  the  selling  price,  repre-  sumptively,  a  stock  dividend  is  to  be 

senting  the  share  of  such  surplus  and  regarded   as   capital,    and   so   to   pass 

profits  apportionable  to  the  stock  held  *     *     *     to  the   owner  in  remainder, 

in  trust,  paid  to  him.     Tubb  v.  Fow-  according  to  the   presumed  intention 

ler,  118  Tenn.  325,  99  S.  W.  988.  of   the  creator   of   the   two  interests, 

82 Guthrie's   Trustee   v.   Akers,   157  nothing    appearing   efficiently    to    the 

Ky.  649,  163  S.  W.  1117.  contrary;   thus  only  changing  the  re- 

83  See  §  3724,  supra.  buttable'  presumption  of  fact  in  favor 

84  See  §  8713,  supra.  of  the   life   or    term   tenant   as   most 

85  See  §3714,  supra.  courts   hold,    to    such    a    presumption 
86D'Ooge  V.  Leeds,  176  Mass.  558,  against  him,  and  repudiating  the  Mas- 

57  N.  E.  1005.  sachusetts  doctrine  that  the  intention 

87  See  §  3714,  ^upra.  of  the  creator  of  the  particular  inter- 

88  Gibbons  V.  Mahpn,  136  XT.  S.  549,  est  in  the  stock  is  immaterial. ' ' 
34  L.  Ed.  525,  affi'.g  i  Mackey  (D.  C.) 

130,  54  Am.  Eep.  262. 
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the  corporation  expressly  declares  represent  profits  may  properly  go  to 
the  life  tenants.*^  In  an  early  English  case  it  was  said  that  "\yhat  the 
company  says  is  income  shall  be  income  and  what  it  says  is  capital 
shall  be  capital."  9" 

On  the  other  hand,  the  courts  adopting  the  Pennsylvania  or  Ameri- 
can rule  have  generally  held  that  whether  a  particular  dividend  is  to 
be  regarded  as  income,  to  the  life  tenant,  or  as'  capital  for  the  re- 
mainderman is  to  be  determined  by  the  origin  of  the  fund  from  which 
the  dividend  is  paid.^^  They  say  that  the  court  is  not  bound  by  the 
name  given  to  the  dividend  by  the  corporation,  the  medium  fixed 
for  its  payment,  or  the  form  in  which  it  is  declared,'*  or  the  corn 


89  Northern  'Cent.  Dividend  Cases, 
126  Md.  16,  94  Aitl.  338;  Atlajatio 
Ooast  Lime  Dividend  Cases,  102-  Md. 
73,  61  Atl.  295;  Quinn  v.  Safe  Deposit 
&  Trust  Co.,  93  Md.  285,  53  L.  R.  A. 
169,  48  Atl.  835. 

It  was  also  quoted  in  McLouth  v. 
Hunt,  154  N.  Y.  179,  39  L.  B.  A.  230, 
48  N".  E.  548,  aJBC'g  9r2  Hun  (N.  Y.) 
607,  38  N.  Y.  Supp.  1146,  wliere  it 
was  held  that  under  this  rule  a  stock 
dividend  was  a  distribution  of  profits. 

Declarations  by  the  directors  and 
^  stockholders  thaJt  stock  dividends  rep- 
resent earnings  are  conclusive,  and 
the  court  'is  not  required  to  enter  upon 
an  examinatiom.  and  revision  of  the  ac- 
eoumts  of  the  corporation  in  order  to 
determine  whether  su<?h  is  actually  the 
case.  Northern  Cent.  Dividend  Cases, 
126  Md.  16,  94  Atl.  338. 

SOBouch  V.  Sproule,  12  App.  Cas. 
385,  quoted  in  Quinn  v.  Safe  Deposit 
&  Trust  Co.,  93  Md.  285,  53  L.  B.  A. 
169,  48  Atl.   835. 

91  Delaware.  Bryan  v.  Aiken,  86 
Atl.  674,  rev'g  —  Del.  Ch.  — ,  82  Atl. 
817. 

Kentucky.  Rite's  Devisees  v. 
Kite's  Ex'r,  93  Ky.  267,  19  L.  B.  A. 
173,  40  Am.  St.  Bep.  189,  20  S.  W. 
778. 

Maxyland.  Ex  parte  Humflbird,  114 
Md.  627,  80  Atl.  209. 

New  Hampshire.  Holbrook  v.  Hol- 
brook,  74  N.  H.  201,  12  L.  E.  A.  (N. 


S.J  768,  66  Atl.  124;  Lord  v.  Brooks, 
52  N.  H.  72. 

New  York.  In  re  Osborne,  209  N. 
Y.  450,  50  1,.  E.  A.  (N.  S.)  510,  Ann. 
Cas.  1915  A  298,  103  N.  E.  723,  823, 
modifying  153  App.  Div.  312,  138  N. 
Y.  Supp.  18. 

Pennsylvania.  In  re  Eobinson's 
Trust,  218  Pa.  481,  67  Atl.  775. 

Vermont.  In  re  Heaton's  Estate, 
89  Vt.  550,  L.  B.  A.^  1916  D  201,  96 
Atl.  21. 

Wisconsin.  Soehnlein  v.  Soehnlein, 
146  Wis.  330,  131  N.  W.  739. 

92  Delaware.  Bryan  v.  Aiken,  86 
Atl.  674,  rev'g  —  Del.  Ch.  — ,  82  Atl. 
817. 

Iowa.  Kalbach  v.  Clark,  133  Iowa 
215,  12  L.  B.  A.  (N.  S.)  801,  12  Ann. 
Cas.  647,  110  N.  "W.  599. 

Kentucky.  Hite  's  Devisees  v.  Hite  'a 
Ex'r,  93  Ky.  257,  19  -L.  B.  A.  173,  40 
Am.  St.  Eep.  189,  20  S.  "W.  778. 

Maryland.  Ex  parte  Humbird,  114 
Md.  627,  80  Atl.  200. 

New  York.  In  re  Osborne,  209  N. 
Y.  450,  50  L.  B.  A.  (N.  S.)  510,  Ann. 
Cas.  1915  A  206,  103  N.  E.  723,  823, 
modifying  153  App.  Div.  312, 138  N.  Y. 
Supp.  18;  Boibertson  v.  De  Brulatour, 
188  N.  Y.  301,  80  N.  E.  938,  aff'g  111 
App.  Div.  882,  98  N.  Y.  Supp.  15; 
Lowry  v.  Farmers'  Loan  &  Trust  Co., 
172  N.  Y.  137,  64  N.  E.  796,  aff'g  56 
App.  Div.  408,  67  N.  Y.  Supp.  759. 

Tennessee.      Pritchitt    v.   Jifashville 
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poration's  iaethod  of  bookkeeping,®'  but  will  regard  the  substance  of 
the  I  transaction  rather  than  the  form  in  which  the  corporation  has 
seen  fit  to  clothe  it,^*  "and  may  and  should  examine  the  nature  of 


Trust  Co.,  96  Tenn.  472,  33  L.  E.  A. 
856,  36  S.  "W.  1064. 

Vermont.  '  In  re  Heatou  'a  Estate, 
80  Vt.  550,  L.  E.  A.  1916  D  201,  96 
Atl.  21. 

Wisconsin.  Soehnleiu  v.  Soehnlein, 
146  Wis.  330,  131  N.  W.  739. 

The  corporation  cannot  "bind  the 
courts  as  to  the  proper  ownership  of 
it,  and  by  the  mode  of  payment  sub- 
stitute its  will  for  that  of  the  testa- 
tor, and  favor  the  life  tenant  or  the 
remainderman  as  it  may  desire." 
Hite  's  Devisees  v.  Hite  'a  Ex  'r,  93  Ky. 
257,  19  L.  E.  A.  173,  40  Am.  St.  Eep. 
189,  20  S.  W.  77S. 

' '  The  mere  adoption  by  the  corpora- 
tion of  a  resolution  cannot  change  ac- 
cumulated earnings  into  capital,  as 
between  the  life  tenant  and  remain- 
derman." McLouth  V.  Hunt,  154  N. 
T.  179,  39  L.  E.  A.  230,  48  N.  E.  548, 
aff'g  9'2  Hun  (N.  Y.)  607,  88  N.  T. 
Supp.  1146. 

"As  between  the  company  and  the 
shareholder  the  action  of  the  direc- 
tors in  determining  whether  the 
earnings  shall  be  ca;pitalized  in  stock 
dividehds,  or  paid  out  in  cash,  is  con- 
clusive; but  when  once  declared,  al- 
though in  the  form  of  stock,  it  ia  the 
province  of  the  law  to  determine 
whether  they  belong  to  the  corpus  of 
an  estate  and  are  to.  benefit  the  re- 
mainderman, or  whether  they  shall 
go  to  the  life  tenant  as  income." 
Kite's  Devisees  v.  Hite's  Ex'r,  93  Ky. 
257,  19  L.  E.  A.  173,  40  Am.  St.  Eep. 
189,  20  S.  W.  778,  quoted  with  ap- 
proval in  Bryan  v.  Aiken,  —  Del.  — , 
86  Atl.  674,  rev'g  —  Del.  Ch.  — ,  82 
Atl.  817;  Pritchdtt  v.  Nashville  Trust 
Co.,  96  Tenn.  472,  33  L.  E.  A.  856,  36 
S.  "W.  1064. 

"For  all  corporate  purposes  the 
corporation  may  doubtless  convert 
earnings    into  '  capital,     when     such 


power  is  conferred  by  its  charter,  but 
when  a  question  arises  between  life 
tenants  and  remaindermen  concerning 
the  ownership  of  the  earnings  thus 
■converted  the  action  of  the  corpora- 
tion will  not  conclude  the  courts." 
McLouth  V.  Hunt,  154  N.  Y.  179,  39 
L.  E.  A.  230,  48  N.  E.  548,  aff'g  92  Hun 
(N.  Y.)  607,  38  N.  Y.  Supp.  1146. 

A  testamentary  provision  of  this 
character  cannot  in  this  way  be  voted 
up  or  down,  increased  or  diminished, 
at  the  election  of  the  corporation. 
McDouth  V.  Hunt,  154  N.  Y.  179,  39 
L.  E.  A.  2!30,  48  N.  E.  548,  afE'g  92 
Hun  (N.  Y.)  607,  38  N.  Y.  Supp.  1146. 

"A  railway  corporation  cannot  al 
ter  the  wills  of  its  sitoekholders  by 
calling  a  dividend  stock  or  calling  it 
earnings.  Whether  the  dividend  ia  the 
capital  of  a  remainderman,  or  the  in- 
come of  a  life  tenant  is  a  question 
which  a  mere  bequest  of  a  life  estate 
and  remainder  does  not  submit  to  the 
decision  of  the  railroad."  Peirce  v. 
Burroughs,  58  N.  H.  302. 

The  fact  that  a  dividend  is  charged 
against  and  paid  out  of  a  fund  ie- 
nominabed  undivided  profits  is  not 
conclusive  between  the  life  tenant  and 
remainderman.  Miller  v.  Payne,  150 
Wis.  354,  136  N".  W,  811. 

But  if  the  corporate  action  "is 
based  upon  facts,  and  is  not  purely 
arbitrary,  it  will,  and  should,  be  con- 
trolling."  Dowry  v.  Farmers'  Loan 
&  Trust  Co.,  172  N.  Y.  137,  64  N.  E. 
796,  aff'g  56  N.  Y.  App.  Div.  408,  67 
N.  Y.  Supp.  759. 

93  Eobertson  v.  De  Brulatour,  188 
N.  Y.  301,  80  N.  E.  938,  aff'g  111  N. 
Y.  App.  Div.  882,  9'8  N.  Y.  Supp.  15. 
See  also  Bryan  v.  Aiken,  —  Del.  — , 
86  Atl.  674,  rev'g  —  Del.  Ch.  — ,  82 
Atl.  817. 

94  Hite 'a  Devisees  v.  Hite-s  Ex'r, 
93  Ky.  2S7,  19  L.  E.  A.  173,  40  Am.  St. 
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the  corporate  transaction  as  well  as  the  character  of  tte  dividend 
declared,  for  the  purpose  of  determining  whether  the  dividend  is  in 
fact  a  distribution  of  net  earnings  or  an  apportionment  of  new  capi- 
tal. "®^  And  even  in  Massachusetts  it  has  been  said  that  "the  court 
always  looks  at  the  substance  of  the  transaction  rather  than  its  form, 
and  does  not  suffer  itself  to  be  trammeled  by  the  names  used.  If  in 
its  essence  the  payment  is  onei  out  of  capital,  then  it  is  treated  as 
such  no  matter  how  it  may  'be  denominated.    But  if  in  truth  it  is  a 


Eep.  180,  20  S.  W.  778;  BoTbrook  v. 
Holbrcwk,  74  N.  H.  201, 12  L.  R.  A.  (N. 
S.)  768,  66  Atl.  124;  McL^uth  v. 
Hunt,  154  N.  Y.  179,  39  L.  B.  A.  230, 
48  N.  E.  548,  aff'g  92  Hun  (N.  Y.) 
607,  38  N.  Y.  Supp.  1146;  In 
re  Heaton's  Estate,  89  Vt.  050,  L.  B. 
A.  1916  D  201,  96  Atl.  21. 

95Bryaia  v.  Aiken,  —  Del.  — ,  86 
Atl.  674,  rev'g  —  Del.  Ch.  — ,  82  Atl. 
817. 

"In  each  ease  the  court  should  look 
into  the  facts,  circumstances  and  na- 
ture of  the  transaction  and  determine 
the  nature  of  the  dividend  and  the 
rights  of  the  contending  parties  ac- 
cording to  justice  and  equity. "  In  re 
Oslbome,  209  N.  Y.  450,  50  L.  E.  A. 
(N.  S.)  50,  Ann.  Cas.  1915  A  "288, 
103  N.  E.  723,  823,  modifying  153 
N.  Y.  App.  Div.  312,  138  N.  Y.  Supp. 
18. 

"The  method  pursued  by  this 
court  in  determining  whether  a  given 
dividend  is  capital  or  income,  there 
being  no  express  provision  as  to  the 
matter  in  the  trust  instrument,  is  to 
inquire  into  the  actual  nature  and 
source  of  the  dividend."  Holbrook 
V.  Holbrook,  74  N.  H.  201,  12  L.  E. 
A.  (N.  S.)  768,  66  Atl.  124. 

"The  court  must  look  into  the  sub- 
stance and  effect  of  the  transaction 
unless  it  is  willing  to  permit  a  dis- 
tribution of  capital  that  was  never 
intended  by  the  testator."  Day  v. 
Paulks,  79  N.  J.  Eq.  66,  81  Atl.  354, 
aff'd  81  N.  J.  Eq.  173,  88  Atl.  384. 

"The  transaction  through  which 
the  property  of  the  corporation  is  be- 


ing distributed  *  *  *  is  to  be 
looked  into,  in  order  that  its  true  na- 
ture may  appear  and  that  a  determi- 
nation may  be  reached,  whether  capi- 
tal, or  an  accumulation  of  profits  on 
the  capital,  is  being  divided  among 
the  stockholders."  Lowry  v.  Farmers' 
Loan  &  Trust  Co.,  172  N.  Y.  137,  64 
N.  E.  796,  aff'g  56  N.  Y.  App.  Div. 
408,  67  N.  Y.  Supp.  759.  And  see 
to  the  same  effect,  Bobertson  v.  De 
Brulatour,  188  N;  Y.  301,  80  N.  B, 
»38,  aff'g  111  N.  Y.  App.  Div.  8i82,  98 
N.  Y.  Supp.  15. 

"When  it  is  possible  for  the  court 
to  ascertain  to  any  certainty  whether 
the  distribution  in  the  stock  dividend 
includes  net  earnings,  and,  if  so,  what 
proportion,  and  also  whether  such 
earnings  were  intended  to  be  made  a 
part  of  the  capital  or  merely  to  be 
used  temporarily  with  the  intention  on 
th^  part  of  the  directors  of  refunding 
them  to  the  shareholders  as  income, 
we  think  it  is  the  duty  of  the  court 
to  make  such  investigations  and  dis- 
pose of  the  stock  in  an  equitable  way 
between  the  tenants  for  life  and  the 
remaindermen."  Thomas  v.  Gregg, 
78  Md.  546,  44  Am.  St.  Eep.  310,  28 
Atl.  565,  quoted  with  approval  in  In 
re  Heatom's  Estate,  89  Vt.  550,  L.  E. 
A.  1916  D  201,  96  Atl.  21. 

In  determining  whether  or  not  the 
corporation  has  permanently  eapdtal- 
ized  earnings  by  appropriating  them 
to  improvements,  the  court  may  con-  ■ 
aider  the  nature  and  character  of  the 
entire  transaction,  and  necessarily  the 
intention   of  ihe  company  is  a  very 
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payment  of  earnings,  then  it  is  deemed  income. ' '  ®®  And  also  that 
"the  simple  question  in  every  case  is  whether  the  distribution  made 
by  the  corporation  is  of  money  to  be  spent  as  income,  or  is  of  capital 
to  be  held  as  an  investment  in  the  corporation. ' '  *'' 

Whether  the  payment  of  the  dividend  to  the  life  tenant  would  de- 
crease the  capital  of  the  testator's  estate,  or,  in  other  words,  diminish 
the  principal  of  the  trust  fund,  is  an  important  consideration  in  de- 
termining to  whom  thei  dividend  shall  go,  since  it  must  be  deemed 
to  have  been  the  intention  of  the  testator,  as  well  as  the  meaning  of  the 
law,  that  while  all  of  the  net  earnings,  profits  and  dividends  from 
the  property  included  in  the  trust  should  go  to  the  tenant  for  life, 
the  capital  itself  should  be  kept  undiminished  for  the  'benefit  of  the 
remainderman."  And,  as  we  have  seen,  whether  a  dividend  has  or  has 
not'  decreased  the  actual  value  of  the  stock  is  often  deemed  con- 
trolling in  determining  to  whom  it  belongs.^* 

In  Delaware  it  has  been  held  that  the  issuance  of  new  stock  to  the 
life  tenant  cannot  diminish  the  value  of  the  stock  held  for  the  re- 
mainderman if  -the  capital  of  the  corporation,  that  is  to  say,  its  per- 
manent property,  has  been  correspondingly  increased,  as  where  the 
net  earnings  represented  by  the  new  shares  are  used  by  the  corpora- 
tion in  the  purchase  of  additional  real  estate,  and,  for  betterments 
and  improvements.^ 

Where  a  will  makes  the  decision  of  the  executors  and  trustees  as 
to  what  part  of  any  dividend  shall  be  considered  as  income  received 
from  profits  and  what  part  principal,  their  decision  is  conclusive  in  the 
absence  of  fraud,  bad  faith,  or  mere  arbitrary  aetion,  and  will  not 
be  set  aside  for  mere  error  of  judgment  on  their  part;  ^  subject  to  the 
qualification,  however,  that  under  the  Massachusetts  rule  stock  divi- 
dends, even  though  declared  out  of  profits,  are  always  regarded  as  part 
of  the  corpus  of  the  estate  and  go  to  the  remainderman.* 

"As  between  remainderman  and  life  tenant  it  is  immaterial  what  the 

material   element   of  the   transaction.  in  Talbot  v.  Milliken,  221  Mass.  367, 

Bryian  v.  Aiken,  —  Bel.  — ,   86   Atl.  108  N.  E.  1060. 

'674,  rev  'g  —  Del.  Ch.  — ,  82  A"tl.  817.  98  Bryan  v.   Aiken,   —  Del.   — ,   86 

SflTalfcot  V.  Milliken,  221  Mass.  367,  Atl.  674,  rev'g  —  Del.  Ch.  — ,  82  Atl. 

108  N.   E.   106t).     In   this   case   it  is  817. 

further  said:  ' '  The  circumstance  that  99  See  §  3719,  supra, 

in  the  vote  declaring  the  special  divi-  1  Bryan  v.  Aiken,  —  Del.  — ,  86  Atl. 

dend,   the  payment  is  referred  to  as  674,  rev'g  —  Del.  Oh.  — ,  82  Atl.  817. 

a  distribution  and  not  a  dividend  is  2  Estate  of  Wells,  156  Wis.  294,  144 

ot  slight  consequence."  N.  W.  174. 

STD'Ooge  V.  Leeds,  176  Mass.  558,  3  See  §3714,  supra. 
57  N.  E.  1025,  quoted  with  approval 
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latter  does  with  the  dividend  declared."  And  the  right  of  the  life 
tenant  to  it  is  not  affected  iby  the  fact  that  all  the  stockholders  convey 
their  interest  in  the  dividend  to  trustees  to  purchase  all  the  stock  of 
another  corporation  which  became  ancillary  to  the  one  declaring  the 
dividend.* 

§3727.  — Intention  of  testator  or  donor.  Ordinarily,  when  a 
question  arises  as  to  whether  certain  dividends  go  to  the  life  benefi- 
ciary of  shares  or  to  the  remainderman,  the  determination  of  the 
question  depends  primarily  upon  the  intention  of  the  testator  or  donor, 
and  the  intention,  when  once  ascertained  from  the  language  of  the 
will  or  other  instrument,  and  the  surrounding  circumstances,  must  be 
given  effect,*  and  each  should  be  given  just  what  the  donor  intended 


4  Miller  v.  Payne,  150  Wis.  364,  136 
N.  W.  811. 

5  United  States.  Gibbons  v.  Mahon, 
136  U.  S.  549,  34  L.  Ed.  525,  aff'g  4 
Mackey  (D.  C.)  130,  54  Am;  Eep.  262. 

Delaware.  See  Bryan  v.  Aiken,  86 
Atl.  674,  rev  'g  —  Del.  Ch.  — ,  82  Atl. 
817. 

Illinois.  Blinn  V.  Gillett,  208  111. 
473,  100  Am.  St.  Eep.  234,  70  N.  E. 
704,  aff'g  lOO  111.  App.  75. 

Maryland.  Thomas  v.  Gregg,  78 
Md.  545,  44  Am.  St.  Eep.  310,  28  Atl. 
665.  See  also  Atlantic  Coast  Line 
Dividemd  Cases,  102  Md.  73,  61  Atl. 
2i95. 

New  Hampshire.  Lord  v.  Brooks, 
52  N.  H.  72. 

New  York.  In  re  Osborne,  209  N. 
Y.  450,  50  L.  E.  A.  (N.  S.)  510,  Ann. 
Oas.  1915  A  29'8,  103  N.  B.  723,  823, 
modifying  153  App.  Div.  312,  138  N.  Y. 
Supp.  18;  In  re  James,  146  N.  Y.  78, 
48  Am.  St.  Eep.  774,  40  N.  E.  876, 
aff'g  78  Hun  121,  28  N.  Y.  Supp.  992; 
In  re  Balch's  Estate,  98  Misc.  510, 
162  N.  Y.  Supp.  940;  In  re  Tod,  85 
Misc.  298,  147  N.  Y.  Supp.  161.  See 
also  In  re  Baldwin,  20O  N.  Y.  601,  103 
N.  E.  734,  aff'g  157  App.  Div.  897, 
142  N.  Y.  Supp.  1107. 

Ohio.  Wilberding  v.  Miller,  88  Ohio 
St.  609,  L.  E.  A.  1916  A  718,  106  N. 
B.  665. 


Pennsylvania.  In  re  Eobinson's 
Trust,  218  Pa.  481,  67  Atl.  775. 

South  Carolina.  Wallace  v.  Wal- 
lace, 90  S.  C.  61,  72  S.  E.  553. 

Vermont.  In  re  Heaton's  Estate, 
89  Vt.  550,  L.  E.  A.  1916  D  201,  96 
Atl.  21. 

Wisconsin.  Estate  of  Wells,  156 
Wis.  2194,  144  N.  W.  174;  Soehnlein  v. 
Soehnlein,  146  Wis.  330,  131  N.  W. 
739. 

"The  right  to  them  [dividends],  as 
between  the  beneficiary  of  the  trust 
and  the  remaindermen,  will  de;pend, 
primarily,  upon  the  testator's  inten- 
tion, as  it  may  be  gathered  from  the 
will,  and,  then,  if  that  is  deemed  to 
be  expressed  ambiguously  or  indefi- 
nitely, upon  the  subject,  resort  must 
be  had  to  the  facts,  in  order  to  dis- 
cover whether  the  particular  dividend 
was  a  distribution  by  the  corporation 
of  accumulated  earnings  and  profits, 
or  of  that  which  was  capital."  Bob- 
ertson  v.  De  Brulatour,  188  N.  Y.  301, 
80  N.  E.  938,  aff'g  111  N.  Y.  App. 
Div.  882,  98  N.  Y.  Supp^  15. 

The  question  is  "not  to  be  deter- 
mined by  any  arbitrary  rule,  but  by 
ascertaining,  when  that  can  be  flone, 
the  meaning  and  intention  of  the  tes- 
tatrix, to  be  derived  from  the  lan- 
guage employed  in  the  creation  of  the 
trust,  from  the  relations  of  the  par- 


6202 


Ch.  56] 


Stock  and  Stockholdees 


[§  3727 


each  to  have.® 

The  testator  or  donor  may  make  that  income  which  would  other- 
wise be  principal,  and  may,  if  he  chooses,  provide  tiiat  a  part  of  the 
principal  of  the  trust  fund  shall  be  paid  to  the  life  beneficiary.'''  And 
if  the  instrument  creating  the  trust  shows  an  intent  on  his  part  that 
any  particular  additions  to  the  estate  shall  be  treated  in  a  particular 
manner,  effect  will  be  given  to  such  intent.* 

It  has  been  held  that  when  the  testator  "has  given  no  special  direc- 
tion upon  the  question  as  to  what  shall  be  considered  principal  and 
what  income,  he  must.be  presumed  to  have  had  in  view  the  lawful 
power  of  the  corporation  over  the  use  and  apportionment  of  its 
earnings,  and  to  have  intended  that  the  determination  of  that  question 


ties  to  each  other,  their  eondition  and 
all  the  surrounding  facts  and  circum- 
stances of  the  ease. ' '  McLouth  v. 
Hunt,  154  N.  T.  179,  39  L.  E.  A.  230, 
48  N.'  E.  548,  aflE'g  92  Hun,  (N.  Y.) 
607,  38  N.  Y.  Supp.  1146. 

The  language  in  which  the  gift  is 
made  to  the  Ijeneficiary  of  a  trust  or 
the  life  tenant  of  am  estate  must  be 
regarded  in  order  to  arrive  at  the 
testator's  intention  in  Ihe  matter. 
Lowry  V.  Farmers'  Loan  &  Trust  Co., 
172  N.  Y.  137,  64  N.  E.  796,  aflp'g  56 
N.  Y.  App.  Div.  40«,  67  N.  Y.  Supp. 
759. 

Where  a  will  gave  a  person  the  in- 
come for  life  of  shares  of  stock  in  a 
corporation,  the  only  income  .from 
which  was  from  the  sale  of  lands  re- 
ceived by  the  corporation  in  payment 
of  work  upon  railroads  constructed  by 
it,  it  was  held  that  dividends  paid  by 
the  corporation  out  of  the  proceeds  of 
such  sales  should  be  treated  as  income, 
and  went  to  the  life  beneficiary,  and 
not  to  the  remainderman,  such,  in  the 
opinion  of  the  court,  being  clearly  the 
intention  of  the  testator.  In  re  James, 
146  N.  Y.  78,  48  Am.  St.  Bep.  774,  40 
•N.  B.  876. 

In  Wallace  v.  Wallace,  90  S.  C.  61, 
72  S.  E.  553,  testator  devised  property 
in  trust  to  pay  "the  annual  income, 
interest  or  profits"  thereof  to  a  cer- 
tain person  fpr  life.     The  trustee  in- 


vested some  of  the  property  in  stock, 
on  which  stock  dividends  were  de- 
clared, and  which  was  sold  by  him  at 
a  profit  after  the  death  of  the  bene- 
ficiary. It  was  held  that  the  accretion 
of  the  stock,  as  shown  by  the  differ- 
ence in  its  value  at  the  time  of  its 
acquisition  by  the  trust  estate  and  at 
the  time  of  the  death  of  the  life  ten- 
ant, due  to  accumulations  in  the  inter- 
val of  earnings,  represented  in  part 
by  extra  shares  declared  as  stock  divi- 
dends, and  in  part  by  the  increase  in 
the  book  value  of  the  shares  from  the 
retention  of  earnings  undistributed, 
passed  to  the  devisees  of  the  life  ten- 
ant and  not  to  the  remainderman. 

In  Lowry  v.  Farmers'  Loan  &  Trust 
Co.,  172  N.  Y.  137,  64  N.  E.  796,  aff 'g 
56  N.  Y.  App.  Div.  40«,  67  N.  Y.  Supp'. 
75©,  it  was  held  that  a  bequest  of  the 
' '  rents,  issues  and  profits ' '  for  life  en- 
titled the  life  beneficiary  to  a  stock 
dividend  based  on  accumulated  net 
surplus. 

SBoyers'  Appeal,  224  Pa".  144,  73 
Atl.  320. 

7  In  re  Osborne,  209  N.  Y.  450,  50 
L.  B.  A.  (N.  S.)  510,  Ann.  Cas.  1915  A 
298,  10'3  N.  E.  733,  823,  modifying  153 
N.  Y.  App.  Div.  312,  138  N.  Y.  Supp. 
18. 

8  Foard  v.  Safe  Deposit  &  Trust  Co., 
of  Baltimore,  122  Md.  476,  89  Atl.  724, 
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should  depend  upon  the  regular  action  of  the  corporation  with  regard 
to  all  its  shares. ' ' '  On  the  other  hand,  it  has  been  held  that  where 
the  testator  or  donor  has  not  efficiently  manifested  to  the  contrary, 
"the  presumption  is  that  he  intends  the  term  owner  to  enjoy  all 
the  income  incidents  of  the  stock  during  such  term. ' '  ^° 

It  has  been  pointed  out  in  a  number  of  cases  that  the  so-called  Massa- 
chusetts rule  whereby  all  cash  dividends  go  to  the  life  tenant  ^^  and  all 
stock  dividends  to  the  remainderman,^^  may  operate  to  defeat  the  in- 
tention of  the  testator  or  donor,^*  and  this  has  been  frankly  admitted 
by  some  of  the  courts  which  have  adopted  it.  So  the  Massachusetts 
court  has  said,  "While  this  arbitrary  rule  may  sometimes  defeat  the 
intention  of  the  testator,  in  most  cases  it  accomplishes  the  results  in- 
tended, and  there  were  practical  considerations  as  well  as  principles 
which  required  the  adoption  of  it."  ^* 

The  terms  "income"  and  "dividends"  as  used  in  instruments  of 
the  character  under  consideration  have  been  held  to  mean  substantially 
the  same  thing. ^^  And  the  same  has  been  held  to  be  true  of  the  terms 
"income,"  "net  income,"  "profits,"  "interest,"  "increase,"  and 
thd  like.^®    And  the  words  "dividends,  issues  and  profits"  have  been 


SGiWbons  v.  Mahon,  136  U.  S.  549, 
34  L.  Ed.  525,  afC'g  4  Maekey  (D.  C.) 
130,  54  Am.  Eep.  262.  See  also  to  tte 
same  effect,  Wilberding  v.  Miller,  88 
Ohio  St.  609,  L.  R.  A.  1916  A  718,  106 
N.  B.  665. 

But  see  the  criticism  of  this  holding 
in  Soehnlein  v.  Soehnlein,  146  Wis. 
330,  131  N.  W.  739. 

lOSoehnledn  v.  Soehnlein,  146  Wis. 
330,  131  N.  W.  739. 

11  See  §  3713,  supra. 

12  See  §3714,  supra.. 

13  See  Soehnlein  v.  Soehnlein,  146 
Wis.  330,  131  N.  W^  739,  where  it  is 
said  that  "by  the  Massachusetts  rule, 
the  intention  of  the  creator  of  th« 
term  and  remainder  over  is  im- 
material. ' ' 

i4D'Ooge  V.  Leeds,  176  Mass.  598, 
67  N.  E.   1025. 

IB  Jackson  V.  Maddox,  136  Ga.  31, 
Aftin.  'Oas.  1912  B  1216,  70  S.  E.  865; 
Millen  v.  Guerrard,  67  Ga.  2'84,  44  Am. 
Eep.  720;  Lauman  v.  Poster,  157  Iowa 
275,  50  L.  E.  A.  (N.  S.)  531,  136  N. 
W.  14. 


In  Lord  v.  Brooks,  52  N.  H.  72,  the 
words  ' '  dividends ' '  and  ' '  income, ' '  as 
used  in  a  deed  of  trust  were  held  to 
mean  the  same  thing,  and  to  include 
a  cash  dividend  declared  'by  a  bank 
out  of  its  surplus  on  the  expiration 
of  its  charter. 

In  Gibbons  v.  Mahon,  136  IT.  S.  549, 
34  L.  Ed.  S2i5,  aff'g  4  Maekey  (D.  C.) 
130,  54  Am.  Eep.  262,  it  was  held  that, 
"Upon  the  face  of  the  will,  it  is  mani- 
fest that  the  testatrix  used  the  word 
'dividends'  as  having  the  same  scope 
and  meaning  as  'income'  and  'inter- 
est,' and  nothing  more;  and  intended 
that  the  plaintifE,  as  equitable  legatee 
for  life,  should  take  the  income,  and 
the  income  only,  of  the  shares  owned 
by  the  testatrix  at  the  time  of  her 
death;  and  that  the  whole  capital  of 
those  shares,  unimpaired,  should  go  to 
the  defendant  as  legatee  in  remain- 
der." 

16  In  Bishop  v.  Bishop,  SI  Conn.  509, 
71  Atl.  583,  it  was  held  to  be  evident 
from  the  will  that  in  using  various 
forms  of  expression  in  describing  the 
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held  to  mean  practically  "income  or  earnings.""  "Interest"  and 
"earnings"  have  been  held  to  be  synonymous  with  each  other  and 
with  "income"  in  its  ordinary  meaning.**  The  term  "scrip  of  any 
description"  has  been  held  to  include  so-called  "dividend  obliga- 
tions. ' '  *®  But,  on  the  other  hand,  it  has  been  held  that  the  terms 
"dividends,  income  and  profits"  are  not  necessarily  co-extensive  or 
identical.^ 

§  3728.  —  Presumptions  and  burden  of  proof.  Since  it  is  presumed 
that  all  dividends  represent  profits,**  it  has  been  held  by  a  num- 
ber of  courts  that  every  dividend  presumptively  belongs  to  the  bene- 
ficial holder  of  the  shares  when  it  is  declared,  and  therefore  presump- 
tively belongs  to  the  life  tenant  rather  than  to  the  remainderman.** 


interests  of  life  tenants,  such  as  "the 
net  amount  of  the  increase,  income, 
profits  and  interest,"  "the  net  in- 
crease, income,  profit  and  interest," 
"income,"  "net  income  and  profits," 
amd  "net  income,  profits  and  in- 
terest," the  testatrix  did  not  intend 
to  create  preferences  or  to  discrimi- 
nate between  the  vamous  life  bene- 
ficiaries, but  that  whatever  the 
formula  used,  she  intended  to  compre- 
hend income  as  distinguished  from 
principal,  amd  that  only. 

In  Boardman  v.  Boardman,  78  Conn. 
451,  12  L.  E.  A.  (N.  S.)  779,  62  Atl. 
339,  the  words  "the  dividends,  rents 
and  profits  "  in  a  will  were  asaiumed  to 
be  synonymous  with  "use  and  in- 
come," without  deciding  the  question. 

In  Stewart  v.  Phelps,  71  N.  Y.  App. 
Div.  91,  75  N;  Y.  Supp.  526,  the  tes- 
tator was  held  to  have  used  the  terms 
"net  income,  issues  and  profits"  inter- 
changeably, and  to  have  merely  in- 
tended to  give  the  life  beneficiary  the 
annual  income  received  from  the  trust 
estate. 

17  In  re  Stevens,  111  N.  Y.  App. 
Div.  773,  98  N.  Y.  Supp.  28,  aff'g  46 
N.  Y.  Misc.  623,  9'5  N.  Y.  Supp.  297, 
judgment  niodified  on  other  grounds 
187  N.  Y.  471,  12  L.  E.  A.  (N.  S.)  814, 
10  Ann.  Gas.  511,  80  N.  E.  358. 

18  Ex  pan-te  Humlbird,  114  Md.  627, 
80  Atl.  209. 


19  Where  a  deed  of  trust  assigned 
stock  to  the  trustee  "to  receive  any 
dividends  which  may  be  made  on  the 
shares  of  stock  above  mentioned, 
whether  in  money  or  scrip  of  any  de- 
scription, and  pay  over,  or  transfer 
the  same"  to  the  beneficiary,  it  was 
held  that  the  term  "scrip  of  any  de- 
scription" included  so-called  "divi- 
dend obligations,"  issued  as  a  method 
of  dividing  among  the  stockholders 
profits  previously  appropriated  to  the 
purchase  of  real  estate  and  in  making 
permanent  improvements,  and  that  it 
was  the  intention  of  the  gfrantor  that 
they  should  go  to  the  life  tenant.  In 
re  Eobinaon's  Trust,  218  Pa.  481,  67 
Atl.  775. 

20  It  is  to  be  presumed  that  the 
donor  meant  by  the  use  of  them  to  in- 
dicate ' '  pretty  much  everything  in  the 
way  of  advantage  or  benefit  which 
miglht  accrue  from  the  ^tock,  without 
decreasing  the  original  value  of  the 
capital  which  it  represented. ' '  They 
are  broad  enough  to  include  ' '  divi- 
dend olbligations  "  and  "certificates  of, 
indebtedness"  covering  a  distribution 
of  profits  previously  expended  in  bet- 
terments and  improvements.  Beyer's 
Appeal,  2'24.  Pa.  144,  73   Atl.   320. 

21  See  §  3658,  supra. 

22  Delaware.  Bryan  v.  Aiken,  86 
Atl.  674,  rev'g  —  Del.  Ch.  — ,  82  Atl. 
817. 
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And,  as  a  rule,  this  is  equally  true  whether  the  dividend  is  in  cash, 
scrip,  or  new  stock  in  those  states  where  the  Pennsylvania  or  American 
rule  obtains,  and  no  distinction  is  made  bet-^yeen  cash  and  stock  divi- 
dends in  determining  the  relative  rights  of  the  life  tenant  and  re- 
mainderman.^ But  in  New  Hampshire,  while  cash  dividends  are 
presumptively  income  ^  it  has  been  held  that  stock  dividends  are 
presumptively  eapital.^^  And  under  the  Massachusetts  riSle,  as  we 
have  seen,  stock  dividends  always  go  to  the  remainderman,  even  though 
they  are  declared  out  of  profits  earned  after  the  separation  of  the 
income  from  the  ownership  of  the  shares.^* 

The  presumption  that  dividends  belong  to  the  life  tenant,  where 
it  obtains,  may  be  overcome  upon  inquiry  into  the  real  substance 
of  the  transaction.^''  But  the  burden  is  on  the  remainderman  to 
show  that  a  dividend  was  of  capital,***  or  that  its  declaration  im- 


lowa.  Kalbaeh  v.  Clark,  133  Iowa 
215,  12  1,.  B.  A.  (N.  S.)  801,  12  Ann. 
Oas.  647,  110  N.  W.  599.  See  also 
liauman  v.  Poster,  157  Iowa  275,  50 
L.  B.  A.   (N.  8.)   531,  135  N.  W.  14. 

New  York.  In  re  Leask,  159  App. 
Wv.  102,  143  N.  T.  Supp.  865,  modify- 
ing 142  N.  Y.  Supp.  462. 

Pennsylvania.  In  re  Stokes'  Es- 
tate, 240  Pa.  277,  87  Atl.  971;  Beyer's 
Appeal,  224  Pa.  144,  73  Atl.  320;  In  re 
Eoibinson  's  Trust,  218  Pa.  481,  67  Atl. 
775. 

Bhode  Island.  Newport  Trust  Co. 
V.  Tan  Bennselaer,  32  B.  I.  231,  35 
L.  E.  A.  (N.  S.)  930,  78  Atl.  342. 

Wisconsin.  See  In  re  Barron 's  Will, 
163  Wis.  275,  155  N.  W.  1087;  Miller  v. 
Payne,  150  Wis.  354,  136  N.  W.  811; 
Soehulein  v.  Soehnledn,  146  Wis.  330, 
131  N.  W.  736. 

23  Delaware.  Bryan  v.  Aiken,  86 
Atl.  674,  rev'g  —  Del.  Ch.  — ,  82  Atl. 
817. 

Iowa.  Kalfbach  v.  Clark,  133  Iowa 
215,  12  L.  E.  A.  (N.e.)  801,  12  Ann. 
Cas.  647,  110  N.  W.  599.  See  also  Lau- 
man  v.  Foster,  157  Iowa  2^5,  50  L.  E. 
A.  (N.  S.)  531,  136  N.  W.  14. 

New  York.  In  re  Leask,  159  App. 
JHv.  102,  143  N.  Y.  Supp.  865,  modify- 
ing 143  N.  Y,  Supp.  462. 


Pennsylvania.  In  re  Bobinson's 
Trust,  218  Pa.  481,  67  Atl.  776. 

Wisconsin.  See  Soehnlein  v.  Soehn- 
lein,  146  Wis.  330,  131  N.  W.  739. 

For  a  list  of  the  states  in  which  no 
such  distinc'tion  is  made,  see  §  3716, 
supra. 

24  Extra  cash  dividends  declared  and 
paid  are  presumed  to  be  in«ome  unless 
there  is  evidence  to  the  contrary. 
Walker  v.  Walker,  68  N.  H.  407,  39 
Atl.  432. 

26  See  Holt)TOok  v.  Holbrook,  74  N. 
H.  201,  12  L.  E.  A.  (N.  S.)  766,  66 
Atl.  124. 

See  also  Soehnlein  v.  Soehnlein,  146 
Wis.  330,  131  N.  W.  739,  where  it  is 
suggested  that  tMs  was  the  real  hold- 
ing in  Gibbons  v.  Mahon,  136  U.  S. 
549,  34  L.  Ed.  525. 

26  See  §  3714,  supra. 

27  In  re  Leask,  159  N.  Y.  App.  Div. 
102,  143  N.  Y.  Supp.  86i5,  modifying 
142  N.  Y.  Supp.  402;  In  re  Eoibinson's 
Trust,  218  Pa.  481,  67  Atl.  775. 

28  Bryan  v.  Aiken,  —  Del.  — ,  86 
Atl.  674,  rev'g  —  Del.  Ch.  — ,  8'2  Atl. 
817;  Kalbaeh  v.  dark,  133  Iowa  215, 
12  L.  E.  A.  (N.  S.)  801,  12  Ann.  Cas. 
647,  110  N.  W.  5919;  In  re  Leask,  159 
N.  Y.  App.  Div.  102,  143  N.  Y.  Supp. 
865,  modifying  142  N.  Y.  Supp.  462, 
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paired  the  principal  of  the  trust  estate.*®   And  this  is  true  of  cash 
dividends  under  the  Massachusetts  rule.'" 


§  3729.  —  Rights  on  death  of  life  tenant.  Upon  the  death  of  a  per- 
son entitled  to  the  income  and  profits  of  shares  of  stock  for  life, 
his  ex,ecutor  or  administrator  is  clearly  entitled  to  dividends  declared 
during  his  lifetime.'^ 

It  would  seem  equally  clear  that  all  dividends  declared  after  his 
death,  although  declared  out  of  profits  earned  iby  the  corporation 
during  his  life,  would  go  to  the  remainderman,  and  the  weight  of 
authority  is  to  this  effect.'*  There  are  decisions,  however,  to  the  con- 
trary. In  a  Massachusetts  case,  it  was  held  that  a  bequest  of  the 
income  of  shares  in  a  corporation  to  the  testator's  widow  for  life,  for 
her  own  support  and  the  education  of  her  children,  included  a  divi- 
dend declared  thereon  after  her  death  for  a  period  which  expired 


Where  the  dividend  purports  to  have 
been  declared  out  of  undivided  profits, 
the  burden  is  on  the  remainderman  to 
show  that  it  was  not.  Miller  v.  Payne, 
150  Wis.  354,  136  N.  W.  811. 

29 In  re  Stokes'  Estate,  240  Pa.  277, 
87   Atl.    971. 

The  burden  is  on  him  to  show  that 
its  declaration  decreased  the  value  of 
the  stock  below  what  it  was  when  the 
trust  was  created.  Beyer's  Appeal, 
2124  Pa.  144,  73  Atl.  320. 

30  The  burden  is  upon  the  remainder- 
man to  show  that,  in  any  particular 
instance,  the  operation  of  the  rule  will 
take  from  the  capital  its  rightful  due. 
Union  &  N.  H.  Trust  Co.  v.  Taintor, 
85  Conn.  452,  83  Atl.  697. 

In  other  words,  fche  burden  is  on  him 
to  show  that  the  applicaticm  of  the 
rule  would  wrongfuWy  injure  the  capi- 
tal interest  by  a  diversion  therefrom 
of  something  to  which  it  is  entitled,  or 
in  some  other  manner.  Boardman  v. 
Boardman,  78  Conn.  451,  12  L.  E.  A. 
(N.  S.)  779,  62  Atl.  339. 

31  The  remainderman  has  no  interest 
in  such,  dividends,  and  they  go  to  the 
administrator  or '  executor  of  the  life 
tenant  rather  tlhan  to  his  heirs  at  law. 
People's  Nat.  Bank  v.  Cleveland,  117 
Ga.  908,  44  S.  E.  20.    But  in  this  case 


it  was  held  that  an  action  brought 
by  the  trustee  to  recover  dividends 
which  was  pendin,g  at  the  time  of  the 
life  tenant's  death  would  not  abate  in 
the  absence  of  a  showing  thSl  there 
was  any  administration  upon  the  life 
•tenant's  estate. 

32  Thompson  v.  Hudgins,  116  Ala. 
93,  22  So.  91«;  People's  Nat.  Bank  v. 
■Cleveland,  117  Ga.  908,  44  8.  B.  20; 
Mann  v.  Anderson,  106  Ga.  818,  32  S. 
E.  870;  Chinn  v.  Courtney,  14  Ky.  L. 
Bep.  422.  See  also  Northern  Cent. 
Dividend  Cases,  126  Md.  16,  94  Atl. 
338. 

The  dividend  belongs  to ,  the  next 
beneficiary,  and  not  to  the  life  tenant 
because,  not  having  been  declared  dur- 
ing his  lifetime,  it  is  not  income  of 
the  trast  estate  received  during  his 
lifetime,  and  it  is  not  apportionable. 
In  re  Barron 's  Will,  163  Wis.  275,  155 
N.  W.  1087. 

In  Mann  v.  Anderson,  106  Ga.  818, 
32  8.  E.  870,  it  was  held  that,  if  the 
life  beneficiary  dies  before  a  dividend 
is  declared,  the  dividend,  when  de- 
clared, is  not  to  be  apportioned 
between  his  estate  and  the  remainder- 
man, unless  the  will  or  other  instru- 
■  ment  creating  the  trust  clearly  shows 
suoh  an  intention. 
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during  her  life,  although  the  shares  still  stood  in  the  name  of  the 
testator's  estate.^' 

And  in  a  South  Carolina  case,  where  a  donee,  to  whom  the  divi- 
dends on  certain  stock  were  given  for  life,  payable  semiannually, 
died  before  a  semiannual  dividend  was  declared,  it  was  held  that  the. 
dividend,  when  declared,  should  be  apportioned,  and  the  amount  which 
had  accrued  at  the  donee 's  death  should  be  paid  to  his  executor.**  In 
that  state  it  has  also'  been  held  that  where  stock  is  purchased  with  the 
trust  funds  during  the  life  of  the  beneficiary  and  is  sold  at  a  profit 
after  his  death,  the  increase  in  its  value  during  the  life  of  the  bene- 
ficiary, due  to  the  accumulation  and  retention  of  undistributed  earn- 
ings, belongs  to  the  devisees  of  the  life  tenant  rather  than  to  the 
remainderman.*^ 

§  3730.  Remedies  for  unlawful  paymeoat  of  dividends — ^Injunction. 

If  the  directors  of  a  corporation  threaten  to  pay  a  dividend  when 
there  are  no  profits  out  of  which'  it  may  lawfully  be  paid,  any  stock- 
holder Ihay  maintain  a  suit  in  equity  on  behalf  of  himself  and  other 
stockholders  to  enjoin  them.**  It  has  also  been  held  that  such  a  suit 
may  be  maintained  by  a  creditor  of  the  corporation.*'  "Dividends," 
it  was  said  by  Judge  Jackson  in  a  late  case,  "can  be  rightfully  paid 
only  out  of  profits.  Corporations  are  liable  to  be  enjoined  by  share- 
liolders  or  creditors  from  making  a  distribution,  in  dividends,  of 
capital. "  **  A  court  of  equity  will  not  interfere,  however,  if  the 
declaration  or  payment  of  the  dividend  cannot  injure  either  the  stock- 

33  Johnson  V.  Bridgewater  Mfg.  Co.,  But  a  bill  for  an  injunetion  is  in- 
14  Grray  (Mass.)  274.  sufficient  where  it  d'oes  not  allege  that 

34  Ex  parte  Eutledge,  Harp.  Eq.  (S.  the  corporation  is  insolvent  or  that  a 
C.)  65,  14  Am.  Bee.  096.  dividend  would  impair  its  capital,  ex- 
SB  Wallace  v.  Wallace,  90  S.  C.  61,  rept  by  way  of  argument  based  on  the 

72  S.  E.  553.  alleged   illegal   character  of  the   cor- 

36Kingstoin  v.  Home  Life  Ins.  Co.,  p  oration,    and    the    consequent    inva- 

—  Del.  Ch. — ,  101  Atl.  89'&;  Coquard  lidity  of  its  credits  and  bills  receiv- 

v.   National   Linseed-Oil   Co.,   171   111.  able  and  its  inability  to  collect  them 

480,  49  N.  E.   563,  aff'g  67  111.  App.  by  law.     Coquard  v.  National  Idnseed- 

20;   Carpenter  v.  New  York  &  N.  H.  Oil  Co.,  171  111.  480,  49  N.  B.  563,  aff'g 

E.  Co.,  5  AbD.  Pr.  (N.  Y.)  277;  Coates  67  HI.  App.  20. 

V.    Nottingham    Waterworks   Co.,    30  37Eeid  v.-Eatonton  Mfg.  lOo.,  40  Ga. 

Beav.   86;   Browne  v.   Monmouthshire  C8,  2  Am.  Eep.  563. 

Railway  &   Canal   Co.,    13   Beav.    32;  38  Mobile  &  O.  E.  Co.  v.  Tennessee, 

Bloxam    v.    Metropoliitan    Ey.    Co.,    3  153  U.  S.  486,  38  L.  Ed.  793,  quoted 

Ch.   App.  337;   Davison  v.  Grillies,  16  with  approval  in  Fricke  v.  Angemeder, 

Ch.    Div.    347,    note;    Maedougall    v.  53  Imd.  App.  140,  101  N.  E.  329. 

.Jersey  Imperial  Hotel  'Co.,  2  Hem.  &  ' 
M.  5M. 
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holders  or  creditors,^®  or  where  there  is  an  adequate  remedy  at  law.*" 
Nor  will  a  preliminary  injunction  be  granted  when  the  application 
therefor  is  delayed  to  a  time  when,  if  granted,  it  would  be  an  un- 
reasonable hardship  to  the  defendant.*' 

§  3731.  —  Appointment  of  receiver.  The  declaration  of  a  dividend 
payajble  out  of  capital  may  be  such  a  gross  mismanagement  of  the 
affairs  of  the  corporation  and  such  a  misapplication  of  its  property 
afad  funds  as  will  justify  the  appointment  of  a  receiver  at  the  instance 
of  a  minority  stockholder.***  A  stockholder  is  not  estopped  to  com- 
plain of  the  action  of  the  directors  in  declaring  and  paying  such  a 
dividend  by  retaining  a  certified  check  sent  him  in  payment  thereof, 
where  he  uses  it,  in  his  action  to  procure  the  appointment  of  a  re- 
ceiver, as  evidence  of  what  had  been  done.*^ 

§3732.  — Bond  or  note  given  for  illegal  dividend.  If  a  corpora- 
tion, instead  of  paying  an  unlawful  dividend  out  of  capital  stock  in 
cash,  gives  its  bonds  or  notes  therefor,  they  cannot  be  enforced  except 
by  bona  fide  holders  for  value,  and  the  stockholders  receiving  the  same 
do  not  occupy  such  a  position.** 

§3733.  — Recovery  of  dividends  unlawfully  paid — ^In  general. 

If  the  directors  of  a  corporation  declare  and  pay  a  dividend  to  its 
stockholders,  when  there  are  no  profits  out  of  which  a  dividend  may 
lawfully  be  declared,  the  stockholders  have  no  right  to  retain  the 
money  received  by  them,  and  as  a  rule,  it  may  be  recovered  from 
them  by  the  corporation.**    And  especially  is  this  true  as  against  a 

39  Ohaffee  v.  Eutl'and  E.  Co.,  55  Vt.  42  A  receiver  was  appointed  under 
110.  the  Louisiana  statute  where  a  dividend 
•  40  An  injunction  will  be  denied  was  declared  out  of  capital  for  the 
where  the  statute  provides  that  direc-  purpose  of  liquidating  the  affairs  of 
tors  shall  be  liaible  to  the  corporation  1;he  corporation  in  a  manner  not  au- 
and  its  creditors  for  the  payment  of  thorized  by  law.  Van  Vleet  v.  Evan- 
dividends  not  actually  earned,  and  geline  Oil  Co.,  129  La.  406,  56  So.  343. 
there  is  no  showing  that  the  directors  43  Van  Vleet  v.  Evangeline  Oil  Co., 
are  insolvent.  Schoenfeld  v.  Ameri-  139  La,  406,  56  So.-  343. 
can  Can  Co.  (N.  J.  Eq.),  55  Atl.  1044.  44  Alabama  M/arble  &  Stone   Co.  v. 

41  As  where  notice  was  given  on  Chattanooga  Marble  &  Stone  Oo. 
September  1st  that  on  September  30th  (Tenm.),  37  S.  W.  1004. 
dividends  would  be  paid  on  preferred  45  Bingham  v.  Marion  Trust  Co.,  27 
stock,  and  the  bill  seeking  to  bar  the  Ind.  App.  247,  61  N.  E.  39 ;  Grant  v. 
payment  of  dividends  under  the  notice  Ross,  100  Ky.  44,  37  S.  W.  263;  Lex- 
was  not  filed  until  September  25th.  ington  Life,  Mre  &  Marine  Ins.  Co. 
Schoenfeld  v.  American  Can  Co.  (N.  J.  v.  Page  &  Eichardson,  17  B.  Mon. 
Eq.),  515  Atl.  1044;  (Ky.)  412,  66  Am.  Dec  166;.  Gratz  v. 
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stockholder  who  has  induced  the  declaration  of  such  a  dividend  by- 
fraud.  So  if  the  directors  intend  to  distribute  only  the  accrued  profits, 
but  a  stockholder,  by  wilfully  deceiving  them  as  to  the  surplus  on 
hand,  induces  them  to  declare  and  pay  a  dividend  the  effect  of  which 
is  to  reduce  the  amount  of  the  invested  capital,  he  thereby  obtains 
from  the  company  the  sum  by  which  his  own  share  in  the  distribution 
has  been  increased  by  such  misrepresentation,  and  is  liable  to  it  in 
at  least  that  amount.  And  if  several  stockholders  unite  in  the  perpe- 
tration of  such  a  fraud,  they  are  liable  jointly  to  the  extent  of  the 
total  excess  received  by  all.** 

If  a  corporation  refuses  to  sue  to  recover  dividends  paid  out  of  the 
capital  stock,  a  stockholder  may  file  a  bill  to  compel  repayment.*'  And 
it  has  been  said  that  "if  the  capital  of  a  corporation  is  depleted  by 
the  payment  of  unearned  dividends  to  one  class  of  stockholders  to  the 
injury  of  another  class,  any  one  of  the  latter  class  could  by  appro- 


Kedd,  4  B.  Mon.  (Ky.)  178,  189; 
Gager  v.  Paul,  111  Wis.  638,  87  N.  "W". 
875.  See  also  Salina  Mercantile  Co. 
V.  Stiefel,  82  Kam.  7,  107  Pac.  774. 

In  Hayden  v.  Thompson,  71  Fed.  60, 
it  is  said  that  the  liability  to  repay  is 
an  asset  of  the  corporation  which 
passes  to  the  receiver. 

In  Detroit  Trust  Co.  v.  Goodrich, 
175  Mich.  168,  Ann.  Ca8.  1915  A  8S1, 
141  N.  W.  882,  it  is  said,  "As  between 
the  corporation  and  its  stockholders, 
where  all  the  stockholders  are  upon 
the  same  footing,  the  doctrine  of  es- 
toppel might  be  invoked,  though  evem 
then,  under  the  authorities,  we  think 
the  action  could  be  maintained  by  the 
corporation  upon  the  theory  of  mis- 
take. ' ' 

In  Minnesota  Thresher  Mfg.  Co.  v. 
Langdon,  44  Minn.  37,  46  N.  W.  310, 
it  is  held  that  the  corporation  itself, 
in  its  own  right,  cannot  maintain  an 
action  to  recover  such  dividends,  at 
least  where  it  is  not  alleged  that  their 
payment  was  the  unauthorized  act  of 
some  agent,  nor  that  they  were  paid 
under  a  mistake  of  fa<ct,  nor  by  reason 
of  any  fraud  on  the  part  of  the  de- 
fendant against  the  corporation. 

Where   a  corporation   has   disposed 


of  all  its  property  and  ceased  to  do 
any  business,  thereby  necessitating 
the  ^employment  of  another  corpora- 
tion to  perform  the  essential  clerical 
work  required  in  the  management  of 
its  affairs,  it  is  in  such  a  comatose 
state,  preceding  final  dissolution,  that 
without  some  act  of  revivification 
whereby  its  animation  is  restored,  it 
cannot  institute  or  maintain  a  suit  to 
recover  part  of  a  dividend  paid  out  in 
liquidation  for  the  purpose  of  paying 
a  claim  in  favor  of  such  other  cor- 
poration for  its  services,  but  such  ac- 
tion must  be  brought  by  such  other 
corporation.  Garetson  Lumber  Co.  v.' 
HSinson,  69  Ore.  605,  140  Pac.  633. 

46  Salina  Mercantile  Co.  v.  Stiefel, 
82  Kan.  7,  107  Pac.  774. 

47  Gager  v.  Paul,  111  Wis.  638,  87 
N.  W.  875;  Holmes  v.  Newcastle-upon- 
Tyne  Freehold  Abattoir  Co.,  1  Ch.  Div. 
6S2.  See  also  Minnesota  Thresher 
Mfg.  Co.  V.  Langdon,  44  Minn.  37,  46 
N.  W.  310. 

In  so  doing  ''he  merely  enforces  the 
right  of  the  corporation,  and  the  re- 
lief granted  must  be  measured  by  that 
right."  Gager  v.  Paul,  111  Wis.  638, 
87  N.  W.  875. 
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priate  proceedings  compel  the  corporation  itself  to  recover  the  funds 
so  unlawfully  withdrawn. ' '  *' 

Restitution  may  also  be  enforced  by  creditors  of  the  corporation,*^ 
or  by  a  receiver^"  or  it  may  be  compelled  by  a  trustee  in  bankrupt- 


48  Detroit  Trust  Co.  v.  Goodrich,  175 
Mi«h.  168,  Mn.  Cas.  1915  A.  821,  141 
N.  W.  882. 

49  United  States.  'Woad  v.  Dummer, 
3  Mason  SOS,  Fed.  Cas.  No.  17,944.  See 
also  Curra,n  v.  Arkansas,  15  How.  304, 
U  L.  Ed.  705. 

Alaliaina.  Ft.  Payne  Bank  v.  Ala- 
bama Sanitarium,  103  Ala.  358,  15  So. 
618.  See  also  Bank  of  St.  Marys  v. 
St.  John,  Powers  &  Co.,  25  Ala.  566. 

Indiana.  Fricke  v.  Angemeier,  53 
Ind.  App.   140,  101  N;  B.  329. 

Kentucky.  Grant  v.  Southerm  Con- 
tract Po.,  104  Ky.  781,  47  S.  W.  1091; 
Gratz  V.  Bedd,  4  B.  Mon.  178, 189. 

New  York.    Bartlett  v.  Drew,  57  N. 

Y.   587;    Cottrell    v.    Albany   Cajrd    & 

Paper  Mfg.  Co.,  142  App.  DiV.  148,  126 

,  N.  Y.  Supp.  1070.     See  also  Hastings 

V.  Drew,  76  N.  Y.  9. 

West  Virginia.  Code,  §  2873.  Ben- 
nett V.  Clay  County  Bank,  93  S.  E. 
353;  Beuedum  v.  First  Citizens'  Bank, 
72  W.  Va.  124,  78  S.  E.  656. 

A  creditor  may  "invoke  the  aid  of 
a  court  of  equity  to  eompel  restitution 
of  such  unlawful  dividends  when  the 
corporation  will  not  reclaim  them,  but 
when  he  does  so,  he  merely  enforces 
the  right  which  the  corporation  has, 
and  the  relief  granted  must  he  meas- 
ured by  that  right."  Gager  v.  Paul, 
111  Wis.  6'38,  87  N.  W.  875. 

Such  dividends  can  be  reached  by 
creditors  where  there  is  no  statute  as 
being  a  fraudulent  disposition  of  as- 
sets. Detroit  Trust  Co.  v.  Goodrich, 
175  Mich.  IfiS,  Ann.  Cas.  1915  A  821, 
141  N.  W.  882;  AmeTicaai  Steel  &  Wire 
Co.  V.  Eddy,  138  Mich.  403,  101  N.  W. 
578,  130  Mich.  266,  89  N.  W.  9®2. 

The  Maine  statute  formerly  gave  a 
right  of  action  to  judgment  creditors. 
Bev.  St.  1857,  c.  46,  §  34.     Bowker  v. 


Hill,  115  Fed.  528.  The  present  stat- 
ute of  that  state  gives  a  right  of 
action  to  "any  creditor."  Eev.  St. 
1903,  c.  47,  §  32. 

In  Michigan  it  is  provided  by  stat- 
ute that  "If  the  capital  stock  of  any 
such  corporation  shall  be  withdrawn 
and  refunded  to  the  stockholders  be- 
fore the  payment  of  all  the  debts  of 
the  corporation  for  whi&h  such  stock 
w«uld  have  beem  liable,  the  stock- 
holders of  such  corporaition  shall  be 
jointly  and  severally  liable  to  any 
creditor  of  such  corporation,  in  an  ac- 
tion founded  on  this  statute,  to  the 
amount  of  the  sum  refunded  to  him 
or  them  respectively. ' '  This  provision 
permits  a  recovery  by  creditors  where 
a  portion  of  the  capital  stock  is  re- 
funded to  stockholders  by  way  of  divi- 
demds.  DetroiL  Trust  Oo.  v.  Goodrich, 
175  Mich.  168,  Ann.  Cas.  1915  A  821, 
141  N.  W.  882;  American  Steel  &  Wire 
Co.  V.  Eddy,  138  Mich.  403,  101  N.  W. 
5718,  130  Mich.  26i6,  89  N.  W.  952. 

"Whenever  it  is  satisfactorily 
proved  that  the  assets  of  a  corporation 
are  so  reduced  as  to  impair  the  capital, 
the  creditors  have  a  right  to  follow 
them  into'  the  hands  of  the  stock- 
holders to  whom  they  have  been  paid 
as  dividends,  and  who  must  be  held  to 
hold  such  assets  as  a  trust  fund  for 
the  benefit  of  crediboTS. "  •American 
Steel  &  Wire  Co.  v.  Eddy,  138  Mich. 
403. 

The  staitute  applies  equally  to  pre- 
ferred stockholders  who  have  received 
dividends  from  the  capital  stock. 
American  Steel  &  Wire  Co.  v.  Eddy, 
138  Mich.  403,  101  N.  W.  578,  130 
Mich.  266,  89  N.  W.  952. 

60  United  States.  Hayden  v.  Wil- 
liams, 96  Fed.  279;  Hayden  v.  Brown, 
94  Fed.  15;  Hayden  v.  Thompson,  71 
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cy,^^  or  by  an  assignee  for  the  benefit  of  creditors,  where  the  language 
of  the  assignment  is  comprehensive  enough  to  include  the  right.** 

Usually  a  creditor  cannot  sue  pending  receivership  proceedings, 
but  the  right  of  action  is  in  the  receiver.*^  It  has  been  held,  however, 
that, a  creditor,  rather  than  trustees  appointed  to  wind  up  the  affairs 
of  a  corporation  whose  charter  has  been  surrendered,  is  a  proper  party 
to  bring  a  suit  for  his  own  benefit,  although  a  suit  for  the  benefit  of  the 
corporation  would  probably  have  to  be  brought  by  the  trustees.** 

The  right  of  recovery  for  the  benefit  of  creditors  is  often  held  to  be 
based  on  the  equitable  doctrine  that  the  capital  is  a  fund  held  by  the 
corporation  in  trust  for  the  payment  of  its  debts,  and  that  the  money 


Ped.  60.  See  also  Finn  v.  Brown,  142 
TJ.  S.  56,  35  L.  Ed.  936. 

Arkansas.  Corn  v.  Skillern,  75  Ark. 
148,  87  S.  W.  142. 

Indiana,  rricke  v.  Angemeier,  53 
Ina.  App.  140,  101  N.  E.  32i&;  Bdngham 
V.  Marion  Trust  Co.,  27  Ind.  App.  247, 
61  N.  E.  29. 

Midiigaa.  Detroit  Trust  Oo.  v. 
Goodrich,  175  Mich.  108,  Ann.  Gas. 
1915  A  S21,  141  N.  W.  8«2. 

Minnesota.  Minnesota  Thresher 
Mfg.  Co.  V.  Langdon,  44  Minn.  37,  46 
N.  "W.  310. 

New  Jersey.  Mills  v.  Hendershot, 
70  N.  J.  Eq.  2S«,  62  Atl.  542;  "Williams 
V.  Boi&e,  38  N.  J.  Eq.  364. 

The  receiver  of  a  national  bank  may 
bring  such  a  suit.  The  rigiht  of  re- 
covery in  such  cases  is  not  based  on 
the  National  Banking  Act,  and  the 
remedies  provided  by  it  for  the  collec- 
tion of  assets  are  not  exclusive.  Hay- 
den  V.  Thompsom,  71  Fed.  60. 

A  receiver  may  sue  when  authorized 
by  the  court  appointing  him.  Kretsch- 
mar  v.  Stone,  90  Miss.  375,  43  So.  177. 

The  receiver  of  a  national  bank  may 
sue  mthout  an  order  of  the  comptroller 
of  the  currency  directing  him  to  do  so. 
Hayden  v.  Thompson,  71  Fed.  60. 

Am  order  of  court  directing  a  re- 
ceiver to  take  proper  steps  to  recover 
dividends  which  the  court  finds  were 
illegally  paid  is  not  an  adjudication 
9e  against  particulaj  stockholders  that 


they  received  the  dividends  in  ques- 
tion, or  that  the  same  were  illegal, 
but  such  questions  can  only  be  ad- 
judged as  against  them,  in  a  proper 
proceeding  to  which  they  are  parties. 
Nor  is  such  am  order,  nor  an  order  re- 
fusing to  vacate  it,  appealable  in 
Indiana,  there  being  no  statute  author- 
izing an  appeal  therefrom.  Stewart  v. 
Marion  Trust  Co.,  156  Ind.  174,  57  N. 
E.  911. 

61  Cottrell  V.  Albany  Card  &  Paper 
Mfg.  Co.,  142  N.  Y.  Aipp.  Div.  148, 
1216  N.  Y.  Supp.  1070;  Bennett  v.  Clay 
County  Bank,  —  W.  Va.  — ,  93  S.  E. 
353.  See  also  RatclifE  v.  Clendenin, 
23'2  Fed.  61;  Fricke  v.  Angemeier,  53 
Ind.  Aipp.  140,  101  N.  E.  3120. 

62  Grant  v.  Ross,  100  Ky.  44,  37  S. 
W.  263 ;  Lexington  Life,  Fire  &  Marine 
Ins.  Oo.  V.  Page  &  Richardson,  17  B. 
Mom.  (Ky.)  412,  66  Am.  Dee.  165.  See 
also  Main  v.  Mills,  6  Biss.  98,  Fed. 
Cas.  No.  8,974. 

63McTamany  v.  Day,  23  Idaho  95, 
128  Pac.  563. 

A  right  of  action  given  to  individual 
creditors  by  statute,  if  not  absolutely 
taken  away  by  the  institution  of  in- 
solvency proceedings  and  the  appoint- 
ment of  a  receiver,  is  at  least  sus- 
pemded  during  the  pendency  of  the 
proceedings.  Minnesota  Thr^her  Mfg. 
Oo.  V.  Langdon,  44  Minn.  37,  46  N.  W. 
310. 

51Bowker  v.  Hill,  115  Fed.  m, 
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received  for  dividends,  being  in  fact  capital,  is  impressed  with  this 
trust,**  and  that  "he  who  has  received  moneys  impressed  with  a  trust, 
without  consideration,  ought  to  and  must  restore  them. ' '  *®  But  some 
courts  have  held  that  since  so  long  as  a  corporation  is  solvent,  and  re- 
mains in  control  of  its  property  and  assets,  it  may  deal  therewith  and 
dispose  of  the  same  like  an  individual,  subject  only  to  such  limitations 
upon  its  powers  as  may  be  imposed  by  its  charter,*''  it  may  distribute 
its  earnings  among  its  stockholders  by  way  of  dividends  without  first 
paying  its  general  creditors,  unless  an  intent  to  defraud  them  is 
shown,*'  and  hence  that  general  creditors  cannot  recover  dividends  so 
paid  where  it  is  not  shown  that  the  corporation  was  insolvent  when 
they  were  paid  and  there  is  no  proof  of  fraud.*® 

The  right  of  the  receiver  to  sue  has  been  variously  placed  on  the 
ground  that  the  liability  of  the  stockholder  to  repay  is  an  asset  of 
the  corporation  which  passes  to  the  receiver ;  ^  that  he  represents  the 
stockholders  and  must  adjust  the  affairs  of  the  association  equally 
among  them ;  ®i  and  that  he  represents  the  creditors.®* 

It  has  been  doubted  whether  the  receiver's  right  of  action  is  assign- 
able and  whether  the  court  in  which  the  receivership  proceedings 


56  United  States.  Hayden  v.  Thomp- 
son, 71  Fed.  60;  "Wood  v.  Dummer,  3 
Mason  308,  Fed.  Oas.  No.  17,944. 

Alabama.  Ft.  Payne  Bank  v.  Ala- 
bama Sanitarium,  103  Ala.  358,  15  So. 
618.  See  also  Bank  of  St.  Marys  v. 
St.  JoKn,  Powers  &  Co.,  25  Ala.  566. 

Minnesota.  Minnesota  Thresher 
Mfg.  Oo.  V.  Langdon,  44  MJinn.  37,  46 
N.  W.  310. 

New  Jersey.  Mills  v.  Hendershot, 
70  N.  J.  Bq.  258,  62  Atl.  542. 

New  York.  Bartlett  v.  Drew,  57  N. 
Y.  587.  See  also  Hastings  v.  Drew, 
76  N.  Y.  9. 

The  rule  is  based  "upon  the  equita- 
ble ground  that  the  stock  is  regarded 
as  a  trust  fund  for  all  the  debts  of 
the  'oomporation,  ajid  no  stockholder 
■can  entitle  himself  to  any  dividend  or 
share  of  it  until  all  the  debts  are 
piaid."  Williams  v.  Boiee,  38  N.  J. 
Eq.  364. 

68  Hayden  v.  Thompson,  71  Fed.  60. 

57  See  Chap.  32,  supra, 

58  See  §  3663,  supra. 

69  Great  Western  Min.  &  Mfg.  Co. 


V.  Harris,  128  Fed.  321,  rev'g  111 
Fed.  38,  judgment  affirmed  on  other 
grounds,  198  TJ.  S.  561,  49  L.  Ed.  1163; 
New  Hampshiire  Sav.  Bank  v.  Eichey, 
121  Fed.  956. 

60  Hayden  v.  Thompsoin,  71  Fed.  60. 

The  receiver  may  reeover  the  divi- 
dends because  the  corporation  could 
do  so.  Bingham  v.  Marion  Trust  Co., 
'37  Ind.  App.  247,  61  N.  E.  29. 

81  Bingham  y.  Marion  Trust  Co.,  27 
Ind.  App.  247,  61  N.  E.  29. 

68  A  receiver  may  recover  such  divi- 
dends in  the  right  of  the  creditors,  but 
not  in  the  right  of  tihe  corporation. 
Minnesota  Thresher  Mfg.  Co.  v.  lang- 
don, 44  Minn.  37,  46  N.  W.  310. 

"  Wlile  primarily  the  receiver  rep- 
resents the  insolvent  so  far  as  the 
collection  and  conservation  of  its  as- 
sets is  concerned,  in  his  hands  all  those 
claims  become  assets  which  were  assets 
as  to  creditors  as  well  as  those  which 
were  assets  as  to  the  insolvent  cor- 
poration. ' '  Detroit  Trust  Co.  v.  Good- 
rioh,  176  Mich.  168,  Ann.  Oaa.  1915  A 
8.21,  141  N.  W.  882. 
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are  pending  has  power  to  order  it  sold.  And  it  has  been  held  that,. 
in  any  event,  an  order  of  sale  -will  not  be  construed  as  authorising 
such  a  thing  unless  such  a  construction  is  compelled  by  the  clearest 
ajid  plainest  language,  and  that  such  a  right  will  not  pass  to  the 
purchaser  at  a  receiver's  sale  held  pursuant  to  an  order  directing 
all  the  assets  of  the  corporation  to  be  sold  as  one  property,  and  not 
in  parcels.^ 

To  sustain  such  a  recovery,  there  need  not  have  been  any  bad  faith 
or  negligence  in  declaring  the  dividend,  and  the  right  exists  where  the 
dividend  was  made  under  a  misconception  on  the  part  of  the  directors 
as  to  what  constituted  profits,  and  under  a  belief  that  there  were  profits 
to  divide  when,  in  fact  there  were  none.^* 

The  right  of  the  corporation  or  its  assignee  to  recover  is  not  affected 
by  the  fact  that  the  stockholders  authorized  and  directed  the  payment 
to  be  made,  where  the  right  to  declare  dividends  is  vested  in  the  direc- 
tors alone. ^^  Nor  is  the  obligation  of  the  stockholder  to  refund  affected 
by  the  fact  that  the  amount  of  the  dividend  was  credited  on  his  stock 
subscription,  at  least  where  he  is  also  a  director.®^  But  a  stockholder 
who  participates  in  a  vote  'by  which  the  whole  cash  assets  of  the  cor- 
poration are  withdrawn  and  paid  to  the  stockholders  in  proportion  to 
the  amount  of  stock  held  by  each  cannot  thereafter,  in  his  capacity  as 
a  creditor,  compel  restitution  by  the  other  stockholders.^''       ' 

§  3734. Effect  of  stockholder's  good  faith.  There  are  numer- 
ous holdings  to  the  effect  that  stockholders  are  liable  for  dividends 
paid  to  them  out  of  capital  even  though  they  acted  in  good  faith  and 

es  Miimesota  Thresher  Mfg.   Oo.  v.  a   corporate   capacity  in   receiving  a 

Langdon,  44  Minn.  37,  46  N.  W.  310.  divideind.      They    do    not,    therefore, 

64  Grant  v.  Rosa,  100  Ky.  44,  37  S.  ratify  the  illegal  a<5t  of  the  directors 

W.  263 ;  Lesdngton  life,  Kre  &  Ma-  by  receiving  it. ' '     And  especially  is 

line  Ins.  Co.  v.  Page  &  Edchardson,  17  this  true  where  they  do  not  know  that 

B.  Mom.  (Ky.)  412,  66  Am.  Dec.  165;  the  dividends  are  illegal.     Lexington 

Gratz  V.  Eedd,  4  B.  Mon.  (Ky.)   176,  Life,  Kre  &  Marine  Ids.  Co.  v.  Page 

189.  &  Bichardson,  17  B.  Mooi.   (Ky.)  412, 

"  The  good  faith  of  the  corporation  66  Am.  Dec.  165. 

in  paying  dividends  in  impairment  of  65  Grant  v.  Boss,  100  Ky.  44,  37  S. 

capital    *     *     *    is  no  defense  to  an  W.  263. 

action  for  their  recovery."     Detroit  66 Lexington   life.  Fire   &   Marine 

Trust  Co.  V.  Goodrich,  175  Mich.  168,  Ins.  Co.  v.  Page  &  Bichardson,  17  B. 

lAmn.  Cas.  1916  A  821,  141  N.  W.  882.  Mon.    (Ky.)    412,    66   Am.    Dec.    165; 

To  same  effect,  see  American  Steel  &  Gratz  v.  Eedd,  4  B.  Mon.   (Ky.)   178. 

Wire  'Co.  v.  Eddy,  138  Mich.  403,  101  67  Potter  v.  Stevens  Mach.  Co.,  la? 

N.  W.  578.                                               ^  Mass.  592,  34  Am.  Bep.  4i28. 

"  The   stockholders  do  not  act  in 
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without  knowledge  that  the  dividend  was  declared  and  paid  illegally.^' 
But  the  Supreme  Court  of  the  United  States  has  held  that  the  re- 
ceiver of  a  national  bank  cannot  recover  back  a  dividend  declared 
and  paid  out  of  capital  at  a  time  when  the  bank  was  not  insolvent, 
where  the  stockholder  received  the  same  in  good  faith,  believing  that 
it  was  paid  out  of  profits.®*  And  this  holding  has  been  followed  by 
the  other  federal  courts  and  the  rule  there  adopted  applied  with  re- 
spect to  other  corporations.'"'  If,  however,  the  corporation  was  in- 
solvent when  the  payment  was  made,  a  recovery  may  be  had  regardless 
of  the  good  faith  of  the  stockholder.''^ 

It  has  also  been  held  that  where  the  only  objection  is  that  the  divi- 
dend was  not  declared  by  the  proper  authority,  the  payment  must  be 
regarded  as  a  voluntary  one,  and  cannot  be  recovered  back  by  the 
corporation  from  a  stockholder  who  has  received  it  in  good  faith, 
without  notice  of  any  infirmity  in  the  manner  of  its  declaration.'''^ 

If  stock  is  transferred  merely  for  the  purpose  of  enabling  the  trans- 
feree to  act  more  conveniently  and  completely  as  the  agent  of  the 
transferrer,  who  retains  the  beneficial  ownership,-  the  transferrer  is 
chargeable  with  the  knowledge  of  the  agent  as  to  the  condition  of 


68  Alabama.  Ft.  Payne  Bank  v.  Ala- 
bama Sanitarium,  103  Ala.  358,  Iff  So. 
618.  See  also  Bank  of  St.  Marys  v. 
St.  John,  Powers  &  Co.,  25  Ala.  5'66. 

Kentucky.  Lexington  Life,  Fire  & 
Marine  In^.  Co.  v.  Page  &  Eichardson, 
17  B.  Mon.  412,  66  Am.  Dec.  165. 

Michigan.  Detroit  Trust  Co.  v. 
Goodrich,  175-  Mich.  lfi&,  Ann.  Gas. 
1915  A  S2.1,  141  3Sr.  "W.  882-;  American 
Steel  &  Wire  Co.  v.  Eddy,  138  Mich. 
4ff3,  101  N.  "W.  578. 

New  Jersey.  Mills  v.  Hendershoi, 
70  N.  J.  Eq.  2158,  62  Atl.  542. 

England.  In  re  Deuham,  25  Ch.  Div. 
752.  Compare  In  re  Peruvian  Guano 
Co.,  [1S94]   3  Ch.  690. 

In  Baitlett  V.  Drew,  57  N.  Y.  587, 
it  ia  said  that  if  the  stockholder  has 
any  of  the  assets  o*  property  of  the 
corporation  which  ought  to  be  applied 
to  the  payment  of  its  debts,  it  is  "  im- 
material whether  he  got  it  by  fair 
a^eement  with  h'is  associates,  or  by 
any  wrongful  act."  • 


In  Graut  v.  Ross,  100  Ky.  44,  37  S. 
W.  263,  a  recovery  was  had  by  an  as- 
signee although  the  stockholders  in- 
vestigated the  affairs  of  the  corpora- 
tion, and  found  and  declared  that  it 
was  solvent  and  that  it  had  a  large 
surplus   over  its   liabilities. 

69  McDonald  v.  Williams,  174  TJ.  S. 
397,  43  L.  Ed.  10212. 

VOEatcliff  V.  'Cleudenin,  232  Fed.  61; 
E.  L.  Moore  &  Co.  v.  Murchison,  226 
Fed.  679';  Great  Western  Min.  &  Mfg. 
Co.  V.  Harris,  128  Fed.  321,  rev'g  111 
Fed.  38,  judgment  aff'd  on  other 
grounds,  198  U.  S.  561,  49  L.  Ed.  1163; 
Lawrence  v.  Greenup,  97  Fed.  906; 
Hayden  v.  Williams,  96  Fed.  279.  See 
also  Cottrell  v.  Albany  Card  &  Paper 
Mfg.  Co.,  142  N.  Y.  App.  Div.  148, 
126  N.  Y.  Supp.  1070. 

71  Hayden  v.  Williams,  96  Fed.  279. 

72Berrymam  v.  Bankers'  life  Ins. 
Co.,  117  N.  Y.  App.  Div.  730,  102  N. 
Y.  Supp.  695. 
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the  company.''^  Acquiescence  by  the  corporation  in  the  unauthorized 
payment,  under  such  circumstances,  constitutes  a  ratification.'''* 

§3735. ^^  Right  of  creditors  as  affected  by  time  when  they 

become  such.  According  to  some  courts  a  recovery  may  be  had  for 
the  benefit  of  creditors  regardless  of  whether  they  became  such  before 
or  after  the  dividends  were  declared,''^  at  least  unless  those  whose 
claims  accrue  subsequently  know  that  the  dividend  has  been  paid  out 
of  capital.''^  Other  courts,  however,  have  held  that  a  corporation,  if 
solyent,  has  a  right  to  declare  a  dividend  as  against  subsequent  credi- 
tors, and  therefore  creditors  who  become  such  after  the  payment  of 
a  dividend  cannot  recover  the  same  from  the  stockholders  on  the 
subsequent  insolvency  of  the  company,''''  but  that  its  assets  must  first 
be  appropriated  tQ  the  payment  of  its  existing  debts  before  any  por- 
tion of  them  can  be  distributed  to  th^  stockholders,  and  creditors  who 
become  such  before  the  payment  of  dividends  may  recover  the  same 
from  the  stockholders  where  such  payment  renders  the  corporation 
insolvent.'"  The  burden  of  proving  that  the  creditors  for  whose  bene- 
fit a  recovery  is  sought  became  such  before  the  payment. was  made 
is  on  the  plaintiff,  where  his  allegation  that  such  was  -the  case  is 
denied.'" 

Dividends  paid  when  the  corporation  was  insolvent  may  be  recov- 
ered by  creditors  who  became  such  before  or  after  they  were  paid,  or 
by  a  receiver  or  trustee  in  bankruptcy  in  their  behalf.*"    The  test  of 

raif   the   agent   was    an   officer    or  TTBateliff  v.  Clendenin,  23g  Fed.  61; 

director    and    knew    or    should    have  Montgomery   v.   Whitehead,   40   Oolo. 

known  the  facts,  the  principal  cannot  320,  11  L.  E.  A.  (N.  S.)  230,  90  Pac. 

escape  liability  on  the  ground  that  he  509. 

was  an  innocent  holder  who  received  78  Montgomery     v.    -Whitehead,    40 

the  dividends  in  good  faith  aaid  under  Colo.  320,  11  L.  B.  A.  (N.  S.)  230,  90 

the   belief   that    they   were    properly  Pac.  509.     See  also  Ratcliff  v.  Clen- 

paid.    E.  L.  Moore  &  Co.  v.  Murchlson,  denin,  232  Fed.  61. 

226  Fed.  679,  A  creditor  of  a  corporate  creditor 

74Berryman   v.   Bankers'  Life   Ins.  who  garnishes  the  corporation  and  ob- 

Oo.,  117  N.  T.  App.  Div.  730,  102  N.  tains   a  judgment .  against  it   in  the 

Y.  Supp.  695.  garnishment  proceedings  stands  in  the 

76  Fricke  v.  Angemeier,  53  Ind.  App.  shoes   of   his   debtor  id.  this   respect, 

140,  101  N.  E.  339;  Gratz  v.  Eedd,  4  and  may  recover  dividends  paid  after 

B.  Mon.   (Ky.)  17&,  196;  Williams  v.  his    debtor's    claim   against   the   cor- 

Eoice,  38  N.  J.  Eq.   364;   Cottrell  v.  poration     accrued.       Montgomery    v. 

Albany  Card  &  Paper  Mfg.  Co.,  142  Whitehead,  40  Cdlo.  320,  11  L.  E.  A. 

N.  Y.  App.  Div.  14i8,  126  N.  Y.  Supp.  (N.  S.)  230,  90  Pae.  509. 

1070.      .                                                  _  79  Eatclife  v.  Clendenin,  232  Fed.  61. 

76  Williams  v.  Boice,  38  N.  J.   Eq.  80  Finn  v.  Brown,  142  TJ.  S.  56,  35 

364.  L.  Ed.  936,  aff'g  34  Fed.  124;  Eateliff 
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the  solvency  of  the  corporation  under  such  circumstances  is  the 
sufficiency  of  its  assets  and  its  ability  to  pay  its  debts,  and  the  suffi- 
ciency of  its  assets  and  its  ability  to  pay  its  stockholders  the  par 
value  of  their  stock  in  addition  thereto  are  irrelevant  to  the  issue  of 
insolvency.  If  the  corporation  was  a  going  concern  when  the  pay- 
ment was  made,  the  presumption  is  that  it  was  solvent,  and  the  bur- 
den is  on  the  plaintiff  to  show  that  it  was  insolvent  if  his 
allegation  to  that  effect  is  denied.*^ 

§3736.  — Liability  where  stockholder  is  officer.  A  director  or 
other  officer  of  a  corporation  is  bound  to  know  the  condition  of  the 
corporation's  affairs,  and  if  he  receives  a  dividend  which  has  not 
been  t-arned,  it  may  be  recovered  from  him  by  the  corporation  or  its 
assignee,  or  receiver,*^  or  by  a  creditor.^^ 

If  a  majority  of  the  board  of  directors,  by  deceiving  the  minority  as 
to  the  surplus  on  hand,  induce  them  to  concur  in  the  declaration  of 
a  dividend  which  reduces  the  amount  of  the  invested  capital,  the 
conspiring  directors  are  jointly  liable  to  the  corporation  in  at  least 
the  amount  by  which  their  shares  in  the  distribution  have  been  in- 
creased by  their  misrepresentation.** 

An  officer  who  receives  a  dividend  which  was  fraudulently  or  un- 
lawfully declared  is  liable  to  the  corporation  therefor,  although  he  may 
have  repudiated  the  transaction  after  his  receipt  of  the  dividend, 
and  repaid  it  to  another  officer,  for  he  should  repay  it  to  the  corpora- 
tion.'^ 

V.  Clendenin,  232  Fed.  61;  Fricke  v.  178;  Bartlett  v.  Drew,  57  N.  Y.  587. 

Aingemeier,  53  Ind.  App.  140,  101  N.  See   also   Bank   of   St.   Marys   v.    St. 

E.  329.  John,  Powers  &  Co.,  25  Ala.  566. 

SiRatcliff  V.  Clendenin,  232  Fed.  61.  84Salina  Mercantile  Co.  v.  Stiefel, 

82  Finn  v.  Brown,  142  TJ.  S.  56,  35  S2  Kan.  7,  107  Pac*  774. 

L.  Ed.  936,  aff'g  34  Fed.  124;  E.  L.  86  In  Finn  v.  Brown,  142  IT.  S.  56, 

Moore  &  Co.  v.  Murchison,  226  Fed.  35  L.  Ed.  9'36,  aff'g  Brown  v.  Finn,  34 

679;    Hayden   v.   Thompson,    71   Fed.  Fed.  124,  stock  in  a  national  bank  was 

60 ;   Main  v.   Mills,   6   Biss.   98,  Fed.  transferred  on  the  books  of  the  bank 

Cas.     No.     8,974;     Ebelhar     v.     Ger-  from  the  president  to  the  vice  presi- 

^  man-Amerdcan  Security  Co.  's  Assignee  dent  before  the  latter.'s  election,  and 

(Ky.  L.  Bep.),  119  S.  W.  220,  28  Ky.  after  his  election  a  false  and  fraudu- 

L.  Eep.  1144,  91  S.  W.  262;  Mills  v.  lent  dividend  was  declared  without  his 

Hendershot,  70  N.  J.  Eq.  258,  62  Atl.  knowledge,  and  he  first  learned  that 

542.    Amd  see  Gratz  v.  Eedd,  4  B.  Mon.  the    shares   had   been    transferred    to 

(Ky.)    178.     See    also   Ranee's   Case,  him    upon    being   informed    that    the 

6  Ch.  App.  104.     Compare  In  re  Den-  dividend  thereon  had  been  credited  to 

ham,  2i5  Ch.  Biv.  752.  him   on  the  books  of  the  bank.     He 

SSGtatz  V.  Redd,. 4  B.  Moa.  (Ky.)  immediately   repudiated   the   transac- 
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Statutes  making  directors  individually  liable  to  the  corporation  or 
its  creditors  for  paying  dividends  when  there  are  no  profits  available 
for  that  purpose,**  do  not  affect  the  liability  of  directors  as  stock- 
holders to  the  extent  of  the  dividends  which  they  have  actually  re- 
ceived.*'' 

§3737.  —  —  Effect  of  statutory  liability  of  directors.  The  fact 
that  a  statute  makes  directors  individually  liable  to  the  corporation  or 
its  creditors  for  wrongfully  paying  dividends  when  there  are  no 
profits  available  for  the  purpose  does  not  affect  the  liability  of  stock- 
holders to  repay  dividends  wrongfully  received  by  them,  and,  not- 
withstanding such  a  statute,  the  liability  of  the  stockholders  may  be 
enforced  in  equity  by  a  receiver  of  the  corporation,**  although,  of 
course,  a  recovery  of  the  money  from  the  directors  would  exonerate 
the  stockholders.*'  Nor  does  such  a  statute  affect  the  liability  of  the 
directors  as  stockholders  to  the  extent  of  the  dividends  which  they 
have  actually  received.®® 

§  3738. Extent  of  liability.    The  liability  of  the  stockholders 

to  refund  is,  of  course,  limited  to  the  amounts  respectively  received 
by  them.'^  But  the  liability  is  not  merely  for  a  proportionate  share 
of  the  indebtedness  and  therefore  the  solvent  stockholders  must  make 
up,  so  far  as  they  are  chargeable  with  dividends,  any  deficiency  due 
to  the  inability  of  insolvent  stockholders  to  contribute  their  share^^  It 
has  been  held,  however,  that  where  all  the  stockholders  are  not  made 
parties,  and  the  bill  does  not  show  the  total  amount  of  indebtedness 
or  that  the  stockholders  not  joined  are  insolvent  or  out  of  the  jurisdic- 
tion, the  defendants  will  be  required  to  restore  only  so  much  of  the 
dividends  received  by  them  as  the  stock  held  by  them  bears  to  the 
total  number  of  shares.®* 

ticm,    cRrected    the    president    to    re-  89  "Th*  directors  are  their  agents, 

transfer  the  shares  to  his  own  name,  and  if  redress  has  been  obtained  by 

and  then  gave  the  president  his  check  recourse    to    the    agent,   it   would   of 

for  the  amount  of  the   dividend.     It  course  exonerate  the  principal."    "Wil- 

was  held  that  he  should  have  recpaid  liams  v.  Boice,  SS  N.  J.  Eq.  364. 

the  dividend  to  the  bank,  and  that  his  90  A  six  years '  limitation  fixed  by 

payment  to  the  president  did  not  re^  such  a  statute   does   not  affect  their 

lieve  him  from  liability  to  the  bank,  liability.    Mills  v.  Hendershot,  70  N. 

86  See  §  3742,  infra.  J.  Eq.  258,  62  Atl.  542. 

87  Mills  V.  Henderslhot,  70  N.  J.  Eq.  91  Mills  v.  Hendershot,  70  N.  J.  Eq. 
268,  62  Atl.  542.  258,   62  Atl.   542. 

SSHayden  v.  Thompson,  71  Fed.  60;  92  Mills  v.  Hendershot,  70  N.  J.  Eq. 

"Williams  v.  Boice,  38  N.  J.  Eq.  364.  258,  62  Atl.  542. 

As   to  such  statutory  liability,  gee  93  Wood  v.  Dummer,  3  Mason  308, 

§  3742,  infra.  Eed.  Caa.  No.  17,944. 
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' '  If  one  stockholder  is  compelled  to  pay  more  than  his  fair  share  of 
any  unpaid  debt,  he  may  resort  to  his  associates  for  equitable  con- 
tributions. "  ^*  '         • 

A  corporation  cannot  recover  from  a  transferee  of  shares  dividends 
imiproperly  paid  to  the  transferrer,  for  the  transferee  only  succeeds 
to  such  of  the  transferrer's  liabilities  as  are  incidental  to  the  ownership 
of  the  shares.®^ 

§  3739. r-  Jurisdiction  and  procedure.    Equity  has  jurisdiction 

of  suits  by  creditors,  assignees,  receivers  or  trustees  in  bankruptcy 
of  corporations  to  recover  dividends  illegally  paid,®®  and,  as  a  rule, 
such  dividends  may  also  be  recovered  in  an  action  at  law,®''  although 
there  are  holdings  to  the  effect  that  the  remedy  in  equity  is  ex- 
clusive, and  that  an  action  at  law  will  not  lie.®*    It  has  been  held 

MBartlett  v.  Drew,  57  N.  T.  587.      was  held  that  thia  provision  was  not 

intended  to  depnve  a  federal  court  of 
equity  of  jurisdiction  of  such  a  suit 
in  a  case  where  the  necessary  diversity 
of  citizenship  existed. 

TJie  present  Maine  statute  provides 
that  a  recovery  may  be  had  in  an 
action  on  the  case.  Eev.  St.  1903,  c. 
47,   §32,  p.   439. 

87  Lexington  Life,  Fire  &  Marine 
Ins.  Co.  v.  Page  &  Richardson,  17  B. 
Mon.  (Ky.)  412,  66  Am.  Dee.  165; 
Kretsclhmar  v.  Stone,  90  Miss.  375, 
43  So.  177. 

The  Michigan  statute  making  stock- 
holders jointly  and  severally  liable  to 
creditors  to  the  aimount  of  the  capital 
withdrawn  and  refunded  to  them 
'  'provides  a  new  procedure,  permitting 
one  who  has  exhausted  his  remedy 
against  the  corporation  (if  not  others') 
to  sue  the  stockholder  in  an  action  at 
law."  American  Steel  &  "Wire  Co.  v. 
Eddy,  130  Mich.  266,  89  N.  "W.  962. 

See  also  Khn  v.  Brown,  142  TJ.  S. 
56,  35  L.  Ed.  9136,  wtieh  was  an  action 
at  law  by  a  receiver  of  a  national 
bank;  and  Main  v.  Mills,  6  Biss.  98, 
Fed.  Cas.  No.  8,974,  which  was  an  ac- 
tion at  larev  by  a  trustee  in  bankruptcy. 

98  Baseball  v.  Whitsett,  11  Ala.  472; 
iSpWar  V.  Q-rant,  16  Mass.  9;  Vose  v. 
Grant,  15  Mass.  605. 

A  receiver  of  a  national  bank  can- 


95  Hurlbut  V.  Tayler,  62  Wis.  607,  22 
N.  W.  855. 

96  United  States.  "Wood  v.  Dummer, 
3  Mason  308,  Fed.  Cas.  No.  17,944. 
See  also  Curran  v.  Arkansas,  15  How. 
304,  14  L.  Ed.  705. 

Kentucky.  G-rant  v.  Soutljern  Con- 
tract Co.,  104  Ky.  781,  47  S.  "W.  1091. 

New  Jersey.  "Williams  v.  Boiee,  38 
N.  J.  Eq.  364.  See  also  Mills  v.  Hen- 
dershot,  70  N.  j.  Eq.  258,  62  Atl.  542. 

Oregon.  Garetson  Lumber  Co.  v. 
Hinson,  69  Ore.  605,  140  Pac.  633. 

West  Virginia.  Code,  §  .2873.  Ben- 
nett V.  Clay  Oourity  Bank,  93  S.  E. 
353. 

Wisconsin.  Gager  v.  Paul,  111  Wis. 
638,  87  N.  W.  875. 

Equity  has  jurisdiction  of  a  suit 
by  a  receiver  against  all  of  the  stock- 
holders tp  recover  dividends  paid  to 
them  out'  of  capital,  since  it  is  a  suit 
to  execute  a  trust  and  to  undo  a  fraud, 
and  because  it  will  avoid  a  multiplicity 
of  suits.  Haydeio.  v.  Thompson,  71 
Fed.  60.. 

The  statutes  of  Maine  (Eev.  St. 
1857,  c.  46,  §  34)  formerly  provided 
that  judgment  creditors  might  recover 
dividends  unlawfully  paid  in  a  suit  in 
equity  in  the  Supreme  Judicial  Court 
of  that  state. 

In  Bowker  v.  Hill,  115  Fed.  528,  it 
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that  dividends  paid  on  void  stock  may  lie  recovered  by  the  other  stock- 
holders for  the  benefit  of  the  corporation  in  ah  action  at  law  for  money 
had  and  received." 

In  the  federal  courts  general  creditors  cannot  maintain  a  suit  in 
equity  to  compel  stockholders  to  account  for  dividends  received  by 
them  on  the  theory  that  the  distribution  of  the  same  was  fraudulent 
until  they  have  exhausted  their  remedy  at  law  by  reducing  their  claims 
to  judgment.^ 

It  has  been  held  that  a  creditor  may  sue  a  single  stockholder,  and 
that  he  is  not  obliged  to  sue  on  behalf  of  himself  and  all  other  cred- 
itors who  may  choose  to  come  in.*  "If  one  stockholder  is  compelled  to 
pay  more  than  his  fair  share  of  any  unpaid  debt  he  may  resort  to 
his  associates  for  equitable  contribution ;  ^  but  with  that  proceeding 
the  creditor  has  nothing  to  do,  unless  he  chooses  to  intervene  to  settle 
equities  that  exist  between  his  debtors. ' '  *  The  liability  for  the  benefit 
of  the  creditors  under  the  "West  Virginia  statute  may  be  enforced 
in  a  proceeding  instituted  by  all  of  the  creditors,  or  by  one  of  them 
for  the  benefit  of  all.*  In  New  York  the  corporation  is  a  necessary 
party  defendant  to  a  suit  by  a  judgjuent  creditor.® 

The  bill  in  a  suit  by  a  receiver  is  not  multifarious  because  all  of 
the  stockholders  are  joined  as  defendants.''  Nor  is  such  a  bill  against 
several  stockholders  to  recover  dividends  declared  during  a  number 
of  years  multifarious  merely  because  some  of  the  defendants  partici- 
pated in  but  one  or  two  of  such  dividends,  while  others  participated 
in  more  of  them  and  still  others  in  all.'   But  a  bill  is  multifarious 

not  maintain  an  action   at  law  in  a  Co.  v.  Hinson,  69  Ore.  605,  140  Pac. 

federal  court  against  a  stockholder  to  633. 

recover  a  dividend  paid*  him   out  'of  99  Tooker  v.  National  Sugar  Befiu- 

the  assets  of  the  bank  during  its  vol-  ing  Co.  of  New  Jersey,  80  N.  J.  Eq. 

untary  liquidation,  and  at  a  time  when  805,  84  Atl.  10. 

it  was  solvent,  and  where  such  pay-  1  New     Hampshire    Sav.    Bank     v. 

ment  did  not  render  it  insolvent,  but  Eichey,  121  Fed.  956. 

the    remedy,    if    any,    is    in    equity.  2  Bartlett  v.  Drew,  57  N.  T.  587. 

Lawrence  v.  Greenup,  97  Fed.  906.  3  See  §  4265,  infra. 

In  Williams  v.  Boice,  38  N.  J.  Eq.  4  Bartlett  v.  Drew,  57  N.  T.  587. 

3^4,  which  was  a  suit  by  6.  receiver,  it  6  Bennett  v.  Clay  County  Bank,  — 

is  said  that  "the  remedy  is  in  equity  W.   Va.   — ,   93  8.   E.   363;    Benedum 

and  not  at  law."  v.  Krst  Citizens'  Bank,  72  W.  Va.  124, 

"The  proper  remedy  of  a  creditor  78  S.  E.  656. 
of  an  insolvent  corporation  to  reach.  BLathrop,  Shea  &  Heuwood  Co.  v. 

the  fund  alleged  to  have  been  paid  to  Byrne,  115  N.  Y.  App.  Div.  84'6,  100  N. 

a  stockholder  as  a  dividend  in  liquida-  Y.  Supp.  1041. 

tion  is  by  a  suit  in  equity  and  not  by  7  Williams  v.  Boice,  38  N.  J.  Eq.  364. 

an  action  at  law. ' '     Graretson  Lumber  8  Hayden  v.  Thomipson,  71  Fed.  60. 
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where  it  joins,  in  the  same  court,  a  cause  of  action  to  foreclose  a 
mortgage  and  a  cause  of  action  against  individual  stockholders  to 
compel  them  to  account  for  dividends  claimed  to  have  been  fraudu- 
lently paid  by  them  and  which  it  is  claimed,  therefore,  they  hold  as 
trustees  for  the  benefit  of  corporate  creditors.^  And  the  same  is  true 
of  a  bill  by  a  trustee  in  bankruptcy  to  recover  dividends  illegally  and 
fraudulently  paid,  for  the  benefit  of  corporate  creditors,  and  to 
impeach  a  decree  entered  against  the  corporation  as  a  garnishee  predi- 
cated upon  a  judicially  admitted  and  unauthorized  declaration  of 
dividends  in  favor  of  the  same  stockholder.^" 

§3740. Statute  of  limitations.  When  dividends  are  unlaw- 
fully paid,  an  action  against  the  stockholders  to  recover  them  back 
is  governed  by  the  statute  of  limitations  applicable  to  actions  on 
implied  contract,  unless  there  is  some  other  statute  expressly  apply- 
ing to  it.^^  And,  by  analogy,  a  suit  in  equity  will  be  barred  after 
the  lapse  of  the  time  fixed  by  the  statute  governing  actions  at  law.^^ 


.   9  New    Hampshire    Sav.    Bank    v. 
Eiehey,  121  Fed.  9>56. 

10  Bennett  v.  Clay  County  Bank, 
—  W.  Va.  — ,  93  S.  E.  363. 

11  Main  v.  Mills,  6  Biss.  9«,  Fed.  Gas. 
No.  8,974;  Lexington  Life,  Fire  &  Ma- 
rine Ins.  Co.  V.  Page  &  Bichardson,  17 
B.  Mon.  (Ky.)  412,  66  Am.  Dec.  165; 
Detroit  Trust  Co.  v.  C^oodrieh,  175 
Mich.  168,  Ann.  Cas.  1915  A  821,  141 
N.  W.  882;  Tooker  v.  National  Sugar 
Eeflning  Co.  of  New  Jersey,  60  N.  J. 
Eq.  306,  84  Atl.  10. 

IZHayden  v.  Williams,  96  Fed.  279; 
Hayden    v.    Thompson,    71    Fed.    60; 
Tooker  v.  National  Sugar  Befining  Co. 
of  New  Jersey,  80  N.  J.  Eq.  305,  84- 
Atl.  10. 

A  court  of  equity  will  interpose  the 
bar  of  the  statute  as  aJgainst  creditors 
in  favor  of  a  stockholder  Who  had  no 
notice  that  the  dividend  was  paid  out 
of  capital.  Detroit  Trust  Co.  v.  Good- 
rich, 175  Mich.  168,  Ann.  Cas.  1915  A 
821,  141  N.  W.  882;  Mills  v.  Hender- 
shot,  70  N.  J.  Eq.  2158,  62  Atl.  542. 

While  the  liability  of  the  stock- 
holders is  based  on  the  theory  that 
they   hold   the    dividends   so    paid   in 


trust,  the  trust  is  a  constructive  or 
implied  one,  and  the  statute  applies 
to  suoh  trusts  in  the  absence  of  fraud. 
Hayden  v.  Thompson,  71  Fed.  60;  Lex- 
ington Life,  Fire  &  Marine  Ins.  Co.  v. 
Page  &  Bichardson,  17  B.  Mon.  (Ky.) 
412,  66  Am.  Dec.  165;  Detroit  Trust 
Co.  V.  Goodrich,  175  Mich.  168,  Ann. 
Cas.  1915  A  821,  141  N.  W.  882;  Mills 
V.  Hendershot,  70  N.  J.  Eq.  358,  62 
Atl.  542. 

A  federal  court  of  equity  will  act 
or  refuse  to  act  in  analogy  to  the 
statute  of  limitations  of  the  state  in 
which  it  is  sitting.  Hayden  v.  Thomp- 
son, 71  Fed.  60. 

In  Williams  v.  Boice,  38  N.  J.  Eq. 
364,  it  is  held  that  lapse  of  time  in 
analO'gy  to  the  statute  of  limitations 
will  not  bar  a  suit  in  equity  by  a  re- 
ceiver to  recover  dividends  paid  out 
of  capital. 

But  in  Mills  v.  Hendershot,  70  N.  J. 
Eq.  258,  62  Atl.  542,  it  was  pointed 
out  that  the  question  in  that  case  arose 
on  general  demqirrer,  and  that,  as  the 
bill  was  filed  to  recover  all  dividends 
paid  after  a  certain  date,  including 
some  paid  within  six  years,  its  deci- 
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As  a  rule,  where  the  claim  has  become  barred  as  against  the  corpora- 
tion it  is  also  barred  as  against  creditors  or  an  assignee  for  their 
benefit, ^^  or  a  receiver.^*  But  a  court  of  equity  will  not  interpose  the 
bar  of  the  statute  as  against  creditors  in  behalf  of  directors  who  knew 
that  the  dividends  were  paid  from  capital  and  hence  received  them 
in  fraud  of  the  corporation  and  its  ereditors.^^ 

In  the  absence  of  fraud  the  statute  generally  commences  to  run 
from  the  time  when  the  dividend  is  paid.^^  Under  a  statute  giving  a 
right  of  action  to  judgment  creditors,  it  has  been  held  that  a  credi- 
tor 's  cause  of  action  does  not  accrue,  and  therefore  limitations  do  not 
commence  to  run,  until  an  execution  against  the  corporation  has  been 
returned  nulla  bona.^''  "Where  there  has  been  fraud,  the  statute  does 
not  commence  to  run  against  those  guilty  of  it  until  its  discovery.^' 

That  the  directors  were  ignorant  of  the  right  of  the  corporation  to 
reclaim  the  dividends  will  not  prevent  the  running  of  the  statute, 
where  they  knew  the  facts  and  by  the  exercise  of  reasonable  diligence 
could  have  ascertained  whether  or  not  the  dividends  were  authorized 
^by  the  charter.^^  Nor  is  the  running  of  the  statute  postponed  because 
the  misappropriation  of  the  corporate  assets  is  concealed  by  third 
persons,  where  the  defendant  received  his  dividend  in  entire  good 
faith,  in  the  honest  belief  that  he  was  justly  entitled  to  it,  and  knew 
nothing  of  such  misappropriation  or  its  concealment.^  Nor  will  the 
fact  that  some  creditor  may  not  have  become  such  within  the  statu- 
tory period  after  the  unlawful  diversion  affect  the  question  in  a  suit 

sion   was  not   necessary.     It   is   also  is   discovered,  after  the  appointment 

pointed  out  that  the  decision  was  based  of  a  Receiver,  that  the  corporate  as- 

on  the  holding  in  a  case  involving  a  sets  are  insufficient  to  pay  its  debts, 

•distribution   of   assets  on  liquidation.  Hayden  v.  Thompson,  71  Fed.  60. 

13  Lexington   Life,    Fire    &    Marine  17  Bowker  v.  Hill,  115  Fed.  528. 
Ins.  Co.  v.  Page  &  Eichardson,  17  B.  18  Where  the  sole  stockholders  and 
Mon.  (Ky.)  412,  66  Am.  Dec.  165.    ■  managers    of    a   bank    divide    among 

14  Detroit    Trust    Co.    v.    Goodrich,  themselves  as  profits  money  belonging 
17'5  Mich.  168,  Ann.  Cas.  1915  A  821,  to   the   capital   or   to   the   depositors, 
141  N.  W.  882.  they  are  guilty  of  a  fraud  on  the  de- 
ls Mills  v.  Hendershot,  70  N.  J.  Bq.  positors,  and  if  they  conceal  this  fraud 

258,-62  Atl.  542.  from  the  •  depositors  the  statute  does 

16  Lexington   Life,   Fire    &   Marine  not  begin  to  run  until  it  is  discovered. 

Ins.  Co.  V.  Page  &  Eichardson,  17  B.  Main  v.  Mills,  6  Biss.  98,  Fed.  Cas.  No. 

Mon.    (Ky.)    412,   66    Am.    Dec.    165;  8,974. 

Detroit    Trust   'Co.    v.    Goodrich,    175  19  Lexington   Life,   Fire   &   Marine; 

Mich.  168,  Ann.  Cas.  1915  A  821,  141  Ins.  Co.  v.  Page  &  Eidhardson,  17  B. 

N.  W.  882.  Mon!   (Ky,)- 412,  66  Am.  Dec.  165. 

The  cause  of  action  arises  when  the  20  Hayden  v.  Thompson,  71  Fed.  60. 

payment  is  made  rathel  than  when  it  ,' 
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by  a  receiver,  since  the  right  to  enforce  repayment  exists  in  some  one 
at  all  times  after  such  diversion  until  the  statute  has  run.*^ 

§3741.  — Liability  of  directors — At  common  law.  The  direc- 
tors of  a  corporation  charged  with  the  management  of  its  affairs 
occupy  a  relation  analogous  to  that  of  trustees,  and  they  are  certainly 
liable  to  the  corporation  for  any  breach  of  trust.^^'  This  principle 
applies  if  they  unlawfully  pay  dividends  when  there  are  no  surplus 
profits  available  for  their  payment,  and  thereby  reduce  the  capital 
stock,  provided  they  act  in  bad  faith,  or  are  guilty  of  gross  negligence 
or  inattention.  In  such  a  case  they  incur  liability,  not  only  to  the 
corporation,  but  also,  in  equity,  to  creditors.^'  There  is  no  liability, 
hov/ever,  either  to  the  corporation  or  to  creditors,  if  they  act  in  good 
faith  and'  with  due  care,  unless  liability  is  imposed  by  some  statute. 
In  other  words,  they  are  not  liable  for  mere  errors  of  .iudgment.''* 


81  Detroit  Trust  Co.  v.  Goodrioli,  175 
Mich.  168,  Ann.  Cas.  1915  A  821,  141 
N.  "W.  882. 

22  See  §  2261  et  seq.,  supra. 

ZStTnited  States.  Boyd  v.  Schnei- 
der, 131  Ted.  223,  rev'g  124  Fed.  239. 

Kentucky.  Gratz  v.  Redd,  4  B.' 
Men.  178. 

New  York.  Excelsior  Petroleum  Co. 
V.  Lacey,  63  N.  Y.  422;  Gafleney  v. 
Colvill,  6  Hill  567;  Scott  v.  Eagle 
Fire  Co.,  7  Paige  198.. 

Pennsylvania.  Loan  Soc.  of  Phila- 
delphia V.  Eavenson,  248  Pa.  407,  94 
Atl.  121,  241  Pa.  65,  88  Atl.  295;  Cor- 
nell V.  Seddinger,  237  Pa.  389,  85  Atl. 
446. 

England.  In  re  National  Funds  As- 
sur.  Co.,  10  Ch.  Div.  118.  Compare  In 
re  Nationial  Bank  of  Wales,  [1899]  2 
Ch.  629. 

The  corporation  may  sue  although 
the  stockholders  could  not,  since  it 
represents  the  interests  of  creditors 
as  well  as  those  of  the  stockholders. 
Loan  Soc.  of  Philadelphia  v.  Eaven- 
son, 248  Pa.  407,  94  Atl.  121. 

A  foreign  corporation  doing  business 
in  Pennsylvania  may  maintain  a  suit 
in  that  state  against  directors  residr 
ing  there.  Loan  Soc.  of  Philadelphia 
V.  Eavenson,  241  Pa.  65,  88  Atl.  2.95; 


Id.  248  Pa.  407,  94  Atl.  121. 

A  creditor 's  case  is  different  from 
that  of  the  stockholders  "since  the 
'  assets  are  a  fund  to  which  he  may  look 
for  the  satisfaction  of  his  claim,  and 
the  liability  of  directors  for  the  wil- 
ful and  fraudulent  impairment  of  that 
fund  by  the  distribution  of  dividends 
not  earned  may  be  asserted  by  him 
in  a  proper  form  of  action,  irrespec- 
tive of  any  statutory  declaration  of, 
his  right. ' '  Johnson  v.  Nevins,  87  N. 
Y.  Misc.  430,  150  N.  Y.  Supp.  828. 

A  director  of  an  insolvent  corpora- 
tion who  knowingly  participates  in 
declaring  dividends  out  of  capital, 
cannot  recover  from  an  assignee  for 
creditor's  money  loaned  by  him  to  the 
corporation  to  pay  such  a  fraudulent 
dividend  until  the  stockholders  have 
been  fully  paid.  Kisterboek's  Appeal, 
51  Pa.  St.  483. 

Directors  may  be  held  liable  even 
though  they  have  no  personal  knowl- 
edge of  the  real  condition  of  the  com- 
pany, and  act  in  reliance  on  the  re- 
ports of  'the  treasurer  where,  by  the 
exercise  of  common  prudence,  they 
might  readily  have  ascertained  the 
truth.  Cornell  v.  Seddinger,  237  Pa. 
38©,  .8'5  Atl.  446. 

24  E.  L.  Moore  &  Co.  v.  Murchisen, 
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And  it  has  been  held  that  at  common  law  a  mere  distribution  of  a 
portion  of  the  capital  of  the  corporation  to  the  stockholders  in  pro- 
portion to  their  respective  interests,  and  which  does  not  impair  the^ 
power  of  the  corporation  to  discharge  its  indebtedness,  is  not  such  a 
waste  or  misappropriation  of  its  funds  as  will  give  the  corporation  a 
cause  of  aetipn  against  the  directors  for  the  amount  so  distributed.^* 

§3742. Statutory  liability.    In  many  jurisdictions  statutes 

have  been  enacted  making  the  directors  or  trustees  of  corporations 
liable  to  the  corporation,  or  to  its  stockholders,  or  its  creditors,  for 
paying  dividends  unlawfully  and  thereby  diminishing  the  capital 
stock.  So  it  is  variously  provided  that  they  shall  be  jointly  and  sever- 
ally liable  to  the  corporation,  and  its  creditors  to  the  amount  of  the 
capital  so  divided,  or  to  the  extent  of  any  loss  sustained  by  them  by 
reason  of"  the  violation  of  the  statute.^®    Under  some  statutes  they  are 


226  Fed.  679;  Davenport  v.  Lines,  77 
Conn.  473,  59  Atl.  603;  Lexington  & 
0.  R.  Co.  V.  Bridges,  7  B.  Mon.  (Ky.) 
556,  46  Aan.  Dec.  528;  Ejoeelsior  Pe- 
troleum Co.  V.  Lacey,  63  N.  Y.  422. 
See  also  Cornell  v.  Seddinger,  237  Pa. 
389,  85  Atl.  446. 

26  Hutchinson  v.  Stadler,  85  N.  Y. 
App.  Div.  434,  83  N.  Y.  Supp.  509,  fol- 
lowed in  De  Eaismes  v.  United  States 
Lithograph  Co.,  161  N".  Y.  App.  Div. 
»»1,  146  N.  Y.  Supp.  813.  See  also 
Johnson  v.  Nevins,  87  N.  Y.  Misc.  430, 
150  N.  Y.  Supp.  828. 

26  The  California  statute  makes  the 
directors  liable  to  the  corporation  and 
to  its  creditors  to  the  extenit  of  the 
capital  stock  unlawfully  divided,  with- 
drawn or  paid  out.  Baldwin  v.  Miller 
&  Lux,  152  Cal.  454,  92  Pac.  1030; 
Excelsior  Water  &  Mining  Co.  v. 
Pierce,  90  Cal.  131,  27  Pac.  44;  In  re 
Brown,  164  Fed.  673. 

The  New  York  statute  makes  the 
directors  liable  to  the  corporation  and 
to  its  creditors  to  the  full  amount  of 
the  loss  sustained  by  them  by  reason 
of  the  unlawful  dividend.  Stock  Corp. 
Law,  §  2«;  Wesp  v.  Muckle,  136  N.  Y. 
App.  Div..  341,  120  N.  .Y.  Supp.  976, 
aff'd  201  "N.  Y.  527,  94  N.  E.  1100 
(mem.  dec). 


Under  Laws  1892,  e.  688,  |  23,  they 
were  liable  to  the  corporation  and  its 
creditors  to  the  full  amount  of  the 
capital  divided.  Hutchinson  v.  Stad- 
ler, 85  N.  Y.  App.  Div.  424,  83  N.  Y. 
Supp.  509;  Hutchinson  v.  Curtiss,  45 
N.  Y.  Misc.  484,  92  N.  Y.  Supp.  70. 

The  Corporation  Act  of  1848  made 
the  directors  liable  for  tie  debts  of 
the  company  if  they  declared  and  paid 
any  dividend  the  payment  of  which 
would  render  the  corporation  insolvent 
or  would  diminish  the  amount  of  its 
capital  stock.  Excelsior  Petroleum  Co. 
•a.  Lacey,  63  N.  Y.  422;  Eorke  v. 
Thomas,  56  N.  Y.  559;  Merchants' 
Bank  v.  Bliss,  35  N.  Y.  412. 

As  to  the  provisions  of  Laws  1875, 
c.  371,  §  33,  relative  to  savings  banks, 
see  Van  Dyck  v.  McQuade,  66  N.  Y. 
38. 

The  corporation's  cause  of  action  is 
not  impaired  by  the  fact  that  the  en- 
forcemeat  of  the  liability  will  result 
in  advantage  to  the  stockholder 
greater  than  he  would  have  received 
had  the  corporation  complied  with  the 
law.  Hutchinson  v.  Stadler,  85  N.  Y. 
App.  Div.  434,  83  N".  Y.  Supp.  509. 

The  Virginia  Code  makes  the  direc- 
tors liable  for  the  amount  of  capital 
divided.    Ann.  Code  1904,  §  1105e  (60). 
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made  liable  to  the  corporation,  and  to  its  creditors  in  the  event  of  its 
dissolution.^'  The  corporation  is  dissolved,  vnthin  the  meaning  of  such 
a  provision,  when  it  ceases  to  do  business  because  of  insolvency  and 
goes  into  the  hands  of  a  receiver,  and  there  need  not  have  been  a  volun- 
tary dissolution,  declared  by  a  court  of  competent  jurisdiction,  in 
order  to  render  the  statute  applicable.^^  A  director  is  not  relieved 
from  liability  because  he  ceases  to  be  such  before  the  dissolution  takes 
place.^®  It  has  also  been  held  that  under  such  a  statute  it  is  not  neces- 
sary to  show  that  the  corporation  was  insolvent  when  the  dividend 
was  paid.^° 

Some  statutes  make  the  corporation  liable  to  the  stockholders,  sever- 
ally and  respectively,  to  the  full  amount  of  any  loss  sustained  by  them, 
or  in  case  of  insolvency  to  the  corporation  or  its  receiver  to  the  full 
amount  of  any  loss  sustained  by  the  corporation.^^ 


Under  Code  1873,  e.  57,  §33,  if  a 
dividend  was  declared  out  of  net 
profits  when  the  corporation  was  in- 
solvent, the  directors  were  jointly  and 
severally  liable  to  creditors  for  the 
amount  of  the  capital  so  divided. 

Under  this  provision  in  order  to 
hold  the  directors  personally  liable  it 
was  necessary  to  show  that  the  cor- 
poration was  insolvent  when  the 
dividend  was  declared.  Slaymaker's 
Adm'r  v.  Jaffray  &  Co.,  82  Va.  346,  4 
S.  E.  606. 

27  The  Idaho  statute  so  provides. 
Stoltz  V.  Scott,  23  Idaho  104,  129  Pac. 
340;  Brenaman  v.  Whitehouse,  85 
Wash.  355,  14j8  Pac.  24. 

And  there  is  such  a  provision  in 
Washington.  Brenaman  v.  White- 
house,  85  Wash.  355,  148  Pac.  24.  In 
this  case  it  is  held  that  trustees  are 
liable  under  the  statute  where  they 
direct  the  sale  of  shares  of  the  stock 
of  the  corporation  and  the  distribution 
of  the  proceeds  as  a  dividend. 

28  Stoltz  V.  Scott,  23  Idaho  104,  129 
Pac.  340. 

29Btoltz  V.  iScott,  23  Idaho  104,  129 
Pac.  340. 

30  Brenaman  v.  Whitehouse,  85 
Wash.  355,  148  Pac.  24. 

In  an  action  by  a  receiver  it  need 
not   be   alleged   that    the   corporation 


was  insolvent  when  the  dividend  was 
paid,  Where  it  appears  from  the  alle- 
gations that  the  rights  of  creditors 
were  injuriously  affected  by  the  pay- 
ment. Stoltz  v.  iScott,  23  Idaho  104, 
129  Pac.  340. 

31  New  Jersey  P.  L.  1896,  p.  286,  as 
amended  by  P.  L.  1904,  p.  275;  2 
Comp.  Stat.  p.  1617,  §30.  Meisher 
v.  West  Jersey  Securities  Co.,  84  N. 
J.  Eq.  m,  92  Atl.  575.  In  the  case 
last  cited  it  is  doubted  whether  a  court 
of  equity  has  jurisdiction  of  the  sev- 
eral action  given  by  the  statute  to  a 
stockholder,  but  the  question  is  not 
decided. 

Prior  to  the  amendment  of  1904  the 
statute  made  the  directors  liable  "to 
the  corporation  and  to  its  creditors  in 
the  event  of  its  dissolution  or  in- 
solvency, to  the  full  amount  of  the 
dividend  made,"  etc.  Siegman  v. 
Electric  Vehicle  Co.,  72  N.  J.  Eq.  403, 
65  Atl.  910,  aff'g  71  N.  J.  Eq.  123,  62 
Atl.  941;  Schoenfeld  v.  American  Can 
Co.  (N.  J.  Eq.),  55  Atl.  1044;  Apple- 
ton  V.  American  Malting  "Co.,  65  N.  J. 
Eq.  3.75,  54  Atl.  464,  rev'g  63  N.  J. 
Eq.  422,  51  Atl.  1003;  Whittaker  v. 
Amwell  Nat.  Bank,  52  N.  J.  Eq.  400, 
29  Atl.  203;  Siegman  v.  Electric  Ve- 
hicle Co.,  140  Fed.  117;  Hutchinson  v. 
Curtiss,  45  JST.  Y.  Misc.  484,  92  N.  Y. 
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It  is  sometimes  provided  that  if  the  directors  pay  a  dividend  when 
the  corporation  is  insolvent,  or  is  in  danger  of  insolvency,  or  a  divi- 
dend which  will  make  it  insolvent,  they  shall  be  liable  for  all  the 
debts  of  the  corporation,'*  or  that  they  shall  be  liable  to  the  extent  of 


Supp.  70;  Hutchinson  v.  Stadler,  85 
N.  Y.  App.  Div.  424,  88  N.  Y.  Supp. 
509,  construing  the  New  Jersey 
statute. 

32  The  Iowa  statute  provides  that  if 
the  directors  or  other  officers  declare 
and  pay  any  dividend  when  the  cor- 
poration is  known  by  them  to  be  in- 
solvent, or  any  dividend  which  would 
render  it  insolvent  or  diminish  the 
amount  of  its  capital  stock,  all  direc- 
tors, officers  or  agents  knowingly  con- 
senting thereto  shall  be  jointly  and 
severally  liable  for  all  the  debts  of 
the  corporation  then  existing.  Swart- 
ley  V.  Oak  Leaf  Creamery  'Co.,  135 
Iowa  673,  113  N.  "W.  496;  Killen  v. 
Barnes,  106  Wis.  546,  82  N.  "W.  536, 
construing  the  Iowa  statute. 

The  Illinois  statute  (111.  St.  Ann. 
fl2436)  provides  that  if  the  directors 
Or  other  officers  declare  and  pay  any 
dividend  when  the  corporation  is  in- 
solvent, or  any  dividend  the  payment 
of  which  would  render  it  insolvent,  or 
which  would  diminish  the  amount  of 
its  capital  stock,  all  directors,  officers 
or  agents  assenting  thereto  shall  be 
jointly  and  severally  liable  for  all  the 
debts  of  the  corporation  then  existing 
or  which  shall  thereafter  be  contracted 
while  they  shall  respectively  continue 
in  office. 

The  Kentucky  statute  makes  the 
directors  liable  for  all  the  debts  of 
the  corporation  if  they  pay  any  divi- 
dends while  it  is  insolvent  or  that  will 
make  it  insolvent.  Taylor  v.  Com., 
119  Ky.  731,  75  S.  "W.  244. 

This  provision  has  been  so  construed 
as  to  limit  the  liability  to  the  amount 
of  the  dividend  declared,  rather  than 
to  hold  the  directors  liable  for  the  full 
amount  of  the  corporate  indebtedness, 
where  the  facts  show  that  in  declar- 


ing it  "they  have  acted  in  good  faith 
and  have  used  ordinary  care  and  dili- 
gence in  conducting  .the  affairs  of  the 
corporation.  Pranklin  v.  Caldwell, 
123'  Ky.  528,  29  Ky.  L.  Eep.  935,  96 
S.  W.  60,5. 

The  statute  applies  to  directors  of 
banks.  Trauklin  v.  Caldwell,  123  Ky. 
528,  29  Ky.  L.  Rep.  ■935,  96  S.  W. 
605. 

The  Maryland  statute  is  similar  to 
that  of  Oregon,  infra.  Boston  •&  M. 
B.  B.  V.  Graves,  80  Fed.  588. 

The  Missouri  statute  provides  that 
if  the  directors  knowingly  declare  and 
pay  any  dividend  when  the  corpora- 
tion is  insolvent,  or  any  dividend  the 
payment  of  which  would  make  it  in- 
solvent, or  which  would  diminish  the 
amount  of  its  capital  stock,  they  shall 
be  jointly  and  severally  liable  for  all 
the  debts  of  the  corporation  then  ex- 
isting and  for  all  that  shall  be  there- 
after contracted  while  they  shall  re- 
spectively remain  in  office.  Shields  v. 
Hobart,  172  Mo.  491,  95  Aim.  St.  Eep. 
520,  7-2  (S.  W.  669. 

The  Oregon  statute  provides  that 
if  the  directors  declare  and  pay  divi- 
dends when  the  corporation  is  in- 
solvent, or  .which  renders  it  insolvent, 
or  diminishes  the  amount  of  its  capital 
stock,  such  directors  shall  be  jointly 
and  severally  liable  for  the  debts  of 
the  corporation  then  existing  or  in- 
curred while  they  remain  in  office. 
Patterson  v.  Wade,  115  Fed.  770;  Pat- 
terson V.  Thompson,  86  Fed.  85;  Pat- 
terson V.  Thompson,  90  Fed.  647. 

The  Wisconsin  statute  provides  that 
if  the  directors  pay  a  dividend  when 
the  corporation  is  insolvent  or  in  dan- 
ger of  insolvency,  not  having  reason 
to  believe  that  there  were  sufficient 
net  profits  properly  applicable  thereto 
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the  dividend  so  declared.'*  Under  such  a  statute  it  has  been  held 
that  the  directors  are  not  liable  unless  the  corporation  is  insolvent 
when  the  dividend  is  made,  "  or  is  actually  rendered  insolvent  thereby, 
even  though  the  dividend  may  be  one  of  several  causes  of  insolvency 
which  results  a  considerable  time  afterwards. ' '  '* 

It  is  also  sometimes  provided  that  directors  who  pay  a  dividend 
before  the  capital  stock  is  full.y  paid  in  shall  be  jointly  and  severally 
liable  to  creditors  of  the  corporation  at  the  time  of  declaring  such  divi- 
dend to  the  amount  of  their  debts.*^  The  liability  of  the  directors 
vunder  such  a  provision  is  fixed  by  their  act  in  paying  the  dividend  and 


to  pay  the  same  without  impairing  or 
diminishing  the  same,  they  shall  be 
jointly  and  severally  liable  to  the 
creditors  of  the  corporation  at  the 
time  of  declaring  such  dividend,  to 
the  amount  of  their  debts.  Williams 
V.  Brewster,  117  "Wis.  370,  93  N.  W. 
479. 

The  statute  of  Wyoming  is  similar 
to  that  of  Illinois,  supra.  Collins  v. 
Penh-Wyoming  Copper  Co.,  203  Fed. 
726. 

33  The  Massachusetts  statute  pro- 
vides that  the  president  and  directors 
shall  be  jointly  and  severally  liable  for 
making  and  consenting  to  a  dividend 
if  the  corporation  is,  or  is  thereby 
rendered,  insolvent,  to  the  extent  of 
such  dividend.  Rev.  Laws,  c.  110, 
§  58,  cl.  1.  Pennsylvania  Iron  Works 
Co.  V.  Mackenzie,  190  Mass.  61,  76  N. 
E.  228;  Ellis  v.  French-Canadian  Co- 
operative Ass'n,  189  Mass.  566,  76  N. 
E.  207. 

Directors  cannot  escape  liability 
under  the  defense  that  the  corporate 
president  failed  to  retain  enough  prop- 
erty, upon  a  distribution  of  assets,  to 
maintain  the  solvency  of  the  corpora- 
tion, though  directed  to  do  so  by  the 
directors,  since  the  distribution  of  as- 
sets is  a  part  of  the  duty  of  the  direc- 
tors and  they  cannot  delegate  this 
authority.  Pennsylvania  Iron  Work^ 
Co.  v.^  Mackenzie,  190  Mass.  61,  76  N. 
E.  22«. 

A  distribution  of  the  proceeds  of 
the  sale  of  all  the  property  of  the  eor- 
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poration  is  a  dividend  within  the 
meaning  of  this  provision.  The  object 
of  the  statute  "is  to  secure  to  cred- 
itors their  right  to  be  paid  out  of  the 
funds  of  the  corporation,  and  its  pro- 
visions apply  even  more  to  a  final  dis- 
tribution of  the  proceeds  of  sale  of 
the  whole  property  than  to  a  division 
of  supposed  earnings."  Pennsylvania 
Iron  Works  Co.  v.  Mackenzie,  190 
Mass.  61,  76  N.  E.  228. 

The  Pennsylvania  statute  relative  to 
manufacturing  companies  provides 
that  if  the  directors  declare  any  divi- 
dend when  the  company  is  insolvent, 
or  the  payment  of  which  would  render 
it  insolvent,  they  shall  be  jointly  and 
severally  liable  for  all  debts  of  the 
company  then  existing  and  for  all 
thereafter  contracted,  so  long  as  they 
respectively  remain  in  ofS.ce,  provided 
that  the  ajnount  for_ which  they  shall 
be  liable  shall  not  exceed  the  amount 
of  such  dividend.  Childs  v.  Adams, 
43  Pa.  Super.  Ct.  239.  See  also  Hill 
V.  Frazier,  22  Pa.  St.  320,  construing 
an  earlier .  similar  statute. 

34  Ellis  V.  French-Canadian  Co-op. 
Ass'n,  189  Mass.  566,  76  N.  B.  207. 
See  also  Slaymaker  's  Adm  'r  v.  JafPray 
&  Co.,  82  Va.  346,  4  S.  E.  606,  constru- 
ing an  early  Virginia  statute  which 
is  no  longer  in  force. 

35  Williams  v.  Brewster,  117  Wis. 
370,  93  N.  W.  479. 

As  to  what  constitutes  payment,  see 
§  3675  et  seq.,  supra. 
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the  status  of  the  creditors  and  the  condition  of  the  corporation's  capi- 
tal at  that  time,  and  cannot  be  extinguished  by  a  subsequent  payment 
or  collection  of  the  unpaid  capital.  Nor  are  creditors  estopped  from 
enforcing  such  liability  by  reason  of  the  fact  that  the  assignee  for 
the  benefit  of  creditors  has  recovered  a  judgment  against  the  sub- 
scribers for  stock  for  the  unpaid  portions  of  their  subscriptions,  espe- 
cially where  such  judgment  has  not  been  paid.'® 

Directors  of  a  national  bank  may  be  held  liable  undea*  the  provision 
of  the  National  Banking  Act  making  directors  who  participate  in  or 
consent  to  any  violation  of  the  act  personally  liable  for  any  damages 
sustained  by  the  association,  its  shareholders,  or  any  other  person  in 
consequence  of  such  violation.*' 

A  liability  imposed  upon  directors  by  the  law  of  the  state  where 
the  corporation  is  formed  will  not  be  enforced  by  the  courts  of  another 
state  where  the  corporation  is  doing  business,'*  except  where  the  stat- 
utes of  the  latter  state  provide  to  the  contrary.** 


36  Williams  v.  Brewster,  117  Wis, 
370,  93  N.  W.  479. 

SVBoyd  V.  Schneider,  131  Fed.  223 
rev'g  124  Ted.  236;  Cockrill  v.  Cooper, 
86  Fed.  7,  rev'g  78  Fed.  679;  Emerson 
V.  Gaither,  103  Md.  564,  8  L.  E.  A, 
(N.  S.)  738,  7  Ann,  Cas.  1114,  64  Atl 
26. 

As  to  the  liability  of  directors  gen- 
erally under  this  provision,  see  §  2647 
supra. 

38  This  for  the  reason  that  such  lia 
bility  does  not  have  for  its  foundation 
the  principles  of.  the  common  law  and 
is  not  contractual  in  its  nature. 
Hutchinson  v.  Stadler,  85  N.  Y.  App. 
IMv.  424,  83  N.  Y.  Supp.  509. 

39  In  New  York  the  statute  provides 
that  directors  of  a  foreign  corporation 
transacting  business  in  that  state  shall 
be  liable  in  the  same  manner  and  to 
the  same  extent  a^  directors  of  a  do- 
mestic corporation  for  the  making  of 
unauthorized  dividends,  and  that  such 
Eability  may  be  enforced  in  the  courts 
of  New  York  in  the  same  manner  as 
similar  liabilities  imposed  by  law  upon 
the  directors  of  domestic  corporations. 
This  statute  gives  a  remedy  by  which 
a  liability  imposed  by  the  statutes  of 


another  state  may  be  enforced  in  New 
York  in  precisely  the  same  way  and  to 
the  same  extent,  and  no  other,  that  it 
could  be  in  the  state  in  which  the 
foreign  corporation  obtained  its  char- 
ter. De  Eaismes  v.  United  States 
Lithograph  Co.,  161  N.  Y.  App.  Div. 
781,  146  N.  Y.  Supp.  813. 

The  common-law  right  of  creditors 
to  sue  directors  may  be  enforced  under 
this  statute,  but  the  action  must  be  in 
the  form  prescribed  by  section  28  of 
the  New  York  Stock  Corporation  Law. 
The  recovery  must  be  had  in  a  repre- 
sentative action  in  equity,  and  a  re- 
ceiver in  supplementary  proceedings, 
who  represents  but  a  single  creditor, 
cannot  sue.  Johnson  v.  Nevins,  87  N. 
Y.  Misc.  430,  150  N.  Y.  Supp.  808. 

Under  this  statute  and  the  statutes 
of  New  Jersey  and  New  York  impos- 
ing personal  liability  on  directors  mak- 
ing dividends  out  of  capital,  a  New 
Jersey  corporation  doing  business  in 
New  York  may  maintain  an  action  in 
the  latter  state  to  recover  "from  di- 
.  rectors  amounts  unlawfully  distributed 
by  them  as  dividends.  Hutchinson  v. 
Stadler,  85  N.  Y.  App.  Div.  424,  83 
N.  Y.  Supp.  509,  followed  in  Hutchin- 
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Generally  the  liability  under  such  statutes  is  held  not  to  survive.*" 
And  in  any  event  persons  cannot  be  held  liable  as  distributees  under 
the  will  of  a  deceased  director  where  it  is  not  alleged  that  he  left  any 
estate,  or  that,  if  he  did,  the  alleged  distributees  received  anything 
from  it.*^ 

Neither  the  directors  nor  a  majority  of  the  stockholders  can  waive 
a  statutory  right  of  the  corporation  to  recover  from  the  directors  the 
amount  of  dividends  made  out  of  capital,  where  the  corporation  itself 
is  expressly  prohibited  from  so  making  them.*^ 

§  3743. Nature  and  extent  of  lia,bility.  The  statutory  liability 

of  the  directors  to  make  restitution  is  not  contractual  in  its  nature.*® 
Some  courts  hold  that  such  statutes  are  penal  in  character,**  while 


son  V.  Curtiss,  45  N.  Y.  Misc.  484,  92 
N.  T.  Supp.  70,  holding  that  under 
such  circumstances  it  is  the  New 
Jersey  statute  which  makes  the  divi- 
dend unauthorized,  but  that  the  re- 
covery is  to  be  had  according  to  the 
'New  York   statute. 

The  New  Jersey  statute  was  subse- 
quently amended  so  as  to  make  the 
directors  liable,  not  to  the  corporation,, 
but  to  the  stockholders  severally  and 
respectively  for  any  loss  sustained  by 
them,  or  in  case  of  insolvency,  to  the 
creditors  of  the  corporation  or  its  re- 
ceiver, and  it  was  then  held  that  a 
stockholder  of  a  New  Jersey  corpora-, 
tion  could  not  maintain  such  an  action 
in  New  York  in  the  right  and  for  the 
benefit  of  the  New  Jersey  corporation, 
since  he  could  not  have  maintained 
such  an  action  in  New  Jersey.  De 
Eaismes  v.  United  States  Lithograph 
Co.,  161  N.  Y.  App.  Div.  781,  146  N.  Y. 
Supp.  813. 

40  Boston  &  M.  E.  E.  v.  Graves,  80 
Ped.  588;  Killen  v.  Barnes,  106  Wis. 
546,  82  N.  W.  536. 

But  see  Stephens  v.  Overstolz,  43 
Fed.  465,  where  it  is  held  that  a  right 
01  action  against  directors  under*  the 
National  Banking  Act  survives. 

41  Emerson  v.  Gaith&r,  103  Md.  564, 
8  L.  E.  A.  (N.  e.)  738,  7  Ann.  Cas. 
1114,  64  Atl.  26. 


4Z6iegman  v.  Electric  Vehicle  Co., 
140  Eed.  117;  'Siegman  v.  Electric  Ve- 
hicle Co.,  72  N.  J.  Eq.  403,  65  Atl.  910, 
aff'g  71  N.  J.  Bq.  123,  62  Atl.  941. 

"To  say  that  any  final  discretion 
is  imposed  in  the  directors,  or  in  the 
majority  of  stockholders,  with  respect 
to  waiving  such  a  cause  of  action,  is 
to  say,  in  effect,  that  the  saime  body 
may  by  indirection  confirm  the  divi- 
dends from  capital  which  the  law  has 
distinctly  prohibited."  Siegman  v. 
Electric  Vehicle  Co.,  72  N.  J.  Eq.  403, 
65  Atl.  910,  aff'g  71  N.  J.  Eq.  123,  62 
Atl.  941.  In  this  case  it  was  held 
that  the  fact  that  the  directors  refuse 
to  bring  such  a  suit  and  that  this  ac- 
tion on  their  part  is  ratified  by  a 
majority  of  the  stockholders,  does  not 
prevent  the  bringing  of  such  a  suit 
by  a  dissenting  stockholder. 

43  Hutchinson  v.  Stadler,  8'5  N.  Y. 
App.  Div.  424,  S8  N.  Y.  Supp.  509. 

44  Excelsior  Petroleum  Co.  v.  Lacey, 
63  N.  Y.  422;  Eorke  v.  Thomas,  56  N. 
Y.  559;  Merchants'  Bank  v.  Bliss,  35 
N.  Y.  412;  Killen  v.  Barnes,  106  Wis. 
546,  82  N.  W.  536. 

An  action  under  the  Oregon  statute 
is  one  to  recover  a  statutory  penalty. 
Pattersooi  v.  Wade,  115  Fed.  770;  Pat- 
terson V.  Thompson,  90  Fed.  647; 
Patterson   v.   Thompson,   86   Fed.   85. 
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othe'i's  take  the  view  that  they  are  not  penal,  and  that  their  "sole  pur- 
pose ia,  not  to  punish,  but  to  provide  for  the  making  of  compensa- 
tion by  wrong-doers  for  the  injury  sustained  by  their  wrongful  act."  ** 

The  liability  is  a  civil  one,  and  does  not  affect  the  responsibility  of 
the  directors  for  their  criminal  acts.  So  it  will  not  preclude  the  prose- 
cution of  a  director  for  embezzlement  committed  under  the  guise  of 
declaring  a  dividend.*®  Siich  statutes  will  be  strictly  construed,*'' 
and  ' '  the  liability  cannot  be  extended  beyond  the  strict  terms  of  the 
statute." **  But  while  a  clear  case  must  be  established,  "yet  the  sub- 
stance of  the  act  and  not  the  mere  form  must  be  the  test  of .  lia- 
bility. "*» 

"Where  the  statute  merely  makes  the  directors  liable  to  "creditors," 
they  are  liable  to  all  the  creditors  of  the  corporation,  including  both 
those  who  became  such  before  and  after  the  dividend  was  declared.^" 
It  is  not  necessary  to  a  recovery  by  creditors  or  a  receiver  representing 
them  that  the  assets  of  the  corporation  be  first  exhausted.*^  Nor 
according  to  the  weight  of  authority  is  it  necessary  that  a  judgment 
be  recovered  against  the  corporation,^  nor  the  directors  bound  by 


45Apple1;oin  v.  American  Marting 
Co.,  65  N.  J.  Eq.  3T5,  54  Atl.  454, 
rev'g  63  N.  J.  Eq.  422,  51  Atl.  1003, 
quoted  in  Hutchinson  v.  Stadler,  85 
N.  Y.  App.  Div.  424,  83  N.  Y.  Supp. 
509;  Hutchinson  v.  Ourtiss,  45  N.  Y. 
Misc.  484,  92  N.  Y.  .Supp.  70,  holding 
that  the  New  Jersey  statute  was  not 
penal  and  hence  not  within  the  rule 
that  the  courts  of  one  state  will  de- 
cline to  enforce  the  penal  laws  of 
another.  'See  also  Audenried  v.  East 
Coast  Milling  Co.,  68  N.  J.  Eq.  450,  59 
Atl.  577. 

In  Stephens  v.  Overstolz,  43  Fed. 
465,  it  was  held  that  the  provisiona 
of  the  National  Banking  Act  imposing 
liability  on  the  directors  of  national 
banks  under  certain  circumstances  are 
remedial  and  not  penal. 

46  Taylor  v.  Com.,  119  Ky.  731,  75 
e.  W.  244. 

47  Collins  V.  Penn-Wyoming  Copper 
•Co.,  203  Fed.  726. 

48  Rorke  V.  Thomas,  56  N.  Y.  559. 
The  Massachusetts  statute  in  terms 

excludes  liability  to   creditors  in   all 
cases  other  than  those  therein  specially 


mentioned.  Ellis  v.  French-Canadian 
Co-op.  Ass  11,  189  Mistss.  566,  76  N.  E. 
207. 

49Korka  V.  Thomas,  56  N.  Y.  559. 

BOStoltz  V,  Scott,  23  Idaho  104,  129 
Pac.  340;  Brenaman  v.  Whitehouse, 
85  Wash.  355,  148  Pac.  24. 

Hence  in  a  suit  by  a  receiver  it  is 
not  necessary  to  allege  that  the  cred- 
itors for  whose  benefit  it  is  brought 
were  creditors  when  the  unlawful  divi- 
dend was  declared.  Stoltz  v.  Scott, 
23  Idaho   104,   129  Pac.  340. 

61  Stoltz  V.  Scott,  23  Idaho  104,  129 
Pac.  340;  &wartley  v.  Oak  Leaf 
Creamery  Co.,  135  Iowa  573,  113  N.  W. 
496. 

52  Stoltz  V.  Scott,  23  Idaho  104,  129 
Pac.  340;  Swartley  v.  Oak  Leaf 
Creamery  Co.,  135  Iowa  573,  113  N. 
W.  496. 

If  the  directors  are  made  liable  for 
all  of  the  debts  of  the  company,  the 
recovery  of  a  judgment  against  it  by 
the  creditor  is  not  necessary  to  their 
liability.  Borke  v.  Thomas,  56  N.  Y. 
559. 
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such  a  judgment  if  one  is  recovered.  And  it  follows  that  they  cannot 
be  held  liable  for  the  costs  of  such  a  judgment.**  Some  courts  hold, 
however,  that  the  creditor  must  first  proceed  to  have  the  amount  of 
his  indebtedness  adjudicated  in  an  action  against  the  corporation.** 

The  directors  are  not  liable  for  loss  of  commissions  and  discounts 
on  an  issue  of  bonds  made  necessary  by  the  declaration  of  the 
dividend.** 

Profits  made  by  the  corporation  under  new  management  cannot 
be  applied  in  reduction  of  the  liability.*® 

§3744. Effect  of  good  faith.  Under  some  statutes  the  lia- 
bility of  the  directors  is  absolute,  and  exists  even  though  they 
declared  the  dividends  in  good  faith,*''  while  under  others  they  are 


88  Eorke  v.  Thomas,  56  N.  T.  569. 

B4CMlds  V.  Adams,  43  Pa.  Super. 
Ct.  239. 

B5  Hutchinson  v.  Gurtisa,  45  N.  Y. 
Misc.  484,  92  N.  T.  Supp.  70. 

66  Hutchinson  v.  Curtiss,  45  N.  Y. 
Misc.  484,  92  N.  Y.  Supp.  70. 

57  In  Siegman  v.  Electric  Vehicle 
Co.,  140  Fed.  117,  which  was  a  suit 
under  the  New  Jersey  statute,  it  was 
held  that  the  defense  of  good  faith  is 
one  of  fact,  and  that,  assuming  that 
good  faith  would  be  a  valid  defense, 
the  plea  did  not  present  it  in  the 
proper  manner.  In  the  course  of  the 
opinion  the  court  said  that  statute 
"certainly  imposes  upon  a  board  of 
directors  the  duty  of  making  a  fair 
and  honest  effort  to  ascertain  whether 
a  proposed  dividend  can  be  paid  with- 
out impairment  of  the  capital.  They 
must  make  an  examination  of  the  cor- 
poration's assets  and  its  liabilities. 
They  must  value  its  assets  at  no 
higher  figures  than  reasonably  pru- 
dent men  would  do.  If  the  proofs 
show  such  a  loose  and  unbusinesa-like 
examination  of  the  affairs  of  the  com- 
pany, or  such  inflated  valuations  of 
its  assets  as  to  overcome  the  proofs 
of  the  good  faith  and  honest  pur- 
poses of  the  directors,  their  payment 
of  a  dividend  which  impairs  the  capi- 
tal puts  them  in  the  position  of  lia- 


bility to  make  the  impaired  capital 
good."  The  court  further  said:  "If 
upon  a  fair  and  just  ascertainment  of 
the  financial  condition  of  a  corpora- 
tion it  appears  that  a  proposed  divi- 
dend may  be  paid  without  impairment 
of  capital,  the  sudden  decline  of  the 
value  of  the  assets  of  the  corporation, 
or  the  diminution  of  its  assets  from 
other  causes,  even  below  the  point  of 
solvency,  after  the  declaration  of  the 
dividend,  will  not  render  the  directors 
liable  either  to  the  corporation  or  its 
creditors."  'See  also  Siegman  v.  Elec- 
tric Vehicle  Co.,  IS,  N.  J.  Eq.  403,  65 
Atl.  910,  aff'g  71  N.  J.  Eq.  123,  62 
Atl.  941,  and  Appleton  v.  American 
Malting  Co.,  65  N.  J.  Eq.  375,  54  Atl. 
454,  rev'g  63  N.  J.  Eq.  422,  51  Atl. 
1003: 

In  Eorke  v.  Thomas,  56  N.  Y.  559, 
it  was  held  that  trustees  who  dis- 
tributed the  proceeds  of  a  Sale  of  cor- 
porate property  as  dividends  were 
liable  to  a  creditor  for  the  amount  of 
his  debt,  though  they  acted  in  good 
faith  and  in  the  belief  that  his  claim 
was  not  a  valid  liability  of  the  com- 
pany. 

"Whether  the  director  knows  the 
exact  condition  of  the  corporation  is 
unimportant.  It  is  his  duty  to  ascer- 
tain whether  the  earnings  authorize 
the   withdrawal   of   the   corporate  as- 
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not  liable  unless  they  act  in  bad  faith  or  are  guilty  of  negligence," 

sets  to  pay  a  dividend."  Wesp  v. 
Muckle,  136  N.  Y.  App.  Div.  241,  120 
N.  Y.  Supp.  976,  afe'd  201  N.  Y.  527, 
94  N.  E.  1100  (mem.  dec). 

In  Patterson  v.  Thompson,  86  Fed., 
'85,  it  is  said  with  respect  to  the  Ore- 
gon statute:  "The  law  clearly  pre- 
sumes that  the  director  is  bound  to 
know  the  condition  of  his  corporation 
and  to  know  whether  or  not  dividends 
are  payable;  and  it  makes  no  excuse 
or  release  of  liability  on  account  of 
his  failure  to  acquire  such  knowl- 
edge." 

58  The  directors  of  a  national  bank 
are  not  liable  for  dividends  declared 
when  there  were  not  sufB.cient  net 
profits,  after  deducting  losses  and  bad 
debts,  with  which  to  pay  them,  where 
they  acted  in  good  faith,  and  merely 
misjudged  the  value  of^the  assets,  as 
where  there  were  debts  which,  while 
not  within  the  statutory  definition  of 
bad  debts,  were  subsequently  found 
to  be  bad  in  fact  to  such  an  extent 
as  to  wipe  out  the  profits.  Witters 
V.  Sowles,  31  Fed.  1. 

The  Connecticut  statute  in  terms 
imposes  liability  upon  directors  who 
vote  in  favor  of  the  dividend,  "know- 
ing or  having  the  means  of  knovifing," 
that  the  capital  is  impaired.  The 
statute  is  quoted  in  Davenport  v. 
Lines,  77  Conn.  473,  59  Atl.  603. 

Under  the  Illinois  statute  directors 
cannot  be  held  liable  for  declaring  a 
dividend  when  the  corporation  was 
insolvent  where  they  did  not  know 
that  it  was  insolvent  and  were  not 
guilty  of  negligence  in  failing  to  dis- 
cover that  fact.  Chick  v.  Fuller,  114 
Fed.  22. 

The  Iowa  statute  provides  that  divi- 
dends made  in  good  faith  before 
knowledge  of  the  occurring  losses 
shall  not  come  within  its  provisions. 
Swartley  v.  Oak  Leaf  Creamery  Co., 
135  Iowa  573,  113  N.  W.  496. 

Although   the  Kentucky   statute   in 


terms  makes  the  directors  liable  for 
all  the  debts  of  the  corporation  if 
they  declare  any  dividend  when  the 
corporation  is  insolvent,  or  which 
would  render  it  insolvent,  it  has  been 
hel  1  that  it  should  be  so  construed  as 
to  limit  their  liability  to  the  amount 
of  the  dividend  declared  when  the 
facts  show  that  in  declaring  it  they 
acted  in  good  faith,  and  used  ordinary 
care  and  diligence  in  the  conduct  of 
the  affairs  of  the  institution.-  Frank- 
lin V.  Caldwell,  123  Ky.  528,  29  Ky. 
L.  Eep.  935,  96  S.  W.  605. 

"Where  the  directors  act  in  good 
faith  and  under  a  mere  mistake  in 
judgment,  they  are  each  responsible 
for  what  he  receives,  but  they  are  not 
jointly  liable  for  the  whole  sum.  In 
other  words,  in  order  to  create  the  lat- 
ter liability  the  conduct  of  the  direc- 
tors must  amount  to  a  tort,  either 
actually  or  constructively."  Ebel- 
har  v.  German- American  Security 
Co.'s  Assignee  (Ky.  L.  Rep.),  119  S. 
W.  220,  28  Ky.  L.  Eep.  1144,  91  S.  W. 
262. 

But  it  is  the  duty  of  bank  direc- 
tors to  use  ordinary  care  to  acquaint 
themselves  with  the  condition  of  the 
business  of  the  bank,  and  toyi  exercise 
reasonable  control  and  supervision  of 
its  ofScers,  and  they  will  not  be  per- 
mitted to  shield  themselves  from  lia- 
bility under  the  statute  to  the  amount 
of  the  dividend  declared  on  the  ground 
that  they  did  not  knowingly  violate 
its  provisions.  Franklin  v.  Caldwell, 
123  Ky.  528,  29  Ky.  L.  Eep.  935,  96 
S.  ^^.  605. 

The  Missouri  statute  uses  the  word 
"knowingly"  in  imposing  the  liabil- 
ity, but  further  provides  that  object- 
ing directors  may  relieve  themselves 
from  liability  by  filing  written  objec- 
tions. The  statute  is  quoted  in 
Shields  v.  Hobart,  172  Mo.  491,  95  Am. 
St.  Eep.  529,  72  S.  W.  669. 
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or  are  only  liable  when  they  declare  a  dividend  without  having  reason 
to  believe  that  there  are  sufficient  net  profits  properly  applicable 
thereto,  to  pay  the  same  without  impairing  or  diminishing  the 
capital.*^ 

§3745. Dissenting    or   nonparticipating    directors.     Under 

some  statutes  the  personal  liability  is  imposed  only  on  those  directors 
who  vote  in  favor  of  the  unlawful  dividend.*"*  Under  others  it  is 
imposed  upon  all  of  the  directors  under  whose  administration  the 
dividend  is  declared  except  those  who  are  not  present  when  it  is 
declared,®^  or  those  who  expressly  dissent  to  its  declaration  and 
express  their  disseni  in  a  prescribed  manner.^ 

It  has  been  held  that  a  director  cannot  escape  personal  liability 


69  This  is  true  under  the  express 
terms  of  the  Wiseonsin  statute.  Wil- 
liams V.  Brewster,  117  Wis.  370,  93 
N.  W.  479. 

SOVan  Dyck  v.  McQuade,  86  N.  T. 
38. 

61  Baldwin  v.  Miller  &  Lux,  152  Cal. 
454,  92  Pac.  1030;  Hutchinson  v.  Cur- 
tias,  45  N.  T.  Misc.  484,  92  N.  Y.  Supp. 
70;  Brenaman  v.  Whitehouse,  85  Wash. 
355,  148  Pac.  24. 

62  Those  who  cause  their  dissent  to 
be  entered  at  lajge  on  the  minutes  of 
the  directors  at  the  time  are  exempted 
in  California.  Baldwin  v.  Miller  & 
Lux,  152  Cal.  454,  92  Pac.  1030. 

In  Idaho  the  statute  imposes  per- 
sonal liability  upon  all  the  directors 
during  whose  administration  the  divi- 
dend was  declared,  ' '  except  those  who 
may  have  caused  their  dissent  there- 
from to  be  entered  at  large  in  the 
minutes  of  the  directors  at  the  time, 
or,  when  not  present,  when  the  same 
did  occur."  Stoltz  v.  Scott,  23  Idaho 
104,  129  Pac.  340. 

In  Missouri  the.  statute  provides 
that  if  any  of  the  directors  shall  ob- 
ject to  the  declaration  or  payment  of 
the  same,  and  shall,  at  any  time  be- 
fore the  time  fixed  for  such  payment, 
file  a  written  certificate  of  their  ob- 
jections with  the  clerk  of  the  corpora- 
tion and  with  the  circuit  clerk  of  the 


county,  they  shall  be  exempt  from  the 
statutory  liability.  Cited  in  Shields 
v.  Hobart,  172  Mo.  491,  95  Am.  St. 
Eep.  529,  72  S.  W.  66'9. 

In  New  Jersey  all  of  the  directors 
are  personally  liable  except  such  as 
expressly  dissent  and  cause  their  dis- 
sent to  be  entered  upon  the  minutes 
of  the  directors  and  to  be  published 
in  a  newspaper  in  the  county  where 
the  corporation  has  its  principal  of- 
fice. Siegman  v.  Electric  Vehicle  Co., 
72  N.  J.  Eq.  403,  65  Atl  910,  aff'g 
71  N.  J.  Eq.  123,  62  Atl.  941;  Apple- 
ton  V.  American  Malting  Co.,  65  N. 
J.  Eq.  375,  54  Atl.  454,  rev'g  63  N.  J. 
Eq.  422,  51  Atl.  1003;  Siegman  v.  Elec- 
tric Vehicle  Co.,  140  Fed.  117. 

The  New. York  statute  expressly  ex- 
cepts those  directors  who  cause  their 
dissent  to  be  entered  on  the  minutes 
of  the  directors  at  the  time.  Wesp 
V.  Muckle,  136  N.  Y.  App.  Div.  241, 
120  N.  Y.  Supp.  976,  afC'd  201  N.  Y. 
527,  94  N.  E.  1100  (mem.  dec.) ;  Hutch- 
inson V.  Curtiss,  45  N.  Y.  Misc.  484, 
92  N.  Y.  Supp.  70.  See  Van  Dyck  v. 
McQuade,  86  N.  Y.  38. 

The  provisions  of  the  Washington 
statute  are  similar  to  those  of  the 
California  statute  above  referred  to. 
Brenaman  v.  l^hitehouse,  85  Wash. 
355,  148  Pac.  24. 
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because  he  did  not  actually  participate  in  the  proceedings  declaring 
the  dividend,  where  he  participates  in  the  benefit  thereof  and  thereby 
sanctions  its  payment.^ 

§  3746. By  whom  liability  miay  be  enforced.    Only  the  class 

or  classes  of  persons  for  whose  benefit  the  liability  is  imposed  by  the 
statute  may  maintain  an  action  to  enforce  it.^*  As  we  have  seen, 
many  of  the  statutes  in  terms  make  the  offending  directors  liable  to 
the  corporation,  and  of  course  when  such  is  the  case  it  may  sue.^* 
But  if  the  statute  merely  provides  that  the  offending  directors  shall 
be  liable  to  creditors,®®  or  to  the  stockholders  severally  and  respec- 
tively,®'' the  corporation  cannot  sue. 

As  in  other  cases,®'  if  the  liability  is  to  the  corporation,  a  stock- 
holder may  sue  in  its  behalf  where  the  directors  refuse  to  do  so,®' 
or  where  the  interest  or  bias  of  the  directors  makes  it  certain  that 
an  applieation  to  them  to  sue  would  be  denied  if  made,  or,  if  granted, 
that  the  litigation  following  would  necessarily  be  under  the  direction 
of  persons  opposed  to  its  success,'"*  but  not  otherwise.''^    If  the  direc- 


63  Williams  v.  Brewster,  11^  Wis. 
370,  93  N.  W.  479. 

64Fleisher  v.  West  Jersey  Securities 
Co.,  84  N.  J.  E<i.  55,  92  Atl.  575;  Ex- 
celsior Petroleum  Co.  v.  Lacey,  63  N. 
Y.  422. 

65  See  §  3737,  supra. 

66  Collins  Y.  PennJWyoming  Copper 
Co.,  203  Fed.  726;  Excelsior  Petro- 
leum Co.  V.  Lacey,  63  N.  Y.  422; 
Childs  V.  Adams,  43  Pa.  Super.  Ct.  239. 

67  The  present  New  Jersey  statute 
(P.  L.  1896,  p.  286,  as  amended  by  P. 
li.  1904,  p.  275;  Comp.  Stat.  p.  1617, 
§  30),  makes  the  directors  liable  to  the 
stockholders,  severally  aiid  respec- 
tively, or  in  case  of  insolvency  to  the 
corporation  or  its  receiver.  A  sol- 
vent corporation  has  no  right  of  ac- 
tion under  this  statute,  and  it  has 
been  held  that  the  statute  supersedes 
any  equitable  remedy  which  may  have 
previously  existed  in  favor  of  the 
corporation  independently  of  statute. 
Fleisher  v.  West  Jersey  .  Securities 
Co.,  84  N.  J.  Eq.  55,  92  Atl.  575. 

Prior  to  the  amendment  of  1904  the 
statute  in  terms   made  the   directors 


liable   to    the   corporation.     Appleton 
v.  American  Malting  Co.,  65  N.  J.  Eq.  ■ 
375,  54  Atl.  454,  rev'g  63   N.  J  Eq. 
422,   51   Atl.   1003;    Siegman  v.   Elec- 
tric Vehicle  Co.,  140  Fed.  117. 

And  it  was  then  held  to  be  the  dutx 
of  the  board  of  directors  to  enforce 
such  liability  against  former  direc- 
tors. iSiegman  v.  Electric  Vehicle  Co., 
140  Fed.  117,  construing  the  New  Jer- 
sey statute. 

68  As  to  the  right  of  stockholders  to 
sue  in  behalf  of  the  corporation  gen- 
erally, see  §  4051  et  seq.,  infra.. 

69  Siegman  v.  Electric  Vehicle  Co., 
140  Fed.  117;  Appleton  v.  American 
Malting  Co.,  65  N.  J.  Eq.  375,  54  Atl. 
454,  rev'g  63  N.  J.  Eq.  422,  51  Atl. 
1003;  Hutchinson  v.  Stadler,  85  N.  Y. 
App.  Div.  424,  83  N.  Y.  Supp.  509. 

70  Schoenf  eld  v,  American  Can  Go. 
(N.  J.  Eq.),  55  Atl.  1044;  Appleton  v. 
American  Malting  Co.,  65  N.  J.  Eq. 
375,  54  Atl.  454,  rev'g  63  N.  J.  Eq. 
422,  51  Atl.  1003. 

71  Siegman  v.  Maloney,  65  N.  J. 
Eq.  372,  54  Atl.  405,  aff'g  63  N.  J. 
Eq.  422,  51  Atl.  1003. 
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tors  are  made  liable  to  the  stockholders  severally  and  respectively 
for  the  amount  of  any  loss  sustained  by  them,  and  not  to  the  corpo- 
ration, a  stockholder  cannot  sue  in  the  right  and  for  the  benefit  of 
the  corporation.'''^ 

The  right  of  a  stockholder  to  sue  in  behalf  of  the  corporation  is 
not  .affected  by  the  fact  that  he  participated  in  the  illegal  dividends 
and  has  no;t  returned  to  the  corporation  the  amount  which  he  has  so 
received,  since  the  suit  is  brought  solely  for  the  benefit  of  the  corpo- 
ration and  the  relief  obtained  belongs  to  it  and  not  to  the  complain- 
ant.''' But  it  has  bee'n  held  that  if  the  creditors  have  been  paid  in 
full,  a  receiver  should  not  be  permitted  to  recover  for  the  benefit  of 
the  stockholders.''* 

Many  of  the  statutes  make  the  offending  directors  liable  to  cred- 
itors, in  which  case  they,  of  course,  may  sue.''^  And  it  is  generally 
held  that  under  such  circumstances  the  action  may  be  maintained 
by  a  receiver  df  the  corporation  as  the  representative  of  the  cred- 
itors,''® although  there  is  authority  to  the  contrary.'" 

In  those  states  where  such  statutes  are  held  to  be  penal  in  char- 
acter,'" a  liability  under  them  is  not  assignable.''^ 


Where  there  has  been  no  actual  re- 
fusal on  the  part  of  the  directors, 
the  burden  is  on  the  stockholder  to 
show  the  existence  of  a  state  of  facts 
justifying  the  conclusion  that  an  ap- 
plication to  them  to  sue  would  be 
futile.  Siegman  v.  Maloney,  65  N.  J. 
Eq.  372,  54  Atl.  405,  aff'g  63  N".  J. 
Eq.  422,  .51  Atl.  1003. 

TZ  Fleisher  v.  West  Jersey  Securities 
Co.,  84  N.  J.  Eq.  55,  92  Atl.  575.  De 
Eaismes  v.  United  States  Lithographic 
Co.,  161  N.  Y.  App.  Div.  781,  146  N. 
Y.  Supp.  813,  construing  the  New  Jer- 
sey statute. 

"^  Appleton  V.  Aaneriean  Malting 
Co.,  65  N.  J.  Eq.  375,  54  Atl.  454, 
rev'g  on  other  grounds  63  N.  J.  Eq. 
422,  51  Atl.  1003;  Siegman  v.  Malo- 
ney, 63  N.  J.  Eq.  422,  51  Atl.  1003, 
aff'd  on  other  grounds,  65  N.  J.  Eq. 
372,  54  Atl.  405. 

74  Inasmuch  as  the  stockholders 
themselves  received  the  dividends, 
they  should  not  be  permitted  to  hold 
the    directors    responsible    for    them. 


Emerson  v.  Gaither,  103  Md.  564,  8  L. 
E.  A.  (N.  S.)  738,  7  Ann.  Gas.  1114,  64 
Atl.  26. 

75  See  §3743,  supra. 

Depositors  may  maintain  a  suit  in 
equity  under  the  National  Banking  Act 
against  the  directors  of  an  insolvent 
national  bank  notwithstanding  the 
appointment  of  a  receiver.  Boyd  v. 
Schneider,  131  Fed.  223,  rev'g  124 
Fed.  239. 

76Brenaman  v.  Whitehouse,  85 
Wash.  355,  14«  Pac.  24. 

The  liability  is  based  on  the  illegal 
payment  of  dividends  in  fraud  of  the 
creditors,  and  the  action  to  enforce 
it  may  be  maintained  by  the  receiver 
as  the  representative  of  the  creditors. 
Stoltz  V.  Scott,  23  Idaho  104,  129  Pac. 
340. 

77Childs  V.  Adams,  43  Pa.  Super. 
Ct.  239. 

78  See  §3743,  supra. 

79Killen  v.  Barnes,  106  Wis.  546, 
82  N.  W.  536. 
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§3747. Parties  and  pleading.     Of  course  the  liability  of 

directors  for  unlawfully  declaring  dividends  cannot  be  enforced  in 
a  suit  to  which  they  are  not  parties.*" 

A  receiver  is  not  bound  to  proceed  against  ail  of  the  directors  in 
the  same  suit.*^  , 

In  jurisdictions  where  all  liabilities  of  officers,  stockholders  and 
directors  to  creditors  may  be  enforced  in  a  single  action  for  their 
benefit,*^  causes  of  action  against  directors  to  hold  them  liable  for 
corporate  debts  on  the  ground  that  they  declared  dividends  before 
the  full  amount  of  stock  was  paid  in,  or  when  the  corporation  was 
insolvent  or  in  danger  of  insolvency  without  having  reason  to  believe 
that  there  were  sufficient  net  profits  to  pay  the  same  without  impair- 
ing or  diminishing  the  capital,  may  be  joined  with  causes  of  action 
to  enforce  the  statutory  double  liability  of  stockholders  and  to  recover 
from  stockholders  dividends  unlawfully  paid.*' 

A  bill  in  equity  against  several  persons  who  had  been  directors  of 
a  corporation  at  different  times  to  hold  them  liable  for  wrongfully 
paying  dividends  and  for  other  acts  of  mismanagement  is  multi- 
farious as  to  those  defendants  who  are  not  alleged  to  have  been, 
directors  at  the  times  when  all  the  acts  complained  of  were  done, 
but  not  as  to  those  alleged  to  have  been  directors  at  all  such  times.'* 

A  bill  is  multifarious  which  joins  a  suit  against  the  directors  in 
behalf  of  the  corporation  for  the  recovery  of  secret  profits  with  one 
brought  by  a  stockholder  in  his  own  behalf  to  recover  from  directors 
damages  sustained  by  him  by  reason  of  injury  to  his  stock  through 
the  payment  of  unlawful  dividends.** 

§3748. Statute  of  limitations.    It  is  generally  held  that  the 

statute  of  limitations  may  be  interposed  as  a  defense  to  an  action 
based  on  such  a  statute.*® 

80  Kingston  v.  Home  Life.  Ins.  Co.,  jeetion  of  multifariousness  does  not 
—  Del.  Ch.  — ,  101  Atl.  898.  aflfect  any  right  of  the  remaining  de- 

81  Gaither  v.  Bauernschmidt,  10*  f endants  to  enforce  any  right  orf  eon- 
Md.  1,  69  Atl.  426.  tribution    against    the    dismissed    de- 

82  See  §  3026,  supra.  f  endants      which      they     may     have. 

83  Williams  v.  Brewster,  117  Wis.  Gaither  v.  Bauernschmidt,  108  Md.  1, 
370,  93  N.  W.  479.  69  Atl.  425. 

84  Gaither    v.    Bauernschmidt,    108  85  Fleisher   v.   West   Jersey  Seouri- 
Md.  1,  69  Atl.  425;  Emerson  v.  Gai-  ties  Co.,  84  N.  J.  Eq.  55,  92  Atl.  575. 
ther,  103  Md.  564,  8  L.  E.  A.  (N.  S.)  86  A    director    may    rely    upon    the 
738,  7  Ann.  Cas.  1114,  64  Atl.  26.  statute  of  limitations  if  he  is  not  sued 

The  dismissal  of  the  bill  as  to  some  within  the  statutory  period  from  the 
of  the  defendants  under  such  circum-  time  when  he  ceases  to  be  a  director. 
stances,  in   order  to  'obviate   the  ob-      Directors  are  at  most  implied  trustees, 
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It  has  been  held  that  a  creditor's  cause  of  action  under  such  a 
statute  accrues  upon  the  maturity  of  his  debt  rather  than  at  the  time 
when  the  unlawful  dividend  is  declared.*''  And  it  has  also  been  held 
that  limitations  do  not  begin  to  run  as  against  the  creditors  until 
they  have  notice  of  the  illegality  of  the  dividend,  in  the  absence  of  a 
showing  of  negligence  on  their  part,**  although  there  seems  to  be 
authority  to  the  contrary.*^ 

A  receiver  in  bringing  such  an  action  represents  the  creditors,  and 
the  action  is  not  barred  unless  it  would  have  been  barred  if  brought 
by  them."* 

§  3749.  —  Liability  of  treasurer.  The  treasurer  of  a  corporation 
is  personally  liable  to  it  if  he  distributes  corporate  funds  to  himself 
and  other  stockholders  without  authority  from  the  directors  and 
without  any  dividend  having  been  declared.'^ 

§3750.  — Oriminal  liability  of  directors  and  oflBcers.  Under 
the  statutes  of  some  states  officers  or  directors  of  a  corporation  are 
made  criminally  liable  if  they  assist  in  declaring  and  paying  a  divi- 
dend otherwise  than  out  of  net  profits.**     As  a  rule  it  is  a  good 


and  hence  the  statute  will  run  in  their 
favor.  After  they  have  ceased  to  be 
directors,  at  least,  they  are  not  pre- 
cluded from  relying  on  it  either  at 
law  or  in  equity  by  reason  of  their 
former  relation  to  the  corporation. 
Emerson  v.  Gaither,  103  Md.  564,  8 
L.  E.  A.  (N.  S.)  738,  7  Ann.  Gas.  1114, 
64  Atl.  26. 

In  New  York  the  statute  governing 
actions  to  recover  statutory  penalties 
applies.  Merchants'  Bank  v.  Bliss, 
35  N.  Y.  412. 

And  the  same  is  true  in  Oregon. 
Patterson  v.  Wade,  115  Fed.  770;  Pat- 
terson V.  Thompson,  90  Fed.  647;  Pat- 
terson V.  Thompson,  86  Fed.  85. 

See  also  Cockrell  v.  Cooper,  86  Fed. 
7,  rev'g  78  Fed.  679,  where  a  suit 
against  the  directors  of  a  national 
bank  was  held  not  to  be  barred. 

87  Patterson.  V.  Wade,  115  Fed.  770. 
See  also  Patterson  v.  Thompson,  86 
Fed.  85,  where  it  was. held  that  the 
action  was  barred  even  if  the  cause 
of  action  did  not  accrue  until  the 
debt  ijecame  due, 


88  Stoltz  v.  Scott,  23  Idaho  104,  129 
Pae.  340. 

Where  it  is  alleged  that  the  credi- 
tors did  not  discover  that  illegal  divi- 
dends had  been  paid  until  shortly  be- 
fore the  bringing  of  the  action,  that 
they  were  negligent  in  failing  to  dis- 
cover it  sooner  is  a  matter  of  defense. 
Btoltz  v.  Scott,  23  Idaho  104,  129  Pao. 
840. 

89  In  Patterson  v.  Wade,  115  Fed. 
770,  it  was  held  that  an  allegation 
that  the  plaintiff  had  no  knowledge  of 
the  facts  constituting  his  cause  of  ac- 
tion until  a  certain  date  was  imma- 
terial. 

90  Stoltz  V.  Scott,  23  Idaho  104,  129 
Pac.  340. 

91  Cheat  Valley  E.  Co.  v.  Humes, 
211  Pa.  287,  60  Atl.  908. 

92  The -Georgia  statute  provides  in 
effect  that  no  corporation  "shall  de- 
clare any  dividend  or  distribute  any 
money  among  its  members  as  profits, 
when  such  dividend  or  money  is  not 
declared  or  distributed  from  the  actual 
legitimate      net      p''.rnings      pf      its 


mi 
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defense  to  a  prosecution  under  such  a  statute  that  the  defendant 
acted  in  good  faith  in  declaring  the  dividend,  and  in  the  honest 
belief  that  there  were  surplus  funds  legally  applicable  to  its  pay- 
ment, even  though  the  statute  does  not  expressly  so  provide.**  But 
before  he  can  claim  the  benefit  of  any  such  exception  it  must  further 
appear  that  he  did  not  act  recklessly,  or  wilfully  or  in  gross  negli- 
gence "shut  his  eyes  to  the  facts.'*  If  he  was  present  and  participated 
in  the  declaration  of  the  dividend,  the  law  presumes  that  he  did  so 
with  knowledge  of  the  financial  condition  of  the  company,  and  the 
burden  of  showing  the  contrary  is  on  him.'^  If  he  knew  or  should 
have  known  the  facts,  his  motives  in  assenting  to  the  dividend  are 
immaterial.'^  Directors  who  object  to  and  protest  against  the  decla- 
ration of  a  dividend  cannot  be  held  criminally  liable.'''  If  the  offense 
is  several,  an ,  indictment  against  a  director  for,  violating  such  a  stat- 
ute need  not  name  the  other  directors  who  participated  with  him  in 
declaring  the  unlawful  dividend.'*  In  such  a  prosecution  the  usual 
rules  of  criminal  evidence  apply." 

Directors  who  vote  in  favor  of  and  receive  a  dividend  when  they 
know  that  there  ar«  no  funds  of  the  corporation  out  of  which  it  may 
lawfully  be  paid,  and  with  the  fraudulent  purpose  of  converting  the 
money  of  the  corporation  to  their  own  use,  are  guilty  of  embezzle- 
in  vestments,  and  does  in  any  manner  when  the  capital  is  impaired,,  and 
increase  its  debts,"  and  that  any  of-  when  they  know  or  have  means  of 
ficer,  director  or  agent  of  a  corpora-  knowing  that  fact,  shall  be  guilty  of 
tion  violating  this  provision  shall  be      a  misdemeanor.  i 

guilty  of  a  misdemeanor.     Pen.  Code  M  Cabaniss    v.   State,    8    Ga.    App. 

1910,  §  740.    Mangham  v.  State,  11  Ga.      129,  68  S.  E.  849. 
App.  440,  75  S.  E.   508;   Cabaniss  v.  94  Mangham   v.  State,  11  Ga.  App. 

State,  8  Ga.  App.  129,  68  S.  B.  849.  440,  75  S.  E.  508;   Cabaniss  v.  State, 

The  declaration  and  payment  of  a      8  Ga.  App.  129,  68  S.  E.  849. 
dividend  when  the  corporation  is  in-  95  Mangham  v.  State,  11   Ga.  App. 

solvent     "necessarily     increases     its      440,  75  S.  E.  508. 
debts,  in  that  it  takes  away  from  its  96  Cabaniss    v.    State,    8    Ga.    App. 

creditors   the    assets    which    lawfully      129,  68  S.  E.  849. 
belong  to  them  and  gives  them  to  the  97  Whether  the  defendant  did  so  is 

stockholders."  Mangham  v.  State,  11  a  question  for  the  jury  where  the  evi- 
Ga.  App.  440,  75  S.  E.  508.  dence    is    conflicting.      Mangham    v. 

If  the  corporation  is  a  bank,  it  need  State,  11  Ga.  App.  440,  75  S.  E.  508. 
not  be  alleged  that  it  is  a  bank  of  98  Cabaniss  v.  State,  8  Ga.  App.  129, 

issue.     Cabaniss  v.  State,  8  Ga.  App.      68  S.  E.  849. 
129,  68  S.  E.  849.  99  See  Cabaniss  v.  State,  8  Ga.  App. 

See  Davenport  v.  Lines,  77  Conn.  129,  68  S.  E.,  849,  as  to  the  admissi- 
473,  59  Atl.  603,  which  quotes  the  bility  of  particular  evidence  to  show 
Connecticut  statute  providing  that  the  financial  condition  of  the  bank, 
directors   who    vote   for   a    dividend      knowledge  of  the  defendant,  etc, 
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ment.*  Knowledge  of  the  financial  condition  of  the  company  and  a 
fraudulent  intent  on  the  part  of  the  accused  are  essential  elements 
of  this  offense.  And  hence  "if  the  directors  believed  they  had  the 
right  to  pay  the  dividend,  or  if  they  paid  it  in  utter  ignorance  of 
their  legal  right,  but  without  any  fraudulent  motive  against  others 
interested  in  the  assets  of  the  corporation, ' '  they  cannot  be  convicted. 
A  single  director  cannot  be  convicted  unless  it  appears  that  all  of 
the  directors,  or  at  least  a  majority  of  them  voting  in  the  affirmative, 
including  the  accused,  acted  in  voting  and  paying  the  dividend,  and 
the  accused  also  in  receiving  it,  with  the  knowledge  that  their  act 
was  illegal,  that  there  were  no  funds  belonging  to  the  corporation 
applicable  to  their  payment,  and  that  they  each  acted  with  the 
fraudulent  purpose  of  converting  to  their  own  use,  and  to  the  use 
of  each  other  respectively,  the  money  of  the  corporation.  This  fol- 
lows from  the  fact  that  the  accused  could  not  alone  have,  voted  and 
declared  the  dividend,  and  therefore  could  not  by  such  vote  or  act 
have  taken  or  converted  the  money  charged.  If  the  other  directors 
voted  the  dividend  in  the  honest  belief  that  they  had  a  right  to  do 
so,  the  act  is  not  criminal,  but  is  merely  maladministration ;  and  since 
the  act  of  voting  the  dividend  was  the  one  by  which  the  money  was 
set  apart  to  the  stockholders,  the  knowledge  or  purpose  of  the 
accused  in  receiving  it  cannot  alone  make  bim  guilty.  On  the  other 
hand,  if  the  accused  actually  believed  that  he  had  the  right  to  receive 
the  dividend  and  appropriate  it,  and  acted  without  fraud,  he  would 
not  be  guilty  although  the  other  directors  voting  the  dividend  did  so 
with  the  guilty  knowledge  and  purpose  of  committing  a  fraud  upon 
the  corporation  and  converting  to  themselves  its  assets.*  It  is  no 
defense  that  all  of  the  directorsi  and  stockholders  concurred  in  the 
act  of  declaring  the  dividends  and  in  the  wrongful  appropriation 
of  the  money.^  Evidence  bearing  on  the  solvency  of  the  company 
when  the  dividend  was  declared,  and  on  the  motive  of  the  directors 
in  declaring  it  is  admissible.* 

The  act  of  the  directors  of  a  national  bank  in  declaring  a  dividend 
when  there  are  no  net  profits  to  pay  it  is  not  a  criminal  misapplica- 
tion of  its  funds  within  the  meaning  of  the  National  Banking  Act. 
In  declaring  dividends  the  directors  act  in  their  official  and  not  in 

1  Taylor  v.   Com.,  119   Ky.   731,   75  3  The  corporation  is  a  separate  legal 

S.  W.  244.    See  this  case  for  the  suf-  entity.    Taylor  v.  Com.,  119  Ky.  731, 

fieiency    of    an    indictment    for    em-  75  S.  "W.  244. 

bezzlement.  *As  to  the  admissibility  of  particu- 

8  Taylor   v.    Com.,   119   Ky.   731,   75  lar  evidence  on  these  issues,  see  Tay- 

S.  W.  244.  lor  v.  Com.,  119  Ky.  731,  75  S.  W.  244. 
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their  individual  capacities,  and  hence  declaring  a  dividend  under 
such  circumstances  "is  an  act  of  maladministration  and  nothing 
more,  which  while  it  may  subject  the  association  to  a  forfeiture  of 
its  charter,  and  the  directors  to  a  personal  liability  for  damages  suf- 
fered in  consequence  thereof  by  the  association  or  its  shareholders, 
does  not  render  them  liable  to  a  criminal  prosecution."  It  follows 
that  an  indictment  charging  a  conspiracy  on  the  part  of  certain 
directors  to  misapply  the  funds  of  the  bank  by  procuring  to  be 
declared  by  the  association  a  dividend  when  there  were  no  net  profits 
to  pay  it  does  not  charge  a  conspiracy  to  commit  a  crime,  and  hence 
does  not  charge  an  offense.^ 

XVII.    DIVIDENDS  ON  PREPEBRED  STOCK 

§  3751,  Right  to  and  extent  of  preference  in  general.  Ordinary 
preferred  stock,  as  we  have  seen,  is  stock  upon  which  the  holders  are 
entitled  to  certain  dividends  before  payment  of  any  dividends  to  the 
holders  of  the  common  stock.®  The  relation  between  the  holders  of 
preferred  stock  and  the  corporation  is  a  contract  relation,''  and  the 
extent  of  their  right  to  share  in  the  corporate  profits,^  and  of  their 


5  United  States  v.  Britton,  108  U.  S. 
199,  27  L.  Ed.  698. 

6  See  §  3621,  supra. 
VSee  §3632,"  supra. 

8  Equitable  Life  Assur.  Soe.  of 
United  States  v.  Union  Pac.  E.  Co., 
162  N.  Y.  App.  Div.  SI,  147  N.  T. 
Supp.  382,  aff'd  212  N.  Y.  360,  L. 
E.  A.  1915  D  1052,  106  N.  E.  92; 
Wood  V.  Lary,  47  Hun  (N.  Y.)  550, 
appeal  dismissed  124  N.  Y.  «3,  26  N. 
E.  338. 

"The  conditions  under  which  the 
holder  of  preferred  stock  may  de- 
mand a  dividend  depend  of  course 
upon  the  precise  terms  upon  which  it 
is  issued."  Burk  v.  Ottawa  Gas  & 
Electric  Co.,  87  Kan.  6,  Ann.  Cas. 
1913  D  772,  123  Pac.  857. 

Where  a  corporation  agreed  to  pay 
a  person  all  dividends  on  certain 
shares  on  which  he  held  an  option 
during  the  period  of  the  option,  and 
that  it  would  make  good  any  defi- 
ciencies in  the  dividends  below  four 


per  cent,  per  annum,  but  did  not 
guarantee  payment  of  dividends  an- 
nually or  at  any  stated  period,  and 
the  dividend  paid  the  first  year  ex- 
ceeded four  per  cent,  for  the  whole 
period  of  the-  option,  and  no  further 
dividends  were  declared,  it  was  held 
that  the  company's  liability  was  dis- 
charged by  the  payment  made.  Mon- 
tana V.  Pacific  Can  Co.,  129  Cal.  51, 
61  Pac.  580. 

Where  preferred  stock  was  "to 
bear  interest"  at  a  specified  rate, 
payable  semiannually,  and  new  pre- 
ferred stock,  which  was  to  have  the 
same  rights  as  the  old,  was  issued 
between  the  dividend  days  of  the  lat- 
ter, it  was  held  that  the  intention  was 
that  the  new  stock  should  be  entitled 
to  dividends  from  the  date  when  it 
was  issued  only,  and  not  from  the 
last  dividend  day  of  the  old  stock. 
Utica  Trust  &  Deposit  Co.  v.  Charles 
C  Kellogg  &  Sons  Co.,  126  N.  Y.  App. 
Div.  176,  110  N.  Y.  Supp.  1048. 
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preference  over  the  common  stockholders^  depends  upon  the  terms 
of  their  contract.  They  are  entitled  to  such  dividends  as  are  therein 
provided  for,^*  so  long  as  the  company  has  funds  which  may  right- 
fully be  devoted  to  their  payment.^^  ' '  The  preferred  dividends  may 
be  made  cumulative  or  noncumulative ;  the  dividend  may  be  a  fixed 
amount  each  year  to  be  paid  out  of  earnings,  or  it  may  be  a  per- 
centage, not  exceeding  a  certain  amount  to  be  determined  by  the 
directors  at  their  discretion;  and  the  preferred  stockholder  who  has 
received  his  preferred  dividend  may  still  have  a  share  of  the  net 
earnings  that  may  remain."  ^^ 

As  in  the  case  of  any  other  agreement,^  the  parties  to  a  contract  of 
this  character  are  bound  to  carry  it  out  according  to  its  terms.^'    The 


9  Georgia.  Coggeshall  v.  Georgia 
Land  &  Investment  Co.,  14  Ga.  App. 
637,  82  e.  E.  156. 

Kentucky.  Westerfield-Bonte  Co.  v. 
Burnett,  176  Ky.  18«,  195  S.  W.  477. 

Maine.  Spear  v.  Bockland-Bock- 
port  Lime  Co.,  113  Me.  285,  93  Atl. 
754. 

Maryland.  Scott  v.  Baltimore  &  O. 
B.  Co.,  93  Md.  475,  49  Atl.  327. 

Massachusetts.  Gardner  Sav.  Bank 
V.  Taber-Prang  Art  Co.,  189  Mass. 
363,  75  N.  E.  705. 

New  York,  Utica  Trust  &  Deposit 
Co.  V.  Charles  C.  Kellogg  &  Sons  Co., 
126  App.  Div.  176,  110  N.  Y.  Supp. 
1048. 

The  stock  of  a  corporation  was 
divided  by  the  by-laws  into  preferred 
and  common  stock,  and  certain  of  the 
preferred  stock  was  declared  to  be 
"entitled  to  annual  dividends  in 
preference  to  the  remaining  preferred 
stock  for  a  period  of  three  years  from 
the  original  issue  thereof."  The 
court  held  it  immaterial  whether  or 
not  the  dividends  on  the  special  pre- 
ferred stock  were  declared  during  a 
period  of  three  years  next  following 
the  issue  of  the  stock — that  the  pref- 
erence to  special  preferred  stock  over 
the  ordinary  preferred  stock  was 
three  annual  dividends  whenever  de- 
clared. Gardner  iSav.  Btink  v.  Taber- 
Prang  Art  Co.,  189  Mass.  363,  75  N. 
E.  705. 
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10  Spear  v.  Bockland-Eockport  Lime 
Co.,  113  Me.  285,  93  Atl.  754. 

Where  the  contract  provided  that 
the  preferred  stock  was  entitled  to 
a  semiannual  preferential  cumulative 
dividend,  payable  on  certain  specified 
days  in  each  year,  it  was  held  that 
preferred  stockholders  were  entitled 
to  have  dividends  paid  them  semian- 
nually if  there  were  net  earnings,  and 
that  a  contention  that  the  corporation 
made  no  promise  or  guaranty  of  any 
dividends  to  be  paid  at  any  particu- 
lar time,  and  that  it  would  have  fully 
kept  and  performed  the  obligations 
of  its  contract  if,  at  any  time,  paat 
or  future,  it  had  paid  or  would  pay 
the  preferred  dividends  before  pay- 
ing common  ones,  was  untenable. 
Spear  v.  Bockland-Eockport  Lime 
Co.,  113  Me.  285,  93  Atl.  764. 

"See  §3752,  infra. 

12  Scott  V.  Baltimore  &  O.  B.  Co., 
93  Md.  475,  49  Atl.  327. 

As  to  cumulative  and  noncumula- 
tive dividends,  see  §  3754,  infra. 

As  to  the  right  to  an  additional 
share  in  the  earnings  after  the  pre- 
ferred dividends  have  been  paid,  see 
§  3755,  infra. 

IS  Cratty  v.  Peoria  Law  Library 
Ass'n,  219  111.  516,  76  N.  E.  707, 
rev'g  on  other  grounds  120  111.  App. 
596;  Lee  v.  Msk,  222  Mass.  418,  109 
N.  E.  833. 
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rights  thereby  secured  to  the  preferred  stockholders  are  inviolable, 
and  they  cannot  be  deprived  of  them  by  any  action  of  the  directors 
or  common  stockholders  to  which  they  do  not  consent.^*  And  the 
court  may  enforce  such  rights  as  against  the  eorpordtion  and  the 
other  stockholders.^^  Like  any  other  contract,  it  will  not  "be  abro- 
gated or  set  aside  by  construction,  on  the  ground  that  performance 
of  it  would  be  inconvenient  or  unfavorable  to  either  one  of  the  con- 
tracting parties. ' '  ^®  Nor  will  the  fact  that  performance  of  it  accord- 
ing to  its  terms  may  lead  to  the  insolvency  of  the  corporation  be 
regarded  as  an  excuse  for  failure  to  perform  it.  " 

On  the  other  hand,  a  preferred  stockholder  "can  require  the  pay- 
ment of  dividends,  when  others  cannot,  only  in  ease  and  to  the  extent 
that  dividends  were  promised  or  guaranteed  in  his  contract,"^*  and 
aside  from  it,  he  stands  on  no  better  footing  than  any  other  stock- 
holder.^^ 

The  holder  of  preferred  stock  may,  by  agreement  with  the  com- 
pany, waive  his  rights  to  preference  over  common  stock  and  thereby 
put  it  on  a  level  with  stock  of  the  latter  character.^" 

§  3752.  Dividends  payable  out  of  profits  only.  As  we  have  seen, 
preferred  stockholders  are  not  creditors  of  the  corporation,  even 
though  the  specified  dividends  may  in  terms  be  "guaranteed,"  so 
as  to  be  entitled  to  dividends  irrespective  of  the  condition  of  the 
corporation  and  the  existence  of  profits.*^  On  the  contrary,  they  are 
stockholders,   and  in  the  same  position  substantially  as  the  other 

14  Eoberts     v.     Roberts-Wicks    Co.,  15  West  Chester  &  P.  R.  R.  v.  Jaek- 

184  N.   Y.   257,   3   L.   E.   A.    (N.   S.)  son,  77  Pa.  St.  321.                               » 

1034,   112   Am.   St.   Rep.   607,   6  Ann.  As   to   the   discretion   of  the  direc- 

Cas.  213,  77  N.  E.  13,  rev  'g  102  N.  Y.  tors  in  declaring  dividends,  see  §  3753, 

App.  Div.  118,  92  N.  Y.  Supp.  387.  infra. 

A    corporation    cannot    reduce    the  As    to    the    remedies    of    preferred 

rate   of   dividend   expressed   in   certi-  stockholders,  see   §  3757,  infra, 

ficates    of   preferred    stock,   where   it  16  Cratty    v.    Peoria    Law    Library 

has  not  reserved  the  power  to  do  so  Ass'n,    219    111.    516,    76    N.    E.    707, 

either  in  the  certificate  of  incorpora-  rev'g  120  111.  App.  596. 

tion  or  the  certificate  of  stock.     And  17  Cratty    v.    Peoria    Law    Library 

the  power  to   do  so  is  not  given  by  Ass'n,  219  111.  5*16,  76  N.  E.  707,  rev'g 

a     statute     authorizing     corporations,  on  other  grounds  120  111.  App.  596. 

with  the  assent  of  a  majority  in  in-  18  Spear  v.  Rockland-Rockport  Lime 

telest   of  its   stockholders,   to   amend  Co.,  113  Me.  285,  93  Atl.  754. 

its   certificate   of  incorporation   as  of  19  See  §  3632,  supra, 

the   date  of  the  filing  and  recording  20  Pendleton    v.    Harris-Emery    Co., 

of   the    original.      Pronick   v.    Spirits  124  Iowa  361,  100  N.  W.  117. 

Distributing  Co.,  58  N.  J.  Eq.  97,  42  21  See  §  3628,  supra. 
Atl.  586. 
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stockholders,  except  as  to  the  right  to  a  preference.  And  it  is  well 
settled  that  they  are  entitled  to  dividends  only  when  there  are  sur- 
plus profits  or  net  earnings  out  of  which  dividends  may  lawfully  be 
paid,  as  in  the  case  of  common  stockholders,^^  and  that  the  directors 


22Umted  States.  New  York,  L.  E. 
&  W.  E.  E.  V.  Nickals,  119  U.  S.  296, 
30  L.  Ed.  363;  Warren  v.  King,  108 
.IT.  S'.  389,  27  L.  Ed.  769,  aflf'g  2  Eed. 
36;  Ellsworth  v.  Lyons,  181  Fed.  55; 
Mercantile  Trust  Co.  v.  Baltimore  & 
0.  E.  Co.,  82  Eed.  360;  St.  John  v. 
Erie  ■?..  Co.,  10  Blatchf .  271,  Eed.  Cas. 
No.  ,12,226,  22  Wall.  136,  22  L.  Ed. 
743. 

Georgia.  Jefferson  Banking  Co.  v. 
Trustees  of  Martin  Institute,  146  Ga. 
383,  91  S.  E.  463;  Coggeshall  v. 
Georgia  Land  &  Investment  Co.,  14 
Ga.  App.  637,  82  S.  E.  156. 

Illinois.  Cratty  v.  Peoria  Law 
Library  Ass'n,  219  111.  516,  76  N.  E. 
707,  rev'g  on  other  grounds  120  111. 
App.  596;  Hamblock  v.  Clipper  Lawn 
Mower  Co.,  148  111.  App.  618. 

Kansas.  Inscho  v.  Mid-Continent 
Development  Co.,  94  Kan.  370,  Ann. 
Cas.  1917  B  546,  146  Pac.  1014;  Burk 
V.  Ottawa  Gas  &  Electric  Co.,  87 
Kan.  6,  Ann.  Cas.  1913  D  772,  123 
Pac.  857;  Hogsett  v.  Aetna  Building 
&  Loan  Ass'n,  78  Kan.- 71,  96  Pao.  52. 

Kentucky.  Westerfield-Bonte  Co.  v. 
Burnett,  176  Ky.  188,  195  S.  W.  477; 
Smith  v.  Southern  Foundry  Co.,  166 
Ky.  20«,  179  8.  W.  205;  Eider  v.  John 
G.  Delker  &  Sons  Co.,  145  Ky.  634, 
39  L.  E..A.  (N.  S.)  1007,  140  S.  W. 
1011;  Sumrall  v.  Commercial  Bldg. 
Trust's  Assignee,  106  Ky.  260,  44  L. 
E.  A.  659,  90  Am.  St.  Rep.  223,  50 
S.  W.  69. 

Majue.  iSpear  v.  Eoekland-Ebck- 
portLime  Co.,  113  Me.  285,  93  Atl. 
754;  Belfast  &  M.  Lake  iB.  Co.  v. 
Belfast,  77  Me.  445,  1  Atl.  362;  Bates 
V.  Androscoggin  &  K.  E.  Co.,  49  Me. 
491. 

Maryland.  Heller  v.  National 
Marine  Bank,  89  Md.  602,  45  L.  E.  A. 


438,  73  Am.  St.  Eep.  212,  43  Atl.  800. 

Massachusetts.  Field  v.  Lamson  & 
Goodnow  Mfg.  Co.,  162  Mass.  388,  27 
L.  E.  A.  136,  38  N.  E.  1126;  Willis- 
ton  V.  Michigan  Southern  &  N.  I.  E. 
Co.,  IS  Allen  400. 

Micliigau.  Knight  v.  Alamo  Mfg. 
Co.,  190  Mich.  223,  157  N.  W.  24; 
American  Steel  &  Wire  Co.  v.  Eddy, 
138  Mich.  403,  101  N.  W.  578,  130 
Mich.  266,  89  N.  W.  952;  Lockhart 
V.  Van  Alstyne,  31  Mich.  76,  18  Am. 
Eep.  156. 

Minnesota.  Booth  v.  Union  Fibre 
Co.,  162  N.  W.  677. 

Missouri.  Feld  v.  Eoanoke  Inv. 
Co.,  123  Mo.  603,  27  S.  W.  635;  Kidd 
V.  Puritana  Cereal  Food  Co.,  145  Mo. 
App.  502,  122  S.  W.  784. 

New  York.  Eoberts  v.  Eoberts- 
Wicks  Co.,  184  N.  Y.  257,  3  L.  E.  A. 
(N.'S.)  1034,  112  Am.  St.  Eep.  607,  6 
Ann.  Gas.  213,  77  N.  E.  13,  rev'g' 102 
App.  Div.  118,  92  N.  Y.  Supp.  387. 

Ohio.  Miller  v.  Eatterman,  47  Ohio 
St.  141,,  24  N.  E.  496. 

Pennsylvania.  Warren  v.  Queen  & 
Co.,  240  Pa.  154,  87  Atl.  595;  Fidelity 
Trust  Co,  V.  Lehigh  Valley  E.  Co.,  215 
Pa.  610,  7  Ann.  Cas.  613,  64  Atl.  829. 

Rhode  Island.  Taft  v.  Hartford,  P. 
&  F.  E.  Co.,  8  E.  I.  310,  5  Am.  Eep. 
575. 

Texas.  Eeagan  Bale  Co.  v.  Huer- 
mann,  —  Tex.  Civ.  App.  — ,  149  S.  W. 
228. 

Vermont.  Chaffee  v.  Eutland  E. 
Co.,  55  Vt.  110. 

Virginia.  Drewry,  Hughes  Co.  v. 
Throckmorton,  92  S.  B.  818. 

England.  Birch  v.  Cropper,  14  App. 
Cas.  525. 

"It  is  now  well  established  that 
dividends  on  preferred  stock  are  pay- 
able only  out  of  net   earnings  which 
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have  no  right  to  decrease  the  capital  of  the  corporation  in  order  to 
pay  them.^'  Their  rights  are  subordinate  to  those  of  creditors,^ 
and  they  "cannot  claim  dividends  out  of  funds  that  are  needed  for, 
or  that  properly  should  be  applied  to,  the  payment  of  debts."  *^ 

The  fact  that  the  dividends  are  in  terms  "guaranteed"  does  not 
change  this  rule  so  as  to  render  them  payable  absolutely  and  uncon- 
ditional] y.^®  The  guaranty  merely  means  that  the  holders  of  the 
stock  are  entitled  to  the  specified  dividends  when  there  are  profits 
to  pay  them,  and  not  otherwise.^''  "It  is  not  a  debt  that  is  guaran- 
teed, but  the  right  to  a  dividend  frojn  the  earnings  and  income  of 


are  applicable  to  the  payment  of  divi- 
dends; *  *  *  and  that  such  divi- 
dends are  not  payable  absolutely  and 
unconditionally  as  interest  is,  but 
only  out  of  profits  made  by  the  com- 
pany. The  preference  is  limited  to 
profits  whenever  earned."  Chaffee  v. 
Rutland  E.  Co.,  55  Vt.  110. 

That  this  is  the  rule  in  respect  to 
dividends  generally,  see  §  3658,  supra. 

83  Cratty  v.  Peoria  Law  Library 
Ass'n,  219  111.  516,  76  N.  E.  707,  rev'g 
on  other  grounds  120  111.  Ap'p.  596. 

Whatever  may  be  the  mutual  rights 
as  between  preferred  and  common 
stockholders,  no  withdrawal  from  the 
capital  of  the  corporation  can  be  ef- 
fected by  a  preferred  stockholder  un- 
less it  appears  that  there  are  no  credi- 
tors whose  interests  might  be  adverse- 
ly affected  thereby,  Coggeshall  v. 
Georgia  Land  &  Investment  Co.,  14 
Ga.  App.  637,  82  S.  E.  156. 

24  See  §  3634,  supra. 

25  Spear  v.  Eockland-Bockport  Lime 
Co.,  113  Me.  285,  93  Atl.  754. 

26  United  States.  Mercantile  Trust 
Co.  V.  Baltimore  &  O.  R.  Co.,  82  Fed. 
360. 

Kentucky.  Sumrall  v.  Commercial 
Bldg.  Trust's  Assignee,  106  Ky.  260, 
44  L.  R.  A.  659,  90  Am.  St.  Rep.  223, 
50  S.  "W.  69. 

Massachusetts.  Field  v.  Lamson  & 
Goodnow  Mfg.  Co.,  162  Mass.  388,  27 
L.  R.  A.  136,  38  N.  E.  1126;  "Willis- 
ton  V.  Michigan  Southern  &  N.  I.  E. 
Co.,  13  Allen  400. 
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Michigan.  Lockhart  v.  Van  AI- 
styne,  31  Mich.  76,  18  Am.  Rep.  156. 

Missouri.  Feld  v.  Roanoke  Inv.  Co., 
123  Mo.  603,  27  S.  W.  635;  Kidd  v. 
Puritana  Cereal  Food  Co.,  145  Mo. 
App.  502,  122  S.  W.  784. 

Ohio.  Miller  v.  Ratterman,  47  Ohio 
St.  141. 

Rhode  Island.  Taft  v.  Hartford, 
P.  &  F.  R.  'Co.,  8  R.  I.  310. 

Vermont.  Chaffee  v.  Rutlahd  E. 
■Co.,  55  Vt.  110. 

27  United  States.  Mercantile  Trust 
Co.  V.  Baltimore  &  O.  R.  Co.,  82  Fed. 
360. 

Massa.cliusieitt9.  Fie/Id  v.  Lamson, 
162  Mass.  388,  27  L.  R.  A.  136,  38  N. 
E.  1126. 

Michigan.  Lockhart  v.  Van  Al- 
styne,  31  Mich.  76,  18  Am.  Rep.  156. 

Missouri.  Kidd  v.  Puritana  Cereal 
Food  Co.,  145  Mo.  App.  502,  122  S.  W. 
784. 

Ohio.  Miller  v.  Ratterman,  47  Ohio 
St.  141,  24  N.  B.  496. 

Rhode  Island.  Taft  v.  Hartford,  P. 
&  F.  R.  Co.,  8  R.  I.  310,  5  Am.  Eep. 
575. 

The  guaranty  merely  means  that 
the  company  binds  itself  to  pay  the 
dividends  "out  of  such  assets  as  are 
legally  available  for  that  purpose,  that 
is,  net  earnings,  and  this  is  true 
whether  the  guaranteed  payments  are 
called  dividends  or  interest."  Kidd 
V.  Puritana  Cereal  Food  Co.,  145  Mo. 
App.  502,  122  S.  W.  784. 


Ch.  56]  Stock  and  Stookholdees  [§3753 

the  corporation.  The  right  to  a  dividend  is  not  a  debt.  There  is  no 
debt  until  the  dividend  is  declared.  The  obligation  and  right  to 
declare  it  does  not  arise  until  there  is  a  fund  from,  which  it  can 
properly  be  made. "  ** 

As  we  havfe  seen,  a  contract  to  pay  a  stockholder  dividends  out  6f 
capital  stock,  or  to  pay  absolutely  and  unconditionally,  whether  there 
are  profits  or  not,  is  illegal  and  void  as  against  creditors  and  as 
against  the  corporation.  ^^ 

An  agreement  to  pay  dividends  on  preferred  stock  out  of  net  earn- 
ings does  not  mean  the  net  earnings  of  the  corporation  as  it  is  when 
the  preferred  stock  is  issued,  and  the  corporation  may  incur  new 
obligations  after  the  agreement  which  will  diminish  the  net  earnings 
applicable  to  such  dividends."* 

The  principles  upon  which  it  is  to  be  determined  wh&ther  there 
are  net  earnings  or  surplus  profits  for  the  purpose  of  paying  a 
dividend  are  precisely  the  Same  in  the  case  of  preferred  stock  as  in 
the  ease  of  common  stock,  and  have  been  considered  in  former 
sections.'^ 

The  legislature,  of  course,  may  authorize  a  corporation  to  issue 
preferred  stock  as  a  means  of  raising  money,  and  to  stipulate  for  the 
payment  of  dividends  out  of  gross  earnings, — ^thus  putting  the  pre- 
ferred stockholders  in  the  position  of  creditors.  If  this  clearly 
appears  to  have  been  the  intention,  the  courts  must  give  it  effeet.^^ 
And  it  has  been  held  that  the  stockholders  may  agree  that,  on  disso- 
lution of  the  corporation,  and  after  the  creditors  have  been-  paid,  the 
preferred  stockholders  shall  be  paid  any  arrears  of  dividends  due 
them  at  the  time  of  such  dissolution,  though  not  earned,  before  the 
common  stockholders  receive  any  part  of  the  corporate  assets.*' 

§3753.  Discretion  in  declaring  dividends.  As  a  rule,  what, has 
been  said  in  a  former  section  as  to  the  discretion  of  the  directors  in 
declaring  or  refusing  to  declare  dividends'*  applies  to  preferred 
stock,  as  well  as  common  stock.  Even  when  the  dividends  for  a  par- 
ticular year  are  made  dependent  upon  the  profits  of  that  year,  as 
declared  by  the  board  of  directors,  it  is  primarily  for  the  board  of 

28  Chaffee  v.  Rutland  E.  Co.,  55  Vt.  See  also  Warren  v.  King,  108  TJ.  S. 

110.      And    see    to    the-   same    effect,  389,  27  L.  Ed.  769. 

HamblOck,    v.    Clipper    Lawn    Mower  31  gee  §§3630-3671,  supra. 

Co.,  148  111.  App.  618.  38  See   §  3628,  supra. 

8»See  §3659,  supra.  33Drewry,   Hughes   Co.   v.    Throek- 

30  St.  John  V.  Erie  Ey.  Co.,  22  Wall.  morton,  —  Va.  — ,  92  S.  E.  818. 

(TJ.  S.)   136,  22  L.  Ed.  743,  aff'g  10  34  See  §  3656,  supra. 

filatehf.    271,   Fed.   Cas.   No.    12,226. 
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directors  to  determine  whether  the  condition  of  the  company  in  any 
particular  year  is  such  as  to  warrant  the  declaration  of  a  dividend, 
and  the  courts  will  not  interfere  unless  an  abuse  of  discretion  is 
shown.3^  If  the  directors  abuse  their  discretion,  however,  and  refuse 
to  declare  a  dividend  when  it  is  clear  that  there  are  surplus  profits 
available  for  the  purpose,  a  court  of  equity  may  compel  them  to 
declare  and  pay  a  dividend,  in  a  suit  instituted  by  the  preferred 
stockholders  for  that  purpose,*®  or  may  treat  the  dividend  as  having 
been  declared  at  the  time  when  it  should  have  been  declared,*''  and 
may  regard  the  preferred  stockholders  as  creditors  from  that  time.** 
It  has  been  held  that,  with,  respect  to  dividends,  common  and  pre- 
ferred stockholders  occupy  a  different  status  with  respect  to  securing 
the  aid  of  a  court  of  equity  in  the  enforcement  of  a  declaration  of 
dividends,  and  that  the  court  of  equity  may  aid  a  holder  of  preferred 
stock  where  it  would  not  aid  a  holder  of  common.*®    As  is  the  case 


36  United  states.  New  York,  L.  E. 
&  "W.  R.  R.  V.  Nickals,  119  U.  S.  296, 
30  L.  Ed.  363,  rev'g  15  Fed.  575; 
ITnion  Pac.  R.  Co.  v.  Frank,  226  Fed. 
906;  Wilson  v.  American  lee  Co.,  206 
Fed.  736. 

Kentucky.  Smith  v.  Southern. 
Foundry  Co.,  166  Ky.  208,  179  S.  W. 
205. 

Maine.  Belfast  &  M.  L.  R.  Co.  v. 
Belfast,  77  Me.  445,  1  Atl.  362. 

Massachusetts.  Lee  v.  Fisk,  222 
Mass.  418,  109  N.  E.  833;  Field  v. 
Lamson  &  GoodnOTV  Mfg.  Co.,  162 
Mass.  388,  27  L.  R.  A.  136,  38  N.  E. 
1126. 

New  York.  Roberts  v.  Roberts- 
Wieks  Co.,  184  N.  Y.  257,  3  L.  R.  A. 
(N.  S.)  1034,  112  Am.  St.  Rep.  607, 
6  Ann.  Cas.  213,  77  N.  E.  13,  rev'g 
102  App.  Div.  118,  '92  N.  Y.  Supp. 
387;  Boardman  v.  Lake  Shore  &  M.  S. 
R.  Co.,  84  N.  Y.  157. 

Pennsylvania.  McLean  v.  Pitts- 
burgh Plate  Glass  Co.,  159  Pa.  St. 
112,  28  Atl.  211. 

And  see  generally  §  3656,  supra. 

36  United  States.  Storrow  v.  Texas 
Consol.  Compress  &  Manufacturing 
Ass'n,  87  Fed.  612;  Id.  92  Fed.  5. 

Kentucky.  "Westerfield-Bonte  Co.  v. 
Burnett,  176  Ky.  188,  195  S.  "W.  477. 


Maine.  Hazeltine  v.  Belfast  &  M. 
L.  E.  Co.,  79  Me.  411,  1  -Aim.  St.  Rep. 
330,  10  Atl.  328. 

Massachusetts.  Lee  v.  Fisk,  222 
Mass.  418,  109  N.  B.  833. 

Missouii.  Kidd  v.  Puritana  Cereal 
Food  Co.,  145  Mo.  App.  602,  122  S. 
W.  784. 

New  York.  Roberts  v.  Roberts- 
Wicks  Co.,  184  N.  Y.  257,  3  L.  R.  A. 
(N.  S.)  1034,  112  Am.  St.  Rep.  607, 
6  Ann.  Cas.  213,  77  N.  E.  13,  rev'g 
102  App.  Div.  118,  92  N.  Y.  Supp.  387; 
Boardman  v.  Lake  Shore  &  M.  S.  E. 
Co.,  84  N.  Y.  157. 

See  also  §  3757,  infra.  And  see 
generally   §  3688,   supra. 

37  Kidd  V.  Puritana  Cereal  Food  Co., 
145  Mo.  App.  502,  122  S.  W.  784. 

38Burk  V.  Ottawa  Gas&  Electric 
Co.,  87  Kan.  6,  Ann.  Cas.  1913  D 
772,  123  Pac.  857. 

See  also  Storrow  v.  Texas  Consol. 
Compress  &  Manufacturing  Ass'n,  87 
Fed.  612 ;  Id.  92  Fed.  5,  where  it  is 
said  that  the  interest  on  preferred 
stock  "becomes  a  debt  as  soon  as  it 
can  be  shown  that  there  were  profits 
wherewith  to  pay  it." 

39  Cratty  v.  Peoria  Law  Library 
Ass'n,  219  111.  516,  76  N.  E.  707, 
rev'g  120  111.  App.  596, 
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in  respect  to  common  stock,*"  the  mere  fact  that  there  are  profits  for 
a  particular  year  does  not  necessarily  entitle  the  preferred  stock- 
holders to  a  dividend  for  that  year.*i  ' '  Even  as  to  a  preferred  stock- 
holder, unless  his  contract  otherwise  provides  or  requires,  the  profits 
or  net  earnings  may  be  allowed  to  accumulate,  and  remain  invested 
in  the  business. ' '  ^  And  the  directors  are  clearly  justified  in  using 
earnings  for  the  purpose  of  making  necessary  i-epairs,  paying  debts, 
laying  by  for  the  creation  of  a  reserve  fund  to  repair,  or  to  pay  obli- 
gations not  yet  due,  and  the  like,  and  the  circumstances  may  be  such 
as. to  justify  improvements.*^  But  they  will  not  be  permitted  to  add 
to  the  corporate  property  so  as  to  increase  the  value  of  the  capital 
at  the  expense  of  the  holders  of  preferred  stock  in  violation  of  the 
terms  of  the  contract  with  them.**  And  of  course  they  have  no  right 
to  discriminate  in  the  distribution  of  the  surplus  to  the  impairment 
of  any  prior  right  of  the  preferred  stockholders  thereto.*^ 

Whether  the  dividends  are  cumulative  or  noneumulative  may  be 
taken  into  account  in  determining  whether  or  not  there  ought  to  be 


40  See  §  3656,  supra. 

41  New  York,  L.  E.  &  W.  E.  E.  v. 
Nickals,  119  XJ.  8.  296,  30  L.  Ed.  363; 
Union  Pac.  E.  Co.  v.  Frank,  226 
Fed.  906,  921. 

42  Spear  v.  Eockland-Boekport  Lime 
Co.,  113  Me.  285,  93  Atl.  754. 

43  New  York,  L.  E.  &  W.  E.  E.  v. 
Nickals,  119  U.  S.  296,  30  L.  Ed.  363, 
rev'g  15  Fed.  575;  Union  Pae.  E.  Co. 
V.  Prank,  226  Fed.  906;  Wilson  v. 
American  Ice  Co.,  206  Fed.  736; 
Storrow  v.  Texas  Consol.  Compress  & 
Manufacturing  Ass'n,  87  Fed.  612;  Id. 
92  Fed.  5;  Field  v.  Lamson  &  Good- 
now  Mfg.  Co.,  162  Mass.  388,  27  L. 
E.  A.  136,  3S  N.  B.  1126;  McLean  v. 
Pittsburgh  Plate  Glass  Co.,  159  Pa. 
St.  112,  28  Atl.  211. 

See  generally  §  3656,  supra. 

44Cratty  v.  Peoria  Law  Library 
Ass'n,  219  111.  516,^76  N.  B.  707,  rev'g 
120  HI.  App.  596.  In  this  case  the 
contract  with  the  stockholders  of  a 
law  library  association,  as  contained 
in  the  corporate  by-laws,  provided 
for  the  payment  of  dividends  of  eight 
per  cent,   per  annum,   and   that  the 


board  of  directors  should  fix  the  an- 
nual dues  at  such  amounts  as  might 
be  necessary  to  raise  a  sum  sufficient 
to  pay,  first,  the  dividends;  second, 
the  necessary  expenses;  third,  to  keep 
up  the  continuation  of  all  reports  and 
periodicals;  fourth,  to  purchase  new 
books  and  legal  publications;  and  it 
was  held  that  the  directors  had  no 
right  to  deprive  the  stockholders  of 
their  dividends  by  expending  the  net 
earnings  in  purchasing  new  books  be- 
fore such  dividends  were  paid  though 
otherwise  the  full  development  of  the 
library  would  be  interfered  with. 

45  ' '  Directors  have  a  wide  discre- 
tion in  the  management  of  the  cor- 
porate affairs  and  their  declaration  of 
a  dividend  from  surplus  assets,  when 
honestly  exercised,  will  not  be  inter- 
fered with  by  the  courts:  but  that 
does  not  mean  that  they  have  the 
power  to  discriminate  in  the  division 
of  the  surplus  to  the  impairment  of 
any  prior  right  thereto."  Eoberts  v. 
Eoberts-Wieks  Co.,  l&i  N.  Y.  257,  3 
L.  E.  A.  (N.  S.)  1034-,  112  Am.  St. 
Eep.  607,  6  Ann.  Cas.  213,  77  N.  E. 
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money  available  with  which  to  pay  them  and  in  estimating  the  duties 
of  the  corporation  to  stockholders,  and  to  others,  such  as  creditors.*^ 
So  if  a  corporation  wrongfully  pays  dividends  to  its  ordinary  stock- 
holders when  there  are  no  surplus  profits  out  of  which  dividends  may 
lawfully  be  declared,  as  where  a  railroad  company  pays  dividends 
without  setting  aside  anything  to  create  a  reserve  fund  for  the  pur- 
pose of  repairs  and  renewals,  it  cannot,  in  a  subsequent  year,  set 
apart  such  a  fund,  not  only  for  the  current  year,  but  also  for  pre- 
ceding years,  to  the  prejudice  of  preferred  stockholders  whose  right 
to  a  dividend  in  each  year  is  dependent  upon  the  profits  of  the  par- 
ticular year  only.  As  was  said  in  an  English  case :  ' '  The  compaiiy 
either  have  a  right  to  recover  back  from  the  ordinary  shareholders 
any  sums  overpaid  or  not.  If  they  have  a  right,  they  must  recover 
them ;  if  they  have  no  right  to  recover  them,  a  fortiori  they  have  no 
right  to  recover  them  from  the  preference  shareholders,  and,  of 
course,  still  less  right  to  take  away  the  dividends  from  the  prefer- 
ence shareholders."*'' 

The  language  of  the  contract  may  be  such  as  to  impose  an  impera- 
tive duty  upon  the  directors  to  pay  a  dividend  to  the  preferred  stock- 
holders whenever  in  any  year  there  are  net  profits  available  for  that 
purpose.**  And  when  such  is  the  case,  and  the  dividends  are  non- 
cumulative,  funds  available  for  that  purpose  in  any  year  cannot 
rightfully  be  withheld  to  meet  the  expenses  of  the  next  year,  nor  can 
they  rightfully  be  expended  for  extensions  merely  for  the  benefit  of 

13,  rev'g  102  N.   T.  App.  Div.   118,  370,  Ann.  Gas.  1917  B  546,  146  Pac. 

92  N.  Y.  Supp.  387.  1014. 

46  If  they  are  noncumulative,  ' '  in-  4T  Dent   v.   London   Tramways  Co., 

asmuch    as   the    only   possible   source  16  Ch.  Div.  344. 

of  profit  to  the  preferred  stockholder  48  Wood  v.  Lary,  47   Hun    (N.  Y.) 

from  his  investment  is  the   distribu-  550,   appeal   dismissed  124   N.  Y.   83, 

tion  of  earnings  in  the  year  in  which  26  N.  E.  338. 

they  .accrue,  he  has  a  right  to  insist  This  was  held  to  be  true  where  the 

that    an    accounting    shall    be    taken  by-laws      provided      "the     preferred 

annually,  and  that  the  surplus  of  one  stock  shall  carry  a  six  per  cent,  per 

year,  available  for  a  dividend,  shall  annum  preferred  noncumulative  divi- 

not  be  carried  over  to  meet  a  possible  dend,   payable ' '    at    certain   specified 

deficiency  of  the  next."    Burk  v.  Ot-  times  "out  of  the  net  profit^  of  the 

tawa  Gas  &  Electric  Co.,  87  Kan.  6,  preceding  fiscal  year,  and  a  pro  tanto 

Ann.  Cas.  1913  D  772,  123  Pac.  857.  dividend  if  such   dividend  fall   short 

But  if    they    are    cumulative,    and  of  6  per  cent."    Burk  v.  Ottawa  Gas 

hence  are  not  lost  by  failure  to  de-  &  Electric  Co.,  87  Kan.  6,  Ann.  Cas. 

Clare  them  each  year,  that  fact  may  1913  D  772,  123  Pac.  857. 

also  be   considered.     Inscho   v.   Mid-  Such  a  construction  does  not  make 

Continent   Development  Co.,  94  Kan.  the  contract  contrary  to  public  policy, 
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the  business.*®  But  even  under  such  circumfetances  the  obligations 
to  pay  dividends  on  the  preferred  stock  is  subordinate  to  whatever 
obligation  the  corporation  owes  the  public,  and  hence  if  it  is  neces- 
sary for  a  public  service  corporation  to  use  the  surplus  accruing  in 
any  year  to  make  extensions  to  which  its  patrons  are  entitled  and 
which  it  is  obligated  to  make  under  its  franchises,  it  maj'^  do  so,  and 
the  declaration  of  a  dividend  for  that  year  will  be  excused.*" 

§  3754.  Ciunulative  dividends.  Dividends  on  preferred  stock  may 
be  either  cumulative  or  noncumulative."^  Sometimes  the  dividends 
are  in  express  terms  made  to  depend  upon  the  profits  of  each  par- 
ticular year,  so  that  the  holders  of  the  stock  will  not  be  entitled  to 
any  dividends  in  a  particular  year  if  there  are  not  enough  profits 
in  that  year  to  pay  the  same,  or  will  be  entitled  only  in  so  far  as 
there  are  profits.  In  such  a  case,  the  dividends  are  not  cumulative, 
and  are  not  to  be  made  up  out  of  the  profits,  although  sufficient,  of 
subsequent  years.**  In  declaring  dividends  on  preferred  stock,  the 
arrearages  of  one  year  cannot  be  paid  out  of  the  earnings  of  a  sub- 
sequent year,  when  the  charter  or  by-laws  require  the  entire  net 
earnings  of  each  year  to  be  paid  out  in  dividends.  In  such  a  ease, 
the  preferred  stock  is  noncumulative.*'    And  of  course  preferred 

Burk  V.  Ottawa  Gas  ■  &  Electric  Co.,  to  a  preference  dividend  at  tte  rate 

87  Kan.  6,  Ann.  Cas.  1913  D  772,  123  of  £10  per  cent,  per   annum  on  the 

Pao.  857.  amount   for   the   tinie   being  paid   or 

49 Burk  V.  Ottawa   Gas  &  Bleetrie  deemed  to  be  paid  up  thereon..  After 

Co.,  87  Kan.  6,  Ann.  Cas.  1913  D  772, .  payment  of  such  preferential  dividend 

123  Pac.  857.  the   holders  of  ordinary  shares   shall 

SO  Burk  V.  Ottawa  Gas  &  Electric  be  entitled  to  a  like  dividend  at  the 

Co.,  87  Kan.  6,  Ann.  Cas.  1913  D  772,  rate    of    £  10    per    cent,    per    annum. 

123  Pae.  857.  «     *     *     Subject     as    aftiresaid,    the 

61  Ooggeshall    v.    Georgia    Land    &  preference  and  ordinary  shares  shall 

Investment  Co.,  14  Ga.  App.  637,  82  S.  rank  equally  for  dividend."     Staples 

E.  156.  v.    Eastman    Photographic    Materials 

52  See  New  York,  L.  E.  &  W.  E.  E.  Co.,  [1896]  2  Ch.  303. 
V.  Nickals,  119  U.  S.  296,  30  L.  Ed.  63  Hazeltine  v.  Belfast  &  M.  L.  E. 
363;  Hazeltine  v.  Belfast  &  M.  L.  E.  Co.,  79  Me.  411,  1  Am.  St.  Eep.  330, 
Co.,  79  Me.  411,  1  Am.  St.  Eep.  330,  10  Atl.  328.  See  also  Elkins  v.  Cam- 
10  Atl.  328;  Elkins  v.  Camden  &  A.  den  &  A.  E.  Co.,  36  N.  J.  Eq.  233; 
R.  Co.,  36  N.  J.  Eq.  233;  Dent  v.  Lon-  Staples  v.  Eastman  Photographic  Ma- 
don  Tramways  Co.,  16  Ch.  Div.  344.  terials  Co.,  [1896]  2.Ch.  303. 

Preferred  stockholders  are  not  en-  This  is  true  where  the  by-laws  im- 

titled  to  cumulative  dividends  under  ply  that  all  net   earnings  are   to  be 

articles  providing  that   "the  holders  wholly  distributed  each  year.    Belfast 

of  preference  shares  shall  be  entitled,  &  M.  L.  E.  Co.  v,  Belfast,  77  Me,  445-, 

out  of  the  net  profits  of  each  year,  1  Atl.  362, 
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stock  is  noncumulative  when  the  contract  expressly  so  declares.** 
Where  the  dividends  are  noncumulative,  "the  corporation  has  no 
right  to  accumulate  a  reserve  fund  from  earnings  which  would  other- 
wise be  paid  out  as  dividends  to  the  holders  of  common  stock,  and 
afterwards  use  it  to  pay  dividends  to  the  preferred  stockholders, 
when  the  net  profits  of  the  year  for  which  the  dividend  is  declared 
are  not  sufficient  for  that  purpose.  On  the  other  hand,  when  the 
reserve  fund  is  accumulated,  in  whole  or  in  part,  by  the  cutting 
down  of  dividends  which  -would  otherwise  have  been  paid  to  preferred 
stockholders,  that  fund,  so  far  as  it  represents  moneys  so  retained, 
is  available  for  the  subsequent  payment  of  dividends  upon  the  pre- 
ferred stock.  "5*  And  if  the  holders  of  noncumulative  preferred 
stock  have  an  absolute  right  to  dividends  whenever  in  any  year  the 
net  ep-rnings  are  sufficient  to  pay  them,  the  directors  having  no  dis- 
cretion in  the  matter,  the  right  to  them  is  not  lost  because  the  direc- 
tors fail  to  declare  them  in  any  year,  and  the  fact  that  the  directors 
thereafter  declare  a  lump  dividend  covering  the  years  during  which 
no  dividends  were  paid  is  not  a  violation  of  the  provision  making 
the  dividends  noncumulative.®® 

If  the  contract  with  the  preferred  stockholders  guarantees  or 
entitles  them  in  general  terms  to  a  certain  annual  dividend,  not  mak- 
ing the  dividend  payable  in  each  year  dependent  upon  the  profits  of 
that  year,  the  dividends'  are  cumulative,  and,  if,  the  profits  in  any 
year  are  not  sufficient  to  pay  the  dividend,  it  must  be  paid,  in  addi- 
tion to  subsequent  dividends,  out  of  the  profits  of  subsequent  years, 
before  any  dividends  can  be  paid  to  the  holders  of  common  stock.*' 

64  New  York,  L.  E.  &  W.  E.  E.  v.  Michigan.      Lockhart    v.    Van    Al- 

Nickals,  119  U.  S.  296,  30  L.  Ed.  363;  styne,  31  Mich.  76,  18  Am.  Eep.  156. 

Burk  V.  Ottawa  Gas  &  Electric  Co.,  New  Jersey.     Elkins  v.  Camden  & 

87  Kan.  6,  Ann.  Cas.  1913  D  772,  123  A.  E.  Co.,  36  N.  J.  Bq.  233. 

Pac.  857;  Scott  v.  Baltimore  &  O.  E.  New  York.    Jermain  v.  Lake  Shore 

Co.,  93  Md.  475,  49  Atl.  327.  &  M.  S.  E.  Co.,  91  N.  Y.  483;  Board- 

66Ba5sett    V.    United    States    Cast  man  v.  Lake  Shore  &  M.  S.  E.  Co., 

Iron  Pipe  &  Foundry  Co.,  75  N.  J.  Eq.  84  N.  Y.  157. 

539,  73  Atl.  514,  aff'g  74  N.  J.  Eq.  668,  Pennsylvajiia.    Fidelity    Trust    Co. 

70  Atl.  929.  V.  Lehigh  Valley  E.  Co.,  215  Pa.  610, 

66  Wood  V.  Lary,  47  Hun  (N.  Y.)  7  Ann.  Cas.  613,  64  Atl.  829;  West 
550,  appeal  dismissed  124  N.  Y.  83,  Chester  &  P.  E.  E.  v.  Jackson,  77  Pa. 
26  N.  E.  338.  St.  321. 

67  Coimecticut.  Cotting  v.  New  England.  Corry  v.  Londonderry 
York  &  N.  E.  E.  Co.,  54  Conn.  166,  5  &  E.  Ey.  Co.,  29  Beav.  263;  Smith  v. 
Atl.  851.  Cork    &    B.    Ey.    Co.,    5    Ir.    Eq.    65; 

Maine.  Hazeltine  v.  Belfast  &  M.  Henry  v.  Great  Northern  Ey.  Co.,  27 
L.  E.  Co.,  79  Me.  411,  1  Am,  St.  Eep.  L.  J.  Ch.  1,  3  Jur.  (N.  S.)  1133;  Webb 
330,  10  Atl.  328,  V.  Earle,  L.  B,  30  Eq.  556, 
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And  of  course  the  same  is  true  where  the  contract  expressly  provides 
that  the  dividends;  shall  be  cumulative.^*  In  either  case,  all  arrears 
of  dividends  become  a  charge  upon  all  surplus  profits  subsequently 
gained  by  the  company,^'  and  "if  net  earnings  at  any  dividend 
period  are  insufficient  to  pay  the  contract  dividend  it  is  to  be  made 
up  out  of  subsequent  net  earnings. ' '  ^ 

The  right  of  preferred  stockholders  to  cumulative  dividends,  when 
it  exists,  is  inviolable,  and  cannot  be  taken  away  or  impaired  by  the 
directors  or  the  common  stockholders  without  their  consent.®^  And  it 
survives  a  reduction  of  the  capital  stock  as  to  previous  arrears  of 
dividends.  So  if  the  preferred  stock  is  legally  reduced  when  pay- 
ment of  dividends  thereon  is  in  arrears,  payment  of  the  arrearage 
accruing  prior  to  the  reduction  must  be  made  on  the  basis  of  the 
number  of  shares  held  by  each  stockholder  pTior  to  such  reduction, 
rather  than  upon  the  number  of  shares  as  reduced.®^ 

Where  preferred  stockholders  are  entitled  to  share  equally,  in  any 
further  dividend  declared  after  the  payment  of  the  preferred  divi- 
dend and  of  a  specified  dividend  on  the  common  stock,*^  am:ounts 


Where  the  dividend  is  payable 
yearly  from  the  time  of  issuance  at 
a- stated  rate  the  dividends  are  cumu- 
lative. Inscho  V."  Mid-Continent  De- 
velopment Co.,  94  Kan.  370,  Ann.  Cas. 
1917  B  546,  146  Pac.  1014. 

The  fact  that  the  dividends  are 
made  payable  on  certain  specified  days 
in  each,  year  does  not  change  the  rule. 
Boardman  v.  Lake  Shore  &  M.  S.  Ey. 
Co^,  84  N.  Y.  167. 

68  Oomnecticut.  Cotting  v.  New 
York  &  N.  E.  B.  Co.,  54  Conn.  156,  5 
Atl.  851. 

Kentucky.  Westerfield-Bonte  Co.  v. 
Burnett,  176  Ky.  188,  195  S.  W.  477. 

Maine.  Spear  v.  Eockland-Eock- 
port  Lime  Co.,  113  Me.  285,  93  Atl. 
754. 

Massachusetts.  Boston  Safe  De- 
posit &  Trust  Co.  V.  Adams, '219  Mass. 
175,  106  N.  E.  590;  Gardner  Sav. 
Bank  v.  Taber-Prang  Art  Co.,  189 
Mass.  363,  75  N.  E.  705;  Field  v.  Lam- 
son  &  Goodnow  Mfg.  Co.,  162  Mass. 
388,  2ff  L.  E.  A.  136,  38  N.  E.  1126. 

Michigan.  Knight  v.  Alamo  Mfg. 
Co.,  190  Mich.  223,  157  N.  "W.  24.  ^ 


New  York.  Eoberts  v.  Eoberts- 
Wicks  Co.,  184  N.  Y.  257,  3  L.  E.  A. 
(N.  S.)  1034,  112  Am.  St.  Eep.  607, 
6  Ann.  Cas.  213,  77  N.  E.  13,  rev'g 
102  App.  Div.  118,  92  N.  Y.  Supp.  387. 

Virginia.  Drewry,  Hughes  Co.  v. 
Throckmorton,  92  S.  E.  818. 

B9  Eoberts  v.  Eoberts-Wicks  Co., 
184  N.  Y.  257,  3  L.  E.  A.  (N.  8.)  1034, 
112  Am.  St.  Eep.  607,  6  Ann.  Cas.  213, 
77  N.  E.  13,  rev'g  102  N.  Y.  App. 
Div.  118,  92  N.  Y.  Supp.  387;  Henry 
V.  Great  Northern  Ey.  Co.,  1  De  G.  & 
J.  606,  637,  3  Jur.  (N.  S.)  1133. 

60  Spear  v.  Eockland-Eockport  lime 
Co.,  113  Me.  285,  93  Atl.  754. 

61  Eoberts  v.  Eoberts-Wicks  Co., 
184  N.  Y.  257,  3  L.  E.  A.  (N.  S.)  1034, 
112  Am.  St.  Eep.  607,  6  Ann.  Cas.  213, 
77  N.  E.  13,  rev'g  102  N".  Y.  App. 
Div.  .118,  92  N.  Y.  Supp.  387. 

62  Eoberts  V.  Eoberts-Wicks  Co., 
184  N;Y.  257,  3  L.  E.  A.  (N.  S.)  1034, 
112  Am.  St.  Eep.  607,  6  Ann.  Cas. 
213,  77  N.  E.  13,  rev'g  102  N.  Y. 
App.  Div.  118,  92  N.  Y.  Supp.  387. 

63  See  §3755,  infra. 
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so  paid  preferred  stockholders  by  way  of  extra  dividends  in  years 
when  there  is  no  default  cannot  be  deducted  from  arrears  due  them 
for  subsequent  years  in  which  there  was  a  default  in  the  payment  of 
preferred  dividends.**  And,  under  such  circumstances,  it  has  also 
been  held  that  dividends  on  preferred  stock,  being  payable  out  of 
net  earnings  at  stated  periods,  must  necessarily  be  understood  as 
being  payaible  in  cash  at  the  dividend  periods,  and  that  the  declara- 
tion and  payment  of  a  stock  dividend  on  both  the  preferred  and 
common  stock  in  no  way  alBfects  the  preference  in  the  payment  of 
the  preferred  dividends  to  which  the  stock  is  entitled,  and  cannot 
be  considered  in  determining  the  amount  in  which  such  payments 
are  in  arrears.®* 

An  excess  or  surplus  of  capital  resulting  from  the  reduction  of  the 
capital  stock  does  not  represent  surplus  profits,  and  preferred  stock- 
holders cannot  have  it  applied  to  the  payment  of  arrears  of  dividends 
on  their  stock.  If  distributed  at  all,  it  must  be  divided  among  all 
the  stockholders,  both  common  and  preferred,  ratably  and  without 
preference.®* 

Provision  is  sometimes  made  for  the  payment  of  interest  on 
arrearages.®' 

§  3755.  Right  to  shaxe  in  surplus  after  payment  of  preferred  divi- 
dends. Preferred  stockholders  may,  by  the  terms  of  their  contract, 
be  entitled,  after  payment  of  the  preferred  dividend,  to  share  equally 
with  the  common  stockholders  in  any  farther  dividends  that  may 
be  declared,®'  or  to  share  in  any  surplus  after  payment  of  a  specified 
dividend  on  the  common  stock.®^  And  where  they  are  entitled  to 
share  in  any  further  dividend,  they  are  entitled  to  share  in  a  stock 

fi4  Fidelity  Trust  Co.  v.  Lehigll  Val-  77  N.  E.  13,  rev'g  102  N  T.  App.  Div. 

ley  B.  Co.,  215  Pa.  610,  7  Ann.  Cas.  118,  92  N.  Y.  Supp.  387. 

613,  64Atl.  829.'  67  Roberts    v.    Eoberts-Wieks     Co., 

The   contrary  would  be  true,  how-  184  N.  Y.  257,  3  L.  B.  A.  (N.  S.)  1034, 

ever,   where    any    balance    remaining  112  Am.  St.  Bep.  607,  6  Ann.  Cas.  213, 

after   the  payment   of   the   preferred  77  N.  E.  13,  rev'g  102  N.  Y.  App.  Div. 

dividends  belongs   exclusively  to  the  118,   92    N".    Y.    Supp.    387;    Drewry, 

common  stockholders.     Fidelity  Trust  Hughes  Co.  v.  Throckmorton,  —  Va. 

Co.  V.  Lehigh  Valley  E.  Co.,  215  Pa,  — ,  92  S.  E.  818. 

610,  7  Ann.  Cas,  613,  64  Atl.  82^.  68 Gordon's  Ex'rs  v.  Richmond,  F. 

66  Sterling  v.  H.  P.  Watson  do.,  241  &  P.  B.  Co.,  78  Va.  501. 

Pa.  105,  88  Atl.  297.  69  Fidelity  Trust  Co.  v.  Lehigh  Val- 

66Boberts    v.     Boberts-Wicks     Co.,  ley  E.  Co.,  215  Pa.  610,  7  Ann.^Caa. 

184  N.  Y.  257,  3  L.  E.  A.  (N.  S.)  1034,  613,  64  Atl.  829;  Ashbury  v.  Watson, 

112  Am.  St.  Bep.  007,  6  Ann.  Cas.  213,  30  Ch.  Div.  376. 
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or  scrip  dividend  declared  out  of  surplus  profits  used  in  improve- 
ments, or  retained  by  the  corporation.''* 

Some  courts  have  held  that,  unless  the  contract  expressly  provides 
otherwise,  preferred  stockholders  participate  in  the  surplus  profits. 
after  the  preferred  dividend  has  been  declared  on  the  preferred  stock 
and  an  equal  dividend  on  the  common  stock.''^  Under  this  rule  the 
holders  of  the  common  stock  are  entitled  to  receive  dividends  based 
on  the  par  value  of  their  stock  equal  to  those  paid  to  the  preferred 
stockholders  before  the  latter  are  entitled  to  any  additional  share 
of  the  profits,  and  this  is  true  although  the  holders  of  the  common 
stock  have  not  paid  their  subscriptions  in  fuU.''^  And  it  follows 
that  the  fact  that  for  a  long  series  of  years  the  preferred  stockholders 
have  been  paid  only  their  guaranteed  dividends  of  five  per  cent,  and 
that  without  objection  on  their  part  the  entire  balance  of  the  profits 
has  been  paid  to  the  common  stockholders,  is  not  to  be  considered  in 
determining  the  rights  of  the  parties  to  share  in  subsequent  profits 
where  the  dividends  so  paid  on  the  common  stock  yielded  less  than 
two  per  cent,  on  its  par  value,  though  more  than  five  per  cent,  on  the 
amount  which  the  holders  thereof  had  actually  paid  in.''^ 

Other  courts  have  held  that  there  is  no  such  right  in  the  absence  of 
a  provision  to  that  effect  in  the  contract.'''*    And  it  has  been  held  that 

TOGoTdon's  Ex'rs  v.  Eichmond,  F.  73  gternbergh  v.  Brock,  225  Pa.  279, 

&  P.  E.  Co.,  78  Va.  501.  24  L.  E.  A.  (N.  S.)  1078,  133  Am.  St. 

n  Sternbergh  v.  Brock,  225  Pa.  279,  Eep.  877,  74  Atl.  166. 
24  L.  E.  A.  (N.  S.)  1078,  133  Am.  St.  74  In  Niles  v.  Ludlow  Valve  Mfg. 
Eep.  877,  74  Atl.  166.  In  this  case  Co.,  202  Fed.  141,  aff'g  196  Ted.  994, 
the  preferred  stockholders  were  en-  the  certificate  of  incorporation  pro- 
titled  "to  receive  £(.  cumulative  year-  vided  that  the  preferred  stock  should 
ly  dividend  of  five  per  cent..  »  *  *  receive  interest  or  dividends  of  8  per 
before  any  dividends  shall  be  set  cent,  per  annum,  and  be  preferred  as 
apart  or  paid  on  the  common  stock."  to    capital   as   well    as   to    dividends. 

This  holding  was  followed  in  Ster-  Dividends  at  the  prescribed  rate  were 

ling  v.  H.  F.  "Watson  Co.,  241  Pa.  105,  paid  on   the   preferred   stock   for   20 

88  Atl.  297,  where  the  stock  in  ques-  years,  larger   dividends  being  gener- 

tion    was    "entitled    to    cumulative  ally   paid-  on    the   common.     It   was 

semi-annual  dividends     »     *     *     pay-  held  .that  the  preferred  stockholders 

able  out  of  the  net  earnings."  had  no  interest  in  surplus  profits  ac- 

See  dictum  to  this  effect  in  Cogge-  cumulated  during  that  period,  and  no 

shall  v.  Georgia  Land  &  Investment  right  to  share  in   dividends  declared 

Co.,  14  6a.  App.   637,  82  S.   E.   156.  out  of  it  either  in  cash'  or  stock.     It 

And  see  Fidelity  Trust  Co.  v.  Lehigh  was  further  held  that  while  the  fact 

Valley  E.   Co.,   215  Pa.   610,   7   Ann.  that   the   preferred   stockholders   had 

Cas.  613,  64  Atl.  829.  never    objected    to    the    payment    of 

72Sternbergk  v.  Brock,  225  Pa.  279,  larger  dividends  on  the  common  stock 

24  L.  E.  A.  (N.  S.)  1078,  133  Am.  Stl  than  on  the  preferred  might  not  oper- 

Eep.  877,  74  Atl.  166.  ate  as  an  estoppel,  it  was  persuasive 
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there  is  no  such  right  where  the  contract  provides  that  the  stock- 
holders are  to  receive  a  dividend  "up  to,  but  not  exceeding"  a  speci- 
fied per  cent,  before  any  dividends  are  paid  on  the  common  stock.''^ 
And  where  it  is  specifically  provided  that  preferred  stockholders  are 
to  receive  noncumulative  preferred  dividends  at  a  certain  rate,  and 
are  to  be  "entitled  to  no  other  or  further  share  of  the  profits,"  they 
are  entitled  to  no  further  share  in  -any  distribution  of  what  may 
properly  be  denominated  profits,  no  matter  how  acquired.'® 

Preferred  stockholders  are  entitled  to  share  in  distributions  of 
capital  although  they  have  received  their  preferred  dividends." 

§  3756.  Rights  of  transferees.    In  the  absence  of  an  agreement  to 
the  contrary,  a  transfer  of  preferred  stock,  like  a  transfer  of  com- 


evidenee  of  their  understanding  of  the 
reciprocal  rights  of  the  two  classes 
of  stockholders. 

In  Scott  V.  Baltimore  &  O.  R.  Co., 
93  Md.  475,  49  Atl.  327,  the  court 
says  that  it  has  been  unable  to  find 
any  case  holding  ,  that  such  right 
exists,  and  then  goes  on  to  say,  "It 
is  true  that  some  of  the  text  writers 
do  intimate  that  such  may  be  the 
law,  but  the  cases  cited  are  those 
where  there  are  express  provisions  for 
the  participation  in  the  surplus." 

75  Where  the  certificates  of  pre- 
ferred stock  provide  that  the  holders 
thereof  shall  receive  noncumulative 
dividends  as  they  may  be  declared  by 
the  board  of  directors  up  to  but  not 
exceeding  a  specified  per  cent,  before 
dividends  shall  be  paid  on  the  com- 
mon stock,  the  holders  of  the  com- 
mon stock  are  entitled  to  ajl  divi- 
dends above  such  per  cent.  Scott  v. 
Baltimore  &  0.  E.  Co.,  93  .Md.  475, 
49  Atl.  327. 

76  Under  such  circumstances  they 
ar°,  not  entitled  to  share  in  the  dis- 
tribution of  profits  arising  on  the  sale 
of  stock  in  other  corporations,  on  the 
theory  that  the  corporation  was  not  , 
organized  to  deal  in  stocks  and  hence 
the  preferred  stockholders  could  not 
have  had  such  profits  in  mind  when 
they  agreed  to  take  the  specified  divi- 
dends in  full   of   their   share   of  the 


profits.  Equitable  Life  Assur.  Society 
V.  Union  Pac.  E.  Co.,  212  N.  Y.  360, 
L.  R.  A.  1915  D  1052,  106  N.  E.  92, 
aff'g  162  N.  Y.  App.  Div.  81,  147  N. 
Y.  Supp.  382. 

Where  the  preferred  stock  is  en- 
titled to  cumulative  dividends  at  a 
specified  rate,  and  to  preference  in 
the  distribution  of  assets  until  the 
par  value  and  accumulated  dividends 
have  been  paid,  and  "to  no  further 
dividend  or  distribution,"  so  long  as 
the  dividends  upon  the  preferred 
stock  are  paid,  and  the  corporation 
has  property  equal  in  value  to  the 
amount  of  its  outstanding  capital 
stock,  after  the  payment  of  its  debts, 
the  corporation,  if  it  sees  fit  to  do  so, 
may  distribute  all  the  rest  of  its  as- 
sets among  the  holders  of  its  common 
stock  without  giving  the  preferred 
stockholders  any  right  to  complain. 
Eussell  V.  American  Gas  &  Elec.  Co., 
162  N.  Y.  App.  Div.  136,  136  N.  Y. 
Supp.  602. 

77  See  Equitable  LifeAasur.  Soe.  of 
United  States  v.  Union  Pae.  E.  Co., 
212  N.  Y.  360,  L.  E.  A.  1915  D  1052, 
106  N.  E.  92,  aff'g  162  N.  Y.  App.  Div. 
81,  147  N.  Y.  Supp.  382. 

That  the  right  of  preferred  stock- 
holders to  share  in  distributions  of 
capital  is  the  same  as  that  of  com- 
mon stockholders,  gee    §  3640,  supra. 
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mon  .stock,  whether  absolute  or  as  a  pledge,  carries  with  it  the  right 
to  all  dividends  declared  after  the  transfer,  but  not  dividends  de- 
clared before  the  transfer.  And  it  carries,  in  the  absence  of  agree- 
ment to  the  contrary,  the  right  to  receive  arrears  of  dividends  when 
a  dividend  shall  be  declared.''* 

§  3757.  Remedies  in  respect  to  dividends.  As  in  the  case  of  com- 
mon stockholders,'''*  preferred  stockholders  have  no  legal  right  to 
any  part  of  the  profits  of  the  corporation  until  a  dividend  has  been 
declared,  and  before  then  they  cannot  maintain  an  action  at  law 
against  the  corporation.***  But,  as  in  the  case  of  common  stock- 
holders,?^ they  may  maintain  an  action  at  law  against  the  corpora- 
tion after  a  dividend  has  been  declared.*''    And  it  has  been  held  that 


78  Bates   V.   Androscoggin  &   K.   E.      Shore  &  M.  S.  Ey.  Co.,  84  N.  T.  157. 


Co.,  49  Me.  491;  Jermain  v.  Lake 
Shore  &  M.  S.  Ey.  Co.,  91  N.  Y.  483; 
Boardman  v.  Lake  Shore  &  M.  S.  Ey. 
Co.,  84  isr.  Y.  157;  Manning  v.  Quick- 
silver Min.  Co.,  24  Hun  (N.  Y.)  360. 
See  §  3700,  supra. 

79  See  §  3652,  supra. 

80  United  SUtes.  New  York,  L.  E. 
&  W.  E.  R.  V.  Nickals,  119  U.  S.  296, 
30  L.  Ed.  363;  Union  Pae.  E.  Co.  v. 
Frank,  226  Fed.  906;  American  Steel 
Foundries  v.  Lazear,  204  Fed.  204. 

nitnois.  Hamblock  v.  Clipper  Lawn 
Mower  Co.,  148  111.  App.  618. 

Kansas.  Burk  v.  Ottawa  Gas  & 
Electric  Co.,  87  Kan.  6,  Ann.  Cas. 
1913  D  772,  123  Pac.  857. 

Keatucky.  "Weaterfield-Bonte  Co.  v. 
Burnett,  176  Ky.  188,  195  S.  W.  477. 

Massaclinsetts.  Lee  v.  Fisk,  222 
Mass.  418,  109  N.  E.  833;  Boston  Safe 
Deposit  &  Trust  Co.  v.  Adams,  219 
Mass.  175,  106  N.  E.  590;  Field  v. 
Lamson  &  Goodnow  Mfg.  Co.,  162 
Mass.  388,  27  L.  E.„A.  136,  38  N.  E. 
1126;  Williston  v.  Michigan  Southern 
&  N.  L'E.  Co.,  13  Allen  400. 

Michigan.  Knight  v.  Alamo  Mfg. 
Co.,  190  Mich.  223,  157  N.  W.  24. 

Missouri.  Kidd  v.  Puritana  Cereal 
Food  Co.,  145  Mo.  App.  502,  122  S.  W. 
784. 

New    York.       Boardman    v.    Lake 


Vermont.  Chaffee  v.  Eutland  E. 
Co.,  56  Vt.  110. 

Virginia.  Kain  v.  Angle,  111  "Va. 
415,  69  S.  E.  355. 

Preferred  stockholders  "are  not 
entitled,  of  right,  to  dividends  pay- 
able out  of  the  net  profits  accruing 
in  any  particular  year,  unless  the  di- 
rectors of  the  company  formally  de- 
clare, or  ought  to  declare,  a  dividend 
payable  out  of  such  profits."  New 
York,  L.  E.  &  W.  E.  E.  v.  Nickals, 
119  XJ.  S.  296,  30  L.  Ed.  363,  quoted  in 
Union  Pac.  E.  Co.  v.  Frank,  226  Fed. 
906. 

It  is  the  declaration  of  the  divi- 
dend which  creates  both  the  dividend 
itself  and  the  right  of  the  stock- 
holder to  demand  and  receive  it.  Bos- 
ton Safe  Deposit  &  Trust  Co.  v. 
Adams,  219  Mass.  175,  106  N.  E. 
590. 

"The  company's  contract  with  the 
preferred  stockholder  is  not  to  pay 
him  at  all  events  the  amount  of  the 
net  profits  of  each  year  up  to  six  per 
cent.,  but  to  declare  a  dividend  on 
that  basis."  Burk  v.  Ottawa  Gas  & 
Electric  Co.,  87  Kan.  6,  Ann.  Cas. 
1913  D  772,  123  Pac.  857. 

81  See  §  3687,  supra. 

82  Lee  V.  Fisk,  222  Mass.  418,  109 
N.  E.  833. 
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they  may  maintain  assumpsit  if  a  dividend  has  been  declared,  and 
has  been  paid  to  the  common  stockholders  in  violation  of  their 
rights.*^ 

The  rights  of  preferred  stockholders  are  enforceable  in  equity 
against  the  corporation  in  accordance  with  the  terms  of  the  contract 
securing  the  preference.^*  And  all  unfair  discrimination  between  pre- 
ferred stockholders  and  common  stockholders  will  be  prevented.'*  So 
preferred  stockholders  may  maintain  a  suit  in  equity  for  relief  if 
the  corporation  attempts  to  pay  a  dividend  to  the  common  stock- 
holders before  payment  of  the  stipulated  dividend  on  the  preferred 
stock,*®  or  to  compel  the  directors  to  declare  and  pay  a  dividend  on 
the  preferred  stock  where  they  abuse  their  discretion  in  ref^ising  to 
do  so.*' 

The  right  to  relief  in  equity  may  be  barred  by  laches;*'  but  the 
doctrine  of  laches  cannot  apply  to  violations  of  duty  on  the  part  of 
corporate  officers  which  have  occurred  within  a  few  years  prior  to 
the  filing  of  the  bill,  especially  where  the  complainant  has  never 
acquiesced  in  their  acts,  and  the  delay  has  resulted  in  no  injury  to 
them  or  to  the  corporation.*' 


83  West  Chester  &  P.  R.  Co.  v.  Jack- 
son, 77  Pa.  St.  321;  Coey  v.  Belfast  & 
Co.  Down  Ey.  Co.,  2  Ir.  C.  L.  112. 

81  Spear  v.  Eookland-Eoekport  Lime 
Co.,  113  Me.  285,  93  Atl.  754. 

85  Spear  v.  Eockland-Eockport  Lime 
do.,  lis  Me.  285,  93  Atl.  754. 

86  The  corporation  may  be  enjoined 
from  declaring  or  paying  dividends 
upon  the  common  stock  until  the  ar- 
rears of  cumulative  dividends  upon 
the  preferred  stock  have  been  paid. 
Boardman  v.  Lake  Shore  &  M.  S.  Ey. 
Co.,  84  N.  Y.  157. 

87  United  States.  American  Steel 
Foundries  v.  Lazear,  204  Fed.  204; 
8torrow  v.  Texas  Consol.  Compress  & 
Manufacturing  Ass'n,  87  Fed.  612; 
Id.  92  Fed.  5. 

Kentucky.  Westerfield-Bonte  Co. 
V.  Burnett,  176  Ky.  188,  195  S.  "W. 
477. 

Maine.  Hazeltine  v.  Belfast  &  M. 
L.  E.  Co.,  79  Me.  411,  1  Am.  St.  Eep. 
330,  10  Atl.  328. 

Michigan.  Knight  v.  Alamo  Mfg. 
Co.,  190  Mich.  223,  157  N.  "W.  24. 


New  York.  Boardman  v.  Lake 
Shore  &  M.  S.  Ey.  Co.,  84  N.  Y.  157; 
Thompson  v.  New  York  &  E.  E.  Co., 
45  N.  Y.  468. 

Virginia.  Gordon's  Ex'rs  v.  Eich- 
moud,  F.  &  P.  R.  Co.,  81  Va.  621,  78 
Va.  501. 

The  right  to  a  declaration  of  divi- 
dend is  one  of  exclusive  equitable  cog- 
nizance. Lee  y.  Fisk,  222  Mass.  418, 
109  N.  E.  833. 

"A  proceeding  to  compel  directors 
to  declare  and  pay  a  dividend  is  of  an 
equitable  nature,  and  a  court  of 
equity  is  tlie  proper  tribunal  in  which 
to  institute  the  action."  Cratty  v. 
Peoria  Law  Library  Ass'n,  219  111. 
516,  76  N.  E.  707,  rev'g  on  other 
grorunds  120  111.  App.  596. 

See  also  §  3753,  supra.  And  see 
generally  §  3688,  supra. 

88  Cratty  v.  Peoria  Law  Library 
Ass'n,  219  111.  516,  76  N.  E.  707,  rev'g 
on  other  grounds  120  111.  App.  596; 
Boardman  v.  Lake  Shore  &  M.  S.  Ey. 
Co.,  84  N.  Y.  157. 

89  Cratty    v.    Peoria    Law    Library 
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Even  if  a  preferred  stockholder  has  a  right  of  action  in  tort  for 
damages  against  the  treasurer  of  the  corporation  for  maliciously 
inducing  it  not  to  declare  a  dividend  on  the  preferred  stock,  the 
right  is  a  personal  one  which  is  not  assignable  and  which  will  not 
survive  the  death  of  the  treasurer.  Nor  can  the  preferred  stock- 
holder maintain  a  bill  in  equity  against  the  administrator  of  the 
treasurer  under  such  circumstances,  unless  it  appears  that  the  admin- 
istrator has  profited  by  the  intestate's  wrong.  The  treasurer  of  the 
corporation  does  not  occupy  a  fiduciary  relation  towards  the  indi- 
vidual stockholders.'* 

XVm.'  THE  RIGHT  TO   TRANSFER   SHARES 

§  3758.  In  general.  Shares  of  stock  in  a  corporation  are  personal 
property,  and  it  is  well  settled  that  the  owner,  as  in  the  case  of 
other  personal  property,  has  an  absolute  and  inherent  right,  as  an 
incident  of  his  ownership,  to  sell  and  transfer  the  same  at  will,  except 
in  so  far  as  the  right  may  be  restricted  by  the  charter  of  the  corpo- 
ration or  the  general  law,  or  by  a  valid  by-law,  or  by  a  valid  agree- 
ment between  him  and  the  corporation,  provided  the  transfer  is  in 
good  faith,  and  to  a  person  capable  of  assuming  the  obligations  of  a 
stockholder.  In  the  absence  of  such  restrictions,  a  bona  fide  transfer 
does  not  require  the  consent  of  the  corporation,  and  cannot  be  pre- 
vented by  it  or  by  its  ofBcers.'^     The  right  of  transfer  is  also  fre- 

Ass'n,  219  111.  516,  76  N.  E.  707,  lev'g  968;   Joseph  Bancroft  &  Sons  Co.  v. 

on  other  grounds  120  111.  App.  596.  Bloede,    106   Fed,    396,   52    L.    E.    A. 

The  doctrine  of  estoppel  or  acqui-  734,  certiorari  denied  181  TJ.  S.  620, 

escence  has  no   application   and  can-  45  L.  Ed-  1031   (mem.   dee.) ;     John- 

not   be   invoked   by   the   corporation,  son  v.  Laflin,  5  Dill.  65,  Fed.  Cas.  No. 

■where  it  has  acted  without  regard  to  7,693,  aff'd  103  U.  S.  800,  26  L.  Ed. 

the  rights  of  the  preferred  stockhold-  532. 

ers,  and  has  diverted  funds  to  which  Alabama.  Hall  &  Farley  v.  Ala- 
they  were  entitled,  with  full  knowl-  bama  Terminal  &  Improvement  Co., 
edge  of  the  facts,  and  without  hav-  173  Ala.  398,  421,  56  So.  23'5;  Com- 
ing been  misled  or  deceived  by  any  mercial  Fire  Ins.  Co.  v.  Board  Reve- 
misconduct  or  want  of  action  on  their  nue  Montgomery  Co.,  99  Ala.  1,  42 
part.  Boardman  v.  Lake  Shore  &  M.  Am.  St.  Bep.  17,  14  So.  490. 
S.  By.  Co.,  84  N.  T.  157.  Califomia.    McGue  v.  Bomnjel,  148 

90  Lee  V.  Fisk,  222  Mass.  418,  109  €al.  539,  83  Pac.  1000;  People  v.  Cal- 
N.  E.  833.  ifornia  Safe  Deposit  &  Trust  Co.,  18 

91  United  States.    Farmers'  Loan  &  Cal.  App.,  732,  124  Pae.  558. 

Trust  Co.  V.  Chicago,  P.  &  S.  R.  Co.,  Ooloradfl.      Central    Sav.    Bank  >v. 

163  U.  S.  31,  41  L.  Ed.  60;  Morgan  v.  Smith,  43  Colo..  90,  95  Pac.  307;  Weber 

Struthers,   131  U.  S.   246,  33   L.  Ed.  v.  Bullock,  19  Colo.  214,  35  Pac.  183. 

132;  In  re  W.  W.  Mills  Co.,  162  Fed.  Ctonnecticut.     Colt  v.  Ives,  31  Conn. 

42,  54;  Stratton's  Independence,  Ltd.  25,  81  Am.  Dec.  161. 

V.  Dines,  135  Fed.  449,  aff'g  126  Fed.  UUnois.      McNulta    v.    Corn    Belt 
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quently  conferred  in  express  terms  by  the  corporate  charter  or  the 


Bank,  164  111.  427,  447,  56  Am.  St.  Eep, 
203,  45  N.  E.  954,  aff 'g  63  111.  App. 
593. 

Indiana.  Board  Gom'ra  Tippecanoe 
Co.  V.  Eeynolds,  44  Ind.  509,  15  Am. 
Eep.  245, 

Iowa.  Farmers '  &  Merchants '  Bank 
of  Lineville  v.  Wasson,  48  Iowa  336, 
30  Am.  Eep.  398. 

Kansas.  Steele  v.  Farmers'  &  Mer- 
chants' Mut.  Tel.  Ass'n,  95  Kan.  580, 
148  Pac.  661. 

Kentucky.  American  Wire-Nail 
Co.  V.  Bayless,  91  Ky.  94,  15  S.  "W. 
10;  Thurber  v.  Crump,  86  Ky.  408,  6  S. 
W.  145. 

Louisiana.  Trisconi  v.  Winship,  43 
La.  Aim.  45,  26  Am.  St.  Eep.  175, 
9  So.  29;  State  v.  American  Cotton  Oil 
Trust,  40  La.  Ann.  8,  3  So.  409. 

Maryland.  Kerr  v.  Urie,  86  Md. 
72,  38  L.  E.  A.  119,  63  Am.  St.  Eep. 
493,  37  Atl.  789;  Victor  G.  Bloede  Co. 
V.  Bloede,  84  Md.  129,  33  L.  E.  A.  107, 
57  Am.  St.  Eep.  373,  34  Atl.  1127; 
Gemmell  v.  Davis,  75  Md.  546,  32  Am. 
St.  Eep.  412,  23  Atl.  1032. 

Massachusetts.  Bond  v.  Mt.  Hope 
Iron  Co.,  99  Mass.  505,  97  Am.  Dee. 
49;  Sargent  v.  Franklin  Ins.  Co.,  8 
Pick.  90,  19  Am..  Dec.  306. 

Michigan.  Foster  v.  Eow,  120  Mich. 
1,  77  Am.  St.  Eep.  565,  79  N.  W.  696. 

Mississippi.  Bank  of  Holly  Springs. 
V.  Pinson,  68  Miss.  421,  38  Am.  Eep. 
330. 

Missouri.  Addis  v.  SwofEord,  180  S. 
W.  548;  Bank  of  Atchison  County  v. 
Durfee,  118  Mo.  431,  40  Am.  St.  Eep. 
396,  24  S.  W.  133;  Moore  v.  Bank  of 
Commerce,  52  Mo.  377;  Miller  v. 
Great  Eepublic  Ins.  Co.,  50  Mo.  55; 
Mechanics'  Bank  v.  Merchants'  Bank, 
45  Mo.  513,  100  Am.  Dec.  388;  Chou- 
teau Spring  Co.  v.  Harris,  20  Mo. 
382;  Kretzer  v.  Cole  Bros.  Lightning 
Eod  Co.,  193  Mo.  App.  99,  181  S.  W. 
1066;  Chandler  v.  Blanke  Tea  &  Cof- 
fee Co.,  183  Mo.  App.  91,  165  S.  W. 


819;  Banta  v.  Hubbell,  167  Mo.  App, 
38,  150  8.  "W.  1089;  Senn  v.  Union 
Premium  &  Mercantile  Co.,  115  Mo. 
App.  685,  92  S.  W.  507;  Crenshaw  v. 
Columbian  Min.  Co.,  110  Mo.  App.  355, 
86  S.  W.  260. 

Nebraska.  Miller  v.  Farmers'  Mill- 
ing &  Elevator  Co.,  78  Neb.  441,  126 
Am.  St.  Eep.  606,  110  N.  W.  995. 

New  Jersey.  Morris  v.  Hussong 
Dyeing  Mach.  Co.,  81  N.  J.  Eq.  256, 
86  Atl.  1026. 

New  York.  Eice  v.  Eockef  eller,  134 
N.  Y.  174,  17  L.  E.  A.  237,  30  Am.  St. 
Eep.  658,  31  N.  E.  907;  Driscoll  v. 
"West  Bradley  &  Gary  Mfg.  Co.,  59  N. 
Y.  96;  Bank  of  A;ttica  v.  Manufac- 
turers' &  Traders'  Bank,  20  N.  Y. 
501;  Lane  v.  Albertson,  78  App.  Div. 
607,  79  N.  Y.  Supp.  947;  Ingraham  v. 
National  Salt  Co.,  36  Misc.  646,  74 
N.  Y.  Supp.  388,  aff'd  72  App.  Div. 
582,  76  N.  Y.  Supp.  1016,  appeal  dis- 
missed 172  N.  Y.  644,  65  N.  E.  1117; 
Commercial  Bank  of  Buffalo  v. 
Kortright,  22  Wend.  348,  34  Am.  Dec. 
317. 

Pennsylvania.  Insurance  Bank  of 
Columbus  V.  Bank  of  United  States,  4 
Clark  125. 

Tennessee.  Brightwell  v.  Mallory, 
10  Yerg.  196;  Herring  v.  Euskin  Co- 
op. Ass'n  (Tenn.  Ch.  App.),  52  S.  W, 
327. 

Texas.  Anderson  v.  First  Nat. 
Bank  of  La  Grange,  —  Tex.  Civ.  App. 
— ,  191  S.  W.  836. 

Utah.  Mundt  v.  Commercial  Nat. 
Bank  of  Ogden,  35  Utah  90,  136  Am. 
St.  Eep.  1023,  99  Pac.  454. 

Vermont.  In  re  Heaton's  Estate, 
89  Vt.  550,  L.  E.  A.  1916  D  201,  96 
Atl.  21. 

Virginia.  Peckheimer  v.  National 
Exch.  Bank,  79  Va.  80. 

West  Virginia.  Lipscomb's  Adm'r 
V.  Condon,  56  W.  Va.  416,  67  L.  E. 
A.  670,  107  Am.  St.  Eep.  938,  49  S.  E. 
392. 
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general  law  under  which  the  corporation  is  formed,  or  by  provisions 
in  the  corporate  by-laws  or  the  certificates  of  stock.^ 

In  the  absence  of  restrictions  in  the  charter  or  general  law,^'  or  an 
agreement,'*  a  subscriber  for  stock  in  a  corporation  is  entitled  to 
transfer  the  same  before  he  has  made  any  payment  therefor,  where 
the  subscription  has  been  accepted  by  the  corporation,  and  certificates 
of  stock  issued  to  him,'*  and  even  though  no  such  certificates  have 
been  issued.*®  Nor  is  the  right  of  transfer  impaired  because  a  part 
only  of  the  subscription  has  been  paid,  until  a  legal  call  has  been 
made  for  the  payment  of  tbe  whole  or  a  part  of  the  balance.''' 


Wisconsin.  In  re  Klaus,  67  Wis. 
401,  29  N.  W.  582. 

England.  Poole  v.  Middleton,  29 
Beav.  646;  Gilbert 's  Case,  5  Ch.  App. 
559;  Weston's  Case,  4  Ch.  App.  20; 
Moffatt  V.  Farquhar,  7  Ch.  Div.  591. 

The  power  of  a  stockholder  to  dis- 
pose of  his  stock  is  not  derived  from 
the  corporation,  but  is  inherent  in 
him  as  part  of  his  proprietorship. 
Bank  of  Holly  Springs  v.  Pinson,  58 
Miss.  421,  38  Am.  Eep.  330. 

It  is  not  the  duty  or  within  the 
power  of  a  corporation  to  prevent  a 
stockholder  from  selling  his  stock  for 
any  price  he  can  obtain.  Stratton's 
Independence,  Ltd.  v.  Dines,  135  Fed. 
449,  afe'g  126  Fed.  968. 

Shares  are  vendible  at  will,  and  the 
corporation  has  no  right  to  restrict 
their  transfer  except  as  authorized  by 
the  statute.  Steele  v.  Farmers'  & 
Merchants'  Mut.  Tel.  Ass'n,  95  Kan. 
580,  148  Pao.  661. 

"The  owner  of  corporate  stock 
may  convey  the  beneficial  interest 
therein  for  •  a  time  to  one  and  the 
whole  ownership  in  remainder  to  an- 
other, unhampered  by  any  power 
lodged  in  the  corporation  to  disturb 
the  purpose  of  the  conveyance."  In 
re  Beaton's  Estate,  89  Vt.  550,  L.  E. 
A.  1916  D  201,  96  Atl.  21. 

No  injunction  can  lie  against  a  cor- 
poration to  prevent  a  sale  of  its 
shares  by  its  stockholders  since  it  has 
no  power  to  stop  them  from  selling. 
Ingraham  v.  National  Salt  Co.,  36  N. 


Y.  Misc.  646,  74  N.  T.iSupp.  388,  aff'd 
72  N.  Y.  App.  Div.  582,  76  N.  Y.  Supp. 
1016,  appeal  dismisse'd  172  N.  Y.  644, 
65  N.  E.  1117. 

The  holder  of  stock  in  a  railroad 
company  is  under  no  diity  to  the 
company  or  its  other  stockholders  to 
continue  in  the  ownership  of  the  stock 
for  the  purpose  of  facilitating  pend- 
ing negotiations  for  the  transfer  of 
control  of  the  company  to  another 
railroad  company,  but  may  sell  the 
same  to  a  rival  company,  also  seek- 
ing control,  or  to  whomsoever  he  sees 
fit,  and  at  any  price  he  can  obtain. 
Farmers'  Loan  &  Trust  Co.  v.  Chi- 
cago, P.  &  S.  E.  Co.,  163  U.  e.  31,  41 
L.  Ed.  60. 

92  See  People  v.  California  Safe  De- 
posit &  Trust  Co.,  18  Cal.  App.  732, 
124  Pac.  558;  Chouteau  Spring  Co.  v. 
Harris,  20  Mo.  382,  and  other  cases 
cited  in  last  preceding  note. 

The  National  Banking  Act  makes 
stock  in  national  banks  transferable 
like  any  other  personal  property. 
Earle  v.  Carson,  188  U.  S.  42,  47  L. 
Ed.  373,  aff'g  107  Fed.  639,  60  L.  E. 
A.  266;  First  Nat.  Bank  of  South 
Bend  v.  Lanier,  11  Wall.  (TJ.  S.)  369, 
20  L.  Ed.  172. 

83  See  §  3759,  infra. 

94  See   §3761  et  seq.,  infra. 

96  Downing  v.  Potts,  23  N.  J.  L.  66. 

96  Eoosevelt  v.  Hamblin,  199  Mass. 
127, 18  L.  E.  A.  (N.  S.)  748,  85  N.  E.  98. 

97Banta  v.  Hubbell,  167  Mo.  App. 
38,  150  e.  W.  1089. 
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Where  stock  is  transferred  by  the  owners  to  a  committee  or  a  trust 
company,  and  assignable  trust  certificates  are  issued  to  them,  enti- 
tling them  to  a  transfer  of  the  stock  on  termination  of  the  trust,  the 
trust  certificates  are  transferable  by  the  holders  to  the  same  extent 
as  the  stock  would  be,  and  the  transfer  thereof  is  governed  by  the 
same  principles.^* 

A  corporation  cannot  refuse  to  recognize  and  register  a  transfer 
of  shares  on  the  ground  that  the  transferrer  is  indebted  to  it,  unless 
it  has  a  lien  on  the  shares,'*  nor  because  of  the  motive  inducing  the 
transfer.^ 

Even  when  there  are  no  restrictions  upon  the  power  to  transfer 
shares,  a  stockholder  cannot  escape  liability  to  the  corporation  or  to 
its  creditors  by  a  merely  colorable  or  fictitious  transfer,  or  by  a  trans- 
fer to  a  person  who  is  irresponsible  by  reason  of  infancy  or  other 
legal  disability,  or,  according  to  the  weight  of  authority,  by  reason 
of  known  insolvency .^ 

The  mode  |0f  transferring  shares  and  the  necessity  for  the  regis- 
tration of  transfers  on  the  books  of  the  corporation  will  be  considered 
in  subsequent  sections.^ 

§3759.  Restrictions  in  the  charter  or  general  law.  Restrictions 
upon  the  power  to  transfer  shares  of  stock  are  sometimes  imposed  by 
provisions  in  the  charter  of  a  corporation  or  the  general  law.  Such 
provisions,  of  course,  are  binding  upon  all  persons  who  become  stock- 
holders after  enactment  of  the  statute.  And  they  are  binding  upon 
purchasers  of  stock,  for  they  are  chargeable  with  notice.*  But  a 
statute  which  impairs  or  restricts  an  existing  right  of  transfer  by 
stockholders  who  became  such  before  its  enactment  is  invalid  as 
impairing  contract  obligations.^ 

98Bostwick   V.    Chapman    (Shepaug  feiture  of  all  right  acquired  by  their 

Voting   Trust    Cases),    60    Conn.   553,  subacTiptions    on   failure   to   pay   the 

24  Atl.   32;   Eice  v.   Rockefeller,   134  first  instalment  at  a  time  specified  by 

N.  Y.  174,  17  L.  E.  A.  237,  30  Am.  St.  the  directors,  and  there  was  no  pro- 

Eep.  658,  31  N.  E.  907.  vision   authorizing  a  transfer  of  the 

99  See  §  3599  etseq.,  supra.  right   acquired   by  subscriptions,  but 

ISee  §3826,  infra.  it  was  provided  that  stock  could  only 

2  See  §  4111,  infra,  and  §  4196  et  seq.,  be  transferred  on  the  books  of  the 
infra.  corporation,  it  was  held  that  no  right 

3  See  §  3784  et  seq.,  infra.  to  stock  could  be  assigned  by  a  sub- 

4  Merrill  v.  Call,  15  Me.  428;  Fisher  scriber  before  payment  of  the  first 
V.  Essex  Bank,  5  Gray  (Mass.)  373;  instalment.  Coleman  v.  Spencer,  5 
Svyeetland  v.  Quidnick  Co.,  11  E.  I.  328.  Blaekf .    (Ind.)    197. 

Where  the  charter  of  a  corporation  '.Sin  re  W.  W.  Mills'Co.,  162  Fed. 
subjected  subscribers  for  stock  to  for-      42,  54. 
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Corporate  charters  or  general  laws  sometimes  provide  that  no  stock 
shall  be  sold"  or  transferred  for  a  specified  length  of  time,®  or  until 
the  whole  amount  of  the  capital  shall  have  been  paid  inJ  And  stat- 
utes sometimes  prohibit  transfers  on  the  corporate  books  when  the 
corporation  is  in  a  failing  condition  or  when  its  capital  is  impaired.* 

A  provision  in  a  general  enumeration  of  the  powers  of  corporations 
that,  among  other  things,  they  shall  have  power  "to  render  the  inter- 
est of  the  stockholders  transferable,"  has  been  held  not  to  make  the 
transferability  of  the  stock  dependent  on  some  afSrmative  act  of  the 
corporation,  but  merely  to  impress  the  stock  with  that  quality  as  a 
consequence  of  the  act  of  incorporation.® 


Stj.  1903,  e.  437,  §  8  (e),  requiring 
the  agreement  of  association  to  state 
the  numBer  of  shares  into  which  the 
capital  stock  is  to  be  divided,  "and 
the  restrictions,  if  any,  imposed  upon 
their  transfer,"  shows  that  the  stat- 
ute contemplates  the  imposition  of 
restrictions  upon  the  transfer  of  stock 
as  being  within  the  power  of  the  in- 
corporators. "In  general,  therefore, 
restrictions  upon  such  transfer  can- 
not be  regarded  as  contrary  to  pub- 
lie  policy,  but  must  be  treated  as 
within  the  contemplation  of  the  leg- 
islature. The  absence  of  any  definite 
limitation  upon  the  power  of  the  in- 
corporators to  impose  restrictions 
must  be  taken  to  be  a  legislative  de- 
termination that  considerable  latitude 
was  intended.  No  such  restrictions 
can  be  stricken  down  as  unlawful 
under  these  circumstances  unless  pal- 
pably unreasonable."  Longyear  v. 
Hardman,  219  Mass.  405,  Ann.  Gas. 
1916  D  1200,  106  N.  E.  1012. 

6  Where  the  charter  of  a  bank  pro- 
vided that  the  capital  stock  should 
not  be  sold  or  transferred,  but  should 
be  held  by  the  original  subscribers 
for  one  year  from  the  date  of  the 
charter,  and  a  subscriber  assigned  his 
shares  within  the  year,  and  the  as- 
signee notified  the  corporation  and 
paid  the  last  instalment  .due  on  the 
shares,  it  was  held  that,  although  the 
assignee  was  not  at  the  time  entitled 


to  a  certificate  in  his  own  name,  the 
assignment  was  valid  in  equity.  Ne- 
smith  V.  Washington  Bank,  6  Pick. 
(Mass.)  324. 

'Where  a  charter  provided  that 
"no  part  of  the  capital  stock  shall 
be  sold  or  transferred,  except  by  ex- 
ecution or  distress,  or  by  adminis- 
trators or  executors,  until  the  whole 
amount  thereof  shall  have  been  paid 
in,"  it  was  held  that  a  contract  to 
transfer  shares,  not  within  the  excep- 
tions, made  and  to  be  carried  into  exe- 
cution when  only  50  per  cent,  was 
paid  in,  was  not  enforceable.  Merrill 
V.  Call,  15  Me.  428. 

But  where  an  act  incorporating,  an 
insurance  company  provided  that  no 
transfer  of  any  share  of  stock  should 
be  permitted  until  payment  of  the 
whole  capital  stock,  it  was  held  that 
a  bona  fide  sale  of  his  shares  by  a 
stockholder  to  his  creditor,  before  the 
whole  capital  stock  was  paid,  in  sat- 
isfaction of  his  debt,  transferred  the 
equitable  interest  of  the  .debtor,  so  as 
to  justify  the  corporation  in  issuing 
certificates  to  the  assignee.  Quiner  v. 
Marblehead  Social  Ins.  Co.,  10  Mass. 
476. 

8  Madison  Bank  v.  Price,  79  Kan. 
289,  100  Pae.  280. 

9  Miller  v.  Farmers'  Milling  &  Ele- 
vator Co.,  78  Neb.  441,  126  Am.  St. 
Bep.  606,  110  N.  W.  995. 
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Provisions  in  charters,  articles  of  incorporation,  or  general  laws 
requiring  stockholders  desiring  to  sell  their  stock  to  offer  it  to  the 
corporation  or  the  other  stockholders  before  disposing  of  it  to  others 
are  valid.^"    But  it  has  been  held  that  they  do  not  apply  to  a  sheriff's 


10  Lane  v.  Albertson,  78  N.  Y.  App. 
Div.  607,  79  N.  Y.  Bupp.  947;  Oasper 
V.  Kalt-Zimmera  Mfg.  Co.,  159  Wis. 
517,  150  N.  W.  1101,  149  N.  W.  754. 
See  also  Moses  v.  Soule,  63  N.  Y. 
Misc.  203,  118  N.  Y.  Supp.  410j  aff'd 
on  other  grounds  136  N.  Y.  App.  Div. 
904,  120  N.  Y.  Supp.  1136;  Garrett  v. 
Philadelphia  Lawn  Mower  Co.,  39  Pa, 
Super.  Ct.  78. 

Such  a  provision  contained  in  the 
contract  of  subscription  for  shares, 
the  articles  of  incorporation,  and  the 
by-laws,  and  which  also  appears  on 
the  face  of  the  stock  certificates,  is 
valid.  Farmers'  Mercantile  &  Sup- 
ply Co.  V.  Lawn,  146  Wis.  252,  131  N. 
W.  366. 

' '  The  personal  element  is  as  impor- 
tant in  the  make-up  and  management 
of  a  corporation  as  it  is  in  almost 
every  other  undertaking.  Bestrio- 
tions,  therefore,  reasonably  protecting 
incorporators  or  stockholders  in  their 
interests  by  permitting  them  first  to 
purchase  stock  offered  for  sale,  should 
be  held  lawful  as  promotive  of  good 
management  and  sound  business  en- 
terprise." Casper  v.  Kalt-Zimmers 
Mfg.  Co.,  159  Wis.  517,  150  N".  W. 
1101,  149  N.  W.  754. 

Assuming  that  "a  charter  provision, 
which  is  printed  on  each  stock  certifi- 
cate, to  the  effect  that  no  stock  shall 
be  sold  by  any  stockholder  until  he 
has  given  the  company  ten  days'  no- 
tice of  his  intention  to  sell,  during 
which  time  the  other  stockholders 
shall  have  the  privilege  of  purchasing 
the  same,  is  valid  and  binding  on  a 
bona  fide  purchaser,  its  only  effect  is 
to  preserve  to  the  other  stockholders 
the  privilege  of  purchasing  the  stock 
at  any  time  during  a  period  of  ten 
days.     It  does  not  and  can  not  have 


the  effect  of  rendering  the  stock  in- 
alienable, or  of  rendering  a  sale  of 
it,  without  the  prior  notice  of  the  in- 
tention to  sell,  absolutely  null.  Hence 
where  stock  is  sold  without  giving 
such  notice,  but  the  purchaser  delivers 
the  certificate,  indorsed  by  the  per- 
son in  whose  name  it  was  issued,  to 
the  secretary  with  the  request  that  it 
be  transferred  on  the  books,  and  at 
the  same  time  notifies  him  of  his  in- 
tention to  sell  the  stock,  and  requests 
that  such  notice  as  may  be  required 
be  given  to  the  other  stockholders, 
and  the  purchaser  receives  no  offer 
or  proposal  from  the  corporation  or 
any  stockholder  for  the  purchase  of 
the  stock  within  ten  days  after  the 
service  of  the  notice,  he  is  entitled 
to  have  the  stock  transferred  to  him 
on  the  books  and  a  new  certificate 
issued  to  him.  State  v.  Caddo  Eock 
Drill  Bit  Co.,  141  La.  353,  75  So.  78. 

An  offer  by  a  stockholder  of  a  cer- 
tain number  of  shares  to  the  corpora- 
tion at  a  gross  price  is  not  a  compli- 
ance with  a  charter  provision  that  no 
stockholder  shall  have  the  right  to 
transfer  his  shares  without  giving 
ten  days'  written  notice  of  his  in- 
tention, and  ten  days'  refusal  to  the 
corporation  at  the  lowest  price  at  ' 
which  he  will  sell  to  any  other  per- 
son, and  that  the  corporation  shall 
have  the  first  right  to  elect  to  pur- 
chase the  shares  at  such  lowest  price, 
and  the  corporation  cannot  be  com- 
pelled to  transfer  on  its  books  a 
smaller  number  of  shares  afterwards 
sold  by  him  to  a  third  person  at  a 
given  price  per  share.  Sweetland  v. 
Quidniek  Co.,  11  E.  I.  328. 

The  validity  and  effect  of  similar 
provisions  in  the  corporate  by-laws 
(see  §  513,  supra),  or  in  contracts  be- 


6262 


Ch.  56]  ■   Stock  and  Stockholdeks  [§  3759 

sale  on  execution  against  a  stockholder/^  nor  to  a  bequest  of  stock 
by  a  stockholder.  ^2  It  has  also  been  held  that  a  provision  giving  such 
an  option  to  the  corporation  is  for  its  benefit,  and  not  for  the  benefit 
of  individual  stockholders.^^  And  the  corporation  waives  any  option 
it  may  have  to  purchase  the  stock  by  consenting  to  its  transfer  to 
others.^* 

A  provision  in  a  statutory  written  agreement  of  association  that 
no  stock  shall  be  sold,  hypothecated,  or  transferred  without  the  con- 
sent of  three-fourths  of  the  capital  stock  of  the  corporation  has  been 
upheld  under  a  statute  permitting  such  an  agreement  to  impose 
restrictions  upon  the  transfer  of  shares.^* 

In  England,  the  deeds  of  settlement  or  articles  of  association  of 
joint  stock  companies  have  I'requently  required  stockholders  wishing 
to  transfer  their  shares  to  first  offer  them  to  the  company,  or  to  submit 
the  name  of  the  transferee  to  the  directors  for  their  approval,  and 
such  provisions  have  been  enforced.^^  But  these  provisions  do  not 
give  the  company  the  right  to  arbitrarily  refuse  to  allow  a  transfer' 
of  shares,  if  they  do  not  act  in  good  faith,  and  for  what  they  deem 
to  be  the  best  interests  of  the  company.^''  If  they  act  in  good  faith, 
'however,  and  for  what  they  consider  the  interest  of  the  company, 
their  refusal  to  allow  a  transfer  is  final.^^     They  are  not  bound  to 

tweeu   stockholders   and  the   corpora-  transferring  the  same  to  third  persons, 

tion  (see  §  3762,  infra),  are  considered  and  the  corporation  permits  a  trans- 

in  other  sections.  fer  to  be  made  to  a  third  person,  the 

11  A  provision  in  a  charter  that  no  inference  is  that  the  stock  was  offered 
stockholder  shall  sell  his  shares  with-  to  it  or  the  stockholders,  and  de- 
out  first  giving  the  corporation  the  clined,  or  that  the  requirement  has 
refusal  of  the  same  for  ten  days  at  been  waived.  American  Nat.  Bank 
the  lowest  price  at  which  he  is  will-  v.  Oriental  Mills,  17  R.  I.  551,  23  Atl. 
ing  to  sell  does  not  apply  to  a  sher-  795. 

iff  '8  sale  on  execution  against  a  stock-  16  Longyear  v.  Hardman,  219  Mass. 

holder.     Barrows  v.  National  Rubber  405,   Ann.   Gas.   1916   D   1200,   106  N. 

Co.,  12  R.  I.  173.  E.   1012. 

12  A  stockholder  may  bequeath  his  16  Poole  v.  Middletou,  29  Beav.  646; 
shares  by  will  without  giving  the  cor-  Ex  parte  Penney,  8  Ch.  App.  446; 
poration  or  its  members  an  oppor-  Chappell's  Case,  6  Ch.  App.  902;  Mof- 
tunity  to  buy  them.  Lane  v.  Albert-  fatt  v.  Farquhar,  7  Ch.  Div.  591;  Bar- 
son,  7S  N.  Y.  App.  Div.  607,  79  N.  Y.  gate  v.  Shortridge,  5  H.  L.  Cas.  297. 
Supp.  947.  IVMoffatt  v.  Farquhar,  7   Ch.  Div. 

ISBartlett   v.  Fourton,   115  La.   26,  591;   Taft  v.  Harrison,  10  Hare  489; 

38  So.  882.  Robinson  v.  Chartered'  Bank,  L.  R.  1 

14Bartlett  v.  Fourton,   115  La.   26,  Eq.    32;    Smith    v.    Canada    Car    Co., 

38  So.  882.  6  P.  R.  (U.  C.)  107. 

Where  stockholders  are  required  to  18  Ex  parte  Penney,  8  Ch.  App.  446; 

offer  shares  to  the  corporation  or  the  Shepherd's  Case,  L.  R.  2  Bq.  564. 
other  stockholders  before  selling  and 
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disclose  their  reasons  for  refusing  to  allow  a  tran'sfer.^^ 

The  validity  and  effect  of  so-called  "Blue  Sky  Laws"  regulating 
the  sale  of  stocks,  bonds  and  other  securities  by  domestic  and  foreign 
corporations  and  dealers  will  be  considered  in  a  subsequent  chapter.*" 

§3760.  By-laws  restricting  transfers.  As  we  have  seen  in  pre- 
vious sections,  a  corporation  may  undoubtedly  enact  such  by-laws 
regulating  the  transfer  of  its  shares  as  may  be  reasonably  necessary 
to  protect  itself  against  colorable  or  fraudulent  transfers,  or  to  enable 
it  to  know  who  are  its  stockholders,  and,  as  such,  entitled  to  receive 
dividends,  vote  at  corporate  meetings,  and  otherwise  participate  in 
its  management,  or  to  enable  it  to  take  advantage  of  charter  or  statu- 
tory provisions  giving  it  a  lien  on  its  stoek.''^  But  in  the  absence  of 
charter  or  statutory  authority,  it  has  no  power  to  adopt  by-laws  pro- 
hibiting or  restricting  transfers.^ 

§3731.  Agreements  in  restraint  of  the  right  to  transfer — ^In  gen- 
eral. An  agreement  .between  stockholders  of  a  corporation  not  to 
sell  or  transfer  their  shares  without  the  consent  of  all  the  parties 
thereto  is  in  restraint  of  trade,  and  contrary  to  public  policy,  and  is' 
therefore  void,  if  there  is  no  other  consideration  than  the  mutual 
promises  of  the  stockholders.**  It  was  so  held,  for  example,  of  an 
agreement  between  stockholders  of  a  railroad  company  which  pro- 
vided that  they  would  not  "assign,  set  over,  pledge  or  give  power 
of  attorney  to  vote,  or  agree  to  sell,  assign,  transfer,  set  over,  pledge, 
or  give  power  of  attorney  to  vote,  in  any  way,  shape  or  manner,  the 
stock  which  we  respectively  and  individually  own,  hold  or  possess  in 
said  company  without  the  concurrent  consent  of  all  signers  to  this  in- 
strument"; and  which  recited  that  the  agreement  was  "made  for  mu- 
tual protection  and  to  prevent  the  sale  of  the  company's  franchise  by 
a  majority  of  the  members  of  the  present  board  of  directors,  who  are, 
and  who  represent,  a  minority  of  the  shares  of  the  capital  of  this 
company."**  It  has  also  been  held  that  an  agreement  requiring 
election  of  the  transferee  to  membership  in  the  corporation,  or  his 
acceptance  as  a  member,  by  the  board  of  directors  is  void.** 

19  Ex  parte  Penney,  8  Ch.  App.  446.  N.  T.  519,  43  N.  E.  57;  Fisher  v.  Bush, 

20  See     chapter     on     Governmental  35  Hun  (N.  Y.)  641. 
Eegulationa.  24  Fisher  v.  Bush,  35  Hun   (N.  Y.) 

21  See  §  514,  supra.  641. 

22  See  §  513,  supra.  26  A  provision  to  this  effect  in  the 

23  Williams  v.  Montgomery,  68  Hun  so-called  "constitution  and  by-laws" 
(N.  Y.)  416,  22  N.  Y.  Supp.  1033,  148  of  a  corporation  is  void  whether  re- 
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This  principle,  however,  does  not  prevent  reasonable  agreements 
between  stockholders  and  the  corporation,  based  upon  a  valid  con- 
sideration, restricting  the  right  to  transfer  shares.^*  Thus,  an  agree- 
ment that  shares  shall  not  be  transferred  until  all  debts  due  from 
the  holder  to  the  corporation  are  paid  is  valid,  and  binding  upon  the 
stockholders  and  purchasers  with  notice.^'''  And  the  same  is  true  of 
an  agreement  between  all  of  the  stockholders  and  the  corporation  on 
the  one  hand  and  its  fiscal  agent  on  the  other  that  neither  the  corpo- 
ration nor  the  stockholders  will  sell  or  transfer  any  of  their  shares 
while  a  contract  between  the  corporation  and  such  agent  for  the  sale 
of  treasury  stock  remains  in  force.^*  Nor  does  an  agreement  between 
the  owners  of  property,  on  transferring  the  same  to  a  corporation, 
that  certificates  of  stock  issued  to  them'  by'  the  corporation  in  pay- 
ment shall  be  deposited  with  a  trust  company,  "and  shall  not  be 
withdrawn  for  the  period  of  six  months  without  the  written  consent" 
of  all  the  parties  to  the  agreement  impose  any  restraint  upon  the 
disposition  of  the  stock,  so'  as  to  be  objectionable  on  that  ground, 
but  all  that  it  prevents  is  the  actual  handing  over  of  the  certificates 

of  stock  to  the  purchasers  thereof,  and  transfers  on  the  books  of  the 
corporation.*^ 

As  we  shall  see,  a  corporation  has  no  right  to  refuse  to  recognize 
a  transferee  as  a  stockholder  merely  because  the  transfer  is  a  Tiola- 
tion  of  a  pooling  agreement  between  the  transferrer  and  other  stock- 
holders, since  such  a  contract  is  a  matter  between  the  parties  thereto 
with  which  it  has  no  eoncern.^" 

garded    as    a    contract    or   a   by-law.  the  articles,  and  when  attempted  to 

Steele  v.  Farmers'  &  Merchants'  Mut.  be  imposed  by  a  by-law  upon  an  un- 

Tel.  Ass'n,  95  Kan.  580,  148  Pao.  661.  willing  minority   or   upon   those   who 

26  Cook  Ey.  Signal  Co.  v.  Buck,  59  may  assert  that  the  by-law  is  beyond 

Colo.  368,  149  Pac.  95;  New  England  the  charter  power."     Farmers'  Mer- 

Trust   Co.   V.  Abbott,   162   Mass.   148,  cantile  &  Supply"  Co.  v.  Laun,  146  Wis. 

27  L.  E.  A.  271,  38  N.  E.  432;  Blue  252,  131  N.  W.  366. 

Mountain    Forest    Ass  'n    v.    Borrowe,  27  See  §  3602,  supra. 

71  N.   H.   69,  51   Atl.   670;   Farmers'  88 An   assignee   with   notice   of   the 

Mercantile  &  Supply  Co.  v.  Laun,  146  agreement  and  who  does  not  pay  a  val- 

Wis.  252,  131  N.  W.  366.  uable   consideration  takes   subject   to 

"A   distinction    must   be    observed  the  agreement  ajid  cannot  compel  the 

between  an  agreement  absolutely  re-  corporation  to   transfer   the   stock  to 

strictive  of  sale  or  transfer,  and  one  him    on    the   books..      Cook   Ey.    Sig- 

meiely  imposing  conditions."     Farm-  nal  Co.  v.  Buck,  59  Colo.  368,  149  Pac. 

ers'  Mercantile  &  Supply  Co.  v.  Laun,  95. 

146  Wis.  252,  131  N.  W.  366.  29WilUams  v.  Montgomery,  68  Hun 

A  distinction  must  also  be  observed  (N.  Y.)  416,  22  N.  Y.  Supp.  1033,  148 

between  such   conditions  "when   ere-  N.  Y.  519,  43- N.  E.  57. 

ated  by   contract   and   &.uthorized  by  30  See  §  3825,  infra. 
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§3762.  — Agreements  giving  corporation  or  other  stockholders 
prior  right  to  purchase.  According  to  the  weight  of  authority,  an 
agreement  between  a  stockholder  and  the  corporation  giving  the 
latter  an  option  to  purchase  his  shares  before  offering  them  to  others 
is  valid  as  between  the  parties  and  as  against  transferees  with 
notice.'^  And  the  same  is  true  of  an  agreement  requiring  a  stock- 
holder wishing  to  sell  his  stock  to  offer  it  first  to  the  other  stock- 
holders,'* or  to  offer  it  first  to  the  corporation  and  then  to  the  other 


31  Barrett  v.  King,  181  Mass.  476, 
63  N.  E.  934;  New  England  Trust  Co. 
V.  Abbott,  162  Mass.  148,  27  L.  E.  A. 
271,  38  N.  E.  432.  See  also  Eosenfeld 
V.  Einstein,  46  N.  J.  L.  479. 

A  provision  in  a  certificate  issued 
to  an  employee  as  a  gratuity  to  the 
effect  that  if  his  employment  shall 
cease  the  president  of  the  company 
shall  be  privileged  to  purchase  the 
shares  at  a  specified  price  is  valid, 
and  since  this  condition  appears  on 
the  face  of  the  certificate  a  transferee 
has  notice  of  and  is  bound  by  it. 
Douglas  V.  Aurora  Daily  News  Co., 
160  m.  App.  506. 

Where  the  contract  provides  for  an 
appraisal  of  the  stock  by  the  directors 
and  a  sale  to  the  corporation  at  the 
appraised  value,  their  decision  as  to 
its  value  cannot  be  impeached  for 
mere  errors  of  judgment,  nor  will  spe- 
cific performance  be  refused  merely 
because  they  value  it  at  too  low  a 
figure.  New  England  Trust  Co.  v. 
Abbott,  162  Mass.  ll8,  27  L.  E.  A. 
•  271,  38  N.  E.  432.  In  this  case  it  was 
further  held  that  a  requirement  that 
the  stock  be  offered  to  the  corpora- 
tion was  for  the  purpose  of  fixing  the 
running  of  the  time  after  the  expira- 
tion of  which  the  stockholder  was  at 
liberty  to  sell  elsewhere,  that  the  of- 
fer was  not  a  condition  precedent  to 
an  appraisal,  and  that  if  the  directors 
appraised  the  stqck  and  voted  to  take 
it  a';  its  appraised  value,  no  offer  was 
necessary. 

The  validity  and  effect  of  provisions 
of    this    character    in    the    corporate 


charter,  the  articles  of  incorporation, 
or  the  statute  governing  corporations 
(see  §  3759,  8upra)j  or  in  the  by-laws 
(see  §  513,  supra),  are  considered  in 
other  sections. 

32  Garrett  v.  Philadelphia  Lawn 
Mower  Co.,  39  Pa.  Super.  Ct.  78. 

A  provision  that  the  shares  shall 
not  be  transferable  except  in  pursu- 
ance of  a  vote  of  two-thirds  of  all  the 
outstanding  shares,  that  this  majority 
may  either  consent  to  the  transfer  or 
themselves  purchase  the  shares  at 
par,  and  that  if  they  do  neither  the 
holder  is  at  liberty  to  sell  and  trans- 
fer the  same  as  usual,  contained  in 
the  contract  of  subscription,  the  ar- 
ticles of  incorporation,  and  the  by- 
laws, and  appearing  on  the  face  of 
the  stack  certificates,  is  valid.  Farm- 
ers' Mercantile  &  Supply  Co.  v.  Laun, 
146  Wis.  252,  131  N.  W.  366. 

An  agreement  between  all  the 
stockholders  of  a  corporation  that  in 
the  event  that  one  or  more  of  them 
shall  die  or  shall  desire  to  dispose  of 
his  interest  the  others  shall  have  the 
option  to  purchase  his  stock  at  its 
book  value  is  valid.  In  re  Lindsay's 
Estate,  210  Pa.  224,  59  Atl.  1074; 
Fitzsimmons  v.  Lindsay,  205  Pa.  79, 
54  Atl.  488. 

The  fact  that  each  stockholder  ac- 
quires a  preferred  right  to  purchase 
the  shares  of  the  others  under  the  ' 
circumstances  specified  constitutes  a 
mutual  and  sufficient  consideration 
for  such  a  contract.  In  re  Lindsay's 
Estate,  210  Pa.  224,  59  Atl.  1074;  Fitz- 
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stockholders,''  before  selling  it  elsewhere.  It  has  been  held  by  a 
number  of  courts  that  a  void  by-law  on  this  subject  may  become  a 
valid   contract.'*     But  where  the  by-law   is   without   authority   of 


Simmons   v.   Lindsay,   205   Pa.   79,  54 
Atl.  488. 

The  value  of  the  good  will  of  the 
business  is  to  be  taken  into  consider- 
ation in  determining  the  book  value 
of  the  stock.  In  re  Lindsay's  Estate, 
210  Pa?  224,  59  Atl.  1074. 

An  agreement  existed  between 
stockholders  that  where  one  wished  to 
sell  his  holdings  offer  thereof  must 
first  be  made  to  the  holders  of  the  re- 
maining stock  on  terms  to  be  deter- 
mined as  specified  in  the  agreement,  . 
the  other  stockholders  having  the 
privilege  of  buying  and  making  dis- 
tribution of  the  stock  purchased 
among  the  several  stockholders  in  pro- 
portion to  the  amount  each  held.  Each 
of  the  several  stockholders  was  held 
entitled  to  participate  in  the  stock 
of  a  selling  member,  and  it  was  not 
competent  for  a  selling  stockholder  to 
prefer  certain  of  the  remaining  stock- 
holders to  the  prejudice  of  others. 
Boswell  v.  Buhl,  213  Pa.  450,  63  Atl. 
56. 

33  Weiland  v.  Hogan,  177  Mich.  626, 
143  N.  W.  599. 

Where  defendant  acquired  stock  un- 
de-  the  provisions  of  a  by-law,  re- 
ferred to  in  the  certificates  of  stock, 
that  if  a  member  desired  to  dispose  of 
his  stock  offer  thereof  must  first  be 
made  to  the  association  at  a  speci- 
fied price;  that  if  the  offer  was  not 
accepted  by  the  association  a  similar 
offer  must  then  be  made  to  the  stock- 
holders; and  that  if  the  stockholders 
should  fail  to  purchase,  the  stock 
might  be  sold  to  any  person  at  any 
price,  the  court  said:  "Upon  this 
agreement  she  (the  defendant)  ob- 
tained the  stock  which  she  now  holds, 
claiming,  in  effect,  that  the  contract 
was  sufficient  to  transfer  to  her  the 
title,  but  that  it  was  ineffectual  to  re- 


strict her  right  of  disposing  of  it. 
But  whatever  effect,  if  any,  the  re- 
stricted right  of  alienation  of  the 
stock  might  be  held  to  have  upon  the 
validity  of  the  contract,  the  defend- 
ant is  not  in  a  position  to  interpose 
that  defense.  There  is,  in  fact,  no 
contest  in  regard  to  her  ownership  of 
the  stock.  She  claims  to  be  the 
owne^  and  the  plaintiff  does  not  dis- 
pute her  claim.  She  does  ilot  s6ek  to 
rescind  the  contract  and  surrender  the 
stock,  for  which  she  paid  nothing; 
nor  is  the  plaintiff  seeking  to  enforce 
a  forfeiture  of  lier  title.  •Under  these 
circumstances  common  justice  forbids 
that  she  should  be  permitted  to  retain 
the  stock  and  enjoy  the  benefits  in- 
cident to  its  ownership  without  incur- 
ring the  burdens  she  agreed^  to  assume 
by  such  ownership.  If  the  contract  is 
valid  so  far  as  it  conferred  benefits 
upon  her,  it  is  equally  valid  so  far  as 
it  imposed  obligations  upon  her." 
Blue  Mountain  Forest  Ass'n  v.  Bor- 
rowe,  71  N.  H.  69,  51  Atl.  670. 

34  MassacliTisetts.  New  England 
Trust  Co.  V.  Abbott,  162  Mass.  148,  27 
L.  B.  A.  271,  38  N.  E.  432. 

Michigan.  Weiland  v.  Hogan,  177 
Mich.  626,  143  N.  W.  599. 

New  Hampshire.  Blue  Mountain 
Forest  Ass'n  v.  Borrowe,  71  N.  H. 
69,  51  Atl.  670. 

Ohio.  See  Nicholson  v.  Franklin 
Brewing  Co.,  82  Ohio  St.  94,  137  Am. 
St.  Rep.  764,  19  Ann.  Cas.  699,  91  N. 
E.  991. 

Pennsylvania.  Garrett  v.  Philadel- 
phia Lawn  Mower  Co.,  39  Pa.  Super. 
Ct.  78. 

Rhode  IslaiOd.  Ireland  v.  Globe 
Milling  Co.,  21  R.  I.  9,  79  Am.  St.  Eep. 
769,  41  Atl.  258. 

One  who  was  a  stockholder  at  the 
time   of   the   adoption   of  such   a  by- 
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statute,  it  has  been  held  that  it  can  only  have  the  effect  of  a  contract 
by,  and  enforceable  against,  the  assignor,  and  that  the  assignee  is 
not  bound  by  it  by  virtue  of  the  assignment  alone,**  where  he  has  no 
notice  of  the  restriction.** 

Some  courts  have  held  that  a  contract  requiring  shareholders  to 
offer  their  stock  to  the  corporation  before  selling  it  elsewhere  iis  void 
as  imposing  improper  restrictions  upon  the  alienation  of  stock.  And 
it  has  been  held  that  such  a  contract  is  not  within  a  grant  of  power 
to  the  corporation  to  enter  into,  any  contract  or  obligation  essential 
to  the  transaction  of  ordinary  affairs.*' 

Of  course  such  a  contract  is  void  where  the  corporation  has  no 
power  to  purchase  shares  of  its  own  stock.** 

The  corporation  cannot  be  a  party  to  such  an  agreement  made 
before  "it  came  into  existence  or  was  authorized  to  do  business,**  and 
is  not  entitled  to  enforce  an  agreement  made  by  its  promoters  befors 
that  time  .unless  it  ratifies  the  same,  by  accepting  its  benefits  or  other- 
wise, after  it  comes  into  existence.  Nor  can  the  corporation  take 
advantage  of  such  a  contract  made  by  its  incorporators  as  individuals 
before  it  came  into  existence,  but  the  only  remedy  for  a  breach 
thereof  would  be  a  personal  one  against  the  offending  stockholder.*" 

A  valid  agreement  of  this  character  to  which  the  corporation  is  a 

law  is  estopped  to  deny  its  validity  as  E.  I.  9,  79  Am.  St.  Eep.  769,  41  Atl. 

a  contract.     Weiland   v.   Hogan,   177  258. 

Mich.  626,  143  N.  W.  599.  38  Brinkerhofif-Farris  Trust  &  Sav- 
in New  England  Trust  Co.  v.  Ab-  ings  Co.  v.  Home  Lumber  Co.,  118  Mo. 

bott,  162  Mass.  148,  27  L.  E.  A.  271,  447,  24  S.  "W.  129. 

38  N.  E.  432,  it  was  held  that,  where  37 Steele  v.  Farmers'  &  Merchants' 

a    person    purchased    certificates    of  Mut.  Tel.  Ass'n,  95  Kan.  580,  148  Pae. 

stock  which  provided  that  they  were  661. 

transferable    only     to    the    company,  38  Steele  v.  Farmers'  &  Merchants' 

and  at   an  appraisal  to  be   made  by  Mut.  Tel.  Ass'n,  95  Kan.  580,  148  Pae. 

the  directors,  as  provided  in  the  by-  661. 

laws    printed    on    the    back    of    the  As  to  the  power  of  a  corporation  to 

certificates,  and  signed  a  receipt  there-  purchase  shares  of  its  own  stock,  see 

for  "subject  to  the  conditions  and  re-  §  1134  et  seq.,  supra. 

Btrictions  therein  referred  to,  and  to  39  Ireland   v.    Globe   Milling   &  Ee- 

the  by-laws  of  the  company  to  which  I  duction  Co.,  20  E.  I.  190,  38  L.  E.  A. 

agree  to  conform,"  he  was  bound  by  299,  38  Atl.  116. 

the  provisions  of  the  certificates,  al-  And  see   generally  §  404,  supra. 

though  mere  by-laws  containing  such  40  Ireland   v.   Globe   Milling  &  Ee- 

provisions  would  have  been  void.  duction  Co.,  20  E.  I.  190,  38  L.  E.  A. 

As   to    the    validity   and   effect    of  299,  38  Atl".  116. 

euch   by-laws,   see    §  513,   supra.           ■  The  mere  act  of  the  corporation  in 

■  As  to  the  effect  of  void  by-laws  as  issuing  certificates  of  stock  to  a  party 

contracts   generally,  see   §  498,  supra.  to  such  an  agreement  after  the  cor- 

36  Ireland  v.  Globe  Milling  Co.,  21  poration  comes  into  existence  does  not 
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party  will  be  specifically  enforced  at  its  instance,*^  since  to  remit  it 
to  an  action  at  law  for  damages  would  defeat  the  very  purpose  of  the 
contract  and  would  i^ot  furnish  an  adequate  remedy.*^  And  simi- 
larly such  an  agreement  between  stockholders  as  individuals  may  be 
specifically  enforced  against  a  defaulting  stockholder  by  the  others.** 

If  the  agreement  merely  gives  the  corporation  an  option  to  take  the 
stock  or  not  as  it  chooses,  the  stockholder  cannot  compel  the  corpo- 
ration to  take  it.** 

Mandamus  will  not  lie  at  the  instance  of  one  of  two  stockholders, 
who  together  own  all  the  stock  of  the  company,  to  compel  the  other 
to  unite  with  him  in  determining  the  value  of  the  stock  in  order  to 
fix  the, price  to  be  paid  therefor  by  the  corporation  under  a  con- 
tract.** 

§3763.  Restrictions  in  stock  certificates.  Where  the  rigBt  to 
transfer  is  given  by  the  statute,  it  cannot  be  curtailed  by  recitals  in 
the  stock  certificate.*® 

Provisions  in  a  certificate  reasonably  restricting  the  right  of  trans- 


amount  to  a  ratification  of  the  agree- 
ment. Ireland  v.  Globe  Milling  &  Re- 
duction Co.,  20  E.  I.  190,  38  L.  E.  A. 
299,  38  Atl.  116. 

As  to  the  right  of  a  corporation  to 
enforce  contracts  made  by  its  pro- 
moters generally,  see  §  152  et  seq., 
supra. 

41N81W  England  Trust  -Co.  v.  Ab- 
bott, 162  Mass.  148,  27  L.  R.  A.  271, 
38  N.  E.  432;  Weiland  v.  Hogan,  177 
Mich.  626,  143  N.  W.  599;  Blue  Moun- 
tain Forest  Ass 'n  v.  Borrowe,  71  N. 
H.  69,  51  Atl.  670. 

42  New  England  Trust  Co.  v.  Al?- 
bott,  162  Mass.  148,  27  L.  R.  A.  271, 
38  N.  E.  432. 

43 In  re  Lindsay's  Estate,  210  Pa. 
224,  59  Atl.  1074;  Pitzsimmons  v. 
Lindsay,  205  Pa.  79,  54  Atl.  488. 

44  An  agreement  existed  between 
the  corporation  and  its  members  that 
if  a  member  should  desire  to  sell  his 
stock  he  should  cause  it  to  be  ap- 
praised by  the  directors,  the  appraise- 
ment being  made  a  matter  of  duty  on 
the  part  of  the  directors  upon  re- 
quest of  a  stockholder,  and  that  upon 


such  appraisement  the  stockholder 
should  offer  the  stock  to  the  corpo- 
ration and  that  it  should  have  the 
option  of  accepting  or  rejecting  the 
offer.  The  court  held  that  a  refusal 
by  the  directors  to  make  an  appraise- 
ment when  requested  by  the  stock- 
holders did  not  render  the  corporation 
liable  since  the  directors  were  simply 
made  referees  by  the  agreement  be- 
tween the  corporation  and  a  member 
wishing  to  sell,  and  the  corporation 
could  not  be  deemed  bound  to  see  that 
the  referees  acted.  Furthermore,  the 
corporation  was  not  under  obligation 
to  buy  the  stock  unless  it  chose  so  to 
do,  and  if  it  did  not  wish  to  buy  the 
stock  appraisement  thereof  would  have 
been  an  idle  ceremony.  Whiton  v. 
Batchelder  &  Lincoln  Corporation,  179 
Mass.  169,  60  N.  E.  483. 

45  Rosenfeld  v.  Einstein,  46  N.  J.  L. 
479. 

46  National  Bank  of  Pacific  v.  West- 
ern Pac.  E.  Co.,  157  Cal.  573,  27  L.  R. 
A.  (N.  S.)  987,  21  Ann.  Cas.  1391,  108 
Pac.  676;  Brown  v.  Wright,  48  Utah 
633,  161  Pac.  448. 
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fer  may  be  enforced  as  a  contract  between  the  corporation  and  the 
stockholder.*''  But  a  provision  in  a  certificate  that  it  is  transferable 
only  to  some  person  first  approved  by  the  board  of  directors  is  void.*' 
And  the  same  has  been  held  to  be  true  of  a  provision  inserted  in  a 
part  only  of  the  certificates  of  stock  prohibiting  a  transfer  without 
the  consent  of  the  president  and  board  of  directors.*' 

§3764.  Transfers  to  or  by  directors  or  other  officers.     In  the 

absence  of  express  restrictions,  the  directors  or  other  officers  of  'a 
corporation  have  the  same  right  as  any  other  person  to  take  a  trans- 
fer of  shares,  and  stockholders  have  the  same  right  to  transfer  to 
them  as  to  other  persons.  In  the  absence  of  fraud  or  breach  of  trust, 
the  transfer  has  the  same  effect  as  if  made  to  a  stranger.^  Nor  does 
the  mere  fact  that  a  stockholder  is  also  a  director  of  the  corporation 
affeet  his  right  to  make  a  bona  fide  transfer  of  his  shares.  His  right 
in  this  respect,  and  the  effect  of  the  transfer,  are  precisely  the  same 
as  in  case  of  any  other  stockholder,  provided  the  transfer  involves  • 
no  breach  of  his  trust  as  a  director,  and  is  not  made  fraudulently.'^ 

§3765.  Transfers  to  other  corporations.  If  a  corporation  has 
authority  to  purchase  shares  in  another  corporation,  and  does  so,  the 
other  corporation  cannot  refuse  to  recognize  the  transfer.  In  such 
a  case,  the  rights  of  the  transferee  are  the  same  as  if  it  were  a  natu- 
ral person.'^  It  is  otherwise,  however,  if  the  purchase  is  ultra  vires. 
If  a  corporation  makes  an  ultra  vires  purchase  of  stock  in  another 
corporation,  it  cannot  compel  the  latter  to  transfer  the  stock  to  it 
on  its  books,  so  as  to  entitle  it  to  vote  the  same  at  corporate  meet- 
ings.^* 

47  866  §  3761,  supra.  of   the   corporate   stock   will   be   dis- 

48  Douglas  V.  Aurora  Daily  News  cussed  later.  See  §  3862  et  seq.,  infra. 
Co.,  160  ni.  App.  506.  61  Johnston  v.  Laflin,  103  "U.  S.  800, 

49  "The  element  of  mutuality  was  86  L.  Ed.  532;  Johnson  v.  Laflin,  5 
wanting  and  the  restriction  claimed  Dm.  65^  Yei.  Cas.  No.  7,393;  Trisconi 
was  an  arbitrary  one  having  no  force  ^  Winship,  43  La.  Ann.  45,  26  Am. 
as  a  contract."  Finch  v.  Macoupin  g^  g^^  ^^g.  5,^  ^^^^^  Littledale,  9 
Telephone   &   Telegraph   Co.,    146   111.  ^h.   App.   257;    Gilbert's   Case,  5  Uh. 


App.  559;  In  re  Cawley,  42  Ch.  Div. 
209. 


App.   158. 

60  Hooker  v.  Midland  Steel  Co.,  215 
111.  444,  106  Am.  St.  Eep.  170,  74  N. 

E.  445;  Farmers'  &  Merchants'  Bank  ^^^^^  §^758  et  seq.,  supra. 

V.  Wasson,  48  Iowa  336,  30  Am.  Rep.  ^^  *"  ^^^  "S'^*  °^  corporations  to 

398;  "Walsh  v.  Goulden,  130  Mich.  531,  acquire  and  hold  stock  in  other  cor- 

90  N.  W.  406.  porations,  see  §  1116  et  seq.,  supra. 

The  question  of  fraud  by  a  corpo-  63Milbank  v.  New  York,  L.  E.  & 

rate  officer  in  buying  or  selling  shares  W.  R.  Co.,  64  How.  Pr.   (N.  T.)   20; 
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§  3766.  Transfers  after  dissolution  of  the  corporation  or  pending 
liquidation.  After  a  corporation  has  been  dissolved  by  expira- 
tion of  its  charter,  by  the  judgment  or  decree  of  a  court  or  otherwise, 
the  stockholders  have  not  the  same  power  to  transfer  the  legal  title  to 
their  shares  as  before  the  dissolution,  for  their  position  is  very  dif- 
ferent. After  the  dissolution  of  the  corporation,  their  only  right  is 
an  equitable  right  to  sha«e  in  the  assets  of  the  corporation  after  the 
payment  of  his  debts  'and  after  they  have  paid  or  been  charged  with 
any  indebtedness  which  may  have  been  due  from  them  to  the  corpo- 
ration. This  equitable  right  may  be  assigned,  but  in  such  a  case  the 
assignee  acquires  no  greater  or  different  rights  than  the  assignor. 
He  does  not  acquire  a  legal  title  to  the  shares,  as  in  the  case  of  a 
transfer  before  dissolution.^* 

The  owner  of  stock  in  an  insolvent  corporation  in  process  of  liq- 
uidation may  transfer  the  same  to  whomsoever  he  pleases,  for  while 
such  stock  may  possess  little,  if  any,  intrinsic  value,  it  is  neverthe- 
less still  property,  and  its  transfer  carries  with  it  whatever  rights 
would  accrue  to  the  original  owner.^*  But  such  transfer  does  not 
always  relieve  the  transferrer  from  liability  for  his  proportionate 
share  of  the  corporate  debts.^® 

XIX.    EFFECT  OP  TRANSFER 

§3767.  Scope  of  subdivision.  Some  matters  involving  the  effect 
of  a  transfer  of  shares  on  the  rights  and  liabilities  of  the  transferrer 
and  transferee  have  already  been  considered;  as,  for  example,  the 
right  to  dividends  as  between  the  transferrer  and  transferee,^'  the 
effect  of  a  transfer  on  the  right  of  the  corporation  to  set  off  dividends 
against  debts  due  to  it  from  the  transferrer,*'  ajid  that  the  transferee 
of  stock  sold  after  a  vote  to  increase  the  capital  stock  of  the  corpo- 
ration acquires  the  right,  incident  to  the  shares,  to  a  preference  in 

subscribing  for  or  purchasing  a  proportionate  amount  of  the  new 

« 

Franklin  Bank  v.  Commercial  Bank,  (N.  S.)  551,  111  Am.  St.  Eep.  637,  62 

36  Ohio  et.  |350,  38  Am.  Eep.  594.  Atl.  971. 

See  also  §1573,  supra.  64  James  v.  "Woodruff,  10  Paige  (N. 

Though  a  national  bank  has  no  au-  y.)  541^  aff'd  2  Den.  (N.  Y.)  574. 

thority  to  invest  its  funds  in  the  stock  gee  also  the  chapter  on  Forfeiture, 

of  other  corporations,  where  stock  is  Dissolution  and  Winding  TJp,  infra, 

assigned   to   it   as   collateral   security  65  People  v.  California  Safe  Deposit 

for  a  loan  and  it  acquires  title  thereto  ^  ^^^^^   „       ^g   ^^_    .                   j2^ 
for  foreclosure   of  its  lien,  it  is  en- 
titled  to  have  the  same  transferred  to 

it  on  the  corporate  books.     Westmin-  "  ^ee  subd.  xxxiv,  infra, 

ster  Nat.  Bank  v.  New  England  Elee-  ^"^  See  §  3700  et  seq.,  supra, 

trieal  Works,  73  N.  H.  465,  3  L.  E.  A.  58  See  §3697  et  seq.,  supra. 
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stock.^*  The  right  of  a  transferee  to  sue  to  set  aside  ultra  vires 
transactions  or  to  obtain  redress  for  the  conversion  of  eorporafe 
assets  will  be  considered  in  conilection  with  the  subject  of  stock- 
holders' suits;*"  and  the  right  of  a  transferee  to  have  the  transfer 
registered  on  the  corporate  books  and  a  new  certificate  issued  to  him 
in  connection  with  the  subject  of  the  registration  of  transf ers.^^ 

§3768.  General  principles.  As  a  general  rule  a  valid  transfer  of 
shares,  when  completed,  substitutes  the  transferee  for  the  transferrer 
as  a  stockholder  in  the  corporation  with  respect  both  to  rights  and  to 
liabilities.  The  transferrer  ceases  to  be  a  stockholder,  and  neither 
has  any  further  rights,  nor  is  subject  to  any  further  liabilities,  as 
sueh.*^  The  transferee  comes  in  and  takes  his  place.  He  is  vested 
by  substitution  with  all  the  rights  of  the  transferrer  in  the  stock,®^ 
and  holds  it  on  the  same  conditions  and  subject  to  the  same  liabilities 
and  obligations,®*  and  to  the  same  equities,  as  did  the  transferrer 


59  See  §  3461  et  seq.,  supra. 

60  See  §4060,  intia. 

61  See  §  3816,  infra. 

62  Whitney  v.  Butler,  118  TJ.  S.  655, 
30  L.  Ed.  266;  Parker  v.  Bethel  Hotel 
Co.,  96  Tenn.  252,  31  L..  E.  A.  706,  34 
8.  "W.  209;  West  Nashville  Planing- 
Mill  Co.  V.  Nashville  Sav.  Bank,  86 
Tenn.  252,  6  Am.  St.  Eep.  835,  6  S. 
W.  340;  Stewart  v.  Walla  Walla  Prtg. 
&  Pub.  Co.,  1  Wash.  521,  20  Pac.  605. 

68  United  Sta.tes.  Oajnpbell  v. 
American  Alkili  Co.,  125  Fed.  207, 
aff'g  113  Fed.  398. 

California.  Perkins  v.  Cowles,  157 
Cal.  625,  30  L.  E.  A.  (N.  S.)  283,  137 
Am.  St.  Eep.  158,  108  Pac.  711;  O'Dea 
V.  Hollywood  Cemetery  Ass  'n,  154  Cal. 
53,  97  Pac.  1. 

New  York.  Johnson  v.  Underhill, 
52  N.  Y.  203;  Clark  v.  Bankers'  Trust 
Co.,  99  Misc.  300,  163  N.  Y.  Supp.  748. 

Tennessee.  Parker  v.  Bethel  Hotel 
Co.,  96  Tenn.  252,  31  L.  E.  A.  706, 
34  S.  W.  209;  West  Nashville  Plan- 
ing-Mill  Co.  v.  Nashville  Sav.  Bank, 
86  Tenn.  252,  6  Am.  St.  Eep.  835,  6  S. 
W.  340. 

Washington.  Stewart  v.  Walla 
Walla  Prtg.  &  Pub.  Co.,  1  Wash.  521, 
20  Pac.  605. 


64  United  States.  Campbell  v. 
American  Alkili  Co.,  125  Fed.  207, 
aff'g  113  Fed.  398. 

CalifoiBla.  Perkins  v.  Cowles,  157 
Cal.  625,  30  L.  E.  A.  (N.  S.)  283,  137 
Am.  St.  Eep.  158,  ip8  Pac.  711;  O'Dea 
v.  Hollywood  Cemetery  Ass'n,  154 
Cal.  53,  97  Pac.  1;  Visalia  &  T.  E.  Co. 
V.  Hyde,  110  Cal.  632,  52  Am.  St.  Eep. 
136,  43  Pac.  10. 

Connecticut.  Hartford  &  N.  H.  E. 
Co.  V.  Boorman,  12  Conn.  530. 

Delaware.  Trustees  of  Mut.  Loan 
Ass'n  V.  Parsons,  3  Boyce  131,  80  Atl. 
1062. 

Kentucky.  Corbin  Banking  Co.  v. 
Mitchell,  141  Ky.  172,  31  L.  E.  A.  (N. 
S.)   446,  132  S.  W.  426. 

Maryland.  Bend  v.  Susquehanna 
Bridge  &  Bank  Co.,  6  Harr.  &  J.  128, 
14  Am.  Dec.  261. 

UTeiw  York.  Johnson  v.  Underhill, 
52  N.  Y.  203;  Eichards  v.  Eobin,  86 
Misc.  528,  148  N.  Y.  Supp.  822. 

Tennessee.  West  Nashville  Plan- 
ing-Mill  Co.  v.  Nashville  Sav.  Bank, 
86  Tenn.  252,  e  Am.  St.  Eep.  835,  6 
S.  W.  340. 

Vermont.  Lafountain  &  Woolson 
Co.  V.  Brown,   101   Atl.  36. 

Washington.       Stewart     v.     Walla 
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prior  to  the  transfer.®^  "The  general  rule  concerning  the  effect  of 
the  transfer  of  shares  in  a  corporation  is  that  such  transfer  operates 
as  a  novation  of  the  contract  of  membership.  The  transferrer  ceases 
to  be  a  shareholder,  and  the  transferee  becomes  one.  The  first  is 
ordinarily  relieved  from  all  further  liability  to  contribute  capital, 
and  loses  all  right  to  participate  in  the  further  profit  or  management ; 
the  transferee  takes  the  place  of  the  retiring  member,  and  by  impli- 
cation assumes  all  the  obligations  which  rested  upon  the  former 
holder  as  a  member  of  the  company,  and  ordinarily  becomes  liable 
for  calls  to  the  same  extent  as  the  former  owner  before  the  transfer 
was  made.  Assuming  the  burdens,  he  becomes  likewise  entitled  to 
all  the  benefits  attaching  to  ownership  of  the  shares.  In  the  absence 
of  charter  provisions  or  statutory  regulations,  this  general  rule  is 
almost  universally  recognized."®®  But  the  obligations  incurred  by 
a  registered  shareholder  can  only  be  discharged  by  a  novation,  accom- 
plished through  the  substitution  of  another  in  his  place  occupying 
the  same  relation,  and  that  requires  the  consent  of  the  party  to  be 
substituted.®'' 


Walla  Prtg.  &  Pub.  Co.,  1  Wash.  521, 
20  Pae.  605. 

"The  purchaser  takes  the  stock 
with  all  its  incidents. ' '  Laf  ountain  & 
Woolson  Co.  V.  Brown,  —  Vt.  — ,  101 
Atl.  36. 

"The  vendee  does,  in  all  cases  of 
sale  and  transfer  to  him,  take  the 
shares  with  a  right  to  all  the  benefits 
attached  to  or  growing  out  of  them; 
and  this  from  the  mere  fact  of  the 
sale  and  transfer.  And  so,  from  the 
same  fact,  te  takes  them  subject  to 
all  the  burdens  and  liabilities  grow- 
ing out  of  them."  Johnson  v.  Under- 
hill,  52  N.  Y.  203. 

"After  assignment  the  assignees 
hold  the  shares  on  the  same  condi- 
tions, and  are  subject  to  the  same 
rules  and  orders  as  the  original  sub- 
scribers, and  are  to  all  intents  and 
purposes  substituted  in  the  places  of 
the  original  subscribers."  Hudders- 
field  Canal  Co.  v.  Buckley,  7  T.  E.  36, 
quoted  with  approval  in  Hartford  & 
N.  H.  B.  Co.  V.  Boorman,  12  Conn. 
530. 


65  Kent  V.  Quicksilver  Min.  Co.,  78 
N.  Y.  159,  188. 

An  assignee  of  stock  takes  it  bur- 
dened with  any  equities  existing  as  to 
it  in  the  hands  of  his  assignor,  and 
hence  is  bound  by  an  agreement  of 
the  latter  relative  to  the  issuance  of 
preferred  stock.  In  re  Seneca  Oil 
Co.,  153  N.  Y.  App.  Div.  594,  138  N. 
Y.  Supp.  78,  afE'd  208  N.  Y.  545,  101 
N.  E  1121. 

A  purchaser  of  stock,  who  has 
knowledge  of  an  agreement  between 
the  seller  and  the  other  stockholders 
looking  to  the  consolidation  of  the 
corporation  with  another  one,  takes 
the  stock  cum  onere,  and  is  bound  by 
such  agreement.  Senn  v.  Union  Pre- 
mium &  Mercantile  Co.,  115  Mo.  App. 
685,  92  S.  W.  507. 

66  West  Nashville  Planiug-Mill  Co. 
V.  Nashville  Sav.  Bank,  '86  Tenu.  252, 
6  Am.  St.  Rep.  835,  6  S.  W.  340. 

67  Bussell  V.  Easterbrook,  71  Conn. 
50,  40  Atl.  905. 
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§3769.  Liability  for  calls— General  rules.  The  liability  for  calls 
after  a  transfer  of  stock  depends  upon  the  law  of  the  state  in  which 
the  corporation  is  located,  and  not  upon  the  law  of  the  state  in  which 
the  stockholder  may  reside,  and  in  whi6h  an  action  for  a  call  may  be 
brought.®* 

Since  a  valid  and  complete  transfer  of  shares  operates  as  a  nova- 
tion of  the  contract  of  membership,  and  substitutes  the  transferee  for 
the  transferrer  as  a  stockholder,  it  is  weU  settled  in  most  jurisdic- 
tions, in  the  absence  of  express  provision  to  the  contrary,*'  and  where 
the  transfer  has  been  registered  on  the  books  of  the  company,  if  such 
registry  is  required,'"'  that  a  transferee  of  shares  not  issued  as  full 
paid  ''^  is  liable  on  implied  contract  for  all  future  calls  thereon,  both 
to  the  corporation  and  to  its  creditors,  but  is  not  liable  on  calls  made 
prior  to  the  transfer,  although  not  payable  until  afterwards;  and 
the  transferrer  is  liable  for  calls  made  prior  to  the  transfer,  but  not 
for  calls  made  afterwards.'*    "The  transferee  is  vested,  by  substi- 


68  See  §  3777,  infra. 

69  See  §  3770,  infra. 

70  See  §  3788  et  seq.,  infra. 

71  See  §3771,  infra. 

72  United  States.  Pullman  v.  Up- 
ton, 96  U.  S.  328,  24  L.  Ed.  818;  Web- 
ster V.  Upton,  91  U.  S.  65,  23  L.  Ed. 
384;  Morris  v.  Dunbar,  177  Fed.  159; 
Campbell  v.  American  Alkili  Co.,  125 
Fed.  207,  aff 'g  113  Fed.  398;  Glenn  v. 
Porter,  73  Fed.  275;  Upton  v.  Burn- 
ham,  3.  Biss.  520,  Fed.  Cas.  No.  16,799; 
Upton  V.  Burnham,  3  Biss.  431,  Fed. 
Cas.  No.  16,798. 

Alabama.  Allen  v.  Montgomery  E. 
Co.,  11  Ala.  437. 

California.  Perkins  v.  Cowles,  157 
Cal.  625,  30  L.  E.  A.  (N.  S.)  283,  137 
Am.  St.  Eep.  158,  108  Pae.  711;  O'Dea 
V.  Hollywood  Cemetery  Ass'n,  154  Cal. 
53,  97  Pac.  1;  Visalia  &  T.  E.  Co.  v. 
Hyde,  110  Cal.  632,  52  Am.  St.  Eep. 
136,  43  Pae.  10;  People's  Home  Sav. 
Bank  v.  Eauer,  2  Cal.  App.  445,  84 
Pae.  329 ;  People 's  Home  Sav.  Bank  v. 
Sadler,  1  Cal.  App.  189,  81  Pae.  1029. 
See  also  People's  Home  Sav.  Bank  v. 
Riekard,  139  tial.  285,  73  Pae.  858. 

Connecticut.  Hartford  &  N.  H.  R. 
Co.  V.  Boorman,  12  Conn.  530. 


IXUnodis.  Kellogg  v.  Stoekwell,  75 
111.  68. 

Iowa.  Wishard  v.  Hansen,  99  Iowa 
307,  61  Am.  St.  Eep.  238,  68  N.  W. 
691;  Calumet  Paper  Co.  v.  Stolls  Inv. 
Co.,  96  Iowa  147,  59  Am.  St.  Eep.  362, 
64  N.  W.  782. 

Kansas.  Wiehita  Union  Terminal 
E.  Co.  V.  Kansas  City,  M.  &  O.  E. 
Co.,  100  Kan.  83,  163  Pac.  1067. 

Louisiana.  Haynes  v.  Palmer,  13 
La.  Ann.  240;  Union  Bank  of  Louisi- 
ana V.  Desban,  2  Eob.  486. 

Maryland.  Brant  v.  Ehlen,  59  Md. 
1;  Hall  V.  United  States  Ins.  Co.  of 
Baltimore,  5  Gill  484;  Bend  v.  Sus- 
quehanna Bridge  &  Bank  Co.,  6  Harr. 
.  &  J.  128,  14  Am.  Dee.  261. 

Michigan.  Merrimac  Miii.  Co.  v. 
Bagley,  14  Mich.  501. 

Missouri.  Miller  v.  Great  Republic 
Ins.  Co.,  50  Mo.  55;  Chouteau  Spring 
Co.  V.  Harris,  20  Mo.  382;  Dain  Mfg. 
Co.  V.  Trumbull  Seed  Co.,  95  Mo.  App. 
144,  68  S.  W.   951. 

New  York.  Sigua  Iron  Co.  v. 
Brown,  171  N.  Y.  488,  64  N.  E.  194, 
afe'g  58  App.  Div.  436,  69  N.  Y.  Supp. 
295;  Rochester  &  K.  F.  Laud  Co.  v. 
Raymond,  158  N.  Y.  576,  47  L.  R.  A. 
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tution,  with  the  rights  of  the  transferrer  to  the  stock,  but  assumes 
also  corresponding  obligations.  Because  the  transferrer  ceases  to 
have  a  voice  in  the  management  gf  the  company,  and  has  no  longer 


246,  53  N.  E.  507,  aff'g  4  App.  Div. 
600,  39  N.  Y.  Supp.  145;  Billings  v. 
Robinson,  94  N.  Y.  415;  Isham  v. 
Buckingham,  49  N.  Y.  216;  Schenec- 
tady &  S.  Plank  Eoad  Co.  v. 
Thatcher,  11  N.  Y.  102;  Cole  v.  Eyan, 
52  Barb.  168;  Cowles  v.  Cromwell,  25 
Barb.  413;  Mann  v.  Currie,  2  Barb. 
294. 

South  Carolina.  Efird  v.  Piedmont 
Land  Improvement  &  Investment  Co., 
55  S.  C.  78.,  32  6.  B.  758,  897. 

Tennessee.  West  Nashville  Plan- 
ing-Mill  Co.  v.  Nashville  Sav.  Bank, 
86  Tenn.  252,  6  Am.  St.  Eep.  835,  6  S. 
"W.  340;  Jackson  v.  Sligo,  M.  &  M. 
Co.,  1  Lea  210. 

Texas.    Cole  v.  Adams,  19  Tex.  Civ. 
App.  507,  49  S.  W.  1052. 
,  Wasliington.       Stewart     v.     "Walla 
Walla  Prtg.  &  Pub.  Co.,  1  Wash.  521, 
20  Pac.  605. 

Wisconsin.  Whitewater  Tile  & 
Pressed  Brick  Mfg.  Co.  v.  Baker,  142 
Wis.  420,  125  N.  W.  984. 

England.  Harrison's  Case,  6  Oh. 
App.  286;  Gilbert's  Case,  5  Ch.  App. 
559;  Weston's  Case,  4  Ch.  App.  20; 
Murray  v.  Bush,  L.  E.  6  H.  L.  37; 
Huddersfield  Canal  Co.  v.  Buckley,  7 
T.  E.  36. 

"The  reasons  for  subjecting  the 
original  subscribers  to  personal  lia- 
bility apply  with  equal  force  to  those 
who  become  stockholders  by  purchase. 
The  relation  of  a  stockholder  and  com- 
pany exists.  A  privity  between  them 
is  created."  Hartford  &  N.  H.  E.  Co. 
V.  Boorman,  12  Conn.  530,  quoted  with 
approval  in  Visalia  &  T.  E.  Co.  v. 
Hyde,  110  Cal.  632,  52  Am.  St.  Eep. 
136,  43  Pac.  10. 

"If  the  law  implies  a  promise  by 
the  original  holders  or  subscribers  to 
pay  the  full  par  value  when  it  may  be 
called,  it  follows  that  an  assignee  of 


stock,  when  he  has  come  into  privity 
with  the  company  by  having  stock 
transferred  to  him  on  the  company's 
books,  is  equally  liable.  The  same 
reasons  exist  for  implying  a  promise 
by  him  as  exists  for  raising  up  a 
promise  by  his  assignor.  And  such  is 
the  law  as  laid  down  by  the  text- 
writers  generally,  and  by  many  deci- 
sions of  the  courts.  *  *  *  We 
think,  therefore,  the  transferee  of 
stock  in  an  incorporated  company  is 
liable  for  calls  made  after  he  has 
been  accepted  by  the  company  as  a 
stockholder,  and  his  name  has  been 
registered  on  the  stock  books  as  a 
corporator;  and,  being  thus  liable, 
there  is  an  implied  promise  that  he 
will  pay  calls  made  while  he  contin- 
ues the  owner."  Webster  v.  TJpton, 
91  U.  S.  65,  23  L.  Ed.  384,  quoted  in 
part  with  approval  in  Sigua  Iron  Co. 
V.  Brown,  171  N.  Y.  488,  64  N.  E. 
194,  aff'g  58  N.  Y.  App.  Div.  436,  69 
N.  Y.  Supp.  295;  Stewart  v.  Walla 
Walla  Prtg.  &  Pub.  Co.,  1  Wash.  521, 
20  Pac.  605. 

Where  a  person  takes  a  transfer  of 
shares,  and  is  registered  as  owner 
on  the  books  of  the  corporation,  he 
cannot  avoid  liability  for  the  balance 
due  on  the  shades,  in  an  action  by  the 
corporation  or  its  receiver,  by  showing 
that  another  is  the  equitable  owner 
of  the  shares,  even  though  the  corpo- 
ration may  have  had  notice  thereof. 
Eussell  V.  Easterbrook,  71  Conn.  50, 
40  Atl.  905. 

A  purchaser  who  has  the  stock 
transferred  to  himself  on  the  corpo- 
rate books  cannot  escape  liability  for 
an  assessment  by  transferring  the 
shares  after  such  assessment  is  made. 
Visalia  &  T.  E.  Co.  v.  Hyde,  110  Cal. 
632,  52  Am.  St.  Eep.  136,  43  Pac.  10. 

This  rule  applies  only  where  there 
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any  interest  or  ownership  in  the  property,  he  is  freed  from  further 
liability,  and  the  transferee  is  substituted  and  subjected  to  future 


are  no  special  provisions  making  the 
original  subscribers  liable  for  the 
amount  of  their  subscriptions  not- 
withstanding a  transfer.  Where  there 
are  such  provisions  they  must  be  given 
effect.  Rochester  &  K.  F.  Land  Co. 
V.  Baymond,  158  N.  Y.  576,  47  L.  E. 
A.  246,  53  N.  E.  507,  aff'g  4  N.  T. 
App.  Div.  600,  39  N.  Y.  Supp.  145. 

Formerly  this  doctrine  was  not  rec- 
ognized in  Pennsylvania,  but  it  was 
held  that,  in  the  absence  of  express 
agreement  to  the  contrary,  or  a  re- 
lease by  the  corporation,  an  original 
subscriber  for  shares,  notwithstanding 
a  bona  fide  transfer  of  the  same  to  a 
responsible  party,  remained  liable  for 
the  full  amount  of  his  subscription, 
even  though  the  corporation  expressly 
consented  to  the  transfer;  and  that 
the  transfere^e  did  not  assume  any  lia- 
bility, even  for  future  calls,  unless 
such  liability  was  expressly  imposed 
by  the  charter  or  general  law,  or  as- 
sumed by  an  express  agreement  with 
the  corporation.  Unless  liability  was 
thus  imposed  or  assumed,  the  only 
remedy  of  the  corporation  was  held  . 
to  be  by  an  action  against  the  orig- 
inal subscriber,  or  by  forfeiture  or 
sale  of  the  shares  for  nonpayment  of 
assessments,  when  such  a  remedy  was 
given  by  the  charter  or  by  statute,  as 
hereinbefore  explained.  Messersmith 
y.  Sharon  Sav.  Bank,  96  Pa.  St.  440; 
Franks  Oil  Co.  v.  McGleary,  63  Pa.  St. 
317;  Palmer  v.  Ridge  Min.  Co.,  34 
Pa.  St.  288;  Graff  v.  Pittsburgh  &  S. 
R.  Co.,  31  Pa.  St.  489;  Pittsburgh  & 
C.  E.  Co.  V.  Clarke  &  Thaw,  29  Pa.  St. 
146;  Everhart  v.  Westchester  &  P. 
R.  Co.,  28  Pa.  St.  '339;  Delaware  &  S. 
Canal  Navigation  v.  Sansom,  1  Binn. 
(Pa.)  70.  See  also  Morris  v.  Dun- 
bar, 177  Fed.  159. 

The  case  of  Merrimac  Min.  Co.  v. 
Levy,   64   Pa,    St.    227,    93    Am.    Dec. 


697,  is  sometimes  cited  as  laying  down 
a  different  rule;  but  in  this  case  the 
court  merely  followed  the  decisions 
of  another  state,  in  which  the  corpo- 
ration was  located.  See  Franks  Oil 
Co.  V.  McCleary,  63  Pa.  St.  317,  319. 

In  Bell's  Appeal,  115  Pa.  St.  88,  2 
Am.  St.  Rep.  532,  8  Atl.  177,  these 
decisions  were  distinguished  and  lim- 
ited, and  a  transferee  of  shares  was 
held  liable,  as  upon  implied  contract, 
for  calls  made  upon  the  shares  after 
the  transfer  for  the  purpose  of  paying 
the  debts  of  an  insolvent  corporation. 
See  also  Citizens'  &  Miners'  Sav. 
Bank  &  Trust  Co.  v.  Gillespie,  115  Pa. 
St.  564,  9  Atl.  73;  In  re  Lane's  Ap- 
peal, 105  Pa.  St.  49,  51  Am.  Rep.  166, 
to  the  same  effect. 

In  Morris  v.  Dunbar,  177  Fed.  159, 
it  is  said  that  "while  these  eases  de- 
clare that  the  transferee  of  stock  of 
an  insolvent  corporation  must  pay  a 
pro  rata  share  of  the  unpaid  capital 
for  the  benefit  of  the  corporation's 
creditors,  they  do  not  hold  that  the 
original  subscriber  for  such  stock  does 
not  also  remain  liable  on  his  contract 
of   subscription. ' ' 

In  Finletter  v.  Acetylene  Light, 
Heat  &  Power  Co.,  215  Pa..  St.  86, 
64  Atl.  429,  it  was  held  that  the  orig- 
inal subscribers  could  not  be  held 
liable  for  assessments  made  after  the 
transfer,  where  all  instalments  had 
been  paid  at  the  time  of  the  trans- 
fer and  the  transferees  had  been  ac- 
cepted by  the  company  as  sharehold- 
ers, citing  Lane's  Appeal,  supra. 

The  General  Railroad  Law  of  1849 
provided  that  the  assignee  of  shares 
in  railroad  companies  should  take 
them  subject  to  all  the  liabilities,  con- 
ditions and  penalties  incident  thereto, 
in  the  same  manner  as  the  original 
subscriber  would  have  been,  and  it 
was  held  that  under  this  provision  the 
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calls  by  the  corporation  for  further  aid  to  carry  on  its  business  and 
fulfill  its  corporate  ends. ' ' ''' 

The  liability  as  between  the  transferrer  and  the  transferee  is  fixed 
by  the  date  of  the  call  rather  than  the  date  when  it  becomes  pay- 
able. So  the  transferrer  is  liable  foi'  a  call  made  prior  to  the  date 
of  the  transfer  though  by  its  terms  it  is  not  payable  until  after- 
wards.''* And  it  has  been  held  that  it  is  sufficient  to  show  that  the 
transferee  purchased  the  stock  and  that  a  certificate  therefor  was 
issued  to  him  on  the  day  that  the  assessment  sought  to  be  enforced 
against  him  was  made,  since  it  cannot  be  presumed  that  the  assess- 
ment was  made  a  fraction  of  a  day  prior  to  the  purchase.''* 

The  transferee  cannot  escape  liability  for  the  amount  of  a  call 
because  it  was  made  to  meet  obligations  incurred  before  the  transfer.''® 

It  has  been  held  that  where  stock  is  sold  to  pay  a  delinquent  assess- 
ment the  purchaser  takes  merely  the  title  of  the  delinquent  stock- 
holder, and  takes  it  subject  to  liability  for  the  unpaid  subscription; '''' 
but  there  is  authority  to  the  contrary.''^ 

An  agreement  by  the  seller  of  stock,  in  the  contract  of  sale,  to  pay 
a  call  on  the  stock  when  made,  is  not  for  the  benefit  of  the  corpora- 
tion, and  it  cannot  sue  thereon.''®  Especially  is  the  transferee  liable 
to  pay  calls  where  he  has  expressly  agreed  with  the  corporation  to 
pay  them,^''  or  where  he  has  paid  previous  calls  made  after  the  trans- 
assignee  takes  subject  to  all  unpaid  Cal.  632,  52  Am.  St.  Kep.  136,  43  Pac. 
instalments,    whether    called    at    the      10. 

time  of  his  purchase  or  not.     Com.  v.  TTO'Dea    v.    Hollywood    Cemetery 

Lehigh  Ave.  Ry.  Co.,  129  Pa.  St.  405,      Ass'n,  154  Cal.  53,  97  Pac.  1. 
6  L.  R.  A.  367,  18  Atl.  414,  498.  78  A  purchaser   of,  stock   and  prop- 

The  effect  of  the  Act  of  June  24,  erty  mortgaged  to  secure  the  subscrip- 
1895  (P.  L.  258),  is  to  change  the  for-  tion  thereof  at  a  judicial  sale  to  en- 
mer  rule  and  to  relieve  the  transfer-  force  unpaid  calls  is  not  liable  for  a 
rer  from  liability  in  all  cases,  pro-  balance  remaining  due.  Succession  of 
vided  the  transfer  is  made  in  good  Thomson,  46  La.  Ann.  1074,  15  So. 
faith.    Morris  v.  Dunbar,  177  Fed.  159.       379. 

73  Campbell  v.  American  Alkili  Co.,  79  Crown  Slate  Co.  v.  Allen,  199  Pa. 
125  Ted.  207,  aff'g  113  Fed.  398.              239,  48  Atl.  968. 

74  Campbell  v.  American  Alkili  80  A  transferee  of  stock  who  signs  a 
Co.,  125  Fed.  207,  aff'g  113  Fed.  398.      paper   purporting   to    be    an    original 

76  San     Gabriel     Valley     Land     &  subscription,  and  expressly  agrees  to 

Water  Co.  v.  Dennis,  99  Cal.  xix,  34  pay    the    amount    subscribed    as    the 

Pac.   441.  board  of  directors  may  order,  assumes 

This  is  particularly  true  where  the  the  liability  of  the  original  stock- 
purchaser  paid  a  portion  of  the  as-  holder,  and  is  liable  for  the  amount 
sessment  and  requested  time  in  which  unpaid  on  the  stock.  Citizens'  & 
to  pay  the  balance.     Id.  Miners'  Sav.  Bank  &  Trust  Co.  v.  Gil- 

76  Visalia  &  T.  B.  Co.  v.  Hyde,  110  lespie,  115  Pa.  St.  564,  9  Atl.  73. 
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fer  of  the  stock  to  him  on  the  books  of  the  company,'^  or  where  he 
pays  a  portion  of  the  amount  called  for  and  asks  for  further  time  in 
which  to  pay  the  balance.'* 

As  was  shown  in  a  former  chapter,  it  is  held  in  a  few  states  that, 
where  a  statute  allows  a  corporation  to  forfeit  shares  for  nonpayment 
of  assessments,  the  law  doesi  not  imply  a  promise  to  pay,  so  as  to 
render  a  subscriber  liable  to  an  action,  but  that,  to  support  an  action, 
there  must  be  an  express  promise.  And  in  these  jurisdictions,  no 
promise  on  the  part  of  a  transferee  would  be  implied.'*  But  even 
under  this  rule  an  express  promise  by  the  subscriber  to  pay  all  assess- 
ments on  his  shares  does  not  bind  him  to  pay  sums  assessed  after  he 
has  transferred  his  shares  to  another,  and  he  does  not  become  liable 
for  such  assessments  by  subsequently  repurchasing  the  same  shares.'* 

In  order  that  a  stockholder  may  be  released  from  liability  for 
calls  on  his  shares  after  he  has  transferred  the  same,  the  transfer 
must  be  bona  fide.'*  He  is  not  released  by  an  assignment  to  a 
fictitious  person.'®  And  when  the  corporation  is  insolvent,  a  transfer, 
in  order  that  it  may  release  the  transferrer  from  liability  to  or  for 
the  benefit  of  creditors  for  a  balance  due  on  the  stock,  or  even  to  the 
corporation,  must  be  made  to  a  person  who  is  legally  capable  of 
assuming  liability,  and,  by  the  weight  of  authority,  who  is  financially 
responsible,  or  at  least  apparently  so."' 

A  stockholder  cannot  escape  liability  by  transferring  his  stock  to 
a  third  person  without  the  latter's  knowledge  or  consent."  And  the 
transferrer  also  remains  liable  where  the  stock  has  never  been  de- 
livered to  the  transferee  and  the  latter  refuses  to  accept  it  and  notifies 
the  corporation  not  to  transfer  it  to  him  on  the  books,  although  he 
thereby  becomes  liable  to  the  transferrer  in  damages  for  breach  of 
contract.'^ 

81  SigTia  Iron  Co.  v.  Brown,  171  N".  mere  nullity.  It  transferred  no  right 
T.  488,  64  N.  E.  194,  aff'g  58  N.  Y.  simply  because  there  was  no  real 
App.  Div.  436,  69  N.  Y.  Supp.  295.  person 'to    receive    it    on   its  passing 

82  San  Gabriel  Valley  Land  &  Water  from  the  original  proprietor. .  Assum- 
Co.  V.  Dennis,  99  Cal.  xix,  34  Pae.  441.  ing  it  to  be  sufSeient  evidence  of  an 

83  See  §  658,  supra.  abandonment,   it    still    does  not   help 

84  Franklin  Glass  Co.  v.  Alexander,  the  defendant,  for  an  individual  can- 
2  N.  H.  38Q,  9  Am.  Dec.  92.  not  release  himself  from  the  obliga- 

85  Rochester  -&  K.  F.   Land   Co.  v.  tion  of  a  contract  against  the  consent 
Eaymond,  158  N.  Y.  576,  47  L.  E.  A.  of  the   obligee;   and  the   defendant's  , 
246,  53  N.  B.  507,  aff'g  4  N.  Y.  App.  subscription   to  the  capital  stock  of 
Div.  600,  39  N.  Y.  Supp.  145.  the  plaintife  is  a  contract." 

86  Muskingum  Valley  Turnpike  Co.  87  See  subd.  xxxin,  infra. 

V.   Ward,   13   Ohio   120,   42   Am.   Dec.  8S  Eider  v.  Morrison,  54  Md.  429. 

191.    It  was  said  in  this  case:     "The  89 Russell  v.  Easterbrook,  71  Conn, 

assignment  to  a  fictitious  person  is  a      50,  40  Atl.  905. 
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A  director  who  fraudulently  procures  stock  to  be  issued  to  himself 
in  excess  of  the  number  of  shares  for  which  he  has  subscribed  may- 
be held  liable  for  the  par  value  of  the  excess  shares  although  he  has 
sold  them.90 

If  a  corporation  allows  a  person  to  r6main  oh  its  books  as  a  stock- 
holder, to  vote  the  stock,  and  continue  as  an  officer,  after  the  stock  has 
been  sold  to  him,  or  under  an  execution  against  him,  it  will  be 
estopped  to  deny  that  he  owns  the  stock;  and  to  sue  the  purchaser 
to  recover  an  assessment  thereon.*^  And  similarly  where  it  ratifies 
a  sale  by  canceling  the  certificate  issued  to  the  seller  and  issuing 
a  new  one  to  the  purchaser,  and  recovers  and  enforces  a  judgment 
against  the  purchaser  for  the  amount  of  a  call,  it  cannot  thereafter 
hold  the  seller  liable  as  a  stockholder.*^ 

§3770.  — Charter  or  statutory  provisions.  The  liability  for  calls 
after  a  transfer  of  shares  is  sometimes  fixed  by  express  provision  in 
the  charter  of  a  corporation,  or  by  a  general  law.  In  some  states  it 
is  provided  that  both,  the  transferrer  and  the  transferee  shall  be 
liable  for  the  full  amount  remaining  unpaid  on  the  shares,  whether 
the  calls  are  made  before  or  after  the  transfer.**  In  others  the  gen- 
eral rule,  previously  stated,**  that  the  transferee  is  liable  for  all  calls 
made  after  the  transfer,  while  the  transferrer  is  liable  for  all  calls 
made  prior  to  the  transfer,  but  not  for  those  made  afterwards,  has 
been  laid  down  by  statute.** 

90  Whitewater  Tile  &  Pressed  Brick  Virginia.  Hamilton  v.  Glenn,  85 
Mfg.  Co.  V.  Baker,  142  Wis.  420,  125      Va.  901,  9  S.  E.  129. 

N.  W.  984.  A  statute  providing  that   all   sales 

91  Vale  Mills  v.  Spalding,  62  N.  H.      of  corporate   stock  shall   transfer   to 

605.  the   purchaser   all   the   original   hold- 

92  Eoohester  &  K.  F.  Land  Co.  v.  er  's  rights,  and  subject  him  to  any 
Raymond,  158  N.  Y.  576,  47  L.  E.  A.  unpaid  balance  due  on  the  stock,  does 
246,  53  N.  E.  507,  afE'g  4  N.  Y.  App.  mot  apply  where  a  stockholder  who  is 
Div.  600,  39  N.  Y.  Supp.  145.       •  indebkted  tp  the  company  conveys  all 

93  United  States.  Priest  v.  Glenn,  his  stock  to  a  person  as  trustee  to 
51  Fed.  400.  sell  the   same   to   any   one  who   will 

Alabama.    Morris  v.  Glenn,  87  Ala.  pay  his  indebtedness  to  the  company, 

628,  7  So.  90.  ajad  get  a  discharge  therefrom,  so  as 

Illinois.     Sprague  v.  National  Bank  to   render   the   trustee   liable   for   an 

of  America,  172  111.  149,  42  L.  K.  A.  unpaid  balance  due  on  the  stock,  for 

606,  64  Am.  St.  Eep.  17,  50  N.  E.  19.  such  a  transfer  is  not  a  sale  of  the 
Iowa.     White   V.   Green,   105   Iowa  stock,  within  the  meaning  of  the  stat- 

176,  74  N.  W.  928.  ute.    Powell  v.  Wipiamette  Valley  E. 

Maryland.    Hambleton  v.  Glenn,  72  Co.,  15  Ore.  393,  15  Pac.  663. 

Md.  331,  20  Atl.  115;  McKim  v.  Glenn,  94  866  §  3769,  supra. 

66  Md.  479,  8  Atl.  130.  95  This  is  true  in  Pennsylvania,  un- 

Missouri.     Glenn  v.  Hunt,,  120  Mo.  der  Act  of  June  24,  1895  (P.  L.  258). 

330,  25  S.  W.  181.  Morris  v.  Dunbar,  177  Fe(J.  159. 

6279 


§  3770]  Private  Coepokations  [Ch.  56 

Under  a  constitutional  or  statutory  provision  making  the  original 
subscribers  for  stock  in  a  corporation  liable  for  claims  against  the 
corporation  to  the  extent  of  their  unpaid  subscriptions,  and  declar- 
ing that  "the  liability  for  the  unpaid  subscriptions  shall  follow  the 
stock,"  it  has  been  held  that  original  subscribers  for  stock  remain 
liable  for  the  amount  unpaid  on  their  subscriptions  after  they  have 
transferred  their  shares,  and  the  transferee's  liability  is  merely 
cumulative.*^ 

It  is  sometimes  provided  in  stock  certificates  that,  after  payment 
of  a  specified  amount  per  share,  the  subscribers  shall  not  be  liable 
for  any  balance  of  their  subscriptions  excepting  upon  such  shares  as 
shall  stand  in  their  respective  names  on  the  books  of  the  company 
at  the  time  when  any  subsequent  assessments  or  calls  are  made,  but 
that  the  holders  of  such  shares  Of  record  on  the  books  of  the  com- 
pany, and  they  only,  shall  be  liable  for  the  same.®' 

A  statute  providing  that  no  transfer  of  stock  shall  exempt  the 
transferrer  from  the  obligation  to  pay  instalm^ts  afterwards  called 
for,  until  50  per  cent,  on  each  share  shall  have  been  paid,  exempts 
from  liability  to  the  company  those  only  who  have  transferred  their 
shares  after  the  payment  of  50  per  cent,  on  each  share,  before  the 
instalments  have  matured,  and  payment  has  been  demanded.®* 

§3771.  —  Stock  issued  as  fvill  paid;  watered  or  fictitiously  paid  up 
stock.  "When  stock  is  issued  as  full  paid,  purchasers  haVe  a  right 
to  rely  upon  the  representation,  unless  they  have  notice  that  it  is 
false.  In  such  a  case,  therefore,  bona  fide  purchasers  are  not  liable 
for  calls,  either  to  the  corporation  or  to  creditors,  if  the  shares  are 
not  in  fact  fully  paid  for.®*    This  rule  clearly  applies  where  the  stock 

96  Commercial  Nat.  Bank  of  Omaha  Foreman  y.  Bigelow,  4  Cliff.  508,  Ted. 

V.  Gibson,  37  Neb.  750,  56  N.  W.  616.  Cas.  No.  4,934;  Steacy  v.  Little  Eock 

»7  Campbell  v.  American  Alkili  Co.,  &  Ft.'S.  B.  Co.,  5  Dill.  348,  Fed.  Cas. 

125  Fed.  207.  No.  13,329;  Phelan  v.  Hazard,  5  Dill. 

98  Ticksburg,  S.  &  T.  E.  Co.  v.  Mc-  45,  Fed.  Cas.  No.  11,068. 

Keen,  14  La.  Ann.  724.  lUinois.     Garden  City  Sand  Co.  v. 

99  United  States.  Clark  v.  Johnson,  American  Eefuse  Crematory  Co.,  205 
245  Fed.  442;  Enright  v.  Heckscher,  111.  42,  68  N.  E.  724;  Sprague  v.  Na- 
240  Fed.  863;  In  re  Eemington  Auto-  tional  Bank  of  America,  172  111.  149, 
mobile  &  Motor  Co.,  153  Fed.  345,  42  L.  E.  A.  606,  64  Am.  St.  Eep.  17, 
modifying  judgment  139  Fed,  766;  50  N.  E.  19,  afif'g  66  111.  App.  320; 
Eood  V.  Whorton,  67  Fed.  434,  74  Coleman  v.  Howe,  154  111.  458,  45  Am. 
Fed.  118;  Du  Pont  v.  Tilden,  42  Fed.  St.  Rep.  133,  39  N.  E.  725,  aff'g  5^ 
87;  Cleveland  Eolling-Mill  Co.  v.  111.  App.  82;  Cohen  v.  Toy  Gun  Mfg. 
Texas  &  St.  L.  E.  Co.,  27  Fed.  250;  Co.,  172  111.  App.  330. 
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certificates  recite  that  the  shares  represented  thereby  are  fully  paid 


Iowa.  Wishard  v.  Hansen,  99  Iowa 
307,  61  Am.  St.  Eep.  238,  68  N.  W. 
691. 

Kentucky.  Hess  v.  Trumbo,  27  Ky. 
L.  Rep.  320,  84  S.  W.  1153. 

Maine.  Morgan  v.  Howland,  89 
Me.  484,'  36  Atl.  990;  Libby  v.  Tobey, 
82  Me.  397,  19  Atl.  904. 

Maryland.  Brant  v.  Ehlen,  59  Md.  1. 

Miclligan.  Young  v.  Erie  Iron  Co., 
65  Mich.  Ill,  31  N.  W.  814. 

Minnesota.  Wallace  v.  Carpenter 
Elec.  Heating  Mfg.  Co.,  70  Minn.  321, 
68  Am.  St.  Sep.  530,  73  N.  W.  189. 

Missouri.  Berry  v.  Rood,  168  Mo. 
316,  67  S.  W.  644;  Erskine  v.  Loewen- 
stein,  82  Mo.  301,  aff'g  11  Mo.  App. 
595;  Johnson  v.  Lullman,  15  Mo.  App. 
55;  Keystone  Bridge  Co.  v.  McOluney, 
8  Mo.  App.  496. 

Nebraska.  Troup  v.  Hprbach,  53 
Neb.  795,  74  N.  W.  326. 

New  Hampshire.  Westminster  Nat. 
Bank  v.  New  England  Electrical 
Works,  73  N.  H.  465,  3  L.  R.  A.  (N. 
S.)  551,  111  Am.  St.  Rep.  637,  62  Atl. 
971. 

New  Jersey.  Easton  Nat.  Bank  v. 
American  Brick  &  Tile  Co.,  69  N.  J. 
Eq.  326,  60  Atl.  54,  aff'd  70  N.  J.  Eq. 
722,  64  Atl.  1095. 

New  York.  Van  Slochem  v.  Vil- 
lard,  154  App.  Div.  161,  138  N.  Y. 
Supp.  852. 

Pennsylvania.  I'reneh  v.  Harding, 
46 .Pa.  Super.  Ct.  363,  aff'd  235  Pa.  79, 
Ann.  Cas.  1914  B  744,  83  Atl.  586. 

Tennessee.  Albitztigui  v.  Guada- 
lupe Y  Caloo  Min.  Co.,  92  Tenn.  598, 
22  S.  W.  739;  West  Nashville  Plan- 
ing-Mill  Co.  v.  Nashville  Sav.  Bank, 
86  Tenn.  252,  6  Am.  St.  Rep.  835,  6  S. 
W.  340. 

Washington.  Davies  v.  Ball,  64 
Wash.  292,  Ann.  Cas.  1914  B  750,  116 
Pao.  833. 

"A  purchaser  or  assignee  of  stock, 
which  has  not  been  fully  pai^,  does 
not   become    liable    to   the    corporate 


creditors  for  the  unpaid  balance, 
where  the  stock  has  been  issued  as 
fully  paid,  and  he  has  acquired  the 
same  in  good  faith  and  without  no- 
tice that  it  -has  not  been  fully  paid. ' ' 
Coleman  v.  Howe,  154  111.  458,  471,  45 
Am.  St.  Rep.  133,  39  N.  E.  725. 

"The  rule  which  makes  a  trans- 
feree liable  for  unpaid  calls  is  based 
upon  the  implied  agreement  arising 
where  one  takes  shares  subject  to 
calls,  and  causes  them  to  be  trans- 
ferred to  himself.  But  where  the  pur- 
chaser of  such  shares  buys  them  as 
paid  up  shares  and  without  notice 
that  they  are  not  in  fact  paid  up, 
then  no  implication  arises  of  an  agree- 
ment to  pay  anything  to  the  corpo- 
ration' for  such  shares.  In  such  case 
there  are  no  facts  from  which  to  im- 
ply an  agreement.  The  representa- 
tion made  by  the  corporation,  either 
upon  the  face  of  the  stock  certificate 
Or  by  its  officers,  that  the  shares  are 
paid  up  will,  as  between  the  corpora- 
tion and  such  transferee,  prevent  any 
contract  by  implication."  West 
Nashville  Planing-Mill  Co.  v.  Nash- 
ville Sav.  Bank,  86  Tenn.  252,  6  Am. 
St.  Rep.  835,  6  S.  W.  340. 

"The  liability  for  subscription  to 
the  stock  of  a  corporation  is  founded 
on  contract.  Where  one  agrees  to 
take  a  certain  number  of  shares,  the 
law  implies  a  promise  to  pay  for 
them  according  to  the  terms  of  -  his 
subscription.  If  they  are  sold  be- 
fore all  instalments  are  paid,  and  are 
bought  with  such  knowledge,,  the  law 
implies  a  promise  on  the  part  of  the 
purchaser  to  pay  whatever  may  be 
due  thereon,  according  to  the  terms 
of  the  original  subscription.  In  such 
cases  the  purchaser  stands  in  the 
shoes  of  the  original  subscriber. 
These  are  elementary  principles, 
about  which  there  can  be  no  conten- 
tion. But  where  shares  are  issued  by 
the  company  to  the  subscriber  as  fuU- 
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and  nonassessable.^  And  some  courts  hold  that  it  applies  even  where 
the  certificates  contain  no  such  recital,  if  they  do  not  show  that  the 
stock  has  not  been  fully  paid,  on  the  theory  that  the  issuance  of 
certificates  in  that  form  is  a  representation  that  the  stock  has  been 
fully  paid  for.^    Other  courts,  however,  hold  that,  in  the  absence  of 


paid  shares,  and  are  sold  by  the  sub- 
scriber as  such,  there  is  no  ground 
on  which  a  promise  can  be  implied 
on  the  part  of  the  purchaser  with- 
out notice,  to  be  answerable  either  to 
the  company  or  to  its  creditors, 
should  the  representations  on  the 
faith  of  which  he  purchased,  prove  to 
be  false.  He  could  not  be  held  liable 
on  the  ground  of  contract,  because  he 
never,  agreed  to  purchase  any  other 
shares  than  full-paid  shares;  and  if  it 
be  said  that  the  shares  were  fraudu- 
lently issued,  he  could  not  be  held  li- 
able on  the  ground  of  fraud,  because 
he  was  in  no  sense  a  party  to  the 
fraud."  Brant  v.  Ehlen,  59  Md.  1, 
23. 

1  United  States.  Clark  v.  Johnson, 
245  Fed.  442;  In  re  Eemington  Auto- 
mobile &  Motor  Co.j  153  Ted.  345, 
modifying  judgment  139  Fed.  766; 
Eood  v.  Whorton,  67  Fed.  434,  aff'd 
on  other  grounds  without  determin- 
ing this  question  74  Fed.  118;  Steaey 
V.  Little  Rock  &  Ft.  S.  E.  Co.,  5  Dill. 
348,  Fed.  Cas.  No.  13,329.  See  also 
Phelan  v.  Hazard,  5  Dill.  45,  .Fed. 
.  Cas.  No.  11,068. 

Delaware.  See  John  W.  Cooney 
Co.  V.  Arlington  Hotel  Co.,  —  Del.  Ch. 
— ,  101  Atl.  879. 

Illinois.  Gillett  v.  Chicago  Title  & 
Trust  Co.,  230  111.  373,  411,  82  N.  E. 
891. 

Iowa.  See  Wishard  v.  Hansen,  99 
Iowa  307,  61  Am.  St.  Eep.  238,  68  N. 
W.  691. 

Kentucky.  Hess  v.  Trumbo,  27  Ky. 
L.  Eep.  320,  84  S.  W.  1153. 

Michigan.  Young  v.  Erie  Iron  Co., 
65  Mich.  Ill,  31  N.  W.  814. 

Nebraska.  Troup  v.  Horbach,  53 
Neb.  795,  74  N,  W.  326. 


New  Jersey.  Easton  Nat.  Bank  v. 
American  Brick  &  (Tile  Co.,  69  N.  J. 
Eq.  326,  60  Atl.  54,  aff'd  70  N.  J.  Eq. 
722,  64  Atl.  1095. 

Tennessee.  Albitztigui  v.  Guada- 
lupe Y  Caloo  Min.  Co.,  92  Tenn.  598, 
22  S.  W.  739. 

Washington.  Davies  v.  Ball,  64 
Wash.  292,  Ann.  Cas.  1914,B  750,  116 
Pac.  833. 

2-Keystone  Bridge  Co.  v.  McCluney, 
8  Mo.  App.  496;  Finletter  v.  Apple- 
ton,  195  Pa.  349,  45  Atl.  1063;  French 
V.  Harding, .  46  Pa.  Super.  Ct.  363, 
aff'd  235  Pa.  79,  Ann.  Cas.  1914  B 
744,  83  Atl.  586;  West  Nashville  Plan- 
ing-Mill  Co.  v.  Nashville  Sav.  Bank, 
86  Tenn.  252,  6  Am.  St.  Eep.  835,  6 
8.  W.  340.  See  also  Clark  v.  John- 
son, 245  Fed.  442;  Davies  v.  Ball,  64 
Wash.  292,  Ann.  Cas.  1914  B  750,  116 
Pae.  833. 

In  Du  Pont  v.  Tilden,  42  Fed.  87, 
the  certificates  apparently  contained 
no  such  recital. 

In  Brant  v.  Ehlen,  59  Md.  1,  it  does 
not  .clearly  appear  whether  the  certifi- 
cates contained  such  a  recital,  but 
apparently  they  did  not,  for  the  court 
says  that  they  were  in  the  ordinary 
form  of  full  paid  stock,  with  nothing 
on  their  face  to  indicate  that  they 
were  not  fully  paid. 

"The  corporation,  in  putting  such 
shares  upon  the  market,  has  put  it 
in  the  power  of  the  subscriber  to  sell 
the  same  to  persons  innocent  of  the 
true  fact,"  and  hence  ought  not  to 
be  suffered  to  demand  from  an  inno- 
cent transferee  for  value  the  balance 
of  the  subscription  price.  West  Nash- 
ville Planing- Mill  Co.  v.  Nashville  Sav. 
Bank,  86  Tenn.  252,  6  Am.  St.  Eep. 
835,  6  S.  W.  340. 
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any  requirement  to  the  contrary,  the  corporation  is  not  bound  to  have 
the  certificate  show  full  or  any  payment,  or  the  terms  upon  which  it 
was  issued,  and  that  the  purchaser  has  no  right  to  assume  anything 
in  regard  to  payment  merely  because  the  certificate  is  silent  on  the 
subject,  and  that  no  estoppel  by  representation  can  be  invoked  against 
the  corporation  merely  because  the  certificates  do  not  recite  that  the 
stock  has  been  paid  for  in  full.'  And  they  hold  that  since  certificates 
of  stock  are  not  negotiable  instruments,  a  purchaser  of  them  in  the 
open  market  takes  them  subject  to  all  the  liabilities  and  obligations 
of  his  assignor  respecting  them,*  and  is  liable  for  calls  in  case  the 
stock  which  they  represent  is  not  full  paid  although  there  is  nothing 
in  the  certificates  to  indicate  that  such  was  the  case* 

The  transferrer,  if  he  was  not  himself  a  bona  fide  purchaser,  re- 
mains liable,  notwithstanding  the  transfer.* 


"If  any  presumption  of  fact  arises 
from  the  face  of  a  stock  certificate  in 
customary  form,  *  *  *  it  is,  that 
the  stock  certified  to  belongs  to  the 
holder;  is  his  without  incumbrance — 
in  other  words,  is  fully  paid  for." 
Johnson  v.  Lullman,  15  Mo.  App.  55, 
aff'd  88  Mo.  567. 

3  Perkins  v.  Cowles,  157  Cal.  625, 
30  L.  E.  A.  (JSr.  S.)  283,  137  Am.  St. 
Rep.  158,  108  Pac.  711;  O'Dea  v.  Hol- 
lywood Cemetery  Ass'n,  154  Cal.  53, 
97  Pac.  1.  Attention  is  called  in  both 
of  these  cases  to  the  fact  that  the 
certificates  in  question  were  issued 
before  Civ.  Code,  §  323,  was  amended 
so  as  to  require  certificates  issued 
prior  to  the  payment  of  the  full 
amount  due  to  state  the  amount  paid. 

4  See  §  3779,  infra. 

5  Perkins  v.  Cowles,  157  Cal.  625, 
30  L.  E.  A.  (N.  S.)  283,  137  Am.  St. 
Rep.  158,  108  Pac.  711;  O'Dea  v.  Hol- 
lywood Cemetery  Ass'n,  154  Cal.  53, 
97  Pac.  1. 

See  also  Stockton  Combined  Har- 
vester &  Agricultural  Works  v.  Hou- 
ser,  109  Gal.  1,  41  Pac.  809,  where  it 
is  held  that  where  stock  is  issued  by 
a  corporation  at  less  than  par  in 
payment  for  property,  and  there  is 
no  indorsement  on  the  certificate  that 
it  is  for  fully  paid  or  nonassessable 


stock,  and  no  showing  that  there  was 
any  agreement  that  it  should  be  non- 
assessable, it  must  be  presumed  that 
the  stock  was  taken  and  held  by  the 
person  to  whom  it  was  issued  subject 
to  the  same  conditions  and  liabilities 
that  it  would  have  been  subject  to  if 
he  had  been  •  an  original  subscriber 
for  it,  or  had  purchased  it  from  an 
original  subscriber,  and  that  he  was 
liable  to  calls  for  the  difference  be- 
tween the  par  value  of  the  stock  and 
the  price  at  which  he  took  it. 

In  Perkins  v.  Cowles,  157  Cal.  625, 
30  L.  E.  A.  (N.  S.)  283,  137  Am.  St. 
Eep.  158,  108  Pac.  711,  it  is  said  that 
the  authorities  adopting  the  contrary 
rule,  with  a  few  exceptions,  proceed 
on  the  theory  that  certificates  of  stock 
are  negotiable  or  quasi  negotiable  in- 
struments, or  at  least  should  be  so 
treated. 

6  Sprague  v.  National  Bank  of 
A(merica,  172  111.  149,  42  L.  E.  A.  606, 
64  Am.  St.  Eep.  17,  50  N.  E.  19,  aff'g 
66  111.  App.  320;  Wishard  v.  Hansen, 
99  Iowa  307,  61  Am,  St.  Eep.  238,  68 
N.  W.  691;  Morgan  v.  Howland,  89 
Me.  484,  36  Atl.  990. 

It '  has  been  held  that  the  word 
' '  nonassessable ' '  upon  a  certificate  of 
stock  does  hot  cancel  or  impair  the 
obligation  to  pay  the  full  amount  due 
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The  rule  applies  where  watered  stock  is  issued,  and  it  is  sought  to 
hold  transferees  liable  for  the  benefit  of  creditors  of  the  corporation.'' 

If  a  transferee  of  watered  or  fictitiously  paid  up  stock  has  notice 
that  it  has  not  been  fully  paid,  he  is  subject  to  the  same  liability  there- 
on as  his  transferrer.'  And  the  circumstances  may  be  such  as  to'  render 


upon  the  shares  ereateff  by  the  accept- 
ance and  holding  of  such  certificate; 
that  at  most,  its  legal  effect  is  a  stip- 
ulation against  liability  from  further 
assessment  after  the  whole  subscrip- 
tion of  100  per  cent,  shall  have  been 
paid.  Upton  v.  Tribilcoek,  91  U.  S. 
45,  23  L.  Ed.  203.   - 

7  United  States.  Enright  v.  Heek- 
scher,  240  Fed.  863;  In  re  Eemington 
Automobile  &  Motor  Co.,  153  Fed.  345, 
modifying  judgment  139  Fed.  766; 
Eood  V.  Whorton,  67  Fed.  434,  aff'd 
on  other  grounds  without  determin- 
ing this  question  74  Fed.  118;  Du 
Pont  V.  Tilden,  42  Fed.  87;  Foreman 
V.  Bigelow,  4  Cliff.  508,  Fed.  Cas.  No. 
4,934;  Steacy  v.  Little  Eock  &  Ft. 
S.  E.  Co.,  5  Dill.  348,  Fed.  Cas.  No. 
13,329.  See  also  Phelan  v.  Hazard,  5 
Dill.  45,  Fed.  Cas.  No.  11,068. 

Illinois.  Sprague  v.  National  Bank 
of  America,  172  111.  149,  42  L.  E.  A. 
606,  64  Am.  St.  Eep.  17,  50  N.  E. 
19,  aff'g  66  m.  App.  320;  Coleman  v. 
Howe,  154  111.  458,  45  Am.  St.  Eep. 
133,  39  N.  E.  725,  aff'g  53  111.  App.  82. 

Kenitucky.  Hess  v.  Trumbo,  27  Ky. 
L.  Eep.  320,  84  S.  W.  1153. 

Maine.  Morgan  v.  Howland,  89 
Me.  484,  36  Atl.  990;  Libby  v.  To- 
bey,  82  Me.  397,  19  Atl.  904. 

Maryland.  Brant  v.  Ehlen,  59  Md.  1. 

Michigan.  Young  v.  Erie  Iron  Co., 
65  Mich.  Ill,  31  N.  W.   814. 

Minnesota.  See  Wallace  v.  Car- 
penter Elec.  Heating  Mfg.  Co.,  70 
Minn.  321,  68  Am.  St.  Eep.  530,  73 
N.  W.  189. 

Missouri.  Berry  v.  Eood,  168  Mo. 
316,  67  S.  W.  644;  Erskine  v.  Loewen- 
stein,  82  Mo.  301,  aff'g  11  Mo.  App. 
595;  Keystone  Bridge  Co.  v.  Mc- 
Cluney,   8   Mo.   App.  496. 


New  Jersey.  Easton  Nat.  Bank  v. 
American  Brick  &  Tile  Co.,  69  N.  J. 
Eq.  326,  60  Atl.  54,  aff'd  70  N.  J. 
Eq.  722,  64  A«.  1095. 

Tennessee.  _  Albitztigui  v.  Guada- 
lupe Y  Caloo  Min.  Co.,  92  Tenn.  598, 
22  S.  W.  739. 

Washington.  Davies  v.  Ball,  64 
Wash.  292,  Ann.  Cas.  1914  B  750,  116 
Pac.  833. 

See  also  cases  cited  in  preceding 
notes,  and  §  3517  et  seq.,  gupraT 

8  United  States.  Enright  v.  Heck- 
scher,  240  Fed.  863;  Cleveland  Eoll- 
ing-Mill  Co.  v.  Texas  &  St.  L.  Ey.  Co., 
27  Fed.  250. 

Delaware.  John  W.  Cooney  Co.  v. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl.  879. 

Illinois.  Garden  City  Sand  Co.  v. 
American  Eefuse  Crematory  Co.,  205 
III.  42,  68  N.  E.  724;  Sprague  v.  Na- 
tional Bank  of  America,  172  111.  149, 
42  L.  E.  A.  606,  64  Am.  St.  Eep.  17, 
50  N.  E.  19,  aff'g  66  111.  App.  320; 
Coleman  v.  Howe,  154  111.  458,  45  Am. 
St.  Eep.  133,  39  N.  E.  725,  aff'g  53 
111.  App.  82;  Cohen  v.  Toy  Gun  Mfg. 
Co.,  172  111.  App.  330;  Moore  v.  United 
States  One  Stave  Barrel  Co.,  141  111. 
App.  104,  aff'd  238  111.  544,  128  Am. 
St.  Eep.  153,  87  N.  E.  536. 

Iowa.  White  v.  Greene,  70  N.  W. 
182;  Wishard  v.  Hansen,  99  Iowa  307, 
61  Am.  St.  Eep.  238,  68  N.  W.  691; 
Tuthill  Spring  Co.  v.  Smith,  90  Iowa 
331,  57  N.  W.  853;  Boulton  Carbon 
Co.  v.  Mills,  78  Iowa  460,  5  L.  E.  A. 
649,  43  N.  W.  290;  Jackson  v.  Traer, 
64  Iowa  469,  52  Am.  Eep.  449,  20 
N.  W.  764. 

Kentucky.  See  Hess  v.  Trumbo, 
27  Ky.  L.  Eep.  320,  84  S.  W.  1153. 

Maryland.  Brant  v.  Ehlen,  59  Md.  1. 
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notice  imputable  to  a  transferee  without  any  proof  of  actual  notice, 
on  the  principle  that  a  person  is  chargeable  with  the  knowledge  of 
such  facts  as  he  would  have  ascertained  if  he  had  acted  with  reason- 
able diligence  and  prudence  upon  the  information  he  possessed.® 
Thus,  where  a  certificate  of  stock  issued  for  property  at  an  overvalua- 
tion purported  to  be  full  paid,  but  provided  nevertheless  that  the 
stock  might  be  assessed  to  raise  moneys  to  pay  certain  mortgage  in- 
debtedness, and  also  for  improving  the  property  of  the  corporation, 
and  other  necessary  expenses,  and  a  purchaser  of  the  certificate  knew 
the  amount  of  the  capital  stock  of  the  corporation  and  the  value  of  its 
property,  and  that  the  property  which  was  the  basis  of  the  stock 
was  of  much  less  value  than  the  amount  of  the  stock,  it  was  held  that 
the  court  was  justified  in  finding  that  the  stock  was  purchased  with 
knowledge  that  it  had  not  been  fully  paid  up,  and  that  the  purchaser 
was  liable  for  the  balance  due  thereon.^®  And  it  has  also  been  held 
that  the  fact  that  the  corporation  had  just  been  organized  and  that 
its  stock  was  being  transferred  without,  or  practically  without,  any 
valuable  consideration,  was  sufficient  to  put  a  reasonably  prudent  man 


Minnesota.  Wallace  v.  Carpenter 
Elec.  Heating  Mfg.  Co.,  70  Minn.  321, 
68  Am.  St.  Rep.  530,  73  N.  W.  189. 

IVIissouii.  Berry  v.  Bood,  168  Mo. 
316,  67  S.  W.  644;  Van  Cleve  v.  Ber- 
key,  143  Mo.  109,  42  L.  R.  A.  593, 
44  S.  "W..743. 

Nelnaska.  See  Troup  v.  Horbach, 
53  Neb.  795,  74  N.  "W.  326. 

New  Jersey.  Easton  Nat.  Bank  v. 
American  Brick  &  Tile  Co.,  69  N.  J. 
Eq.  326,  60  Atl.  54,  aff'd  70  N.  J. 
Eq.  722,  64  Atl.  1095. 

Washington.  Davies  v.  Ball,  64 
Wash.  292,  Ann.  Cas.  1914  B  750,  116 
Pac.  833;  Campbell  v.  McPhee,  36 
Wash.  593,  79  Pac.  206. 

One  who  purchases  with  knowledge 
that  the'  stock  is  unpaid  assumes 
towards  the  creditors  of  the  corpora- 
tion the  liability  of  the  original  sub- 
scriber, jointly  with  him  or  severally 
as  the  creditors  may  elect.  Berry  v. 
Rood,  168  Mo.  316,  67  S.  W.  644. 

SEnright  v.  Heckscher,  240  Fed. 
863;  Gillett  v.  Chicago  Title  &  Trust 
Co.,  230  111.  373,  82  N.  E.  891;  Gardejj 
City    Sand    Co.    v.    American    Refuse 


Crematory  Co.,  205  HI.  42,  68  N.  E. 
724;  Cohen  v.  T6y  Gun  Mfg.  Co., 
172  111.  App.  330;  Wisihard  v.  Hansen, 
99  Iowa  307,  61  Am.  St.  Rep.  238,  68 
N.  W.  691.  See  Troup  v.  Horbach,  53 
Neb.  795,  74  N.  W.  326. 

"Notice  in  this  connection  *  *  * 
means  knowledge  that  the  stock 
was  unpaid,  or  knowledge  of  such^ 
facts  as  would  have  put  an  or- 
dinarily prudent  man  upon  in- 
quiry, when  the  inquiry  might  reason- 
ably be  expected  to  have  led  him  to 
knowledge  that  the  stock  was_  un- 
paid." Gillett  V.  Chicago  Title  & 
Trust  Co.,  230  111.  373,  411,  82  N.  E. 
891. 

It  is  sufficient  to  show  facts  prop- 
erly leading  to  an  inference  of  knowl- 
edge that  the  property  for  which  the 
stock  was  issued  was  overvalued. 
Garden  City  Sand  Co.  v.  American 
Refuse  Crematory  Co.,  205  111.  42,  68 
N.  E.  724;  Cohen  v.  Toy  Gun  Mfg.  Co., 
172   111.   App.   330. 

lOWishard  v.  Hansen,  99  Iowa  307, 
61  Am.  St.  Rep.  238,  68  N.  W.  691. 
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upon  inquiry  which  would  have  led  to  knowledge  that  the  stock  was 
wholly  unpaid.^^  And  also  that  the'  fact  that  one  received  a  large 
amount  of  treasury  stock  for  effecting  the  sale  of  a  much  smaller 
amount,  was  sufficient  to  indicate,  in  the  absence  of  proof  to  the  con- 
trary, that  he  knew  that  the  stock  was  not  fully  paid,  and  to  cast  the 
burden  of  showing  good  faith  upon  him.^^  Incorporators  who  partici- 
pate in  the  transaction  whereby  stock  is  issued  for  property  and  then 
returned  to  the  treasury  are  chargeable  with  knowledge  that  the 
property  was  overvalued,  where  such  was  the  case.^^  Knowledge  of  the 
agent  of  the  transferee  in  this  regard  is  deemed  notice  to  the  prin- 
cipal.^* ,  But  the  fact  that  treasury  stock  or  the  stock  of  an  original 
subscriber  in  a  mining  company  is  sold  at  a  discount  does  not  charge 
the  purchaser  with  notice  that  it  has  not  been  paid  in.  fuU.^^  The 
fact  that  some  of  the  indebtedness  which  it  is  sought  to  liquidate  was 
incurred  upon  representations  made  by  the  transferee  aiter  the 
transfer  to  him,  does  not  affect  his  bona  fides  or  render  him  liable 
where  he  purchased  in  good  faith.^*  The  fact  that  the  transferrer 
falsely  represents  that  the  stock  is  fully  paid  will  not  relieve  the 
transferee  from  liability  to  the  corporation  or  its  creditors  for  the 
balance  due  on  the  original  subscription,^''  but  his  only  remedy 
is  by  an  action  against  the  transferrer  personally  for  damages  or 
rescission  of  the  contract  of  sale.'*  Statements  that  stock  is  fully 
paid,  made  in  good  faith  by  the  president  of  the  corporation,  are 
not  binding  on  the  corporation  and  will  not  preclude  it  or  its  creditors 
from  recovering  the  balance  due  on  the  subscription  price,  when,  in 
making  them,  he  was  not  representing  the  corporation,  but  was  acting 
in  his  own  behalf  in  an  effort  to  dispose  of  a  portion  of  his  own  stock 
owned  by  himself  and  by  others.^^ 

11  Gillett  V.  Chicago  Title  &  Trust  64  "Wash.  292,  Ann.  Cas.  1914  B  750, 

Co.,  230  111.  373,  82  N.  E.  891.  116  Pac.  833. 

iZDavies    v.    Ball,    64    Wash.    292,  i6Davies    v.    Ball,    64    Wash.    292,. 

Ann.  Cas.  1914  B  750,  116  Pac.  833.  Ann.  Caa.  1914  B  750,  116  Pac.  833. 

l3Davies    v.    Ball,    64    Wash.    292,  17  Perkins  v.  Cowles,   157  Oal.  625, 

Ann.  Cas.  1914  B  750,  116  Pac.  833.  30  L.  E.  A.  (N.  S.)  283,  137  Am.  St. 

l4Enright   v.   Heekscher,    240   Fed.  Eep.  158,  108  Pac.  711. 
863.  "Perkins  v.  Cowles,  157  Cal.  625, 

16  Berry  v.  Rood,  168  Mo.  316,  67  30  L.  B.  A.  (N.  S.)  283,  137  Am.  St. 

S.  W.  644.  Eep.  158,  108  Pac.  711. 

Knowledge  that  the  stock  is  treas-  As. to  the  liability  of  the  transferrer 

ury  stock  which  had  been  returned  to  under  such  circumstances,  see  §  3867, 

the  corporation  by  the  person  to  whom  infra. 

it  was  originally  issued  to  be  sold  for  19  Perkins  v.  Cowles,  157  Cal.  625, 

its  benefit  is  not  notice  that  it  was  30  L.  E.  A.   (N.  S.)  283,  137  Am.  St, 

not  fully  paid  even  though  it  is  pur-  Eep.  158,  108  Pac.  711. 
chased   below   par.     Davies    v.    Ball,  See  generally  §  2160  et  seq.,  supra. 
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It.  has  been  held  that  where  a  judgment  creditor  seeks -to  collect  his 
debt  against  an  insolvent  corporation  from  the  holder  of  watered 
stock,  the  latter  has  the  burden  of  proving  that  he  acquired  the  stock 
in  good  faith,  without  actual  notice  of  facts  making  its  issue  fraudu- 
lent as  against  creditors,  or  that  he  purchased  it  from  a  bona  fide 
transferee.^"  On  the  other  hand  it  has  been  held  that  where  a  re- 
ceiver seeks  to  recover  from  one  purchasing  in  the  open  market  stock 
issued  as  fully  paid,  on  the  ground  that  it  was  fraudulently  issued 
and  was  not  fully  paid,  the  burden  is  on  the  receiver  to  allege  and 
prove  that  the  purchaser  was  not  a  holder  for  value  or  that  he  had 
notice  of  the  alleged  fraud,  since  he  is  presumed  to  have  acquired 
it  in  good  faith  and  for  value.^^ 

§3772.  — Defenses  available  to  transferee.  A  transferee  of 
shares,  when  sued  for  unpaid  instalments  thereon,  cannot  set  up  any 
defense  which  was  personal  to  the  transferrer,  and  which  he  could 
waive.  Thus,  he  cannot  set  up  the  defense  that  his  transferrer  was 
induced  to  subscribe  for  the  shares  by  false  and  fraudulent  repre- 
sentations.** Similarly,  one  who  takes  an  assignment  of  stock  with 
knowledge  of  facts  which  estop  his  transferrer  from  setting  up  the 
invalidity  of  an  assessment  for  nonpayment  of  which  the  stock  was 
sold  will  be  equally  estopped  from  setting  up  the  invalidity  of  the 
assessment.*' 

As  we  have  seen,  a  transferee  may  defeat  an  action  for  calls  by 
showing  that  the  stock  was  issued  as  paid  up  stock,  and  that  he  pur- 
chased the  same  in  good  faith,  and  without  any  notice  to  the  contrary.** 

§3773.  Assessments  beyond  the  amount  of  the  shares.  When  a 
statute  or  the  charter  of  a  corporation  authorizes  it  to  make  calls  or 
assessments  upon  stockholders  over  and  above  the  par  value  of  their 
shares,  as  is  sometimes  the  case,*^  a  bona  fide  and  valid  transfer  re- 
lieves the  transferrer  from  any  liability  to  such  an  assessment  after 
the  transfer,  for  he  is  no  longer  a  "stockholder,"  and  the  transferee 
takes  his  place  with  respect  to  such  liability.** 

2tt  Wallace  v.  Carpenter  Elec.  Heat-  provement  Co.,  90  Va.  693,  19  S.  E. 

ingMfg.  Co.,  70  Minn.  321,  68  Am.  St.  781. 

Eep.   530,    73   K.   W.    189.  23  Hatch  v.  Lucky  Bill  Min.  Co.,  25 

21Finletter   v.   Appleton,    195    Pa.  Utah  405,  71  Pae.  865. 

St.  349,  45  Atl.  1063.  24  See  §  3771,  supra.    ' 

This  is  true  where  the  certificate  re-  25  See  subd.  xxxv,  infra, 

cites  that  it  is  fully  paid.    Davies  v.  26  Chouteau   Spring    Co.    v.    Harris, 

Ball,  64  Wash.  292,  Ann.  Cas.  1914  B  20  Mo.  382.    See  also  Libby  v.  Tobey, 

750,  116  Pac.  833.  82  Me.  397,  (19  Atl.  904. 

22'Lewis  V.  Berryville  Land  &  Im- 
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§  3774.  Action  for  conversion  of  stock.  A  transfer  of  stock  car- 
ries with  it  a  right  of  action  for  its  conversion,  whether  the  conver- 
sion was  by  the  corporation  or  by  a  third  person,  and  the  action  may 
be  brought  by  the  transferee.*'' 

§  3775.  Bight  to  complain  of  issue  of  watered  or  fictitiously  paid 
up  stock.  A*  person  who  purchases  shares  of  watered  or  fictitiously 
paid  up  stock  with  knowledge  of  the  illegEtlity  of  the  issue,  is  clearly 
not  in  a  position  to  attack  the  issue  and  sue  to  compel  the  return  and 
cancellation  of  shares  in  the  hands  of  other  stockholders.** 

A  purchaser  of  watered  or  fictitiously  paid  up  stock,  without  notice, 
may  maintain  an  action  for  damages  against  the  person  who  falsely 
represented  the  stock  to  be  paid  up,  and  thereby  induced  him  to  pur- 
chase the  same,  whether  such  person  or  persons  were  the  transferrer, 
or  the  promoters,  directors  or  other  officers  of  the  corporation.  And 
he  may  also  maintain  such  an  action  against  the  corporation  if  it  was 
a  party  to  the  fraud.*^ 

§  3776.  Assignment  in  bankruptcy.  It  is  a  general  rule  that  an 
assignee  in  bankruptcy  is  not  bound  to  accept  property  of  the  bank- 
rupt which  may  be  onerous  or  unprofitable  to  the  estate,  and  this  is 
true  of  shares  of  stock  belonging  to  the  bankrupt  which  have  not  been 
paid  for.  It  follows  that  an  assignee  in  bankruptcy  of  a  stockholder 
in  a  corporation  does  aot  become  a  stockholder  in  the  place  of  the 
bankrupt,  so  as  to  become  liable  as  such  for  calls,  either  personally 
or  as  assignee,  merely  by  reason  of  the  assignment,  although  he  be- 
comes so  by  accepting  the  shares  or  acting  as  a  stockholder.** 

§3777.  Conflict  of  laws.  The  mode  of  transferring  shares  of 
stock,*^  and  the  validity**  and  effect  of  transfers  are  governed  by 

27  Mahaney  v.  Walsh,  16  N.  Y.  App.  StaSordshire  Ry.  Co.  v.  Burnaide,  5 
Div.  601,  44  N.  Y.  Supp.  969;  Bird-  Exch.  129.  And  see  standard  works 
sail  V.  Davenport,  43  Hun  (N.  Y.)  552;       on  bankruptcy. 

GreSham  v.  Island  City  Sav.  Bank,  2  31  Shaw    v.     Goebel    Brewing    Co., 

Tex.  Civ.  App.  52,  21  S.  W.  556.     See  Ltd.,  202  Fed.  408,  45  L.  E.  A.  (N.  S.) 

also  Barrett  v.  King,  181  Mass.  476,  1090;    Husband   v.   Linehan,.  168   Ky, 

63  N.  E.  934.  304,  Ann.  Gas.  1917  D  954,  181  S.  W, 

And  see  §3445  et  seq.,  supra.  1089;  Dean  Rapid  Tel.  Co.  v.  Howell, 

28  See  §  3586  et  seq.,  supra.  162  Mo.  App.  100,  144  S.  W.  135. 

29  See  §  3867,  infra.  32  Black   v.    Zacharie,   3   How.    (U, 

30  American  File  Co.  v.  Garrett,  110  S.)  483,  11  L,.  Ed.  690;  Masury  v.  Ar 
U.  S.  288,  28  L.  Ed.  149.  See  also  In  kansas  Nat.  Bank,  87  Fed.  381,  judg 
re  East  India  Cotton  Agency  (Fur-  ment  rev'd  on  other  grounds  93  Fed. 
doonjee's  Case)  3  Ch.  Div.  268;  South  603.    S^e  also  London,  P.  &  A.  Bank, 
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the  laws  of  the  state  or  country  in  v.hich  the  corporation  was  created,^' 
although  the  transfer  may  be  made  in  another  state  or  country,  and 
both  of  the  parties  may  reside  there.^*  ' '  Prom  the  nature  of  the  stock 
of  a  corporation,  which  is  created  by  and  under  the  authority  of  a 
state,  it  is  necessarily,  like  every  other  attribute  of  the  corporation,  to 
be  governed  by  the  local  law  of  that  state,  and  not  by  the  local  law  of 
any  foreign  state."  ^^  So  the  law  of  the  state  in  which  the  corpora- 
tion was  created  will  govern  in  determining  the  liability  for  calls  as 
between  the  transferrer  of  stock  and  the  transferee,^®  and  the  effect 
of  unrecorded  transfers*''  and  whether  they  are  valid  as  against 
attaching  creditors  of  the  transferrer.^*  And  the  same  law  governs 
in  respect  to  the  alienation  of  shares  as  against  the  stockholders  by 
compulsory  process  of  any  kind.*'     But  since  a  state  may  impose 


Ltd.  V.  Aronstein,  117  Fed.  601,  cer- 
tiorari denied  187  IT.  S.  641,  47  L.  Ed. 
345  (mem.  dec.) ;  Ashley  v.  Quintard, 
90  Fed.  84;  Doty  v.  First  Nat.  Bank 
of  Larimore,  3  N.  D.  9,  17  L.  E.  A. 
259,  53  N.  W.  77. 

A  power  of  attorney  to  transfer 
stock,  executed  in  blank,  will  be 
deemed  suflcient  and  will  be  held  to 
authorize  the  holder  to  fill  it  up  and 
use  it  as  a  valid  power,  if  that  is  the 
rule  in  the  state  where  the  transfer 
books  are  kept  and  the  registration  in 
question  is  required  to  be  made. 
Bridgeport  Bank  v.  New  York  &  N. 
H.  E.  Co.,  30  Conn.  231. 

33  Black  V.  Zacharie,  3  How.  (U. 
S.)  483,  11  L.  Ed.  690. 

34  The  Uniform  Stock  Transfer  Act 
provides  that  the  word  "certificate," 
as  used  therein,  "means  a  certificate 
of  stock  in  a  corporation  organized 
under  the  laws  of  this  state  or  of  an- 
other state  whose  laws  aretconsistent 
with  this  act."  This  act  is  in  force 
in  Louisiana,  Maryland,  Massachu- 
setts, Michigan,  New  Jersey,  New 
York,  Ohio,  Pennsylvania,  Ehode 
Island,   Wisconsin   and    Alaska. 

The  act  has  no  extraterritorial  ap- 
plication. Barstow  v.  City  Trust  Co., 
21b  Mass.  330,  103  N.  E.  911. 

In  Boston  Safe  Deposit  &  Trust  Co. 


V.  Adams,  224  Mass,  442,  L.  E.  A. 
1916  F  488,  113  N.  E.  277,  it  was  held 
that,  by  virtiie  of  this  provision,  the 
act  did  not  apply  to  a  transfer  of 
shares  in  a  foreign  corporation. 

35  Black  v.  Zacharie,  3  How.  (TJ. 
S.)  483,  11  L.  Ed.  690,  quoted  with 
approval  in  Masury  v.  Arkansas  Nat. 
Bank,  87  Fed.  381,  judgment  rev'd  on 
other  grounds  93  Fed.  603. 

36  United  States.  Priest  v.  Glenn, 
51  Fed.  400. 

Alabama.  Morris  v.  Glenn,  87  Ala. 
628,  7  So.  90. 

Maryland.  Hambleton  v.  Glenn,  72 
Md.  331,  20  Atl.  115;  McKim  v. 
Glenn,  66  Md.  479,  8.  Atl.  130. 

Missouri.  Glenn  v.  Hunt,  120  Mo. 
330,  25  S.  W.  181. 

Femnsylvania.  Merrimac  Min.  Co. 
V.  Levy,  54  Pa.  St.  227,  93  Am.  Dec. 
697. 

37  Black  v.  Zacharie,  3  How.  (IT.  S.) 
483,  11  L.  Ed.  690. 

38  Black  v.  Zacharie,  3  How.  (U.  S.) 
483,  11  L.  Ed.  690;  Hair  v.  Burnell,  106 
I'ed.  280;  Masury  v.  Arkansas .  Nat. 
Bank,  87  Fed.  381,  judgment  rev'd  on 
other  grounds,  93  Fed.  603;  Dean 
Eapid  Tel.  Co.  v.  Howell,  162  Mo. 
App.  100,  144  S.  W.  135. 

39  Ashley  v.  Quintard,  90  Fed.  84. 
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such  conditions  as  it  sees  fit  on  the  right  of  a  foreign  corporation  to 
do  business  within  its  borders,*"  a  corporation  doing  business  in. a 
state  other  than  that-  in  which  it  was  incorporated  is  subject  to  the 
provisions  of  its  laws  relating  to  the  transfer  of  shares  by  foreign 
corporations." 

The  negotiability  or  transferable  quality  of  the  stock  of  national 
banks,*^  the  rules  which  regulate  its  transfer,**  and  the  effect  of  an 
unrecorded  transfer  of  shares  in  such  a  bank  as  against  attaching 
creditors  of  the  transferrer,**  are  to  be  determined  by  the  federal 
statutes  relative  to  such  banks,  rather  than  by  state  statutes. 

The  validity  and  effect  of  a  contract  for  the  sale  of  stock,  as  dis- 
tinguished from  a  transfer  of  the  stock,  is  governed  by  the  law  of  the 
state  in  which  it  is  made.  It  has  been  held,  however,  that  where  a 
contract  for  the  sale  of  stock  is  entered  into  in  one  state,  but  is  ex- 
ecuted by  delivery  of  the  certificates  in  another  state,  the  validity  of 
the  contract  is  determined  by  the  law  of  the  latter  state.** 

The  succession  to  stock  on  the  death  of  the  owner  is  governed  by 
the  law  of  the  owner's  domicile,**  and,  in  case  he  dies  testate,  the 


40  See  the  chapter  on  Foreign  Cor- 
porations, infra. 

41  Under  the  laws  of  California  an 
executor  is  entitled  to  have  shares  of 
stock  owned  by  his  testator  trans- 
ferred to  his  name  as  executor,  and 
since  the  constitution  of  that  state 
requires  all  corporations  doing  busi- 
ness therein  to  maintain  an  of5ce  in 
the  state  where  transfers  of  stock 
shall  be  made,  a  British  corporation 
doing  business  in  California  main- 
tained an  ofice  there  in  charge  of 
managers  who  were  authorized  to 
make  transfers  and  issue  certificates, 
and  there  sold  stock  and  issued  cer- 
tificates therefor  to  a  resident  of  that 
state.  It  was  held  that  the  transfer 
of  such  stock  wag  governed  by  the 
laws  of  California,  and  that  on  the 
death  of  suCh  stockholder  his  execu- 
tor appointed  in  California  was  en- 
titled to  have  the  stock  transferred 
to  him  as  executor  at  the  California 
office,  and  that  the  corporation  was 
not  entitled  to  refuse  to  make  the 
transfer  until  there  had  been  an  ad- 


ministration of  the  estate  in  England. 
London,  P.  &  A.  Bank,  Ltd.  v.  Aron- 
stein,  117  Fed.  601,  certiorari  denied 
187  U.  S.  641,  47  L.  Ed.  345  (mem. 
dec). 

42  Continental  Nat.  Bank  v.  Eliot 
Nat.  Bank,  7  Fed.  -369;  Bath  Sav.  In- 
stitution V.  Sagadahoc  Nat.  Bank,  89 
Me.  500,  36  Atl.  996;  Doty  v.  First 
Nat.  Bank  of  Larimore,  3  N.  D.  9,  17 
L.  E.  A.  259,  53  N.  W.  77. 

43  Scott  V.  Pequonnock  Nat.  Bank, 
21   Blatehf.   203,   15  Fed.   494. 

44  Black  V.  Zacharie,  3  How.  (U. 
e.)  483,  11  L.  Ed.  690;  Continental 
Nat.  Bank  v.  Eliot  Nat.  Bank,  7  Fed. 
369^  Scott  V.  Pequonnock  Nat.  Bank, 
21  Blatehf.  203,  15  Fed.  494;  Sibley  v. 
Quinsigamond  Nat.  Bank,  133  Masa. 
515;  Doty  v.  First  Nat.  Bank  of  Lari- 
more, 3  N.  D.  9,  17  L.  E.  A.  259,  53 
N.  W.  77. 

45  See  §  3857,  infra. 

46  Lowndes  v.  Oooch,  87  Md.  478,  40 
L.  E.  A.  380,  39  Atl.  1045;  Bellows 
Falls  Power  Co.  v.  Com.,  222  Mass.  51, 
Ann.  Cas.  1916  C  834,  109  N.  E.  891. 


6290 


CL  56  J 


Stock  and  StockholdShs 


[§  3778 


validity  and  effect  of  the  provisions  of  the  will  disposing  of  such  stock 
is  to  be  determined  by  that  law,  rather  than  by  the  law  of  the  domicile 
of  the  corporation.*'' 

§  3778.  Effect  of  pending  judicial  proceedings ;  lis  pendens.  When 
shares  of  stock  are  sold,  and  the  certificate  therefor  transferred  to  a 
bona  fide  purchaser  pending  a  suit  involving  the  title  thereto,  the 
purchaser  is  not  chargeable  with  notice  of  the  suit,  and  his  title  can- 
not be  affected  by  any  judgment  or  decree  subsequently  rendered 
therein,  for  the  doctrine  of  lis  pendens  has  no  application.  This  is 
clearly  so  where  the  suit  is  pending  in  another  state,  because,  if  for 
no  other  reason,  "the  doctrine  that  lis  pendens  is  notice  to  all  the 
world  has  no  extraterritorial  application,  and  must  te  restricted  to 
parties  living  within  the  jurisdiction  where  the  action  is  pending. ' '  ** 
And  it  is  so,  even  when  the  action  is  pending  in  the  same  state  in 
which  the  parties  reside  and  the  transfer  is  made,  for  the  doctrine  of 
lis  pendens  does  not  apply  to  sales  and  transfers  of  stock.** 


47  Lowndes  v.  Cooch,  87  Md.  478, 
40  L.  E.  A.  380,  39  Atl.  1045. 

A  bequest  of  stock  to  a  person  who 
dies  before  the  death  of  the  testator 
will  be  deemed  to  have  lapsed,  where 
it  vould  lapse  under  the  laws  of  the 
state  where  the- testator 's  domicile  is, 
though  there  is  a  statute  in  the  state 
of  the  corporation's  domicile  which 
would  prevent  a  lapse  under  such  cir- 
cumstances. Lowndes  v.  Cooch,  87 
Md.  478,  40  L.  E.  A.  380,  39  Atl.  1045. 

48  Holbrook  v.  New  Jersey  Zinc 
Co.,  57  N.  Y.  616;  Shelton  v.  Johnson, 
4  Sneed  (Tenn.)  672,  70  Am.  Dec. 
265. 

49  Hook  V.  Hoflman,  16  Ariz.  540, 
147  Pac.  722;  Central  Sav.  Bank  v. 
Smith,  43  Colo.  90,  95  Pae.  307;  Da- 
vis V.  Miller  Signal  Co.,  105  111.  App. 
657;  Holbrook  v.  New  Jersey  Zinc 
Co.,  57  N.  Y.  616;  Leiteh  v.  Wells,  48 
N.  Y.  585;  American  Press  Ass'n  v. 
Brantingham,  75-  N.  Y.  App.  Div.  435, 
78  N.  Y.  Supp.  305,  appeal  dismissed 
173  N.  Y.  601,  66  N.  E.  1103. 

In  Foss  V.  People's  Gaslight  &  Coke 
Co.,  145  111.  App.  215,  it  was  said  that 


one  who,  pending  a  suit  involving 
the  ownership  of  stock,  acquired  part 
of  the  stock  of  the  complainant,  and 
who  thereupon  filed  a  cross-bill,  was 
circumscribed  by  the  doctrine  of  lis 
pendens  in  his  ability  to  prevail.  The 
judgment  of  the  Appellate  Court  in 
this  case  was  affirmed  by  the  Supreme 
■Court  (241  111.  238,  89  N.  E.  351) 
without  mentioning  this  point.  The 
statement  referred  to  was  made  in 
considering  the  refusal  of  the  chan- 
cellor to  allow  an  amendment  of  the 
bill,  and  it  was  held  that  such 
refusal  was  not  an  abuse  of  dis- 
cretion, so  that  such  statement  is  ap- 
parently mere  dictum. 

In  Buford  v.  Keokuk  Northern 
Line  Packet  Co.,  3  Mo.  App.  159, 
aflf'd  69  Mo.  611,  it  was  held  that  the 
pendency  of  a  suit  to  cancel  stock 
claimed  to  have  been  legally  issued 
was  notice  to  all  the  world  that  its 
validity  was  in  litigation,  and  that  a 
subsequent  decree  of  cancellation 
would  reach  the  stock  in  the  hands 
of  persons  to  whom  it  might  be  trans- 
ferred pending  suit. 
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XX.   NEGOTIABILITY   OP  STOCK   CERTIFICATES  AND   TITLE   OP   BONA  FIDE 

TRANSFEREES 

§  3779.  General  rules.    A  certificate  of  stock  is  not  a  negotiable 
instrument  in  the  same  sense  that  a  bill  or  note  is  negotiable,^"  even 


50  United  States.  National  Safe  De- 
posit Savings  &  Trust  Co.  v.  Hibbs,  229 
TJ.  S.  391,  57  L.  Ed.  12*1,  aff 'g  32  App. 
Cas.  (D.  C.)  459;  Hammond  v.  Hast- 
ings, 134  U.  S.  401,  33  L.  Ed.  960; 
Weniger  v.  Success  Min.  Co.,  227  Fed. 
548;  National  City  Bank  of  Chicago 
V.  Wagner,  216  Fed.  473;  O'Neil  v. 
Wolcott  Min.  Co.,  174  Fed.  527,  27  L. 
E.  A.  (N.  S.)  200;  Church  v.  Citizens' 
St.  E.  Co.,  78  Fed.  526;  Bangor  Flee. 
Light  &  Power  Co.  v.  Robinson,  52 
Fed.  520;  Matthews  v.  Massachusetts 
Nat.  Bank,  Holmes  396,  Fed.  Cas.  No. 
9,286. 

Alabama.  Nelson  v.  Owen,  113  Ala. 
372,  21  So.  75;  Winter  v.  Montgomery 
Gas-Light  Co.,  89  Ala.  544,  7  So.  773; 
East  Birmingham  Land  Co.  v.  Dennis, 
85  Ala.  565,  2  L.  E.  A.  836,  7  Am.  St. 
Eep.  73,  5  So.  317;  Mobile  Mut.  Ins. 
Co.  V.  Cullom,  49  Ala.  558. 

Arizona.  Hook  v.  Horffman,  16  Ariz. 
540,  147  Pac.  722. 

Arkansas.  Bankers'  Trust  Co.  of 
St.  Louis  V.  McClpy,  109  Ark.  160,  47 
L.  E.  A.  (N.  S.)  333,  159  S.  W.  205. 

Oalifomia.  Eamage  v.  Gould,  169 
Pac.  670;  Perkins  v.  Cowles,  157  Cal. 
625,  30  L.  E.  A.  (N.  S.)  283,  137  Am. 
St.  Bep.  158,  108  Pac.  711;  O'Dea  v. 
Hollywood  Cemetery  Ass'n,  154  Cal.  53, 
97  Pac.  1;  Craig  v.  Hesperia  Land  & 
Water  Co.,  113  Cal.  7,  35  L.  E.  A. 
306,  54  Am.  St.  Eep.  .316,  45  Pac.  10; 
Graves  v.  Mono  Lake  Hydraulic  Min. 
Co.,  81  Cal.  303,  22  Pac.  665;  Bar.stow 
V.  Savage  Min.  Co.,  64  Cal.  388,  49 
Am.  Eep.  705,  1  Pac.  349;  Winter  v. 
Belmont  Min.  Co.,  53  Cal.  428;  Sher- 
wood v.  Meadow  Valley  Min.  Co.,  50 
Cal.  412. 


Colorado.  O'Mara  .  v.  Neweomb, 
38   Colo.  275,  88  Pac.  167. 

District  of  Columbia.  National 
Safe  Deposit,  Savings  &  Trust  Co.  v. 
Hibbs,  32  App.  Cas.  459,  aff 'd  229  U. 
S.  391,  57  L.  Ed.  1241;  National  Safe 
Deposit,  Savings  &  Trust  Co.  v.  Gray, 
12  App.  Cas.  276. 

Georgia.  Bank  of  CuUoden  v.  Bank 
of  Forsyth,  120  Ga.  575,  102  Am.  St. 
Eep.  115,  48  S.  B.  226. 

Uliriois.  Hall  v.  Eose  Hill  &  E. 
Eoad  Co.,  70  HI.  673;  Healy  v.  Defi- 
ance City  Bank,  160  111.  App.  628; 
Miller  v.  Doran,  151  111.  App.  527, 
afe'd  245  111.  200,  91  N.  E.  1039. 

Iowa.  Mudge  v.  Eailway  Mail 
Equipment  Co.,  167  Iowa  656,  149  N. 
W.  867;  Sykes  v.  Pure  Food  Cider 
Co.,  157  Iowa  601,  138  N.  W.  554; 
Clark  V.  American  Coal  Co.,  86  Iowa 
436,  17  L.  E.  A.  557,  53.  N.  W.  291. 

Kansas.  Barnhouse  v.  Dewey,  83 
Kan.  12,  29  L.  E.  A.  (N.  S.)  166,  109 
Pac.  1081;  Culp  v.  Mulvane,  66  Kan. 
143,  71  Pac.  273. 

Kentucky.  Will's  Adm'r  v.  George 
Wiedemann  Brewing  Co.,  171  Ky.  681, 
188  S.  W.  778. 

Louisiana.  Sinnot  v.  Hibernia  Nat. 
Bank,  105  La.  705,  30  So.  233;  Smith 
V.  Crescent  City  Live-Stock  Landing 
&  Slaughter-House  Co.,  30  La.  Atan. 
1378;  Harris  v.  Bank  of  Mobile,  5  La. 
Ann.  538. 

Maryland.  Brant  v.  Ehlen,  59 
Md.  1. 

Massachusetts.  Herbert  v.  Simson, 
220  Mass.  480,  L.  R.  A.  1915  D  733, 
108  N.  E.  65;  Barstow  v.  City  Trust 
Co.,  216  Mass.  330,  103  N.  E.  911; 
Baker  v.  Davie,  211  Mass.  429,  37  L. 
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when  it  is  indorsed  in  blank.    And  it  has  been  repeatedly  held,  there- 


E.  A.  (N.  S.)  944,  97  N.  E.  1094; 
O'Herron  v.  Gray,  16&  Mass.  573,  40 
L.  R.  A.  498,  60  Am.  St.  Eep.  411,  47 
N.  B.  429;  Shaw  v.  Spencer,  100  Mass. 
382,  97  Am.  Dec.  107,  1  Am.  Eep. 
115;  Sewell  v.  Boston  Water  Power 
Co.,  4  Allen  277,  282,  81  Am.  Dec. 
701. 

Michigan.  Austin  v.  Hayden,  171 
Mich.  38,  Ann.  Cas.  1915  B  894,  137 
N.  "W.  317;  May  v.  Cleland,  117  Mich. 
45,  44  L.  E.  A.  163,  75  N.  W.  129. 

Minnesota.  Schumacher  v.  Greene 
Gananea  Copper  Co.,  117  Minn.  124, 
38  L.  E.  A.  (N.  S.)  180,  Ann.  Cas. 
1913  C  1115,  134  N.  W.  510;  Wallace 
V.  Carpenter  Elee.  Heating  Mfg. 
Co.,  70  Minn.  321,  68  Am.  St.  Eep. 
530,  73  N.  W.  189;  Guilford  v.  West- 
ern U.  Tel.  Co.,  59  Minn.  332,  50  Am. 
St.  Eep.  407,  61  N.  W.  324. 

Mississippi.  Bank  of  Holly  Springs 
V.  Pinson,  58  Miss.  421,  38  Am.  Eep. 
330. 

Missouri.  BrinkerhofE-Farris  Trust 
&  Savings  Co.  v.  Home  Lumber  Co., 
118  Mo.  447,  24  S.  W.  129;  Bank  of 
Atchison  County  v.  Durfee,  118  Mo. 
431,  40  Am.  St.  Eep.  396,  24  S.  W. 
133;  Watson  v.  Sidney  F.  Woody 
Printing  Co.,  56  Mo.  App.  145.  See 
also  National  Bank  of  Webb  City  v. 
Newell-Morse  Eoyalty  Co.,  259  Mo. 
637,  168  S.  W.  699. 

Nebraska.  Herrick  v.  Humphrey 
Hardware  Co.,  73  Neb.  809,  119  Am. 
St.  Eep.  917,  11  Ann.  Cas.  201,  103 
N.  W.  685. 

Nevada.  Bercich  v.  Marye,  9  Nev. 
312. 

New  York.  American  Bxch.  Nat. 
Bank  v.  Woodlawn  Cemetery,.  194  N. 
Y.  116,  87  N.  E.  107,  rev'g  120  App. 
Div.  119,  105  N.  Y.  Supp.  305;  Knox 
V.  Eden  Musee  American  Co.,  148  N. 
Y.  441,  31  L.  E.  A.  779,  51  Am.  St. 
Eep.  700,  42  N.  E.  988;  Weaver  v. 
Harden,  49  N.  Y.  286,  rev'g  3  Lans. 
338;    New   York   &   N.  H.   E.   Co.   v. 


Schuyler,  34  N.  Y.  30;  Mechanics' 
Bank  v.  New  York  &  N.  H.  E.  Co., 
13  N.  Y.  599;  Talcott  v.  Standard  Oil 
Co.,  149  App.  Div.  694,  134  N.  Y. 
Supp.  617;  Treadwell  v."  Clark,  114 
App.  Div.  493,  100  N.  Y.  Supp.  1, 
afC'd  190  N.  Y.  51,  82  N.  E.  505;  Hall 
V.  Wagner,  111  App.  Div.  70,  97  N. 
Y.  Supp.  570;  Lyman  v.  State  Bank 
of  Eandolph,  81  App.  Div.  367,  80 
N.  Y.  Supp.  901,  aff'd  179  N.'  Y.  577, 
72  N.  E.  1145;  American  Press 
Ass'n  V.  Brantingham,  75  App.  Div. 
435,  78  N.  Y.  Supp.  305,  appeal  dis- 
missed 173  N.  Y.  601,  66  N.  E.  1103; 
Hawes  v.  Gas  Consumers'  Ben.  Co., 
36  N.  Y.  St.  Eep.  48,  12  N.  Y.  Supp. 
924,  rev'g  on  other  grounds  9  N.  Y. 
Supp.  490. 

/  Ohio.  Farmers'  Bank  v.  Diebold 
Safe  &  Look  Co.,  66  Ohio  St.  367,  58 
L.  E.  A.  620,  90  Am.  St.  Eep.  586,  64 
N.  E.  518.  See  also  Cincinnati,  N. 
O.  &  T.  P.  Ey.  Co.  V.  Citizens'  Nat. 
Bank,  56  Ohio  St.  351,  43  L.  E.  A. 
777,  47  N.  E.  249.- 

Oklahoma.  Litchfield  v.  Henson 
Oil  Co.,  157  Pac.  137. 

Oregon.  Beckwith  v.  Galiee  Mines 
Co.,  50  Ore.  542,  16  L.  E.  A.  (N.  S.) 
723,  93  Pac.  453. 

Pennsylvania.  Shattuck  v.  Amer- 
ican Cement  Co.,  205  Pa.  197,  97  Am. 
St.  Eep.  735,  54  Atl.  785. 

Rhode  Island.  Talbot  v.  Talbot, 
32  E.  L  72,  Ann.  Cas.  1912  C  1221, 
78  Atl.  535. 

South  Caroliaau  Hampton  &  B. 
Eailroad  &  Lumber  Co.  v.  Bank  of 
Charleston,  48  S.  C.  120,  26  S."  E. 
238. 

Tennessee.  Smith  v.  Eailroad,  91 
Tenn.  221,  18  S.  W.  546;  Young  v. 
South  Tredegar  Iron  Co.,  85  Tenn. 
189,  4  Am.  St.  Eep.  752,  2  S.  W.  202; 
Cornick  v.  Eichards,  3  Lea  1. 

Utah.  Brown  v.  Wright,  48  Utah 
633,  161  Pac.  448. 
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fore,  that,  in  the  absence  of  any  estoppel,*^  a  bona  fide  purchaser  of 
such  certificates  acquires  no  better  title  to  the  shares  than  his  trans- 
ferrer had,**  and  that  he  takes  the  same  subject  to  equities!  exist- 
ing against  the  transferrer  in  favor  of  the  corporation,  or  of  third 
persons 


53 


Virginia.  Shenandoah  Valley  E. 
Co.  V.  Griffith,  76  Va.  913. 

Washington.  Whitfield  v.  Non- 
pariel  Consol.  Copper  Co.,  67  Wash. 
286,  41  L.  E.  A.  (N.  S.)  187,  123  Pac. 
1078. 

West  Virginia.  Lipscomb's  Adm'r 
V.  Condon,  56  W.  Va.  416,  67  L.  E.  A. 
670,  107  Am.  St.  Eep.  938,  49  S.  E. 
392. 

Euglaad.  Colonial  Bank  v.  Cady, 
L.  E.  15  App.  Cas.  267. 

"A  certificate  of  stock  inddrsed  in 
blank  is  not  negotiable.  It  is  not 
governed  by  the  law  as  to  negotiable 
instruments."  Baker  v.  Davie,  211 
Mass.  429,  37  L.  E.  A.  (N.  S.)  944,  97 
N.  E.  1094. 

"Upon  principle  and  authority,  it 
is  manifest,  the  certificate  has  not 
in  it  the  elements  and  characteristics 
of  negotiable  or  commercial  paper; 
it  is  not  evidence  of  debt;  it  is  not  a 
promise  to  pay  nor  an  order  for  the 
payment  of  money;  it  is  but  a  muni- 
ment of  title."  Nelson  v.  Owen,  113 
Ala.  372,  21  So.  75. 

"They  are  not  negotiable  in  form, 
they  represent  no  debt  and  are  not 
securities  for  money. ' '  Knox  v.  Eden 
Musee  American  Co.,  148  N.  Y.  441, 
31  L.  E.  A.  779,  51  Am.  St.  Eep.  700, 
42  N.  E.  988. 

"It  is  not  a  promise  to  pay  money, 
and  it  has  no  period  of  maturity  as 
such  instruments  have."  Cincinnati, 
N.  O.  &  T.  P.  Ey.  Co.  v.  Citizens' 
Nat.  Bank,  56  Ohio  St.  351,  43  L.  E. 
A.  77,  47  N.  E.  249. 

They  are  non-negotiable  in  the 
sense  that  a  complete  transfer  of 
title,  good  as  against  the  corpora- 
tion, can  only  be  made  by  a  trans- 
fer in   accordance  with   a  governing 


statute.     Whitfield  v.  Nonpariel  Con- 
sol.  Copper  Co.,  67  Wash.  286,  41  L. 

E.  A.  (N.  S.)  187,  123  Pac.  1078. 
61  See  §  3853,  infra. 

68  United  States.  Church  v.  Citi- 
zens' St.  E.  Co.,  78  Fed.  526. 

Alabama.  East  Birmingham  Land 
Co.  V.  Dennis,  85  Ala.  565,  2  L.  E.  A. 
836,  7  Am.  St.  Eep.  73,  5  So.  317. 

Oallfomia.  Eamage  v.  Grould,  169 
Pac.  670;  Perkins  v.  Cowles,  157  Cal. 
625,  30  L.  E.  A.  (N.  S.)  283,  137  Am. 
St.  Eep.  158,  108  Pac.  711;  O'Dea  v. 
Hollywood  Cemetery  Ass'n,  154  Cal. 
53,  97  Pac.  1. 

Illinois.  McCarthy  v.  Crawford, 
238  111.  38,  86  N.  E.  750. 

Missouri.  State  v.  Bank  of  Mis- 
souri, 45  Mo.  528;  Watson  v.  Sidney 

F.  Woody  Printing  Co.,  56  Mo.  App; 
145. 

New  York.  Weaver  v.  Barden,  49 
N.  Y.  286,  rev'g  3  Lans.  338;'  Mechan- 
ics' Bank  v.  New  York  &  N.  H.  E. 
Co.,  13  N.  Y.  599;  Hawes  v.  Gas  Con- 
sumers' Ben.  Co.,  36  N.  Y.  St.  Eep. 
48,  12  N.  Y.  Supp.  924,  rev'g  on  other 
grounds  9  N.  Y.  Supp.  490. 

Tennessee.  Young  v.  South  Trede- 
gar Iron  Co.,  85  Tenn.  189,  4  Am.  St. 
Eep.  752,  2  S.  W.  202;  Cornick  v. 
Eichards,  3  Lea  1. 

Virginia.  Shenandoah  Valley  E. 
Co.  V.  Griffith,  76  Va.  913. 

53  United  States.  Church  v.  Citi- 
zens' St.  E.  Co.,  78  Fed.  5i26. 

California.  Perkins  v.  Oowles,  157 
Cal.  625,  30  L.  E.  A.  (N.  S.)  283,  137 
Am.  St.  Eep.  158,  108  Pac.  711;  O'Dea 
V.  Hollywood  Cemetery  Ass'n,  154 
Cal.  53,  97  Pac,  1;  Craig  v.  Hesperia 
Land  &  Water  Co.,  113  Cal.  7,  35  L. 
E.  A.-  306,  54  Am.  St.  Eep.  316,  45 
Pae.  10. 
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Thus,  a  bona  fide  purchaser  of  a  lost  or  stolen  certificate  of  stock, 
indorsed,  in  blank  by  the  owner,  acquires  no  title  as  against  the 
owner,  unless  the  latter  has  been  guilty  of  such  negligence  as  estops 
him, from  asserting  his  title.  And  the  same  is  true  where  an  assign- 
ment of  a  certificate  of  stock  and  power  of  attorney  to  transfer  the 
same  on  the  books  of  the  corporation  are  forged,  or  where  an  assign- 
ment of  a  part  of  the  shares  represented  by  a  certificate  is  fraudu- 
lently altered;  so  as  to  cover  all  the  shares.^*  And  a  sale  of  shares  by 
transfer  of  the  certificate  of  stock  is  of  no  effect  as  against  an  attach- 
ment levied  upon  the  shares  before  the  transfer,  even  though  the 
transferee  be  a  bona  fide  purehaser.^^ 


§  3780.  Custom  or  usage.  Certificates  of  stock  cannot  be  given  the 
character  of  negotiable  instruments  by  any  usage  or  custom  among 
stock  brokers  or  others,  for  it  is  an  established  principle  of  law  that 
such  certificates  are  not  to  be  regarded  as  negotiable  paper,  and  no 
usage  or  custom  is  good  "if  it  conflicts  with  an  established  principle 
of  law.^*     But  the  existence  of  a  custom  among  brokers  whereby 


Illinois.  Healy  v.  Defiance  City 
Bank,  160  111.  App.  628. 

Iowa.  Clark  v.  American  Coal  Co., 
86  Iowa  436,  17  L.  E.  A.  557,  53  N. 
W.  291. 

New  York.  Weaver  v.  Barden,  49 
N.  Y.  286,  rev'g  3  Lans.  838;  Mechan- 
ics' Bank  v.  New  York  &  N.  H.  E. 
Co.,  13  N.  Y.  599. 

South  Carolina.  Maxwell  v.  Poster, 
67  S.  C.  377,  45  S.  E.  927;  Hampton 
&  B.  Eailroad  &  Lumber  Co.  v.  Bank 
of  Charleston,  48  S.  C.  120,  26  S.  B. 
238. 

Tennessee.  Young  v.  South  Trede- 
gar Iron  Co.,  85  Tenn.  189,  4  Am.  St. 
Eep.  752,  2  S.  W.  202;  Cornick  v. 
Eichards,  3  Lea  1. 

Virginia.  Shenandoah  Valley  E. 
Co.  V.  Griffith,  76  Va.  913. 

"Where  a  stockholder  was  present 
at  a  meeting,  and  agreed  that  the  as- 
sets of  the  corporation  should  be  sold 
and  applied  to  the  payment  of  debts, 
and  any  surplus  divided  among  the 
stockholders,  and  that  the  old  stock 
should  be  canceled,  and  new  stock 
issued  and  paid  for  at  full  par  value, 


and  afterwards  sold  his  stock,  it  was 
held  that  the  purchaser  took  the  same 
subject  to  all  the  equities  existing 
against  the  seller,  and  could  not  in- 
voke the  doctrine  of  innocent  pur- 
chaser for  value  to  compel  the  cor- 
poration to  issue  to  him  a  certificate 
of  the  new  stock  in  exchange  for  the 
old  stock.  Stoddard  v.  Decatur 
Cracker  Co.,  184  HI.  53,  56  N.  E.  327, 
aff'g  84  111.  App.  374. 
B4  See  §  3834,  infra. 

65  See  §  3444,  supra. 

66  Alabama.  Bast  Birmingham 
Land  Co.  v.  Dennis,  85  Ala.  565,  2  L. 
E.  A.  836,  7  Am.  St.  Eep.  73,  5  So. 
317. 

District  of  Colvunbiia.  See  Kational 
Safe  Deposit,  Savings  &  Trust  Co.  v. 
Hibbs,  32  App.  Cas.  459,  afE'd  229 
IT.  S.  391,  57  L.  Ed.  1241. 

Maryland.  German  Sav.  Bank  of 
Baltimore  City  v.  Eenshaw,  78  Md. 
475,  28  Atl.  281.  See  also  First  Nat. 
Bank  of  Baltimore  v.  Taliaferro,  72 
Md.  164,  19  Atl.  364,  71  Md.  200,  17 
Atl.  1036. 

Massachusetts.     Shaw   v.   Spencer, 
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certificates  indorsed  in  blank  pass  from  hand  to  hand  without  in- 
quiry, the  same  as  negotiable  paper,  has  been  taken  into  consideration 
by  some  courts  on  the  question  of  the  estoppel  of  one  who  delivers 
certificates  so  indorsed  to  a  third  person  to  deny  the  authority  of 
the  latter  to  transfer  them.^'' 

§3781.  Quasi  negotiability;  estoppel.  While  certificates  of  stock 
are  not  negotiable  instruments  in  any  proper  sense,  the  courts,  in 
view  of  the  extensive  dealings  in  such  securities,  and  the  interest,  both 
of  the  public  and  of  the  corporations  issuing  them,  iji  making  them 
readily  transferable  and  convertible,  have,  largely  by  application  of 
the  equitable  doctrine  of  estoppel,  clothed  them  with  some  of  the 
characteristics  of  negotiable  paper.^^    They  are  frequently  said  to  be 


100  Mass.  382,  97  Am.  Dee.  107,  1  Am. 
Eep.   115. 

Minnesota.  Schumacher  v.  Greene 
Cananea  Copper  Co.,  117  Minn.  124, 
38  L.  E.  A.  (N.  S.)  180,  Ann.  Gas. 
1913  0  1115,  134  N.  W.  510. 

57  See  §  3853,  infra. 

58  United  States.  Masury  v.  Ar- 
kansas Nat.  Bank,  93  Fed.  603; 
Bangor  Elee.  Light  &  Power  Co.  v. 
Eobinson,  52  Fed.  520;  Matthews  v. 
Massachusetts  Nat.  Bank,  Holmes, 
396,  Fed.  Cas.  No.  9,286. 

Colorado.  See  Central  Sav.  Bank 
V.  Smith,  43  Colo.  90,  95  Pao.  307. 

Illinois.  Miller  v.  Doran,  151  111. 
App.  527,  aff'd  245  111!  200,  91  N.  E. 
1039. 

Iowa.  See  Mudge  v.  Eailway  Mail 
Equipment  Co.,  167  Iowa  656,  149  N. 
W.  867. 

Michigan.  Eough  v.  Breitung,  117 
Mich.   48,   75  N.   W.   147. 

Missouri.  National  Bank  of  "Webb 
City  V.  Newell-Morse  Eoyalty  Co., 
259  Mo.  637,  168   S.  W.  699. 

New  York.  Knox  v.  Eden  Musee 
American  Co.,  148  N.  Y.  441,  31  L.  E. 
A.  779,  51  Am.  St.  Eep.  700,  42  N.  E. 
988;  New  York  &  N.  H.  E.  Co.  v. 
Schuyler,  34  N.  Y.  30 ;  Lyman  v.  State 
Bank  of  Eandolph,  81  App.  Div.  367, 
80  N.  Y.  Supp.  901,  aff'd  179  N.  Y. 
577,  72  N.  E.   1145;   American  Press 


Ass'n  V.  Brantingham,  75  App.  Div. 
435,  78  N.  Y.  Supp.  305,  appeal  dis- 
missed, 173  N.  Y.  601,  66  N.  E.  1103. 

Ohio.  'Cincinnati,  N.  O.  &  T.  P. 
Ey.  Co.  V.  Citizens'  Nat.  Bank,  56 
Ohio  St.  351,  43  L.  E.  A.  777,  47  N.  E. 
249. 

Oregon.  Beckwith  v.  Galice  Mines 
Co.,  50  Ore.  542,  16  L.  E.  A.  (N.  S.) 
723,  93  Pac.  453. 

South  Caroliua.  Maxwell  v.  Foster, 
67  S.  C.  377,  45  S.  E.  927;  Hampton 
&  B.  Eailroad  &  Lumber  Co.  v.  Bank 
of  Charleston,  48  S.  C.  120,  26  S.^E. 
238. 

Utah.  Brown  v.  Wright,  48  Utah 
633,  161  Pac.  448. 

"While  certificates  of  stock  are  not 
negotiable  in  the  strict  sense  of  the 
law  merchant,  they  are  negotiable  in 
fact."  O'Neil  v.  Wolcott  Min.  Co., 
174  Fed.  527,  27  L.  E.  A.  (N.  S.)  200. 

"The  holder  is  entitled  to  every 
right  respecting  them,  as  against 
third  parties,  which  the  law  confers 
upon  the  holder  of  commercial  pa- 
per." Mandlebaum  v.  North  Ameri- 
can Min.  Co.,  4  Mich.  465,  quoted 
with  approval  in  May  v.  Cleland,  117 
Mich.  45,  44  L.  E.  A.  163,  75  N.  W. 
129. 

' '  The  nature  and  extent  of  the  deal- 
ings in  them,  in  which  they  are  passed 
from    hand    to    hand   like    negotiable 
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quasi  negotiable,^®  and  the  trend  of  modem  decisions  is  to  make  them 


paper  and  in  so  many  ways  enter 
into  the  basis  of  credit,  have  influ- 
enced courts  to  accord  to  them  the 
character  of  negotiability  in  order  to 
meet  a  commercial  need  of  the  day." 
Anierican  Exch.  Nat.  Bank  v.  Wood- 
lawn  Cemetery,  194  N.  Y.  116,  87 
N.  E.  107,  rev'g  120  N.  Y.  App.  Div. 
119,  105  N.  Y.  Supp.  305,  quoted  with 
approval  in  Bassett  v.  Perkins,  65  N. 
Y.  Misc.  103,  119  N.  Y.  Supp.  354. 

Though  not  negotiable  instruments, 
certificates  assigned  in  blank  "so  ap- 
proximate them  as  that  the  ordinary 
rules  of  agency  and  estoppel  which 
apply  in  the  case  of  chattels  are 
applied  to  them  with  greater  liberal- 
ity in  the  behalf  of  an  innocent  pur- 
chaser." National  Safe  Deposit, 
•  Savings  &  Trust  Co.  v.  Hibbs,  32  App. 
Gas.  (D.  C.)  459,  aff'd  229  U.  S.  391, 
57  L.  Ed.  1241. 

Shares  of  stock  "partake  of  the 
qualities  of  a  negotiable  security  to 
such  an  extent  that  they  pass  from 
indorser  to  in(|orsee  shorn  of  all  se- 
cret liens  against  the  stock  in  the 
hands  of  the  original  owner."  Her- 
rick  V.  Humphrey  Hardware  Co.,  73 
Neb.  809,  119  Am.  St.  Eep.  917,  11 
Ann.  Gas.  201,  103  N.  W.  685. 

"Necessities  of  business  require 
that  shares  of  stock  should  be  treated 
prima  facie  as  evidence  of  unin- 
cumbered ownership  of  the  holder 
thereof  named  in  the  certificates  and 
upon  the  books  of  the  company." 
Bankers'  Trust  Co.  of  St.  Louis  v. 
McCloy,  109  Ark.  160,  47  L.  E.  A. 
(N.  S.)   333,  159  iS.  W.  205. 

Shares  partake  of  the  nature  of 
negotiable  instruments  since  the  en- 
actment of  section  52  of  chapter  77  of 
the  statutes.  Douglas  v.  Aurora  Daily 
News  Co.,  160  111.  App.  506. 

They  are  frequently  sold  in  the 
open  market  as  negotiable  securities 
are.  National  Safe  Deposit,  Savings 
&  Trust  Co.  V.  Hibbs,  229  U.  S.  391, 


57  L.  Ed.  1241,  afif'g  32  App.  €as.  (D. 
G.)  459;  National  City  Bank  of  Chi- 
cago V.  Wagner,  216  Fed.  473. 

69  United  States.  Bangor  Elee. 
Light  &  Power  Co.  v.  Eobinson,  52 
!Fed.  520;  Continental  Nat.  Bank  v. 
Eliot  Nat.  Bank,  7  Fed.  369. 

Alabama.  Nelson  v.  Owen,  113  Ala. 
372,  21  So.  75. 

Arizona.  Hook  v.  Hoffman,  16 
Ariz.  540,  147  Pac.  722. 

Arkansas.  Bankers'  Trust  Co.  of 
St.  Louis  v.  McCloy,  109  Ark.  160, 
47  L.  E.  A.  (N.  S.)  333,  159  S.  W. 
205. 

Illinois.  Healy  v.  Defiance  City 
Bank,  160  111.  App.  628. 

Maryland.  Brant  v.  Ehlen,  59 
Md.  1. 

Michigan.  Austin  v.  Hayden,  171 
Mich.  38,  Ann.  Gas.  1915  B  894,  137 
N.  W.  317. 

Missouri.  Merchants'  Nat.  Bauk  v. 
Eichards,  6  Mo.  App.  454,  afE'd  74 
Mo.  77. 

New  York.  American  Exch.  Nat. 
Bank  v.  Woodlawn  Cemetery,  194  N. 
Y.  116,  87  N.  E.  107,  rev'g  120  App. 
Div.  119,  105  N.  Y.  Supp.  305.' 

PennsylvaJiia.  Shattuck  v.  Amer- 
ican Cement  Co.,  205  Pa.  197,  97  Am. 
St.  Eep.  735,  54  Atl.  785. 

Tennessee.  Smith  v.  Eailroad,  91 
Tenn.  221,  18  S.  W.  546;  West  Nash- 
ville Planing-Mill  Co.  v.  Nashville 
iSav.  Bank,  86  Tenn.  252,  6  Am.  St. 
Eep.  835,  6  S.  W.  340. 

'Utah.  Coray  v.  Perry  Irrigation 
Co.,  166  Pac.   672. 

West  Virginia.  Lipscomb's  Adm'r 
V.  Condon,  56  W.  Va.  416,  67  L.  E.  A. 
670,  107  Am.  St.  Eep.  938,  49  S.  E. 
392. 

"While  not  negotiable  instruments, 
they  are  considered  as  having  many, 
if  not  all,  the  elements  of  negotia- 
bility, or,  as  so  often  expressed,  a 
quasi  negotiability."  Hook  v.  Hoff- 
man, 16  Ariz.  540,  147  Pac.  722. 
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as  nearly  negotiable  as  possible.^"*  Such  certificates,  said  Mr.  Justice 
Davis,  "although  neither  in  form  nor  character  negotiable  paper, 
approximate  to  it  as  nearly  as  practicable. "  ®^  So  title  to  them  will, 
pass,  as  between  the  parties,  by  indorsement  and  delivery  of  the  cer- 
tificates, as  in  the  case  of  negotiable  instruments,^*  they  are  not 


Certificates  of  stock  indorsed  in 
blank  ' '  have  a  certain  quasi  nego- 
tiability, arising  largely,  if  not  en- 
tirely, from  the  fact  that  the  holder 
has  voluntarily  made  delivery  to  some 
other  person,  and  thus  precluded  him- 
self by  the  general  principles  of  es- 
toppel; and  more  particularly  by  the 
fact  that  he  has  given  an  apparently 
unrestricted  ^.uthority,  which  cannot 
be. limited  to  the  injury  of  others  by 
undisclosed  instructions. ' '  Bangor 
Elec.  Light  &  Power  Co.  v.  Eobinson, 
52  Fed.  520. 

60Masury  v.  Arkansas  Nat.  Bd;nk, 
93  Fed.  603,  rev'g  87  Fed.  381; 
O'Mara  v.  NewcomlD,  38  Colo.  275,  8S 
Pac.  167;  Rice  v.  Gilbert,  173  111.  348, 
50  N.  E.  1087,  afe'g  72  111.  App.  649; 
Healy  v.  Smith,  160  111.  App.  627. 

"The  custom  of  business,  the  neces- 
sities of  commerce,  and  the  'multi- 
tude of  transactions  tend  more  and 
more  to  force  the  transfer  qf  stock 
under  the  rule  applicable  to  the  sale 
of  negotiable  instruments."  Bank  of 
Culloden  v.  Bank  of  Forsyth,  120  Ga. 
575,  102  Am.  St.  Eep.  115,  48  S.  E. 
226. 

Stock  certificates  nearly  approxi- 
mate negotiable  paper  where  they  are 
indorsed  in  blank  by  the  owner  with 
power  of  attorney  to  transfer  them. 
Will's  Adm'r  v.  George  Wiedemann 
Brewing  Co.,  171  Ky.  681,  188  S.  W. 
778. 

In  view  of  the  fact  that  they  are 
constantly  and  frequently  sold  in  the 
open  market,  and  are  the  subject  of 
a  multitude  of  commercial  transac- 
tions, their  validity,  like  that  of  ne- 
gotiable paper,  should  be  sustained, 
where   no    insuperable   legal   obstacle 


forbids.  Weniger  v.  Success  Min.  Co., 
227  Fed.  548. 

61  First  Nat.  Bank  of  South  Bend 
V.  Lanier,  11  Wall.  (IT.  S.)  369,  377, 
20  L.  Ed.  172. 

This  statement  has  been  quoted 
with  approval  in  the  following  eases: 

United  States.  National  Safe  De- 
posit, Savings  &  Trust  Co;  v.  Hibbs, 
229  TJ.  S.  391,  57  L.  Ed.  1241,  aff'g 
32  App.  Cas.  (D.  C.)  459;  National 
City  Bank  of  Chicago  v.  Wagner,  216 
Fed.  473;  Matthews  v.  Massachusetts 
Nat.  Bank,  Holmes,  396,  Fed.  Cas. 
No.  9,286. 

Louisiana.  Smith  v.  Crescent  City 
Live-Stock  Landing  &  Slaughter- 
House  Co.,  30  La.  Ann.  1378. 

Mississippi.  Bank  of  Holly  Springs 
V.  Pinson,  58  Miss.  421,  38  Am.  Eep. 
330. 

Missouri.  BrinkerhofE-Farris  Trust 
&  Savings  Co.  v.  Home  Lumber  Co., 
118  Mo.  447,  24  S.  W.  129;  Bank  of 
Atchison  County  v.  Durfee,  118  Mo. 
431,  40  Am.  St.  Eep.  396,  24  S.  W. 
133;  Merchants'  Nat.  Bank  v.  Rich- 
ards, 6  Mo.  App.  454,  aff'd  74  Mo. 
77. 

Ohio.  Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.  V.  Citizens'  Nat.  Bank,  56 
Ohio  St.  351,  43  L.  R.  A.  777,  47  N.  E. 
249. 

Oklahoma.  Litchfield  v.  Henson 
Oil  Co.,  157  Pac.  137. 

Tennessee.  Smith  v.  Railroad,  91 
Tenn.  221,  18  S.  W.  546. 

Utah.  Kimball^  V.  Success  Min.  Co., 
38  Utah  78,  110  Pac.  872,  concurring 
opinion  of  Frick,  J. 

62 O'Mara  v.  Newcomb,  38  Colo. 
275,  88  Pac.  167;  Supply  Ditch  Co. 
V.   Elliott,    10    Colo.   327,   3   Am.   St. 
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subject  to  lis  pendens,**  and  the  transferee  may,  under  certain  circum- 
stances, acquire  a  better  title  than  his  transferrer  has.®* 

Thus  it  is  now  well  settled  that  a  bona  fide  purchaser  of  a  certificate 
of  stock  takes  the  same  free  from  any  secret  liens  in  favor  of  the 
corporation  created  by  contract  ®*  or  by-laws.*®  In  like  manner,  a 
transferee  of  a  certificate  of  stock  in  good  faith  and  for  value  takes 
the  stock  free  from  any  secret  trusts  or  latent  equities  in  favor  of 
the  corporation,  or  of  prior  parties  in  the  line  of  transmission,  or  of 
third  persons.®' 


Eep.  586,  15  Pae.  691;  National  Safe 
Deposit,  Savings  &  Trust  Co.  v.  Gray, 
12  App.  Cas.  (D.  C.)  276;  Barnhouse 
V.  Dewey,  83  Kan.  12,  29  L.  E.,  A.  (N. 
S.)  166,  109  Pao.  1081;  Gulp  v.  Mul- 
vane,  66  Kan.  143,  71  Pac.  273. 

"Wliile  not  negotiable,  shares  are 
freely  assignable  and  in  this  respect 
resemble  negotiable  ehoses  in  action 
and  tangible  property  rather  than 
other  non-negotiable  ehoses  in  ac- 
tion." Herbert  v.  Simson,  220  Mass. 
480,  L.  R.  A.  1915  D  733,  108  N.  E. 
65. 

"They  are  not  negotiable  in  the 
commercial  sense  of  that  word, 
though  by  proper  assignment  and 
transfer  thereof  the  legal  title  of  the 
shares  of  stock  referred  to  therein 
may  be  shifted."  Sinnot  v.  Hibernia 
Nat.  Bank,  105  La.  705,  30  So.  233. 

See  also  §  3784,  ihfra. 

63  See  §3778,  supra. 

64  Bangor  Elec.  Light  &  Power  Co. 
V.  Eobinson,  52  Fed.  520. 

The  substance  of  the  rule  of  ne- 
gotiability as  extended  to  stock  cer- 
tificates "is  that  the  possessor  of 
Bueh  an  instrument  has  power  to 
give,  by  delivery  to  a  bona  fide  pur- 
chaser for  value,  a  good  title  not- 
withstanding any  defectiveness  in  his 
own."  American  Exch.  Nat.  Bank  v. 
Woodlawn  Cemetery,  194  N.  Y.  116, 
87  N.  E.  107,  rev'g  120  N.  Y.App. 
Div.  119,  105  N.  Y.  Supp.  305. 

65  See  §  3602,  supra. 

66  See  §  515,  supra. 

67  United   States.     Masury   v.    Ar- 


kansas Nat.  Bank,  93  Fed.  603;  Lowry 
V.  Commercial  &  Farmers'  Bank, 
Taney,  310,  Fed.  Cas.  No.  8,581. 

Alabama.  Winter  v,  Montgomery 
Gas-Light  Co.,  89  Ala.  544,  7  So. 
773. 

Arizona,.  See  Hook  v.  Hoffman,  16 
Ariz.  540,  147  Pac.  722. 

Arkansas.  Bankers'  Trust  Co.  of 
St.  Louis  V.  McCloy,  109  Ark.  160,  47 
L.  E.  A.  (N.  S.)  333,  159  S.  W.  205. 

OaUfomia.  Brittan  v.  Oakland 
Bank  of  Savings,  124  Cal.  282,  71  Am. 
St.  Eep.  58,  57  Pac.  84;  Brewster  V. 
tSime,  42  Cal.  139. 

Colorado.  Ironstone  Ditch  Co.  v. 
Equitable  Securities  Co.,  52  Colo.  268, 
121   Pac.   174. 

District  of  Columbia.  National 
Safe  Deposit,  Savings  &  Trust  Co. 
V.  Gray,  12  App.  Cas.  276. 

Georgia.  Nutting  v.  Thomason, 
46  Ga.  34. 

Massachusetts.  Loring  v.  Salisbury 
Mills,  125  Mass.  138;'  Salisbury  Mills 
V.  Townsend,  109  Mass.  115. 

Mlcliigan.  Eough  v.  Breitung,  117 
Mich.  48,  75  N.  W.  147. 

Missouri.  National  Bank  of  Webb 
City  V.  Newell-Morse  Eoyalty  Co., 
259  Mo.  637,  168  S.  W.  699. 

New  Jersey.  New  York  &  Eastern 
Telegraph  &  Telephone  Co.  v.  Great 
Eastern  Tel.  Co.,  74  N.  J.  Eq.  221, 
69  Atl.  528,  aff'd  75  N.  J.  Eq.  297, 
298,  72  Atl.  1119. 

New  York.  Knox  v.  Eden  Muaee 
American  Co.,  148  N.  Y.  441,  31  L. 
E.  A.  779,  51  Am.  St.  Eep.  700,  42  N. 
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As  we  shall  see  in  another  section,  the  owner  of  a  certificate  of 
stock  may  be  estopped  to  assert  his 'title  as  against  a  bona  fide  pur- 


E.  988;  Lyman  v.  State  Bank  of  Ean- 
dolph,  81  App.  Div.  367,  80  N.  Y. 
Supp.  901,  aff'd  179  N.  Y.  577,  72  N. 
E.  1145. 

Oliio.  Dueber  Watch  Case  Mfg. 
Co.  V.  Daugherty,  62  Ohio  St.  589,  57 
N.  E.  455. 

South  Caroliua.  Maxwell  v.  Foster, 
67  S.  C.  377,  45  S.  E.  927. 

Tennessee.  Smith  v.  Eailroad,  91 
Tenn.  221,  18  S.  W.  546. 

Tejcas.  Anderson  v.  Waco  State 
Bank,  92  Tex.  506,  71  Am.  St.  Bep. 
867,  49  S.  W.  1030. 

Utali.  Kimball  v.  Success  Min.  Co., 
38  Utah  78,  110  Pae.  872. 

England.  Dodda  v.  Hills,  2  Hem. 
&  M.  424. 

"The  recognized  usage  of  indors- 
ing such  certificates  in  blank  and  so 
transferring  title,  to  them  and  what 
they  represent,  by  delivery  has  given 
them  a  quasi  negotiable  character  to 
such  an  extent  that  they  are  often 
held,  as  they  pass  from  hand  to  hand, 
free  from  undisclosed  antecedent 
equities."  Austin  v.  Hayden,  171 
Mich.  38,  Ann.  Cas.  1915  B  894,  137 
N.  W.  317. 

"The  transferee  in  good  faith  and 
for  value,  holds  his  title  free  from 
latent  equities,  between  prior  par- 
ties in  the  line  of  transmission." 
Knox  v.  Eden  Musee  American  Co., 
148  N.  Y.  441,  31  L.  E.  A.  779,  51 
Am.  St.  Eep.  700,  42  N.  E,  988. 

Where,  for  the  purpose  of  qualify- 
ing a  person  to  be  one  of  its  directors, 
a  corporation  issued  a  certificate  of 
stock  to  him,  on  his  secret  agreement 
to  retransfer  the  stock  on  ceasing  to 
be  a  director,  and  he  afterwards 
agreed  with  a  third  person  to  assign 
it  to  him  as  collateral  security,  on  the 
latter 's  becoming  surety  for  him  on 
a  note,  which  the  latter  did,  in  reli- 
ance   on   such   promise,     and   without 


knowledge  of  the  secret  trust  on 
which  the  stock  was  held,  it  was  held 
that  the  equities  of  such  third  per- 
son were  superior  to  those  of  the 
corporation,  and  that  he  was  entitled 
to  an  equitable  lien  on  the  stock  as 
against  it.  Dueber  Watch  Case  Mfg. 
Co.  v.  Daugherty,  62  Ohio  St.  589,  57 
N.  E.  455. 

Where  partners  form  a  corporation 
to  carry  on  the  business  of  the  firm, 
and  a  portion  of  the  shares  is  is- 
sued to  the  partners  individually,  but 
by  agreement  between  themselves 
they  are  interested  therein  as  part- 
ners, and  the  remainder  to  the  firm,  a 
purchaser  of  shares,  either  from  the 
firm  or  from  one  of  the  partners,  with- 
out notice  of  the  agreement,  is  not 
bound  thereby.  Behlow  v.  Fischer, 
102  Cal.  208,  36  Pac.  509. 

Where  a  syndicate  owning  a  ma- 
jority of  the  stock  of  a  railroad  com- 
pany had  thg  title  put  in  a  trust 
company  to  vote  for  five  years  ac- 
cording to  the  direction  of  a  commit- 
tee, who  had  no  title  to  the  stock, 
and  the  trust  company,  in  accordance 
with  the  trust  agreement,  and  by  di- 
rection of  the  syndicate,  issued  trust 
certificates  declaring  that  the  holder 
owned  the  equitable  title  to  a  certain 
number  of  shares,  and,  on  the  termi- 
nation of  the  trust,  on  surrender  of 
the  certificate,  would  be  entitled  to 
have  that  number  of  shares  trans- 
ferred to  him,  it  was  held  that  sub- 
sequent purchasers  of  the  stock 
certificates  took  the  same,  with  the 
right  to  the  stock,  free  from  any 
partnership  agreement  of  the  syndi- 
cate. Bostwick  V.  Chapman  (Shepaug 
Voting  Trust  Cases),  60  Conn.  553, 
24  Atl.  32. 

That  a  bona  fide  purchaser  of  a  cer- 
tificate takes  the  same  free  from  any 
secret  liens  in  favor  of  the  corpora- 
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chaser  from  one  whom  he  has  clothed  with  apparent  title  or  authority 
to  transfer  the  stock.^* 

§  3782.  Statutory  provisions.  In  Louisiana  it  has  been  held  that 
stock  certificates  are  made  negotiable  instruments  by  a  statute  making 
them  transferable  by  delivery  with  a  written  transfer  of  the  certi- 
ficate or  a  written  power  to  sell,  assign  and  transfer  the  sanle.®®  And 
such  would  also  seem  to  be  the  effect  of  the  Uniform  Stock  Transfer 
Act  which  has  recently  been  adopted  in  a  number  of  states.'''" 


tion  created  by  contract,  see  §  3602, 
supra. 

That  he  takes  free  from  any  secret 
liens  created  by  the  by-laws,  see 
§  515,  supra. 

As  to  the  rights  of  purchasers  from 
persons  holding  stock  in  trust,  see 
3S37  et  seq.,  infra. 

68  This  rule,  however,  is  not  based 
upon  any  idea  that  certificates  of 
stock  are  negotiable  instruments,  but 
upon  the  doctrine  of  equitable  estop- 
pel.   See  §3853,  infra. 

69  Act  No.  180,  p.  370,  of  1904.  Suc- 
cession of  Desina,  123  La.  468,  49 
So.  23. 

The  Uniform  Stock  Transfer  Act  is 
now  in  force  in  this  state.  See  next 
note  following. 

70  Section  1  of  the  act  provides  that 
the  title  to  a  certificate  and  to  the 
stock  represented  thereby  shall  be 
transferred  only  by  delivery  of  the 
certificate  indorsed  by  the  person  ap- 
pearing by  the  certificate  to  be  the 
owner  of  the  shares  represented 
thereby,  or  by  delivery  of  the  cer- 
tificate and  a  separate  document  con- 
taining a  written  assignment  of  the 
certificate  or  a  power  of  attorney  to 
sell,  assign  or  transfer  the  same  or  the 
shares  represented  thereby,  signed  by 
such  person.  Section  4  provides  that 
the  title  of  a  transferee  of  a  certificate 
under  a  power  of  attorney  or  assign- 
ment not  written  on  the  certificate,  or 
of  any  person  claiming  under  him, 
shall  cease  and  determine  if;  at  any 
time  prior  to  the  surrender  of  the  cer- 
tificate to  the  corporation  issuing  it. 


another  person,  for  value  in  good 
faith,  and  without  notice  of  the  prior 
transfer,  shall  purchase  and  obtain  de- 
livery of  such  certificate  with  the  in- 
dorsement of  the  person  appearing 
thereby  to  be  the  owner  thereof,  or 
with  the  written  assignment  or  power 
of  attorney  of  such  person,  though  con- 
tained in  a  certain  document.  Section 
5  provides  that  the  delivery  of  a  cer- 
'  tificate  to  transfer  title  in  accordance 
with  the  provisions  of  section  1,  shall 
be  effectual,  except  as  provided  in  sec- 
tion 7,  though  made  by  one  having  no 
right  of  possession  and  having  no 
authority  from  the  owner  of  the  cer- 
tificate or  from  the  person  purporting 
to  transfer  the  title.  Section  6  pro- 
vides 'that  the  indorsement  of  the  cer- 
tificate by  the  person  appearing  by  the 
certificate  to  be  the  owner  of  the 
shares  represented  thereby  shall  be 
effectual,  except  as  provided  in  section 
7,  though  the  indorser  or  transferrer 
was  induced  by  fraud,  duress  or  mis- 
take, to  make  the  indorsement  or  de- 
livery, or  has  revoked  the  delivery  of 
the  certificate,  or  the  authority  given 
by  the  indorsement  or  delivery  of  the 
certificate,  or  has  died  or  become 
legally  incapacitated  after  tiie  indorse- 
ment, whether  before  or  after  the  de- 
livery of  the  certificate,  or  has 
received  no  consideration.  Section  7 
provides  that  the  possession  of  the, cer- 
tificate may  be  reclaimed  and  the 
transfer  thereof  rescinded  under  cer- 
tain circumstances  "unless  the  cer- 
tificate has  been  transferred  to  a 
purchaser    for    value    in    good    faith 
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§  3783.  Bona  fide  purchasers.  In  order  that  a  purchaser  of  stock 
may  acquire  a  title  free  from  secret  liens  in  favor  of  the  corporation,  or 
latent  equities  between  prior  parties,  he  must  be  in  the  position  of  a 
bona  fide  purchaser  for  value.  He  takes  subject  to  such  liens  or 
equities  if  he  has  notice  of  them  at  the  time  of  his  purchase,''^  or 
notice  of  facts  sufficient  to  put  him  on  inquiry,''^  or  if  he  is  not  a 
purchaser  for  value." 

without  notice  of  any  facts  making      signment  to  a  third  person,  who  as- 
the   transfer    wrongful."      Section    8      signs  to  him,  both  assisuments  recit- 


the  transfer  wrongful."  Section  8 
provides  that  although  the  transfer  of 
a  certificate  or  of  shares  represented 
thereby  has  been  rescinded  or  set 
aside,  nevertheless,  if  the  transferee 
has  possession  of  the  certificate  or  of 
a  new  certificate  representing  part  or 
the  whole  of  the  same  shares  of  stock, 
a  subsequent  transfer  of  such  certifi- 
cate by  the  transferee,  mediately  or 
immediately,  to  a  purchaser  for  value 
in  good  faith,  without  notice  of  any 
facts  making  the  transfer  wrongful, 
shall  give  such  purchaser  an  inde- 
feasible right  to  the  certificate  and 
the  shares  represented  thereby.  This 
act  is  in  force  in  Louisiana,  Maryland, 
Massachusetts,  Michigan,  New  Jersey, 
New  York,  Ohio,  Pennsylvania,  Bhode 
Island,  Wisconsin  and  Alaska. 

71  Mudge  V.  Eailway  Mail  Equip- 
ment Co.,  167  Iowa  656,  149  N.  W. 
867;  American  Press  Ass'n  v.  Braut- 
ingham,'  75  N.  T.  App.  Div.  435,  78 
N.  T.  Supp.  305,  appeal  dismissed  173 
N.  Y.  601,  66  N.  E.  1103. 

If  the  purchaser  of  stock  knows 
thgt  the  seller  has  only  the  equitable 
title  he  takes  only  such  equity  as  the 
seller  has.  Barker  v.  Montana  Gold, 
Silver,  Platinum  &  Tellurium  Min. 
Co.,  35  Mont.  351,  89  Pac.  66. 

One  who  takes  stock  upon  a  pre- 
existing debt  and  with  knowledge  of 
the  claims  of  the  corporation  against 
it  is  not  a  bona  fide  purchaser,  holds 
it  subject  to  such  claims.  Eureka 
Mining,  Smelting  &  Power  Co.  v. 
Lively,  59  Wash.  550,  110  Pac.  425. 

A  person  who  purchases  stock, 
knowing  that  it  has  been  pledged, 
and  receives  title  by  means  of  an  as- 


signs to  him,  both  assignments  recit- 
ing that  the  stock  has  been  pledged, 
and  the  certificate  not  being  produced, 
is  not  a  bona  fide  purchaser  as  against 
one  whose  funds  were  wrongfully  used 
by  the  seller  to  pay  the  pledgee.  Te- 
cumseh  Nat.  Bank  v.  Busaell,  50  Neb. 
277,  69  N.  W.  763. 

The  holder  of  an  equity  in  corpo- 
rate stock  may,  by  clothing  himself 
with  the  legal  title,  secure  priority 
over  an  earlier  equity,  where  he  ac- 
quired his  equity  without  notice  of 
the  earlier  one,  although  he  may  have 
such  notice  when  he  acquires  the  legal 
title.  Dueber  Watch  Case  Mfg.  Co. 
V.  Daugherty,  62  Ohio  St.  589,  57  N. 
E.  455. 

Whether  a  purchaser  has  such  no- 
tice is  a  question  of  fact.  Chandler 
V.  Blanke  Tea  &  Coffee  Co.,  183  Mo. 
App.  91,  165  S.  W.  819. 

See  also   §§  3815,  3854,  infra. 

72  Jennings  v.  Bank  of  California, 
79  Oal,  323,  5  L.  E.  A.  233,  12  Am.  St. 
Eep.  145,  21  Pac.  852;  Mudge  v.  Eail- 
way Mail  Equipment  Co.,  167  Iowa 
656,  149  N.  W.  867;  Hampton  &  B. 
Eailroad  &  Lumber  Co.  v.  Bank  of 
Charleston,  48  S.  C.  120,  26  S.  E.  238. 

"Facts  sufficient  to  put  a  party  on 
inquiry  which  if  pursued  with  due 
diligence  would  have  led  to  knowledge 
of  other  facts,  are  equivalent  to  no- 
tice of  the  facts  that  would  have  been 
disclosed  by  the  inquiry."  Maxwell 
V.  Foster,  67  S.  C.  377,  45  S.  E.  927. 

Whether  he  has  such  notice  is  a 
question  of  fact.  Chandler  v.  Blanke 
Tea  &  Coffee  Co.,  183  Mo.  App.  91, 
165  S.  W.  819. 

73  American  Press   Ass  'n  v.  Brant- 
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It  has  been  held  that  where  the  transferee  takes  merely  an  equita- 
ble title  because  the  transfer  is  not  registered,  he  is  not  protected  as 
against  prior  equities  of  the  corporation  or  third  persons,  since  where 
the  equity  of  the  parties  is  equal,  and  neither  has  the  legal  title,  he 
who  is  first  in  time  is  strongest  in  right.'* 

Transferees  of  certificates  of  stock  are  chargeable  with  notice  of  all 
provisions  or  recitals  therein,  and  of  all  facts  as  to  which  they  are 
thereby  put  upon  inquiry.'^  Thus,  if  a  certificate  of  stock  declares 
that  no  transfer  of  the  shares  therein  described  will  be  made  upon  the 
books  of  the  corporation  until  payment  of  all  indebtedness  due  to  the 
corporation  from  the  holder,  a  purchaser  of  the  certificate  takes 
subject  to  such  condition.™ 

A  treinsf eree  of  stock  is  also  chargeable  with  notice  of  all  provisions 
in  the  charter  of  the  corporation  or  the  general  law,''''  and  therefore 


ingham,  75  N.  Y.  App.  Div.  435,  78  N. 
¥.  Supp.  305,  appeal  dismissed  173  N. 
Y.  601,  66  N.  E.  1103. 

One  who  has  agreed  to  transfer 
property  in  consideration  of  the  re- 
ceipt by  him  of  a  certificate  of  stock 
is  not  a  purchaser  of  the  stock  for 
value  if  he  has  not  transferred  the 
property.  Tecumseh  Nat.  Bank  v. 
Russell,  50  Neb.  277,  69  N.  W.  763. 

A  bank  is  not  a  purchaser  of  stock 
for  value,  as  against  the  corporation 
asserting  a  lien  thereon,  where  it  took 
the  same  from  a  debtor  as  collateral, 
taking  also  a  demand  note  for  the  in- 
debtedness, the  note  being  suable  im- 
mediately, although  it  may  have 
orally  agreed  to  forbear  suit.  Bron- 
son  Elec.  Co.  v.  Eheubottom,  122  Mich. 
608,  81  N.  W.  563. 

A  creditor  who  extends  the  time  of 
payment  of  a  pre-existing  debt,  and 
takes  a  new  note  therefor,  in  consid- 
eration of  a  pledge  of  stock  as  se- 
curity, is  a  bona  fide  holder  of  the 
stock.  Just  v.  State  Sav.  Bank,  132 
Mich.  6t)0,  94  N.  W.  200. 

The  Uniform  Stock  Transfer  Act 
provides  that  an  antecedent  or  pre- 
existing obligation,,  whether  for 
money     or     not,     constitutes     value 


within  the  meaning  of  the  act,  where 
a  certificate  is  taken  either  in  sat- 
isfaetioii  thereof  or  as  security 
therefor.  This  act  is  in  "  force  in 
Louisiana,  Maryland,  Massachusetts, 
Michigan,  New  Jersey,  New  York, 
Ohio,  Pennsylvania,  Rhode  Island, 
Wisconsin  and  Alaska. 

TlJennings  v.  Bank  of  California, 
79  Cal.  323,  5  L.  E.  A.  233,  12  Am.  St. 
Eep.  145,  21  Pac.  852;  Vansands  v. 
Middlesex  County  Bank,  26  Conn.  144. 

One  who  takes  transfer  as  security 
for  a  pre-existing  debt  is  not  a  bona 
fide  purchaser  for  value.  "Watson  y. 
Sidney  F.  Woody  Printing  Co.,  56  Mo. 
App.   145. 

76  Jennings  v.  Bank  of  California, 
79  Cal.  323,  5  L.  E.  A.  233,  12  Am.  St. 
Eep.  145,  21  Pac.  852;  Vansands  v. 
Middlesex  County  Bank,  26  Conn. 
144;  Eeynolds  v.  Bank  of  Mt.  Vernon, 
6  N.  Y.  App.  Div.  62,  39  N.  Y.  Supp. 
623;  Stafford  v.  Produce  Exch.  Bank- 
ing Co.,  61  Ohio  St.  160,  76  Am.  St. 
Eep.  371,  55  N.  B.  162. 

76  See    §3603,  supra. 

77  Hampton  &  B.  Eailroad  &  Lum- 
ber Co.  V.  Bank  of-  Charleston,  48  S. 
C.  120,  26  8.  E.  238. 
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takes  subject  to  any  lien  which  may  be  given  thereby  to  the  corpora- 
tion for  any  indebtedness  of  the  transferrer.''* 

lie  also  takes  subject  to  any  lien  reserved  by  the  corporation  by  a 
by-law  expressly  authorized  by  the  charter  or  a  general  law.''^  A 
transferee  is  not  chargeable  with  no  Lice  of  by-laws  not  authorized 
by  the  charter  or  general  law,  and  does  not  take  subject  to  a  lien  re- 
served thereby  if  he  has'  no  notice  of  the  by-law.  It  is  otherwise,  how- 
ever, if  he  has  actual  notice  of  the  by-law.*" 

A  transferee  of  stock  takes  subject  to  a  lien  reserved  by  the  corpora- 
tion by  contract  with  the  transferrer  for  a  debt  due  from  him,  where 
the  transferee  ha^  notice  of  the  contract,  but  not  otherwise.*^ 

Where  shares  of  stock  are  transferable  only  on  the  books  of  the  cor- 
poration, and  are  there  registered  in  the  name  of  a  person  ' '  as 
trustee,"  this  fact,  according  to  the  weight  of  authority,  is  sufficient 
to  put  purchasers  or  pledgors  of  the  stock  upon  inquiry, as  to  the 
holder's  title  and  right  to  deal  with  the  same  for  his  own  benefit.'^ 
And  the  fact  that  shares  are  registered  in  the  name  of  a  person  as 
executor  is  sufficient  to  charge  purchasers  from  him  with  notice  of 
the  contents  of  the  will  under  which  he  holds  the  shares.** 

The  defense  of  purchaser  for  a  valuable  consideration  without 
notice  is  an  equitable  one.** 

XXI.    MODES  OF   TEANSFERRING   SHARES;    REGISTRATION 

§  3784.  General  principle.:.  In  the  absence  of  express  charter  or 
statutory  provision  to  1he  contrary,  shares  of  stock  jnay  be  trans-' 
ferred  in  the  same  manner  as  any  other  personal  property.**  At  com- 

"TB  See  §  3600,  supra.  lUinois.      People   v.   Devin,  17  111. 

T9See  §515,  supra.  84. 

80  See  §  515,  supra.  Massachusetts.     Boston  Music  Hall 

81  See  §  3602,  supra.  Ass  'n  v.   Cory,   129  Mass.  435 ;  Dick- 

82  See   §  3839,  infra.  inson  v.  Central  Nat.  Bank,  129  Mass. 

83  See  §  3810,  infra.  279,  37  Am.  Eep.  351. 

84  Maxwell  v.  Poster,  67  S.  C.  377,  Tennessee.  Corniok  v.  Eiehards,  3 
45  S.  B.  927.  Lea  1. 

85  Alabama.  McGowin  v.  Dickson,  "As  between  the  shareholder  and 
182  Ala.  161,  62  So.  685;  Mobile  Mut.  his  vendee  a  good  title  to  stock  may 
Ils.  Co.  v.  Cullom,  49  Ala.  558.  doubtless    be    conveyed    by'   a   simple 

Colorado.     Richardson  v.  Longmont  indorsement  and  delivery  of  the  eer^ 

Supply  D:tch  Co,,  19  Colo.  App.  483,  tifioate,   or  by  a  bill  of  sale,  or  any 

76  Pac.  546.  other   conveyance   which   is   adequate 

Delaware.     Allen  v.  Stewart,  7  Del,  to  transfer'  the  title  to  any  other  spe- 

Ch.  287,  44  Atl.  786.  cies  of  personal  property."     Bank  of 

Georgia.     Sylvania  &  G.  R.   Co.  v.  Commerce   v.    Bank    of    Newport,   63 

Hoge,  129  Ga.  734,  59  S.  E.  806.  Fed.  898. 
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mon  law,  the  delivery  of  a  stock  certificate  with  a  written  transfer 
of  the  same  to  the  purchaser  is  sufficient  to  transfer  the  title  to  the 
shares  represented  thereby,*®  and  this  is  now  the  rule  in  many  states 
by  statute.  So  it  is  frequently  provided  that  the  delivery  of  a  stock 
eertificate  to  a  bona  fide  purchaser  or  pledgee,  for  value,  together  with 
a  written  transfer  of  the  same,  or  a  written  power  of  attorney  to  sell, . 
assign  and  transfer  the  same,  signed  by  the  owner  of  the  certificate, 
shall  be  a  sufficient  delivery  to  transfer  the  title  as  against  all  parties.*'' 


' '  It  requires  a  clear  provision  of  the 
charter  itself,  or  of  some  statute,  to 
take  from  the  owner  of  such  prop- 
erty the  right  to  transfer  it  in  ac- 
cordance with  known  rules  of  the 
common  law."  Boston  Music  Hall 
Ass'n  V.  Cory,  129  Mass.  435.     > 

86  United  States.  Bank  of  Com- 
merce V.  Bank  of  Newport,  63  Fed. 
898;  Scott  v.  Pequonnock  Nat.  Bank, 
21  Blatchf.  203,  15  Fed.  494. 

California.  Brown  v.  San  Fran- 
cisco Gaslight  Co.,  58   Cal.  426. 

Oonnectlcut.  Reed  v.  Copeland,  50 
Conn.  472,  47  Am.  Eep.  663. 

Illinois.  People  v.  Devin,  17  111. 
84. 

Massachusetts.  Boston  Music  Hall 
Ass'n  V.  Cory,  129  Mass.  435. 

New  Hampsldre.  Scripture  v.  Fran- 
cestown  Soapstone  Co.,  50  N.  H.  571. 

New  Jersey.  Broadway  Bank  v. 
McElrath,   13   N.   J.  Eq.   24. 

New  York.  McNeil  v.  Tenth  Nat. 
Bank,  46  N.  Y.  325,  7  Am.  Eep.  341. 

Tennessee.  Corniek  v.  Biehards,  3 
Lea  1. 

West  Virginia.  Lipscomb's  Adm'r 
V.  Condon,  56  W.  Va.  416,  67  L.  E.  A. 
670,  107  Am.  St.  Eep.  938,  49  S.  E. 
392. 

In  the  absence  of  any  provision  re- 
quiring a  transfer  on  the  books  or 
otherwise  providing  the  manner  of 
sale,  the  legal  title  passes  by  a  trans- 
fer and  delivery  of  the  certificate 
by  the  person  to  whqm  it  was  issued. 
-Condit  v.  Galveston  City  Co.,  —  Tex. 
Civ.  App.  — ,  186  S.  W.  395. 

When  shares  belonging  to   the   es- 


tate of  a  decedent  are  sold  by  his  ex- 
ecutor or  administrator,  the  title  of 
the  purchaser  is  complete  when  the 
certificate  has  been  indorsed  and  de- 
livered. Brown  v.  San  Francisco  Gas- 
light Co.,  58  Cal.  426. 

A  transfer  and  delivery  of  the  cer- 
tificate is  the  ordinary  mode  of  trans- 
ferring stock.  Brinkerhoff-Farris 
Trust  &  Savings  Co.  v.  Home  Lumber 
Co.,  118  Mo.  447,  24  S.  "W.  129;  Le- 
breeht  v.  Nellist,  184  Mo.  App.  335, 
171  S.  W.  11. 

"Shares  of  stock  in  a  corporation 
may  be  transferred  by  means  of  an 
assignment  and  delivery  of  certifi- 
cates." McAllister  v.  Kuhn,  96  TJ. 
8.  87,  24  L.  Ed.  615. 

Stock  is  transferable  and  salable 
by  actual  contract  thereto  and  a  de- 
livery of  the  certificate.  New  Orleans 
Nat.  Banking  Ass'n  v.  P.  S.  Wiltz  & 
Co.,  10  Fed.  330. 

87  Louisiana.  Act  180,  p.  370, 
of  1904.  Eisenhauer  v.  New  Or- 
leans Cotton  Exchange,  140  La. 
574,  73  So.  685;  State  v.  Bank  of  Ba- 
ton Eouge,  125  La.  138,  136  Am.  St. 
Eep.  332,  51  So.  95;  Succession  of  Be- 
sina,  123  La.  468,  49  So.  23.  The  Uni- 
form Stock  Transfer  Act  is  now  in 
force  in  Louisiana. 

Massachusetts.  St.  1903,  c.  437, 
§28;  St.  1906,  c.  463,  part  II,  §41  & 
part  III,  §  22;  St.  1884,  c.  229;  E.  L. 
§  37.  Athol  Sav.  Bank  v.  Bennett, 
203  Mass.  480,  89  N.  E.  632;  Chase  v. 
Boston,  193  Mass.  522,  79  N.  E.  736; 
Clews  V.  Friedman,  182  Mass.  555,  66 
N.  E.  201;  Andrews  v.  Worcester,  N. 
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Where,  as  is  generally  the  case,*'  shares  are  required  to  he  trans- 
ferred on  the  books  of  the  corporation,  the  assignment  of  the  cer- 
tificate is  generally  accompanied  by  a  written  power  of  attorney 
to  make  the  transfer,  although  it  seems  that  a  power  of  attorney  is 
not  necessary.*® 

The  assignment  need  not  be  under  seal,"*  unless  it  is  expressly  re- 
quired by  the  charter  or  general  law,  or  by  an  authorized  by^law.*^ 
And  where  a  seal  is  not  necessary,  a  transfer  in  blank  is  not  void  be- 
cause it  is  under  seal,  for  in  such  a  case  the  seal  will  be  disregarded  as 
mere  surplusage.**' 

Ordinarily  the  transfer  may  be  made  by  indorsing  on  the  certificate  ** 


&  R.  E.  Co.,  159  Mass.  64,  33  N.  E. 
1109.  A  power  of  attorney  signed  in 
blank  is  a  written  power  of  attorney 
within  the  meaning  of  the  statute. 
Andrews  v.  Worcester,  N.  &  E.  E.  Co., 
159  Mass.  64,  33  N.  E.  1109. 

Bhode  Island.  Gen.  Laws  1896,  e. 
177,  §  20 ;  Gen.  Laws  1909,  c.  213,  §  20. 
This  section  merely  provides  what 
shall  be  a  sufBeient  delivery  to  pass 
title,  and  "is  not  to  be  construed  as 
defining,  varying  or  enlarging  agree- 
ments or  ,  relations  which  may  have 
been  entered  into  between  owners  of 
stock  and  others."  It  has  no  bearing 
on  the  question  whether  a  given  trans- 
action is  an  absolute  transfer  or  a 
pledge.  United  Nat.  Bank  v.  Tap- 
pan,  33  E.  L  1,  79  Atl.  946. 

Utah.  The  statute  provides  that 
the  delivery  ■  of  the  certificate,  to- 
gether with  a  written  transfer  of  the 
same,  signed  by  the  owner,  to  a  bona 
fide  purchaser  or  pledgee  for  value, 
shall  be  deemed  a  sufficient  transfer 
of  the  title  as  against  any  creditor  of 
the  transferrer  and  all  other  persons 
whosoever.  Comp.  Laws  1907,  §  330. 
This  provision  is  not  to  be  construed 
as  meaning  that  a  bona  fide  purchaser 
can  acquire  title  only  from  the  real 
and  actual  owner.  Brown  v.  Wright, 
48  Utah  633,  161  Pac.  448. 

'See  also  the  provisions  of  the  Uni- 
form Stock  Transfer  Act  quoted  in- 
fra, this  section. 


88  See   §  3788  at  seq.,  infra. 

89  See  §3791,  infra. 

90  Quiner  v.  Marblehead  Social  Ins. 
Co.,  10  Mass.  476;  Atkinson  v.  Atkin- 
son,. 8  Allen  (Mass.)  15;  Commercial 
Bank  y.  Kortright,  22  Wend.  (N.  Y.) 
348,  34  Am.  Dee.  317;  German  Union 
Building,  &  Saving  Eund  Ass'n  v. 
Sendmeyer,  50  Pa.  St.  67;  In  re  Ta- 
hiti Cotton  Co.  (Ex  parte  Sargent), 
L.  E.  17  Eq.  273,  43  Law  J.  Ch.  425; 
In  re  Tees  Bottle  Co.,  33  L.  T.  (N.  S.) 
834. 

91  Bishop  V.  Globe  Co.,  135  Mass. 
132. 

In  England,  the  charters  or  articles 
of  association  of  corporations  gener- 
ally require  that  transfers  of  stock 
shall  be  under  seal.  See  Societe  Gen- 
erale  De  Paris  v.  Tramways  Union 
Co.,  14  Q.  B.  Div.  424;  Societe  Gen- 
erals De  Paris  v.  Walker,  11  App. 
Gas.  20;  Hibblewhite  v.  McMorine,  6 
Mees.  &  W.  200. 

92  Bridgeport  Bank  v.  New  York  & 
N.  H.  E.  Co.,  30  Conn.  231;  McNeil 
V.  Tenth  Nat.  Bank,  46  N.  Y.  325,  7 
Am.  Eep.  341;  German  Union  Build- 
ing &  Saving  Fund  Ass'n  v.  Send- 
meyer, 50  Pa.  St.  67;  In  re  Barned's 
Banking  Co.,  3  Ch.  App.  105,  37  L.  J. 
Ch.  8L 

93  Masury  v.  Arkansas  Nat.  Bank, 
93  -Fed.  603. 

Under  the  California  Code  title  to 
Btock  passes,  as  between  the  parties. 
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of  stock,  or  by  writing  on  a  separate  paper,®*  an  assignment  and 


by  indorsement  and  delivery.  Ash- 
ton  V.  Zeila  Min.  Co.,  134  Cal.  408, 
66  Pao.  494. 

A  statutory  provision  requiring  a 
written  transfer  signed  by  the  owner 
is  satisfied  by  an  indorsement  and 
delivery  of  the  certificate.  Brown  v. 
Wright,  48  Utah  633,  161  Pac.  448. 

The  Uniform  Stock  Transfer  Act, 
§  21,  provides  that  a  certificate  shall 
be  deemed  to  be  indorsed  when  an 
assignment  or  a  power  of  attorney  to 
sell,  assign  or  transfer  the  certificate 
or  the  shares  represented  thereby  is 
written  on  the  certificate  and  signed 
by  the  person  appearing  by  the  cer- 
tificate to  be  the  owner  of  the  shares 
represented  thereby,  or  when  the  sig- 
nature of  such  person  is  written  with- 
out more  upon  the  back  of  the  cer- 
tificate; and  that  in  either  of  these 
cases  a  certificate  shall  be  deemed  to 
be  indorsed  though  it  has  not  been 
delivered.  This  act  is  in  force  in 
Louisiana,  Maryland,  Massachusetts, 
Michigan,  New  Jersey,  New  York, 
Ohio,  Pennsylvania,  Ehode  Island, 
Wisconsin  and  Alaska. 

94  United  States.  Masury  v.  Arkan- 
sas Nat.  Bank,  93  Fed.  603;  Bank  of 
Commerce  v.  Bank  of  Newport,  63 
Fed.  898. 

Georgia.  Bank  of  Gulloden  v.  Bank 
of  Forsyth,  120  Ga.  575,  102  Am.  St. 
Rep.  115,  48  S.  E.  226. 

Iowa.  First  Nat.  Bank  v.  Gifford, 
47  Iowa  575. 

New  Jersey.  Curtis  v.  Crossley,  59 
N.  J.  Eq.  358,  45  Atl.  905. 

New  York.  Mitchell  v.  Boyer,  160 
App.  Div.  565,  145  N.  Y.  Supp.  715; 
Talcott  v.- Standard  Oil  Co.,  149  App. 
Div.  694,  134  N.  Y  Supp.  617. 

Rhode  Island."  Talbot  v.  Talbot, 
32  E.  I.  72,  Ann.  Cas.  1912  C  1221,  78 
«A.tl.  535. 

' '  The  printed  form  a£  transfer,  with 
power  of  attorney,  commonly  placed 
upon  the  back  of  a  Stock  certificate. 


furnishes  a  convenient  and  appropri- 
ate means  of  transfer  in  the  ordinary 
course  of  business;  but  it  is  by  no 
means  the  only  means  by  which  a 
transfer  of  stock  may  be  made. ' ' 
Talbot  v.  Talbot,  32  E.  I.  72,  Ann. 
Cas.  1912  C  1221,  78  Atl.  535. 

"A  transfer  of  ownership  may  be 
made  by  delivery  of  unendorsed  cer- 
tificates, together  with  specific  as- 
signments, as  well  as  by  delivery  of 
endorsed  certificates."  Talbot  v. 
Talbot,  32  E.  I.  72,  Ann.  Cas.  1912  C 
1221,  78  Atl.  535. 

As  between  the  parties  they  may 
be  transferred  by  deed.  Thompson  v. 
Eowe,  27  Colo.  App.  361, 149  Pac.  849; 
Eiehardson  v.  Longmont  Supply 
Ditch  Co.,  19  Colo.  App.  483,  76  Pac. 
546. 

"Endorsement  of  the  certificates  is 
not  necessary  to  pass  the  title  where 
a  deed  has  been  executed  assigning 
the  stock  and  authorizing  the  transfer 
on  the  books."  Curtis  v.  Crossley, 
59  N.  J.  Eq.  358,  45  Atl.  905. 

A  statement  in  a  collateral  note 
that  the  stock  has  been  deposited  as 
security  for  the  debt,  and  giving  the 
lender  the  right  to  sell  it  on  default, 
accompanied  by  delivery  of  the  certifi- 
cate, is  sufficient  to  give  the  purchaser 
at  such  a  sale  a  title  which  will  sup- 
port a  demand  for  a  transfer  and  a 
new  certificate.  Bank  of  Culloden  v. 
Bank  of  Forsyth,  120  Ga.  575,  102  Am. 
St.  Eep.  115,  48  S.  E.  226. 

"Where  stocks  are  to  be  trans- 
ferred upon  express  trusts,  *  *  '• 
it  is  certainly  more  convenient  and 
orderly  that  such  transfers  should  be 
made  by  separate  specific  assignments 
in  trust,  so  that  the  trust  may  be 
fully  set  forth."  Talbot  v.  Talbot, 
32  E.  I.  72,  Ann.  Cas.  1912  C  1221,  78 
Atl.  585. 

Where  a  deed  of  trust  assigned 
stock  standing  in  the  grantor's  name 
on  the  books  of  the  corporation,  and 
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power  of  attorney  to  a  particular  person,*^  or  the  assi^ment  and 
power  of  attorney  may  be  executed  in  blank.'®    The  Uniform  Stock 


authorized  the  trustee  to  transfer  the 
same  to  himself  or  others,  and  the 
grantpr  delivered  the  certificates,  it 
was  held  that  the  fact  that  the  assign- 
ment on  the  certificates  was  not 
signed  did  not  affect  the  operation  of 
the  deed,  although  the  grantor  pur- 
posely omitted  to  sign,  with  the  se- 
cret intention  of  retaining  control  of 
the  stock.  Curtis  v.  Crossley,  59  N. 
J.  Eq-  358,  45  Atl.  905. 

"A  fly  power  is  a  written  assign- 
ment in  the  form  generally  used  on 
the  reverse  of  stock  certificatesj 
which,  when  signed  and  attached  to 
such  certificate,  is  sufficient  to  trans- 
fer the  same  in  like  manner  as  an 
indorsement  thereon."  Carlisle  v. 
Norris,  157  N.  Y.  App.  Div.  313,  142 
N.  Y.  Supp.  393,  aff'd  215  N.  Y.  400, 
Ann.  Cas.  1917  A  429,  109  N.  E.  564. 

96  Davis  Laundry  &  Cleaning  Co.  v. 
Whitmore,  92^  Ohio  St.  44,  Ann.  Cas. 
1917  C  988,  110  N.  E.  518.  See  also 
Eice  v.  Gilbert,  173  Dl.  348,  50  N.  E. 
1087,  aff'g  72  111.  App.  649;  Eirst  Nat. 
Bank  v.  GifEord,  47  Iowa  575;  Prall  v. 
Tilt,  28  N.  J.  Eq.  479. 

96  United  States.  Johnston  v.  Laf- 
lin,  103  U.  S.  800,  26  L.  Ed.  532,  afiC'g 
5  Dill.  65,  Fed.  Cas.  No.  7,393;  Mc- 
Allister V.  Kuhn,  96  TJ.  S.  87,  24  L. 
Ed.  615;  Bank  of  Commerce  v.  Bank 
of  Newport,  63  Fed.  898;  Matthews 
V.  Massachusetts  Nat.  Bank,  Holmes, 
396,  Fed.  Cas.  No.   9,286. 

Oalifomia.  Brittan  v.  Oakland 
Bank  of  Savings,  124  Cal.  282,  71  Am. 
6t.  Eep.  58,  57  Pac.  84;  Graves  v. 
Mono  Lake  Hydraulic  Min.  Co.,  81 
Cal.  303,  22  Pac.  665;  Cahlan  v.  Bank 
of  Lassen  County,  11  Cal.  App.  533, 
105  Pac.  765. 

Colorado.  O'Mara  v.  Newcomb,  38 
Colo.  275,  88  Pac.  167. 

Connecticut.     Bridgeport    Bank    v. 


New  York  &  N.  H.  R.  Co.,  30  Conn. 
231. 

IMnola  McCarthy  v.  Crawford, 
238  111.  38,  86  N.  E.  750;  Coffey  v. 
■Coffey,  179  111.  283,  53  N.  E.  590,  aff'g 
74  111.  App.  241.  See  Rice  v.  Gilbert, 
173  111.  348,  50  N.  E.  1087,  aff'g  72 
HI.  App.  649. 

Kansas.  Barnhouse  v.  Dewey,  83 
Kan.  12,  29  L.  R.  A.  (N.  S.)  166,  109 
Pac.  1081;  Gulp  v.  Mulvane,  66  Kan. 
143,  71  Pac.  273. 

Maasachusetts.  Taft  v.  Church,  162 
Mass.  527,  39  N.  E.  283;  Andrews  v. 
Worcester,  N.  &  R.  R.  Co.,  159  Mass. 
64,  33  N.  B.  1109;  Fitchburg  Sav. 
Bank  v.  Torrey,  134  Mass.  239. 

Michigan.  Walker  v.  Detroit  Tran- 
sit Ry.  Co.,  47  Mich.  338,  11  N.  W. 
187. 

New  Jersey.  Prall  v.  Tilt,  28  N.  J. 
Eq.  479;  Mt.  Holly,  L.  &  M.  Turn- 
pike Co.  v.  Ferree,  17  N.  J.  Eq.  117; 
Broadway  Bank  v.  MeElrath,  13  N. 
J.  Eq.  24. 

New  York.  Knox  v.  Eden  Musee 
American  Co.,  148  N.  Y.  441,  31  L.  E. 
A.  779,  51  Am.  St.  Rep.  700,  42  N.  E. 
988,  rev'g  on  other  grounds  74  Hun 
483,  26  N.  Y.  Supp.  482;  Cutting  v. 
Damerel,  88  N.  Y.  410;  Cushman  v. 
Thayer  Mfg.  Jewelry  Co.,  76  N.  Y. 
365,  32  Am.  Rep.  315;  Holbrook  v. 
New  Jersey  Zinc  Co.,  57  N.  Y.  616; 
McNeil  V.  Tenth  Nat.  Bank,  46  N.  Y. 
325,  7  Am.  Rep.  341;  Hannahs  v.  Ham- 
mond Typewriter  Co.,  158  App.  Div. 
620,  143  N.  Y.  Supp.  939;  Union  Bank 
of  Brooklyn  v.  United  States  Exch. 
Bank,  143  App.  Div.  128,  127  N.  Y. 
Supp.  661;  People  v.  Utah  Gold  & 
■Copper  Mines  Co.,  135  App.  Div.  418, 
119  N.  Y.  Supp.  852;  Aspell  v.  Camp- 
bell, 64  App.  Div.  393,  72  N.  Y.  Supp* 
76;  Leavitt  v.  Fisher,  4  Duer  1;  Com- 
mercial Bank  v,  Kortright,  22  Wend. 
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Transfer  Act  provides :  ' '  Title  to  a  certificate  and  to  the  shares  repre- 
sented thereby  shall  be  transferred  only,  (a)  By  delivery  of  the  cer- 
tificate indorsed  either  in  blank  or  to  a  specified  person  by  the  person 
appearing  by  the  certificate  to  be  the  owner  of  the  shares  represented 
thereby,  or,  (b)  By  delivery  of  the  certificate  and  a  separate  docu- 
ment containing  a  written  assignment  of  the  certificate  or  a  power 
of  attorney  to  sell,  assign,  or  transfer  the  same  or  the  shares. repre- 
sented thereby,  signed  by  the  person  appearing  by  the^  certificate  to 
be  the  owner  of  the  shares  represented  thereby.  Such  assignment 
or  power  of  attorney  may  be  either  in  blank  or  to  a  specified  person. 
The  provisions  of  this  section  shall  be  applicable  although  the  charter 
or  articles  of  incorporation  or  code  of  regulations  or  by-laws  of  the  cor- 
poration issuing  the  certificate  and  the  certificate  itself,  provide  that 
the  shares  represented  thereby  shall  be  transferable  only  on  the  books 
of  the  corporation  or  shall  be  registered  by  a  registrar  or  transferred 
by  a  transfer  agent. ' '  " 


346,  34  Am.  Dee.  317,  aff'g  20  Wend. 
9].. 

North  Oarolina.  Havens  v.  Bank  of 
T^rboro,  132  N.  C.  214,  95  Am.  St. 
Rep.  627,  43  S.  B.  639. 

OUo.  Davis  Laundry  &  Cleaning 
Co.  V.  Whitmore,  92  Ohio  St.  44,  Ann. 
Cas.  1917  C  988,  110  N.  E.  518;  Hal- 
deman  v.  Hillsborough  &  C.  E-y.,  2 
Handy  101. 

Oregon.  Gray  v.  Fankhauser,  58 
Ore.  423,  115  Pae.  146. 

Pennsylvania.  Shattuck  .v.  Amer- 
ican Cement  Co.,  205  Pa.  197,  97  Am. 
St.  Eep.  735,  54  Atl.  785;  In  re  Penn- 
eylvania  E.  Co.'s  Appeal,  86  Pa.  St. 
SO;  German  Union  Bldg.  &  Sav.  Fund 
Ass'n  v.  Sendmeyer,  50  Pa.  St.  67; 
Denny  v.  Lyon,  38  Pa.  St.  98,  80  Am. 
Dec.  463. 

South  Carolina.  Fraser  &  Dill  v. 
Charleston,  11  S.  C.  486;  State  Bank 
V.  'Cox  &  Co.,  11  Eieh.  Eq.  344,  78  Am. 
Dee.  458. 

England.  In  re  Tahiti  Cotton  Co. 
(Ex  parte  Sargent),  L.  E.  17  Eq.  273, 
43  L.  J.  Ch.  425;  In  re  Tees  Bottle 
Co.,  33  li.  T.    (N.  S.)   834. 

It  is  not  essential  that  the  instru- 
ment of  assignment  be  dated  or  that 


all  blanks  be  filled  in  in  order  to  eon- 
vey  both  the  legal  and  equitable  title. 
Aspell  V.  Campbell,  64  N.  Y.  App.  Div. 
393,  72  N.  Y.  Supp.  76. 

An  indorsement  in  blank  with  the 
intention  to  transfer  title  to  a  par- 
ticular person  has  the  same  effect  as 
an  indorsement  to  him  by  name.  Cah- 
lan  V.  Bank  of  Lassen  County,  11 
Cal.  App.  533,  105  Pac.  765. 

A  power  of  attorney  signed  in  blank 
is  a  "written  power,"  within  the 
meaning  of  a  statute  providing  that 
shares  of  stock  may  be  transferred  by 
delivery  with  a  written  power  of  at- 
torney to  transfer  the  same.  Andrews 
V.  Worcester,  N.  &  E.  E.  Co.,  159 
Mass.  64,  33  N.  E.  1109. 

97  See  §  1  of  the  act.  This  act  is 
in  force  in  Louisiana,  Maryland, 
Massachusetts,  Michigan,  New  Jersey, 
New  York,  Ohio,  Pennsylvania,  Ehode 
Island,  Wisconsin  and  Alaska. 

Mass.  Acts  1910,  c.  171,  §  1.  This 
provision  has  no  extraterritorial  ap- 
plication. Barstow  v.  City  Trust  Co., 
216  Mass.  330,  103  N.  E.  911. 

Page  &  Adams  Ann.  Gen.  Code 
Ohio  §8673—1.  Davis  Laundry  & 
Cleaning  Co.  v,  Whitmore,  92  Ohio  St. 
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Where  the  assignment  and  power  of  attorney  are  executed  in  blank, 
the  certificate  may  be  transferred  from  hand  to  hand  by  delivery, 
like  a  note  indorsed  in  blank,  and  any  holder  thereof  has  authority 
to  fill  in  his  own  name  as  transferee,  and  his  own  name  or  another 's  as 
attorney,  and  cause  the  transfer  to  be  registered  on  the  books  of  the 
corporation.'*  And  this  has  been  held  to  be  true  even  when  such  blank 

86-At].  1026;  Prall  v.  Tilt,  28  N.  J. 
Bq.  479;  Mt.  Holly,  L.  &  M.  Turnpike 
Go.  V.  Ferree,  17  N.  J.  Eq.  117;  Broad- 
way Bank  v..  MeElrath,  13  N.  J.  Eq. 
24. 
New  York.     Holbrook  v.  New  Jer- 


44,  Ann.  Casl  1917  C  988,  110  N.  E. 
518. 

In  so  far  as  the  act  provides  that 
title  to  shares  of  stock  shall  be  trans- 
ferred by  delivery  of  the  certificate 
indorsed  in  blank  or  to  a  specific 
person,  it  merely  carries  intc  statute 
law  the  legal  principle  theretofore 
prevailing.  Davis  Laundry  &  Clean- 
ing Co.  V.  Whitmore,  92  Ohio  St.  44, 
Ann.  Cas.  1917  C  988,  110  N.  E.  518. 

98  United  States.  Johnston  v.  Laf- 
lin,  103  U.  S.  800,  26  L.  Ed.  532,  aff'g 
5  Dill.  65,  Fed.  Cas.  No.  7,393;  Mc- 
Allister V.  Kuhn,  96  TJ.  S.  87,  24  L. 
Ed.  615;  Matthews  v.  Massachusetts 
Nat.  Bank,  Holmes,  396,  Fed.  Cas.  No. 
9,286. 

CallfOTnia.  Brittan  v.  Oakland 
Bank  of  Savings,  124  Cal.  282,  71  Am. 
at.  Eep.  58,  57  Pae.  84. 

Oolorado.  O'Mara  v.  Newcoinb,  38 
Colo.  275,  88  Pac.  167. 

Ooimecticut.  Bridgeport  Bank  v. 
New  York  &  N..H.  E.  Co.,  30  Conn. 
231. 

Delaware.  Lippman  v.  Kehoe  Sten- 
ograph Co.,  —  Del.  Ch.  — ,  98  Atl. 
943. 

Illinois.  McCarthy  v.  Crawford,  238 
111.  38,  86  N.  E.  750;  Coffey  v.  CofEey, 
179  111.  283,  53  N.  E.  590,  afC'g  74  111. 
App.  241;  Otis  v.  Gardner,  105  111. 
436. 

Kansas.  Barnhouse  v.  Dewey,  83 
Kan.  12,  29  L.  E.  A.  (N.  S.)  166,  109 
Pac:  1081. 

Massachusetts.  Andrews  v.  Worces- 
ter, N.  &  E.  E.  Co.,  159  Mass.  64,  33 
N.  E.  1109;  Fitehburg  Sav.  Bank  v. 
Torrey,  134  Mass.  239. 

New  Jersey.  Morris  v.  Hussong 
Dyeing  Maeh.  Co.,  81  N.  J.  Eq.  256, 


sey  Zinc  Co.,  57  N.  Y.  616;  McNeil 
V.  Tenth  Nat.  Bank,  46  N.  Y.  325, 
7  Am.  Eep.  341;  Leavitt  v.  Fisher,  4 
Duer  1;  Commercial  Bank  v.  Kort- 
right,  22  Wend.  348,  34  Am.  Dec.  317, 
aff'g   20   Wend.   91. 

North  Carolina.  Havens  v.  Bank 
of  Tarboro,  132  N.  C.  214,  95  Am.  St. 
Rep.  e27,  43  S.  E.  639. 

Oregon.  Gray  v.  Pankhauser,  58 
Ore.  423,  115  Pac.  146. 

Pennsylvania.  Shattuck  v.  Ameri- 
can Cement  Co.,  205  Pa.  197,  97  Am. 
St.  Eep.  735,  54  Atl.  785;  German 
Union  Bldg.  &  Sav.  Fund  Ass'n  v. 
Sendmeyer,  50  Pa.  St.  67. 

South  Carolina.  Fraser  &  Dill  v. 
Charleston,  11  S.  C.  486. 

England.  In  re  Tahiti  Cotton  Co. 
(Ex  parte  Sargent),  L.  E.  17  Eq.  273, 
43  L.  J.  Ch.  425;  In  re  Tees  Bottle 
Co.,  33L.  T.  (N.  S.)  834. 

"A  blank  transfer  on  the  back  of 
the  certificate  to  which  the  holder  has 
affixed  his  name  is  a  good  assignment, 
and  a  party  to  whom  it  is  delivered 
is  authorized  to  fill  it  up  by  writing 
a  transfer  and  power  of  attorney  over 
the  signature."  Brittan  v.  Oakland 
Bank  of  Savings,  124  Cal.  282,  71  Am. 
St.  Eep.  58,  57  Pac.  84. 

"A  blank  transfer  on  the  back  of 
the  certificate,  to  which  the  holder 
has  affixed  his  name,  is  a  good  assign- 
ment and  the  party  to  whom  it  is  de- 
livered is  authorized  to  fill  it  up.  It 
may  be  filled  up  with  the  name  of  a 
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assignment  or  power  of  attorney  is  under  seal.^^  In  England,  how- 
ever, where  transfers  of  stock  are  generally  required  to  be  under  seal, 
it  has  been  held  that  they  cannot  be  executed  in  blaak,  since  at  com- 
mon law  a  deed  cannot  be  executed  in  blank.^  But  even  there  it  has 
been  held  that  they  may  be  executed  in  blank  where  a  transfer  not 
under  seal  is  valid.^ 

The  right  or  authority  of  the  holder  of  the  certificate  to  fill  up 
the  blank  assignment  and  power  of  attorney  is  not  affected  in  any 
way  by  the  death  of  the  transferrer.' 

§  3785.  Necessity  for  delivery.  To  constitute  a  transfer  there  must 
be  a  delivery.*  A  mere  agreement  to  assign  shares,  where  the  owner 
retains  control,  is  not  a  transfer,  and  .does  not  divest  his  title.*    De- 


remote  transferee,  and  the  name  to  be 
inserted  concerna  only  the  pur- 
chaser." McCarthy  v.  Crawford,  238 
111.  38,  86  N.  E.  750. 

"The  holder  of  a'  certificate  of 
stock  accompanied  by  an  irrevocable 
power  of  attorney,  either  filled  up  or 
in  blank,  may  fill  up  the  letter  of 
attorney,  execute  his  power  and  thus 
obtain  legal  title  to  the  stock,  and 
such  power  is  not  limited  to  the  per- 
son to  whom  it  was  first  delivered, 
but  inures  to  each  bona  fide  holder 
into  whose  hands  the  certificate  and 
power  may  pass."  Morris  v.  Hus- 
song  Dyeing  Mach.  Co.,  81  N.  J.  Eq. 
256,  86  Atl.  1026. 

A  by-law  to  the  effect  that  stock 
may  be  transferred  by  indorsement 
of  the  certificate  and  its  surrender  to 
the  secretary  for  cancellation,  where- 
upon a  new  certificate  shall  be  issued 
to  the  transferee,  cannot  be  construed 
as  requiring  an  actual  transfer  on 
each  assignment.  Morris  v.  Hussong 
Dyeing  Maoh.  Co.,  81  N.  J.  Eq.  256, 
86  Atl.  1026. 

99  Bridgeport  Bank  v.  New  York  & 
N.  H.  E.  Co.,  30  Conn.  231. 

1  Soeiete  Generale  De  Paris  v. 
Walker,  11  App.  Cas.  20;  Tayler  v. 
Great  Indian  Peninsula  Ry.  Co.,  4  De 
Gex  &  J.  559,  28  L.  J.  Ch.  709;  Hib- 
blewhite  v.  MeMorine,  6  M.  &  W. 
200;    Soeiete    Generale    De    Paris    v. 


Tramways  Union   Co.,   14  Q.  B.  Div. 

424. 

In  Matthews  v.  Massachusetts  Nat. 
Bank,  Holmes,  396,  Fed.  Cas.  No. 
9,286,  it  is  said  that  the  English  hold- 
ings to  this  effect  "were  influenced 
not  merely  by  a  rigid  adherence  to 
the  rules  of  the  common  law  in  rela- 
tion to  instruments  under  seal,  but 
by  the  policy  of  the  stamp  system." 

2  In  re  Earned 's  Banking  Co.,  3  Ch. 
App.  105,  37  L.  J.  Ch.  81;  In  re  Ta- 
hiti Cotton  Co.  (Ex  parte  Sargent),  L. 
E.  17  Eq.  273,  43  L.  J.  Ch.  425;  In  re 
Tees  Bottle  Co.,  33  L.  T.  (N.  S.) 
834. 

3  Barnhouse  v.  Dewey,  83  Kan.  12, 
29  L.  E.  A.  (N.  S.)  166,  109  Pac. 
1081;  Culp  v.  Mulvane,  66  Kan.  143, 
71  Pac.  273;  Leavitt  v.  Fisher,  .4  Duer 
(N.  Y.)  1;  Eraser  &  Dill  v.  Charles- 
ton, 11  S.  C.  486.  But  see  In  re  Penn- 
sylvania E.  Co.'s  Appeal,  86  Pa.  St. 
80. 

4  Weber  v.  Bullock,  19  Colo.  214,  35 
Pac.  183;  Bank  of  Atchison  County  v. 
Durfee,  118  Mo.  431,  40  Am.  St.  Eep. 
396,  24  S.  W.  133;  Lebreeht  v.  Nellist, 
184  Mo.  App.  335,  171  S.  W.  11;  Cor- 
nick  V.  Eichards,  3  Lea  (Tenn.)  1. 

5  A  verbal  agreement  between  the 
holder  of  stock  and  sureties,  on  notes 
given  by  him,  that  he  is  to  leave  his 
stock  with  the  corporation  as  col- 
lateral   security,    to    indemnify    them 
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livery  is  defined  by  the  Uniform  Stock  Transfer  Act  to  be  a.  "vol- 
untary transfer  of  possession  from  one  person  to  another. "  *  A  share 
of  stock,  being  intangible,  is  not  susceptible  of  manual  delivery,  but 
delivery  of  the  certificate  is  a  symbolical  delivery  of  the  stock  which 
it  represents.' 

There  may  be  a  constructive  delivery  and  acceptance,  unaccom- 
panied by  a  manual  delivery  or  actual  change  of  custody  resulting 
from  acts  and  conduct  from  dealing  with  stock  when  there  has  been 
a  change  in  the  relation  of  the  parties  to  it.'  In  other  words,  as  be- 
tween the  parties,^  "both  acceptance  and  receipt,  and  therefore  de- 
livery, may  be  inferred  from  the  attendant  circumstances. "  i"  "The 
proof  of  a  constructive  delivery  and  acceptance  must  be  clear  and  un- 


against  the  payment  of  the  notes,  is 
neither  a  legal  nor  an  equitable  as- 
signment of  the  stock,  where  there  is 
no  delivery  of  the  stock,  and  it  does 
not  pass  from  under  the  dominion 
and  control  of  the  holder,  but  remains 
in  the  vaults  of  the  corporation  as  at 
the  time  of  the  agreement.  Bank  of 
Atchison  County  v.  Durfee,  118  Mo. 
431,  40  Am.  St.  Eep.  396,  24  S.  W. 
133. 

6  See  §22  of  the  act.  This  act  is 
in  force  in  Louisiana,  Maryland, 
Massachusetts,  Michigan,  New  Jersey, 
New  York,  Ohio,  Pennsylvania, 
Bhode  Island,  Wisconsin  and  Alaska. 

'United  States.  McAllister  v. 
Kuhn,  96  IT.  S.  87,  24  L.  Ed.  615. 

Connecticut.  De  Nunzio  v.  De 
Nunzio,  90  Conn.  342,  97  Atl.  323; 
Winalow  v.  Fletcher,  53  Conn.  390,  55 
Am.  Eep.  122,  4  Atl.  250;  Eeed  v. 
Copeland,  50  Conn.  472,  47  Am.  Eep. 
663. 

New  Hainpsihire.  Scripture  v. 
Francestown  Soapstone  Co.,  50  N.  H. 
571. 

South  Carolina.  Fraser  &  Dill  v. 
Charleston,  11  S.  C.  486. 

Tennessee.  Cornick  v.  Eieharda,  3 
Lea  1. 

Vermont.  Cheever  v.  Meyer,  52  Vt. 
66. 

8  De  Nunzio  v.  De  Nunzio,  90  Conn. 
34B,  97  Atl.  323. 


"Delivery  may  be  either  actual  or 
constructive."  Teague  v.  Abbot,  51 
Ind.  App.  604,  100  N.  B.  27. 

9  Teague  v.  Abbot,  51  Ind.  App.  604, 
100   N.  E.   27.- 

"However  good  as  a  transfer  of 
stock  between  the  parties  the  sym- 
bolical or  constructive  acceptance  and 
receipt  may  be,  it  will  not  affect  the 
rights  of  creditors  or  purchasers 
without  notice."  De  Nunzio  v.  De 
Nunzio,  90  Conn.  342,  97  Atl.  323. 

10  De  Nun?io  v.  De  Nunzio,  90 
Comn.  342,  97  Atl.  323.  See  also 
Teague  v.  Abbot,  51  Ind.  App.  604, 
100  N.  E.  27. 

"The  instances  for  the  application 
of  this  principle  to  the  transfer  of 
stock  will  be  infrequent  compared  to 
those  with  reference  to  goods.  Evi- 
dence of  payment  by  the  corporation 
of  a  dividend  to  the  transferee  and 
his  acceptance  of  it,  would  tend 
strongly  to  prove  a  constructive  de- 
livery and  acceptance  of  a  transfer 
of  stock."  De  Nunzio  v.  De  Nunzio, 
90  Conn.  342,  97  Atl.  323. 

In  In  re  Hedley,  156  Fed.  314,  it  was 
held  that  where  a  husband,  who  was 
his  wife's  agent,  assigned  certificates 
of  stock  to  her,  and  placed  them  with 
papers  and  documents  belonging  to 
her,  delivery  and  acceptance  thereof 
would  be  presumed. 
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equivocal. ' '  ^^  Delivery  may  be  presumed  from  the  fact  that  the  cer- 
tificates of  stock,  properly  indorsed,  are  in  the  possession  of  the 
holder.^^ 

In  the  absence  of  express  provision  to  the  contrary,  stock  may 
be  transferred  by  delivery  of  a  separate  written  transfer,  without  the 
delivery  of  any  certificate,^'  especially  where  no  certificate  has  ever 
been  issued,^*  or  where  it  is  not  in  the  possession  of  the  transferrer.'* 
But  delivery  of  the  certificates  is  sometimes  expressly  required  by 


11  De  Nuazio  v.  De  Nunzio,  90 
Conn.  342,  97  Atl.  323. 

12  OofCey  V.  Coffey,  179  111.  283,  53 
N.  E.  590,  aff'g  74  111.  App.  241;  Hol- 
brook  V.  New  Jersey  Zinc  Co.,  57  N. 
Y.  616;  Richards  v.  Wells  Fargo  Exp. 
Co.,  156  N.  Y.  App.  Div.  268,  141  N. 
Y.  Supp.  306. 

Hence  a  purchaser  for  value  is  not 
bound  to  show  affirmatively  that  the 
certificates  were  delivered  by  a  for- 
mer owner  to  his  own  grantor.  Hol- 
brook  V.  New  Jersey  Zinc  Co.,  57  N. 
Y.  616. 

Where  the  owner  of  stock  executes 
a  written  transfer  thereof  to  another, 
possession  by  the  latter  of  the  cer- 
tificates, with  the  blank  assignments 
and  powers  of  attorney  to  transfer; 
the  same  on  the  books,  signed  by  the 
owner,  raises  a  presumption  that 
the  delivery  was  valid,  entitling  the 
transferee  to  the  stock.  Coffey  v. 
Coffey,  179  HI.  283,  53  N.  E.  590,  aff'g 
74  111.  App.  241. 

But  this  presumption  may  be  over- 
come by  proof  raising  a  stronger  pre- 
sumption of  continued  ownership  by 
the  person  claimed  to  have  trans- 
ferred it.  Eichard  v.  Wells  Pargo 
lixp.  Co.,  156  N.- Y.  App.  Div.  268,  141 
N.  Y.  Supp.  306. 

13  Alabama.  Campbell  v.  Wood- 
stock Iron  Co.,  83  Ala.  351,  3  So.  369. 

Colorado.  Equitable  Securities  Co. 
V.  Johnson,  36  Colo.  377,  85  Pac.  840. 

Kansas.  See  Barnhouse  v.  Dewey, 
83  Kan.  12,  29  L.  E.  A.  (N.  S.)  166, 
109  Pac.  1081. 

New  York.    Smith  v.  Savin,  141  N. 


Y.  315,  36  N.  E.  338;  Grymes  v. 
Hone,  49  N.  Y.  17,  10  Am.  Eep.  313; 
De  Caumout  v.  Bogert,  36  Hun  382. 

Tennessee.  Parker  v.  Bethel  Hotel 
Co.,  96  Tenn.  252,  31  L.  E.  A.  706,  34 
S.  W.  209.  ' 

As  between  the  parties,  stock  may 
be  mortgaged  without  a  transfer  of 
the  certificate.  Campbell  v.  Wood- 
stock Iron  Co.,  83  Ala.  351,  3  So.  369. 

As  to  the  necessity  for  delivery  of 
the  certificate  in  the  case  of  a  gift  of 
stock,  see  §  3947,  infra. 

l4Easmussen  v.  Sevier  Valley 
Canal  Co.,  40  Utah  371,  121'  Pac. 
741;  Idpscomb's  Adm'r  v.  Condon,  56 
W.  Va.  416,  67  L.  E.  A.  670,  107 
Am.  St.  Eep.  938,  49  S.  E.  392.  See 
also  Dain  Mfg.  Co.  v.  Trumbull  Seed 
Co.,  95  Mo.  App.  144,  68  S.  W.  951. 

IBBveritt  v.  Farmers  &  Merchants 
Bank,  82  Neb.  191,  20  L.  E.  A.  (N.  S.) 
996,  117  N.  W.  401. 

A  statute  making  a  sale  of  personal 
property  fraudulent  per  ge  as  to 
purchasers  from  or  creditors  of 
the  seller,  unless  the  possession  of  the 
property  accompanies  and  follows  the 
title,  does  not  apply  where- the  prop- 
erty is  in  the  lawful  possession  of  a 
third  person,  and  for  that  reason  the 
seller  is  unable  to  deliver  possession. 
So  it  does  not  apply  to  a  sale  of  stock 
where  the  certificates  have  been 
pledged  to  secure  an  indebtedness  of 
the  seller  and  are  in  the  hands  of  the 
pledgee.  First  Nat.  Bank  of  Lexing- 
ton V.  Bowman,  168  Ky.  433,  182  S, 
W.  195. 
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the  statute.^^  And  it  has  been  held  that  the  mere  placing  of  the  name 
of  the  vendee  of  stock  on  the  corporate  books  without  a  delivery  of 
the  certificates  is  insufficient  to  warrant  a  recovery  of  the  purchase 
price.^''  The  Uniform  Stock  Transfer  Act  provides  that  an  attempted 
transfer  without  a  delivery  of  the  certificate  shall  have  the  effect  of  a 
promise  to  transfer,  and  that  the  obligation,  if  any,  imposed  by  such 
promise  shall  be  determined  by  the  law  governing  the  formation  and 
performance  of  contracts.^' 

§  3786.  Delivery  of  certificate  without  indorsement  or  assignment. 

It  has  been  held  in  a  number  of  jurisdictions  that  a  mere  delivery  of 
the  certificate,  with  intent  to  transfer  the  shares  represented  thereby, 
is  a  sufiicient  transfer  as  between  the  parties,  without  any  indorsement 
or  written  assignment.^^    This  has  been  generally  held  to  be  true  in  the 


16  Under  the  Oklahoma  statute,  an 
indorsement  by  the  signature  of  the 
proprietor  of  the  stock  and  a  delivery 
of  the  certificates  are  essential  to  an 
absolute  transfer.  A  mere  transfer 
of  th3  stock  om  the  corporate  books 
is  not  enough.  Haynes  v.  Brown,  18 
Okla.  389,  89  Pac.  1124. 

17  Lebrecht  v.  Nellist,  184  Mo.  App. 
335,  171  S.  W.  11. 

18  Section  10.  This  act  is  in  force 
in  Louisiana,  Maryland,  Massachu- 
setts, Michigan,  New  Jersey,  New 
Tork,  Ohio,  Pennsylvania,  Rhode 
Island,  Wisconsin  and  Alaska. 

19  Alabama..  McGowin  v.  Dickson, 
182  Ala.  161,  62  So.  685. 

Zoidiana..  Burnsville  Turnpike  Co. 
V.  State,  119  Ind.  382,  8  L.  E.  A.  265, 
20  N.  E.  421;  Teague  v.  Abbot,  51 
Ind.  App.  604,  100  N.  E.  27.  But  see 
State  V.  First  Nat.  Bank,  89  Ind.  302, 
holding  that  a  transfer  in  writing  is 
essential  to  a  pledge  of  stock  unless 
the  stock  is  expressly  made  assignable 
by  delivery  of  the  certificate. 

Massachusetts.  Boston  Safe  De- 
posit &  Trust  Co.  V.  Adams,  224  Mass. 
442,  L.  E.  A.  1916  F  488,  113  N.  E. 
'277. 

QMo,     Haldeman  v.  Hillsborough  & 


C.  Ey.,  2  Handy  101,  12  Ohio  Dec. 
351. 

Tennessee.  Parker  v.  Bethel  Hotel 
Co.,  96  Tenn.  252,  31  L.  E.  A.  706, 
84  S.  W.  209. 

"A  share  of  stock  in  a  corporation 
*  *  *  may  be  sold  by  parol,  or 
pass  by  delivery  of  the  certificate  of 
stock,  by  which  its  ownership  is  evi- 
denced." Condit  V.  Cralveston  City 
Co.,  —  Tex.  Civ.  App.  — ,  186  S.  W. 
395. 

In  Treadwell  v.  Clark,  190  N.  T.  51, 
82  N.  E.  505,  aff'g  114  N.  Y.  App. 
Div.  493,  100  N.  Y.  Supp.  1,  it  is  said 
that  if  a  purchaser  from  an  agent 
of  a  pledgee  "had  purchased  in  good 
faith,  mere  irregularities  in  the  sig- 
natures of  the  previous  holders  and 
the  want  of  former  transfers  might 
be  disregarded  and  the  intent  to 
transfer  by  delivery  might  be  found 
and  would  be  given  effect." 

See  also  Masury  v.  Arkansas  Nat. 
Bank,  93  Fed.  603,  where  it  is  said 
that  some  authorities  hold  that  sueh 
a  transfer  is  sufficient  to  pass  the 
equitable  title,  though  the  charter  or 
sta,tut6  requires  a.  transfer  on  the 
books. 

"For  the  purposes  of  a  pledge,  an 
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case  of  gifts,®"  and  in  some  states  is  now  the  rule  by  statute  in  respect 
to  all  transfers.  So  the  Uniform  Stock  Transfer  Act  provides  that 
the  delivery  of  a  certificate  by  the  person  appearing  by  the  certificate 
to  be  the  owner  thereof  without  the  indorsement  requisite  foi:  the 
transfer  of  the  certificate  and  the  shares  represented  thereby,  but 
with  intent  to  transfer  such  certificate  or  shares  shall  impose  an 
obligation,  in  the  absence  of  an  agreement  to  the  contrary,  upon  the 
person  so  delivering  to  complete  the  transfer  by  making  the  necessary 
indorsement ;  that  the  transfer  shall  take  effect  as  of  the  time  when  the 
indorsement  is  actually  made ;  and  that  this  obligation  may  be  specifi- 
cally enforced.^^  In  other  jurisdictions,  however,  a  contrary  rule  pre- 
vails, and  certificates  will  not  pass  from  hand  to  hand  by  mere  de- 
livery without  an  act  of  transfer.^ 

§  3787.  Recording'  or  filing  in  public  office.  Statutes  in  some  states 
expressly  require  a  certificate  or  statement  of  all  stock  transfers  to 
be  filed  or  recorded  in  some  public  office.^   In  Arkansas  the  statute 


equitable  title  is  passed  to  the. 
pledgee  by  the  simple  delivery  of  the 
stock  certificate."  Bank  of  Gunters- 
ville  V.  United  States  Fidelity  & 
Guaranty  Co.,  —  Ala.  — ,  75  So.  168. 

20  See  §  3947,  infra. 

21  Mass.  Acts  1910,  §  9.  Boston 
Safe  Deposit  &  Trust  Co.- v.  Adams, 
224  Mass.  442,  L.  E.  A.  1916  F  488, 
113  N.  E.  277;  Herbert  v.  Simson,  220 
Mass.  480,  L.  E.  A.  1915  D  733,  108 
N.  E.   65. 

The  rule  set  for,th  in  this  section  is 
the  rule  which  obtained  at  common 
law.  Boston  Safe  Deposit  &  Trust 
Co.  V.  Adams,  224  Mass.  442,  L.  E. 
A.  1916  F  488,  113  N.  E.  277. 

This  provision  does  not  apply  to  a 
transfer  of  shares  in  a  foreign  corpo- 
ration. Boston  Safe  Deposit  &  Trust 
Co.  V.  Adams,  224  Mass.  '442,  L.  E.  A. 
1916  F  488,  113  N.  E.  277;  Herbert 
V.  Simson,  220  Mass.  480,  L.  E.  A. 
1915  D  733,  108  N.  E.  65. 

The  provision  does  not  apply  to  a 
gift  of  stock  made  before  its  enact- 
ment. Herbert  v.  Simson,  220  Mass. 
480,  L.  E.  A.  1915  D  733, '108  N.  E  65. 

This  act  has  been  adopted  and  is  in 
force  in  Louisiana,  Maryland,  Massa- 


chusetts, Michigan,  New  Jersey,  New 
York,  Ohio,  Pennsylvania,  Ehode 
Island,  Wisoonsin  and  Alaska. 

22Sinnot  v.  Hibernia  Nat.  Bank, 
105  La.  705,  30  So.  233. 

In  James  v.  James,  81  Tex.  373,  16 
S.  W.  1087,  the  court  says  that,  in  the 
absence  of  a  by-law  authorizing  a 
transfer  by  delivery,  it  is  not  pre- 
pared to  hold  that  mere  delivery  of 
share  of  national  bank  stock  will 
clothe  the  person  to  whom  delivery 
is  made  with  the  rights  of  stockhold- 
ers. 

A  written  transfer  is  necessary  to 
constitute  a  valid  pledge  of  stock, 
either  at  the  common  law  or  under 
the  Vermont  statute.  French  v, 
"White,  78  Vt.  89,  2  L.  E.  A.  (N.  S.) 
804,  6  Ann.  Gas.  479,  62  Atl.  35. 

A  transfer  in  writing  is  essential 
to  a  pledge  of  stock,  unless  the  stock 
is  expressly  made  assignable  by  de- 
livery of  the  certificate.  State  v. 
First  Nat.  Bank,  89  Ind.  302. 

See   also   §  3905,  infra. 

23  Kan.  Gen.  St.  1901,  §  1283,  pro- 
viding that  as  soon  as  a  transfer  of 
stock  is  shown  upon  the  books  of  a 
corporation  the   president   and   secre- 
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provides  that  a  certificate  of  the  transfer  shall  be  deposited  for 
record  with  the  county  clerk,  and  that  "no  transfer  of  stock  shall  be 
valid  as  against  any  creditor  of  such  stockholder  until  such  certificate 
shall  have  been  so  deposited. ' '  ^ 

§3788.  Necessity   for    complying    with    statutory    provisions; 

waiver.    "Where  a  particular  mode  of  transferring  shares  of  stock  is 

^prescribed  by  the  charter  of  the  corporation  or  general  law,  or  by 

its  by-laws,   compliance  therewith   may  be  necessary  to  render  a 

transfer  valid  as  against  the  corporation.^^    But  the  fact  that  a  trans- 


tary  shall  file  with  the  secretary  of 
state  a  statement  of  such  change 
of  ownership,  and  that  no  transfer  of 
stock  shall  be  legal  or  binding  until 
such  statement  is  so  made,  imposed 
upon  those  who  at  the  time  of  its 
enactment  owned  corporate  stock,  and 
thereafter  sold  it,  the  duty,  in  order 
to  relieve  themselves  from  liability 
for  the  debts  of  the  company,  of  pro- 
curing a  record  thereof  to  be  made  in 
the  of&ce  of  the  secretary  of  state; 
and  the  seller  remains  liable  where 
the  statute  is  not  complied  with  al- 
though he  causes  the  transfer  to  be 
duly  entered  on  the  corrporate  books, 
thereby  charging  the  corporate  offi- 
cers with  the  duty  of  causing  the 
public  record  to  be  made,  unless  he 
takes  some  further  steps  to  secure 
tihe  performance  of  such  duty.  So  in- 
terpreted the  statute  does  not  so  im- 
pair the  obligations  of  the  stockhold- 
er's contract  as  to  render  it  uncon- 
stitutional. Henley  v.  Myers,  76  Kan. 
723,  17  L.  E.  A.  (N.  S.)  779,  93  Pac. 
168,  173. 

24  Under  this  statute  a  transfer, 
when  no  certificate  thereof  has  been 
deposited  for  record  with  the  county 
clerk,  is  not  good  as  against  a  pur- 
chaser at  an  execution  sale  upon 
a  judgment  against  the  transferrer,  al- 
though, he  may  have  actual  notice  of 
the  transfer.  Fahrney  v.  Kelly,  102 
Fed.  403. 

And  the  creditors  of  a  stockholder 
will  prevail   over  unregistei'ed  trans- 


fers, though  they  have  actual  knowl- 
edge of  them.  Scott  v.  Houpt,  73 
Ark.  78,  83  S.  W.  1057. 

A  filing  with  the  circuit  clerk,  in- 
stead of  with"  the  county  clerk,  is  in- 
sufficient, where  the  two  offices  are 
separate.  Scott  v.  Houpt,  73  Ark.  78, 
83  S.  W.  1057. 

It  has  been  held  that  the  statute  is 
inot  intended  to  apply  to  cases  in 
which  stock  is  pledged  as  security 
for  a  debt  by  simple  indorsement  and 
delivery  of  a  stock  certificate,  but  ap- 
plies only  where  the  stockholder  parts 
with  his  entire  legal  and  equitable 
title  by  an  absolute  sale, — the  purpose 
of  the  statute  being  to  afford  a  record 
for  the  benefit  of  the  taxing  authori- 
ties, or  those  interested  in  or  dealing 
with  the  corporation,  and  who  may  be 
entitled  to  proceed  against  the  stock- 
holders in  case  of  its  insolvency,  for 
which  purposes  a  pledgee  is  not  a 
stockholder.  Masury  v.  Arkansas 
Nat.  Bank,  93  Fed.  603,  rev'g  87  Fed. 
381;  Loeb  v.  German  Nat.  Bank,  88 
Ark.  108,  113  S.  W.  1017;  Hudson  v. 
Bank  of  Pine  Bluff,  75  Ark.  493,  87 
S.  W.  1177;  6oott  v.  Houpt,  73  Ark. 
78,  83  S.  W.  1057;  Batesville  Tel.  Co. 
V.  Myer-Schmidt  G-roeer  Co.,  68  Ark. 
115,  56  S.  W.  784. 

Nor  does  the  statute  apply  where 
stock  is  issued  directly  to  stockhold- 
ers by  the  corporation  on  payment  of 
their  subscriptions.  Scott  v.  Houpt, 
73  Ark.  78,  83  6.  W.  1057. 

25  Where  the  statute  requires  stock 
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fer  of  shares  is  not  made  in  the  manner  prescribed  by  the  charter, 
general  law,  or  by-laws  of  the  corporation  does  not  necessarily  render 
it  void  as  between  the  parties.  Ordinarily  a  transfer  which  is  not 
made  in  the  prescribed  mode,  but  which  would  be  sufficient  at  com- 
mon law,  will  convey  at  least  an  equitable  title  to  the  purchaser,  and 
he  will  be  protected  therein  by  a  court  of  equity.^® 

A  corporation  may  waive  compliance  with  a  by-law  regulating  the 
mode  of  transferring  stock,  and  it  dogs  so  if  it  habitually  allows  trans- 
fers without  compliance  therewith.  Thus,  where  the  charter  of  a 
corporation  provided  that  its  stock  should  be  transferred  in  the  man- 
nei^  prescribed  by  the  directors,  and  a  by-law  provided  for  a  transfer 
by  an  assignment  on  the  company's  books  signed  by  the  assignor,  but 
the  prescribed  method  was  never  followed,  it  was  held  that  a  transfer 
by  an  entry  on  the  books  not  signed  by  the  assignor,  in  accordance 
with  the  established  usage  of  the  company,  was  valid.^'  And  where 
a  bank  cancels  the  original  certificate,  issues  a  new  certificate  in  lieu 
thereof  to  defendant,  pays  dividends  on  the  stock  thereafter,  and  in 
general  recognizes  the  defendant  as  the  owner  of  the  stock,  it  will  be 
deemed  to  have  waived  provisions  of  its  by-laws  providing  for  sub- 
mission of  the  name  of  a  proposed  transferee  to  the  board  of  directors, 
,  and  requiring  transferees  to  sign  the  by-laws.^*  As  we  shall  see  in 
subsequent  sections,  a  corporation  may  also  waive  provisions  of  its 
charter  or  by-laws  or  of  a  general  law  requiring  registration  of  trans- 
fers on  the  corporate  books,  or  estop  itself  from  setting  up  a  non- 
compliance therewith,  in  so  far  as  its  own  rights  are  concemed.^^ 

A  failure  of  the  transferee  to  sign  a  transfer  as  required  by  the 
articles  of  association  may  be  cured  by  his  subsequently  signing 
it.8o 

§3789.  Transfer  on  the  books  of  the  corporation — General  prin- 
ciples. Registration  of  a  transfer  of  shares  on  the  books  of  the  cor- 
poration is  not  necessary  to  the  validity  of  the  transfer,  or  the  sub- 
stitution of  the  transferee  for  the  transferrer  as  a  stockholder,  either 
as  between  the  parties  themselves,  or  as  against  the  corporation  or  its 

to  be  transferred  in  a  particular  man-  40  Utah  371,  121  Pae.  741. 

ner,  there  must  be  at  least  a  substan-  27  Eichmondville  Mfg.  Co.  v.  Prall, 

tial  compliance  with  its  requirements.  9  Conn.  487. 

Pueblo   Sav.  Bank  v.   Eichardson,  39  28 People's     Home    Sav.    Ba^k    v. 

Colo.  319,  89  Pac.   799.  Eickard,  139  Cal.  285,  73  Pae.  858. 

26  Home  Stock  Ins.  Co.  v.  Sherwood,  29  See  §  3808,  infra. 

72   Mo.   461;    Gilbert    v.    Manchester  30  Shaw    v.    Goebel    Brewing    Co., 

Iron  Mfg.  Co.,  11  Wend.  (N.  Y.)  627;  Ltd.,  202  Fed.  408,  45  L.  E.  A.  (N.  S.) 

Easmussen  v.  Sevier  Valley  Canal  Co.,  1090. 
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creditors,  or  as  against  a  subsequent  attaching  creditor  of  the  trans- 
ferrer, unless  such  a  formality  is  expressly  required  by  or  und^r 
the  charter  of  the  corporation  or  some  general  law,  or  by  a  valid 
by-law  of  the  corporation.*^  Frequently,  however,  the  charter  of  a 
corporation  or  the  general  law  under  which  it  is  formed  expressly  pro- 
vides that  its  shares  shall  be  transferable  only  on  the  books  of  the  cor- 
poration ;  '^  and  similar  provisions  are  often  found  in  the  corporate 
by-laws.*' 

The  purpose  of  such  a  requirement  is  to  be  taken  into  considera- 
tion in  construing  it,  and  in  determining  the  effect  of  a  failure  to  com- 
ply therewith.**  All  the  courts  agree  that  such  a  requirement  is  in- 
tended for  the  protection  of  the  corporation,  so  that  it  may  have  the 
means  of  knowing  at  any  time  who  are  its  stockholders,  and  as  such  en- 
titled to  receive  dividends,  vote  at  corporate  meetings,  and  otherwise 
participate  in  the  management  of  the  corporation,  and  so  that  it  may 
take  advantage  of  charter  or  statutory  provisions  giveii  a  lien  on 
shares  for  debts  due  to  it  from  stockholders,  or  acquire  such  a  lien  by 
contract  with  stockholders.*^     And  it  follows  that  an  unregistered 


31  Bates  V.  Androscoggin  &  K.  E. 
Co.,  49  Me.  491;  Boston  Music  Hall 
Ass'n  V.  Cory,  129  Mass.  435;  Sayles 
V.  Bates,  15  E.  I.  342,  5  Atl.  497. 

"Where  there  is  no  statute  ex- 
pressly or  impliedly  forbidding  a  sale 
of  stock  without  registration,  it  is 
generally,  if  not  universally,  held 
that  the  purchaser  takes  the  legal 
title  without  a  transfer  of  the  stock 
on  the  books."  Lipscomb's  Adm'r  v. 
Condon,  56  "W.  Va.  416,  67  L.  E.  A. 
670,  107  Am.  St.  Eep.  938,  49  S.  E. 
392. 

32  United.  States.  Johnston  v.  Laf- 
lin,  103  U.  S.  800,  26  L.  Ed.  532,  aff'g 
5  Dill.  65,  Fed.  Gas.  No.  7,393;  Hub- 
bell  V.  Houghton,  86  Fed.  547. 

Oaiifomia.  People's  Home  Sav. 
Bank  v.  Stadtmuller,  150  Cal.  106,  88 
Pac.  280. 

Colorado.  Talcott  v.  Mastin,  20 
Colo.  App.  48'8,  79  Pac.  973. 

Iowa.  Dooley  v.  Gladiator  Consol. 
Gold  Mines  &  Milling  Co.,  134  Iowa 
468,  13  Ann.  Cas.  297,  109  N.  W. 
864. 


Oklahoma.  Haynes  v.  Brown,  18 
05cla.  389,  89  Pac.  1124. 

Texas.  Milner  v.  Brewer-Mona- 
ghan  Mercantile  Co.,  —  Tex.  Civ.  App. 
— ,  188  S.  W.  49. 

See  also  the  cases  cited  in  the  fol- 
lowing notes  in  this  and  the  follow- 
ing sections;  and  see  the  statutes  of 
the  various  states. 

33  As  to  the  power  of  a  corpora- 
tion to  enact  such  by-laws  and  their 
effect,  see  §  514,  supra. 

34  Eichardson  v.  Longmont  Supply 
Ditch  Co.,  19  Colo.  App.  483,  76  Pac. 
546;  Barnhouse  v.  Dewey,  83  Kan.  12, 
29  L.  E.  A.  (N.  S.)  166,  109  Pac. 
1081;  Gulp  V.  Mulvane,  66  Kan.  143, 
71  Pac.  273. 

36  TTnlted  States.  Bridgewater  Iron 
Co.  V.  Lissberger,  116  U.  S.  8,  29  L.  Ed. 
557;  Johnston  v.  Laflin,  103  TJ.  S.  800, 
26  L.  Ed.  532,  aff'g  5  Dill.  65,  Fed. 
Cas.  No.  7,393;  Eubank  v.  Bryan 
County  State  Bank  of  Caddo,  Okla- 
homa, 216  Fed.  833;  O'Neil  v.  Wol- 
cott  Min.  Co.,  174  Fed.  527,  27  L.  E.  A. 
(N.  S.)  200;  Masury  v.  Arkansas  Nat. 
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transfer  is  of  no  effect  whatever  as  against  the  corporation,  at  least 
Bank,  93  Fed.  603,  rev'g  judgment  87      F.  By.  Co.,  108  Mo.  588,  32  Am.  St. 


Fed.  381;  Bank  of  Commerce  v.  Bank 
of  Newport,  63  Fed.  898;  Continental 
Nat.  Bank  v.  Eliot  Nat.  Bajik,  7  Fed. 
369;  Scott  v.  Pequonnoek  Nat.  Bank, 
21  Blatchf.  203,  15  Fed.  494. 

Alabama.  Fisher  v.  Jones,  82  Ala, 
117,  3  So.  13;  Duke  v.  Cahawba  Nav. 
Co.,  10  Ala.  82,  44  Am.  Dee.  472. 

Arkansas.  Loeb  v.  Grerman  Nat. 
Bank,  88  Ark.  108,  113  S.  W.  1017. 

Delaware.  Allen  v.  Stewart,  7  Del. 
Ch.  287,  44  Atl.  786. 

District  of  Columbia.  National 
Safe  Deposit,  Savings  &  Trust  Co.  v. 
Hibbs,  32  App.  Cas.  459,  aff'd  229 
U.  S.  391,  57  L.  Ed.  1241. 

Georgia.  Sylvania  &  G.  E.  Co.  v. 
Hoge,  129  Ga.  734,  59  S.  E.  806;  Bank 
of  Culloden  v.  Bank  of  Forsyth,  120 
Ga.  575,  102  Am.  St.  Eep.  115,  48  S. 
E.  226;  Buena  Vista  Loan  &  Savings 
Bank  v.  Grier,  114  Ga.  398,  40  S.  E. 
284;  Southwestern  E.  Co.  v.  Thoma- 
son,  40  Ga.  408. 

Kentucky.  First  Nat.  Bank  of  Lex- 
ington V.  Bowman,  168  Ky.  433,  182 
S.  W.  195;  Husband  v.  Linehan,  168 
Ky.  304,  Ann.  Cas.  1917  D  954,  181  S. 
W.  1089;  Thurber  v.  Crump,  86  Ky. 
408,  6  S.  W.  145. 

Maryland.  Merchants'  Nat.  Bank 
V.  Williams,  110  Md.  334,  72  Atl. 
1114;  Bloede  Co.  v.  Bloede,  84  Md. 
12'9,  33  L.  E.  A.  107,  57  Am.  St.  Eep. 
373,  34  Atl.  1127. 

Michigan.  Faster  v.  Eow,  120  Mich. 
1,  77  Am.  St.  Eep.  565,  79  N.  W.  696. 

Minnesota.  Prince  Inv.  Co.  v.  St. 
Paul  &  S.  C.  Land  Co.,  68  Minn.  121, 
,  70  N.  W.  1079;  Basting  v.  Northern 
Trust  Co.,  61  Minn.  307,  63  N.  W. 
721;  Morrill  v.  Little  Falls  Mfg.  Co., 
53  Minn.  371,  21  L.  E.  A.  174,  55  N. 
W.  547;  Lund  v.  Wheaton  Eoller  Mill 
Co.,  50  Minn.  36,  36  Am.  St.  Eep.' 623, 
52  N.  W.  268;  Baldwin  v,  Canfield,  26 
Minn.  43,  1  N.  W.  261,  276. 

Missouri.     Wilson  v.  St.  Louis  &  S. 


Eep.  624,  18  S.  W.  286;  Crenshaw  v. 
Columbian  Min.  Co.,  110  Mo.  App.  355, 
86  S.  W.  260. 

Montana.  Leyson  v.  Davis,  17 
Mont.  220,  31  L.  E.  A.  429,  42  Pac. 
775,  writ  of  error  dismissed  170  IT.  S. 
36,  42  L.  Ed.  939.       , 

ITebraska.  Everitt  v.  Farmers  & 
Merchants  Bank,  82  Neb.  191,  20  L. 
E.  A.  (N.  S.)  996,  117  N.  W.  401;  Her- 
rick  V.  Humphrey  Hardware  Co.,  73 
Neb.  809,  119  Am.  St.  Eep.  917,  11 
Ann.  Cas.  201,  103  N.  W._685. 

New  Jersey.  Eeilly  v.  Abseeon 
Land  Co.,  75  N.  J.  Eq.  71,  71  Atl.  248; 
Mt.  Holly,  L.  &  M.  Turnpike  Co.  v. 
Ferree,  17  N.  J.  Eq.  117;  Broadway 
Bank  v.  McElrath,  13  N.  J.  Eq.  24. 

New  York.  Chemical  Nat.  Bank  of 
New  York  v.  Oolwell,  132  N.  Y.  250, 
30  N.  E.  644;  Eobinson  v.  National 
Bank,  95  N.  Y.  637;  People  v.  Utah 
Gold  &  Copper  Mines  Co.,  135  App. 
Div.  418,  119  N.  Y.  Supp.  852;  Bank 
of  Utiea  v.  Smalley  &  Barnard,  2  Cow. 
770,  778,  14  Am.  Dec.  526;  Smith  v. 
American  Coal  Co.,  7  Lans.  317. 

Oregon.  Gray  v.  Pankhauser,  58 
Ore.  423,  115  Pac.  146. 

Pennsylvania.  Com.  v.  Watmough, 
6  Whart.  117. 

Rhode  Island.  Talbot  v.  Talbot,  32 
E.  L  72,  Ann.  Cas.  1912  C  1221,  78 
Atl.  535;  Hoppin  v.  Buflfum,  9  E.  I. 
513,  11  Am.  Eep.  291. 

Tennessee.  Parker  v.  Bethel  Hotel 
Co.,  96  Tenn.  252,  31  L.  E.  A.  706,  34 
■S.  W.  209;  'Smith  v.  Eailroad,  91 
Tenn.  221,  18  S.  W.  546. 

Texas.  Seeligson  &  Co.  v.  Brown, 
61  Tex.  114;  Strange  v.  Houston  &  T. 
C.  E.  Co.,  53  Tex.  162. 

Washington.  Whitfield  v.  Nonpa- 
riel  Consol.  Copper  Co.,  67  Wash.  286, 
41  L.  E.  A.  (N.  S.)  187,  123  Pac.  1078; 
Van  Horn  v.  New  Western  Shingle 
Co.,  54  Wash.  117,  103  Pac.  42. 

West  Virginia.     LipiScomb's  Adm'r 
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unless  it  has  notice  thereof.**  According  to  some  courts  *''  this  is  the 


V.  Condon,  56  W.  Va.  416,  67  L.  B.  A. 
670,  107  Am.  St.  Eep.  93S,  49  8.  E. 
392. 

"This  provision  is  for  the  protec- 
tion and  benefit  of  the  corporation,  so 
that  it  may  know  with  whom  to  deal 
as  stockholders,  and  who  have  a  right 
to  vote  as  such."  Morrill  v.  Little 
Falls  Mfg.  Co.,  53  Minn.  371,  21  L.  E. 
A.  174,  55  N.  "W.  547. 

"The  object  of  transfer  upon  the 
books  of  the  corporation  is  to  obtain 
further  evidence  of  title  for  the  pur- 
pose of  transfer  and  to  insure  the  pay- 
ment of  dividends  to  the  actual 
owner."  People  v.  Utah  Gold  &  Cop- 
per Mines  Co.,  135  N.  Y.  App.  Div. 
418,  119  N.  Y.  Supp.  852. 

It  "is  for  the  protection  of  parties 
dealing  with  the  bank  and  to  know 
who  are  its  stockholders  entitled  to 
vote  at  its  meetings  and  to  receive 
dividends  when  declared;  in  other 
words,  it  is  intended  to  prescribe  a 
method  of  transfer  which  shall  be 
deemed  effectual  in  all  matters  relat- 
ing to  the  internal  government  and 
management  of  the  corporation, 
rather  than  to  prescribe  a  method  of 
transfer  which  is  to  be  observed  be- 
tween a  stockholder  and  third  par- 
ties." Eubank  v.  Bryan  County  State 
Bank  of  Caddo,  Oklahoma,  216  Eed. 
833. 

The  purpose  of  such  a  provision  is, 
among  other  things,  to  protect  the 
corporation  from  liability  on  account 
of  fraudulently  issued  stock,  and  from 
the  application  of  the  rule  whereby 
fraudulently  or  wrongfully  issued 
stock  may  be  binding  upon  it  in  the 
hands  of  an  innocent  purchaser  for 
value.  Whitfield  v.  Nonpariel  Consol. 
Copper  Co.,  67  Wash.  286,  41  L.  R. 
A.    (N.  e.)    187,   123   Pac.   1078. 

36  See   §3798,  infra. 

37  Delaware.  Allen  v.  Stewart,  7 
Del.  Ch.  287,  44  Atl.  786. 


District  of  Ckvlumbla.  National  Safe 
Deposit,  Savings  &  Trust  Co.  v.  Hibbs, 
82  App.  Cas.  459,  aff'd  229  U.  S.  391, 
57  L.  Ed.  1241. 

Georgia.  Sylvania  &  G.  R.  Co.  v. 
Hoge,  129  Ga.  734,  59  S.  E.  806 ;  Buena 
Vista  Loan  &  Savings  Bank  v.  Grier, 
114  Ga.  398,  40  S.  E.  284;  Boss  v, 
(Southwestern  B.  Co.,  53  Ga.  514; 
Southwestern  B.  Co.  v.  Thomason,  40 
Ga.  408. 

Minnesota.  Prince  Inv.  Co.  v.  St. 
Paul  &  S.  C.  Land  Co.,  68  Minn.  121, 
70  N.  W.  1079;  Lund  v.  Wheaton 
Roller  Mill  Co.,  50  Minn.  36,  36  Am. 
St.  Rep.  623,  52  N.  W.  268;  Baldwin 
v.  Canfield,  26  Minn.  43,  1  N.  W.  261, 
276.  But  see  Basting  v.  Northern 
Trust  Co.,  61  Minn.  807,  63  N.  W.  721. 

Missouri.  See  Wilson  v.  St.  Louis 
&  S.  P.  Ry.  Co.,  108  Mo.  588,  32  Am. 
St.  Rep.  624,  18  S.  W.  286. 

Nebraska.  Everitt  v.  Farmers  & 
Merchants  Bank,  82  Neb.  191,  20  L. 
R.  A.  (N.  S.)  996,  117  N.  W.  401. 

New  Jersey.  Mt.  Holly,  L.  &  M. 
Turnpike  Co.  v.  Ferree,  17  N.  J.  Eq. 
117;  Broadway  Bank  v.  McElrath,  13 
N.  J.  Eq.  24. 

New  York.  Chemical  Nat.  Bank  of 
New  York  v.  Colwell,  132  N.  Y.  250, 
30  N.  E.  644;  Robinson  v.  National 
Bank,  95  N.  Y.  637;  Bank  of  TJtica 
V.  Smalley  &  Barnard,  2  Cow.  770, 
778,  14  Am.  Dec.  526;  Smith  v.  Amer- 
ican Coal  Co.,  7  Lans.  317. 

Oregon.  Gray  v.  Fankhauser,  58 
Ore.  423,  115  Pac.  146. 

Bhode  Island.  Talbot  v.  Talbot,  32 
R.  L  72,  Ann.  Cas.  1912  C  1221,  78 
Atl.  535. 

Tennessee.  Parker  v.  Bethel  Hotel 
Co.,  96  Tenn.  252,  31  L.  R.  A.  706,  34 
e.  W.  209;  Smith  v.  Railroad,  91 
Tenn.  221,  18  S.  W.  546;  American 
Nat.  Bank  v.  Nashville  Warehouse  & 
Elevator  Co.  (Tenn.  Ch.  App.),  36  S. 
W.  960. 
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sole  or  chief  or  primary  ^*  purpose  of  adopting  such  a  provision. 

According  to'  some  courts,  such  a  requirement  is  also  intended, 
according  to  the  weight  of  authority,  for  the  benefit  and  protection 
of  persons  who  may  deal  with  the  corporation  and  become  its  credi- 
tors, so  that  they  may  know  who  are  stockholders,  and  as  such  liable 
to  its  creditors.**  And  where  the  requirement  is  construed  as  having 
this  object,  as  well  as  the  protection  of  the  corporation,  an  unregis- 
tered transfer  does  not  relieve  the  transferrer  from  liability  to  credi- 
tors.*" 

According  to  some  courts  such  a  requirement  is  also  intended  for 
the  benefit  and  protection  of  persons  who  may  purchase  or  take  a 
pledge  of  the  shares  of  the  corporation,  so  that  they  may  have  the 
means  of  ascertaining  whether  a  person  offering  to  sell  or  pledge 
shares  is  the  owner  of  them.*^    And  where  this  is  held  to  be  true  an 


Texas.  Seeligson  &  Co.  y.  Brown, 
61  Tex.  114. 

38  Bank  of  Commerce  v.  Bajik  of 
Newport,  63  Fed.  898;  Continental 
Nat.  Ban-k  v.  Eliot  Nat.  Bank,  7  Fed. 
369;  Loeb  v.  German  Nat.  Bank,  88 
Ark.  108,  113  S.  W.  1017;  Bank  of 
Culloden  v.  Bank  of  Forsyth,  120  Ga. 
575,  102  Am.  St.  Eep.  115,  48  8.  E., 
226;  Husband  v.  Linehan,  168  Ky.' 
304,  Ann.  Cas.  1917  D  954,  181  S.  W. 
1089. 

39  United  States.  Johnston  v.  Laf- 
lin,  103  U.  e.  800,  26  L.  Ed.  532;  Eu- 
bank V.  Bryan  County  State  Bank  of 
Caddo,  Oklahoma,  216  Fed.  833;  Hub- 
bell  V.  Houghton,  86  Fed.  547;  Conti- 
nental Nat.  Bank  v.  Eliot  Nat.  Bank, 
7  Fed.  369. 

Alabama.  Fisher  v.  Jones,  82  Ala. 
117,  3  So.  13.  But  see  Duke  v.  Ca- 
tawba Nav.  Co.,  10  Ala.  82,  44  Am. 
Dec.  472. 

Kansas.  Abilene  '  8tate  Ban.k  v. 
Straehan,  89  Kan.  577,  46  L.  E.  A.  (N. 
S.)  668,  132  Pac.  200;  Pine  v.  West- 
ern Nat.  Bank,  63  Kan.  462,  65  Pac. 
690;  Plumb  v.  Bank  of  Enterprise,  48 
Kan.  484,  29  Pac.  699. 

MlcWgali.  Foster  v.  Kow,  120 
Mich.  1,  77  Am.  St.  Eep.  565,  79  N. 
W.  696. 

Momtana.      Leyson    v.    Davis,    17 


Mont.  220,  31  L.  E.  A.  429,  42  Pac. 
775,  writ  of  error  dismissed  170  IT. 
S.  36,  42  L.  Ed.  939. 

Washington.  Whitfield  v.  Nonpa- 
riel  Consol.  Copper  Co.,  67  Wash.  286, 
41  L.  E.  A.  (N.  S.)  187,  123  Pac. 
1078;  Van  Horn  v.  New  Western 
Shingle  Co.,  54  Wash.  117,  103  Pac. 
42. 

"The  entry  of  the  transfer  on  the 
books  of  the  company  is  required,  not 
for  the  translation  of  the  title,  but 
for  the  protection  of  the  parties  and 
others  dealing  with  the  company;  and 
to  enable  it  to  know  who  are  its 
stockholders  entitled  to  vote  at  meet- 
ings and  to  receive  dividends  when 
declared."  Bloede  Co.  v.  Bloede,  84 
Md.  129,  33  L.  R.  A.  107,  57  Am.  St. 
Eep.  373,  34  Atl.  1127,  quoted  with  ap- 
proval in  Merchants'  Nat.  Bank  v. 
Williams,  110  Md.  334,  72  Atl.  1114. 

40  See  §3810,  infra. 

41  United  States.  O  "Neil  v.  Wolcott 
Min.  Co.,  174  Fed.  527,  27  L.  E.  A. 
(N.  S.)  200;  Bank  of  Commerce  v. 
Bank  of  Newport,  63  Fed.  898;  Scott 
Y.  Pequonnock  Nat.  Bank,  21  Blatchf. 
203,  15  Fed.  494. 

Alabama.  Fisher  v.  Jones,  82  Ala. 
117,  3  So.  13. 

Iowa.  Perkins  v.  Lyons,  111  Iowa 
192,  82  N.  W.  486. 
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unregistered  transfer  is  ineffectual  as  against  a  bona  fide  purchaser 
or  pledgee  from  one  who  appears  as  owner  on  the  books  of  the  corpora- 
tion, if  he  has  no  notice  of  the  transfer.*" 

Some  courts  also  hold  that  an  entry  of  the  transaction  on  the  cor- 
porate books  is  necessary  to  protect  the  purchaser  or  pledgee  against 
the  seller's  or  pledgor's  credit6rs,  while  others  hold  to  the  contrary.** 

Such  a  provision  is  not  intended  to  prevent  the  alienation  of  cor- 
porate stock,**  or  to  prescribe  an  exclusive  method  whereby  a  stock- 
holder may  divest  himself  of  his  title  or  may  assign  it  to  a  third 
party ;  **  and  hence  a  failure  to  comply  with  it  does  not  affect  the 
validity  of  a  transfer  as  between  the  parties  thereto.*® 

§  3790.  —  Recitals  in  stock  certificates.  Where  the  right  to  trans- 
fer stock  is  given  by  the  statute,  it  cannot  be  curtailed  by  recitals  in  the 
stock  certificates,*''  and  for  this  reason  it  has  been  held  that  under  such 
circumstances  the  validity  of  a  transfer  is  not  affected  by  a  recital 
in  the  certificate  that  the  same  is  transferable  only  on  the  books  of  the 
company  and  on  surrender  of  the  certificate.**    Such  a  recital  gives 


Kentucky.  First  Nat.  Bank  Lex- 
ington  V.  Bowman,  168  Ky.  433,  182 
S.  W.  195;  Thurber  v.  Crump,  86  Ky. 
408,  6  S.  "W.  145. 

Michigan.  Foster  v.  Eow,  120 
Mich.  1,  77  Am.  St.  Bep.  565,  79  N. 
W.  696. 

It  is  intended  to  preserve  a  record 
of  the  ownership  of  stock  to  which 
third  parties  may  resort  when  they 
have  occasion  to  purchase  or  other- 
wise deal  in  the  stock  of  the  corpora- 
tion. Bank  of  Commerce  v.  Bank  of 
Newport,  63  Fed.  898. 

It  is  intended  only  to  protect  the 
corporation  and  those  who  claim  un- 
der the  certificates  of  stock.  Lips- 
comb's Adm'r  v.  Condon,  56  W.  Va. 
416,  67  L.  R.  A.  670,  107  Am.  St. 
Bep.  938,  49  S.B.  392.      ^ 

Formerly  in  Massachusetts  the  re- 
quirement was  considered  as  in  the 
nature  of  a  registry  act  regulating 
the  transfer  of  the  stock  as  to  third 
persons.  Bridgewater  Iron  Co.  v. 
Lissberg^r,  116  U.  S.  8,  29  L.  Ed. 
•157. 

42  See  §  3815j  infra. 


«  See  §  3811,  infra. 

44  Crenshaw  v.  Columbian  Min.  Co., 
110  Mo.  App.  355,  86  S.  W.  260. 
,  45  0 'Neil  V.  "Wolcott  Min.  Co.,  174 
Fed.  527,  27  L.  E.  A.  (N.  S)  200. 

Such  a  provision  in  the  charter,  gen-, 
eral  laws,  or  by-laws,  "is  intended  to 
prescribe  a  method  of  transfer  which 
shall  be  effectual  as  between  the  cor- 
poration and  its  stockholders,  in  all 
matters  relating  to  the  internal  gov- 
ernment and  management  of  the  cor- 
poration, rather  than  to  prescribe  a 
method  of  transfer  which  must  be  ob- 
served as  between  a  stockholder  and 
third  parties."  Masury  v.  Arkansas 
Nat.  Bank,  93  Fed.  603,  rev'g  87  Fed. 
381. 

46  See  §  3811,  infra. 

47  See  §  3763,  supra. 

48  National  Bank  of  Pacific  v. 
Western  Pac.  E.  Co.,  157  Cal.  573, 
27  L.  E.  A.  (N.  S.)  987,  21  Ann.  Cas. 
1391,  108  Pac.  676;  Union  Bank  of 
Brooklyn  v.  United  States  Exch. 
Bank,  143  N.  Y.  App.  Div.  128,  127 
N.  Y.  Supp.  661;  Brown  v.  Wright, 
48  Utah  633,  161  Pac.  448. 
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notice  of  the  rights  of  the  corporation  under  the  statute,  with  respect 
to  transfers,  but  does  not  change  the  relative  rights,  of  the  stock- 
holder and  third  persons  with  respect  to  each  other,*®  and  does  not  pre- 
clude or  restrict  the  right  to  otherwise  sell,  transfer  or  pledge  the 
certificate  by  indorsement  and  delivery.** 

§  3791.  Mode  of  procuring  transfer  on  books,  and  sufficiency  of 
transfer — In  general.  A  provision  that  shares  shall  be  transferable 
only  on  the  books  of  the  corporation  does  not  mean  that  the  trans- 
ferrer himself  must  make  or  sign  the  transfer  on  the  books,  but 
simply  that  the  transfer  shall  be  entered  thereon,  and  "the  entry  may 
and  should  be  made  by  the  officers  of  the  corporation  under  express  or 
implied  authority  from  the  transferrer.*^  "The  usual  method  of 
transferring  stock  is  for  the  holder  of  the  share  to  indorse  thereon  a 
written  transfer  or  authority  to  transfer,  and  to  deliver  the  cer- 
tificate to  the  transferee,  who  in  turn  delivers  it  to  the  <!orporation, 
which,  if  satisfied  of  the  genuineness  of  the  holder  and  of  the  identity 
of  the  transferee,  takes  up  the  old  certificate  and  issues  a  new  one. ' '  ^^ 
The  power  of  attorney  need  not  be  under  seal,*^  and  it  may  be  executed 
and  delivered  in  blank,  in  which  case  the  transferee,  o?  any  person 
who  becomes  the  owner  of  the  certificate  and  power,  may  fill  in  the 
blank  with  his  own  or  another's  name.** 

If,  by  express  'provision  of  the  charter,  general  law,  or  by-laws, 
shares  are  transferable  on  the  books  of  the  corporation  in  person  or 
by  attorney,  the  corporation  may  refuse  to  register  a  transfer  unless 
the  transferrer  appears  in  person,  or  has  given  another  a  power  of 
attorney  to  make  the  transfer.**  But  in  the  absence  of  such  a  provision,- 
a  power  of  attorney  is  not  necessary,  for  authority  to  make  a  transfer 

"There  is  no  proof  that  the  stock  BO  Brown  v.  Wright,  48  Utah   633, 

of    defendant    is    made    transferable  161  Pac.  448. 

only  on  its  books,  by  either  the  char-  *1  Northrop  v.  Curtis,  5  Conn.  246; 

ter  or  by-laws,  and  in  the  absence  of  Green  Mount  &  S.  L.  Turnpike  Co.  v. 

such  a  provision  in  the  charter  or  by-  Bnlla,  45  Ind.  1. 

laws  the  provision  in  the  certificate  of  68  Baker  v.  Atlantic  Coast  Line  E. 


stock  could  not  have  the  effect  of  lim- 
iting the  unconditional  right  of  trans- 


Co.,  —  N.  C.  — ,  92  S.  E.  170.     See 

also   Shirley  Farmers'   Grain  &   Coal 

„     .       .    . .    ,    .      „     ,      ,  „      , ,  Co.  V.  Douglas,  130  111.  App.  285.- 

f  erring  it.        TJnion  Bank  of  Brooklyn  53  g^^  ^  g^g^^  ^^^^^ 

V.  United  States  Exch.  Bank,  143  N.  543^^  g  g^g^^  ^^p^^_ 

Y.  App.  Div.  128,  127  N.  Y.  Supp.  661.  55  gj^i^i^y   Farmers'    Grain   &   Coal 

49Kational     Bank     of     Pacific     v.  ^^    ^     Douglas,    130    111.    App.    285; 

Western  Pac.  E.  Co.,  157  Cal.  573,  27  Kjellman  v.  Scandia  Pish  Co.,  128  HI. 

L.  E.  A.    (N.  S.)    987,  21   Ann.   Cas.  App.  544;  Mechanics'  Banking  Ass'n 

1391,  108  Pac.  676.  v.  Mariposa  Co.,  3  Kob.  (N.  T.)  395. 
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on  the  books,  either  on  the  part  of  the  transferrer  or  transferee,  is  to 
be  implied  from  an  assignment  of  the  certificate  of  stock.^^ 

The  request  for  a  transfer  may  be  oral.*'''  And  it  need  not  neces- 
sarily be  made  by  the  person  named  as  attorney  in  the  power,  and 
his  neglect  or  refusal  to  make  it  does  not  deprive  the  transferee  of 
his  right  to  a  transfer  on  the  books.** 

In  the  absence  of  any  express  charter  or  statutory  provision  on  the 
subject,  it  is  not  necessary  that  a  corporation  shall  keep  any  special 
book  for  the  registration  of  transfers ;  but  the  transfer  may  be  entered 
in  any  book,  so  long  as  it  is  a  part  of  the  records  of  the  corporation.*' 
"All  that  is  necessary  *  *  *  is  that  the  facts  should  be  appropri- 
ately recorded  in  some  suitable  register  or  stock  list,  or  otherwise  for- 
mally entered  upon  its  books. ' '  ^  Thus  it  has  been  held  that  there  is  a 
transfer  on  the  books  of  the  corporation  where  proper  entries  are 
made  in  a  stock  ledger,^^  or  on  the  subscription  list,*^  or  in  a  book 
adopted  for  the  purpose,  where  the  regular  stock  book  is  not  accessi- 


66  Johnston  v.  Laflin,  103  TJ.  S.  800, 
26  L.  Ed.  532;  "Webster  v.  Upton,  91 
TJ.  S.  65,  71,  23  L.  Ed.  384;  Johnson 
V.  Laflin,  5  Dill.  65,  79,  Fed.  Gas.  No. 
7,393. 

"The  equitable  title  to  stock  may 
be  vested  in  the  transferee  upon  de- 
livery to  and  acceptance  by  him  of 
the  certificate  of  stock,  with  intent 
to  transfer  it  to  him,  and  with  or 
without  a  power  to  transfer."  De 
Nunzlo  V.  De  Nunzio,  90  Conn.  34?, 
97  Atl.  323. 

67  Hayes  v.  Shoemaker,  39  Fed.  319. 

B8  Gushman  v.  Thayer  Mfg.  Jew- 
elry Co.,  76  N.  Y.  365,  32  Am.  Eep. 
315. 

69  United  States.  Cecil  Nat.  Bank 
of  Port  Deposit  v.  Watsontown  Bank, 
105  U.  S.  217,  26  L.  Ed.  1039;  Bank 
of  Commerce  v.  Bank  of  Newport,  63 
Fed.  898. 

Alabama.  Fisher  v.  Jones,  82  Ala. 
117,  3  So.  13. 

California^  Knowles  v.  Sander- 
cock,  107  Cal.  629,  40  Pac.  1047. 

lova.  Moore  v.  Marshalltown 
Opera-House  Co.,  81  Iowa  45,  46  N. 
W.  750. 

New  York.  In  re  Argus  Co.,  138  N. 
Y.  557,  34  N.  E.  388. 
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Ohio.  Harpold  v.  Stobart,  46  Ohio 
St.  397,  15  Am.  St.  Eep.  618,  21  N.  E. 
637. 

Khode  Island.  American  Nat.  Bank 
V.  Oriental  Mills,  17  R.  I.  551,  23  Atl. 
795. 

In  Perkins  v.  Lyons,  111  Iowa  192, 
82  N.  W.  486,  it  was  held  that  the 
statute  impliedly  required  the  books 
of  a  domestic  corporation  to  be  kept 
at  the  principal  place  of  business  of 
the  corporation  within  the  state,  and 
that  a  memorandum  of  transfer  en- 
tered on  a  book  kept  in  another  state 
was  not  sufSeient  as  against  an  at- 
taching creditor  of  the  transferrer. 

60  Cecil  Nat.  Back  of  Port  Deposit 
V.  Watsontown  Bank,  105  U.  S.  217, 
26  L.  Ed.  1039. 

61  Cecil  Nat.  Bank  of  Port  Deposit 
V.  Watsontown  Bank,  105  V.  S.  217, 
26  L.  Ed.  1039. 

62  Where  the  by-laws  require  the 
transfer  to  be  made  on  the  stock 
ledger,  but  none  is  kept,  an  entry 
upon  the  subscription  list  in  accord- 
ance with  the  custom  of  the  corpora- 
tion is  sufficient  as  against  it.  Stew- 
art V.  Walla  Walla  Prtg.  &  Pub.  Co., 
1  Wash.  521,  20  Pac.  605. 
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ble,®*  where  the  old  certificate  with  the  written  assignment  thereon 
is  pasted  in  the  certificate  book,®*  or  where  a  memorandum  of  the 
transfer  is  made  therein,  or  in  the  stock  book.®^  On  the  other  hand,  it 
has  been  held  that  an  entry  of  credit  on  the  books  of  the  treasurer ,®® 
or  pinning  a  letter  from  the  transferee,  giving  notice  of  the  transfer,  in 
the  transfer  book,®''  is  not  sufficient.  And  when  a  particular  book  is 
selected  and  used  for  the  purpose,  it  becomes  the,  stock  book,  and  trans- 
fers to  'be  valid  must  be  made  upon  it.®* 

Of  course  a  transfer  on  the  books  must  be  with  the  consent  of  the 
parties.  A  marginal  note  made  by  the  secretary  of  a  corporation  on 
the  stubs  of  stock  certificates  does  not  amount  to  a  transfer  on  the 
books  of  the  corporation,  when  no  transfer  is  authorized  by  either  of 
the  parties  thereto.®*  But  a  corporation  which  refuses  to  make  a  trans- 
fer because  it  has  a  lien  on  the  stock  will  be  justified  in  doing  so 
without  a  further  request  where  the  lien  is  subsequently  discharged, 
if  the  acts  of  the  transferee  amount  to  a  continuing  request  to  make 
ifo 


esin  re  Argus  Co.,  138  N.  Y.  557, 
34  N.  E.  38S. 

64  American  Nat.  Bank  v.  Oriental 
Mills,  17  E.  I.  S51,  23  Atl.  795. 

BSHorton  V.  Mercer,  71  Fed.  153; 
Bank  of  Commerce  v.  Bank  of  New- 
port, 63  Ted.  89«;  richer  v.  Jones, 
82  Ala.  117,  3  So.  13;  Plumb  v.  Bank 
of  Enterprise,  48  Kan.  484,  29  Pae. 
699;  Iverson  v.  Bradriek,  54  Wash. 
633,  104  Pac.  130. 

Under  a  statute  requiring  transfers 
of  stock  to  be  made  on  the  books  of 
the  corporation,  a  meifiorandum  made 
with  a  pencil  on  the  stub  of  the  stock 
book,  showing  the  parties,  the  stock 
transferred,  and  the  nature  of  the 
transfer,  is  sufficient,  unless  some 
other  mode  of  registration  is  express- 
ly required.  Perkins  v.  Lyons,  111 
Iowa  132,  82  N.  W.  486. 

In  Basting  v.  Northern  Trust  Co., 
61  Minn.  307,  63  N.  W.  721,  the  entry 
was  held  to  be  suflS.cient  though  the 
books  were  not  iri  such  form  as  to 
constitute  a  strict  and  literal  compli- 
ance with  the  statute,  and  though 
there  was  no  one  book  which  con- 
tained all  that  the   statute   required. 


where  the  certificate  book  and  the 
stock  account  in  the  ledger,  taken  to- 
gether, contained  substantially  all 
that  was  necessary. 

But  where  no  stock  book  is  kept, 
and  the  stock  certificate  book  and 
stubs  are  made  to  take  its  place,  there 
must  be  an  entry  on  a  stub  showing 
a  transfer  by  the  person  to  whom  the 
corresponding  certificate  was  issued  in 
order  to  relieve  him  from  liability  as 
a  stockholder.  Herrick  v.  Wardwell, 
58  Ohio  St.  294,  50  N.  E.  903. 

66  Marlborough  Mfg.  Co.  v.  Smith, 
2  Conn.  579. 

67  Newell  V.  Williston,  138  Mass. 
240. 

68Harpold  v.  Stobart,  46  Ohio  St. 
397,  15  Am.  St.  Eep.  618,  21  N.  E. 
637.     ' 

69McEall  V.  Buckeye  Grangers' 
Warehouse  Ass'n,  122  Cal.  468,  68 
Am.  St.  Bep.  47,  55  Pac.  253. 

70  In  Basting  v.  Northern  Trust  Co., 
61  Minn.  307,  63  N.  W.  721,  the  cor- 
poration refused  to  transfer  stock  to 
one  who  had  purchased  it  at  execution 
sale  on  the  ground  that  it  had  a  lien 
thereon  for  an  unpaid  call.     The  pur- 
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If  the  by-laws  of  a  corporation  require  that  transfers  shall  be 
registered  in  a  particular  mode,  they  are  binding  upon  the  stock- 
holders, and  upon  transferees  with  notice,  unless  the  requirement  is 
such  as  to  amount  to  an  unreasonable  restraint  upon  alienation.  Thus, 
the  courts  have  sustained  by-laws  requiring  transfers  by  indorsement 
in  writing,  or  by  registration  in  the  presence  of  witnesses,  or  of 
particular  officers  of  the  corporation,''^  or  requiring  the  certificate  to 
be  indorsed  to  the  secretary  of  the  corporation  for  cancellation.''^  But 
a  by-law  cannot- make  registration  dependent  upon  the  consent  of 
an  officer  of  the  corporation.  Such  a  by-law  is  an  unreasonable  re- 
straint upon  the  transfei*  of  stock.'"  A  provision  in  the  by-laws  re- 
serving to  the  corporation  a  right  to  refuse  to  make  transfer  on  the 
books  until  the  instrument  of  transfer  is  signed  by  both  the  trans- 
ferrer and  the  transferee  applies  only  to  cases  where  both  are  living, 
and  not -to  a  case  where  an  executor  seeks  a  transfer  to  himself  as 
executor  of  stock  owned  by  his  testator.''* 

An  entry  on  the  books  of  a  memorandum  of  an  assignment  show- 
ing from  whom  -and  to  whom  it  was  made  satisfies  a  statutory  re- 
quirement that  an  assignment  of  stock  shall  be  entered  on  the  corpo- 
rate books  and  that  the  entry  shall  disclose  from  whom  and  to  whom 
the  stock  passes.''^ 

Under  a  statute  providing  that  where  judgment  is  given  for  the  de- 
livery of  personal  property,  the  court  may,  by  such  judgment,  pass 
the  title  to  such  property  without  any  act  to  be  done  on  the  part  of 
the  defendant,  it  has  been  held  that  a  decree  directing  a  corpora- 
chaser  did  not  offer  to  pay  the  call  73 Farmers'  &  Merchants'  Bank  v. 
but  left  with  the  corporation,  a  notice  Wasson,  48  Iowa  336,  30'  Am.  Eep. 
to  the  effect  that  he  was  the  owner  398;  Sargent  v.  Franklin  Ins.  Co.,  8 
of  the  stock  and  requirijig  it  to  trans-  Pick.  (Mass.)  90,  19  Am.  Dec.  306. 
fer  the  same  to  him  on  its  books,  74  London,  P.  &  A.  Bank,  Ltd.  v. 
together  with  the  stock  certificate  Aronstein,  117  Fed.  601,  certiorari  de- 
and  the  sheriff's  certificate  of  sale.  It  nied  187  U.  8.  641,  47  L.  Ed.  345 
was  held  that  this  amounted  to  a  con-       (mem.  dec). 

tinning  request  on  his  part  to  thp  cor-  The  corporation-  waives  noncompli- 

poration  to  make  the  transfer,  and  ance  with  such  formalities  where  it 
justified  it  in  doing  so  without  any  .  refuses  to  register  the  transfer  solely 
further  request  when  the  delinquent  on  other  grounds  or  fails  to  give  its 
call  was  paid  by  the  judgment  credi-  reasons  for  such  refusal.  Eiehard- 
tor.  son    V.   Longmont  Supply   Ditch   Co., 

71  Planters'     &     Merchants'     Mut.      19  Colo.  App.  483,  76  Pac.  546. 
Ins.  Co.  V.  Selma  Sav.  Bank,  63  Ala.  75  Equitable  Securities  Co.  v.  John- 

585;  Dane  v.  Young,  61  Me.  160.  son,  36  Colo.  377,  »5  Pac.  840. 

72Tyng  v.  United  Mercantile  Agen- 
cy, 184  111.  App.  433. 
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tion  to  transfer  stock  on  its  books  to  a  certain  person  vests  the  title 
to  the  stock  in  him  at  once  without  any  act  on  the  part  of  the  corpo- 
ration.''® 

Where  a  certificate  of  stock  recites  on  its  face  that?  it  is  valid  only 
when  signed  -by  a  transfer  agent,  one  who  takes  it  without  such  sig- 
nature does  so  at  his  peril.''"'' 

Neither  a  transferrer  ''^  nor  a  transferee  ''^  will  be  prejudiced  be- 
cause no  entry  is  made  on  the  books,  or  because  the  entry  made  is 
insufficient,  where  he  has  done  all  he  could  to  procure  a  transfer,  and 
the  failure  is  solely  the  fault  of  the  corporate  officers.  So  a  request 
or  demand  that  a  transfer  be  entered  on  the  books  of  the  corporation, 
if  made  upon  a  proper  officer,  will  have  the  same  effect  as  an  actual 
registration  as  against  the  corpora  ion,  if  the  circumstances  are 
such  that  it  has  no  right  to  refuse  to  make  the  transfer.*"  And 
according  to  the  weight  of  authority  it  will  also  relieve  the  transferrer 
from  further  liability  to  corporate  creditors,'^  and  wijl  protect  the 
transferee  against^  attaching  creditors  of  the  transferrer.** 

If  the  corporation  wrongfully  refuses  to  make  a  transfer  at  the 
request  of  the  transferee,  an  assignee  of  the  latter  is  hot  required  to 
make  another  demand  before  suing  the  corporation  for  dividends.** 

It  has  been  held  that  the  mere  fact  that  the  corporation  has  failed  to 
keep  a  proper  book  in  which  to  enter  transfers  wiU  not  excuse  an 
assignee  from  making  a  bona  fide  effort  to  have  the  stock  transferred.** 

An  entry  of  a  transfer  on  the  corporate  books  is  not  the  execution 
of  a  written  instrument  within  the  meaning  of  a  statute  requiring  a 

76  Carthage  Nat.  Bank  v.  Poole,  160  retary  by  the  transferee,  accompanied 
Mo.  App.  133,  141  S.  W.  729.  with   a  request  that  necessary   trans- 

77  Dollar  Sav.  Fund  &  Trust  Co.  v.  fer  be  made  on  the  corporate  books, 
Pittsburg  Plate  <3-lass  Co.,  213  Pa.  307,  and  the  secretary,  raising  no  objee- 
5  Ann.  Cas.  248,  62  Atl.  916.  Under  tion  to  the  absence  of  the  certificates, 
such  circumstances  he  cannot  claim  certifies  under  the  corporate  seal  on 
that  the  corporation  is  estopped  to  the  assignment  so  made  that  he  has 
deny  the  validity  of  the  certificate,  made  the  proper  transfer  on  the  cor- 
and  bound  to  recognize  the  holder  as  porate  books.  Equitable  Securities 
a  stockholder  or  pay  him  damages,  if  Co.  v.  Johnson,  36  Colo.  377,  85  Pae. 
the  certificate  was  fraudulently  or  im-  840.  Bee  also  Isbell  v.  Graybill,  19 
properly  issued.  Colo.  App.  508,  76  Pac.  550. 

78  Earle  v.  Carson,  188  U.  ®.  42,  47  80  See  §  3809,  infra. 
L.  Ed.  373.  81  See  §  3810,  infra. 

79  A  written   assignment    of   stock,  82  See   §  3812,  infra. 

although  not  on  the  stock  certificates  83  Eobinson  v.  National  Bank,  95  N. 

themselves,  is  binding  onr  all  persons  Y.  637. 

where    the    assignment    so    made    has  84  Central  Sav.   Bank  v.   Smith,   43 

been  presented  to  the   corporate  sec-  Colo.  90,  95  Pac.  307. 
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denial  of  the  execution  of  a  written  instrument  to  be  verified.*^ 

The  corporation  may  waive  compliance  with  formalities  in  the 
registration  of  transfers,  whether  the  formalities  are  prescribed  by  the 
by-laws  or  by  the  charter  of  the  corporation,^^  and  does  so  where  it 
registers  a  transfer  without  a  compliance  therewith,*'  or  bases  its  re- 
fusal to  make  a  transfer  on  other  grounds  without  objecting  to  such 
noncompliance.*® 


85  Pine  V.  Western  Nat.  Bank,  63 
Kan.  462,  65  Pac.  690. 

86  United  Sfetes.  Upton  v.  Burn- 
tam,  3  Biss.  431,  Fed.  Gas.  No.  16,- 
798. 

Connecticut.  Eiclimondville  Mfg. 
Co.  V.  Prall,  9  Conn.  487. 

Maiyland.  Weber  v.'  Kckey,  52 
Md.  500. 

New  York.  Cutting  v.  Damerel,  88 
N.  Y.  410.    , 

Pennsylvania.  Chambersburg  Ins. 
Co.  V.  Smith,  11  Pa.  St.  120. 

£hode  Island.  American  Nat.  Bank 
V.  Oriental  Mills,  17  E.  I.  551,  23  Atl. 
795. 

England.  Ex  parte  Walton,  26  L.  J. 
Ch.  545;  Clowes  v.  Brettell,  11  M.  & 
W.  461. 

Since  a  provision  requiring  a  trans- 
fer on  the  books  of  the  company  and 
a  surrender  of  the  old  certificate  is 
intended  primarily  for  the  benefit  of 
the  corporation,  it  may  waive  a  strict 
observance  of  the  prescribed  forms 
and  to  admit  the  vendee  of  stock  in 
the  corporation  to  full  membership 
without  a  literal  compliance  .with  such 
regulations.  Bank  of  Commerce  y. 
Bank  of  Newport,  63  Fed.  898. 

Provisions  in  by-laws  as  to  the  form 
and  procedure  for  effecting  transfers 
are  for  the  benefit  of  the  corporation, 
80  that  errors  or  irregularities  in  com- 
plying with  such  form  will  not  avail 
persons  in  an  attempt  to  deny  stock- 
holder's liability.  'See  Peojrte's  Home 
Sav.  Bank  v.  iStadtmuller,  150  Cal. 
106,  88  Pac.  280. 

The  corporation  cannot  take  advan- 
tage of  the  fact  that  the  transfer  was 


entered  on  the  subscription  list  in  ac- 
cordance with  its  custom  instead  of 
upon  a  stock  ledger,  as  required  by 
the  by-laws,  where  it  keeps  no  such 
ledger.  Stewart  v.  Walla  Walla  Prtg. 
&  Pub.  Co.,  1  Wash.  521,  20  Pac.  605. 
In  an  action  for  statutory  penalty 
for  refusal  to  transfer  stock  on  the 
books,  it  was  held  that  a  contention 
that  defendant's  refusal  was  justi- 
fied in  that  the  demand  was  uncertain 
in  failing  to  identify  stock,  was  un- 
tenable where  the  defendant's  answer 
admitted  that  plaintiff  presented  a 
certificate  representing  stock  in  con- 
troversy. Spaugenberg  v.  Nesbitt,  22 
Cal.  App.  274,  134  Pac.  343. 

87  The  corporation  waives  a  provi- 
sion of  its  by-laws  requiring  a  surren- 
der of  the  original  certificate  by  issu- 
ing a  new  certificate  to  a  bona  fide 
transferee  without  a  compliance 
therewith.  Eiehardson  v.  Longmont 
■Supply  Ditch  Co.,  19  Colo.  App.  483, 
76  Pac.  546. 

88  If  the  corporation,  or  its  officer, 
limits  the  ground  of  s.  refusal  to 
make  a  transfer  to  a  certain  specified 
objection,  such  refusal  cannot  there- 
after be  justified  because  of  technical 
objections  relating  to  the  formalities 
of  the  assignment,  which  were  not 
disclosed  at  the  time  and  could  have 
been  remedied  had  they  been  so  dis- 
closed. So  where  it  places  its  re- 
fusal on  the  ground  that  the  person 
seeking  the  transfer  is  not  the  real 
owner  of  the  stock,  it  cannot  there- 
after justify  its  refusal  on  the  ground 
that  the  assignment  to  him  was  tech- 
nically    defective.      Spangenberg    v. 
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§3792.  — Upon  whom  demand  for  registration  should  be  made. 

In  order  that  notice  of  a  transfer  of  stock  and  a  demand  for  regis- 
tration may  be  sufficient,  it  must  be  made,  of  course,  upon  some  officer 
or  employee  of  the  corporation  who  has  authority,  or  apparent  au- 
'  thority,  in  the  matter  of  transfers  of  stock.  Generally  it  is  sufficient 
to  apply  to  the  person  in  charge  of  the  office  of  the  corporation  during 
its  usual  business  hours,  whether  he  is  the  president,  secretary, 
treasurer,  or  manager,  or  a  mere  clerk."  In  a  New  York  case  it  was 
said  by  Chancellor  "Walworth,  speaking  of  a  transfer  of  shares  in  a 
bank:   "A  person  desiring  such  a  transfer  is  not  bound  to  hunt  up 


Nesbitt,  22  Cal.  App.  274,  134  Pae. 
343. 

The  secretary  cannot  justify  his  re- 
fusal to  make  a  transfer  on  the 
ground  that  the  demand  was  not  made 
at  the  office  of  the  corporation  where 
the  books  were  at  hand,  where  he 
made  no  such  excuse  at  the  time  when 
the  demand  was  made,  and  it  ap- 
peared that  his  object  was  to  ob- 
struct the  .transfer  until  he  could  se- 
cure a  levy  on  the  stock  for  his  own 
private  purposes.  Schwab  v.  Smith, 
143  "Wis.  427,  128  N.  ■W.-78. 

Where  in  response  to  a  letter  re- 
questing a  transfer  the  corporate  of- 
ficers peremptorily  refuse  to  permit 
it  to  be  made,  it  is  not  necessary  to 
perform  the  useless  ceremony  of  ap- 
pearing at  the  office  and  there  de- 
manding a  transfer,  although  the  cer- 
tificate provides  that  it  is  transfer- 
able in  person  or  attorney  at  the 
office  of  the  company  on  the  surren- 
der thereof.  State  v.  Melver,  2  S. 
C.  25. 

Where  the  demand  for  the  transfer 
is  made  on  the  street  in  front  of  the 
manager's  office,  and  the  manager 
makes  no  objection  to  the  time  and 
manner  of  presentation,  but  abso- 
lutely refuses  to  make  the  transfer 
requested,  he  thereby  waives  a  for- 
mal presentation  and  request  inside 
the  four  walls  of  his  office.  Dooley 
V.  Gladiator  Consdl.  Gold  Mines  & 
Milling  Co.,  134  Iowa  468,  13  Ann. 
Cas.  297,  109  N.  W.  864. 


Where  the  corporation  refuses  to 
recognize  a  transferee  as  a  stock- 
holder on  the  sole  ground  that  the 
certificate  under  which  he  claims  is 
void  because  it  is  an  overissue,  it 
cannot  successfully  defend  a  suit  by 
a  subsequent  transferee  to  compel 
such  recognition  on  the  ground  that 
the  certificate  and  transfer  had  not 
been  presented  for  registry.  Rich- 
ardson v.  Longmout  Supply  Ditch  Co., 
19  Colo.  App.  483,  76  Pac.  546. 

89 Case  V.  Citizens'  Bank  of  Louisi- 
ana, 100  IT.  e.  446,  25  L.  Ed.  695; 
Green  Mount  &  iS.  L.  Turnpike  Co',  v. 
Bulla,  45  Ind.  1;  Commercial  Bank  v. 
Kortright,  22  Wend.  (N.  Y.)  348,  34 
Am.  Dec.  317;  Dunn  v.  Star  Fire  Ins. 
Co.,  19  Wkly.  Dig.  (N.  Y.)  531; 
Goodwin  v.  Ottawa  &  P.  Ey.  Co.,  13 
C.  P.  (U.  C.)  254;  McMurrich  v. 
Bond  Head  Harbour  Co.,  9  Q.  B.  (IT. 
C.)  333. 

Where  the  duty  to  make  transfers 
is  imposed  on  the  cashier  of  a  bank, 
the  demand  may'  be  made  upon  him. 
Case  V.  Citizens'  Bank,  100  IT.  S,  446, 
25  L.  Ed.  695.. 

In  Com.  V.  Camp,  —  Pa.  — ,  102 
Atl.  205,  a  request  to  the  president 
over  the  telephone  to  make  the  trans- 
fer was  held  to  be  sufficient.  It  was 
further  held  that  such  request  was 
necessarily  made  to  him  in  his  official 
capacity,  since  he  could  not  have  is- 
sued new  certificates  in  his  individ- 
ual capacity. 
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the  directors,  and  have  a  person  appointed  to  comply  with,  his  demand. 
It  is  sufficient  for  him  to  make  his  demand  at  the  bank,  during  or- 
dinary business  hours,  upon  the  officers  in  attendance  there.  In  the 
absence  of  proof  to  the  contrary,  it  may  well  be  presumed  that  the 
principal  officer  or  elerk  at  the  bank  during  business  hours  is  author- ' 
ized  to  permit  transfers  of  stock,  that  being  a  matter  of  common  occur- 
rence. If  the  officers  in  attendance  have  no  such  authority,  they 
should  either  refer  the  party  to  the  officer  who  has  authority  or  pro- 
cure his  attendance.  It  is  the  duty  of  the  directors  of  the  bank  to 
have  an  officer  in  attendance  authorized  to  permit  transfers  to  be 
made  in  the  way  in  which  the  charter  provides. ' '  *" 

Ordinarily  the  secretary,  acting  alone,  may  make  the  transfer  on 
the  books,  though  both  he  and  the  president  must  join  in  issuing  a 
new  certificate  to  the  transferee.^^ 

§3793.  Issue  of  certificate  to  transferee,  ajid  surrender  of  old 
certificate.  A  transferee  of  shares  is  entitled  to  a  certificate  of  stock 
from  the  corporation  as  evidence  of  his  ownership  of  the  stock,  and 
may  compel  the  corporation  to  issue  the  same,  or  recover  damages 
for  its  refusal.^^  But  since  a  certificate  is  merely  evidence  of  the 
ownership  of  stock,  and  is  not  necessary  to'  constitute  one  a  stock- 
holder,'^ issue  of  a  new  certificate  is  not  necessary  to  a  valid  and  com- 
plete transfer  of  stock,  unless  it  is  expressly  required  by  statute.®* 
The  corporation,  as  we  shall  hereafter  see,  may  require  that  the  cer- 
tificate of  stock  shall  be  surrendered,  before  allowing  a  transfer  on  its 
books,  and  issuing  a  new  certificate.®*  But  provisions  requiring  the 
production  and  surrender  of  the  original  certificate  at  the  time  of  the 
transfer  are  for  the  benefit  of  the  corporation,®^  and  may  be  waived 

90  CommeTcial  Bank  v.  Kortriglit,  ,  Illinois.  Colton  v.  "Williams,  65  III. 
22  •Wend.    (N*.  T.)    348,  34  Am.  Dec.      App.  466. 

317.  •  Iowa.     First  Nat.  Bank  of  Daven- 

91  Hence  it  is  no  excuse  for  a  re-      port  v.  Gifford,  47  Iowa  575. 

f usal    of   the   secretary   to  make   the  Maine.    Agricultural  Bank  v.  Burr, 

transfer  that  the  president  is .  absent  24  Me    256 

and  that  it  is  necessary  for  him  to  Missouri.'     White   v.    Salisbury,   33 
sign  the  new  certificate.     Schwab  v, 


Mo.  150;  Chouteau  Spring  Co.  v.  Har- 
ris, 20  Mo.  382. 

New  York.     New  York  &  N.  H.  E. 


iSmith,   143   "Wis.   427,   128   N.  "W.   78. 

92  See  §  3816  et  seq.,  infra. 

93  See  §§3424-3427,  supra. 

94  United  States.     Cecil  Nat.  Bank      ^o-  ^-  Scliuyler,  34  N.  Y.  30. 
of  Port  Deposit  v.  "Watsontown  Bank,  ®*  ^^^  §  ^829,  infra. 

105  U.  S.  217,  26  L.  Ed.  1039;  Haw-  96  First    Nat.    Bank    v.    Gifford,   47 

ley  V.  Upton,  102  V.  S.  314,  26  L.  Ed.      Iowa  575;  New  York  &  N.  H.  E.  Co. 
179.  V.   Schuyler,    34   N.   Y.    30;    Bank-  of 
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by  it,^'  at  its  peril,"  and  if  it  does  not  insist,  a  surrender  of  the  cer- 
tificate is  not  necessary.  Where  the  purchaser  of  stock  does  not  insist, 
as  a  condition  precedent,  that  the  certificate  be  surrendered  to  the 
company  for  cancellation,  and  a  transfer  of  the  stock  is  made  on  the 
books  of  the  company,  the  transfer  passes  the  title  to  the  stock  without 
a  surrender  of  the  certificate.®®  And  of  course  no  such  surrender  is 
necessary  where  no  certificates  have  been  issued.^ 

XXn.  EFFECT  OF  UNKEGISTEBED  TEANSFEBS 

§  3794.  Effect  of  unregistered  transfers  as  between  the  parties — 
General  rule.  Even  ■v^here  the  charter  or  by-laws  of  a  corporation, 
or  the  general  law  under  which  it  is  organized,  provides  that  its  stock 
shall  be  transferable  only  on  the  books,   as  between  the  parties,^ 


Kentucky  v.  Schuylkill  Bank,  1  Pars. 
Eq.  Cas.  (Pa.)  180. 

97  First  Nat.  Bank  v.  Gifeord,  47 
Iowa  575;  New  York  &  N.  H.  E.  Co. 
V.  Schuyler,  34  N.  T.  30. 

The  corporation  waives  the  provi- 
sion of  its  by-laws  that  transfers  shall 
he  made  only  upon  surrender  and  can- 
cellation of  the  old  certificates  by  is- 
suing and  delivering  a  stock  certifi- 
cate to  a  bona  fide  transferee  with- 
out such  surrender  and  cancellation, 
the  transferee  having  made  a  loan  in 
reliance  thereon.  Richardson  v.  Long- 
mont  Supply  Ditch  Co.,  19  Colo.  App. 
483,  76  Pac.  546. 

98  See   §3832,  infra. 

99 Boatmen's  Insurance  &  Trust  Co. 
V.  Able,  48  Mo.  136. 

Where  a  man  gave  his  second  wife 
stock  inherited  from  his  first  wife, 
who  had  the  same  name,  and  it  was 
agreed  between  him  and  the  corpora- 
tion that  it  should  stand  on  the  books 
as  Hers  without  any  transfer  or  issue 
of  a  new  certificate,  it  was  held  that 
the  title  passed,  although  he  retained 
possession  of  the  original  certificate, 
as  a  delivery  of  the  certificate  was 
not  necessary  to  pass  the  title.  Col- 
ton  V.  Williams,  65  111.  App.  466. 

"The  nonproduction  and  surrender 


of  the  certificate  at  the  time  of  the 
transfer  is  not  fatal  to  the  title  of 
the  transferee."  New  York  &  N.  H. 
E.  Co.  V.  Schuyler,  34  N.  Y.  30,  quoted 
with  approval  in  First  Nat.  Bank  v. 
GifEord,  47  Iowa  575. 

Where  stock  was  sold  and  the  cer- 
tificate therefor  was  indorsed  and  de- 
livered to  the  vendee,  who  notified 
the  corporation  of  the  sale,  and  the 
corporation  noted  the  fact  of  the 
transfer  on  its  stock  certificate  book, 
it  was  held  that  the  vendee  of  the 
stock  thereby  became  a  member  of 
the  corporation,  within  the  meaning 
of  a  statute  giving  the  corporation  a 
lien  on  the  stock  of  its  members  for 
debts  due  from  them  to  it,  although 
the-  old  certificate  was  never  surren- 
dered by  the  vendee  and  a  new  one 
issued  to  it,  and  though  the  certificate 
provided  that  it  was  transferable 
only  on  the  books  of  the  company  on 
surrender  of  the  certificate  properly 
indorsed.  Bank  of  Commerce  v.  Bank 
of  Newport,  63  Fed.  898. 

1  First  Nat.  Bank  v.  Gifford,  47 
Iowa  575;  Ea^mussen  v.  Sevier  Val- 
ley Canal  Co.,  40  Utah  371,  121  Pac, 
741. 

2  United.  States.  Johnston  v.  Laf- 
lin,  103  U.  S.  800,  26  L.  Ed.  532,  aff'g 
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an  unregistered  transfer  is  valid. 

5  Dill.  65,  Fed.  Cas.  No.  7,393;  West 
V.  Empire  Life  Ins.  Co.,  242  Fed.  605; 
Masury  v.  Arkansas  Nat.  Bank,  93 
Ted.  603,  rev'g  87  Fed.  381;  Hubbell 
V.  Houghton,  86  Fed.  547;  Horton  v. 
Mercer,  71  Fed.  153;  Bank  of  Com- 
merce' V.  Bank  of  Newport,  63  Fed. 
898. 

Alabama.  Thompson  v.  Hudgins, 
116  Ala.  93,  22  So.  632;  Campbell  v. 
Woodstock  Iron  Co.,  83  Ala.  351,  3  So. 
369;  Duke  v.  Cahawba  Nav.  Co.,  10 
Ala.  82,  44  Am.  Dec.  472. 

Arkansas.  Loeb  v.  German  Nat. 
Bank,  88  Ark.  108,  113  S.  W.  1017. 

California.  Northwestern  Portland 
Cement  Co.  v.  Atlantic  Portland  Ce- 
ment Co.,  163  Pae.  47;  Spreckels  v. 
Nevada  Bank  of  San  Francisco,  113 
Cai.  272,  33  L.  K.  A.  459,  54  Am.  St. 
Eep.  348,  45  Pac.  329. 

Colorado.  Shires  v.  Allen,  47  Colo. 
440,  107  Pac.  1072;  Thompson  v. 
Rowe,  27  Colo.  Aipp.  361,  149  Pae. 
849;  Richardson  v.  Longmont  Supply 
Ditch  Co.,  19  Colo.  App.  483,  76  Pac. 
546. 

Georgia.  Bank  of  CuUoden  v. 
Bank  of  Forsyth,  120  Ga.  575,  102 
Am.  St.  Rep.  115,  48  S.  B.  226;  Bates- 
Farley  Sav.  Bank  v,  Dismukes,  107 
Ga.  212,  33  S.  B.  175;  Ross  v.  South- 
western R.  Co.,  53  Ga.  514;  South- 
western E.  Co.  V.  Thomason,  40  Ga. 
408., 

Illinois.  McCarthy  v.  Crawford, 
238  111.  38,  86  N.  B.  750 ;  Otis  v.  Gard- 
ner, 105  111.  436;  Kellogg  v.  Stock- 
well,  75  111.  68. 

Indiana.  Boone  v.  Van  Gorder,  164 
Ind.  499,  108  Am.  St.  Rep.  314,  74  N. 
E.  4. 

Iowa.  Smith  v.  Meeker,  153  Iowa 
655,  133  N.  W.  1058;  tiarimer  v. 
Beardsley,  130  Iowa  706,  107  N.  W. 
935. 

Kansas.  Atchison  Sav.  Bank  v. 
Potter,  100  Kan.  407,  164  Pac.  149; 
Abilene   State   Bank   v.    Strachan,   89 


The  entry  of  the  transfer  on  the 

Kan.  577,  46  L.  E.  A.  (N.  6.)  668,  132 
Pac.  200;  Star  Mut.  Tel.  Co.  v.  Long- 
fellow, 85  Kan.  353,  116  Pac.  506; 
Barnhouse  v.  Dewey,  83  Kan.  12,  29 
L.  R.  A.  (N.  S.)  166,  109  Pae.  1081; 
■Culp  V.  Mulvane,  66  Kan.  143,  71  Pac. 
273. 

Kentucky.  Husband  v.  Linehan, 
168  Ky.  304,  Ann.  Cas.  1917  D  954, 
181  S.  "W.  1089.    ■ 

Louisiana.  State  v.  New  Orleans 
Cotton  Exchange,  114  La.  324,  38  So. 
204. 

Maryland.  Merchants'  Nat.  Bank 
V.  "Williams,  110  Md.  334,  72  Atl.  1114; 
Kerr  v.  Urie,  86  Md.  72,  38  L.  E.  A. 
119,  63  Am.  St.  Rep.  493,  37  Atl.  789; 
Bloede  Co.  v.  Bloede,  84  Md.  129,  33 
L.  R.  A.  107,  57  Am.  St.  Eep.  373,  34 
Atl.  1127. 

Massachusetts.  Herbert  v.  Simson, 
220  Mass.  480,  L.  E.  A.  1915  D  733, 
108  N.  E.  65;  Dickinson  v.  Central 
Nat.  Bank,  129  Mass.  279,  37  Am. 
Eep.  351. 

Micbigau.  Penfold  v.  Charlevoix 
Sav.  Bank,  140  Mich.  126,  103  N.  W. 
572;  Foster  v.  Eow,  120  Mich.  1,  77 
Am.  St.  Eep.  565,  79  N.  W.  696. 

Minnesota.  'Lund  v.  Wheaton 
Roller  Mill  Co.,  50  Minn.'  36,  36  Am. 
St.  Rep.  623,  52  N.  W.  268;  Nicollet 
Nat.  Bank  v.  City  Bank,  38  Minn. 
S5,  8  Am.  St.  Rep.  643,  35  N.  W.  577; 
Baldwin  v.  Canfield,  26  Minn.  43,  1 
N.  W.  261,  276. 

Misslouii.  Wilson  v.  St.  Louis  & 
S.  F.  Ry.  Co.,  108  Mo.  588,  32  Am.  St. 
Rep.  624,  18  S.  W  286;  Carthage  Nat. 
Bank  v.  Poole,  160  Mo.  App.  133,  141 
S.  W.  729;  Dain  Mfg.  Co.  v.  Trum- 
bull Seed  Co.,  95  Mo.  App.  144,  68 
S.  W.  951;  Butler  ¥.  Montgomery 
Grain  Co.,  85  Mo.  App.  50;  St.  Louis 
Stoneware  Co.  v.  Partridge,  8  Mo. 
App.  580. 

Montana.  Leyson  v.  Davis,  17 
Mont.  220,  31  L.  R.  A,  429,  42  Pae. 
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books  is  not  necessary  for  the  translation  of  the  title,^  or,  in  other 


775,  writ  of  error  dismissed  170  tJ.  S. 
36,  42  L.   Ed.  939. 

New  Hampshire.  Westminster  Nat. 
Bank  v.  New  England  Electrical 
Works,  73  N.  H.  465,  3  L.  E.  A.  (N. 
S.)  551,  111  Am.  St.  Eep.  637,  62  Atl. 
971. 

Ohio.  Davis  Laundry  &  Cleaning 
Co.  V.  Whitmore,.  92  Ohio  St.  44,  Ann.' 
Cas.  1917  C  988,  110  N.  E.  518. 

Oregon.  Gray  v.  Fankhauser,  58 
Ore.  423,  115  Pae.  146. 

FennsylTania.  Chambersburg  Ins. 
Co.  V.  Smith,  11  Pa.  St.  120. 

Tennessee.  Parker  v.  Bethel  Hotel 
Co.,  96  Tenn.  252,  31  L.  E.  A.  706,  34 
S.  W.  209;  Smith  v.  Eailroad,  91  Tenn. 
221,  18  S.  W.  546. 

Texas.  Condit  v.  Galveston  City 
Co.,  —  Tex.  Civ.  App.  — ,  186  S.  W. 
395;  Blooming  Grove  Cotton-Oil  Co. 
V.  First  Nat.  Bank  of  Blooming  Grove 
(Tex.  Civ.  App.),  56  S.  W.  552. 

Utah.  Brown  v.  Wright,  48  Utah 
633,  161  Pae.  448;  Easmussen  v.  Se- 
vier Valley  Canal  Co.,  40  Utah  371, 
121  Pae.  741. 

Washington.  See  Sather  v.  Home 
Security  Sav.  Bank,  49  Wash.  672,  96 
Pao.  229. 

Wisconsin.  In  re  Klaus,  67  Wis. 
401,  29  N.  W.  582. 

This  is  held  true  as  to  transfer  of 
national  bank  stock.  Larimer  v. 
Beardsley,  130  Iowa  706,  107  N.  W. 
935. 

This  is  true  though  the  statute  pro- 
vides that  "no  transfer  of  stock  shall 
be  valid  for  any  purpose  whatever 
except  to  render  the  person  to  whom 
it  shall  be  transferred,  liable  for  the 
debts  of  the  company  according  to 
the  provisions  of  this  act,  unless  it 
shall  have  been  entered  therein,  as 
required  by  this  section,  within  sixty 
days  from  the  date  of  such  transfer, 
by  an  entry  showing  to  and  from 
whom  transferred."  Shires  v.  Allen, 
47  Colo.  440,  107  Pae.  1072;  O'Neil  v. 


Woleott  Min.  Co.,  174  Fed.  527,  27 
L.  E.  A.  (N.  8.)  200. 

A  tender  or  offer  to  deliver  stock 
certificates  properly  indorsed  by  the 
owner,  either  in  blank  or  to  the  ven- 
dee, is  a  sufficient  compliance  on  the 
part  of  the  vendor  with  a  contract 
for  the  sale  of  stock.  A  transfer  on 
the  corporate  books  is  not  necessary. 
Davis  Laundry  &  Cleaning  Co.  v. 
Whitmore,  92  Ohio  St.  44,  Ann.  Cas. 
1917  C  988,  110  N.  E.  518. 

"In  such  cases  it  is  a  matter  of  no 
concern  to  the  assignor  whether  the 
assignee  ever  avails  of  the  power  of 
attorney  embodied  in  the  assignment 
to  have  the  stock  transferred  to  him 
on  the  books  of  the  corporation,  so 
that  he  may  become  the  legal  as  well 
as  the  equitable  owner.  Equity  will 
.  certainly  give  the  assignor  no  relief 
against  the  bona  fide  sale  of  stock  in 
that  way,  although  the  assignee  may 
never  choose  to  have  the  stock  trans- 
ferred to  him  under  the  by-laws  of  the 
corporation.  *  *  *  It  is  appre- 
hended that,  as  between  the  assignor 
and  assignee,  it  would  be  a  binding 
contract  against  which  the  assignor 
would  not  be  entitled  to  relief,  any 
more  than  he  would  be  in  case  of  the 
sale  of  anything  else  made  assignable 
by  law,  although  imperfectly  done^" 
Otis  V.  Gardner,  105  111.  436. 

See  also  the  cases  cited  in  the  fol- 
lowing notes  and  in  .  §  3795,  infra.    , 

S  Johnston  v.  Laflin,  103  U.  S.  800, 
26  L.  Ed.  532,  aff'g  5  Dill.  65,  Fed. 
Cas.  No.  7,393;  Hubbell  v.  Houghton, 
86  Fed.  547;  Merchants'  Nat.  Bank  v. 
Williams,  110  Md.  334,  72  Atl.  1114; 
Bloede  Co.  v.  Bloede,  84  Md.  129,  33 
L.  B.  A.  107,  57  Am.  St.  Eep.  373,  34 
Atl.  1127. 

The  law  does  not  make  it  a  neces- 
sary requisite  to  title  that  the  stock 
be  transferred  on  the  books.  Dain 
Mfg.  Co.  V.  Trumbull  Seed  Co.,  95  Mo. 
App.  144,  68  S.  W.  951. 
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words,  as  between  the  parties,  the  title  passes,  by  contract  and 
not  by  the  record.*  The  transferrer  cannot  impeach  the  trans- 
feree's title  under  such  circumstances,^  and  is  estopped  from 
claiming  any  further  title  to  the  stock  as  against  subsequent  bona  fide 
purchasers  for  value,^  especially  where  he  has  clothed  the  assignee  with 
the  apparent  title  to  the  stock  or  apparent  authority  to  transfer  the 
same.'  "It  seems  too  clear  for  argument,"  said  the  New  Hampshire 
court,  ' '  that  the  ownership  of  the  shares  passes  from  the  seller  to  the 
buyer  by  force  of  the  contract  of  sale,  and  not  by  operation  of  law; 
and  if  that  be  so,  the  buyer's  title,  so  far  as  the  seller  is  concerned, 
attaches  the  moment  this  contract  is  fully  consummated  between  them. 
This  kind  of  property,  being  an  intangible  right,  somewhat  akin  to  the 
right  to  receive  money  due  upon  a  bond  or  other  chose  in  action,  is 
incapable  of  actual  manual  delivery.  All  the  seller  can  do,  that  corre- 
sponds at  all  to  the  delivery  of  personal  chattels  in  other  oases  of  sale, 
is,  to  hand  over  to  the  buyer  his  certificate,  with  a  sufficient  assignment 
by  deed  or  otherwise  to  entitle  him  to  a  transfer  of  the  shares  on  the 
books  of  the  company.  When  the  seller  has  done  this,  his  power  and 
duty  in  the  matter  are  ended,  and  it  is  at  the  option  of  the  purchaser 
whether  the  transfer  shall  be  recorded  or  not.  If  the  purchaser  omits 
to  have  the  record  made,  he  can  claim  no  rights  as  a  member  of  the 
corporation;  and  he  also  incurs  the  further  risk  of  having  his  title 
defeated  by  a  subsequent  attachment  or  sale  to  a  bona  fide  purchaser. 
It  is  difficult  to  see  any  substantial  difference  between  the  position  of 
this  plaintiff  after  the  sale  and  assignment  of  the  shares  to  him  by  the 
owner  and  before  a  transfer  was  made  on  the  books,  and  that  of  the 
grantee  in  a  deed  of  land  before  his  deed  is  recorded.  In  both  cases 
the  seller  has  parted  with  his  title,  and,  as  to  him,  the  buyer  has 
acquired  it.  It  is  only  third  persons  in  either  case  whose  rights  or 
interests  are  affected  by  the  omission.  In  the  case  of  an  unrecorded 
deed,  the  grantor  continues  to  be  clothed  with  evidence  of  ownership 
after  the  conveyance,  very  similar  to  that  which  remains  with  the 
seller  of  shares  before  the  transfer  has  been  entered  on  the  books. 
The  record  shows  that  he  is  still  the  owner  of  the  land,  when  in  fact 

"Such  an  entry  is  not  for  the  pur-  Ditch  Co.,  19  Colo.  App.  483,  76  Pac. 

pose    of    transferring    the    beneficial  546;   Bates-Farley  Sav.  Bank  v.  Dis- 

ownership    of    the    stock    in    the    ab-  mukes,  107  Ga.  212,  33  S.  E.  175. 
sence  of  a  statute  so  requiring. ' '    Eu-  6  Masury    v.    Arkansas   Nat.   !Bank, 

bank  v.  Bryan  County  State  Bank  of  93  Fed.  603,  rev'g  87  Fed.  381;  Eieh- 

Caddo,  Oklahoma,  216  Fed.  833.  ardson     v.     Longmont     Supply    Ditch 

4  Scripture    v.    Francestown    Soap-  Co.,  19  Colo.  App.  483,  76  Pac.  546, 
stone  Co.,  50  N.  H.  571.  7  See   §  3853,  infra. 

5  Bichardson    v,    Longmont    Supply 
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he  is  not ;  and,  so  far  as  any  interest  a  creditor  can  have  in  the  matter 
Is  concerned,  the  same  is  precisely  true  in  the  case  of  shares  in  a  corpo- 
ration sold  but  not  transferred  on  the  books.  The  statutes  which  we 
hold  require  the  transfer  of  shares  to  be  entered  on  the  books  of  the 
corporation  kept  for  that  purpose,  are  certainly  no  more  explicit  and 
absolute  than  that  which  requires  the  recording  of  deeds.  The  object 
of  the  law,  so  far  as  creditors  are  concerned,  is  the  same  in  both  cases. 
As  between  the  parties  the  title  passes  by  contract  and  not  by  the 
record  in  both  cases  alike. ' '  * 

An  unregistered  transfer  is  also  good  as  against  all  persons  standing 
in  the  shoes  of  the  transferrer,  as,  for  example,  his  executor  or  admin- 
istrator,^ or  his  heirs,^"  or  one  to  whom  he  subsequently  makes  an 
assignment  for  the  benefit  of  his  creditors,  or  an  assignee  in  bank- 
ruptcy or  insolvency  proceedings  subsequently  appointed.^^ 

Statutes  in  some  states  expressly  provide  that  except  as  against  the 
claims  of  the  corporation,  a  transfer  of  stock  does  not  require  a  trans- 
fer on  the  books  of  the  company,^*  or  that  stock  may  be  transferred 
as  between  the  parties  by  simple  indorsement  and  delivery.^^ 


8  Scripture  v.  Francestown  Soap- 
stone  Co.,  50  N.  H.  571,  quoted  in  part 
with  approval  in  Richardson  v.  Long- 
mont  Supply  Ditch  Co.,  19  Colo.  App. 
483,  76  Pac.  546;  Westminster  Nat. 
Bank  v.  New  England  Electrical 
Works,  73  N.  H.  465,  3  L.  R.  A.  (N.  S.) 
551,  111  Am.  St.  Rep.  637,  62  Atl.  971; 
State  Banking  &  Trust  Go.  v.  Taylor, 
25  S.  D.  577,  29  L.  R.  A.  (N.  S.)  523, 
127  N.  W.  590;  Lipscomb's  Adm'r  v. 
Condon,  56  W.  Va.  416,  67  L.  R.  A. 
670,  107  Am.  St.  Rep.  938,  49  S.  E.  392. 

9  Shires  v.  Allen,  47  Colo.  440,  107 
Pac.  1072. 

10  Even  though  an  unregistered 
transfer  conveys  merely  an  equitable 
title,  the  heirs  of  the  transferrer  can- 
not maintain  a  suit  against  the  cor- 
poration to  compel  it  to  recognize 
them  as  stockholders.  Condit  v. 
"Galveston  City  Co.,  —  Tex.  Civ.  App. 
— ,  186  S.  W.  395. 

11  Blouin  V.  Liquidators  of  Hart 
&  Hebert,  30  La.  Ann.  714;  Sibley  v. 
Quiusigamond  Nat.  Bank,  133  Mass. 
515;  Dickinson  v.  Central  Nat.  Bank, 
129  Mass.  279,  37  Am.  Rep.  351. 


In  California  registration  is  not 
necessary  to  a  valid  transfer  of  the 
title  as  against  the  creditors  of  the 
transferrer.  Hence  an  unregistered 
transfer  by  way  of  gift  is  good  as 
against  the  transferrer's  trustee  in 
bankruptcy.  Stowe  v.  Harvey,  241 
U.  S.  199,  60  L.  Ed.  953,  aff'g  219 
Fed.  17. 

12  8ylvania  &  G.  R.  Co.  v.  Hoge, 
129  Ga.  734,  59  S.  E.  806;  Bank  of 
Culloden  v.  Bank  of  Forsyth,  120  Ga. 
575,  102  Am.  St.  Rep.  115,  48  S.  E. 
226;  Buena  Vista  Loan  &  Savings 
Bank  v.  Grier,  114  Gp.  398,  40  S.  E. 
284;  Bates-Farley  Sav.  Bank  v.  Dis- 
mukes,  107  Ga.  212,  83  S.  E.  175. 

13  Northwestern  Portland  Cement 
Co.  V.  Atlantic  Portland  Cement  Co., 
—  Cal.  — ,  163  Pao.  47;  National  Bank 
of  the  Pacific  v.  Western  Pac.  B.  Co., 
157  Cal.  573,  27  L.  R.  A.  (N.  S.)  987, 
21  Ann.  Cas.  1391,  108  Pac.  676;  Ash- 
ton  V.  Zeila  Min.  Co.,  134  Cal.  408,  66 
Pac.  494;  McLean  v.  Charles  Wright 
Medicine  Co.;  96  Mich.  479,  56  N.  W. 
68;  Litchfield  v.  Henson  Oil  Co.,  — 
Okla.  — ,  157  Pac.  137. 
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§3795.  —Nature  of  transferee's  title.  In  most  jurisdictions  it  is 
held  that  registration,  or,  at  the  least,  a  demand  of  registration  and 
deposit  of  the  transfer  for  such  purpose,  is  absolutely  essential  to  pass 
the  legal  title  to  the  stock,  even  as  between  the  parties.  But  it  is  well 
settled,  even  in  these  jurisdictions,  that  an  unregistered  transfer  gives 
the  transferee  a  perfect  equitable  title  as  between  him  and  the  trans- 
ferrer, or  any  person  standing  in  the  shoes  of  the  transferrer.^*    The 


See  also  §  3784,  supra. 

Where  the  statute  provides  that 
shares  of  stock  may  be  transferred  by 
indorsement  and  delivery,  but  "that 
such  transfer  is  not  valid  except  as 
between  the  parties  until  it  is  entered 
upon  the  corporate  books,  the  trans- 
feree under  an  unregistered  transfer 
has  a  complete  title  as  against  every- 
one but  the  corporation  and  those  who 
have  a  superior  right  to  have  the  cor- 
poration make  a  transfer  to  them. 
First  Nat.  Bank  of  Sulphur  Springs 
V.  Stribling,  16  Okla.  41,  86  Pac.  512. 

14  United  States.  Leyson  v.  Davis, 
170  U.  S.  36,  42  L.  Ed.  939,  dismiss- 
ing writ  of  error  to  review  17  Mont. 
220,  31  L.  B.  A.  429,  42  Pac.  775; 
Black  V.  Zacharie,  3  How.  483,  11  L. 
Ed.  690;  Union  Bank  of  Georgetown 
V.  Laird,  2  Wheat.  390,  4  L.  Ed.  269; 
Eubank  v.  Bryan  County  State  Bank 
of  Caddo,  Oltlahoma;  216  Fed.  833; 
Masury  v.  Arkansas  Nat.  Bank,  93 
Fed.  603,  rev'g  87  Fed.  381;  Hub- 
bard V.  Manhattan  Trust  Co.,  87  Fed. 
51;  Hotchkiss  &  Upson  Co.  v.  Union 
Nat.  Bank,  68  Fed.  76;  Continental 
Nat.  Bank  v.  Eliot  Nat.  Bank,  7  Fed. 
369;  Brown  v.  Adams,  5  Biss.  181, 
Fed.  Cas.  No.  1,986;  Scott  v.  Pequon- 
nock  Nat.  Bank,  21  Blatchf.  203,  15 
Fed.  494;  Becher  v.  Wells  Flooiring- 
Mill  Co.,  1  McCrary  62,  1  Fed.  276. 

Oolorado.  Conway  v.  John,  14  Colo. 
30,  23  Pac.  170;  Eichardson  v.  Long- 
mont  Supply  Ditch  Co.,  19  Colo.  App. 
483,  76  Pac.  546;  First  Nat.  Bank  of 
Longmont  v.  Hastings,  7  Colo.  App. 
129,  42  Pac.  691. 

Connecticut.      De    Nunzio    v.     De 


Nunzio,  90  Conn.  342,  97  Atl.  323; 
Gray  v.  Graham,  87  Conn.  601,  49  1,. 
E.  A.  (N.  S.)  1159,  89  Atl.  262;  Eus- 
sell  V.  Easterbrook,  71  Conn.  50,  40 
Atl.  905;  Eeed  v.  Copeland,  50  Conn. 
472,  47  Am.  Eep.  663;  Colt  v.  Ives, 
31  Conn.  25,  81  Am.  Dec.  161;  Van- 
sands  V.  Middlesex  County  Bank,  26 
'Conn.  144. 

Delaware.  Allen  v.  Stewart,  7  Del. 
Ch.    287,  44  Atl.  786. 

District  of  Columbia.  National 
Safe  Deposit,  Savings  &  Trust  Co.  v. 
Hibbs,  32  App.  Cas.  459;  Scanlan  v. 
Snow,  2  App.  Cas.  137. 

Georgia.  People's  Bank  of  Talbot- 
ton  V.  Exchange  Bank,  116  Ga.  820, 
94  Am.  St.  Eep.  144,  43  S.  E.  269; 
Bates-Farley  Sav.  Bank  v.  Dismukes, 
107  Ga.  212,  33  S.  E.  175;  Guarantee 
Co.  of  North  America  v.  Bast  Eome 
Town  Co.,  96  Ga.  511,  51  Am.  St.  Eep. 
150,  23  S.  E.  503. 

Dlinois.  People  v.  Lihme,  269  HI. 
351,  Ann.  Cas.  1916  E  959,  109  N.  E. 
1051;  Otis  V.  Gardner,  105  111.  436; 
People's  Bank  of  Bloomington  v. 
Gridley,  91  111.  457;  Kellogg  v.  Stock- 
well,  75  111.  68. 

Indiana.  Boone  v.  Van  Gorder,  164 
Ind.  499,  108  Am.  St.  Eep.*  314,  74  N. 
E.  4;  Burnsville  Turnpike  Co.  v. 
State,  119  Ind.  382,  3  L.  E.  A.  265,  20 
N.  E.  421;  State  v.  First  Nat.  Bank, 
89  Ind.  302;  Bruce  v.  Smith,  44  Ind.* 
1;  Hill  V.  Kerstetter,  43  Ind.  App.  1, 
86  N.  E.  858;  Coleman  v.  Spencer,  5 
Blaekf.   197. 

Iowa.  Ft.  Madison  Lumber  Co.  v. 
Batavian  Bank,  71  Iowa  270,  60  Am. 
Eep.  789,  32  N.  W.  336;   Farmers'  & 
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transferrer  "is  still  the  legal  owner  of  the  shares,  since  they  stand  in 
his  name  on  the  books  of  the  corporation.  As  in  the  case  of  any  other 
non-negotiable  chose  in  action,  this  legal  title  can  only  pass  by  the 
recognition  by  the  debtor  of  the  transferee,  L  e.  by  novation.  The 
beneficial  or  equitable  title,  however,  *  *  *  may  be  assigned 
without  novation,  and  will  be  enforced  regardless  of  the  requirement 
of  registration  on  the  books  of  the  corporation.    Such  requirement  is 


Merchants'  Bank  v.  Wasson,  48  loWa 
336,  30  Am.  Eep.  398. 

Kansas.  Taulkner  v.  Bank  of  To- 
peka,  77  Kan.  385,  94  Pae.  153;  Plumb 
V.  Bank  of  Enterprise,  48  Kan.  484, 
29  Pac.  699;  Topefca  Mfg.  Co.  v.  Hale, 
39  Kan.  23,  1.7  Pao.  601. 

Maxyland...  Merchants '  Nat.  Bank  ' 
V.  Williams,  110  Md.  334,  72  Atl.  1114; 
Kerr  v.  TJrie,  86  Md.  72,  38  L.  B.  A. 
119,  63  Am.  St.  Eep.  4,93,  37  Atl.  789; 
,  Bloede  Co.' v.  Bloede,  84  Md.  129,  33 
L.  E.  A.  107,  57  Am,  St.  Eep.  373,  34 
Atl.  1127;  Gemmell  v.  Davis  75  Md. 
546,  32  Am.  St.  Eep.  412,  23  Atl.  1032; 
Noble  V.  Turner^  69  Md.  519,  16  Atl. 
124;  Swift  V.  Smith,  65  Md..  428,  57 
Am.  Eep.  336,  5  Atl.  534;  Baltimore 
Retort  &  Fire  Brick  Co.  v.  Mali,  65 
Md.  93,  57  Am.  Eep.  304,  3  Atl.  286; 
Baltimore  City  Passenger  Ey.  Co.  v. 
Sewell,  35  Md.  238,  6  Am.  Eep.  402. 

Massachusetts.  Baker  v.  Bavie,  211 
Mass.  429,  37  L.  E.  A.  (N.  8.)  944,  97 
N.  B.  1094;  Fitehburg  Gav.  Bank  v. 
Torrey,  134  Mass.  239;  Dickinson  v. 
Central  Nat.  Bank,  129  Mass.  279,  37 
Am.  Eep.  351;  Brown  v.  Smith,  122 
Mass.  589;  Fisher  v.  Essex  Bank,  5 
Gray  373. 

IkUnnesota.    Prince  Inv.  Co.  v.   St. 

Paul  &  S.  C.  Land  Co.,  68  Minn.  121, 

70  N.  W.  1079;  Nicollet  Nat  Bank  v. 

City  Bank,   38   Minn.   85,   8   Am.   St. 

,  Rep.  643,  35  N.  W.  577. 

Montana.  Leyson  v.  Davis,  17 
Mont.  220,  31  L  .E.  A.  429,  42  Pac.  775, 
writ  of  error  dismissed  170  U.  S.  36, 
42  L.  Ed.  939. 

Nevada.  State  v.  Pettineli,  10  Nev. 
141;  Bereich  v.  Mayre,  9  Nev.  312. 


North  Dakota.  In  re  Argus  Print- 
ing Co.,  1  N.  D.  435,  12  L.  E.  A.  781, 
26  Am.  St.  Eep.  639,  48  N.  W.  347. 

Ohio.  Harpold  v.  Stobart,  46  Ohio 
St.  397,  15  Am.  St.  Eep.  618,  21  N.  E. 
637;  Haldeman  v.  Hillsborough  &  C. 
By.,  2  Handy  101,  12  Ohio  Dec.  351. 

Pennsylvania.  Telford  &  P.  Turn- 
pike Co.  v.  Gerhab,  13  Atl.  90;  Com. 
V.  Watmough,  6  Whart.  117. 

Rhode  Island.  Talbot  v.  Talbot,  32 
B.  I.  72,  Ann.  Cas.  1912  C  1221,  78 
Atl.  535;  Lippitfc  v.  American  Wood 
Paper  Co.,  15  E.  I.  141,  2  Am.  St.  Eep. 
886,  23  Atl.  111. 

Texas.  Tombler  v.  Palestine  Ice 
Co.,  17  Tex.  Civ.  App.  596,  43  S.  W.  896. 
See  also  Condit  v.  Galveston  City  Co., 
--  Tex.  Civ.  App.  — ,  186  S.  W.  395. 
And  see  iSeeligson  &  Co.  v.  Brown,  61 
Tex.  114;  Strange  v.  Houston  &  T.  C. 
E.  Co.,  53  Tex,  162,  holding  that  he  has 
the  equitable,  if  not  the  legal,  title. 

Utah.  See  Basmussen  v.  Sevier  Val- 
ley Canal  Co.,  40  Utah  371,  121  Pae. 
741. 

Vermont.  Cheever  v.  Meyer;  '52  Vt. 
66;  -Sabin  v.  Bank  of  Woodstock,  21 
Vt.  353. 

Wisconsin.  In  re  Murphy,  51  Wis. 
519,  8  N.  W.  419. 

"A  completed,  legal  transfer  of  stock 
requires  (1)  an  assignment  and  de- 
livery of  the  certificate  -to  the  trans- 
feree; (2)  a  delivery  of  the  stock  to 
the  corporation  issuing  it,  a  notation 
upon  the  books  of  the  corporation  of 
the  transfer,  and  a  delivery  to  the 
transferee  of  a  new  certificate  of  stock 
in  place  of  the  old."  De  Nunzio  v. 
De  Nunzio,  90  Conn.  342,  97  Atl.  323. 
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solely  for  the  benefit  of  the  corporation  and  has  nothing  to  do  with 
the  transfer  of  the  equitable  title.  The  transfer  on  the  books  is  in 
reality  nothing  but  a  novation."  ^* 

In  some  jurisdictions,  however,  it  is  held  that  an  unregistered  tr£ins- 
fer  of  shares  passes  the  legal  title,  and  not  merely  an  equitable' title, 
as  between  tiie  transferrer  and  transferee,  although,  as  against  the 
corporation  and  bona  fide  purchasers,  it  passes  an  equitable  title  only." 


"The  equitable  title  to  stock  may 
be  vested  in  the  transferee  upon  de- 
livery to  and  acceptance  by  him  of 
the  certificate  of  stock,  with  intent  to 
transfer  it  to  him,  and  with  or  without 
a  power  to  transfer."  De  Nunzio  v. 
De  Nunzioy  90  Conn.  342,  97  Atl.  323. 

"Whatever  equitable  rights  may  be 
derived  from  a  sale  of  shares,  accom- 
panied by  a  delivery  of  the  stock  cer- 
tificate with  a  power  of  attorney  for 
their  transfer,  until  that  transfer  is 
actually  made,  the  legal  title,  and 
legal  rights  and  liabilities  of  the  stock- 
holder of  record,  remain  unchanged." 
Eussell  V.  Easterbrook,  71  Gonn.  50, 
40  Atl.  905. 

"Even  in  those  jurisdictions  in 
which  the  statute  declares  that  the 
Stocks  shall  be  transferable  only  on 
the  books  of  the  corporation  it  is  held 
that  an  uaregistered  transfer  or  assign- 
ment gives  the  purchaser  a  perfect 
equitable  title  as  between  him  and  the 
assignor  and  any  person  claiming 
under  the  latter."  Lipscomb's  Adm'r 
V.  Condon,  56  "W.  Va.  4"l6,  67  L.  E.  A. 
670j  107  Am.  St.  Eep.  938,  49  S.  E.  392, 
quoted  in  Husband  v.  Linehan,  168 
Ky.  304,  Ann.  Cas.  1917  D  954,  181  S. 
W.  1089,  on  the  question  as  to  the  law 
of  West  Virginia. 

As  against  everybody  but  the  corpo- 
ration itself,  and  those  who  have  a  su- 
perior right  to  have  the  corporation 
make  the  transfer  to  them,  the  trans- 
feree is  the  real  owner  of  the  stock 
and  is  entitled  to  sue  at  law  for  its 
possession  or  for  damages  for  its  con- 
version. Merchants'  Nat.  Bank  v. 
Williams,  110  Md.  334,  72  Atl.  1114. 


Although  the  vendor  of  stock  is 
still  the  legal  owner,  where  there  has 
been  no  surrender  of  the  certificate 
and  transfer  on  the  books  of  the  com- 
pany, he  is  not  the  equitable  owner, 
and  can  have  no  standing  in  a  court 
of  equity  to  enforce  equitable  rights 
appurtenant  only  to  the  beneficial 
ownership  of  stock.  Soanlan  v.  Snow, 
2  App.  Cas.  (D.  C.)  137. 

15  Talbot  v.  Talbot,  32  E.  I.  72,  Ann. 
Cas.  1912  C  1221,,  78  Atl.  535. 

16  Unjted  States.  -Hubbard  v.  Bank 
of  United  States,  5  Hunt.  Mer.  Mag. 
75,  Fed.  Cas.  No.  6,815. 

Alabama.  Johnson  v.  Hume,  138 
Ala.  564,  36  So.  421;  Winter  v.  Mont- 
gomery Gas-IJight  Co.,  89  Ala.  544,  7 
•  So.  773  ;  Campbell  v.  Woodstock  Iron 
Co.,  83  Ala.  351,  3  So.  369;  Planters'  & 
Merchants'  Mut.  Ing.  Co.  v.  Selma  Sav. 
Bank,  63  Ala.  585,  apparently  holds 
to  the  contrary,  but  the  question  in 
that  case  was  as  to  the  rights  -of  the 
transferee  as  against  the  corponation; 
Duke  V.  Cahawba  Nav.  Co.,  10  Ala. 
•82,  44  Am.  Dec.  472. 

California.  Apparently  this  is  the 
Tulo  in  California: 

In  Northwestern  Portland  Cement 
Co.  V.  Atlantic  Portland  Cement  Co., 
163  Pac.  47,  the  court  says:  "Nor  is 
it  correct  to  say  that  a  legal  title  or 
right  is  not  vested  under  a  sale  or 
pledge  of  stock  by  a  delivery  of  a  cer- 
tificate duly  indorsed  without  entry 
in  the  corporate  books."  The  court 
then  quotes  the  profvision  of  the  code 
to  the  effect  that  shares  of  stock  may 
be  transferred  by  indorsement  and  de- 
livery of  'the  certificate,  but  that  such 
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transfer  is  not  valid  except  as  to  the 
parties  thereto  until  the  same  is  en- 
tered upon  the  books  of  the  corpo- 
ration, and  says:  "The  eflfeet  of  this 
provision  *  *  *  is  analogous  to 
that  of  the  statutes  with  reference  to 
the  recording  of  instruments  affecting 
real  property.  The  delivery  of  the  in- 
dorsed certificate  passes  title,  but  such 
title  cannot  be  asserted  against  pur- 
chasers or  incumbrancers  who  have  noi 
notice  of  the  transfer."  See  also 
Spreckels  v.  Nevada  Bank  of  San 
Francisco,  113  Gal.  272,  33  L.  E.  A.  459, 
54  Am.  St.  Eep.  348,  45  Pao.  329; 
Parrott  v.  Byers,  40  Cal.  614;  People 
V.  Elmore,  35  Cal.  653.  In  Ashton  v. 
Zeila  Min.  Co.,  134  Cal.  408,  66  Pac. 
494,  where  it  was  held  that  executors 
had  a  right  to  recover  dividends  on 
stock  which  had  been  transferred  on 
the  books  pursuant  to  a  decree  of  dis- 
tribution which  was  subsequently  re- 
versed, the  court  said:  "In  reaching 
this  conclusion  we  have  not  thought  it 
necessary  to  consider  the  supposed 
distinction  between  the  legal  and  the 
equitable  title,  or  to  determine 
whether  the  title  of  the  executors  is 
the  one  or  the  other.  The  distinction 
belongs  appropriately  to  the  law  of 
real  estate;  and  though  it  has  been  ex- 
tended to  personalty,  the  application 
with  regard  thereto  has  been  less  exten- 
sive, and  the  distinction  itself  is  less 
significant.  For,  in  many  cases, — as, 
for  example,  in  the  ease  of  money  re- 
ceived in  trust  or  for  the  use  of  an- 
other,— courts  of  law  recognize  the 
equitable  as  the  legal  title;  and  even 
where  the  distinction  obtains,  the 
equitable  owner  is  regarded  as  the  true 
owner  Tby  courts  of  equity.  Hence, 
in  this  State,  where  the  courts  exercise 
both  jurisdictions,  the  question  as  to 
the  nature  of  the  title  sued  upon  is 
generally  immaterial;  or,  rather,  it  is 


material  only  to  the  question  of  the 
nature  of  the  action,  whether  legal  or 
equitable,  and  to  the  question  of  par- 
ties." As  against  the  corporation  the 
assignee  takes  a  mere  equity.  Jen- 
nings V.  Bank  of  California,  79  Cal. 
323,  5  L.  E.  A.  233,  12  Am.  St.  Eep. 
145,  21  Pac.  852. 

Kentucky.  First  Nat.  Bank  of  Lex- 
ington V.  Bowman,  168  Ky.  433,  182  S. 
W.  195;  Thurber  v.  Crump,  86  Ky.  408, 
6  S.  W.  145.  In  Bank  of  America  v. 
McNeil,  10  Bush  54,  it  is  said  that 
a,  stockholder  cannot  pass  the  complete 
legal  title  to  his  stock  except  by  a 
transfer  entered  upon  the  books  of  the 
corporation,  but  the  question  here  was 
as  to  the  validity  of  the  transfer  as 
against  the  corporation. 

Michigan.  McLean  v.  Charles 
Wright  Medicine  Co.,  96  Mich.  479,  56 
N.  W.  68;  Mandelbaum  v.  North  Amer- 
ican Min.  Co.,  4  Mich.  465. 

Mississippi.  Timberlake  v.  Ship- 
pers '  Compress  Co.,  72  Miss.  323, 16  So. 
530. 

Missouil.  Butler  v.  Montgomery 
Grain  Co.,  85  Mo.  App.  50.  See  also 
"Wilsotn  V.  St.  Louis  &  S.  F.  Ey.'Co., 
108  Mo.  588,  32  Am.  St.  Eep.  624,  18' 
8.  "W.  286. 

New  Hampsbixe.  Meredith  Village 
Sav.  Bank  v.  Marshall,  68  N.  H.  417, 
44  Atl.  526;  Buttrick  v.  Nashua  & 
L.  R.  E.,  62  N.  H.  413,  13  Am.  St.  Eep. 
578;  Scripture  v.  Francestown  Soap- 
stone  Co.,  50  N.  H.  571. 

New  Jersey.  Delaware  &  A.  E.  Co. 
V.  Irick,  23  N.  J.  L-  321;  O'Connor  v. 
International  Silver  Co.,  68  N.  J.  Eq. 
67,  59  Atl.  321,  a:ff 'd  68  N.  J.  Eq.  680, 
62  All.  408;  Broadway 'Bank  v.- Mc- 
Elrath,  13  N.  J.  Eq.  24.  But  see  Lock- 
ward  V.  Evans,  —  N.  J.  Eq.  — ,  102 
Atr.  19. 

New  York.  Travis  v.  Knox  Terpe- 
aone  Co.,  215  N.  Y.  259,  L.  K.  A.  1916 
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books,  the  transferrer  remains  the  nominal  owner  of  it,  and  may  be 
treated  as  the  owner  by  the  corporation  ^''.  and  its  ereditbrs.^*  But 
until  such  transfer  is  made  he  is  to  be  regarded  as  the  trustee  of  the 
stock  for  the  benefit  of  his  transferee.^^ 


A  542,  Ann.  Cas.  1917-  A  387,  109  N.  E. 
250,  affl'g  165  App.  Div.  156,  150  N.  Y. 
Supp.  621;  Knox  v.  Eden  Musee  Ameri- 
can Co.,  148  N.  Y.  441,  31  L.  E.  A.  779, 
51  Am.  St.  Rep.  700,  42  N.  E.  988; 
Chemical  Nat.  Bank  of  New  York  v. 
Colwell,  132  N.  Y.  250,  30  N.  E.  644; 
Eobinson  v.  National  Bank,  95  N.  Y. 
637;  Gushman  v.  Thayer  Mfg.  Jewelry 
Co.,  76  N.  Y.  365,  32  Am.  Eep.  315; 
HoJbrook  v.  New  Jersey  Zine  Co.,  57 
N.  Y.  616;  Johnson  v.  Underhill,  52 
N.  Y.  203;  Isham  v.  Buckingham,  49 
N.  Y.  216;  Grymes  v.  Hone,  49  N.  Y. 
17,  10  Am.  Eep.  313;  Leitch  v.  Wells, 
48  N.  Y.  585;  McNeil  v.  Tenth  Nat. 
Bank,  46  N.  Y.  325,  7  Am.  Eep.  341; 
New  York  &  N.  H.  E.  Co.  v.  Schuyler, 
34  N.  Y.  30,  80;  Callanan  v.  Edwards, 
32  N.  Y.  483;  Union  Bank  of  Brooklyn 
V.  United  States  Exeh.  Bank,  143  App. 
Div.  128,  127  N.  Y.  Supp.  661;  "Weller 
V.  J.  B.  Pace  Tobacco  Co.,  2  N.  Y. 
Supp.  292;  Bank  of  Utica  v.  Smalley 
&  Barnard,  2  Cow.  770,  14  Am.  Dee. 
526;  De  Comeau  v.  Guild  Farm  Oil 
Co.,  3  Daly  318;  Smith  v.  American' 
Ooal  Co.,  7  Lans.  317;  Commercial 
Bank  v.  Kortright,  22  Wend.  348,  34 
Am.  Dec.  317. 

North  CaroUna.-  Havens  v.  Bank 
of  Tarboro,  132  N.  G.  214,  95  Am.  St. 
Eep.  62r7,  43  S.  E.  639. 

Oregon.  Gray  v.  Eankhauser,  58 
Ore.  423,  115  Pac.,146. 

South  Carolina.  Maxwell  v.  Eoster, 
67  S.  C.  377,  45  S.  E.  927. 

Tennessee/  Parker  v.  Bethel  Hotel 
Co.,  96  Tenn-.  252,  31  L.  -E.  A.  706,  34 
S.  W.  209;  etaith  v.  Eailroad,  91  Tenn 
221,  18-S-.  W.  546. 

"Where  there  is  no  statute  express 
ly  or  impliedly  forbidding  a  sale  of 
gtocjt  without  registration,  it  is  gener- 


ally, if  not  universally,  held  that  the 
purchaser  takes  the  legal  title  without 
a  transfer  of  the  stock  on  the  books. ' ' 
Lipscomb's  Adm'r  v.  Condon,  56  W. 
Va.  416,  67  L.  E.  A.  670,  107  Am.  St. 
Eep.  938,  49  S.  E.  392,  quoted  in  Hus- 
band V.  Linehan,  168  Ky.  304,  Ann. 
Cas.  1917  D  954,- 181  S.  W.  1089,  on 
the  question  as  to  the  law  of  West 
Virginia. 

' '  The  transfer  of  the  stock,  without 
the  transfer  being  entered  upon  thn 
books  of  the  company,  limited  the  pas- 
sage of  the  legal  title  strictly  to  the 
vendor  and  vendee  as  between  the 
vendee  and  the  company  and  a  subse- 
quent purchaser  for  value,  without  no- 
tice of  the  prior  purchase  at  the  time 
he  had  his  transfer  recorded  on  the 
books  of  the  company;  but  as  between 
such  purchaser  and  the  creditors  of 
the  stockholder,  the  purchaser  ac- 
quires a  perfect  legal  title."  Thurber 
V.  Crump,  86  Ky.  408,  6  «.  W.  145, 
quoted  with  approval  in  First  Nat. 
Bank  of  Lexington  v.  Bowman,  168 
Ky.  433,  182r  S.  W.  195. 

17  See  §  3798,  infra. 

18  See  §3fil0,  infra. 

19Sigua  Iron  'Oo.  v.  Brown,  171  N. 
Y.  488,  64  N.  E.  194;  Locke  v.  Farm- 
ers '  Loan  &  Trust  Co.,  140  N.  Y.  135, 
35  N.  B.  578;  Johnson-  v.  Underhill, 
52  N.  Y.  203;  Mahaney  v.  Walsh,  16 
N.  Y.  App.  Div.  601,  44  N.  Y.  Supp. 
969;  United  States  v.  Vaughan,  3  Bin- 
ney  (Pa.)  394,  5  Am.  Dec.  375.  See 
also  Locke  v.  Farmers'  Loan  &  Trust 
Oo.,  140  N.  Y.  135,  35  N.  E.  578. 

It  has  been  said  that  relation  be- 
tween the  nominal  or  registered  owner 
and  the  actual  owner  of  stock  which 
has  been  transferred  with  the  trajisfer 
indorsed  on  the  certificates  in  blank 
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Even  prior  to  the  transfer  on  the  books,  the  transferee  is  entitled, 
as  against  the  transferrer,  to  all  the  benefits  attached  to  or  growing 
out  of  the  shares,  and  is  responsible  for  all  the  burdens  and  liabilities 
growing  out  of  their  ownership.^" 

This  trust  relation  applies  to  each  actual  owner  of  the  stock  so  long, 
and  only  so  long,  as  he  remains  such  owner,  and  ceases  as  soon  as  he 
parts  with  the  stock.^^ 

Either  the  transferrer  ^  or  the  transferee  **  may  request  and  com- 
pel a  transfer  on  the  books.  According  to  the  weight  of  authority, 
it  is  as  much  the  right  and  duty  of  the  transferrer  to  procure  the 
proper  transfer  to  be  made  as  it  is  the  right  and  duty  of  the  trans- 
feree.^* And  where  this  rule  obtains,  it  is  held  that  the  purchaser  of 
certificates  of  stock  indorsed  in  blank  owes  no  special  duty  to  the 
vendor  to  see  that  it  is  registered  in  his  name,^*  or  in  the  name  of  his 


is  one  solely  of  trust,  implied  by  law, 
whereby  the  nominal  owner  is  the 
trustee  and  the  actual  owner  is  the 
cestui  que  trust.  Eiehards  v.  Eobin, 
175  N.  Y.  App.  Div.  296,  162  N.  T. 
Supp.  12,  86  N.  Y.  Misc.  528,  148  N.  Y. 
Supp.  822. 

In  states  where  an  unregistered 
transfer  passes  the  equitable  title  only 
(see  §  3795,  supra),  the  transferrer 
holds  the  legaJ  title  in  trust  for  the 
benefit  of  the  transferee.  Eeed  v. 
Copeland,  50  Corin.  472,  47  Am.  Rep. 
6C3;  Kellogg  v.  Stockwell,  75  111.  68. 

ZO  See  §  3797,  infra. 

21  Richards  v.  Robin,  175  N.  Y.  App. 
Div.  296,  162  N.  Y.  Supp.  12,  86  N.  Y. 
Misc.  528,  148  N.  Y.  Supp.  822. 

That  after  he  parts  with  the  stock 
he  is  no  longer  under  any  obligalion 
to  indemnify  the  nominal  owner 
against  calls  or  assessments,  see 
§3797,  infra. 

22  Johnston  v.  Laflin,  103  U.  S.  800, 
26  L.  Ed.  532,  afC'g  5  Dill.  65,  Fed. 
Gas.  No.  7,393;  Webster  v.  Upton,  91 
U.  S.  65,  "23  L.  Ed.  384. 

The  purchase  is  in  itself  authority 
to  the  vendor  to  make  the  transfer. 
Webster  v.  Upton,  91  U.  S.  65,  23 
L.  Ed.  384;  Johnson  v.  Laflin,  5  Dill. 
65,    Fed.    Gas.    No.    7,393,    afC'd    103 


U.  S.  800,  26  L.  Ed.  532;  Basting  v. 
Northern  Trust  Co.,  61  Minn.  307,  63 
N.  W  721. 

23Johason  v.  Laflin,  103  U.  S.  800, 
26  L.  Ed.  532,  afE'g  5  Dill.  65,  Fed. 
Gas.  No.  7,393. 

In  Sather  v.  Home  Security  Sav. 
Bank,  49  Wash.  672,  96  Pac.  229,  it 
was  held  that  where  the  owner  of 
stock  authorized  a  bank  with  which  it 
had  been  deposited  to  turn  it  over  to 
a  purchaser  as  soon  as  the  latter  paid 
the  purchase  price,'  the  purchaser 
could  not  contend  that  the  purchase 
was  never  consummated  because  the 
bank  did  not  procure  a  transfer  of  the 
stock  to  him  on  the  books. 

24  Richards  v.  Robin,  175  N.  Y.  App. 
Div.  296,  162  N.  Y.  Supp.  12,  86  N. 
Y.  Misc.  528,  148  N.  Y.  Supp.  822; 
Lockwood  V.  United  States  Steel  Cor- 
poration, 153  N.  Y.  App.  Div.  655,  138 
N.  Y.  Supp.  725,  rev'd  on  other 
grounds  209  N.  Y.  375,  L.  R.  A.  1915  C 
471,  103  N.  B.  697. 

It  is  the  vendor's  duty  to  make  the 
transfer  to  the  vendee  on  the  books. 
Webster  v.  Upton,  91  U.  S.  65,  23  L. 
Ed.  384. 

26  Richards  v.  Robin,  175  N.  Y.  App. 
Div.  296,  162  n;  Y.  Supp.  12,  86  N.  Y. 
Misc.  528,  148  N.  Y.  Supp.  822. 
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subsequent  vendee.^  It  has  been  held,  however,  that  a  court  of  equity 
will  compel  a  transferee  to  record  the  transfer.^'' 

If  the  corporation  refuses  to  make  the  transfer  it  can  be  compelled 
to  do  so  at  the  instance  of  either  party ,***  or  either  may  maintain  an 
action  against  it  for  damages.^ 

If  the  transfer  is  good  as  between  the  parties,  the  death  of  the  trans- 
ferrer before  the  transfer  is  recorded  has  no  effect  upon  the  property 
rights  of  the  transferee,^"  and  does  not  deprive  him  of  his  right  to  have 
the  transfer  recorded  and  to  have  a  new  certificate  issued  to  him.*^ 

§  3797. As  to  dividends,  calls  and  assessments.  Since  an  un- 
registered transfer  is  good  as  between  the  parties,  whether  it  be 
regarded  as  passing  the  legal  title  to  the  shares,  or  merely  an  equitable 
title,  as  between  them,  the  transferee,  in  the  absence  of  agreement  to 
the  contrary,  is  entitled  to  all  dividends  declared  after  the  transfer, 
even  though  the  transfer  is  not  registered.^^  If  the  corporation  has 
notice  of  the  transfer,  and  afterwards  pays  dividends  to  the  trans- 
ferrer, the  transferee  may  hold  it  liable.  If  it  does  so  without  notice 
of  the  transfer,  it  incurs  no  liability,**  but  the  transferee,  of  course, 
may  recover  the  same  from  the  transferrer  in  an  action  for  money 
had  and  received.'* 


26  Eichards  v.  Robin,  175  N.  T.  App. 
Div.  296,  162  N.  Y.  Supp.  12,  86  N.  T. 
Misc.  528,  148  N.  Y.  Supp.  822. 

av  Webster  v.  Upton,  91  U.  S.  65,  23 
L.  Ed.  384;  Wynne  v.  Price,  3  De  a. 
&  Sm.  310,  13  Jur.  295. 

28  Johnston  v.  Laflin,  103  TJ.  S.  800, 
26  L.  Ed.  532.  See  also  Laeaffi  v. 
Dutch  Miller  Mining  &  Smelting  Co., 
31  Wash.  566,  72  Pae.  112. 

And  see  §  3817,  infra. 

29  See  §  3819,  infra. 
SOEasmussen      v.      Sevier      Valley 

Canal  Co.,  40  Utah  371,  121  Pao.  741. 

31  Culp  V.  Mulvane,  66  Kan.  143,  71 
Pac.  273. 

32  Indiana.  Hill  v.  Kerstetter,  43 
Ind.  App.  1,  86  N.  E.  858. 

Maryland.  Genunell  v.  Davis,  75 
Md.  546,  32  Am.  St.  Eep.  412,  23  Atl. 
1032. 

Mississippi.  Timberlake  v.  Ship- 
pers' Compress  Co.,  72  Miss.  323,  16 
So.  530. 

Missouri.  Gaty  v.  Holliday,  8  Mo. 
App.  118, 
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Nebraska.  Farmers'  &  Merchants' 
Nat.  Bank  of  Galva,  Illinois  v. 
Mosher,  63  Neb.  130,  88  N.  W.  552. 

New  Hampshire.  Meredith  Village 
Sav.  Bank  v.  Marshall,  68  N.  H.  417, 
44  Atl.  526. 

New  York.  Tepfer  v.  Ideal  Gas  & 
Electric  Fixtures  Co.,  58  Misc.  396, 
109  N.  Y.  Supp.  664. 

Pennsylvania.  Corgan  v.  George  P. 
Lee  Coal  Co.,  218  Pa.  386,  120  Am. 
St.  Eep.  891,  11  Ann.  Oas.  838,  67 
Atl.  655. 

South  Carolina.  Maxwell  v.  Na- 
tional Bank  of  Greenville,  70  S.  C. 
532,  3  Ann.  Cas.  723,  50  S.  E.  195. 

Tennessee.  American  Nat.  Bank  v. 
Nashville  Warehouse  &  Elevator  Co. 
(Tenn.  Ch.  App.),  36  S.  W.  960. 

Utah.  Barse  Live-Stoct  Co.  v. 
Eange  Valley  Cattle  Co.,  16  Utah  59, 
50  Pae.  630. 

33  See  §  3802,  infra. 

34  Eichards  v.  Eobin,  175  N.  Y.  App. 
Div.  296,  162  N.  Y.  Supp.  12;  Amer- 
ican Nat.  Bank  v.   Nashville  Ware- 
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If  the  transferrer  is  held  liable  to  the  corporation  or  its  creditors 
for  calls  or  under  a  statute  imposing  individual  liability  to  creditors, 
because  of  the  transfer  being  unregistered,  he  may  maintain  an  action 
against  the  transferee  to  recover  the  amount  paid,  for  as  between  them 
the  liability  is  the  transferee 's.^*  According  to  the  weight  of  author- 
ity this  obligation  on  the  part  of  the  transferee  continues  only  so  long 
as  he  remains  the  owner  of  the  stock  and  ceases  as  soon  as  he  parts 
with  it  to  a  succeeding  purchaser,^®  or,  in  other  words,  the  obligation 


■house  &  Elevator  Co.  (Tenn.  Ch. 
App.),  36  S.  W.  960. 

35  United  States.  Webster  v.  Up- 
ton, 91  U.  S.  65,  23  L.  Ed.  384. 

California.  People's  Home  Sav. 
Bank  v.  StadtmuUer,  150  Cal.  106,  88 
Pac.  280. 

Illinois.  Kellogg  v.  Stoekwell,  75 
111.  68. 

Kansas.  See  Topeka  Mfg.  Co.  v. 
Hale,  39  Kan.  23,  17  Pae.  601. 

IiOuisiana.  Gordon  v.  Parter,  10 
La.  56;  Liquidator  of  Clinton  &  P.  H. 
E.  Co.  V.  Eason,  14  La.  Ann.  816. 

Maryland.  Brinkley  v.  Hambleton, 
67  Md.  169,  8  Atl..904;  Lord  v.  Hutz- 
ler,  64  Md.  534,  3  Atl.  891. 

Minnesota.  Harper  v.  Carroll,  66 
Minn.  487,  69  N.  W.  610,  1069;  Bast- 
ing V.  Northern  Trust  Co.,  61  Minn. 
307,  63  N.  W.  721. 

New  York.  Johnson  v.  TJnderhill, 
52  N.  Y.  203;  Eieharda  v.  Eobin,  175 
App.  Div.  296,  162  N.  Y.  Supp.  12,  86 
Misc.  528,  148  N.  Y.  Supp.  822.  See 
,also  Sigua  Iron  Co.  v.  Brown,  171  N. 
Y.  488,  64  N.  E.  194. 

Ohio.  Harpold  v.  Stobart,.46  Ohio 
St.  397,  15  Am.  St.  Eep.  618,  21  N.  E. 
637;  Brown  v.  Hitchcock,  36  Ohio  St. 
667. 

Pennsylvania.  Eogers  v.  Toland,  43 
Pa.  Super.  Ct.  248. 

England.  Walker  v.  Bartlett,  18  C. 
B.  845,  2  Jur.  (N.  S.)  643;  Wynne  v. 
Price,  3  De  G.  &  Sm.  310,  13  Jur.  295; 
Kellock  V.  Bnthoven,  L.  E.  9  Q.  B. 
241;  Bowring  v.  Shepherd,  -L.  E.  6  Q. 
B.  309;  Joseph  v.  Holroyd,  22  Wkly. 
Eep.  614. 


Since  the  vendee'  of  stock  takes  the 
shares  subject  to  all  the  burdens  and 
liabilities  growing  out  of  them,  "the 
law  will  imply  a  duty,  obligation,  or 
promise  from  him  to  the  vendor  that 
those  burdens  and  obligations  shall 
not  come  upon  the  latter.''  Johnson 
V.  TJnderhill,  52  N.  Y.  203. 

A  court  of  equity  will  compel  the 
transferee  to  pay  all  calls  or  assess- 
ments after  the  transfer.  Webster  v. 
Upton,  91  U.  S.  65,  23  L.  Ed.  384; 
Wynne  v.  Price,  3  De  G.  &  Sm.  310, 
13  Jur.  295;  Evans. v.  Wood,  L.  E.  5 
Eq.  9. 

It  may  be  otherwise,  of  course,  un- 
der a  special  agreement  between  the 
parties.  Treadway  v.  Johnson,  33  Mo. 
App.  122. 

36  Lesassier  &  Binder  v.  Kennedy, 
36  La.  Ann.  539,  appeal  to  the  United 
States  Supreme  Court  dismissed  on 
the  ground  that  no  federal  question 
was  involved,  123  U.  S.  521,  31  L.  Ed. 
262;  Eichards  v.  Eobin,  175  N.  Y, 
App.  Div.  296,  162  N.  Y.  Supp.  12,  86 
N.  Y.  Mise.  528,  148  N.  Y.  Supp, 
822;  Eogers  v.  Toland,  43  Pa.  Super, 
Ct.  248. 

The  transferrer  must  look  for  reim 
bursement  to  the  person  who  actually 
owns  the  stock  when  the  call  or  as 
sessment  in  question  is  made.  Les 
assier  &  Binder  v.  Kennedy,  36  La, 
Ann.  539,  appeal  dismissed  123  U.  S 
521,  31  L.  Ed.  262;  Eogers  v.  Toland, 
43  Pa.  Super.  Ct.  248. 
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to  indemnify  "has  its  root  in  the  fact  of  ownership  and  ends  when 
ownership  ceases. ' '  *' 

§  3798.  Effect  of  unregistered  tra,nsfers  as  Sfgainst  the  corporatian 
— General  rule.  When  there  is  a  valid  provision  in  the  charter, 
general  law,  or  by-laws  of  a  corporation  that  its  shares  shall  be  trans- 
ferable only  on  the  books,  a  transfer  must  be  registered,  or,  at  the 
least,  notice  thereof  given  to  the  corporation  for  the  purpose  of  regis- 
tration, in  the  absence  of  a  waiver  or  estoppel,  before  the  transferee 
can  acquire  any  rights  as  against  the  corporation  other  than  the  right 
to  have  the  transfer  registered,  or  incur  any  liability,  and  before  the 
transferrer  can  be  relieved  from  liability  to  the  corporation.  This  is 
true  in  all  jurisdictions,  whether  it  is  held  that  an  unregistered  trans- 
fer passes  the  legal  title,  or  merely  an  equitable  title,  as  between  the 
transferrer  and  transferee.^'    In  all  matters  relating  to  the  internal 


STEogers  v.  Toland,  43  Pa.  Super. 
Ot.  248.    ■ 

38  United  States.  Hawkins  v. 
Glenn,  131  TJ.  S.  319,  33  L.  Ed.  184; 
Union  Bank  of  Georgetown  v.  Laird, 
2  Wheat.  390,  4  L.  Ed.  269;  Becher 
V.  Wells  Flouririg-Mill  Co.,  1  Mc- 
Grary  62,  1  Fed.  276. 

OaUfomla.  People's  Home  Sav. 
Bank  v.  StadtmuUer,  150  Cal.  106,  88 
Pac.  280;  People  v.  Robinson,  64  Cal. 
373,  1  Pae.  156. 

Connecticut.'  Eussell  v.  Easter- 
brook,  71  Conn.  50,  40  Atl.  905;  Marl- 
borough Mfg.  Co.  V.  Smith,  2  Conn. 
579. 

Illinois.  Shirley  Farmers'  Grain  & 
Coal  Co.  V.  Douglas,  130  HI.  App.  285. 
See  also  Healy  v.  Smith,  160  111.  App. 
627. 

Kansas.  Star  Mut.  Tel.  Co.  v.  Itong- 
fellow,  85  Kan.  353,  116  Pae.  506. 

Maine.  Dennett  v.  Acme  Mfg.  Co., 
106  Me.  476,  76  Atl.  922;  Dane  v. 
Young,'  61  Me.  160. 

Montana.  Barker  v.  Montana  Gold, 
Silver,  Platinum  &  Tellurium  Min. 
Co.,  35  Mont.  351,  89  Pae.  66. 

Nevada.  Bercieh  v.  Marye,  9  Nev. 
312. 

New  Hampshire.  Westminster  Nat. 
Bank     v.     New    England     Electrical 


Works,  73  N.  H.  465,  3  L.  E.  A.  (N. 
S.)  551,  111  Am.  St.  Eep.  637,  62  Atl. 
971. 

New  York.  Brisbane  v.  Delaware, 
li.  &  W.  E.  Co.,  94  N.  Y.  204;  Shelling- 
ton  V.  Howland,  53  N.  Y.  371;  New 
York  &  N.  H.  E.  Co.  v.  Schuyler,  U 
N.  Y.  30,  80. 

Oklahoma.  Firsf  Nat.  Bank  of  Sul- 
phur Springs  v.  Stribling,  16  Okla.  41, 
86  Pac.  512. 

Texas.  Strange  v.  Houston  &  T.  C. 
E.  Co.,  53  Tex.  162. 

Washington.  See  Eureka  Mining, 
Smelting  &  Power  Co.  v.  Lively,  59 
Wash.  550,  110  Pac.  425. 

Wisconsin.  Farmers'  Mercantile  & 
Supply  Co.  V.  Laun,  146  Wis.  252,  131 
N.  W.  366. 

England.  London,  &  Brighton  By. 
Co.  V.  Fairclough,  2  M.  &  G.  674; 
Midland  Great  Western  Ey.  Co.  v. 
Gordon,  16  M.  &  W.  804;  Humble  v. 
Langston,  7  M.  &  W.  517. 

The  person  who  appears  on  the  cor- 
porate books  as  the  stockholder  is 
the  stockholder  as  between  himself 
and  the  corporation.  Merchants'  Nat. 
Bank  v.  Wehrmann,  202  U.  S.  295,  50 
L.  Ed.  1036. 

Mere  ownership  of  the  stock  does 
not  constitute  the  transferee  a  stock- 
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management  of  the  corporation,  it  is  entitled  to  treat  those  persons 
whose  names  appear  on  its  books  as  shareholders,*®  and  all  transfers 
of  stock  are  invalid  and  of  no  effect  as  against  it  until  they  have  been 
entered  on  its  books.*"  Until  such  entry  there  is  no  privity  of  con- 
tract existing  between  the  transferee  and  the  corporation  which  can 
be 'enforced  by  one  against  the  other, *^  and  the  transferee  cannot  com- 
pel the  corporation  to  issue  certificates  to  him  until  the  entry  is  made.*^ 
It  has  also  been  held  that  a  certificate  of  stock  fair  on  its  face  but 


holder,  but  a  transfer  of  the  stock  to 
him  on  the  books  is  necessary  for  that 
purpose.  Boone  v.  Van  Gorder,  164 
Ind.  499,  108  Am.  St.  Eep.  314,  74 
N.  E.  '4;  Helm  v.  Swiggett,  12  Ind. 
194. 

39 United  States.  Merchants'  Nat. 
Bank  v.  Wehrmaun,  202  U.  S.  295,  50 
L.  Ed.  1036;  Giesen  v.  London  &  N. 
W,  American  Mortg.  Co.,  Ltd.,  102 
Fed.  584. 

Georgia.  Sylvania  &  G.  E.  Co.  v. 
Hoge,  129  Ga.  734,  59  S.  E.  806;  Peo- 
ple's Bank  of  Talbotton  v.  Exchange 
Bank,  116  Ga.  820,  94  Am.  St.  Eep. 
144,  43  S.  E.  269. 

Illinois.  People  v.  Lihme,  269  111. 
351,  Ann.  Gas.  1916  E  959,  109  N.  E. 
1051. 

Massachusetts.  Baker  v.  Davie,  211 
Mass.  429,  37  L.  E.  A.  (N.  S.)  944, 
97  N.  E.  1094. 

Pennsylvania.  Com.  v.  Watmough, 
6  Whart.  117. 

40  Arkansas.  Loeb  v.  German  Nat. 
■  Bank,  88  Ark.  108,  113  S.  W.  1017. 

Colorado.  Central  Sav.  Bank  v. 
Smith,  43  Colo.  90,  95  Pae.  307. 

Kansas.  Faulkner  v.  Bank  of  To- 
peka,  77  Kan.  385,  94  Pac.  153;  Gulp 
V.  Mulvane,  66  Kan.  143,  71  Pac.  273. 

Minnesota.  Morrill  v.  Little  Falls 
Mfg.  Co.,  53  Minn.  371,  21  L.  E.  A. 
.174,  55  N.  W.  547. 

Washington.  Whitfield  v.  Nonpa- 
riel  Consol.  Copper  Co.,  67  Wash.  286, 
41  L.  E.  A.  (N.  S.)  187,  123  Pac.  1078; 
I/aeafE  v.  Dutch  Miller  Mining  & 
Smelting  Co.,  31  Wash.  566,  73  Pac. 
112. 


The  effect  of  a  statute  providing 
that  no  transfer  shall  be  valid  except 
as  between  the  parties  until  entered 
upon  the  corporate  books  is  to  relieve 
the  corporation  from  any  liability 
whatever  on  account  of  the  transfer 
until  it  is  entered  upon  the  books. 
"It,  in  effect,  declares  that  all  trans- 
fers of  stock  of  the  corporation  are 
invalid,  as  between  the  company  and 
the  transferee,  until  the  transfer  shall 
have  been  entered  upon  the  books  of 
the  company. ' '  Lacaff  v.  Dutch  Miller 
Mining  &  Smelting  Co.,  31  Wash.  566, 
72  Pae.  112,  quoted  with  approval  in 
Whitfield  V.  Nonpariel  Consol.  Cop- 
per Co.,  67  Wash.  286,  41  L.  E.  A. 
(N.  S.)  187,  123  Pae.  1078. 

41  Whitfield  V.  Nonpariel  Consol. 
Copper  Co.,  67  Wash.  286,  41  L.  E. 
A.  (N.  S.)  187,  123  Pac.  1078;  Lacaff 
V.  Dutch  Miller  Mining  &  Smelting 
Co.,  31  Wash.  566,  72  Pac.  112. 

42  Shirley  Farmers '  Grain  &  Coal 
Co.  V.  Douglas,  130  111.  App.  285; 
Seeligson  &  Co.  v.  Brown,  61  Tex. 
114;  Whitfield  v.  Nonpariel  Consol. 
Copper  Co.,  67  Wash.  2«6,  41  L.  E.  A. 
(N.  S.)  187,  123  Pae.  1078;  Lacaff  v. 
Dutch  Miller  Mining  &  Smelting  Co., 
31  Wash.  566,  72  Pac.  112.  See  also 
Gamble  v.  Dawson,  67  Wash.  72,  Ann. 
Gas.  1913  D  501,  120  Pac.  1060. 

A  purchaser  cannot  insist  upon  cer- 
tificates without  applying  to  have  a 
transfer  made  in  accordance  with  the 
provisions  of  the  by-laws.  Sargent  v. 
Essex  Marine  Ey.  Corporation,  9  Pick. 
(Mass.)  202. 
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which  has  been  wrongfully  and  fraudulently  issued  by  ofiScers  of  the 
company,  is  not  valid  or  binding  on  the  corporation  in  the  hands  of 
an  innocent  purchaser  until  it  has  been  entered  on  the  corporate 
books.** 

But  the  statute  providing  for  registration  of  transfers  "contem- 
plates only  the  protection  of  subsequent  purchasers  without  notice 
of  prior  equities,  and  when  such  equities  have  been  created  by  trans- 
fer, hypothecation,  mortgage,  or  lien,  the  corporation  is  bound  to 
regard  them  from  the  time  it  receives  notice  of  their  existence. ' '  ** 

§  3799.  —  Right  to  vote.  Registration  of  transfers,  when  required, 
or  demand  for  registration,  is  also  necessary  to  entitle  the  transferees 
to  vote  at  corporate  meetings,  and  to  deprive  the  transferrers  of.  their 
right  to  vote.**    And  "a  person  who  has  purchased  stock,  and  who 


43  .Whitfield  V.  Nonpariel  Oonsol. 
Copper.  Co.,  67  Wash.  286,  41  L.  E.  A. 
(N.  S.)  187,  123  Pac.  1078. 

41  Bank  of  Florala  v.  ■  American 
Nat.  Bank  of  Pensaoola,  ■ —  Ala,  — , 
75  So.  310. 

Where  the  charter  of  a  bank  pro- 
vides that  it  shall  regard  registered 
owners  of  stock  as  the  owners  in  fact, 
it  is  justified  by  the  law  in  treating 
registered  owners  as  the  true  own- 
ers in  the  absence  of  notice  of  a  trans- 
fer. The  rule  is  otherwise,  however, 
after  the  bank  has  received  notice  of 
a  transfer,  although  no  effort  has  been 
made  to  secure  registry  thereof  on  the 
corporate  books.  People's  Bank  of 
Talbotton  v.  Exchange  Bank,  116  Ga. 
820,  94  Am.  St.  Bep.  144,  43  S.  E. 
269. 

45  United  States.  Becher  v.  Wells 
riouring-Mill  Co.,  1  Fed.  276.  See 
Masury  v.  Arkansas  Nat.  Bank,  93 
Fed.  603. 

Callfomia.  People  v.  Robinson,  64 
Cal.  373,  1  Pac.  156.  See  Eamage  v. 
G-ould,  169  Pac.  670;  Middleton  v. 
Arastraville  Min.  Co.,  146  Cal.  ,219, 
79  Pac.  889. 

Oonnectlcut.  State  v.  Ferris,  42 
Conn.  560. 

Georgia.  Sylvania  &  G.  R.  Co.  v. 
.Hoge,  139  Ga,  734,  59  S.  E.  806. 


Louislama.  Monsseaux  v.  Urquhart, 
19  La.  Ann.  482. 

Maine.  Dennett  v.  Acme  Mfg.  Co., 
106  Me.  47«,  76  Atl.  922. 

Minnesota.  Morrill  v.  Little  Falls 
Mfg.  Co.,  53  Minn.  371,  21  L.  E.  A. 
174,  55  N.  W.  547.  See  also  Prince 
Inv.  Co.  V.  St.  Paul  &  S.  C.  Land  Co., 
68  Minn.  121,  70  N.  W.  1079. 

Nebraska.  Herrick  v.  Humphrey 
Hardware  Co.,  73  Neb.  809,  119  Am. 
St.  Rep.  917,  11  Ann.  Gas.  201,  103  N. 
W.  685;  Haskell  v.  Read,  68  Neb.  107, 
96  N.  W.  1007,  93  N.  W.  997;  Rey- 
nolds V.  Bridenthal,  57  Neb.  280,  77 
N.  W.  658. 

New  Jersey.  In  re  Leslie,  58  N.  J. 
L.  609,  33  Atl.  954;  Canadian  Improve- 
ment Co.  v.  Lea,  74  N.  J.  Eq.  234,  69 
Atl.  455.  See  also  In  re  Delaware 
River  &  A.  R.  Co.,  76  N.  J.  L.  163,  68 
Atl.  1104;  O'Connor  v.  International 
Silver  Co.,  68  N.  J.  Eq.  67,  59  Atl. 
321,  aff'd  68  N.  J.  Eq.  680,  62  Atl. 
408. 

New  York.  People  v.  Tibbetts,  4 
Cow.  35S;  Smith  v.  American  Coal  Co., 
7  -Lans.  317.  See  also  In  re  Election 
of  Directors  of  Long  Island  R.  Co., 
19  Wend.  37,  32  Am.  Dec.  429. 

North  Dakota.  In  re  Argus  Print- 
ing Co.,  1  N.  D.  434,  12  L.  R.  A.  781, 
26  Am.  St.  Rep.  639,  48  N.  W.  347. 
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desires  to  be  recognized  as  a  stockholder,  for  the  purpose  of  voting, 
must  secure  such  a  standing  by  having  the  transfer  recorded  upon 
the  books. ' '  **  But  where  neither  the  charter,  statute,  nor  by-laws 
require  a  book  transfer,  the  assignee  of  the  certificate  of  stock  may 
vote  therein,  although  the  stock  stands  on  the  books  of  the  company 
in  the  name  of  the  assignor.*' 

§3800.  — Qualification  for  office.  Registration  is  necessary  to 
entitle  the  transferee  to  hold  office  as  a  director  or  other  officer  qf  the 
corporation,**  or  to  deprive  the  transferrer  of  that  right,  where  status 


Ohio.  Cleveland  &  M.  E.  Co.  v.  Bob- 
bins, 35  Ohio  St.  483. 

Rhode  Island.  Hoppin  v.  Buffum, 
9  E.  I.  513,  11  Am.  Eep.  291. 

South  Dakota.  Amidon  v.  Florence 
Farmers'  Elevator  Co.,  28  S.  D.  24, 
132  N.  W.  166. 

Tennessee.  See  American  Nat. 
Bank  v.  Nashville  "Warehouse  &  Ele- 
vator Co.  (Tenn.  Ch.  App.),  36  S.  "W. 
960. 

Texas.  See  Seeligson  &  Co.  v. 
Brown,  61  Tex.  114. 

"The  general  and  better  rule  is 
that  the  person  in  whose  name  stock 
stands  on  the  books  is  entitled  to 
vote  it;  that  the  books  of  the  com- 
pany are  conclusive  upon  the  inspec- 
tors as  to  who  are  entitled  to  vote; 
and  that  neither  inspectors  nor  stock- 
holders can  successfully  dispute  the 
right  of  any  one  to  vote  who  appears 
by  the  company's  books  to  be  the 
holder  of  stock  legally  issued.  •  Upon 
any  other  rule  it  would  never  be 
known  who  were  entitled  to  vote  until 
the  courts  had  settled  the  dispute." 
Morrill  V.  Little  Falls  Mfg.  Co.,  53 
Minn.  371,  21  L.  E.  A.  174,  55  N.  W. 
547. 

A  pledgee  to  whom  the  stock  has 
been  transferred  on  the  books  of  the 
company  has  the  rigHt  to  vote  it. 
Canadian  Improvement  Co.  v.  Lea,  74 
N.  J.  Eq.  234,  69  Atl.  453. 

"Ordinarily  the  ofiic'ers  of  tie 
company,  in  conducting  the  elections, 


*  *  *  will  not  look  behiiid  the 
books  to  ascertain  who  are  the  real 
owners  of  the  stock."  Herrick  v. 
Hunlphrey  Hardware  Co.,  73  Neb.  809, 
119  Am.  St.  Rep.  917,  11  Ann.  Cas. 
201,  103  N.  W.  685. 

The  corporation  will  be  protected  in 
admitting  th^  registered  owner  to 
vote.  Smith  v.  American  CoaJ  Co.,  7 
Lans.  (N.  Y.)  317. 

The  Uniform  Stock  Transfer  Act 
(§3)  provides  that  "Nothing  in  this 
act  shall  be  construed  as  forbidding 
a  corporatioii  to  recognize  the  exclu- 
sive right  of  a  person  registered  on 
its    books    as     the    owner     of    shares 

*  *  *  to  vote  as  such  owner." 
This  act  is  in  force  in  Louisiana, 
Maryland,  Massachusetts,  Michigan, 
New  Jersey,  New  York,  Ohio,  Penn- 
sylvania, Ehode  Island,  Wisconsin  and 
Alaska. 

See  also  §  1665,  supra. 

46  Morrill  v.  Little  Falls  Mfg.  Co., 
53  Minn.  371,  21  L.  E.  A.  174,  55  N.  W. 
547. 

47  Sylvania  &  G.  E.  Co.  v.  Hoge,  129 
Ga.  734,  59  S.  B.  806. 

48  People  v.  Lihme,  269  111.  351, 
Ann.  Cas.  1916  E  959,  109  N.  E.  1051; 
In  re  Argus  Printing  Co.,  1  N.  D. 
435,  12  L.,  E.  A.  781,  26  Am.  St.  Eep. 
639,  48  N.  W.  S47. 

That  stock  is  registered  in  the  name 
of  a  person  is  prima  facie  evidence 
th^'t  he  is"'qbalified  for  the  of&ce  of 
director,  and  his  right  to  be  a  director 
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as  a  stockholder  is  made  necessary  to  the  qualification  of  officers.*^ 
But  the  transferrer  ceases  to  be  liable  as  a  director  although 
the  transfer  is  not  registered  if  he  has  done  all  that  he  can  to  procure 
a  transfer  on  the  books,  and  the  corporation  has  failed  or  refused  to 
make  it.^ 

§3801.  — Liability  for  caJls  or  assessments.  A  transfer  on  the 
book  of  the  corporation  is  also  necessary  to  relieve  the  transferrer 
from  liability  for  calls  or  assessments  upon  the  stock,  or  to  render  the 
transferee  liable,^^  unless  the  requirement  of  registration  is  waived. 


can  be  impeached  only  by  showing 
that  the  title  of  the  stock  was  put  in 
him  colorably  with  a  view  to  qualify 
him  for  the  office  for  some  dishonest 
purpose.  lu  re  Leslie,  58  N.  J.  L. 
«09,  33  Atl.  954. 

49  State'  V.  Ferris,  42  Conn.  560. 

The  registered  owner  may  continue 
to  act  as  a  "director  although  he  has 
parted  with  the  equitable  title  to  the 
stock  by  delivery  of  the  certificate, 
with  a  blank  assignment  and  power 
of  attorney  thereon  signed  by  him, 
where  no  "transfer  has  been  made  on 
the  books  of  the  company.  People  v. 
Lihme,  269  111.  351,  Ann.  Gas.  1916  E 
959,  109  N.  E.  1051. 

80  Chemical  Nat.  Bank  of  New  Tork 
V.  Colwell,  132  N.  Y.  250,  30  N.  E.  644. 

61  United  Sta.tes.  Hawkins  v. 
Glenn,  131  U.  S.  319,  33  L.  Ed.  184; 
Brown  v.  AUebaeh,  166  Fed.  488. 

daJifomla.  People's  Home  Sav. 
Bank  v.  Stadtmuller,  150  Cal.  106,  88 
Pac.  280;  Visalia  &  T.  E.  Co.  v.  Hyde, 
110  C^l.  632,  52  Am.  St.  Rep.  136,  43 
Pac.  10. 

Oonnecticut.  Russell  v.  Easter- 
brook,  71  Conn.  50,  40  Atl.  905,  Marl- 
borough Mfg.  Co.  V.  Smith,  2  Oonn. 
579. 

Kansas.  Wiehita  Union  Terminal 
R.'Co.  V.  Kansas  City,  M.  &  O.  R.  Co., 
100  Kan.  83,  163  Pac.  1067.   ' 

Maine.    Dane  v.  Young,  61  Me.  160. 

Minnesota.  Basting  v.  Northern 
Trust  Co.,  61  Minn.  307,  63  N.  W. 
721. 


New  Yoik.  Shellington  v.  How- 
land,  53  N.  Y.  371;  Worrall  v.  Judson, 
5  Barb.  310. 

Pennsylvania.  MeCord's  Appeal, 
212  Pa.  177,  61  Atl.  804. 

Texas.  See  Cole  v.  Adams,  19  Tex. 
Civ.  App.  507,  49  S.  W.  1052. 

England.  L/ondon  &  B.  Ey.  Co.  v. 
Fairclough,  2  M.  &  G.  674;  Midland 
Great  Western  Ry.  Co.  v.  Gordon,  16 
M.  &  W.  804;  Humble  v.  Langston,  7 
M.  &  "W.  517. 

"For  the  purpose  of  ascertaining 
those  who  are  liable  to  tt  for  the 
amount  of  the  assessment,  the  corpo- 
ration can  look  only  to  the  list  of 
stockholders  as  their  names  are  reg- 
istered upon  its  books."  Visalia  & 
T.  E.  Co.  V.  Hyde,  110  Cal.  632,  52 
Am.  St.  Eep.  136,  43  Pac.  10,  quoted 
with  approval  in  People's  Home  Sav. 
Bank  v.  Stadtmuller,  150  Cal.  106,  88 
Pac.  280. 

An  agent  of  the  undisclosed  owner 
of  stock  who  registers  it  in  the  name 
of  a  dummy  is  not  liable  for  assess- 
ments made  while  he  had  possession 
of  the  certificates,  where  he  held  them 
merely  as  agent  and  the  stock  was 
never  registered  in  his  name.  Amer- 
ican Alkali  Co.  v.  Kurtz,  138  Fed.  392, 
aff'g  134  Fed.  663. 

The  Uniform  Stock  Transfer  Act 
(§3)  provides  that  "Nothing  in  this 
act  shall  be  construed  as  forbidding  a 
corporation  *  *  *  to  hold  liable 
for  calls  and  assessments  a  person  reg- 
istered on  its  books  as  the  owner  of 
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as  it  may  be,^^  or  until  the  transferee  "in  some  other  way  equivalent 
in  the  eye  of  the  law,  establishes  the  relationship  of  stockholder  be- 
tween himself  ^nd  the  company,  and  is  thus  accepted  by  the  company 
as  a  substitute  stockholder  for  the  original  holder. ' '  ^^ 

If  the  transferrer  is  compelled  to  pay  such  a  call  or  assessment,  he 
has  a  right  of  recovery  over  against  his  transferee.^* 

§3802.  — Payment  of  dividends.  A  transferee  of  shares  cannot 
maintain  an  action  for  a  dividend  until  he  has  applied  for  a  transfer 
on  the  books  of  the  corporation.*^ 

The  corporation  is  not  bound  to  look  beyond  its  books  to  determine 
who  is  entitled  to  dividends,  but  may  safely  pay  them  to  the  regis- 
tered shareholders,  •  and  will  be  protected  in  such  payment  notwith- 
standing transfers  made  before  the  dividend  was  declared,  but  which 
were  not  entered  on  its  books  and  of  which  it  had  no  notice.*^    It  is 


shares."  This  act  is  in  ioree  in 
Louisiana,  Maryland,  Massachusetts, 
Michigan,  New  Jersey,  New  York, 
Ohio,  Pennsylvania,  Rhode  Island, 
Wisconsin  and  Alaska. 

S2  See  §  3808,  infra. 

83  People's  Home  Sav.  B^nk  v. 
StadtmuUer,  150  Cal.  106,  88  Pac. 
280. 

The  seller  is  released  and  the  buyer 
becomes  liable  even  though  there  has 
been  no  transfer  on  the  books,  if  the 
buyer  and  the  corporation  recognize 
him  as  having  become  a  stockholder, 
by  some  unequivocal  act,  such  as  the 
payment  and  acceptance  of  a  divi- 
dend. Wichita  Union  Terminal  E.  Co. 
v.  Kansas  'City,  M.  &  O.  K.  Co.,  100 
Kan.  83,  163  Pae.  1067. 

S4See  §3797,  supra. 

55  Sargent  v.  Essex  Marine  Ey.  Cor- 
poration, 9  Pick.  (Mass.)  202. 

66  Oalifomia.  Ashton  v.  Zeila  Min. 
Co.,  134  Cal.  408,  66  Pac.  494. 

Conuecticut.  Northrop  v.  New- 
town &  B.  Turnpike  Co.,  3  Conn.  544. 

Georgia.  Guarantee  Co.  of  North 
.  America  v.  East  Home  Town  Co.,  96 
Ga.  511,  51  Am.  St.  Eep.  150,  23  S.  E. 
503. 

Louisiana.    Act  No.  180,  p.  370,  of 


1904.  See  State  v.  Bank  of  Baton 
Eouge,  125  La.  138,  136  Am.  St.  Eep. 
332,  51  So.  95,  quoting  the  statute. 

Maine.  -Dennett  v.  Acme  Mfg.  Co., 
106  Me.  476,  76  Atl.  922;  Bath  Sav. 
Institution  v.  Sagadahoc  Nat.  Bank, 
89  Me.  500,  36  Atl.  996. 

Maryland.  Gemmell  v.  Davis,  75 
Md.  546,  32  Am.  St.  Eep.  412,  23  Atl. 
1032. 

Minnesota.  See  Prince  Inv.  Co.  v. 
St.  Paul  &  S.  C.  Land  Co.,  68  Minn. 
121,  70  N.  W.  1079. 

Nebraska.  Herrick  v. .  Humphrey 
Hardware  Co.,  73  Neb.  809,  119  Am. 
St.  Eep.  917,  11  Ann.  Cas.  201,  103  N. 
W.  685;  Farmers'  &  Merchants'  Nat. 
Bank  of  Galva,  Illinois  v.  Mosher, 
63  Neb.  130,  88  N.  W.  552. 

New  Hampshire.  Fourth  Nat.  Bank 
v.  Manchester  Eeal  Estate  &  Manu- 
facturing Co.,  93  Atl.  661;  Meredith 
Tillage  Sav.  Bank  v.  Marshall,  68  N. 
H.  417,  44  Atl.  526. 

New  Jersey.  Campbell  v.  Perth 
Amboy  Mut.  Loan,  Homestead  & 
Building  Ass'n,  76  N.  J.  Eq.  347,  74 
Atl.  144. 

New  York.  Brisbane  v.  Delaware, 
L.  &  W.  E.  Co.,  94  N.  Y.  204,  afle'g 
25  Hun  438;  Jones  v.  Terre  Haute  & 
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otherwise,  however,  if  the  corporation  has  notice  of  the  transfer.  In 
such  a  case,  if  it  pays  the  dividend  to  the  person  appearing  on  its 
books  as  owner,  it  remains  liable  to  the  transferee,  whether  the  trans- 
fer was  absolute  or  merely  as  collateral,  notwithstanding  his  omis- 
sion to  have  his  transfer  registered.*''  ' 


B.  E.  Co.,  29  Barb.  353,  57  N.  Y.  196; 
Smith  V.  American  Coal  Co.,  7  Lans. 
317. 

Ohio.  Cleveland  &  M.  E.  Co.  v.  Bob- 
bins, 35  Ohio  St.  483. 

Oregon.  Steel  v.  Island  Milling  Co., 
47  Ore.  293,  &3  Pae.  783. 

Pennsylvania.  Bank  of  Commerce 's 
Appeal,  73  Pa.  St.  59. 

South  Dakota.  Amidon  v.  Florence 
Farmers'  Elevator  Co.,  28  S.  D.  24, 
132  N.  W.  166. 

Tennessee.  American  Nat.  Bank  v. 
Nashville  Warehouse  &  Elevator  Co. 
(Tenn.  Ch.  App.),  36  S.  W.  960. 

Texas.  See  Seeligson  &  Co.  v. 
Brown,  61  Tex.  114. 

Utah.  Kimball  v.  Success  Min.  Co., 
38  Utah  78,  110  Pac.  872. 

West  Virginia.  Donually  v.  Hearn- 
don,  41  "W.  Va.  519,  23  S.  E.  646. 

The  Utah  statute  provides  that  for 
the  purpose  of  receiving  dividends 
the  holder  of  record,  as  shown  by  the 
stockholder's  books,  shall  be  consid- 
ered and  treated  as  the  holder  in  fact, 
and  that  the  transferee  shall  have  no 
rights  or  claims  as  against  the  corpo- 
ratdon  until  the  transfer  is  made  upon 
the  books  or  a  new  certificate  is  issued 
to  him.  Kimball  v.  Success  Min.  Co., 
38  Utah  78,  110  Pac.  872. 

The  Uniform  Stock  Transfer  Act 
(§3)  provides  that  "Nothing  in  this 
act  shall  be  construed  as  forbidding  a 
corporation  to  recognize  the  exclusive 
right  of  a  person  registered  on  its 
books  as  the  owner  of  shares  to  re- 
ceive dividends. ' '  This  act  is  in  force 
in  Louisiana,  Maryland,  Massachu- 
setts, Michigan,  New  Jersey,  New 
York,  Ohio,  Pennsylvania,  Bhode 
Island,  Wisconsin  and  Alaska. 

67  Georgia.     ArmouT  v.  East  Eome 


Town  Co.,  98  Ga.  458,  25  S.  E.  504; 
Guarantee  Co.  of  North  America  v. 
East  Eome  Town  Co.,  96  Ga.  511,  51 
Am.  St.  Eep.  150,  23  S.  E.  503. 

Maine.  Bates  v.  Androscoggin  &  K. 
B.  Co.,  49  Me.  491. 

Maryland.  Gemmell  v.  Davis,  75 
Md.  546,  32  Am.  St.  Eep.  412,  23  Atl. 
1032. 

Mississippi.  Timberlake  v.  Ship- 
pers' Compress  Co.,  72  Miss.  323,  16 
So.  530. 

Missijuri.  Hill  v.  Atoka  Coal  & 
Mining  Co.,  21  S.  W.  508. 

Nebraska.  Central  Nebraska  Nat. 
Bank  v.  Wilder,  32  Neb.  454,  49  N.  W. 
369. 

New  York.  Eobinson  v.  New  Berne 
Nat.  Bank,  95  N.  Y.  637;  Jones  v. 
Terre  Haute  &  B.  B.  Co.,  57  N.  T. 
196. 

Oregon.  Steel  v.  Island  Milling 
Co.,  47  Ore.  293,  83  Pac.  783. 

Pennsylvania.  Boyd  v.  Consho- 
hoeken  Worsted  Mills,  149  Pa.  St. 
363,  24  Atl.  287. 

West  Virginia.  Donnally  v.  Hearn- 
dou,  41  W.  Va.  519,  23  6.  E.  646. 

' '  The  main  reason  for  entering  such 
transfers  on  the  books  is  to  afford 
notice  as  to  the  ownership  of  the 
stock;  and  where  the  proper  officers 
of  the  company  have  notice  independ- 
ently of  the  books,  their  knowledge 
is  notice  to  the  company."  Guaran- 
tee Co.  of  North  America  v.  East 
Eome  Town  Co.,  96  Ga.  511,  51  Am. 
St.  Bep.  150,  23  S.  E.  503. 

This  is  true  where  pledged  stock 
stands  on  the  books  in  the  name  of 
the  pledgor,  but  the  certificate  is  is- 
sued to  the  ipledgee  as  such.  Hunt  v. 
Laconia  &  L.  St.  By.,  68  N.  H.  S61,  39  ; 
Atl.  437.      ■',  • .  '' 
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As  in  other  eases,  payment  consists  in  the  delivery  of  money  or 
something  which  is  accepted  by  the  creditor  as  equivalent  thereto,  and 
the  mere  fact  that  the  amount  of  the  dividend  is  credited  on  the  books 
of  the  company  to  the  person  appearing  on  its  books  as  the  owner  does 
not  amount  to  a  payment,  and  will  not  relieve  the  corporation  from 
liability  where  it  has  notice  of  the  transfer  before  payment  is  actually 
made.^^ 

In  paying  dividends  to  a  person  who  appears  on  the  books  as  the 
owner  of  shares,  the  corporation  is  not  bound  to  require  him  to  pro- 
duce his^  certificate  of  stock,  and  his  failure  to  produce  it  is  not  suffl- 
cient  to  put  the  corporation  on  inquiry,  and  constitute  constructive 
notice  of  a  transfer  of  the  stock  by  him.*'  Nor  is  the  corporation  put 
upon  inquiry  by  the  fact  that  the  person  appearing  on  the  books  as 
owner  has  reprtsented-that  his  certificate  has  been  lost  or  destroyed, 
given  a  bond  of  indemnity,  and  received  a  new  certificate.®" 

Knowledge  of  the  transfer  on  the  part  of  the  corporate  officers  may 
he  notice  to  the  corporation.^^  But  the  contrary  is  true  where  the 
knowledge  is  obtained  by  the  officer  while  acting  for  his  individual 
be^efit  and  not  in  behalf  of  the  corporation,^'^  or  where  he  is  himself 
the  transferrer  and  withholds  knowledge  of  the  transfer  from  the  cor- 
poration so  as  fraudulently  to  obtain  payment  of  the  dividends  to 
himself.'®'  "But  the  company  can  derive  no  advantage  from  the  fact 
that  it  has  wrongfully  transferred  the  stock  on  its  books,  and  hence 
the  fact  that,  pending  an  appeal  from  a  decree  of  distribution,  which 
operates  to  suspend  the  efficacy  of  the  decree  and  of  an  indorsement 

In  the  absence  of  a  charter  or  statu-  retary,  and  treasurer,  when  the  pledge 

tory   provision    to    the    contrary,    the  is   made   and   the   dividends   declared 

right  of  a  transferee  of  shares  to  a  is  notice  to  the"  corporation  and  it  is 

dividend  declared  after  the  transfer  is  bound     thereby.       Guarantee     Co.     of 

not  affected  by  the  fact  that  the  trans-  North   America   v.   East   Rome   Town 

fer     books     are     closed     before     the  Co.,  96  Ga.  511,  51  Am.  St.  Rep.  150, 

dividend  is  declared,  if  he  gives  the  23  S.  E.  503. 

corporation    notice    of    the    transfer.  62  Fourth  Nat.  Bank  v.  Manchester 

Jones  V.  Terre  Haute  &  E.  R.  Co.,  57  Real  Estate  &  Manufacturing  Co.,  — 

N.    Y.    196.      But    see   Burroughs    &  N.   H.   — ,   93   Atl.   661;    Donnally  v. 

Springs  v.  North  Carolina  R.  Co.,  67  Hearndon,   41   W.   Va.   519,   23   S.  E. 

N.  C.  376,  12  Am.  Rep.  611.  646.     See  also   Gemmell  v.  Davis,  75 

B8  Steel    V.    Island   MilKng   Co.,   47  Md.  546,  32  Am.  St.  Rep.  412,  23  Atl. 

Ore.  293,  83  Pae.  783.  1032. 

69  Brisbane  v.  Delaware,  L.  &  W.  R.  63  As  vf^here  the  president  of  a  cor- 

Co.,  94  N.  T.  204;  Cleveland  &  M.  R.  poration   pledges    stock    belonging   to 

Co.  V.  Bobbins,  35  Ohio  St.  483.  himself.     Fourth  Nat.  Bank  v.  Man- 

60  Brisbane  v.  Delaware,  L.  &  W.  R.  Chester  Real  Estafe  &  Manufacturing 
Co.,  94  N.  T.  204.  Co.,  —  N.  H.  — ,  93  Atl.  661. 

61  Knowledge  of  the  president,  sec- 
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and  transfer  of  stock  by  an  executor  to  a  distributee  pursuant  thereto, 
it  transfers  the  stock  on  its  books  to  the  distributee  and  his  assignees 
will  not  relieve  it  from  liability  to  the  executor  for  dividends  which 
it  pays  to  such  assignees  after  the  reversal  of  the  decree  and  with 
notice  of  such  reversal.®* 

§  3803.  —  Right  of  corporation  to  set  off  dividend  against  debt  of 
transferrer.  Generally  the  right  of  a  corporation  to  apply  a  divi- 
dend in  satisfaction  of  a  debt  due  it  from  a  stockholder  exists  only 
where  the  debtor  owns  the  stock  at  the  time  the  dividend  is  declared, 
and  it  has  no  such  right  of  set-off  where  he  has  transferred  it  before 
that  time.®®  This  is  true  even  though  the  transfer  has  not  been  regis- 
tered oif  the  corporate  books  where  the  corporation  has  notice  of  the 
transfer  before  the  dividend  is  declared,*®  and  it  has  been  held  to  be 
true  although  it  has  no  such  notice,  on  the  ground  that  the  right  of 
set-off  is  not  necessary  to  the  protection  of  the  company  under  such 
circumstances.®''  But  there  is  authority  to  the  effect  that  the  corpo- 
ration has  a  right  to  set  off  a  dividend  against  a  debt  due  it  frtom  the 
registered  owner  of  the  stock  notwithstajiding  a  previous  unregis- 
tered transfer  of  which  it  had  no  notice  at  the  time  when  the  dividend 
was  declared,  even  though  the  debt  was  contracted  after  the  transfer.®* 

§  3804.  —  Distribution  of  assets.  The  rules  previously  stated  as 
to  the  payment  of  dividends  to  the  registered  owner,®'  are  generally 
applied  in  the  distribution  of  assets  upon  a  dissolution  of  the  corpo- 
ration. So,  as  a  rule,  the  corporation  will  be  protected  in  making  pay- 
ment to  the  registered  owner,  notwithstanding  previous  unregistered 

64Ashton    V.    Zeila    Min.    Co.,    134  32  Am.  St.  Eep.  412,  23  Atl.  1032,  it 

Cal.  408,  66  Pae.  494.  is  said  that  the  transferee  would  not 

6B  See  §  3697,  supra.  in  equity  be  allowed  to  claim  the  divi- 

66  Gremmell  v.  Davis,  75  Md.  546,  32  dend  in  prejudice  of  the  company's 
Am.  St.  Eep.  412,  23  Atl.  1032;  Bates  right  of  set-off  under  such  cireum- 
V.  New  York  Ins.  Co.,  3  Johns.  (N.  Y.)  stances,  because  to  permit  it  to  do  so 
238.  See  also  American  Nat.  Bank  would  work  a  fraud  and  an  injustice 
V.  Nashville  Warehouse  &  Elevator  upon  the  company.  But  it  was  held 
Co.  (Tenn.  Ch.  App.),  36  S.  W.  960.  that  since  the  corporation  had  notice 

67  American  Nat.  Bank  v.  Nashville  of  the  transfer  before  the  dividend 
Warehouse  &  Elevat/or  Co.  (Tenn.  Oh.  was  declared,  it  had  no  right  of  aet- 
App.),  36  S.  W.  960.  off.    See  criticism  otf  the  reasoning  in 

68  Bates  V.  New  York  Ins.  Co.,  3  this  case  in  American  Nat.  Bank  v, 
Johns.  (N.  Y.)  £38;  Donnally  v.  Nashville  Warehouse  &  Elevator  Co. 
Hearndon,  41  W.  Va.  519,  23  S.  E.  646.  (Tenn.  Ch.  App.),  36  S.  W.  960. 

In  Gemmell  v.  Davis,   75  Md.  546,  69  See  §  3802,  supra. 

6352 


Ch.  56]  Stock  AND  Stockholdees  [§3805 

transfers  of  which  it  has  no  notice.''"'  But  payment  to  the  stockholder 
of  record  is  at  the  risk  of  the  corporation  where  it  has  notice  of  a 
previous  unrecorded  assignment.'^  It  has  also  been  held  that,  in  the 
absence  of  such  notice,  payment  to  the  shareholder  of  record  without 
requiring  production  of  the  certificate  is  not  negligence  on  the  part  of 
the  corporation.''^  But,  on  the  other  hand,  there  is  authority  to  the 
effect  that  where  shares  of  a  national  bank  are  transferable  only  upon 
the  books  of  thfe  bank  and  on  surrender  of  the  certificate,  the  bank 
acts  at  its  peril  in  paying  liquidation  dividends  to  the  record  owner 
of  stock  without  a  surrender  of  the  certificate,  and  cannot  thereby 
relieve  itself  from  liability  therefor  to  a  previous  bona  fide  transferee 
of  the  stock,  though  it  has  no  notice  of  the  transfer.''^ 

§  3805.  —  Suit  by  transferee  to  set  aside  ultra  vires  transactions, 
or  redress  injuries  to  corporation.  The  fact  that  the  transfer  is  not 
registered  does  not  preclude  the  transferee  from  maintaining  a  suit 
in  equity,  as  a  stockholder,  to  set  aside  or  enjoin  an  ultra  vires  trans- 
action in  violation  of  the  rights  of  stockholders,  or  to  obtain  redress 
for  fraud  or  misapplication  of  assets,''*  where  such  right  of  action 
would  otherwise  exist,''^  especially  where  the  corporation  has  wrong- 
fully refused  to  register  the  transfer.''®  And  it  has  been  held  that 
the  transferrer  has  no  right  to  maintain  such  a  suit.'''' 

70 Merchants '   &   Mechanics'   Bank  Bushout,  5  De  G-.  &  Sm.  290;  Bogshaw 

V.   Boyd   Co.,  143   Ga.   755,   85   S.   B.  v.  Eastern  Union  Ey.  Co.,  7  Hare  114. 

914;   Campbell  v.  Perth  Amboy  Mut.  76  See  §  4061  et  seq.,  infra. 

Loan,   Homestead   &  Building  Ass'n,  76  The    corporation    cannot   prevent 

76  N.  J.  Eq.  347,  74  Atl.  144;  In  re  the    transferee    from    demanding    the 

Bank  of  Commerce's  Appeal,  73  Pa.  cancellation  of  an  ultra  vires  contract 

St.  59.  fcy    wrongfully    refusing    to    transfer 

71  Campbell  v.  Perth  Amboy  Mut.  the  stock  on  its  books.  Carson  v. 
Loan,  Homestead  &  Building  Ass  'n,  Iowa  €ity  Gas-Light  Co.,  80  Iowa  638, 
76  N.  J.  Eq.  347,  74  Atl.  144.               •  45  N.  W.  1068. 

72  Campbell  v.  Perth  Amboy  Mut.  77  Although  the  vendor  of  stock  is 
Loan,  Homestead  &  Building  Ass'n,  to  be  regarded  as  the  owner  and 
76  N.  J.  Eq.  347,  74  Atl.  144;  In  re  holder  thereof  for  cettain  purposes 
Bank  of  Commerce's  Appeal,  73  Pa.  until  the  transfer  is  entered  on  the 
St.  59.  corporate  books,  "yet  he  is  only  the 

73  Bath  Sav.  Institution  v.  Saga-  legal  and  not  the  equitable  owner; 
dahoe  Nat.  Bank,  89  Me.  500,  36  Atl.  and  not  being  the  equitable  owner,  he 
996.  can  have  no  standing  in  a  court   of 

74Parrott    v.    Byers,    40    Cal.    614;  equity  to  enforce  equitable  rights  ap- 

Baldwin  v.   Canfield,  26  Minn.  43,   1  purtenant  only  to  the  beneficial  own- 

N.  W.   261,  276.     See  also.  Ervin  v.  ership    of    the    stock."     Scanlan    v. 

Oregon  By.  &  Nav.  Co.,  28  Hun   (N.  Snow,  2  App.  Oas.  (D.  C.)  137. 
T.)    269;    Great   Western   By.   Co.   v, 
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A  transiferee  of  shares  may  Sue  to  enjoin  the  voting  of  stock  belong- 
ing to  the  corporation  itself,  in  violation  of  the  statute,  though  the 
stock  has  never  been  transferred  to  him  on  the  corporate  books.''^ 

§  3806.  —  Lien  of  corporation;  rights  as  a  creditor,  Eegistration 
of  a  transfer,  or,  at  the  least,  notice  of  the  transfer,  is  necessary  to 
prevent  the  corporation  from  acquiring  a  lien  on  the  shares  for  debts 
of  the  transferrer,  when  a  lien  is  given  by  the  charter  or  general  law, 
or  to  prevent  it  from  acquiring  such  a  lien  by  contract  with  the 
transferrer,''®  But. if  the  corporation  has  notice  of  the  transfer,  it 
cannot  afterwards  lend  money  to  the  transferrer,  or  otherwise  allow 
him  to  contract  a  debt,  and  then  claim  a  lien  on  the  ground  that  the 
debt  was  contracted  before  the  transfer  was  registered.*" 

"Where  a  corporation  has  no  lien  on  its  shares  for  debts  due  from  its  ' 
stockholders,  an  unregistered  transfer,  even  where  it  conveys  an  equi- 
table title  only,  is  good  as  against  any  supposed  equitable  right  of  the 
corporation  to  subject  the  shares  to  the  satisfaction  of  a  debt  du£  to  it 
from  the  transferrer.*^  In  the  absence  of  a  lien,  the  rights- of  a  corpo- 
ration as  a  creditor  of  its  stockholders  are  the  same  as  those  of  any 
other  creditor,  and  no  greater.  If  it  attaches  the  shares  of  a  stock- 
holder for  a  debt  due  from  him  after  he  has  transferred  the  same, 
but  before  the  transfer  has  been  registered,  the  attachment  is  good 
as  against  the  transfer  if  it  would  prevail  if  made  by  any  other  credi- 
tor, but  not  otherwise.'^ 

§3807.  — Liability  of  corporation  for  registering  fraudulent  or 
unauthorized  transfer.  If  a  corporation  has  no  notice  of  an  un- 
registered transfer,  and  transfers  are  required  to  be  made  on  the  books 
of  the  corporation,  it  will  incur  no  liability  to  the  transferee  by  recog- 
nizing and  registering  a  subsequent  transfer  by  the  transferrer  to 
another.  It  is  otherwise,  however,  if  it  has  notice  of  the  prior  unregis- 
tered transfer,  for  it  then  becomes  a  party  to  the  fraud.** 

§3808.  — Waiver  or  estoppel.  A  charter  or  statutory  require- 
ment that  stock  shall  be  transferable  only  on  the  books  of  the  corpo- 

78 O'Connor  v.  International  Silver  A.  (N.  S.)  98,7,  21  Ann.  Cas.  1391,  108 

Co.,  68  N.  J.  Eq.  67,  59  Atl.  321,  afE'd  Pac.  676;  Sargent  v.  Franklin  Ins.  Co., 

68  N.  J.  Eq.  680,  62  Atl.  408.  8  Pick.  (Mass.)  90,  19  Am.  Dec.  306; 

79  Se6  §  3600  et  seq.,  supra.  Buttrick  v.  Nashua  &  L.  E.  R.,  62  N. 

80  See  §  3607  et  seq.)  supra.      .  H.  413,  13  Am.  St.  Rep.  578. 

81  Farmers '  &  Merehants '  Bank  v.  As  to  the  effect  of  an  unregistered 
Wasson,  48  Iowa  336,  30  Am.  Rep.  398.  transfer  as   against   creditors  of  the 

88  Natiomal  Bank  of  Pacific  v.  West-      apparent  owner,  see  §  3811,  infra, 
ern  Pac.  R.  Co.,  157  Oal.  573,  27  L.  E.         83  gee  §  3844,  infra. 
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ration  clearly  cannot  be  waived  by  the  corporation  so  as  to  affect  the 
rights  of  bona  fide  purchasers  without  notice  from  persons  appearing 
on  the  books  as  stockholders.**  But  there  may  be  a  waiver  of  regis- 
tration so  far  as  the  rights  of  the  corporation  itself  or  its  creditors 
are  concerned,  or  the  corporation  may  be  estopped  to  set  up  want  of 
registration.'^  Thus  it  has  been  held  that  there  is  a  waiver  or  estoppel 
where  it  wrongfully  refuses  to  register  a  transfer,**  or  where  it 
recognizes  a  tralnsf er  by  paying  dividends  to  the  transferee,"  or  issu- 
ing a  certificate  to  him,**  or  electing  him  as  a  director,*'  or  otherwise 
recognizes  him  as  a  stockholder.*"  And  it  has  also  been  held  that 
there  is  a  waiver  or  estoppel  where  a  corporation  fails  to  keep  any 
book  for  the  registration  of  transfers ;  '^  although  there  is  authority 


84  See  §  3815,  infra. 

85  United  States.  Upton  v.  Burn- 
ham,  3  Biss.  431,  Fed.  Cas.  No.  16,  'J98. 

Louisiana.  Union  Bank  of  Louisi- 
ana V.  Desban,  2  Bob.  486. 

Massachusetts.  Bond  v.  Mt.  Hope 
Iron  Co.,  99  Mass.  505,  97  Am.  Dec. 
4P. 

Minnesota.  Basting  v.  '  Northern 
Trust  Co.,  61  Minn.  307,  63  N.  "W.  721. 

New  York.  Chemical  Nat.  Bank  of 
New  York  v.  Colwell,  132  N.  Y.  250, 
30  N.  E.  644;  Robinson  v.  National 
Bank,  95  N.  Y.  637;  Cutting  v.  Dam- 
erel,  88  N.  Y.  410;  Isham  v.  Bucking- 
ham,  49  N.  Y,  216. 

Oregon.  Gray  v.  Fankhauser,  58 
Ore.  423,  115  Pac.  146. 

Pennsylvania.  Chamtoersburg  Ins. 
Co.  V.  Smith,  11  Pa.  120. 

Khode  Island.  American  Nat.  Bank 
V.  Oriental  Mills,  17  E.  I.  551,  23  Atl. 
795. 

Washington.  Vaji  Horn  v.  New- 
Western  Shingle  Co.,  54  Wash.  117, 
103  Pac.  42. 

Where  a  corporation  denies  the  va- 
lidity of  a  certificate  in  the  hands 
of  a  legal  owner  and  refuses  to  rec- 
ognize any  rights  under  it  on  the  sole 
ground  that  it  is  void  because  an  ex- 
cess issue,  it  cannot  successfully  de- 
fend an  action  to  compel  it  to  recog- 
nize the  certificate  as  valid  on  ••  the 
ground  thai  such   owner  and  his  as- 


signor have  never  demanded  a  trans- 
fer of  the  stock  to  them  on  the  books. 
Richardson  v.  Longmont  Supply 
Ditch!  Co.,  19  Colo.  App.  483,  76  Pae. 
546. 

86  See  §  3809,  infra. 

87  Wichita  Union  Terminal  R.  Co. 
V.  Kansas  City,  M.  &  O.  E.  Co.,  100 
Kan.  83,  163  Pac.  1067;  Cutting  v. 
Damerel,  88  N.  Y.  410. 

88Laing  v.   Burley,   101   111.  591. 

89  Van  Horn  v.  New  Western 
Shingle  Co.,  54  Wash.  117,  103  Pac. 
42. 

90  Van  Horn  v.  New  Western 
Shingle  Co.,  54  Wash.  117,  103  Pac. 
42.  See  also  Colton  v.  Williams,  65 
111.  App.  466. 

91  Kansas.  Plumb  v.  Bank  of  En- 
terprise, 48  Kan.  484,  29  Pac.  699. 

Kentucky.  See  Bracken  v.  Nicol, 
124  Ky.  628,  11  L.  E.  A.  (N.  S.)  818, 
14  Ann.  Cas.  896,  99  S.  W.  920. 

New  York.  Chemical  Nat.  Bank  of 
New  York  v.  Colwell,  132  N.  Y.  250, 
30  N.  E.  644;  Isham  v.  Buckingham, 
49  N.  Y.  216. 

Rhode  Island.  American  Nat.  Bank 
V.  Oriental  Mills,  17  R.  I.  551,  23  Atl, 
796. 

Washington.  Stewart  v.  Walla 
Walla  Prtg.  &  Pub.  Co.,  1  Wash. 
St.  521,  20  Pac.  605. 

Canada.  Crawford  v.  Provincial  Ins. 
Co.,  8  C.  P.  (U.  C.)  263. 
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to  the  effect  that  such  a  failure  will  not  excuse  a  transferee  from 
making  a  bona  fide  effort  to  procure  a  transfer  on  the  books.'^ 

Where,  at  the  request  of  a  purchaser  of  stock,  the  corporation  waives 
a  provision  of  its  by-laws  requiring  transfers  to  be  registered  on  its 
books,  the  purchaser  becomes  a  stockholder  and  liable  for  future  assess- 
ments, notwithstanding  the  fact  that  his  transfer  is  not  registered.^' 

A  corporation  may  waive  compliance  with  formalities  in  the  regis- 
tration of  transfers,  whether  the  formalities  are  prescribed  by  its 
charter  or  the  general  law,  or  by  its  by-laws.^* 

§  3809.  —  Refusal  to  register  transfer.  When  a  stockholder  has 
made  a  valid  transfer  of  his  shares,  and  requested  the  corporation 
to  register  the  same,  or  the  transferee  has  made  such  request,  he  has 
done  all  that  he  can  be  required  to  do  to  render  the  transfer  effectual, 
and  if  the  corporation  wrongfully  fails  or  refuses  to  register  the  same, 
it  waives  the  requirement  of  registration,  and  can  take  no  advantage 
of  such  failure  or  refusal.'*  So  it  cannot  hold  the  transferrer  liable 
for  future  calls  in  those  jurisdictions  in  which  a  stockholder  is  not 
liable  for  calls  after  a  valid  transfer  of  his  shares.'®    Nor  can  it  after- 


98  Central  Sav.  Bank  v.  Smith,  43 
Colo.  90,  95  Pac.  307. 

93  Upton  V.  Burnham,  3  Bias.  431, 
Fed.  Cas.  No.  16,798.  And  see  Union 
Bank  of  Louisiana  v.  Desban,  2  Bob. 
(La.)  486. 

94  See  §  3791,  supra. 

95  United  States.  Whitney  v.  But- 
ler, 118  U.  S.  655,  30  L.  Ed.  266;  Gie- 
sen  V.  London  &„  N.  W.  American 
Mortg.  Co.,  Ltd.,  102  Fed.  584;  Sny- 
der V.  Foster,  73  Fed.  136;  Young  v. 
McKay,  50  Fed.  394;  Hayes  v.  Shoe- 
maker, 39  Fed.  319.  But  see  Brown  v. 
Adams,  9  Biss.  181,  Fed.  Oas.  'No. 
1,986. 

Colorado.  Central  Sav.  Bank  v. 
Smith,  43  Colo.  90,  95  Pac.  307. 

Connecticut.  Eussell  v.  Easter- 
brook,  71   Conn.  50,  40  Atl.  905 

Maryland.  Real  Estate  Trust  Co. 
V.  Bird,  90  Md.  229,  44  Atl.  1048. 

,  MassachusettB.    Sargent  v.  Franklin 
Ins.  Co.,  8  Pick.  90,  19  Am.  Dec.  306. 

Michigan.  Faster  v.  Row,  120  Mich. 
1,  77  Am.  St.  Eep.  565,  79  N.  W. 
696. 


Minnesota^  Hunt  v.  Seeger,  91 
Minn.  264,  98  N.  W.  91.  See  also 
Basting  v.  Northern  Trust  Co.,  61 
Minn.  307,  63  N.  "W.  721. 

Missouri.  Chouteau  Spring  Co.  v. 
Harris,  20  Mo.  382. 

New  York.  Chemical  Nat.  Bank  of 
New  York  v.  Colwell,  132  N.  Y.  250, 
30  N.  E.  644;  Robinson  v.  National 
Bank,  95  N.  Y.  637. 

Tennessee.  Cox  v.  Elmeudorf,  97 
Tenn.  518,  37  S.  W.  387;  Corniek  v. 
Richards,  3  Lea  1. 

Texas.  Blooming  Grove  Cotton-Oil 
€o.  V.  First  Nat.  Bank  of  Blooming 
Grove  (Tex.  Civ.  App.),  56  S.  W.  552. 

Corporate  officers  cannot  justify 
their  action  in  forcibly  ejecting  a 
transferee  of  stock  from  a  stockhold- 
er's meeting  on  the  ground  that  the 
stock  has  not  been  transferred  to  him 
on  the  books,  where  he  had  done  all 
he  could  to  obtain  such  a  transfer. 
NoUer  v.  Wright,  138  Mieh.  416,  101 
N.  W.  553. 

96  Chouteau  Spring  Co.  v.  Harris, 
20  Mo.  382. 
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wards  attach  the  sha,re3  for.  a  deht  due  to  it  from  the  transferrer, 
where  it  has  no  lien  on  the  shares  '''  And  the  transferee  may  recover 
from  the  corporation  dividends  subsequently  declared,®*  and  may  sue 
as  a  stockholder  to  set  aside  or  enjoin  ultra  vires  transactions  in  viola- 
tion of  the  rights  of  stockholders,  or  to  obtain  redress  for  fraud  or 
misapplication  of  assets.'*'  Nor,  under  such  circumstances,  is  the 
transferrer  liable  to  corporate  creditors  as  a  stockholder  solely  by 
reason  of  the  fact  that  the  transfer  was  not  registered.^ 

But  to  render  this  rule  applicable  there  must  be  a  delivery  of  the 
certificate  to  the  corporation  together  with  a  power  of  attorney  author- 
izing its  transfer,  and  with  a  request  to  transfer  it  made  at  the  time 
of  the  transaction.  A  delivery  to  an  officer  of  the  corporation  as  a 
vendee  and  not  as  such  officer  is  insufficient,^  especially  when  he  him- 
self has  no  authority  to  make  the  transfer  or,  by  virtue  of  his  officer, 
to  direct  it  to  be  made.'  The  notice  of  sale  and  request  to  transfer 
may  be  oral,  however.*  It  has  been  held  that  the  transferee  must  have 
exhausted  all  reasonable  means  to  have  the  transfer  recorded.^    The 


Since  a  corporation  cannot  profit  by 
its  wrongful  refusal  to  transfer  stock 
on  its  books  at  the  request  of  a  trans- 
feree, the  stock  will  be  considered  as 
having  been  transferred  at  the  time 
of  the  request,  in  a.  subsequent  action 
by  the  transferee  to  recover  a  share 
of  an  increase  of  stock  to  which  stock- 
holders were  entitled.  Eeal  Estate 
Trust  Co.  V.  Bird,  90  Md.  229,  44  Atl. 
1048. 

97  Sargent  v.  Franklin  Ins.  Co.,  8 
Pick.  (Mass.)  90,  19  Am.  Dec.  306; 
Eobinsou-  v.  National  Bank,  95  N.  Y. 
637. 

98  Hill  V.  -A'toka  Coal  &  Mining  Co. 
(Mo.);  21  &  W.  508;  Crenshaw  v. 
Corumbian  Min.  Co.,  110  Mo.  App. 
355,  86  S.  W.  260;  Travis  v.  Knox 
Terpezone  Co.,  216  N.  Y.  259,  L.  E.  A. 
1916  A  542,  Ann.  Cas.  1917  A  387,  109 
N.  E.  250,  aff'g  165  N.  Y.  App.  Div. 
156,  150  N.  Y.  Supp.  621;  Eobinson  v. 
National  Bank,  95  N.  Y.  637;  Bloom- 
ing Grove  Cotton-Oil  Co.  v.  First  Nat. 
Bank  of  Blooming  (Jrove  (Tex.  Civ. 
App.),  56  S.  "W.  552.  But  see  Brown  v. 
Adams,  5  Bias.  181,  Fed.  Cas.  No. 
1,986. 
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His  right  to  maintain  an  action  for 
dividends  under  such  circumstances  is 
not  defeated  because  he  has  a  remedy 
by  a  suit  in  equity  to  compel  a  trans- 
fer, or  by  an  action  at  law  for  damn 
ages.  Hill  v.  Atoka  Coal  &  Mining 
Co.  (Mo.),  21  S.  W.  508;  Robinson- v. 
National  Bank    95  N.  Y.  637. 

99  See  §  3805,  supra. 

ISee  §3«10,  infra. 

ZEichmoud  v.  Irons,  121  U.  S.  27, 
30  L.  Ed.  864;  Freeman  v.  Jackson, 
146  Ga.  55,  90  8.  B.  467;  Jackson  v. 
Freeman,  —  Ga.  App.  — ,  93  S.  E.  284; 
Hawkins  v.  Citizens'  Inv.  Co.,  38 
Ore.  544,  64  Pac.  320.  ^  See  also  Earle 
v.  Coyle,  97  Fed.  410,  aflf'g  95  Fed. 
99;  Snyder  v.  Foster,  73  Fed.  136; 
Young  V.  McKay,  50  Fed.  394. 

3  Schofield  V.  Twining,  127  Fed.  486. 

4 ' '  The  notice  of  sale  and  request 
to  transfer  being  conceded,  it  is 
wholly  unimportant  whether  these 
communications  are  oral,  in  writing, 
or  by  signs."  Hayes  v.  Shoemaker, 
39  Fed.  319. 

B  Perkins  v.  Lyons,  111  Iowa  192, 
82  N.  W;  48fi. 
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refusal  to  make  the  transfer  must  also  be  wrongful.®  And  hence  the 
rule  does  not  apply  whe^e  the  stock  has  never  been  delivered  as  between 
the  parties  to  a  contract  for  its  sale  and  the  purchaser  notifies  the 
corporation  not  to  transfer  it.''  Nor  does  it  apply  where  the  books  are 
closed  when  the  corporation  is  requested  to  register  the  transfer,  and 
the  by-laws  provide  that  no  transfer  shall  be  made  while  they  are 
closed.'  Nor  where  the  statute  requires  the  recording  of  a  written 
assignment,  and  no  such  assignment  is  presented  for  record  and  no 
request  to  record  any  written  instrument  is  made.® 

Registration  of  ia  transfer  is  clearly  not  necessary  to  entitle  the 
transferee  to  maintain  an  action  against  the  corporation  to  compel  it 
to  register  the  same,  and  issue  a  new  certificate  to  the  transferee,  or 
to  recover  damages  for  its  refusal  to  do  so.^* 

§3810.  Effect  of  unregistered  transfer  as  against  corporate 
creditors.  In  most  jurisdictions,  provisions  that  shares  of  stock  shall 
be  transferable  only  on  the  books  of  the  corporation  are  regarded 
as  intended,  not  only  for  the  protection  of  the  corporation,  but  also 
for  the  protection  of  persons  dealing  with  the  corporation,  so  that  they 
may  know  who  are  stockholders ;  and  it  is  very  generally  held,  there- 
fore, that  a  transfer  which  is  not  registered  or  deposited  for  registra- 
tion does  not  relieve  the  transferrer  from  liability  to  or  for  the  benefit 
of  creditors  of  the  corporation  for  any  balance  that  may  remain  unpaid 
on  the  shares,  or  from  liability  under  a  statute  imposing  a  liability 
upon  stockholders  over  and  above  the  par  value  of  their  shares.'^    It 

6  The  rule  does  not  apply  where  the  Massachusetts.  Sargent  v.  Frank- 
transfer  fee  required  by  the  by-laws  lin  Ins.  Co.,  8  Pick.  90,  19  Am.  Dee. 
was  not  paid  and  the  assignment  was      306. 

not  stamped  as  required  by  the  laws  Minnesota.     McoUet  Nat.  Bank  v. 

of  England  where  the  corporation  was  City   Bank,   38  Minn.    85,   8   Am.   St. 

incorporated.      Griesen    v.    London    &  Eep.  643,  35  N.  W.  577. 

N.  W.  American  Mortg.  Co.,  Ltd.,  103  Missouri.     Crenshaw  v.   Columbian 

Fed.  584.  Min.  Co.,  110  Mo.  App.  355,  S6  S.  W. 

7  Eussell  V.  Easterbrook,  71  Conn.  50,  260. 

40  Atl.  905.  New  York.    Bank  of  TJtica  v.  Smal- 

8  Under  such  circumstances  the  ley  &  Barnard,  2  Cow.  770,  14  Am. 
transferrer  remains  liable  to  corpo-  Dec.  526,  afE'd  8  Cow.  398;  Commer- 
rate  creditors.  MeCord's  Appeal,  212  cial  Bank  v.  Kortright,  22  Wend.  348, 
Pa.  177,  61  Atl.  804.  34  Am.  Dec.  317;  Kortright  v.  Buffalo 

9  A  mere  request  to  transfer  the  Commercial  Bank,  20  Wend.  91,  afE'd 
stock  on  the  books  is  insuflieient  un-  22  Wend.  348,  34  Am.  Dec.  317. 

der    such    circumstances.      Newell    v.  And  see  §  3816  et  seq ,  infra. 

Williston,  138  Mass.  240.  11  United      Sta,te8.       Robinson     v. 

10  Maiyland.  Baltimore  City  Pas-  Southern  Nat.  Bank,  180  TJ.  S.  29.5,  45 
senger  By.  Co.  v.  Sewell,  35  Md.  238,  6  L.  Ed.  536;  Matteson  v.  Dent,  176  U. 
Am.  Eep.  402.  S.  521,  44  L.  Ed.  571,  aff'g  73  Minn. 
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is  sufficient  to  relieve  the  transferrer  from  liability  under  this  rule, 

New  York.  Shellington  v.  How- 
land,  53  ]Sr.  Y.  371;  Johnson  v.  XJnder- 
hill,  52  N".  Y.  203;  Richards  v.  Eobin, 
175  App.  Div.  296,  162  N.  Y.  Supp.  12; 
Cutting  V.  Damerel,  23  Hun  339,  rev'd 
88  N.  Y.  410. 

Ohio.  Herrick  v.  Wardwell,  58  Ohio 
St.  294,  50  N.  E.  903;  Harpold  v.  Sto- 
bart,  46  Ohio  St.  397,  15  Am.  St.  Eep. 
618,  21  N.  B.  637. 

Oregon.  Hawkins  v.  Citizens'  Inv. 
Co.,  38  Ore.  544,  64  Pae.  320. 

Peniisylvanla.  McCord'^s  Appeal, 
212  Pa.  177,  61  Atl.  804;  Bell's  Ap- 
peal, 115  Pa.  St.  88,  2  Am.  St.  Rep. 
532,  8  Atl.  177;  Knickerbocker  Trust 
Co.  V.  Myers,  133  Fed.  764.  See  also 
Burt  V.  Real  Estate  Exchange,  175  Pa. 
St.  619,  52  Am.  St.  Rep.  858,  34  Atl. 
923. 

South  Carolina..  White  v.  Commer- 
cial &  Farmers '  Bank,  66  S.  C.  491,  97 
Am.  St.  Eep.  803,  45  S.  E.  94;  Parker 
V.  Carolina  Sav.  Bank,  53  S.  C.  583, 
69  Am.  St.  Eep.  888,  31  S.  E.  673. 

This  is  equally  true  in  the  case  of 
bank  stock  although  the  transfer  is 
to  the  bank  itself.  Abilene  State 
Bank  v.  Strachan,  89  Kan.  577,  46  L. 
R.  A.  (N.  S.)  668,  132  Pad.  200. 

The  transferrer  remains  liable 
where  the  transfer  is  not  registered 
because  the  books  are  closed,  and  the 
by-laws  provide  that  no  transfer  shall 
be  registered  while  the  books  are 
■closed.  McOord's  Appeal,  212  Pa. 
177,  61  Atl.  804. 

In  Dain  Mfg.  Co.  v.  Trumbull  Seed 
Co.,  96  Mo.  App.  144,  68  S.  "W.  951, 
and  Standard  Rope  &  Twine  Co.  v. 
Trumbull  Seed  Co.,  95  Mo.  App.  147, 
68  S,  W.  1115,  it  was  held  that  the 
transferrer  was  not  liable  although 
there  had  been  no  transfer  on  the 
books  on  the  ground  that  the  statute 
did  not  make  a  transfer  on  the  books 
a  necessary  requisite  to  title.  But  see 
dictum  to  the  contrary  in  McClaren 
V.  Franoiscus,  43  Mo.  452. 


170,  75  N.  "W.  1041;  Hawkins  v. 
Glenn,  131  U.  S.  319,  33  L.  Ed.  184; 
Richmond  v.  Irons,  121  II.  S.  27,  30 
L.  Ed.  864;  Whitney  v.  Butler,  118 
U.  S.  655,  30  L.  Ed.  266;  Knicker- 
bocker Trust  Co.  V.  Myers,  133  Fed. 
764;  Schofield  v.  Twining,  127  Fed. 
486;  Giesen  v.  London  &  N.  W.  Amer- 
ican Mortg.  Co.,  Ltd.,  102  Fed.  584. 
See  also  Masury  v.  Arkansas  Nat. 
Bank,  93  Fed.  603. 

Connecticut.  Russell  v.  Easter- 
brook,  71  "Conn.  50,  40  Atl.  905.  See 
also  Davis  v.  First  Bapt.  Soe.  of  Es- 
sex, 44  Conn.  582. 

Illinois.  Sherwood  v.  Illinois  Trust 
&  Savings  Bank,  195  111.  112,  88  Am. 
St.  Eep.  183,  62  N.  E.  835'. 

Kansas.  Abilene  State  Bank  v. 
Strachan,  89  Kan.  577,  46  L.  R.  A.  (N. 
S.)  668,  132  Pac.  200;  Faulkner  v. 
Bank  of  Topeka,  77  Kan.  385,  94  Pae. 
153;  Henley  v.  Myers,  76  Kan.  723, 
17  L.  E.  A.  (N.  S.)  779,  .93  Pae.  168, 
173;  Pine  v.  Western  Nat.  Bank,  63 
Kan.  462,  65  Pac. 690;  Plumb  v.  Bank 
of  Enterprise,  48  Kan.  484,  29  Pac. 
699;  Topeka  Mfg.  Co.  v.  Hale,  39  Kan. 
23,  17  Pac.  601. 

Kentucky.  Bracken  v.  Nichol,  124 
Kj.  628,  11  L.  R.  A.  (N.  S.)  818,  14 
Ann.  Oas.  896,  99  S.  W.  920. 

Maine.  Barron  v.  Burrill,  86  Me. 
72,  29  Atl.  S38;  Dane  .v.  Young,  61  Me. 
160;  Fowler  v.  Ludwig,  34  Me.  455. 

Maryland.  Magruder  v.  ^^olston,  44 
Md.  349,  22  Am.  Rep,  47.  See  also 
Kerr  v.  Urie,  86  Md.  72,  38  L.  R.  A. 
119,  63  Am.  St.  Rep.  495,  37  Atl.  789. 

Massachusetts.  Johnson  v.  Somer- 
viHe  Dyeing  &  BleacJhing  Co.,  15  Gray 
216. 

Minnesota.  Harper  v.  Carroll,  66 
Minn.  487,  69  N.  W.  610,  1069.  See 
also  Hunt  v.  .'Seeger,  91  Minn.  264,  98 
N.  W.  91;  Basting  v.  Northern  Trust 
Co.,  61  MSnn..  307,  63  N.  W.  721. 

MiasisisiFpl.  Kriger  v.  Hanover 
Nat.  Bank,  72  Miss.  462,  16  So.  351. 
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however,  if  he  has  done  everything  which  the  law  requires  him  to  do  in 
order  to  secure  the  transfer  on  the_books,  although  the  transfer  has  not 
in  fact  been  registered  because  of  the  neglect  or  refusal  of  the  proper 
corporate  officers  to  register  it.^^  And  the  transferee  may  be  held 
liable  although  the  provisions  as  to  registration  have  not  been  eom- 


12  United  States.  Earle  v.  Oarson, 
.188  U.  S.  42,  47  L.  Ed.  373,  aff'g  107 
Fed.  639,  60  L.  K.  A.  266;  Matteson 
V.  Dent,  176  U.  S.  521,  44  L.  Ed.  571, 
aff'g  73  Minn.  WO,  75  N.  "W.  1041,  70 
Minn.  519,-  73  N.  W.  416;  Eiohmond 
V.  Irons,  121  TJ.  S.  27,  30  L.  Ed.  864; 
"Whitney  v.  Butler,  118  U.  S.  655,  30 
L.  Ed.  266;  Earle  v.  Coyle,  97  Fed. 
410,  aff'g  95  Fed.  99;  Snyder  v.  Fos- 
ter, 73  Fed.  136;  Young  v.  McKay,  50 
Fed.  394;  Hayes  v.  Shoemaker,  39 
Fed.  319.  See  also  McDonald  v. 
Dewey,  202  U.  S.  510,  50  L.  Ed.  1128, 
6  Ann.  Cas.  419,  rev'g  judgment  134 
Fed.  528. 

Ckmuecticut.  See  Eussell  v.  Easter- 
brook,  71  Conn.  50,  40  Atl.  905. 

G-eorg^a.  Jackson  v.  Freeman,  — 
Ga.  App.  — ,  93  S.  E.  284.  See  also 
Freeman  v.  Jackson,  146  Ga.  55,  90 
6.  E.  467. 

Kansas.  See  Henley  v.  Myers,  76  Kan. 
723, 17  L.  E.  A.  (N.  S.)  779, 93  Pac.  168, 
173;  Pine  v.  Western  Nat.  Bank,  63 
Kan.  462,  65  Pac.  690;  Plumb  v.  Bank 
of  Enterprise,  48  Kan.  484,  29  Pae. 
699. 

Kentucky.  Bracken  v.  Nicol,  124 
Ky.  628,  11  L.  E.  A.  (N.  S.)  818,  14 
Ann.  Cas.  896,  99  S.  W.  920. 

Michigan.  Foster  v.  Eow,  120  Mich. 
1,  77  Am.  St.  Eep.  565,  79  N.  W.  696. 

Minnesota.  Hunt  v.  Seeger,  91 
Minn.  264,  98  N.  W.  91.  See  also  Bast- 
ing V.  Northern  Trust  Co.,  61  Minn. 
307,  63  N.  "W.  721. 

New  York.  Chemical  Nat.  Bank  of 
New  York  v.  Colwell,  132  N.  Y.  250, 
30  N.  E.  644. 

Oregon.  See  Hawkins  v.  Citizens' 
Inv.  Co.,  38  Ore.  544,  64  Pac.  320. 

Tennessee.  Cox  v.  Elmendorf,  97 
Tenn.  518,  37  S.  W.  387. 


Where  a  stockholder  in  good  faith 
sells  his  stock,  does  all  that  he  be- 
lieves is  necessary  to  effect  a  transfer, 
and  requests  the  corporate  (jfScers 
having  charge  of  the  books  to  do  all 
that  is  necessary  to  that  end,  and 
they  inform  him  that  there  is  noth- 
ing more  to  be  done,  he  is  relieved 
from  the  statutory  double  liability  to 
creditors  although  the  corporation  did 
not  keep  a  stock  book  as  required  by 
statute  and  hence  the  transfer  was 
not  recorded  therein.  Bracken  v. 
Nicol,  124  Ky.  628,  11  L.  E.  A.  (N. 
S.)  818,  14  Ann.  Oas.  896,  99  S.  W. 
920. 

Where  the  statute  requires  directors 
to  be  stockholders-  throughout  their 
terms  of  office,  a  director  who  sells  his 
stock  and  does  all  that  he  can  to  pro- 
cure a  transfer  on  the  books,  ceases  to 
be  a  director,  and  cannot?  be  held  li- 
able as  a  director  for  a  corporate  debt 
because  of  a  subsequent  failure  to  file 
an  annual  report.  Chemical  Nat. 
Bank  of  New  York  v.  Colwell,  132 
N.  Y.  250,  30  N.  E.  644. 

In  Hayes  v.  Shoemaker,  39  Fed.  319, 
it  is  said  that"  the  decision  ic  Whit- 
ney v.  Butler,  supra,  was  "based  upon 
the  broad,  rational  doctrine  that  the 
duty  of  the  stockholder  was  done 
when  he  liad  sold  the  stock,  notified 
the  bank  of  tbe  sale,  requested  the 
proper  entries  to  be  made  and  clothed 
the  bank  officials  with  full  authority 
to  make  them." 

In  Harpold  v.  Stobart,  46  Ohio  St. 
397,  15  Am.  St.  Eep.  618,  21  N.  E. 
637,  the  transferrer  was  held  liable 
where  the  transfer  was  entered  in  a 
small  book  at  the  corporate  office,  and 
it  was  then  understood  that  the  sec- 
retary  would   make  it  in   the  stock 
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plied  with,  where  a  certificate  has  been  issued  to  and  accepted  by 
him.^' 

This  subject  will  be  further  considered  in  subsequent  sections  in 
connection  with  the  liability  of  stockholders  to  corporate  creditors.^* 

§3811.  E£fect  of  unre^tered  transfer  as  against  creditors  of 
apparent  owner — General  rules.  There  is  considerable  conflict  of 
authority  as  to  the  effect  of  an  unregistered  transfer  as  against  a 
subsequent  attaching  or  execution  creditor  of  the  transferrer,^^  which, 
it  has  been  said,  "is  attributable,  for  the  most  part,  to  the  peculiar 
terms  of  the  statutes  of  the  various  states,  bearing  upon  the  question, 
and  to  differences  in  constructio];^  of  like  and  similar  statutes  by  the 
courts  of  different  states. ' '  ^^  Some  of  the  courts  hold  that,  until  a 
transfer  is  registered,  or  deposited  with  the  corporation  for  registra- 
tion, the  shares  are  subject  to  execution  or  attachment  by  the  creditors 
of  the  transferrer,  at  least  if  they  have  no  notice  of  the  transfer.  This 
rule  obtains  in  Colorado,^''  Indiana,^*  lowa,^®  New  Mexico,^"  Ver- 


book,  which  was  at  his  house,  but  he 
neglected  to  do  so. 

As  to  the  effect  of  a  failure  or  re- 
fusal to  register  transfers  generally, 
see  §  3809,  supra. 

ISLaing  v.  Burley,  101  111.  591. 

14  See  subd.  xxxiv,  infra. 

IB  For  a  valuable  discussion  of  the 
various  rules  and  decisions  on  this 
subject  see  Lipscomb's  Adm'r  v.  Con- 
don, 56  W.  Va.  416,  67  L.  B.  A.  670, 
107  Am.  St.  Eep.  938,  49  S.  E.  392. 

16 liipscomb 's  Adm'r  v.  Condon,  56 
W.  Va.  416,  67  L.  E.  A.  670,  107  Am. 
St.  Eep.  938,  49  S.  E.  392.  And  see 
to  the  ^ame  effect,  Everitt  v.  Farmers 

6  Merchants  Bank,  82  Neb.  191,  20  L. 
E.  A.  (N.  S.)  996,  117  N.  W.  401. 

17  "Weber  v.  Bullock,  19  Colo.  214, 
35  Pac.  183;  Conway  v.  John,  14  Colo. 
30,  23  Pac.  170;  Isbell  v.  Graybill, 
19  Colo.  App.  508,  76  Pac.  550;  First 
Nat.  Bank  of  Longmont  v-  Hastings, 

7  Colo.  App.  129,  42  Pac.  691. 

This  as  true  even  though  the  at- 
taching creditor  has  notice  of  the  pre- 
vious transfer.  First  Nat.  Bank  of 
Longmont  v.  Hastings,  7  Oolo.  App. 
129,  42  Pac.  691. 

The  Colorado  statute  provides  that 


no  transfer  of  stock  shall  be  valid  for 
any  purpose,  except  to  render  the  per- 
son to  whom  it  is  made  liable  for  the 
debts  of  the  company,  unless  it  is  en- 
tered in  the  proper  book  of  the  com- 
pany within  60  days  from  the  date  of 
the  transfer. 

18  State  v.  First  Nat.  Bank,  89  Ind. 
302;  Coleman  v.  Spencer,  5  Blackf. 
(Ind.)  197.  See  also  Boone  v.  Van 
Gorder,  164  Ind.  499,  108  Am.  St.  Eep. 
314,  74  N.  E.  4. 

19  The  statutory  provision  that  a 
transfer  shall  not  be  valid,  except  a? 
between  the  parties,  until  it  is  regis- 
tered, has  been  construed  as 
rendering  an  unregistered  transfer  in- 
effectual as  against  subsequent  execu- 
tion or  attaching  creditors  of  the 
transferrer,  although  they  may  have 
actual  notice  of  the  transfer.  Perkins 
V.  Lyons,  111  Iowa  192,  82  N.  W.  486; 
Ottumwa  Screen  Co.  v.  Stodghill,  103 
Iowa  437,  72  N.  W.  669;  Eyan  v. 
Campbell,  71  Iowa  760,  32  N.  W.  340; 
Ft.  Madison  Lumber  Co.  v.  Batavian 
Bank,  71  Iowa  270,  60  Am.  Eep.  789, 
32  N.  W.  336;  Hair  v.  Burnell,  106 
Fed.  2'80   (under  the  Iowa  statute). 

20  Lyndon ville    Nat.    Bank    v.    Fol- 
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mont,^^  and  apparently  likewise  in  Arizona,^^  Connecticut,^^  Plori- 

Bunnel,  6  Conn.  552;  Nortlirop  v.  New- 
ton &  B.  Turnpike  Co.,  3  Conn.  544. 
See  also  Williams  v.  Mechanics '  Bank, 
5  Blatchf.  59,  Fed.  Cas.  No.  17,727. 

In  Colt  V.  Ives,  31  Conn.  25,  81  Am. 
Dee.  161,  the  court,  after  citing  some 
of  the  earlier  cases  to  this  effect,  said, 
"These  cases,  and  others  to  the  same 
effect,  being  actions  at  law,  conver- 
sant only  with  what  at  the  time  was 
considered  the  strict  legal  title  to  cor- 
porate stock,  have  necessarily  no  con- 
trolling force  in  a  case  depending  upon 
equitable  instead  of  legal  principles." 
It  also  held  that  in  equity  the  ven- 
dee's title  ought  to  prevail  where  he 
purchased  in  good  faith  and  for  a  val- 
uable consideration,  and  has  done  all 
the  law  requires  of  him  and  all 
that  it  was  possible  for  him  to  do  in 
taking  such  possession  as  the  nature 
of  the  property  was  susceptible  of.  In 
this  case  the  vendor  did  all  that  he 
could  to  procure  a  transfer  on  the  . 
books,  but  the  secretary  refused  to 
permit  a  transfer.  The  attaching 
creditors  also  knew  of  the  prior  as- 
signment. 

In  Gray  v.  Graham,  87  Conn.  601, 
49  L.  E.  A.  (N.  S.)  1159,  89  Atl.  262, 
it  is  said:  "Our  earlier  cases  seem  to 
hold  *  *  *  that  the  right  of  an 
attaching  creditor  of  the  legal  title 
on  the  books  of  the  company  is  su- 
perior to  that  of  the  beneficial  owner 
of  the  stock  untransferred  on  the 
books  of  the  company.  These  deci- 
sions have  been  limited  and  explained 
as  being  actions  at  law  conversant 
with  the  strict  legal  title,  and  having 
'no  •controlling  force  in  a  .case  de- 
pending upon  equitable  instead  .  of 
legal  principles.'  Colt  v.  Ives,  31 
Conn.  25;  Reed  v.  Copeland,  50  Conn. 
472."  After  referring  to  and  com- 
menting on  certain  cases  in  which  an 
equitable  title  had  been  protected 
against  a  technical  legal  title,  the 
court  further  said:     "In  the  absence 


som,  7  N.  M.  611,  38  Pac.  253.  In 
this  case  one  in  whose  name  stock 
stood  on  tihe  books  of  the  company 
made  a  general  assignment  of  all  of 
his  property,  including  said  stock,  fdr 
the  benefit  of  his  creditors.  The 
transfer  of  the  stock  to  the  assignee 
was  not  registered,  and  the  certificates 
were  in  the  possession  of  a  third  per- 
son to  whom  they  had  tieen  hypothe- 
cated as  security.  After  the  execu- 
tion and  filing  of  the  deed  of  assign- 
ment, but  before  the  assignee  had 
qualified  by  giving  bond,  a  creditor  of 
the  assignor  sued  out  a  writ  of  at- 
tacihment  which  he  had  levied  upon 
the  stock.  It  was  held  that  no  title 
to  the  stock  passed  to  the  assignee, 
and  that  whatever  interest  the  as- 
signor had  in  the  stock  was  ubject  to 
the    attachment. 

The  statute  provides  that  no  trahs- 
fer  shall  be  valid,  except  as  between 
the  parties,  until  it  is  entered  upon 
the  corporate  books. 

21  The  rights  of  the  creditor  are  su- 
perior where  he  has  no  notice  of  the 
transfer.  French  v.  White,  78  Vt.  89, 
2  L.  E.  A.  (N.  S.)  804,  6  Ann.  Cas.  479, 
62  Atl.  35. 

But  the  rights  of  the  transferee  are 
superior  where  the  attaching  creditor 
has  notice  of  the  transfer.  Cheever 
V.  Meyer,  52  Vt.  66.  See  also  Sabin 
V.  Bank  of  Woodstock,  21  Vt.  353. 

22  In  Dean  Eapid  Tel.  Co.  v.  Howell, 
162  Mo.  App.  100,  144  S.  W.  135,  it 
is  held  that  under  the  statute  of  Ari- 
zona, which  provides  that  transfers 
shall  not  be  valid  except  as  between 
the  parties  until  entered  on  the  cor- 
porate books,  the  rights  of  an  attach- 
ing creditor  having  no  notice  are  su- 
perior to  those  of  the  transferee. 

23  The  earlier  Connecticut  cases 
held  that  the  right  of  the  attaching 
creditor  was  superior.  See,  for  ex- 
ample, Shipman  v.  .Sltna  Ins.  Co.,  29 
Conn.    245;    Oxford    Turnpike    Co.    v. 
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da,^*  North  Carolina^*  and  South  Carolina,^^  and  it  is  the  rule  by  ex- 
press statutory  provision  in  Alabama.^' 


of  statutory  prohibition,  the  equitable 
title  will  be  supported  ahead  of  the 
holder  of  the  legal  title  unless  the 
beneficial  owner  is  estopped  from 
pressing  his  ownership  against  a  cred- 
itor who  has  been  injured  by  reli- 
ance upon, possession  of  the  legal  titlg, 
or  unless  a  general  rule  of  law  based 
on  public  policy  forbids. ' '  In  this 
case  stock  was  transferred  on  the 
books  without  consideration  and  with- 
out intending  to  give  the  transferee 
the  beneficial  interea.t,  but  merely  to 
enable  him  to  act  as  a  director,  and 
the  certificate  was  never  delivered  to 
him,  and  it  was  held  that  the  right  of 
the  transferrer  to  the  stock  was  su- 
perior to  that  of  an  attaching  cred- 
itor of  the  transferee  who  did  not 
know  when  he  extended  the  credit 
that  the  stock  in  question  stood  in  his 
name  and  hence  did  not  extend  the 
credit  on  the  faith  of  his  apparent 
ownership. 

Pub.  Acts  1903,  c.  194,  §  20,  pro- 
vides that  shares  of  stock  may  be 
pledged  by  delivering  the  certificate 
to  the  pledgee  with  power  of  attor- 
ney for  its  transfer;  "but  no  such 
pledge  shall  be  effectual  to  hold  such 
stock  against  any  person  other  than 
the  pledgor,  his  executor,  or  admin- 
istrator, unless  there  shall  be  an  ac- 
tual transfer  of  the  same  upon  the 
books  of  the  corporation,  or  unless  a 
copy  of  such  power  of  attorney  shall 
be  filed  with  the  corporation." 

In  Hotchkiss  &  Upson  Co.  v.  Union 
Nat.  Bank,  68  Fed.  76,  the  court,  con- 
struing an  earlier  statute  to  the  same 
effect,  held  that  the  purpose  of  the 
provision  requiring  a  transfer  on  the 
books  or  the  filing  of  a  power  of  at- 
torney was  to  give  notice  of  the 
pledge,  and  that  actual  notice  would 
take  the  place  of  such  registration 
or  filing.     In  tiis  case  the   question 


was  one  of  priority  as  between  an  un- 
registered pledge  and  a  lien  claimed 
by  the  corporation.  Id.  §  21,  provides 
that  stock  "shall  be  transferable  only 
on  the  books  in  such  manner  as  the 
by-laws  shall  prescribe."  See  also 
New  York  Commercial  Oo.  v.  Francis, 
83  Fed.  769,  which  refers  to  the  Con- 
neoticut  decisions  on  this  subject. 

Under  a  statute  providing  that  di- 
rectors shall  be  stockholders,  it  is  in- 
tended that  such  directors  be  actually 
and  not  nominally  stockholders,  but 
the  violation  of  such  a  statute  would 
not  affect  the  beneficial  ownership  of 
stock.  And  the  fact  that  a  person 
transfers  stock  without  consideration 
and  solely  for  the  purpose  of  quali- 
fying the  transferee  to  serve  as  a  di- 
rector will  not  preclude  the  transferee 
from  asserting  title  to  such  stock  as 
against  an  attaching  creditor  of  the 
transferrer.  Gray  v.  Graham,  87 
Conn.  601,  49  L.  R.  A.  (N.  S.)  1159, 
89  Atl.  262. 

24  In  State  v.  Suwannee,  21  Fla.  1, 
it  is  said  by  way  of  dictum  that  "if 
an  assignee  of  stock  in  an  incorpo- 
rated oompauy  chooses  to  permit  it  to 
remain  registered  in  the  name  of  the 
assignor,  it  may  as  a  matter  of  law 
become  liable  to  be  seized  for  the 
debts  of  the  registered  owner." 

25  In  Morehead  v.  Western  North 
Carolina  E.  Co.,  96  N.  C.  362,  2  S.  E. 
247,  it  is  intimated,  but  not  decided, 
that  a  purchaser  at  an  attachment 
sale  would  get  a  title  superior  to  that 
of  a  previous  transferee  whose  trans- 
fer had  not  been  registered. 

26  See  Fraser  &  Dill  v.  Charleston, 
11  S.  C.  486,  503,  where  it  is  said  by 
way  of  dictum  that  "perhaps"  title 
would  not  pass  by  an  unregistered  as- 
signment as  against  an  attaching' cred- 
itor without  notice. 

ZTMarbury  Lumber  Cc).  t.  Hunter, 
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On  the  other  hand,  the  view  is  taken  by  other  courts  that  an  unreg- 
istered transfer  will  prevail  as  against  attaching  or  execution  creditors 
of  the  transferrer,  even  when  there  is  an  express  provision  that  shares 
shall  be  transferable  only  on  the  books  of  the  corporation,  and  In  some 
states  this  is  held  to  be  true  even  though  the  creditor  may  have  no 
notice  of  the  traoasfer.  Reasons  given  in  support  of  this  rule  are  that 
it  is  in  accordance  with  the  general  rule  that  an  attaching  creditor 
only  obtains  a  lien  upon  the  title  or  interest  which  the  defendant  has 
in  the  property  at  the  time  of  the  levy,  and  if  all  title  and  interest 
has  passed  from  the  debtor  to  a  third  person  the  attaching  creditor 
gets  nothing  by  the  levy ;  ^'  and  also  that  the  provision  requiring 


169  Ala.  503,  53  So.  1028;  Dittey  v. 
First  Nat.  Bank,  112  Ala.  391,  20  So. 
476;  Aibels  v.  Planters'  &  Merchants' 
Ins.  Co.,  92  Ala.  382,  9  So.  423;  White 
V.  Eankiu,  90  Ala.  541,  8  So.  118;  Ber- 
ney  Nat.  Bank  v.  Pinckard,  87  Ala. 
577,  6  So.  364. 

The  registered  owner  is  regarded  as 
the  true  owner  for  purposes  of  at- 
tachment, execution  and  sale.  We- 
tumpka  Bridge  Co.  v.  Kidd,  124  Ala. 
242,  27  So.  431. 

Under  the  statute,  stock  is  subject 
to  sale  on  execution  against  the  reg- 
istered owner  although  it  was  pur- 
chased by  him  for  a  third  person  who 
paid  the  purchase  price,  and  though 
the  certificates  were  delivered  to  such 
third  person  who  did  not  observe  that 
they  were  not  issued  in  her  name. 
Marbury  Lumber  Co.  v.  Hunter,  169 ' 
Ala.  503,  53  So.  1028. 

But  an  unregistered  assignment  by 
way  of  pledge  is  good  as  against  a 
purchaser  at  an  execution  sale  where 
both  he  and  the  judgment  creditor 
had  actual  knowledge  of  the  transfer 
at  the  time  of  the  issuance  and  levy 
of  the  execution.  Selma  Bridge  Co. 
V.  Harris,  132  Ala.  179,  31  So.  508.  See 
also  Dittey  v.  First  Nat.  Bant,  112 
Ala.  391,  20  So.  476. 

28  United  States.  Masury  v.  Arkan- 
sas Nat.  Bank,  93  Fed.  603,  rev'g  87 
Fed.  381;  Continental  Nat.  Bank  v. 
Eliot  Nat.  Bank,  7  F«d.  369. 


Califo-mia.  National  Bank  of  Pa- 
cific V.  Western  Pac.  B.  Co.,  157  Cal. 
573,  27  L.  E.  A.  (N.  S.)  987,  21  Ann. 
Cas.  1391,  108  Pac.  676. 

Iionisiana.  Kern  v.  Day,  45  La. 
Ann.  71,  12  So.  6. 

Nebraska.  Bveritt  v.  Farmers  & 
Merchants  Bank,  82  Neb.  191,  20  L.  E. 
A.  (N.  S.)  996,  117  N.  W.  40L 

New  Jersey.  Eeilly  v.  Abaecon 
liand  Co.,  75  N.  J.  Eq.  71,  71  Atl.  248. 

New  York.  Smith  v.  American  Coal 
Co.,  7  Lans.  317. 

South  Dakota.  State  Banking  & 
Trust  Co.  V.  Taylor,  25  S.  D.  577,  29 
L.  E.  A.  (N.  S.)  523,  127  N.  W.  590. 

Washington.  Port  Townsend  Nat. 
Bank  v.  Port  Townsend  Gas  &  Fuel 
Co.,  6  Wash.  597,  34  Pac.  155. 

West  Virginia.  Lipscomb's  Adm'r 
V.  Condon,  56  W.  Ta.  416,  67  L.  E.  A. 
670,  107  Am.  St.  Eep.  938,  49  S.  E. 
392. 

"A  transfer  by  an  assignment  of 
the  certificate  leaves  nothing  in  the 
assignor  which  can  be  reached  by 
subsequent  attachment  or  levy  of  exe- 
cution, although  the  stock  remains  in 
his  name  upon  the  'books  of  the  com- 
pany; and  *  *  *  it  is  immaterial 
that  the  by-laws  or  rules  of  the  cor- 
poration require  the  transfer  to  be 
made  upon  its  books."  Everitt  v. 
Farmers  &  Merchants  Bank,  82  Neb. 
191,  20  L.  E.  A.  (N.  S.)  996,  117  N, 
W.  401. 
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transfers  to  be  made  on  the  books  does  not  operate  as  a  recording  or 
registration  law  in  the  interest  and  for  the  protection  of  creditors  of 
the  stockholders,  especially  where  they  are  not  open  to  their  inspec- 
tion.^*   This  rule  obtains  in  California.'"     Other  jurisdictions  which 


29  United  States.  StoWe  v.  Harvey, 
241  V.  6.  199,  60  L.  Ed.  953,  aff'g  219 
Fed.  17;  Continental  Nat.  Bank  v. 
Eliot  Nat.  Bank,  7  Fed.  369. 

OaUfomia.  National  Bank  of  Pa- 
cific V.  Western  Pac.  E.  Co.,  157  Cal. 
573,  27  L.  E.  A.  (N.  S.)  987,  21  Ann. 
Cas.  1391,  108  Pac.  676. 

Delaware.  Allen  v.  Stewart,  7  Del. 
Ch.  2S7,  44  Atl.  786. 

Idaho^  Mapleton  Bank  v.  Stand- 
rod,  8  Idaho  740,  67  L.  E.  A.  666,  71 
Pac.  119. 

Kentucky.  First  Nat.  Bank  of  Lex- 
ington V.  Bowman,  168  Ky.  433,  182 
S.  W.  195;  Thurber  V.  Crump,  86  Ky. 
408,  6  S.  W.  145. 

Mississippi.  Clark  v.  German  Se- 
curity Bank,  61  Miss.  611. 

New  Jersey.  Eeilly  v.  Absecon 
Land  Co.,  75  N.  J.  Eq.  71,  71  Atl.  248. 

North  Dakota.  Doty  v.  First  Nat. 
Bank  of  Larimore,  3  N.  D.  9,  17  L. 
E.  A.  259,  53  N.  "W.  77,  construing 
the  National  Bainking  Act. 

Pennsylvania.  Com.  v.  Watmough, 
6  Whart.  117. 

South  Dakota.  State  Banking  & 
Trust  Co.  V.  Taylor,  25  S.  D.  577,  29 
L.  E.  A.  (N.  S.)  523,  127  N.  W. 
590. 

Washington.  Port  Townsend  Nat. 
Bank  v.  Port  Townsend  Gas  &  Fuel 
Co.,  6  "Wash.  597,  64  Pae.  155. 

West  Virginia..  Lipscomb's  Adm'r 
V.  Condon,  66  W.  Va.  416,  67  L.  E.  A. 
670,  107  Am.  St.  Rep.  938,  49  S.  E. 
392. 

"It  is  manifest  that  9U«h  provi- 
sions cannot  be  easily  considered  as 
intended  to  have  the  effect  of  re- 
cording statutes  for  the  protection  of 
creditors  of  stockholders,  for  the  pub- 
lic at  large  is  not  entitled  to  access 
to   the   books    of   our   corporations. ' ' 


Eeilly  v.  Absecon  Land  Co.,  75  N.  J. 
Eq.  71,  71  Atl.  248. 

SO  An  Unregistered  transfer  is  valid 
as  against  the  lien  of  a  subsequent 
attachment  by  a  creditor  of  the  trans- 
ferrer, whether  such  creditor  has  no- 
tice of  the  transfer  or  not.  National 
Bank  of  Pacific  v.  Western  Pac.  E. 
Co.,  157  Cal.  573,  27  L.  E.  A.  (N.  S.) 
987,  21  Ann.  CaS.  1391,  108  Pac.  676, 
reviewing  the  California  cases  on  this 
subject. 

This  is  true  though  the  statute  pro- 
vides that  a  transfer  by  indorsement 
and  delivery  of  the  certificate  "is  not 
valid,  except  as  to  th^  parties  there- 
to," until  the  same  is  entered  upon 
the  corporate  books.  This  provision 
is  so  construed  as  to  make  unregis- 
tered transfers  valid  as  to  all  the 
world  except  subsequent  purchasers  in 
good  faith  without  notice.  Nor  is  the 
rule  affected  by  the  fact  that  the 
stock  certificate  recites  that  it  is 
transferable  only  on  the  books  of  the 
company  and  on  surrender  of  the  cer- 
tificate. National  Bank  of  Pacific  v. 
Western  Pac.  R.  Co.,  157  Cal.  573, 
27  L.  E.  A.  (N.  S.)  987,  21  Ann  Cas. 
1391,  108  Pac.  676. 

The  rule  applies  to  a.  subsequent  at- 
tachment by  the  corporation  itself. 
National  Bank  of  Pacific  v.  Western 
Pac.  E.  Co.,  157  CaJ.  573,  27  L.  K. 
A.  (N.  S.)  987,  21  Ann.  Gas.  1391,  108 
Pac.  676. 

A'  purchaser  at  an  execution  sale  of 
the  stock  as  the  property  of  the  reg- 
istered owner  acquires  no  title  as 
against  a  prior  unregistered  transfer 
of  which  he  has  notice.  National 
Bank  of  Pacific  v.  Western  Pac.  E. 
Co.,  157  Cal.  573,  27  L.  E.  A.  (N.  S.) 
987,  21  Ann.  Cas.  1391,  108  Pac.  676; 
Blakeman   v.   Puget  Sound   Iron   Co., 
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apply  it  are  Delaware,^^  Idaho,^^    Kentucky ,^^    Louisiana,'*   Michi- 


72  OaJ.  321,  13  Pao.  872;  Parmers' 
Nat.  GFold  Bank  v.  Wilson,  58  Cal. 
«00;  Winter  v.  Belmont  Min.  Co.,  53 
.Cal.  428;  People  v.  Elmore,  35  Cal. 
653;  Weston  -v.  Bear  Eiver  &  A.  Water 
&  Mining.Co.,   6   Gal.  425. 

But  sueh  a  purchaser  acquires  no 
title  as  against  a  prior  unregistered 
title  of  which  he  has  notice.  West 
Coast  Safety  Faucet  Co.  v.  Wulff,  133 
Cal.  315,  85  Am.  St.  Rep.  171,  65  Pao. 
622;  Farmers'  Nat.  Gold  Bank  v.  Wil- 
son, 58  Cal.  eOO;  Winter  v.  Belmont 
Min.  Co.,  53  Cal.  428;  Naglee  v.  Pa- 
cific Wharf  Co.,  20  Cal.  529. 

31  The  rights  of  a  pledgee  under  an 
unregistered  transfer  are  superior  tO' 
those  of  an  attaching  creditor,  where 
neither  the  charter  nor  a  general  law 
negatives  all  other  modes  of  transfer 
except  a  transfer  on  the  books.  Allen 
V.  Stewart,  7  Del.  Ch.  287,  44  Atl.  786. 
In  thia  case  a  sale  of  stock  on  execu- 
tion was  enjoined.  The  question  of 
notice  was  not  referred  to,  and  it  does 
not  appear  whether  the  creditor  had 
notice  or  not. 

In  Trimble  v.  Vandegrift,  7  Houst. 
(Del.)  451,  32  Atl.  632,  the  court  or- 
dered a  sale  of  stock  under  an  at- 
tachment fi.  fa.,  although  the  return 
stated  that  the  corporation  had  no- 
tice of  a  sale  of  the  stock  prior  to  the 
attachment,  where  it  did  not  say  how 
or  from  whom  it  received  such  notice, 
or  to  whom  such  sale  was  made. 

32Mapleton  Bank  v.  Standrod,  8 
Idaho  740,  67  L.  E.  A.  656,  71  Pac. 
119.  In  this  ease  it  was  held  that 
an  unregistered  pledge  was  good  as 
against  an  attachment.  Apparently 
there  had  been  no  sale  under  the  at- 
tachment, and  it  does  not  appear 
whether  the  attaching  creditor  had 
notice.  But  the  court  states  the  ques- 
tion for  decision  to  be  whether  the 
lieu  acquired  by  the  Mtachment  is  su- 
perior to  the  lien  of  a  prior  pledge,  of 
which  the  attaching  creditor  has  no- 


tice prior  to  the  execution  sale. 

33  In  First  Nat.  Bank  of  Lexington 
V.  Bowman,  168  Ky.  433,  182  8.  W. 
195,  it  is  held,  under  Ky.  St.  §545, 
providing  merely  that  shares  shall 
be  transferred  on  the  books  in  such 
manner  as  the  by-laws  may  direct, 
and  that  each  person  becoming  a 
shareholder  by  such  transfer  shall,  in 
proportion , to  his  shares,  succeed  to  all 
thfe  rights  and  liabilities  of  prior 
stockholder,  that  a  bona  fide  pur- 
chaser is  protected,  in  the  absence  of 
fraud,  against  subsequent  attachment 
or  execution  against  his  vendor,  al- 
though he  failed  to  have  the  assign- 
ment recorded  on  the  corporate  books. 
Nothing  is  said  as  to  whether  the  at- 
taching  creditor  had  notice. 

"  The  validity  of  the  sale  and  trans- 
fer in  good  faith  of  stock  in  a  cor- 
poration cannot  be  attacked  by  a 
creditor,  by  virtue  of  an  attachment 
levied  after  such  transfer  was  made, 
on  the  ground  that  the  transfer  of  the 
stock  was  not  made-  on  the  books  of 
the  corporation."  Husbajid  v.  Line- 
haii,  168  Ky.  304,  Ann.  Oas.  1917  D 
954,  181  S.  W.  1089.  In  this  case  it 
appeared  that  the  attaching  creditor 
kue-y  of  the  transfer  before  the  levy. 
The  provision  as  to  a  transfer  on  the 
books   was  in    the   stock   certificates. 

Under  a  former  statute  providing 
that  transfers  of  stock  should  not  be 
valid  except  as  between  the  parties 
until  entered  .upon  the  books  of  the 
company  it  was  held  that  a  transfer 
by  separate  writing  to.  a,  bona  fide 
purchaser  for  value  without  notice 
was  valid  as  to  creditors  bf  the  stock- 
holder. Thurber  v.  Crump,  86  Ky. 
408,  6  S.  W.  145. 

34  Kern  v.  Day,  45  Iia.  Ann.  71,  12 
So.  6;  Orescent  City  Seltz  &  Mineral 
Water  Mfg.  Co.  v.  Debldeux,  40  La. 
Ann.  155,  3  So.  726;  Pitot  v.  John- 
son, 33  La.  Ann.  1386;  Smith  v.  Ores- 
cent   City    liive-Stock     Landing    & 


6366 


Ch.  56] 


Stock  and  Stockholdees 


[§  3811 


gan,'^  Minnesota,^*  Mississippi,'''  Missouri,'*  Nebraska.'^    Still  other 


Slaughter-House  Co.,  30  La.  Ann. 
1378.  In  these  cases  tlie  question  of 
notice  is  not  considered  or  referred 
to,  and  apparently  is  not  regarded  as 
important. 

In  Black  v.  Zacharie,  3  How.  (TJ. 
S.)  483,  11  L.  Ed.  690,  it  was  lield  that 
under  the  laws  of  Louisiana  the  rights 
of  an  assignee  under  an  unrecorded 
assignment  were  superior  to  those  of 
a  subsequent  assignee  with  notice 

The  Uniform  Stock  Transfer  Act 
has  been  adopted  in  this  state  since 
the  foregoing  decisions.  1  Marrs 
Ann.  Eev.  St.  p.  471. 

35  A  pledge  of  stock  will  be  upheld 
as  against  one  who,  with  notice  of 
the  transfer,  purchases  the  stock  at 
a  sale  under  execution  levied  upon  it 
as  the  property  of  the  pledgor,  al- 
though the  transfer  to  the  ptedgee  is 
not  recorded  on  the  corporate  books.. 
May  V.  Cleland,  117  Mich.  45,  44  L. 
B.  A.  163,  75  N.  W.  129;  Newberry  v. 
Detroit  &  L.  S.  Iron  Mfg.  Co.,  17 
Mich.   141. 

The  Uniform  Stock  Transfer  Act 
has  been  adopted  in  this  state  since 
the  foreg(W.ng  decisions. 

36  An  unregistered  transfer  is  ef- 
fectual to  pass  the  property  as  against 
subsequent  attaching  creditors  of  the 
vendor.  Lund  v..  Wheaton  Eoller  Mill 
Co.,  50  Minn,  36,  36  Am.  St.  Eep.  623, 
52  N.  W.  268.  In  this  case  the  con- 
troversy was  between  a  transferee, 
and  a  purchaser  at  execution  sale  who 
had  notice  of  the  transfer. 

In  Nicollet  Nat.  Bank  v.  City  Bank, 
38  Minn.  85,  8- Am.  St.  Eep.  643,  35 
N.  W.  577,  it  was  held  that  the  rights 
of  a  prior  assignee  were  superior  to 
those  of  an  attaching  creditor  with 
notice. 

37  The  rights  of  execution  or  attach- 
ment creditors  of  the  transferrer  are 
inferior  to  those  of  previous  trans- 
ferees whose  transfers  have  not  been 
recorded.     Goyer  Cold  Storage  Oo.  v. 


Wildberger,  71  Miss.  438,  15  So.  235; 
Clark  V.  German  Security  Bank,  61 
Miss.  611.  In  these  cases  the  question 
of  notice  was  not  referred  to,  and  it 
does  not  appear  whether  the  creditors 
had  notice  or  not. 

In  Goyer  Cold  Storage  'Co.  v.  Wild- 
berger, supra,  it  was  held  that  §  844 
of  the  Code  of  1892,  which  provided 
that  "the  legal  title  to  the  stock  and 
the  beneficial  interest  therein  shall 
remain  in  the  person  appearing  to  be 
the  owner  by  the  books  of  the  corpo- 
ration, as  to  creditors,  until  after  a 
bona  fide  transf^  has  been  made  on 
the  books  of  the  corporation,"  did 
not  apply  to  transactions  which  took 
place  before  that  Code  took  effect. 
The  Code  of  1906  apparently  contains 
no  such  provision.  The  corresponding 
section  (§  909)  merely  provides  that: 
' '  The  stock  in  all  corporations  shall  be 
transferable  by  indorsement  and  de- 
livery of  the  stock  certificate  and  the 
registry  of  such  transfer  in  the  books 
of  the  company." 

38  The  rule  that  the  rights  of  cred- 
itors of  the  assignor  are  inferior  even 
though  they  have  no  notice  of  the  un- 
recorded transfer  was  apparently  ap- 
proved in  Merchants'  Nat.  Bank  v. 
Eiehards,  6  Mo.  App.  454,  aff'd  74 
Mo.  77,  but  it  is  to  be  noted  in 
this  case  that,  while  the  attaching 
creditor  had  no  notice  of  the  prior 
transfer  at  the  time  of  the  levy,  the 
controversy  was  between  the  trans- 
feree and  a  purchaser  at  a  sale  under 
the  attachment  who  took  with  such 
notice,  and  tha/t  the  transferee  had 
requested  the  corporation  to  make 
the  transfer  on  its  books. 

39  "  In  the  absence  of  a  controlling 
statute,  a  purchaser  for  a  valuable 
consideration  is  protected  against  sub- 
sequent attachment  or  execution 
against  his  grantor,  although  he 
failed  to  have  his  assignment  recorded 
upon  the  books  of  the  corporation.'^ 
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which     it     obtains     are     New     Jersey,*"     New     Tork,*^ 


states     m 

Everitt  v.  Farmers  &  Merchantg 
Bank,  82  Neb.  191,  20  L.  H.  A.  (N. 
S.)  S96,  117  N.  W.  401.  In  this  ease 
it  was  held  that  the  rights  of  an  as- 
signee were  superior  to  those  of  an 
execution  creditor,  and  the  execution 
sale  was  enjoined.  The  creditor  and 
the  corporation  had  notice  of  the  as- 
signment before   the   levy. 

In  Farmers'  &  Merchants^  Nat. 
Bank  of  Galva  v.  Mosher,  68  Neb.  713, 
724,  100  N.  W.  133,,  94  N.  W.  1003, 
63  Neb.  130,  88  N.  W.  552,  it  is  held 
that  persons  to  whom  the  stock  has 
been  sold  or  pledged  in  good  faith 
as  collateral  security  prior  to  garnish- 
ment proceedings  are  entitled  to 
the  stock  and  the  proceeds  thereof 
as  against  the  attaching  creditors, 
even  though  it  stands  on  the  books 
in  the  name  of  the  debtor.  In  this 
case  the  question  of  notice  is  not  re- 
ferred to,  and  it  does  not  appear 
whether  the  creditors  had  notice  or 
not. 

40  A  sale  of  stock  accompanied  by 
the  delivery  of  the  certificate  and 
usual  power  of  attorney  is  valid  as 
against  creditors  of  the  assignor,  and 
gives  the  assignee  a  precedence  over 
subsequent  judgments,  executions  aad 
attachments  procured  by  such  credi- 
tors, though  notice  thereof  is  not 
given  to  the  company  and  the  stock 
is  not  transferred  on  the  corporate 
books,  and  though  the  attaching  cred- 
itor has  no  notice  of  the  transfer. 
Reilly  v.  Absecon  Land  Oo.,  75  N.  J. 
Eq.  71,  71  Atl.  248.  In  this  ease  it 
was  held  that  the  rights  of  the  as- 
signee were  superior  to  those  of  a  pur- 
chaser at  an  attachment  sale  though 
the  latter  had  no  notice  of  the  assign- 
ment. 

In  Flostroy  v.  William  B.  Corby 
Coal  Co.,  80  N.  J.  Bq.  547,  85  Atl.  578, 
it  was  held  that  one  to  whom  stock 
was  assigned  in  satisfaction  of  a  debt 
vvas   entitled   to  priority  over  a  sub- 


sequent attaching  creditor  who  pur- 
chased the  stock  at  the  sale  under  the 
attachment,  although  tiie  assignee  did 
not  give  notice  of  the  assignment  or 
request  a  transfer  on  the  books  until 
after'  such   sale. 

In  Broadway  Bank  v.  McElrath,  13 
N.  J.  Eq.  24, 'the  title  of  a  pledgee 
was  held  to  be  superior  to  the  rights 
of  an  attaching  creditor  without  no- 
tice. 

In  Rogers,  Ketchum  &  Grosvenor  v. 
New  Jersey  Ins.  Co.,  8  N.  J.  Eq.  167, 
the  rights  of  a  pledgee  were  held  to 
be  superior  to  those  of  a  purchaser  at 
a  subsequent  execution  sale  who  took 
with  notice. 

•Where  there  is  no  statutory  author- 
ity for  a.  direction  given  -by  the  offi- 
cer holding  the  writ  in  proceedings 
to  attach  stock  requesting  the  corpo- 
jation  to  issue  a  new  certificate  to 
the  purchaser  at  the  attachment  sale, 
that  direction  and  the  corporation's 
compliance  therewith  affords  no  ob- 
stacle to  the  enforcement  of  the  right 
of  a  previous  purchaser  from  the 
debtor,  claiming  under  an  unrecorded 
assignment,  to  have  the  stock  trans- 
ferred to  him.  Eeilly  v.  Absecon 
Land  Co.,  75  N.  J.  Eq.  71,  71  Atl.  248. 

Where  the  assignee  failed  to  pre- 
sent the  stock  for  transfer  for  a  long 
period  of  time,  and  in  the  meantime 
the  stock  had  been  sold  in  attachment 
proceedings  against  the  vendor,  it  was 
held  that  the  court  would  require  the 
assignee  to  indemnify  the  company 
against  loss  as  a  condition  to  a  decree 
requiring  a  transfer  to  him  on  the 
books.  Eeilly  v.  Absecon  Land  Oo., 
76  N.  J.  Eq.  71,  71  Atl.  248. 

The  Uniform  Stock  Transfer  Act 
ias  been  adopted  in  this  state  since 
the  foregoing  decisions. 

41  Weller  v.  J.  B.  Pace  Tobacco  Co., 
2  N.  Y.  Supp.  292;  De  Comeau  v.  Guild 
Farm  Oil  Co.,  3  Daly  (N.  Y.)  218; 
Smith  v.  American  Coal  Co.,  7  Lans. 
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Ohio,**    Pennsylvania,*'     South 

(N.  T.)  317.  These  three  cases  were 
all  actions  against  the  corporation  for 
failure  to  transfer  the  stock  to  the 
transferee.  The  question  of  notice  to 
the  transferee  was  not  referred  to  in 
any  of  them. 

In  Bobinson  v.  National  Bank,  95 
N.  Y.  637,  the  registered  owner  trans- 
ferred his  stock  and  the  corporation 
refused  to  register  the  transfer. 
Thereafter  the  corporation  attached 
the  stock  and  sold  it  as  the  property 
of  the  assignor.  It  was, held  that  the 
assignee  or  his  assignee  might  recover 
from  the  corporation  dividends  de- 
clared on  the  stock. 

In  New  York  the  legal  title  passes 
although  the  transfer  is  not  recorded. 
(See  §  3795,  supra.) 

-The  Uniform  Stock  Transfer  Act 
has  been  adopted  in  this  state  since 
the  foregoing   decisions. 

42  The  rights  of  one  claiming  under 
a  previous  unregistered  transfer  are 
superior  to  those  of  an  attaching  cred- 
itor without  notice.  Norton  v.  Nor- 
ton, 43  Ohio  St.  509,  3  N.  E.  348; 
Haldeman  v.  Hillsborough  &  C.  By.,  2 
Handy  101,  12  Ohio  Dec.  351. 

The  Uniform  Stock  Transfer  Act 
has  been  adopted  in  this  state  since 
the  foregoing  decisions. 

43  Telford  &  F.  Turnpike  Co.  v.  Ger- 
hab  (Pa.),  13  Atl.  90;  Eby  v.  Guest, 
94  Pa.  St.  160;  In  re  Finney's  Appeal, 
59  Pa.  St.  398;  United  States  v. 
Vaughan,  3  Binney  (Pa.)  394,  5  Am. 
Dec.  375;  Com.  v.  Watmough,  6  Whart. 
(Pa.)  117.  In  the  above  cases  the 
question  of  notice  is  not  referred  to 
and  apparently  is  not  regarded  as  im- 
portant. 

The  Uniform  Stock  Transfer  Act 
has  been  adopted  in  this  state  since 
the  foregoing  decision*. 

44  The  rights  of  a  pledgee  are  su- 
perior to  those  of  an  attaching  cred- 
itor whether  the  latter  has  notice  of 
the  transfer  or  not.    State  Banking  & 


Dakota,**     Tennessee,*^     Texas,*^ 

Trust  Co.  V.  Taylor,  25  S.  D.  577,  29 
L.  E.  A.  (N.  S.)  523,  127  N.  W.  590. 

The  rights  of  the  transferee  or 
pledgee  are  superior  where  the  at- 
taching creditor  has  notice.  Van  Cise 
V.  Merchants'  Na/t.  Bank,  4  Dak.  485, 
38  N.  W.  897. 

46  The  rights  of  the  transferee  are 
superior  although  the  corporation  has 
no  notice  of  the  transfer  and  appar- 
ently though  the  creditor  has  no  such 
notice.  McClung  v.  Colwell,  107  Tenn. 
592,  89  Am.  St.  Eep.  961,  64  S.  W. 
890;  Cornick  v.  Eichards,  3  Lea 
(Tenn.)  1. 

In  Cates  v.  Baxter,  97  Tenn.  443,  37 
S.  W.  219,  a  subscriber  to  stock,  to 
whom  no  certificate  had  been  issued, 
transferred  the  stock  by  a  deed  of 
trust  as  security.  The  deed  was  re- 
corded, but  no  notice  was  given  to 
the  corporation.  It  was  held  that  the 
transfer  was  not  completed,  and  hence 
that  the  shares  remained  subject  to 
attachment  by  the  creditors  of  the 
subscriber. 

In  State  Ins.  Co.  v.  Gennett,  2  Tenn. 
Ch.  100,  it  was  held  that  the  as- 
signee's right  was  superior,  where  the 
corporation  was  notified  of  the  as- 
signment prior  to  the  attachment. 

In  State  Ins.  Co.  v.  Sax,  2  Tenn. 
Ch.  507,  it  was  held  that  the  right  of 
an  execution  creditor  was  superior, 
where  the  corporation  had  no  notice 
of  the  assignment.    ' 

See  also  McQuade  v.  Williams,  101 
Tenn.  334,  47  S.  W.  427. 

46  The  rights  of  the  transferee  are 
superior  although  the  attaching  or 
execution  creditor  has  no  notice  of 
the  transfer.  Seeligson  &  Co.  v. 
Brown,  61  Tex.  114;  South  Texas  Nat. 
Bank  v.  Texas  &  L.  Lumber  Co.,  30 
Tex.  Cif.  App.  412,  70  S.  "W.  768; 
Hamilton  v.  San  Antonio  Foundry  Co. 
(Tex.  Civ.  App.),  51  S.  W.  1104;  Tom- 
bler  V.  Palestine  Ice  Co.,  17  Tex.  Civ. 
App.   596,    43    S.    W.   S9«,     See   also 
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Washington,*''  and  in  the  federal  courts  in  respect  to  the  stock  of 
national  banks.** 

The  rule  has  been  adopted  by  statutory  provision  in  Illinois,** 


Strange  v.  Houston  &  T.  C.  E.  Co., 
53  Tex.  162. 

47  In  Port  Townsend  Nat.  Bank  v. 
Port  Townsend  Gas  &  Fuel  Co.,  6 
Wash.  597,  34  Pae.  155,  it  is  said  that 
"an  unrecorded  transfer  is  good  as 
against  a  purchaser  at  execution  sale 
against  the  owner  of  record,  even  al- 
though such  purchaser  has  no  notice 
whatever  of  such  transfer."  It  ap- 
peared, however,  that  the  purchaser 
had  notice  before  the  sale.  See  also 
Dearborn  v.  Washington  Sav.  Bani, 
18  Wash.  8,  50  Pac.  575. 

48  The  rights  of  a  pledgee  are  su- 
perior to  those  of  a  purchaser  at  an 
executdon  sale  who  has  notice  of  the 
pledge.  Masury  v.  Arkansas  Nat. 
Bank,  93  Ped.  603,  rev'g  87  Ted. 
381. 

In  Hazard  v.  National  Exch.  Bank 
of  Newport,  26  Fed.  94,  the  rights  of 
the  transferee  were  held  to  be  supe- 
rior to  those  of  a  purchaser  at  an 
execution  sale  pursuant  to  an  attach- 
ment although  the  latter  had  no  no- 
tice of  the  transfer. 

In  Continental  Nat.  Bank  v.  Eliot 
Nat.  Bank,  7  Fed.  369,  the  rights  of 
the  transferee  were  held  to  be  supe- 
rior to  those  of  an  attaching  creditor 
without  notice.  This  holding  was  fol- 
lowed in  Doty  v.  "First  Nat.  Bank  of 
Larimore,  3  N.  D.  9,  17  L.  E.  A.  259, 
53  N.  W.  77,  and  in  Bateman  v.  Gits, 
16  N.  M.  441,  120  Pae.  307,  which 
were  cases  involving  stock  in  national 
banks. 

In  Scott  v.  Pequonnock  Nat.  Bank, 
21  Blatchf .  203,  15  Fed.  494,  the  rights 
of  the  transferee  were  held  to  be 
superior,  but  the  question  of  notice 
was  not  referred  to. 

See  also  Johnston  v.  Laflin,  103  XT. 
S.  800,  26  L.  Ed.  532;  Bath  Sav.  In- 
stitution V.  Sagadahoc  Nat.  Bank,  89 


Me.  500,  36  Atl.  996;  Sibley  v.  Quinsi- 
gamond  Nat.  Bank,  133  Mass.  515. 

49  The  statute  provides  that  the 
share  or  interest  of  a  stockholder  in 
any  corporation  may  be  taken  on  exe- 
cution and  sold;  "but  in  all  cases, 
where  such  share  or  interest  has  been 
sold  or  pledged  in  good  faith  for  a 
valuable  consideration,  and  the  cer- 
tificate thereof  has  been  delivered 
upon  such  sale  or  pledge,  such  share 
or  interest  shall  not  be  liable  to  be 
taken  on  execution  against  the  ven- 
dor or  pledgor,  except  for  the  excess 
of  the  value  thereof  over  and  above 
the  sum  for  which  the  same  may  have 
been  pledged  and  the  certificate 
thereof  delivered."  J.  &  A.  Ann.  St. 
^  6799. 

"The  intention  of  the  statute 
*  *  *  was  to  give  more  commer- 
cial freedom  to  transfers  of  stock, 
and  to  make  them  as  nearly  negotiable 
as  possible."  Campbell  &  Zell  Co.  v. 
Eoss,  86  111.  App.  356,  aff'd  187  111. 
553,  58  N.  E.  596.  And  see,  to  the 
same  effect,  Eice  v.  Gilbert,  173  111. 
348,  50  N.  E.  1087,  aff'g  72  El.  App. 
649;  Alderton  v.  Conger,  78  111.  App. 
533. 

1  Under  its  provisions,  ' '  a  delivery  of 
the  certificates  of  stock  to  one  who 
in  good  faith  advances  money  on  the 
security  thereof,  is  suficient  to  pro- 
tect the  holder  as  against  executions 
or  attachments  against  the  pledgor, 
to  the  extent  of  the  debt  such  stock 
is  given  to  secure,  even  though  there 
be  no  transfer  in  writing  or  upon  the 
books  of  the  corporation."  Eice  v. 
Gilbert,  72  111.  App.  649,  aff'd  173  Hi. 
348,  50  N.  B.  1087.  In  afBrming  the 
judgment  of  the  appellate  court  the 
supreme  court  said  that  the  words 
"sold  or  plejged"  in  the  statute 
were  not  to  be   confined  to  absolut? 


6370 


Ch.  56] 


Stock  akd  Stockholders 


r§  3811 


as  well   as  in   the   states   of   Maryland,*"   Montana.*^   tJtali,*^   Vir- 


sales  and  technical  pledges,  but  were 
to  be  given  a  broader  significance. 
And  it  also  holds  that  independently 
of  the  statute  the  decree  of  the  lower 
court  was  correct  because  the  execu- 
tion creditor  had  actual  or  construc- 
tive notice  of  the  pledge. 

A  pledge  of  stock  by  delivery  of  the 
certificate,  with  notice  to  the  corpo- 
ration, passes  title  to  the  pledgee  as 
against  an  execution  subsequently 
levied  upon  it  by  a  creditor  of  the 
pledgor.  Alberton  v.  Conger,  78  111. 
App.  533. 

A  delivery  of  a  certificate  of  stock 
by .  a  husband,  in  good  faith,  to  his 
wifCj  as  a  gift  in  consideration  of 
marriage,  in  accordance  with  a  prom- 
ise made  her  before  her  marriage, 
gives  her  good  title  as  against  a  sub- 
sequent attachment  by  a  creditor  of 
her  husband,  although  the  stock  has 
not  been  transferred  on  the  corporate 
books,  where  she  has  attempted  to 
procure  a  transfer  and  the  fact  that 
it  was  not  made  was  due  to  the  delay 
or  neglect  of  the  company,  and  the 
creditor  knew  of  her  claim  as  owner 
before  bringing  suit.  Campbell  &  Zell 
Co.  V.  Eoss,  86  111.  App.  356,  afE'd  187 
111.  553,  58  N.  E.  596. 

Stock  belonging  to  a  married 
woman  but  standing  on  the  corporate 
books  in  the  name  of  her  husband  can- 
not be  taken  under  execution  by  the 
husband's  creditors,  where  there  was 
no  intent  to  defraud  them  and  they 
were  not  misled  to  their  prejudice  by 
her  act  in  permitting  the  stock  to 
stand  in  his  name.  Magerstadt  v. 
Schaefer,  213  111.  351,  72  N.  B.  1063. 

The  burden  of  proof  of  a  bona  fide 
transfer  by  the  husband  to  the  wife 
may  rest  upon  the  wife,  under  such 
circumstances.  The  question  of  good 
faith  is  one  of  fact.  Magerstadt  v. 
Schaefer,  213  111.  351,  72  N.  E.  1063. 

Before  the  enactment  of  the  statute 
a  judgment  creditor  of  a  pledgor  of 


stock,  without  notice  of  the  pledge, 
was  entitled  to  preference  over  the 
pledgee,  where  there  was  no  transfer 
on  the  books.  People's  Bank  of 
Bloomington  v.  Gridley,  91  111.  457. 

60  Act  1886,  c.  287,  contained  such 
a  provision.  Morton  v.  Grafflin,  68 
Md.  545,  15  Atl.  298,  13  Atl.  341. 

Prior  to  the  passage  ol'  this  act  the 
title  of  a  purchaser  without  notice  at 
a,  sale  under  an  attachment  was  su- 
perior to  that  of  a  previous  pledgee. 
Noble  V.  Turner,  69  Ma.  519,  16  Atl. 
124. 

1  Ann.  Code,  1911,  art.  23,  §  71,  p. 
564,  provided  for  the  protection  of 
bona  fide  purchasers  or  pledgees  for 
value  without  notice. 

Act  1886,  c.  287,  containing  a  simi- 
lar provision  was  construed  and  ap- 
plied in  Morton  v.  Grafflin,  68  Md. 
545,  15  Atl.  298,  13  Atl.  341. 

The  XTniform  Stock  Transfer  Act 
has  since  been  adopted  in  this,  state. 
Laws  1910,  c.  73,  §  37,  p.  67. 

61  Eev.  Codes  1907,  §  3855,  provides 
that  the  delivery  of  a  stock  certificate 
to  a  bona  fide  purchaser  or  pledgee  for 
value,  together  with  a  written  trans- 
fer of  the  same,  or  a  written  power 
of  attorney  to  sell,  assign  and  trans- 
fer the  same,  signed  by  the  owner  of 
the  certificate,  shall  be  a  sufficient  de- 
livery to  transfer  the  title  as  against 
the  creditors  of  the  transferrer  and 
subsequent  purchasers. 

62  The  statute  provides  that  the  de- 
livery of  the  certificate,  together  with 
a  written  transfer  of  the  same,  signed 
by  the  owner,  to  a  bona  fide  purchaser 
for  value,  shall  be  deemed  a  sufficient 
transfer  of  the  title  as  against  any 
creditor  of  the  transferrer  and  all 
other  persons  whosoever.  Comp. 
Laws  1907,  §  330. 

In  Barse  Live-Stock  Co.  v.  Range 
Valley  Cattle  Co.,  16  TJtah  59.  50  Pae. 
630,  it  was  held  tnat  an  unregistered 
transfer  was  go.od  as  against  a  judg- 
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ginia,^'  "West  Virginia,**  "Wyoming  **  and  the  District  of  Columbia.''^ 
It  was  also  held  to  be  the  rule  in  Massachusetts*''  in  construing 


meut  creditor  who  purchased  at  execu- 
tion sale,  where  he  had  full  knowledge 
of  the  transfer. 

63  Code  1904,  §  1105e  (59). 

64  Ann.  Code  1913,  §2870  (Acts 
1882,  c.  96).  Lipscomb's  Adm'r  v. 
Condon,  56  W.  Va.  416,  67  L.  E.  A. 
670,  107  Am.  St.  Eep.  938,  49  S.  E. 
392. 

The  statute  was  cited  in  Donnally 
V.  Hearndon,  41  W.  Va.  519,  23  S. 
E.  646. 

66  Oomp.  St.  1910,  §  4754,  provides 
that  where  shares  have  been  pledged 
in  good  faith  and  the  certificates  de- 
livered to  the  pledgee,  they  shall  not 
be  liable  to  be  taken  on  execution 
against  the  pledgor,  except  for  the 
excess  of  value  over  and  above  the 
sum  for  which  they  were  pledged. 

66  Ann.  Code  1910,  §  629,  provides 
that  if  the  person  in  whose  name  the 
stock  stands  on  the  books  shall  in 
good  faith  sell,  pledge  or  otherwise 
dispose  of  his  stock  to  another,  and 
deliver  to  him  the  certificates  with 
written  authority  bo.  transfer  the  same 
on  the  corporate  books,  the  title  shall 
vest  in  the  latter  as  against  the  cred- 
itors of  the  former. 

67  St.  1903,  c.  423,  §  1,  provided  that 
the  delivery  of  a,  certificate  of  stock 
by  the  person  named  as  the-  stock- 
holder in  sucK  certificate  or  by  a  per- 
son intrusted  by  him  with  its  posses- 
sion for  any  purpose  to  a  bona  fide 
purchaser  or  pledgee  for  value,  with  a 
written  transfer  thereof,  or  a  written 
power  of  attorney  to  sell,  assign  or 
transfer  the  same,  signed  by  the  per- 
son named  as  stockholder  in  such  cer- 
tificate, shall  be  a  suf&eient  delivery 
to  transfer  title  as  against  all  persons. 

The  same  provision  in  respect  to 
the  transfer  of  stock  in  business  cor- 
porations is  found  in  St.  1903,  c.  437, 
§  28,   in    respect    to    the    transfer    of 


stock  in  railroad  companies  in  St. 
1906,  c.  463,  part  II,  §41;  and  in  re- 
spect to  the  transfer  of  stock  in 
street  railway  companies  in  St.  1906, 
c.  463,  part  HI,  |  22. 

"The  object  of  this  statute  was 
merely  to  protect  stock  so  transferred 
against  attachments  or  other  accru- 
ing claims  against  the  apparent  owner 
of  record.  It  was  not  intended  and 
cannot  operate  to  raise  the  title  of  a 
pledgee  into  an  absolute  ownership." 
Chase  v.  Boston,  193  Mass.  522,  79 
N.  E.  736. 

St.  1884,  c.  229;  E.  L.  c.  109,  §37, 
which  was  repealed  by  e.  423,  §  2,  pro- 
vided that  the  delivery  of  a  stock  cer- 
tificate to  a  bona  fide  purchaser  or 
pledgee,  for  value,  together  with  a 
written  transfer  of  the  same,  or  a 
written  power  of  attorney  to  sell, 
assign  and  transfer  the  same,  signed 
by  the  owner  of  the  certificate,  shall 
be  a  suflacient  delivery  to  transfer  the 
title  as  against  all  parties.  Athol 
Sav.  Bank  v.  Bennett,  203  Mass.  480, 
89  N.  E.  632;  Clews  v.  Friedman,  182 
Mass.  555,  66  N.  E.  201;  Andrews  v. 
Worcester,  N.  &  E.  E.  Co.,  159  Mass. 
64,  33  N.  B.  1109. 

Under  these  .provisions  a  bona  fide 
purchaser  or  pledgee  took  a  good  title 
as  against  a  subsequent  attachment 
or  attempted  sale  on  execution  by  a 
creditor  of  the  tra,nsferrer,  though  the 
transfer  was  not  recorded  on  the  cor- 
porate books.  Parkhurst  v.  Almy,  222 
Mass.  27,  109  N.  E.  .733;  Athol  Sav. 
Bank  v.  Bennett,  203  Mass.  480,  89 
N.  B.  632j  Clews  v.  Friedman,  182 
Mass.  555,  66  N.  B.  201;  Andrews  v. 
"Worcester,  N.  &  E.  E.  Co.,  159  Mass. 
64,  33  N.  B.  1109. 

Where  a  father  lent  shares  of  stock 
to  his  son,  executing  a  transfer  of  the 
certificate  to  him,  and  the  son  took 
out  a  new  certificate  which  he  deliv- 
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a  statute  providing  that  the  delivery  of  the  stock  certificate  with 


ered  to  Ms  father  with  a  power  of  at- 
torney signed  by  him  in  blank  on  the 
back  thereof,  it  was  held  that  the 
father  was  a  bona  fide  purchaser  for 
value  within  the  meaning  of  the  stat- 
ute. Andrews  v.  Worcester,  N.  &  K, 
E.  Co.,  159  Mass.  64,  33  N.  E.  1109. 

St.  1881,  e.  302;  Pub.  Stats,  e.  105, 
§  24,  provided  that  no  transfer  of 
stock  should  affect  the  title  or  rights 
of  an  attaching  creditor  until  it  was 
recorded  upon  the  books  of  the  cor- 
poration or  a  new  certificate  was  is- 
sued to  the  transferee;  but  that  no 
such  transfer  should  defeat  the  title 
or  affect  the  rights  of  the  vendee  if 
the  record  was  made  or  a  new  cer- 
tificate was  issued  within  ten  days 
after  the  transfer  was  made.  Athol 
Sav.  Bank  v.  Bennett,  203  Mass.  480, 
89  N.  E.  632;  Clews  v.  Friedman,  182 
Mass.  555,  66  N.' E.  201;  Andrews  v. 
Worcester,  N.  &  B.  B.  Co.,  159  Mass. 
64,  33  N.  E.  1109. 

"Previously  to  the  St.  1881,  c.  302, 
transfers  of  shares  of  railroad  and 
manufacturing  cofporations  and  of 
many  others,  could  not  be  made  effec- 
tual agadnst  the  rights  of  subsequent 
attaching  creditors  unless  recorded 
on  the  books  of  the  -corporation. 
Blanchard  v.  Dedham  Gaslight  Co.,  12 
Gray  (Mass.)  213;  Fisher  v.  Essex 
Bank,  5  Gray  (Mass.)  373,  Pub.  Stats. 
u.  112,  §  56.  Except  in  reference  to  the 
small  number  of  corporations  in  which 
there  was  no  provision  of  statute  or  of 
the  charter  requiring  a  transfer  to  be 
made  on  the  books  of  the  corporation 
(see  Boston  Music  Hall  Ass'n  v.  Cory, 
129  Mass.  435)  a  creditor,  by  examin- 
ing the  books,  could  be  certain  to  ob- 
tain a  valid  attachment  against  the 
owner  of  record.  No.  purchaser  of 
stock  could  be  sure  that  his  title  was 
good  against  possible  attachments 
without  an  examination  of  the  books 
of  the  corporation,  nor  could  he  be 
protected    against    attachments    that 


might  be  made  subsequeiltly,  unless 
he  recorded  his  transfer  immedi- 
ately." Clews  V.  Friedman,  182  Mass. 
555,  66  N.  E.  201. 

Prior  to  that  time  it  was  held  that 
the  statutes  requiring  registration  of 
transfers,  "taken  in  connection  with 
the  contemporaneous  statutes  *  *  *^ 
authorizing  and  facilitating  the  at- 
tachment of  such  shares  by  creditors 
of  the  owner,  are  not  to  be  construed 
as  intended  merely  for  the  conven- 
ience and  benefit  of  the  corporation, 
and  the  regulation  of  its  relations  to 
the  stockholders,  but  are  to  be  con- 
sidered as  in  the  nature  of  a  regis- 
try act,  regulating  the  transfer  of  the 
stock  as  to  third  i>ersons,  and  there- 
fore preventing  an  unrecorded  trans- 
fer from  taking  effect  against  a  cred- 
itor afterwards  attaching  the  shares 
without  notice  of  the  transfer.  Fisher 
V.  Essex  Bank,  5  Gray  373;  Blanch- 
ard V.  Dedham  Gaslight  Co.,  12  Gray 
213;  Sibley  v.  Quinsigamond  Bank, 
133  Mass.  515,  521;  Central  National 
Bank  v.  Williston,  138  Mass.  244." 
Bridgewater  Iron  Co.  v.  Lissberger, 
116  U.  S.  8,  29  L.  Ed.  557. 

But  even  then  a  transfer  for  a  val- 
uable consideration  was  valid  against 
a  subsequent  attachment  by  a  cred- 
itor having  knowledge  or  notice  of 
the  transfer.  Bridgewater  Iron  Co.  v. 
Lissberger,  116  V.  S.  8,  29  L.  Ed.  557. 

In  Fisher  v.  Essex  Bank,  5  Gray 
(Mass.)  373,  it  seems  to  have  been 
held  that  an  unregistered  transfer 
which  passes  an  equitable  title  only 
will  not  prevail  against  a  subsequent 
execution  or  attachment  by  a  cred- 
itor of  the  transferrer,  even  though 
the  creditor  may  have  notice  of  the 
transfer  before  levy  of  the  execution 
or  attachment. 

In  Boston  Music  Hall  Ass'n  v.  Cory, 
129  Mass.  435,  it  was  held  that  an 
unregistered  transfer  was  valid  as 
against  a,  subsequent  attaching  credi- 
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a  written  transfer  of,  or  power  of  attorney  to  transfer,  the  same,  shall 
be  a  sufficient  delivery  to  transfer  the  title  as  against  all  persons. 
Such  a  statute  was  so  construed  in  Wisconsin.*' 

The   same    will    doubtless    be   held    to    be    true     under    similar 
statutes  now  in  force  in  Maine,*®  New  Hampshire  *"  and  Rhode  Is- 


tor,  in  the  absence  of  an  express  pro- 
vision of  the  charter  or  statute  re- 
quiring a  transfer  on  the  books. 

In  Sargent  v.  Essex  Marine  Ey.  Cor- 
poration, 9  Pick.  (Mass.)  202,  and 
Ddekinson  v.  Central  Nat.  Bank,  129 
Mass.  279,  37  Am.  Eep.  351,  it  was 
held  that  a  by-law  requiring  transfers 
of  stock  to  be  made  upon  the  books 
of  the  corporation,  where  there  is  no 
express  authority  therefor  in  the  char- 
ter or  general  law,  is  to  be  construed 
as  intended  merely  for  the  protection 
of  the  corporation,  and  does  not  ren- 
der an  unregistered  transfer  ineffec- 
tual as  against  subsequent  attaching 
or  execution  creditors  of  the  trans- 
ferrer. 

The  Uniform  Stock  Transfer  Act  is 
now  in  force  in  this  state. 

68  St.  1B98,  §1751,  provided  that 
the  delivery  of  a  stock  certificate  to 
a  bona  fide  purchaser  for  value,  to- 
gether with  a  written  transfer  of  the 
same  signed  by  the  owner  of  the  cer- 
tificate, his  attorney  or  legal  repre- 
sentative, should  be  a  sufficient  de- 
livery to  transfer  the  title  as  against 
all  persons. 

Under  this  provision  it  was  held 
that  an  assignee  whose  assignment 
had  not  been  recorded  took  title  su- 
perior to  the  claim  of  a  creditor  of  the 
assignor  under  a  subsequent  attach- 
ment. Schwab  V.  Smith,  143  Wis. 
427,  128  N.  W.  78. 

Prior  to  the  enactment  of  this  stat- 
ute it  was  held  that  the  title  of  an 
execution  or  attaching  creditor  was 
superior.  In  re  Murphy,  51  Wis.  519, 
8  N.  W.  419. 

The  Uniform  Stock  Trajisfer  Act 
is  noiw  in  force  in  this  state.  St. 
1915,  S1751n. 


69  The  present  statute  provides  that 
the  delivery  of  a  certificate  of  stock 
to  a  bona  fide  purchaser  or  pledgee 
for  value,  together  with  a  written 
transfer  of  the  same  or  a  written 
power  of  attorney  to  sell,  assign  and 
transfer  the  same,  signed  by  the  owner 
of  the  certificate,  shall  be  a  sufficient 
delivery  to  transfer  the  title  against 
all  parties.  Rev.  St.  1903,  c.  47, 
§  34,  p.  440. 

Under  earlier  statutes  it  was  held 
that  no  transfer  of  stock  would  se- 
cure it  from  attachment  until  it  was 
entered  on  the  corporate  books. 
Skowhegan  Bank  v.  Cutler,  49  Me. 
315;  Fiske  v.  Carr,  20  Me.  301. 

60  Pub.  St.  1901,  e.  149,  §  14,  p.  477, 
provides  that  the  delivery  of  a  stock 
certificate  to  a  bona  fide  purchaser  or 
pledgee  for  value,  together  with  a 
written  transfer  or  a  deed  of  the  same, 
signed  by  the  owner  qf  the  certificate, 
shall  be  a  sufficient  delivery  to  trans- 
fer the  title  as  against  all  parties  ex- 
cept the   corporation. 

Prior  to  the  enactment  of  this  stat- 
ute it  was  held  that  an  unrecorded 
transfer  of  stock  in  a  dividend  paying 
corporation  was  ineffectual  to  pass  the 
title  as  against  attaching  creditors 
without  notice.  Buttrick  v.  Nashua 
&  L.  E.  R.,  62  N.  H.  413,  13  Am.  St. 
Epp.  678;  Scripture  v.  Prancestown 
Soapstone  Co.,  50" N.  H.  571. 

But  the  rights  of  a  transferee  under 
an  unrecorded  transfer  were  held 
to  be  superior  to  those  of  an  attach- 
ing creditor  with  notice.  Scripture 
V.  Francestown  Soapstone  Co.,  50  N. 
H.  671. 

Knowledge  of  the  president  of  the 
attaching  company  of  a  sale  of  his 
own  stock  was  held  to  be  notice  to  the 
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land,*^  although  there  are,  apparently,  no  decisions  on  the  subject  in 
those  states  since  the  adoption  of  the  statute,  and  in  some  of  them 
the  contrary  rule  obtained  before  the  statute  was  enacted. 

It  will  also  doubtless  be  held  to  be  true  under  the  provisions  of  the 
Uniform  Stock  Transfer  Act,'  which  has  been  adopted  in  a  number  of 
states,  including  some  of  those  previously  mentioned.^^ 

Under  a  statute  providing  that  no  transfer  shall  be  valid,  except 
as  between  the  parties,  until  it  is  entered  upon  the  corporate  books, 
it  has  been  held  that  such  an  entry  is  necessary  in  the  case  of  an 
assignment  for  the  benefit  of  creditors  in  order  to  pass  the  title  as 
against  creditors  of  the  assignor.-®'  , 

In  Connecticut  it  has  been  held  that  the  fact  that  stock  held  in 


company  in  Scripture  v.  Franeestown 
Soapstone  Go.,  50  N.  H.  571. 

But  knowledge  of  a  director  of  an 
attaching  corporate  creditor  was  held 
not  to  be  notice  to  the  corporation 
where  he  took  no  part  in  causing  the 
attachment  to  be  made,  and  it  did 
not  appear  that  he  knew  of  it,  or  of 
the  indebtedness  on  which  /it  was 
based.  Buttrick  v.  Nashua  &  L.  E. 
E.,  62  N.  H.  413,  13  Am.  St.  Eep. 
578. 

61  Gen.  Laws  1909,  c.  213,  §  20,  p. 
714;  Gen.  Laws  1896,  c.  177,  §  20. 

In  Lippitt  V.  American  Wood  Pa- 
per Co.,  15  E.  I.  141,  2  Am.  St.  Eep. 
886,  23  Atl.  Ill,  and  Beekwith  v.  Bur- 
rough,  13  E.  L  294,  the  question  of 
priority  was  referred  to  but  was  not 
decided. 

This  provision  merely  provides 
what  shall  be  a  sufficient  delivery  to 
transfer  title;  and  "is  not  to  be  con- 
strued as  defining,  varying  or  enlarg- 
ing agreements  or  relations  which 
may  have  been. entered  into  between 
owners  of  stock  and  others."  It  has 
no  bearing  on  the  question  whether  a 
given  transaction  is  an  absolute  trans- 
fer or  a  pledge.  United  Nat.  Bank 
V.  Tappan,  33  E.  I.  1,  79  Atl.  946. 

The  Uniform  Stock  Transfer  Act 
has  been  adopted  in  this  state  since 
the  foregoing  decisions. 

Bisection  1  of  the  act  provides  that 


title  to.  a  certificate  and  to  the  shares 
represented  thereby  shall  be  trans- 
ferred only  by  delivery  of  the  cer- 
tificate indorsed  either  in  blank  or  ,to 
a  specified  person  by  the  person  ap- 
pearing by  the  certificate  to  be  the 
owner  of  the  shares  represented 
thereby,  or  by  delivery  of  «the  certifi- 
cate and  a  separate  document  contain- 
ing a  written  assignment  of  the  cer- 
tificate, or  a  power  of  attorney  to  sell, 
assign  or  transfer  the  same  or  the 
shares  represented  thereby,  signed  by 
the  person  appearing  by  the  certificate 
to  be  the  owner  of  the  shares  repre- 
sented thereby,  and  that  such  assign- 
ment or  power  of  attorney  may  be 
either  in  blank  or  to  a  specified  per- 
son. It  further  provides  that  its  pro- 
visions shall  be  applicable  although 
the  charter,  articles  of  incorporation 
or  by-laws  of  the  corporation,  and 
the  certificate  itself,  provide  that  the 
shares  represented  thereby  shall  be 
transferable  only  on  the  books  of  the 
corporation  or  shall  be  registered  by 
a  registrar  or  transferred  by  a  trans- 
fer agent. 

This  act  has  been  adopted  in  Louisi- 
ana, Maryland,  Massachusetts,  Mich- 
igan, New  Jersey,  New  York,  Ohio, 
Pennsylvania,  Ehode  Island,  Wiscon- 
sin and  Alaska. 

63  Lyndonville  Nat.  Bank  v.  Pol- 
som,  7  N.  M.  611,  38  Pae.  253. 
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trust  stands  on  the  books  of  the  corporation  in  the  name  of  the  trustee 
individually  will  not  render  it  liable  to  attachment  by  his  creditors 
as  against  the  cestui  que  trust,  at  least  where  they  have  not  been  misled 
or  deceived  by  the  fact  that  the  stock  is  registered  in  the  namei  of  the 
trustee,  or  where  they  have  knowledge  of  the  true  state  of  the  title.^* 

§3812.  — Where  failure  to  register  is  fault  of  corporation.    As 

a  rule,  even  in  those  jurisdictions  in  which  it  is  held  that  an  unregis- 
tered transfer  ,does  not  prevent  a  subsequent  attachment  of  the  shares 
by  a  creditor  of  the  transferrer  with  notice  of  the  transfer,  an  unreg- 
istered transfer  will  prevail  as  against  a  subsequent  attachment  by 
the  corporation  for  a  debt  due  to  it  from  the  transferrer,  where  the 
parties  have  .done  all  in  their  power  to  procure  a  transfer  on  the 
books,  and  the  failure  to  secure  registration  was  solely  the  fault  of 
the  corporation  or  its  officers  or  agents.^^  And  this  is  particularly  true 


64  MowTy  V.  Hawkins,  57  Oonn.  453, 
18  Atl.  784.  See  also  New  York  Com- 
mercial Co.  V.  Franeds,  83  Fed.  769,  a 
Connecticut  case,  where  the  contest 
was  between  attaching  creditors  of 
the  trustee  and  attaching  creditors  of 
the  cestui  que  trust. 

66  Weber  v.  Bullock,  1©  Colo.  214, 
35  Pac.  183;  First  Nat.  Bank  of  Long- 
mont  V.  Hastings,  7  Colo.  App.  129, 
42  Pac.  691;  Merchants'  Nat.  Bank  v. 
Eichards,  6  Mo.  App.  454,  aflf'd  74 
Mo.  77.  See  also  New  Tork  Commer- 
cial Co.  V.  Francis,  83  Fed.  769. 

And  see  §  3809,  supra. 

A  court  of  equity  will  protect  the 
assignee  where  he  has  done  all  in  his 
power  to  comply  with  the  statute  and 
is  prevented  from  obtaining  a  transfer 
on  the  books  by  the  fault  of  others. 
Colt  V.  Ives,  31  Conn.  25,  81  Am.  Dec. 
161.  This  case  in  effect  overrules. 
Northrop  v.  Newton  &  B.  Turnpike 
Co.,  3  Conn.  544. 

A  deposit  for  registration  is  clearly 
sufficient  as  against  a  subsequent  at- 
tachment or  execution,  if  by  the  char- 
ter or  statute  it  is  sufficient  to  pass 
the  legal  title.  Oxford  Turnpike  Co. 
V.  Bunuel,  6  Conn.  552. 

"Shares  in  the  stock  of  a  corpora- 
tion are  the   subjects   of  sale,   mort- 


gage or  pledge,  and  are  liable  to  at- 
tachment and'  execution  like  other 
personal  property.  And  when  the 
question  is  between  a  vendee  and  an 
attaching  creditor  of  the  vendor,  as 
to  which  of  them  has  the  better  title, 
and  it  appears,  as  it  does  here,  that 
the  instrument  of  transfer  or  assign- 
ment was  executed  prior  in  point  of 
time  to  the  service  of  the  attachment, 
then,  if  the  vendee's  purchase  was 
made  in  good  faith  and  for  a  valuable 
consideration,  »  »  *  it  would 
seem  that  in  equity  his  title  ought  to 
prevail,  provided  he  has  done  all  that 
the  law  requires  of  him,  and  all  that 
it  was  possible  for  him  to  do,  in  tak- 
ing such  possession  as  the  nature  of 
the  property  is  susceptible  of."  Colt 
V.  Ives,  31  Conn.  25,  81  Am.  Dec.  161. 
Under  a  statute  making  the  valid- 
ity of  a  transfer  of  stock  dependent 
upon  the  entry  on  the  corporate  books 
within  sixty  days  after  transfer,  a 
transfer  must  be  entered  on  the  cor- 
porate books  in  order  to  be  deemed 
binding  as  against  execution  credi- 
tors of  the  transferrer,  or  it  is  at  least 
incumbent  upon  the  transferee  to 
show  that  he  had  done  all  possible  to 
conform  to  the  statute  and  that  fail- 
ure to  secure  record  on  the  corporate 


6376 


Ch.  56] 


Stock  and  Stockholdees 


[§  3813 


where  the  corporation  itself  is  the  attaching  creditor,^^  since,  by 
wrongfully  refusing  to  register  the  transfer  when  requested  it  waives 
the  requirement  of  registration,  and  will  not  be  permitted  to  derive 
any  advantage  from  its  own  wrong.®' 

§3813.  — Failure  to  register  transfer  as  a  badge  of  fraud.    A 

sale  of  shares  of  stock  may,  like  a  sale  of  any  other  personal  property, 
be  void  as  to  attaching  or  execution  creditors  of  the  vendor  on  the 
gi'ound  of  fraud,  and  retention  of  possession  of  the  shares  may,  as 
in  the  case  of  other  property,  be  evidence  of  fraud.  Upon  a  sale  of 
chattels,  there  must  be  a  substantial  change  of  possession  accompany- 
ing and  following  the  sale,  or  it  will,  unexplained,  be  conclusive  evi- 
dence of  a  fraudulent  secret  trust  for  the  benefit  of  the  vendor,  which 
will  render  the  sale  void  as  to  creditors.  Possession  being  the  usual 
indication  of  ownership  of  personal  property,  the  law  looks  upon  the 
purchaser's  neglect  to  take  and  hold  possession  of  the  property  pur- 
chased as  evidence  that  the  sale  was  fictitious,  and  therefore,  as  to 
the  vendor's  creditors,  treats  the  property  as  still  his,  notwithstand- 
ing the  sale.  This  principle  has  been  applied  to  sales  of  stock  in  cor-' 
porations.    So  it  has  been  held  that  there  must  be  such  a  change  of 


books  wa3  due  to  the  fault  of  the 
corporation.  Isbell  v.  Graybill,  19 
Colo.  App.  508,  76  Pae.  550. 

Where,  at  the  time  of  an  unregis- 
tered pledge  of  stock,  a  statute  pro- 
vides that  transfers  shall  not  be  valid, 
except  as  between  the  parties,  unless 
registered  on  the  books  of  the  cor- 
poration, the  invalidity  of  the  pledge 
as  against  the  pledgor's  creditors  is 
not  affected  by  a  subsequent  amend- 
ment of  the  statute  providing  that 
transfers  as  collateral  security  shall 
be  valid  after  notice  to  the  secretary 
of  the  corporation,  as  the  amendment 
is  not  retroactive.  Perkins  v.  Lyons, 
111  Iowa  192,  82  N.  "W.  486. 

The  assignee  must  have  exhausted 
all  reasonable  means  to  have  the 
transfer  recorded,  however.  A  mere 
request  to  make  the  transfer  has  been 
held  to  be  insuf&cient,  where  it  was 
made  in  the  corporation's  office  where 
the  books  were  kept,  and  the  secretary 
was  willing  to  make  the  transfer  and 
the  assignee  eould  hare  procured  it 


to  be  made  while  he  was  present.  Per- 
kins V.  Lyons,  111  Iowa  192,  82  N.  W. 
486. 

A  mere  request  to  transfer  the  stock 
on  the  books  is  insufficient,  where  the 
statute  provides  that  shares  may  be 
transferred  by  an  instrument  in  writ- 
ing which"  shall  be  recorded,  and  no 
such  instrument  is  presented  for  rec- 
ord, and  no  request  made  to  record 
such  an  instrument.  Newell  v.  Willis- 
ton,  138  Mass.  240. 

As  to  what  must  have  been  done 
towards  procuring  a  transfer  in  order 
to  render  this  rule  applicable,  see  also 
§  3809,  supra. 

66  Eobinson  v.  National  Bank,  95 
N.  T.  637. 

If  the  corporation  itself  attaches 
the  stock  after  it  has  been  requested 
to  make  the  transfer,  it  cannot  defeat 
the  right  of  the  assignee  since  it  has 
notice  of  his  title.  Sargent  v.  Prank- 
lin  Ins.  Co.,  8  Pick.  (Mass.)  90,  19 
Am.  Dec.  306. 

67  See  §3809,  supra. 
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possession  as  the  stock  is  susceptible  of,  and  that  if  a  statute  requires 
a  transfer  on  the  books  of  the  corporation,  failure  of  the  purchaser 
to  take  steps  to  procure  such  a  transfer  is  a  failure  to  take  such  an 
open  possession  of  the  stock  as  the  nature  of  the  property  requires, 
and  such  failure,  if  unexplained,  is  evidence  of  a  secret  trust  which 
renders  the  sale  fraudulent  and  void  as  against  an  attaching  or  execu- 
tion creditor  of  the  vendor.^^  Other  courts,  however,  have  held  that 
^  the  rule  regarding  retention  of  possession  by  the  vendor  relates  to 
tangible  personal  property  whose  ownership  is  indicated  by  physical 
possession,  and  not  to  stock ;  ^^  that  there  is  tio  presumption  of  fraud 
from  the  mere  continuance  of  the  title  to  stock  on  the  books  of  the 
company  when  the  beneficial  title  is  elsewhere,''^'  and  that  an  actual 


68McFall  V.  Buckeye  Grangers' 
Warehouse  Ass'n,  122  Cal.  468,  68 
Am.  St.  Rep.  47,  55  Pae.  253;  Pinker- 
ton  V.  Manchester  &  L.  E.  E.,  42  N. 
H.  424. 

"In  the  absence  of  explanation,  a 
secret  trust  will  be  presumed." 
Scripture  v.  Francestown  Soapstone 
Co.,  -50  N.  H.  -571. 

69  Gray  v.  Graham,  87  Conn.  601, 
49  L.  E.  A.  (N.  S.)  1159,  89  Atl.  262. 
See  also  Lipscomb's  Adm'r  v.  Condon, 
56  W.  Va.  416,  67  L.  E.  A.  670,  107 
Am.  St.  Eep.  938,  49  S.  B.  392. 

"The  actual  possession  and  use  of 
goods  is  a  matter  which  is  open  and 
visible  to  all  the  world,  and  being 
also  considered  prima  facie  evidence 
of  ownership,  it  has  therefore  not  only 
in  law,  but  likewise  in  the  common 
estimation  of  mankind,  been  supposed 
to  be  sufScient  to  give  such  possessor 
a  credit  in  his  dealings  and  inter- 
course with  the  world  equal  to  the 
value  of  the  gcods  so  held  and  used; 
and  for  this  reason  it  has  been  held 
that  a  private  purchaser  of  goods, 
even  for  a  valuable  consideration,  who 
leaves  them  in  the  possession  of  the 
vendor,  no  matter  from  what  motive, 
whether  innocent  or  fraudulent,  shall 
not  be  permitted  afterwards  to  with- 
draw them  from  the  execution-credi- 
tor of  the  vendor.  But  as  to  the 
stock,  it,  from  its  very  nature  is  in- 


capable of  such  possession  as  to  make 
it  known  or  notorious  who  has  the 
use  or  benefit  of  it,  and  thus  raise  a 
general  belief  in  regard  to  the  own- 
ership thereof:  even  its  existence  may 
be  unknown,  excepting  comparatively 
to  but  few  persons.  The  only  evi- 
dence of  it  that  can  be  safely  trusted 
as  to  this,  is  the  books  of  the  bank 
or  the  corporation;  but  they  being  of 
a  private  nature  are  not  open  to  pub- 
lic inspection.  Hence  it  is,  that  the 
ownership  of  such  stock  though  held 
by  the  owner  in  his  own  name  on  the 
books  of  the  corporation,  is  not  sup- 
posed to  have  given  him  a  general 
credit  with  the  world.  And  for  the 
saime  reason,  if  held  by  another  in 
trust  for  him,  the  trustee  is  never 
supposed,  by  reason  of  its  standing 
in  his  name  on  the  books  of  the  cor- 
poration, to  have  obtained  a  general 
credit  on  account  of  ij;.  It  is  not, 
therefore,  to  appraise  the  world  and 
prevent  it  from  giving  a  false  credit 
to  the  apparent  owner  of  the  stock 
that  the  transfer  thereof  is  required 
to,  be  made  on  the  books  of  the  bank 
in  the  presence  of  one  of  its  oficers." 
Com.  V.  Watmough,  6  Whart.  (Pa.) 
117. 

70  Gray  v.  Graham,  87  Conn.  601, 
49  L.  E.  A.   (N.  S.)  1159,  89  Atl.  262, 

"The  failure  to  record  the  convey- 
ance is  not  evidence  of  such  a  eon- 
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transfer  by  indorsement  and  delivery  of  the  stock  with  retention  of 
the  possession  thereof  by  the  transferee  is  sufficient  as  against  credi- 
tors of  the  transferrer  even  though  the  stock  is  not  transferred  on  the 
books.'^  In  support  of  this  rule  it  has  been  said  that  the  registration 
of  stock  on  the  books  is  not  a  physical  transfer,  and  that  the  public 
have  no  knowledge  of  such  registration,  although  under  certain  con- 
ditions stockholders  and  creditors  may  have.'"  If  the  title  to  the 
shares  passes  by  indorsement  and  delivery,  the  fact  that  they  remain 
in  the  name  of  the  vendor  on  the  corporate  books  is  not  a  sufficient 
reason  for  extending  credit  to  him  on  the  faith  of  his  ownership  of 
them.'" 


structive  fraud  as  sometimes  arises 
from  the  possession  of  chattels  after 
the  property  has  been  parted  with." 
Continental  Nat.  Bank  v.  Eliot  Nat. 
Bank,  7  Fed.  369. 

"The  shares  are  not  in  the  posses- 
sion of  the  assignor  merely  because 
they  stand  in  his  name  on  the  books 
of  the  corporation,  and  a  bona  fide 
transfer  of  the  certificates  of  stock 
cannot  be  said  to  imply  a  secret 
trust."  Merchants'  Nat.  Bank  v, 
Eichards,  6  Mo.  App.  454,  aff'd  74 
Mo.  77. 

"Public  policy  may  have  required 
the  presumption  of  fraud  to.  arise 
from  the  mere  physical  possession  of 
chattels;  it  does  not  require  such  a 
presumption  from  the  mere  continu- 
ance of  the  title  to  stock  on  the  books 
of  the  company  when  the  beneficial 
title  is  elsewhere."  Gray  v.  Graham, 
87  Conn.  601,  49  L.  E.  A.  (N.  S.)  1159, 
89  Atl.  262. 

Colt  V.  Ives,  31  Conn.  25,  81  Am. 
Dee.  161,  apparently  lays  down  a  con- 
trary rule,  but,  if  it  does,  it  is  mere 
dictum,  since  it  was  there  held  that  a 
failure  to  procure  a  transfer  on  the 
books  was  excused  by  the  effort  of  the 
parties  to  procure  it  and  the  effort  of 
the  vendor  to  make  the  assignment  as 
notorious  as  possible. 

71  Shares  of  stock  are  not  tangible 

property.     The  only  tangible  evidence 

of  the  property  represented  by  them 

'  is  the   certificate,   and   when   this   is 


delivered  the  statute  has  no  applica- 
tion. State  Banking  &  Trust  Co.  v. 
Taylor,  25  S.  D.  577,  29  L.  E.  A.  (N. 
S.)   523,  127  N.  W.  590. 

A  gift  of  stock  by  the  holder 
thereof  to  his  wife  was  held  to  be 
valid  under  such  circumstances  as 
against  the  husband 's  trustee  in  bank- 
ruptcy, who  sought  to  have  it  set 
aside  as  in  fraud  of  creditors,  though 
■the  statute  provided  that  transfers  of 
personal  property  should  be  conclu- 
sively presumed  to  be  fraudulent  if 
mot  accompanied  by  an  immediate  de- 
livery and  followed  by  an  actual  and 
continued  change  of  possession  of  the 
thing  transferred.  Harvey  v.  Stowe, 
219  Fed.  17,  aff'd  241  XT.  S.  199,  60  L. 
Ed.  953.  In  this  case  it  was  further 
held  that  the  donee's  continuity  of 
possession  was  not  broken,  within  the 
meaning  of  the  statute,  and  her  title 
was  not  affected,  by  the  fact  that  she 
twice  redelivered  the  stock  to  the 
donor  to  enable  him  to  vote  it,  etc., 
after  which  it  was  retransferred  to 
her. 

72  Gray  v.  Graham,  87  Conn.  601, 
49  L.  E.  A.  (N.  S.)  1159,  89  Atl.  262. 

The  only  feature  of  a  stock  trans- 
fer that  resembles  a  physical  pos- 
session is  the  possession  of  the  stock 
certificate.  Gray  v.  Graham,  87  Conn. 
601,  49  L.  E.  A.  (N.  S.)  1159,  89  Atl. 
262. 

73 Merchants'  Nat.  Bank  v.  Eich- 
ards; 6  Mo.  App.  454,  aff'd  74  Mo,  77. 
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In  any  event  a  failure  to  have  a  transfer  registered  does  not  render 
it  fraudulent  as  to  the  creditors  of  the  transferrer  under  all  circuYn- 
stanees.  The  neglect  may  be  explained,  and  the  presumption  of  a 
secret  trust  rebutted.  If  a  good  reason  for  such  failure  is  shown, 
it  will  be  excused,  as  in  the  case  of  a  sale  of  other  personal  property 
and  choses  in  action.  "The  ground  on  which  stock' sold  but  not 
legally  transferred  is  open  to  attachment  by  the  creditors  of  the 
vendor,  jg  *  *  *  the  same  upon  which  personal  chattels  sold  but 
retained  in  the  possession  of  the  vendor  are  liable  to  attachment  by 
the  vendor's  creditors.  The  principle  in  such  case  is,  that  the  reten- 
tion of  possession  is  a  badge  of  fraud — that  is,  is  evidence  of  a  fraudu- 
lent secret  trust.  *  *  *  But  it  is  well  settled  that  this  retention 
of  possession  in  every  case  is  only  a  badge,  that  is,  is  evidence  of 
fraud,  to  be  regarded  as  conclusive  when  the  retention  of  possession 
is  voluntary  and  unnecessary."'*  It  follows  from  this  that,  where 
a  transferrer  of  stock  has  made  diligent  effort  to  have  his  transfer 
made  upon  the  books  of  the  corporation,  and  on  failure  to  accom- 
plish this  has  used  due  diligence  in  making  the  transfer  as  notorious 
as  possible,  his  retention  of  possession  is  excused,  and  the  transferee's 
equitable  title  is  good  as  against  subsequent  attaching  creditors  of 
the  transferrer.'^ 

§  3814.  —  Unregistered  pledge  of  shares.  If  shares  have  not  been 
transferred  absolutely,  but  merely  pledged  as  security  for  a  debt,  and 

74  Colt  V.  Ives,  31  Conn.  25,  81  Am.  V5  Colt  v.  Ives,  31  Conn.  25,  81  Am. 

Dee.  161.    And  see,  to  the  same  effect,  Dec.  161.     See  also  United  States  v. 

Weber   v.   Bullock,    19   Colo.    214,   35  Vaughan,  3  Binney  (Pa.)  394,  5  Am. 

Pac.  1S3;  First  Nat.  Bank  of  Long-  Dec.  375. 

mont  V.  Hastings,  7  Colo.  App.  129,  And  see  §  3812,  supra. 

42  Pae.  691.  "ITpon  the  same  principle  that  the 

"The  circumstances  of  such  reten-  retention  of  the  possession  of  chat- 
tion  of  possession  may  be  explained,  tels  by  a  vendor  may  be  explained 
It  is  true  that,  in  the  absence  of  ex-  by  showing  that  a  delivery  was  impos- 
planation,  a  secret  trust  will  be  pre-  sible,  thereby  rebutting  any  inference 
Bumed;  but  when  an  explanation  is  of-  of  fraud,  the  failure  to  have  the  trans- 
fered,  it  is  for  the  jury  to  say,  unde^  fer  made  upon  the  books  of  the  corn- 
proper  instructions,  whether  the  ex-  pany  may  be  shown  to  be  without 
platfation  is  sufficient;  and  the  fact  fault  on  the  vendee's  part,  and  that 
that  possession  was  so  retained,  is  for  such  failure  occurred  notwithstand- 
them  to  weigh  in  connection  with  all  ing  his  honest  but  ineffectual  effort 
other  evidence  bearing  upon  the  ae-  to  comply  with  the  requirements  of 
tual  character  and  complexion  of  the  the  statute."  Weber  v.  Bullock,  19 
transaction'  between  the  ";parties. "  Colo.  214,  35  Pac.  183.  t^ 
Scripture  v.  Francestown  Soapstone 
Co.,  50  N.  H.  571. 
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the  transfer  has  not  been  registered,  the  rights  of  execution  or  attach- 
ing creditors  of  the  pledgor  as  against  the  pledgee  are  the  same  as  if 
the  transfer  had  been  an  absolute  one,  as  explained  in  the  preceding 
sections.™  The  attachment  or  execution,  however,  will  reach  any  sur- 
plus after  satisfaction  of  the  debt  for  which  the  shares  are  pledged, 
for  it  belongs  to  the  pledgor,''''  unless  in  the  particular  jurisdiction 
the  unregistered  transfer  vests  the  legal  title  in  the  pledgee,'"  and  the 
equitable  interest  or  right  of  the  pledgor  is  not  subject  to  attachment 
or  execution.''® 

§3815.  Effect  of  unregistered  transfers  as  against  purchasers  or 
pledgees  from  apparent  owners.  A  number  of  courts  have  held  that 
a  provision  that  shares  of  stock  shall  be  transferable  only  on  the  books 
of  the  corporation  is  intended  for  the  protection  of  purchasers  and 
pledgees  of  shares,  as  well  as  for  the  protection  of  the  eorpoi-ation  and 
persons  dealing  with  it,  and  that  a  bona  fide  purchaser  or  pledgee 
taking  from  one  who  appears  on  the  books  of  the  corporation  as  the 
owner  of  shares  acquires  a  good  title  as  against  a  prior  transferee  who 
has  failed  to  have  his  transfer  registered.'"  -So  under  this  rule,  a  bona 
fide  purchaser  of  shares  at  a  sale  under  an  execution  against  one  who 
appears  as  owner  on  the  books  of  the  corporation  acquires  a  good  title 
as  against  a  prior  unregistered  transfer  of  which  he  has  no  notice.*^ 

TO  See  §3811  et  seq.,  supra.  653;  Naglee  v.  Pacific  Wharf  Co.,  20 

77 Van    €ise    v.    Merchants'    Nat.  Cal.  5'29. 

Bank,  4  Dak.  485,  33  N.  "W.  897;  Ma-  Colorado.     Ironstone   Ditch    Co.   v. 

pleton  Bank  v.  Standrod,  8  Idaho  740,  Equitable  Securities  Co.,  52  Colo.  268, 

67  L.  E.  A.  656,  71  Pae.  119;  Norton  121  Pae.  174. 

V.  Norton,  43  Ohio,  St.  509,  3  N.  E.  Kentucky.    First  Nat.  Bank  of  Lex- 

348;    Seeligson    &   Co.    v.   Brown,    61  ington  v.  Bowman,  168  Ky.  433,  182 

Tex.  114.    See  also  Masury  v.  Arkan-  S.  W.  195;  Thurber  v.  Crump,  86  Ky. 

sas  Nat.  Bank,  93  Fed.  603,  rev'g  on  408,  6  S.  W.  145;  Spalding  v.  Paine 's 

other  grounds  87  Fed.  381.  Adm'r,  81  Ky.  416,  5  Ky.  L.  Eep.  391. 

78  See   §  3795,  supra.  Michigaai.     Eough  v.  Breitung,  117 

79  See  §  3441,  supra.  Mich.  48,  75  N.  W.  147. 

80  OaJlf omia.  Northwestern  Port-  New  Hampshire.  See  Scripture  v. 
land  Cement  Co.  v.  Atlantic  Portland  Francestown  Soapstone  Co.,  50  N.  H. 
Cement   Co.,    163   Pae.   47;     National  571. 

Bank  of  Pacific  v.  "Western  Pae.  E.  New  York.    New  York  &  N.  H.  E. 

Co.,  157  Ca!.  573,  27  L.  E.  A.  (N.  S.)  Co.  v.  Schuyler,  34  N.  Y.  30;  Cady  v. 

987,  21  Ann.  Cas.  1391,  108  Pae.  676;  Potter,  55  Barb.  463. 

Spreckels  v.    Nevada  Bank   of   San  South  Carolina.    See  Fraser  &  Dill 

Francisco,  113  Cal.  272,  33  L.  E.  A.  v.  Charleston,  11  g.  C.  486. 

459,  54  Am.  St.  Eep.  348,  45  Pae.  329;  81  Williams  v.  Mechanics'  Bank,  5 

Farmers'  Nat.  Gold  Bank  v.  Wilson,  Blatchf.  59,  Fed.  ^aa.  No.  17,727;  We- 

58  Cal.  600;  Peoplft  y.  Elmore,  35  Cal.  tumpka  Bridge  Co.  v.  Kidd,  ^24  Ala. 
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On  the  other  hand,  there  are  numerous  holdings  to  the  effect  that  if  a 
purchaser  or  pledgee  from  the  registered  owner,'^  or  a  purchaser  at 
an  attachment  or  execution  sale  of  the  stock  as  the  property  of  the 
registered  owner,**  has  notice  of  the  prior  unregistered  transfer,  he 


242,  27  So.  431;  West  Coast  Safety 
Faucet  Co.  v.  WuM,  133  Cal.  315,  85 
Am.  St.  Bep.  171,  65  Pac.  622;  rarm-- 
ers'  Nat.  Gold  Bank  v.  Wilson,  5S  Cal. 
600;  Winter  v.  Belmont  Min.  Co.,  53 
CaJ.  428;  Naglee  v.  Pacific  Wharf  Co., 
20  Cal.  529. 
See  also  §  3811,  supra. 

82  Des  Moines  Loan  &  Trust  Co.  v. 
Des  Moines  Nat.  Bank,  97  Iowa  668, 
66  N.  W.  914;  May  v.  Cleland,  117 
Mieh.  45,  44  L.  E.  A.  163,  75  N.  W. 
129;  Newberry  v.  Detroit  &  L.  S.  Iron 
Mfg.  Co.,  17  Mieh.  141;  Scripture  v. 
Francestown  Soapstone  Co.,  50  N.  H. 
571;  George  E.  Barse  Live-Stock  Co. 
V.  Eange  Valley  Cattle  Co.,  16  Utah 
59,  50  Pac.  630. 

See  Hotchkiss  &  Upson  Co.  v.  Union 
Nat.  Bank,  68  Fed.  76,  construing  the 
Connecticut  statute  as  to  unregis- 
tered pledges;  National  Bank  of  Pa- 
cific V.  Western  Pac.  E.  Co.,  157  Cal. 
573,  27  L.  B.  A.  (N.  S.)  987,  21  Ann. 
Cas.  1391,  108  Pac.  676;  Spreckels  v. 
Nevada  Bank  of  San  Francisco,  113 
Cal.  272,  33  L.  E.  A.  459,  54  Am.  St. 
Bep.  34S,  45  Pac.  329. 

83  United  States.  Bridgewater  Iron 
Co.  V.  Lissberger,  116  U.  S.  8,  29  L. 
Ed.  557;  Masury  v.  Arkansas  Nat. 
Bank,  93  Fed.  603,  rev'g  87  Fed.  381. 

Alabama.  Selma  Bridge  Co.  v. 
Harris,  132  Ala.  179,  31  So.  508;  We- 
tumpka  Bridge  Co.  v.  Kidd,  124  Ala. 
242,  27  So.  431. 

OaJlfomia.  National  Bank  of  Pa- 
cific V.  Western  Pac.  E.  Co.,  157  Cal. 
573,  27  L.  B.  A.  (N.  S.)  987,  21  Ann. 
Cas.  1391,  108  Pac.  676;  Blakeman 
V.  Puget  Sound  Iron  Co.,  72  Cal.  321, 
13  Pac.  872;  Farmers'  Nat.  Gold  Bank 
V.  Wilson,  58  Cal.  600;  Winter  v.  Bel- 
mont Min.  Co.,  53  Cal.  428;  People 
V.  Elmore,  35.  Cal.  653;  Weston  v.  Bear 


Eiver  &  A.  Water  &  Mining  Co.,  6  Cal. 
425. 

Dakota.  Van  Cise  v.  Merchants' 
Nat.  Bank,  4  Dak.  485,  33  N.  W.  897. 

Indiana.  Boone  v.  Van  Gorder,  164 
Ind.  499,  108  Am.  St.  Bep.  314,  74 
N.  E.  4. 

Massachusetts.  Bridgewater  Iron 
Co.  V.  Lissberger,  116  U.  S.  8,  29  L. 
Ed.  557,  holding  that  this  is  true  un- 
der the  Massachusetts  statute  as  con- 
strued by  the  courts  of  that  state. 

Michigan.  May  v.  Cleland,  117 
Mich.  45,  44  L.  E.  A.  163,  75  N;  W. 
129;  Newberry  v.  Detroit  &  L.  S.  Iron 
Mfg.  Co.,  17  Mich.  141. 

Minnesota.  Lund  v.  Wheaton 
Boiler  MiU  Co.,  50  Minn.  36,  36  Am. 
St.  Eep.  623,  52  N.  W.  268. 

Missouri.  McClintock  v.  Central 
Bank  of  Kansas  City,  120  Mo.  127, 
24  S.  W.  1052;  Wilson  v.  St.  Louis  & 
S.  F.  By.  Co.,  108  Mo.  588,  32  Am. 
St.  Bep.  624,  18  S.  W  286;  Merchants' 
Nat.  Bank  v.  Bichards,  6  Mo.  App. 
454,  aff'd  74  Mo.  77..  See  also  Selig- 
man  v.  St.  Louis  &  S.  F.  E.  Co.,  22 
Fed.  39. 

New  Jersey.  Bogers,  Ketchum  & 
GrosvenoT  v.  New  Jersey  Ins.  Co.,  8 
N.  J.  Eq.  167. 

Utah.  Barse  Live-Stoek  Co.  v. 
Eange  Valley  Cattle  Co.,  16  Utah  59, 
50  Pac.  630. 

Washington.  Port  Townsend  Nat. 
Bank  v.  Port  Townsend  Gas  &  Fuel 
Co.,  6  Wash.  597,  34  Pac.  155. 

The  transferee  whose  transfer  is 
not  registered  has  no  right  to  enjoin 
the  execution  sale  under  such  circum- 
stances since  the  levy  in  question  is 
not  illegal  or  wrongful.  And  espe- 
cially is  this  true  where  it  does  not  ap- 
pear that  the  stock  is  of  any  peculiar 
value    or    use  to    him,    or    that   the 
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acquires  no  title  as  against  the  transferee,  whether  the  unregistered 
transfer  be  regarded  as  passing  the  legal  title,  or  merely  an  equitable 
title  as  between  the  parties. 

In  some  gurisdietions  the  rights  of  an  unregistered  transferee  are 
superior  to  those  of  a  purchaser  at  an  execution  or  attachment  sale 
even  though  the  latter  has  no  notice  of  the  transfer ;  **  while  in  others 
the  rights  of  such  a  purchaser  are  superior  even  though  he  has  notice 
of  the  prior  unregistered  transf  er.^^ 

It  has  been  held  that  where  the  stock  certificates  are  not  delivered 
to  a  purchaser,  he  is  thereby  bound  to  take  notice  of  a  previous  trans- 
fer.*® So  it  has  been  held  that  the  rights  of  a  mortgagee  of  stock  to 
whom  the  certificates  have  not  been  delivered  are  subordinate  to  those 
if  a  subsequent  bona  fide  purchaser  for  value  to  whom  the  stock  has 
been  transferred  on  the  books,  or  to  whom  th£  certificates,  properly 
indorsed,  have  been  delivered  by  the  owner.*'' 

In  a  number  of  states  it  is  provided  by  statute  that  the  delivery  of 
a  stock  certificate  with  a  written  transfer  of,  or  power  of  attorney  to 
transfer,  the  same,  shall  be  a  sufficient  delivery  to  transfer  the  title  as 
against  all  persons,^*  or  as  against  subsequent  purchasers  from  the 


threatened  sale  ■will  cause  him  any 
great  or  irreparable  damage.  Boone 
V.  Van  Gorder,  164  Ind.  499,  108  Am. 
St.  Eep.  314,  74  N.  E.  4. 

See  also  §  3811,  supra. 

84Flostroy  v^  William  B.  Corby 
Coal  Co.,  80  N.  J.  Eq.  547,  85  Atl. 
578;  Eeilly  v.  Absecon  Land  Co.,  75 
N.  J.  Eq.  71,  71  Atl.  248. 

This  is  true  in  respect  to  shares  of 
stock  of  national  banks.  Hazard  v. 
National  Exch.  Bank  of  Newport,  26 
Fed.  94. 

See  also  §  3811,  supra. 

85  Hair  V.  Bumell,  106  Fed.  280, 
holding  that  this  is  true  under  the 
Iowa  statute  r-s  construed  by  the 
courts  of  that  state. 

See  also  §  3811,  supra. 

86  Baldwin  v.  Canfield,  28  Minn.  43, 
1  N.  W.  261,  276. 

87  Spalding  v.  Paine 's  Adm'r,  81 
Ky.  416,  5  Ky.  L.  Eep.  391. 

88  In  Louisiana,  under  the  Act  of 
1852,  nothing  more  was  required  to 
perfect  a  contract  of  pledge  than  the 
delivery    of   the    certificate,    and   the 


rights  of  a  pledgee  to  whom  the  cer- 
tificate had  been  delivered  were  su- 
perior to  the  title  of  a  purchaser  at 
•execution  sale.  Smith  v.  Crescent 
City  Live-Stock  Landing  &  Slaugh- 
ter-House  Co.,  30  La.  Ann.  1378.  See 
also  Friedlander  v.  Crescent  City 
Live-Stock  L.  &  S.  H.  Co.,  31  La.  Ann. 
523. 

The  Uniform  Stock  Transfer  Act  is 
now  in  force  in  this  state. 

Wisconsin  St.  1898,  §  1751,  so  pro- 
vided. Schwab  V.  Smith,  143  Wis. 
427,  128  N.  W.  78. 

Under  a  former  statute  providing 
that  no  transfer  should  be  valid  ex- 
cept as  between  the  parties  until  en- 
tered on  the  corporate  books,  it  was 
held  that  an  unregistered  transfer 
was  invalid  as  against  subsequent 
bona  fide  purchasers  from  the  trans- 
ferrer. In  rr  Murphy,  51  Wis.  519,  8 
N.  W.  419. 

The  Uniform  Stock  Transfer  Act  is 
now  in  force  in  this  state. 

Many  statutes  of  this  character 
have  been  discussed  at  length  in  con- 
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registered  owner."  And  it  is  sometimes  provided  that  no  pledge  of 
stock  shall  be  effectual  against  any  person  but  the  pledgor  and  his 
executors  or  administrators  unless  consummated  by  an  actual  transfer 
of  the  stock  to  the  name  of  the  pledgee,  or  unless  a  copy  of  the  power 
of  attorney  for  the  transfer  is  filed  with  one  of  certain  designated 
of&cers  of  the  company.^  The  Uniform  Stock  Transfer  Act  provides 
that  title  to  a  certificate  and  to  the  stock  represented  thereby  may  be 
transferred  by  indorsement  and  delivery  of  the  certificate,  or  by  deliv- 
ery of  the  certificate  and  a  separate  document  containing  a  written 
assignment  of  the  certificate  or  a  power  of  attorney  to  sell,  assign  or 
transfer  the  same  or  the  shares  represented  thereby,  and  also  that 
the  title  of  a  transferee  of  a  certificate  under  a  power  of  attorney 
or  assignment  not  written  upon  the  certificate,  or  of  any  person  claim- 
ing under  him,  shall  cease  and  determine  if,  at  any  time  prior  to  the 
surrender  of  the  certificate  to  the  corporation,  another  person,  for 
value  in  good  faith  and  without  notice  of  the  prior  transfer,  shall 
purchase  and  obtain  delivery  of  the  certificate  with  the  indorsement 
of  the  person  appearing  by  the  certificate  to  be  the  owner  thereof,  or 
with  the  written  assignment  or  power  of  attorney  of  such  person 
though  contained  in  a  separate  document.^! 

XXm.   KEFUSAD  TO  RECOGNIZE  AND  REGISTER  TRANSFERS 

§  3816.  Right  to  transfer  and  duty  to  make  it.  A  transferee  of 
shares  ordinarily  has  the  right  to  have  them  transferred  into  his 
name  on  the  books  of  the  company,  and  a  new  certificate  issued  to 
him,'^  and  this  right  generally  extends  to  purchasers  at  execution 

sidering  the  effect  of  an  unregistered  Massachusetts,    Michigan,    New   Jer- 

transfer   as   against   creditors   of  the  sey.   New  York,  Ohio,  Pennsylvania, 

transferrer.     See  §  3811,  supra.  Rhode  Island,  Wisconsin  and  Alaska. 

89  Donnally  V.  Hearndon,  41  W.  Va.  92  United   States.     O'Neil   v.   Wol- 

519,  23  S.  B.  646.  cott  Min.  Co.,  174  Fed.  527,  27  L.  E. 

See  also  §  3811,  supra.  A.   (N.  S.)   200. 

»0  Conn.  Gen.  St.  1&87,  §  1924.    The  Alabama.    Wetumpka  Bridge  Co.  v. 

purpose    of    the    statute    is    to    pro-  Kidd,     124    Ala.    242,    27    So.    431; 

tect   subsequent  purchasers   and   per-  Thompson  v.  Eudgius,  116  Ala.  93,  22 

sons  who  subsequently  acquire  liens  on  So.  632. 

the  stock  without  notice  of  the  prior  Aibansas.     Bankers'   Trust   Co.  of 

pledge,  and  it  does  not  operate  to  pro-  St.  Louis  v.  McCloy,  109  Ark.  160,  47 

tect    subsequent    purchasers    or    lien  L.  E.  A.  (N.  S.)  333,  159  S.  W.  205. 

holders  who  have  such  notice.   Hotch-  Georgia.     Thornton  v.  Martin,  116 

kiss  &  Upson  Co.  v.  Union  Nat.  Bank,  Qa.  115,  42  S.  E.  348;  Hilton  v.  Syl- 

68  Fed.  76.  vania  &  Ot.  R.  Co.,  8  Ga.  App.  10,  68 

91  See  §§1  and  4  of  the  act.     This  S.  E.  746. 

act  is  in  force  in  Louisiana,  Maryland,  Indiana.    Boone  v.  Van  Gorder,  164 
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Ind.  499,  108  Am,  St.  Eep.  314,  74 
N.  E.  4. 

Kansas:  Gulp  v.  Mulvane,  66  Kan. 
143,  71  Pac.  273. 

IiOulsiaiia.  .  Eisenhauer  v.  New'  Or- 
leans Cotton  Exchange,  140  La.  574,  73 
So.  685. 

Maryland.  Beal  Estate  Trust  Co.  v. 
Bird,  90  Md.  229,  44  Atl.  1048. 

Massachusetts.  Bond  v.  Mt.  Horpe 
Iron  Co.,  99  Mass.  505,  97  Am.  Dee. 
49;  Sargent  v.  Franklin  Ins.  Co.,  8 
Pick.  90,  19  Am.  Dec.  306. 

Missouri.  Senn  v.  Union  Premium 
&  Mercantile  Co.,  115  Mo.  App.  685, 
92  S.  W.  507;  Crenshaw  v.  Columbian 
Min.  Co.,  110  Mo.  App.  355,  86  S.  W, 
260. 

New  Hampshire.  Westminster  Nat. 
Bank  v.  New  England  Electrical 
Works,  73  N.  H.  465,  3  L.  E.  A.  (N.  S.) 
551,  111  Am.  St.  Eep.  637,  62  Atl.  971; 
Hill  V.  Pine  Eiver  Bank,  45  N.  H. 
300. 

Oklahoma.  First  Nat.  Bank  of  Sul- 
phur Springs  v.  Stribling,  16  Okla. 
41,  86  Pac.  512. 

Pennsylvania.  Com.  v.  Camp,  102 
Atl.  205. 

Utah.  Mundt  v.  Commercial  Nat. 
Bank  of  Ogden,  35  Utah  90,  136  Am. 
St.  Eep.  1023,  99  Pac.  454. 

Washington.  See  Lacaff  v.  Dutch 
Miller  Mining  &  Smelting  Co.,  31 
Wash.  566,  72  Pac.  112. 

This  is  true  where  each  certificate 
states  that  it  is  transferable  only  on 
the  books,  although ,  there  is  no  pro- 
vision on  the  subject  in  the  charter  or 
by-laws.  ,  Hilton  v.  Sylvania  &  G. 
E.  Co.,  8  Ga.  App.  10,  68  S.  E.  746. 

One  who  presents  the  certificate 
with  a  proper  assignment  duly  signed 
by  the  person  to  whom  it  was  issued 
by  the  corporation  has  at  least  the 
prima  facie  legal  right  to  have  the 
stock  transferred  to  him  on  the  cor- 
porate books  80  that  he  may  enjoy  the 


full  beneftts  of  a  stockholder  of  rec- 
ord, ,  Mundt  V.  Commercial  Nat.  Bank 
of  Ogden,  35  Utah  90, 136  Am.  St.  Eep. 
1023,  99  Pac.  454. 

"A  request  by  the  vendor  and  pur- 
chaser- of  stock  for  its  transfer  upon 
the  books  of  the  corporation  as  effec- 
tually imposes  the  duty  upon  the  cor- 
poration to  transfer  it  when  it  is 
made  in  the  performance  of  a  con- 
tract of  sale  whose  completion  is  con- 
ditioned by  the  transfer  as  when  it  is 
the  result  of  a  completed  sale." 
O'Neil  V.  Wolcott  Min.  Co.,  174  Fed. 
527,  27  L.  E.  A.  (N.  S.)  200.  See  also 
State  V.  Mclver,  2  S.  C.  25. 

The  transferee  may  demand  a 
transfer  on  the  books,  and  is  not 
limited  as  to  the  tiine  within  which 
he  may  do  so.  First  Nat.  Bank  of 
Sulphur  Springs  v.  Stribling,  16  Okla. 
41,  86  Pac.  512. 

The  officers  of  the  company  are 
bound  to  make  the  transfer  at  any 
time  whenever  the  certificate,  prop- 
erly indorsed,  is  delivered  to  them  for 
that  purpose  and  no  lapse  of  time  will 
protect  them  from  the  consequences 
of  a  refusal  to  do  so.  Barker  v.  Mon- 
tana Goldj  Silver,  Platinum  &  Tel- 
lurium. Min.  Co.,  35  Mont.  351,  89 
Pac.  66. 

■See  also  cases  cited  in  §§  3817-3822, 
infra. 

93Wetumpka  Bridge  Co.  v.  Kidd, 
124  Ala,  242,  27  So.  431;  West' Coast' 
Safety  Faucet  Co.  v.  WulfP,  133  Cal. 
315,  85  Am.  St.  Eep.  171,  65  Pac.  622; 
•  Memphis  Appeal.  Pub.  Co.  v.  Pike,  9 
Heisk.  (Tenn.)  697. 

94  Under  the  laws  of  California,  an 
executor  may  hay'e  shares  of  stock  of 
his  decedent  transferred  to  his  name 
as  executor.  London,  P.  &  A.  Bank, 
Ltd.  V.  Aronstein,  117  Fed.  601,  cer- 
tiorari denied  187  U.  S.  641,  47  L. 
Ed.  345   (mem.  dec). 
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whom  certificates  have  been  assigned  by  an  executor.®^  And  it  has 
been  held  that  it  exists  although  the  stock  is  transferred  while  the 
corporation  is  in  process  of  liquidation  in  insolvency  proceedings.^^ 

The  right  is  a  contractual  one.  The  corporation  in  effect  agrees  to 
make  the  transfer  to  a  bona  fide  transferee  on  demand  and  presenta- 
tion of  the  certificate.  And  having  represented  to  its  stockholders  and 
to  all  who  may  desire  to  purchase  its  stock  that  it  will  invest  the  pur- 
chasers thereof  with  all  the  rights  of  stockholders  by  making  a  record 
on  its  books  of  the  fact  of  each  sale  as  made,  it  would  be  highly  in- 
equitable to  permit  it  to  repudiate  the  same  to  the  prejudice  of  inno- 
cent purchasers.*'  It  is  a  valuable  right,  and  constitutes  in  a  very 
material  sense  a  part  of  the  consideration  for  a  vendee 's  purchase  of 
stock."  "Without  such  a  right  enforceable  in  the  courts  of  law,  the 
sale  of  stocks  would  be-  injuriously  hampered,  resulting  in  much  com- 
mercial and  industrial  inconvenience  and  embarrassment. ' ' " 

There  is  a  corresponding  duty  on  the  part  of  the  corporation  to 
make  or  permit  a  transfer  on  its  books,  and  to  issue  a  new  certificate 
to  the  transferee.^    And  if  it  refuses  to  make  such  a  transfer  without 


95  Haebler  v.  John  Eichler  Brewing 
Co.,  25  N.  Y.  Mise.  576,  55  N.  Y.  Supp. 
1071. 

96  People  V.  California  Safe  Deposit 
&  Trust  Co.,  18  Cal.  App.  732,  124 
Pae.  558. 

A  proceeding  to  compel  a  transfer 
may  properly  be  brought  against  the 
corporation  and  its  receiver  under  such 
circumstances,  where  it  is  alleged  that 
the  receiver  has  possession  of  the  cor- 
porate books  and  papei-s,  and  refuses 
to  allow  the  transferee  or  the  corpora- 
tion to  register  the  transfer.  The  di- 
rectors need  not  be  made  parties, 
since  if  the  receiver  is  required  by 
order  of  court  to  enter  the  trans- 
feree 's  name  in  the  stock  book,  it  will 
follow  that  that  act  will  be  performed 
by  those  officers  upon  whom  the  duty 
rests.  People  v.  California  Safe  De- 
posit &  Trust  Co.,  IS  Cfel.  App.  732, 
124  Pac.  558. 

97  Westminster  Nat.  Bank  v.  New 
England  Electrical  Works,  73  N.  H. 
465,  3  L.  E.  A.  (N.  S.)  551,  111  Am.  St. 
Bep.  637,  62  Atl.  971. 

98  Westminster   Nat.   Bank  v.  New 


England  Electrical  Works,  73  N.  H. 
465,  3  L.  E.  A.  (N.  S.)  551,  111  Am. 
St.  Eep.  637,  62  Atl.  971. 

99  Westminster  Nat.  Bank  v.  New 
England  Electrical  Works,  73  N.  H. 
465,  3  L.  E.  A.  (N.  S.)  551,  111  Am. 
St.  Eep.  637,  62  Atl.  971. 

1  United  States.  Johnstoii  v.  Laflin, 
103  U.  S.  800,  26  L.  Ed.  532,  aff'g  5 
Dill.  65,  Fed.  Cas.  No.  7,393;  O'Neil  v. 
Wolcott  Min.  Co.,  174:  Fed.  527,  27 
li.  E.  A.  (N.  S.)  200. 

Alabama.  Thompson  v.  Hudgins, 
116  Ala.  93,  22  So.  632. 

Arkansas.  Bankers'  Trust  Co.  of  St. 
Louis  V.  McCloy,  109  Ark.  160,  47  L. 
E.  A.  (N.  S.)  333,  159  S.  W.  205. 

California.  Ellsworth  v.  National 
Home  &  Town  Builders, '33  Cal.  App. 
1,  164  Pac.  14. 

Georgia.  Hilton  v.  Sylvania  &  G-.  E. 
Co.,  8  Ga.  App.  10,  68  S.  E.  746. 

Illinois.  Kjellman  v.  Scandia  Fish 
Co.,  128  111.  App.  544;  Smith  v.  Auto- 
matic Photographic  Co.,  118  111.  App. 
649. 

Eiinsas.  Madison  Bank  v.  Price, 
79  Kan.  289,  100  Pac.  280. 
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good  eause,^  it  may  be  compellel  to  do  so  by  a  court  of  equity  in  a 
suit  instituted  for  that  purpose,*  or,  in  some  jurisdictions,  by  manda- 
mus,* or  the  transferee  may  maintain  an  action  at  law  against  it  Jor 
damages.^ 

§  3817.  Remedies  for  refusal  to  transfer — Suit  in  equity  to  compel 
transfer.  There  are  some  cases  in  which  it  has  been  held  that  a  suit 
in  equity  will  not  lie  to  compel  a  corporation  to  register  a  transfer  on 
its  books  and  issue  a  new  certificate  to  the  transferee,  on  the  ground 
that  there  is  an  adequate  remedy  at  law  by  an  action  to  recover  dam- 


Maine.  Dennett  v.  Acme  Mfg.  Co., 
106  Me.  476,  76  Atl.  922. 

MaiyUuud.  Beal  Estate  Trust  Co. 
V.  Bird,  90  Md.  229,  44  Atl.  1048. 

Massachusetts.  Crocker  v.  Old  Col- 
ony B.  Co.,  137  Mass.  417;  Sargent  v. 
Franklin  Ins.  Co.,  8  Pick.  90,  19  Am. 
Deo.  306. 

Montana,  Barker  v.  Montana  Gold, 
Sliver,  Platinum  &  Tellurium  Min. 
Co.,  35  Mont.  351,  89  Pac.  66. 

New  Hampshire.  Westminster  Nat. 
Bank  v.  New  England  Electrical 
Works,  73  N.  H.  465,  3  L.  E.  A.  (N. 
S.)  551,  111  Am.  St.  Rep.  637,  62  Atl. 
971;  Hill  V.  Pine  River  Bank,  45  N. 
H.  300. 

New  Yoiik.  Simpson  v.  Jersey  City 
Contracting  Co.,  165  N.  Y.  193,  55  L. 
E.  A.  796,  58  N.  B.  896,  aff'g  47  App. 
Div.  17,  61  N.  Y.  Supp.  1033;  Hawes 
V.  Gas  Consumers '  Ben.  Co.,  36  N.  Y. 
Sf.  Rep.  48,  12  N.  Y.  Supp.  924,  rev'g 
9  N.  Y.  Supp.  490. 

Pennsylvania.  Com.  v.  Camp,  102 
Atl.  205. 

Rhode  Island.  Rowe  v.  Border  City 
Garnetting  Co.,  101  Atl.  223. 

Tennessee.  Memphis  Appeal  Pub. 
Co.  v.  Pike,  9  Heisk.  697. 

Utah.  Mundt  v.  Commercial  Nat. 
Bank  of  Ogden,  35  Utah  90,  136  Am. 
St.  Rep.  1023,  99   Pac.   454. 

The  corporation  has  no  right,  ex- 
cept for  good  car.se,  to  refuse  to  trans- 
fer the  stock  on  its  books  and  by  such 
refusal  deprive  the  assignee  of  his 
rights    as    a   stockholder.     Miifidt    v. 


Commercial  Nat.  Bank  of  Ogden,  35 
Utah  90,  136  Am.  St.  Rep.  1023,  99 
Pae.  454. 

The  duty  to  make  the  transfer  is 
enjoined  by  statute  and  is  purely  min- 
isterial. Madison  Bank  v.  Price,  79 
Kau.  289,  100  Pac.  280;  Mundt  v. 
Commercial  Nat.  Bank  of  Ogden,  35 
Utah  90,  136  Am.  St.  Kep.  1023,  99 
Pac.  454. 

The  managing  agents  of  a  corpora- 
tion have  no  discretionary  power  to 
refuse  to  register  a  proposed  transfer. 
Simpson  v.  Jersey  City  Contracting 
Co.,  165  N.  Y.  193,  55  L.  R.  A.  796, 
58  N.  E.  896,  aff'g  47  N.  Y.  App.  Div. 
17,  61  N.  Y.  Supp.  1033. 

The  statutes  of  Tennessee  make  it 
the  duty  of  the  corporation  to  trans- 
fer stock  sold  under  execution.  It  is 
a  plain  ministerial_  duty  that  is  im- 
posed, and  the  corporation  has  no 
discretion  in  the  matter.  Memphis 
Appeal  Pub.  Co.  v.  Pike,  9  Heisk, 
(Tenn.)  ^97. 

No  lapse  of  time  will  protect  the 
ofScers  against  the  consequences  of-  a 
refusal  to  make  the  transfer.  Barker 
v.  Montana  Gold,  Silver,  Platinum  & 
Tellurium  Min.  Co.,  35  Mont.  351,  89 
Pac.  66. 

See  also  cases  cited  in  the  following' 
sections. 

2  See  §  3823  et  seq.,  infra. 

3  See  §  3817,  infra. 

4  See   §3818,  infra. 

5  See  §  3819,  infra. 
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ages  for  its  refusal  to  recognize  and  make  the  transfer.^  This  view, 
however,  is  contrary  to  the  overwhelming  weight  of  authority.  An 
actipn  for  damages  does  not  always  afford  an  adequate  remedy  for 
refusal  of  a  corporation  to  recognize  a  person  as  a  stockholder,  and  it 
is  well  settled,  therefore,  that  if  a  corporation  wrongfully  refuses  to 
recognize  and  register  a  valid  transfer  of  stock,  and  issue  a  new  cer- 
tificate to  the  transferee,  he  may  maintain  a  bill  in  equity  to  compel 
it  to  do  soJ  And  especially  is  this  true  "when  the  real  and  prospective 


6  See  Cooper  v.  Dismal  Swamp  Ca- 
nal Co.,  6  N.  C.  195. 

7  United  States.  Cecil  Nat.  Bank 
V.  Watsontown  Bank,  105  U.  S.  217, 
26  L.  Ed.  1039;  Meehfmies'  Bank  of 
Alexandria  v.  Seton,  1  Pet.  299,  7  L. 
Ed.  152;  Jessup  v.  Chicago  &  N.  W. 
Ey.  Co.,  188  Fed.  931;  O'Neil  v.  Wol- 
cott  Min.  Co.,  174  Fed.  527,  27  L.  E. 
A.  (N.  S.)  200;  Gould  v.  Head,  41 
Fed.  240;  Wilson  v.  Atlantic  &  St.  L. 
E.  Co.,  2  Fed.  459;  Hubbard  v.  Bank 
of  United  States,  5  Hunt  Mer.  Mag. 
75,  Fed.  Cas.  No.  6,815.  See  also 
Eyan  v.  Martin,  165  Fed. -765. 

Alabama.  Howison  v.  Baird,  145 
Ala.  683,  40  So.  94;  Johnson  v.  Hume, 
138  Ala.  564,  36  So.  421.  See  also 
Wetumpka  Bridge  Co..  v.  Kidd,  124 
Ala.  242,  27  So.  431;  Thompson  v. 
Hudgins,  .116  Ala.  93,  22  So.  632. 

Arkansas.  Bankers'  Trust  Co.  of 
St.  Louis  V.  McCloy,  109  Ark.  160,  47 
L.  E.  A.  (N.  S.)  333,  159  S.  W.  205; 
Thompson  v.  Grace,  91  Ark.  52,  134 
Am.  St.  Eep.  52,  120  S.  W.  397. 

California.  Spangenberg  v.  West- 
ern Heavy  Hardware  &  Iron  Co.,  166 
Cal.  284,  135  Pac.  1127;  Ealston  v. 
Bank  of  California,  112  Cal.  208,  44 
Pae.  476.  See  also  National  Bank  of 
Pacific  V.  Western  Pac.  E.  Co.,  157 
Cal.  573,  27  L.  E.  A.  (N.  S.)  987,  21 
Ann.  Cas.  1391,  108  Pac.  676;  Cahlan 
V.  iBank  of  Lassen  County,  11  Cal. 
App.  533,  105  Pac.  765. 

Colorado.  Eicharijson  v.  Jjongmont 
Supply  Ditch  Co.,  19  Colo.  App.  48S, 
76  Pac.  546.    See  also  Farmers'  Paw- 


nee Canal  Co.  V.  Henderson,  46  Colo. 
37,  102  Pac.  1063. 

Georgia.  Thornton  v.  Martin,  116 
Ga.  115,  42  S.  B.  348. 

Illinois.  Lemon  v.  Lemon,  192  Dl. 
App.  36.  See  also  Pease  v.  Chicago 
■Crayon  Co.,  235  111.  391,  18  L.  E.  A. 
(N.  S.)  1158,  14  Ann.  Cas.  263,  85  N.. 
E.  619;  Finch  v.  Macoupin  Telephone 
&  Telegraph  Co.,  146  111.  App.  158. 

Indiana.  Vernon,  G.  &  E.  E.  Co.  v. 
Washington  Tp.  Decatur  Co.,  48  Ind. 
App.  309,  95  N.  E.  599. 

Kansas.  Madison  Bank  v.  Price, 
79  Kan.  289,  100  Pac.  280. 

Kentucky.  Fitzhugh  v.  Bank  of 
Shepherdsville,  3  T.  B.  Mon.  126,  16 
Am.  Dec.  90. 

Maryland.  Eeal  Estate  Trust  Co. 
V.  Bird,  90  Md.  229,  44  Atl.  1048.  See 
Baltimore  City  Passenger  Ey.  Co.  v. 
Sewell,  35  Md.  238,  6  Am.  Eep.  402. 

Michigan.  Porter  v.  Marine  Sav. 
Bank,  186  Mich.  355,  153  N.  W.  19; 
Clarke  v.  Hill,  132  Mich.  434,  93  N.' 
W.  1044;  Walker  v.  Detroit  Transit 
Ey.  Co.,  47  Mich.  338,  11  N.  W.  187. 

Minnesota.  Prince  Inv.  Co.  v.  St. 
Paul  &  S.  C.  Land  Co.,  68  Minn.  121, 
70  N.  W.  1079. 

Mississippi.  Scherck  v.  Montgom- 
ery, 81  Miss.  426,  33  So,.  507. 

Missouri.  Whiting  v.  Enterprise 
Land  &  Sheep  Co.,  265  Mo.  374,  177  S. 
W.  589;  Kretzer  v.  Cole  Bros.  Light- 
ning Eod  Co.,  193  Mo.  App.  99,  181 
S.  W.  1066;  Senn  v.  TJnion  Premium 
&  Mercantile  Co.,  115  Mo.  App.  685, 
92  S.  W.-507;  Crenshaw  v.  Columbian 
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value  of  the  stock  depends  upon  the  future  development  and  manage- 
ment of  the  corporate  enterprise"; '  or  where  the  stock  is  not  listed 
in  general  market  reports,  and  is  not  a  commercial  commodity  in  the 


Min.  Co.,  110  Mo.  App.  355,  86  S.  W. 
260. 

Montana.  Fitzpatrick  v.  O'Neill, 
43  Mont.  552,  Ann.  Cas.  1912  0  296, 
118  Pae.  273;  Durfee  v.  Harper,  22 
Mont.  354,  56  Pae.  582.  See  also 
Barker  v.  Montana  Gold,  Silver,  Plat- 
inum &  Tellurium  Min.  Co.,  35  Mont. 
351,  89  Pae.  66. 

Nebraska.  Everitt  v.,  Farmers  & 
Merchants  Bank,  82  Neb.  191,  20  L. 
E.  A.  (N.  S.)  996,  117  N.  W.  401. 

New  Hampshire.  "Westminster  Nat. 
Bank  v.  New  England  Electrieal 
Works,  73  N.  H.  465,  3  L.  E.  A.  (N. 
S.)  ,551,  111  Am.  St.  Eep.  637,  62  Atl. 
971. 

New  Jersey.  Loekward  v.  Evans, 
—  N.  J.  Eq.  — ,  102  Atl.  19;  Morris  v. 
Huasong  Dyeing  Maeh.  Co.,  81  N.  J. 
Eq.  256,  86  Atl.  1026;  Eeilly  v.  Abse- 
con  Land  Co.,  75  N.  J.  Eq.  71,  71  Atl. 
248;  Archer  v.  American  Water  Works 
Co.,  50  N.  J.  Eq.  33,  24  Atl.  508. 

New  York.  Travis  v.  Knox  Ter- 
pezone  Co.,  215  N.  Y.  259,  L.  E.  A. 
1916  A  542,  Ann.  Cas.  1917  A  387,  109 
N.  E.  250,  afE'g  165  App.  Div.  156, 
150  N.  Y.  Supp.  621;  Eiee  v.  Kooke- 
feller,  134  N.  Y.  174,  17  L.  E.  A.  237, 
30  Am.  St.  Eep.  658,  31  N.  E.  907; 
Eobinson  v.  National  Bank,  95  N.  Y. 
637;  Cushmau  v.  Thayer  Mfg.  Jewelry 
Co.,  76  N.  Y.  365,  32  Am.  Eep.  315, 
afE'g  7  Daly  330,  53  How.  Pr.  60; 
Powers  V.  Universal  Film  Mfg.  Co., 
162  App.  Div.  806,  148  N.  Y. ,  Supp. 
114;  Gilkii^son  v.  Third  Ave.  E.  Co., 
47  App.  Div.  472,  63  N.  Y.  Supp.  792; 
Buekmaster  v.  Consumers'  Ice  Co., 
5  Daly  313.  See  also  Bedford  v. 
American  Aluminum  &  Specialty  Co., 
51  App.  Div.  537,  64  N.  Y.  Supp.  856. 

Ohio.  Iron  E.  Co.  v."  Fink,  41  Ohio 
St.  321,  52  Am.  Eep.  84. 

Oklahoma.    Litchfield  v.  Heuson  Oil 


Co.,  157  Pae.  137;  Ardmore  State 
Bank  v.  Mason,  30  Okla.  568,  39  L.  E. 
A.  (N.  8.)  292,  120  Pae.  1080. 

Oregon.  Davidson  v.  Almeda  Mines 
Co.,  66  Ore.  412,  48  L.  E.  A.  (N.  S.) 
847,  134  Pae.  782. 

Texas.  Eio  Grande  Cattle  Co.  v. 
Burns,  82  Tex.  50,  17  S.  W.  1043; 
Spencer  v.  James,  10  Tex.  Civ.  App. 
327,  43  S.  W.  556,  31  S.  W.  540. 

Utah.  See  Mundt  v.  Commercial 
Nat,  Bank  of  Ogden,  35  Utah  90,  136 
Am.  St.  Eep.  1023,  99  Pae.  454. 

Virginia..  Feckheimer  v.  National 
Exch.  Bank,  79  Va.  80. 

Washington.  LacafE  v.  Dutch  Mil- 
ler Mining  &  Smelting  Co.,  31  Wash. 
566,  72  Pae.   112. 

Equity  has  jurisdiction  of  such  a 
suit  although  the.  complainant  has  a 
remedy  by  mandamus  to  compel  the 
ofS.cers  of  the  corporation  to  issue  cer- 
tificates to  him.  Lemon  v.  Lemon,  192 
111.  App.  361. 

Where  a  gift  inter  vivos  of  certifi- 
cates of  stock  is  complete,  equity  has 
power  to  compel  a  transfer  of  the 
stock  on  the  books  of  the  corporation. 
Gilkinson  v.  Third  Ave.  E.  Co.,  47 
N.  Y.  App.  Div.  472,  63  N.  Y.  Supp. 
792. 

A  suit  was  held  to  be  in  the  nature 
of  a  proceeding  in  rem,  where  brought 
to  adjust  the  equitable  interests  in 
the  stock  of  the  corporation  and  to 
have  record  of  the  ownership  in  the 
stock  made  on  the  corporate  books  in 
conformity  to  the  findings  by  the  court. 
And  where  the  stock  was  that  of  a 
domestic  corporation  and  statutory 
notice  was  given,  the  court  held  that 
the  decree  rendered  became  binding 
on  the  interests  of  nonresident  de- 
fendants. Patteraoq"-  v.  Parmington 
St.  Ey.  Co.,  76  Conn.  628,  57  Atl.  853. 

8  Westminster    Nat.    Bank    v.    New 
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community  where  the  corporation  does  business.^  Such  a  suit  is  prac- 
tically one  for  the  specific  performance  of  the  implied  promise  on  the 
part  of  the  corporation  to  make  the  transfer.*"  In  a  New  York  case, 
in  which  it  was  held  that  such  a  suit  would  lie,  it  was  said:  "The 
right  of  the  plaintiff  to  maintain  this  action  depends  upon  the  ques- 
tion whether  an  equitable  action  wiU  lie  to  compel  a  transfer  of  stock 
by  a  corporation  to  the  owner  of  the  same,  or  the  plaintiff  must  seek 
a  remedy  by  an  action  at  law  for  damages.  The  latter  action  is  fre- 
quently of  no  avail,  and  does  not  always  afford  complete  and  full 
redress.  It  is  easy  to  see  that  a  party  may  have  become  the  owner  or 
purchaser  of  stock  in  a  corporation,  which  he  desires  to  hold  as  a 
permanent  investment,  which  may  be  at  the  time  of  but  little  value, 
in  fact  without  any  market  value  whatever,  and  its  real  worth  may 
consist  in  the  prospective  rise  which  the  owner  has  reason  to  anticipate 
will  follow  from  facts  within  his  knowledge.  To  say  that  the  holder 
shall  not  be  entitled  to  the  stock,  because  the  corporation,  without  any 
just  reason,  refuses  to  transfer  it,  and  that  he  shall  be  left  to  pursue 
the  remedy  of  an  action  for  damages,  in  which  he  can  recover  only  a 
nominal  amount,  would  establish  a  rule  which  must  work  great  injus- 
tice in  many  cases,  and  confer  a  power  on  corporate  bodies  which  has 
no  sanction  in  the  law.  A  court  of  equity  will  enforce  a  specific  per- 
formance of  a  contract  for  the  sale  of  real  estate,  and  compel  the 
execution  of  a  deed  by  the  vendor  to  the  vendee,  although  an  action 
at  law  may  be  brought  to  recover  damages  for  the  breach  of  the  con- 
tract. Such  a  ease  bears  a  striking  analogy  to  the  one  now  presented, 
and  the  same  principle  is  manifestly  applicable  where  the  remedy  at 
law  is  inadequate  to  furnish  the  proper  relief."**  It  has  also  been 
said  that  the  right  to  equitable  relief  is  based  on  the  fact  that  an 

England  Electrical  Works,  73   N.   H.  971;  Rio  Grande  Cattle  Co.  v.  Burns, 

465,  3  L.  E.  A.  (N.  S.)  551,  111  Am.  82  Tex.  50,  17  S.  W.  1043.     See  also 

St.  Rep.  637,  62  Atl.  971.  Travis    v.    Knox    Terpezone   Co.,   215 

9  As  where  the  stock  is   that  of  a  N.  T.  259,  L.  R.  A.  1916  A  542,  Ann. 

small    interior    bank,    which    is    not  Gas.  1917  A  387,  109  N.  E.  250,  aff'g 

listed  in  general  market  reports,  and  165  N.  T.  App.  Div.  156,  150  N.  T. 

is  not  a  current  commercial  commod-  Supp.  621. 

ity  in  the  community  where  the  bank  U  Cushman  v.  Thayer  Mfg.  Jew- 
is  located.  Madison  Bank  v.  Price,  elry  Co.,  76  N.  T.  365,  32  Am.  Rep. 
79  Kan.  289,  100  Pac.  280.  315,  quoted  with  approval  in  Ver- 
io Spangenberg  V.  Western  Heavy  nou,  G.  &  R.  R.  Co.  v.  Washington  Tp. 
Hardware  &  Iron  Co.,  166  Cal.  284,  Decatur  Co.,  48  Ind.  App.  .309,  95  N. 
135  Pac.  1127;  Westminster  Nat.  E.  599;  Ardmore  State  Bank  v.  Ma- 
Bank  V.  New  England  Electrical  son,  30  Okla.  568,  39  L.  R.  A.  (N.  S.) 
Works,  73  N.  H.  465,  3  L.  R.  A.  (N.  292,  120  Pac.  1080. 
S.)  551,  111  Am.  St.  Rep.  637,  62  Atl. 
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assignee's  title  under  the  assignment  "is  an  equitable  title  only,  as 
between  him  and  the  company,  and  equitable  relief  is  necessary  to 
acquire  the  legal  title  and  rights  on  the  shares  transferred. ' '  ^^  Addi- 
tional reasons  why  such  circumstances  call  for  equitable  relief  are 
that  shares  of  stock  in  a  certain  corporation  are  frequently  not  so 
easily  obtained  on  the  market  that  money  damages  can  be  said  to  be 
an  adequate  reipedy  where  the  possession  of  the  shares  is  desired,  and 
that  shares  often  have  a  peculiar  value  to  certain  persons  who  wish 
them  for  the  power  they  will  give  in  control  of  a  corporation ;  ^^  and 
also  that  to  deny  the  owner  equitable  relief  upon  the  ground  that  he 
could  recover  damages  at  law  "would  be,  in  effect,  to  compel  him  to 
sell  what  he  already  owns  at  such  price  as  a  jury  might  think  it  was 
worth. ' '  ^*  Granting  such  relief  in  respect  to  the  stock  of  a  foreign 
corporation  does  not  amount  to  a  supervision  or  regulation  of  its 
internal  affairs.^* 

Of  course  a  court  of  equity  may  order  a  transfer  when  necessary  to 
effectuate  a  decree  in  a  suit  of  which  it  has  jurisdiction  on  other 
grounds.^® 

The  right  to  relief  in  equity  is  not  an  absolute  one,  and  there  may 
be  circumstances  surrounding  a  transfer  which  -will  induce  the  court 
to  refuse  to  order  a  transfer  on  the  books.^''  And  it  has  been  held 
that  where  a  stockholder  agrees  with  the  other  stockholders  to  the 
consolidation  of  the  corporation  with  another  one  and  thereafter 
assigns  his  shares  to  a  person  having  knowledge  of  such  agreement 

12  Morris  v.  Hussong  Dyeing  Mach.  England  Electrical  Works,  7%  N.  H. 
Co.,  81  N.  J.  Eq.  256,  86  Atl.  1026.  465,  3  L.  R.  A.   (N.  S.)  551,  111  Am. 

A    court    of    equity    will    exercise  St.  Rep.  637,   62   Atl.  971;   Travis   v. 

jurisdiction   to   compel   a   transfer   on  Knox  Terpezone  Co.,  215  N.  Y.  259,  L. 

the  theory  that  the  transferee  is  the  E.   A.    1916  A   542,   Ann.   Cas.   1917  A 

equitable  owner  and  seeks  to  consum-  387,   109  N.  E.   250,   aff'g  165   N.  T. 

mate     a    legal     title.     Lockward    v.  App.  Div.  156,  150  N.  Y.  Supp.  621. 

Evans,  —  N.  J.  Eq.  — ,  .102  Atl.  19;  16 Farmers'    Pawnee    Canal    Co.    v. 

Eeilly  v.  Absecon  Land  Co.,  75  N.  J.  Henderson,  46  Colo.  37,  102  Pac.  1063. 

Eq.  71,  71  Atl.  248.  So  a  court  of  chancery  has  plenary 

13  Vernon,  G.  &  E.  E.  Co.  v.  Wash-  power  to  protect  the  purchaser  at  a 
ington  Tp.  Decatur  Co.,  48  Ind.  App.  sale  of  stock  ordered  by  it  in  a  suit 
309,  95  N.  E.  599.  to   foreclose   a  mortgage,   and   to   see 

11  Westminster   Nat.   Bank   v.  New  that  he  secures  a  correct  transfer  on 

England  Electrical   Works,   73   N.   H.  the    corporate    books    and    a    perfect 

465,  3  L.  E.  A.   (N.  S.)   551,  111  Am.  legal  "title.      Thompson    v.    Grace,    91 

St.  Eep.  637,  62  Atl.  971,  quoted  with  Ark.  52,  134  Am.  St.  Eep.  52,  120  S. 

approval  in  Vernon,  G.  &  E.  E.  Co.  v.  W.  397. 

Washington  Tp.  Decatur  Co.,  48  Ind.  17Senn  v.  Union  Premium   &  Mer- 

App.  309,  95  N.  E.  599.  cantile  Co.,  115  Mo.  App.  685,  92  S. 

16  Westminster   Nat.   Bank   v.  New  W.  507. 
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and  who  consents  to  be  bound  by  it,  a  decree  directing  a  transfer  to 
him  will  be  conditioned  that  he  shall  be  so  bound.^* 

A  transferee  will  not  be  deemed  guilty  of  laches  in  instituting  suit 
to  compel  transfer,  as  a  matter  of  law,  where  the  delay  has  not  been 
unreasonable  and  the  corporation  fails  to  show  prejudice  resulting 
therefrom.^* 

Ordinarily  the  corporation  is  the  only  indispensable  party  defend- 
ant ;  '^'*  and  adverse  claimants  of  the  stock  need  not  be  joined,  since, 
if  they  are  not  parties,  they  willnot  be  affected  by  the  decree,  and 
they  will  still  be  as  free  as  before  to  enforce  any  rights  they  may 
have  to  the  stofik  or  to  a  record  of  it  in  their  names,  both  against  the 
complainant  and  the  corporation.*^  The  corporate  officers  to  whom 
the  duty  of  making  transfer  is  intrusted,  need  not  be  joined  where 
the  suit  is  against  the  corporation.**  And  it  has  been  held  that  the 
fact  that  the  president  of  the  company,,  who  controls  its  management, 
claims  to  own  the  stock  in  question  will  riot  justify  the  plaintiff  in 
inaking  him  a  party  defendant,  where  it  would  not  justify  the  corpo- 
ration in  refusing  to  make  the  transfer.**  On  the  other  hand,  it  has 
been  held  that  the  corporation  is  not  a  necessary  party  where  the  suit 
is  against  the  officers'  of  the  corporation.**  The  assignor  is  a  proper 
party  defendant  to  a  suit  by  the  assignee  against  the  corporation  to 
compel  a  transfer,  since  he  is  interested  as  the  assignor  and  because 
he  is  entitled  to  have  the  transfer  made  on  the  books  so  as  to  relieve 
himself  from,  and  subject  the  assignee  to,  the  obligations  to  the  com- 
pany arising  from  the  legal  and  record  ownership  of  the  shares.*" 
And  it  has  been  held  that  the  assignor  and  the  corporation  may  be 
joined  where  both  refuse  to  recognize  the  validity  of  the  assignment 
or  to  allow  a  transfer  on  the  books.''®    And  also  that  the  corporation 

18  Senn  v.  Union  Premium  &  Mer-  23  Powers  v.  Universal  Pilm  Mfg. 
cantile  Co.,  115  Mo.  App.  685,  92  8.  Co.,  162  N.  Y.  App.  Div.  806,  148  N.  T. 
"W.  507.  Supp.  114. 

19  Westminster  Nat.  Bank  v.  New  24  Gould  v.  Head,  41  Fed.  240. 
England  Electrical  Works,   73   N.  H.  26.Morris  v.  Hussong  Dyeing  Maeh. 
465,  3  L.  R.  A.   (N.  S.)   551,  111  Am.  Co.,  81   N.  J.   Eq.  256,   86   Atl.  1026. 
St.  Rep.  637,  62  Atl.  971.  26  Where   the  vendor  of   stock  and 

20  O  'Neil  V.  Woleott  Min.  Co.,  174  the  corporation  refuse  to  recognize 
Fed.  527,  27  L.  R.  A.  (N.  8.)  200.  the  validity  of  the  sale  or  to  allow  a 

21 0  'Neil  V.  Woleott  Min.  Co.,  174  transfer  on  the  books,  they  may  be 

Fed.  527,  27  L.  R.  A,  (N.  8.)  200."  joined  in  a  suit  to  restrain  the  ven- 

22  The  cashier  of  a  bank  is  not  a  dor  from  disposing  of  the  stock  or  in- 
necessary  party  to  a  suit  to  compel  terfering  with  its  transfer,  and  to 
the  bank  to  record  a  transfer  of  cer-  conipel  the  corporation  to  make  the 
tain  stock  on  its  books.  Johnson  v.  transfer.  The  union  of  the  vendor 
Hume,  138  Ala.  564,  36  So.  421.  and  the  corporation  does  not  consti- 
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may  be  joined  as  a  defendant  in  a  suit  to  have  stock  held  by  the  other 
defendant  declared  to  be  held  in  trust  for  the  complainant,  and  to 
compel  a  transfer  thereof  to  him.^''  If  the  assignee  claims  as  pledgee, 
merely,  for  a  debt  against  which  the  statute  of  limitations  has  run, 
the  assignor,  or  his  personal  representative  in  case  of  his  death,  is  a 
necessary  party.^^ 

It  has  been  held  that,  in  such  a  suit,  it  is  sufficient  to  allege  the  ulti- 
mate fact  of  ownership  of  the  stock  without  alleging  the  evidentiary 
facts  showing  such  ownership.^^  It  is  not  incumbent  on  the  com- 
plainant to  negative  matters  of  defense.^" 

§3818.  — Mandamns  to  compel  transfer.  There  is  a  conflict  of 
authority  as  to  whether  mandamus  will  lie  to  compel  a  corporation  to 
register  a  transfer  of  stock  and  issue  a  new  certificate  to  the  trans- 
feree, which,  it  has  been  said,  "seems  to  be  largely  due  to  the 
common-law  rule  and  the  various  state  statutes  upon  the 
rights  of  stockholders  and  duties  of  the  various  corporation  offi- 
cers, and  the  scope  of  the  mandamus  procedure  at  common  law 
and  in  the  different  states. ' '  *^  The  general  rule  is  that  manda- 
mus will  not  lie  when  there  is  an  adequate  remedy  by  ordi- 
nary process  of  law;  and  since  a  transferee  of  a  certificate  of  stock 


tute  a  misjoinder  of  parties,  nor  do 
the  purposes  sought  to  be  accom- 
plished constitute  a  misjoinder  of 
causes  of  action.  Thornton  v.  Martin, 
116  Ga.  115,  42  S.  E.  348. 

27  This  is  true  where  a  demand  has 
been  made  on  the  corporation  to 
transfer  the  ctock,  and  such  demand 
has  been  refused.  Howison  v.  Baird, 
145  Ala.  683,  40  So.  94. 

28  A  pledgee  of  stock  was  given  an 
irrevocable  power  of  attorney  to  make 
transfer  for  six  years  after  the  pledge. 
Dividends  were  collected  by  the 
owner  of  the  stock.  Two  years  later 
judgment  was  taken  by  the  pledgee, 
and  five  years  later  the  pledgee 
brought  action  to  revive  the  judg- 
menit,  although  no  judgment  was  in 
fact  entered.  Nearly  thirty  years 
had  elapsed  after  the  stock  had  been 
pledged  during  which  time  the  owner 
had  died.  The  court  held  that  rep- 
resentatives of  owners  were  neces- 
sary parties  to  an  action  against  the 


corporation  to  compel  it  to  record  a 
transfer  of  the  stock.  Wadlinger  v.- 
First  Nat.  Bank,  209  Pai  197,  58  Atl. 
359. 

29  So  where  original  ownership  in 
a  decedent  and  transfer  by  him  to 
the  plaintiffs  and  possession  of  the 
certificates  by  them  is  alleged,  this 
is  sufficient  to  admit  evidence  in  sup- 
port thereof  though  it  shows  that  the 
decedent  held  the  stock  in  trust  for 
plaintiffs.  Cahlan  v.  Bank  of  Lassen 
County,  11  Cal.  App.  533,  105  Pae. 
765. 

30  .A  purchaser  of  stock  at  an  exe- 
cution sale  may  sue  to  compel  the  cor- 
poration to  register  the  transfer  to 
him,  and  he  need  not  allege  that  the 
purchase  was  made  without  notice 
that  persons  other  than  the  execution 
debtor  claimed  an  interest  in  the 
stock.  Wetumpka  Bridge  Co..  v.  Kidd, 
124  Ala.  242,  27  So.  481. 

31  Amidon  v.  Florence  Farmers'  El- 
evator Co.,  28  S.  D.  24,  132  N.  W.  166. 
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has  an  adequate  remedy  at  law  by  an  action  to  recover  damages,  or 
in  equity  by  a  suit  to  compel  the  corporation  to  register  his  transfer, 
and  issue  him  a  proper  certificate,  in  case  the  corporation  wrongfully 
refuses  to  recognize  the  transfer,  most  of  the  courts  have  held  that 
mandamus  will  not  lie.'^ 


32  California.  Spangenberg  v.  West- 
ern Heavy  Hardware  &  Iron  Co.,  166 
Oal.  284,  135  Pac.  1127;  Kimball  v. 
Union  Water  Co.,  44  Oal.  173,  13  Am. 
Rep.  157.  In  People  v.  Crockett,  9 
Cal.  112,  a  judgment  in  mandamus 
compelling  a  transfer  was  afSrmed, 
but,  as  pointed  out  in  Spangenberg  v. 
Western  Heavy  Hardware  &  Iron  Co., 
166  Cal.  284,  135  Pae.  1127,  the  ob- 
jection that  mandamus  was  not  the 
proper  remedy  was  not  raised  or  dis- 
cussed. 

Connecticut.  Tobey  v.  Hakes,  54 
Conn.  274,  1  Am.  St.  Eep.  114,  7  Atl. 
551;  American  Asylum  for  Educa- 
tion- &  Instruction  of  Deaf  &  Dumb  v. 
Phoenix  Bank,  4  Conn.  172,  10  Am. 
Dec.  112. 

Georgia.  Mandamus  will  not  lie  ex- 
cept in  the  case  of  a  judicial  sale  of 
stock.  Terrell  v.  Georgia  Eailroad  & 
Banking  Co.,  115  Ga.  104,  41  S.  E.  262; 
Bank  of  State  v.  Harrison,  66  Ga. 
696. 

Massachusetts.  Stackpole  v.  Sey- 
mour, 127  Mass.  104;  Murray  v.  Ste- 
vens, 110  Mass.  95. 

Michigan.  Clarke  v.  Hill,  132  Mich. 
434,  93  N.  W.  1044;  Lamphere  v. 
Grand  Lodge,  47  Mich.  429,  11  N.  W. 
268. 

Minnesota.  Baker  v.  Marshal,  15 
Minn.  177. 

Missouri.  State  v.  Eombauer,  46 
Mo.  155. 

Nevada.  State  v.  Guerrero,  12  Nev. 
105. 

New  Jersey.  Galbraith  v.  People's 
Building  &  Loan  Ass'n  of  Camden, 
43  N.  J.  L.  389.  See  Siegel  v.  River- 
side Box  &  Lumber  Co.,  89  N.  J.  L. 
595,  99  Atl.  407. 

New  York.    People  v.  Utah  Gold  & 


Copper  Mines  Co.,  135  App.  Div.  418, 
119  N.  T.  Supp.  852;  People  v.  Miller, 
39  Hun  557,  aff'd  114  N.  Y.  636,  21  N. 
E.  1120;  Ex  parte  Fireman's  Ins.  Co., 
6  Hill  243;  People  v.  Parker  Vein 
Coal  Co.,  10  How.  Pr.  543;  Shipley  v. 
Mechanics'  Bank,  10  Johns.  484.  See 
also  Travis  v.  Knox  &  Terpezone  Co., 
215  N.  Y.  259,  L.  E.  A.  1916  A  542, 
Ann.  Cas.  1917  A  387,  109  N.  B.  250, 
afle'g  165  App.  Div.  156,  150  N.  Y. 
iSupp.  621. 

North  Dakota.  See  Second  Nat. 
Bank  of  Grand  Porks  v.  First  Nat. 
Bank,  8  N.  D.  50,  76  N.  W.  504,  Where 
it  is  said  by  way  of  dictum  that  the 
weight  of  authority  is  against  the  is- 
suance of  the  writ,  except  under  spe- 
cial circumstances. 

Ohio,  Preon  v.  Carriage  Co.,  42 
Ohio  St.  30,  51  Am.  Eep.  794. 

Oregon.  Durhajn  v.  Monumental 
Silver  Min.  Co.,  9  Ore.  41.  'Mandamus 
will  not  lie  in  the  case  of  a  voluntary 
sale  in  view  of  the  statutory  provision 
that  the  writ  shall  not  issue  where 
there  is  a  plain,  speedy  and  adequate 
remedy  in  the  ordinary  course  of  the 
law.  And  this  is  true  although  the 
company  is  insolvent  aid  an  action  at 
law  might  therefore  prove  inadequate, 
since  the  same  relief  can  be  obtained 
by  a  suit  in  equity.  Davidson  v.  Al- 
meda  Mines  Co.,  66  Ore.  412,  48  L. 
E.  A.  (N.  S.)  847,  134  Pac.  782.  Slem- 
mons  V.  Thompson,  23  Ore.  215,  31 
Pac.  -514,  apparently  holds  to  the  con- 
trary, but  as  pointed  out  in  Davidson 
V.  Almeda  Mines  Co.,  supra,  the  real 
holding  there  was  that  where  the  cor- 
poration was  apparently  insolvent, 
mandamus  would  lie  to  compel  a 
transfer  to  a  purchaser  whose  title 
was  derived  from  an  execution  sale. 
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In  some  jurisdictions,  however,  a  contrary  rule  prevails.^^ 


Fenusylvania.  Birmingham  Tire 
Ins.  Co.  V.  Com.,  92  Pa.  St.  72. 

England.  Bex  v.  Bank  of  England, 
2  Dougl.  526. 

The  federal  circuit  court  had  no 
original  jurisdiction  to  issue  writs  of 
mandamus  for  this  or  any  other  pur- 
pose. Jessup  V.  Chicago  &  N.  W.  Ky. 
Co.,  188  Fed.  931. 

As  to  whether  mandamus  will  lie  to 
compel  the  issuance  of  a'  certificate 
generally,  see  §  3484,  supra. 

SBUliiiois.  People  v.  Goss  &  Phil- 
lips Mfg.  Co.,  99  111.  355;  Carus  v. 
Matthiessen,  196  111.  App.  445;  Smith 
V.  Automatic  Photographic  Co.,  118 
111.  App.  649.  See  also  Lemon  v. 
Lemon,  192  111.  App.  361;  Tyng  v. 
United  Mercantile  Agetfej'',  184  111. 
App.  433.  The  reason  sometimes 
given  for  denying  the  writ  that  there 
is  an  adequate  remedy  by  an  action 
for  damages  or  a  suit  in  equity  to 
compel  a  transfer  is  removed  by  the 
provision  of  the  Illinois  statute  (J. 
&  A.  117338)  that  the  writ  shall  nort 
be  denied  because  the  petitioner  may 
have  another  specific  legal  remedy 
■where  such  writ  will  afford  a  proper 
and  suficient  remedy.  Carus  v.  Mat- 
thiessen, 196  111.  App.  445. 

Indiana.  Burnsville  Turnpike  Co. 
V.  State,  119  Ind.  382,  3  L.  E.  A.  265, 
20  N.  E.  421;  Green  Mount  &  S.  L. 
Turnpike  Co.  v.  Bulla,  45  Ind.  1.  See 
also  Evansville  Union  Stockyards  Co. 
V.  State,  179  Ind.  505,  101  N.  E.  822. 
But  see  State  v.  First  Nat.  Bank,  45 
Ind.  1,  where  it  is  said  that  the  con- 
trary is,  perhaps,  the  general  rule. 

Iowa.  See  Dooley  v.  Gladiator  Con- 
sol.  Gold  Mines  &  Milling  Co.,  134 
Iowa  468,  13  Ann.  Cas.  297,  109  N. 
W.  864,  where  it  is  said  by  way  of 
dictum  that  an  assignee  may  secure  a 
transfer  by  way  of  mandamus,  cit- 
ing Hair  v.  Burnell,  106  Fed.  280,  in 
which  ease,  however,  the  relator  ob- 
tained title  under  a  judicial  sale.   See 


also  Croft  v.  Colfax  Elec.  Light  & 
Power  Co.,  113  Iowa  455,  85  N.  W. 
761. 

Kansas.  See  Steele  v.  Farmers'  & 
Merchants'  Mut.  Tel.  Ass'n,  95  Kan. 
580,  148  Pao.  661,  where  a  writ  of 
mandamus  was  granted  to  compel  a 
transfer,  but  the  appropriateness  of 
the  remedy  was  not  raised  or  referred 
to.  And  see  dictum  in  Madison  Bank 
V.  Price,  79  Kan.  289,  100  Pac.  280, 
to  the  effect  that  the  courts  have  rec- 
ognized a  remedy  by  mandamus. 

Iiouisiama..  Mandamus  will  lie  where 
there  is  no  real  dispute  as  to  the  own- 
ership of  the  stock,  and  the  transfer 
has  been  made  in  accordance  with  the 
conditions  of  the  act  of  incorporation. 
State  V.  Caddo  Eock  Drill  Bit  Co.,  141 
ua,.  353,  75  So.  78;  State  v.  Bank  of 
Baton  Rouge,  125  La.  138,  136  Am. 
St.  Eep.  332,  51  So.  95;  State 
V.  Consumers '  Brewing  Co.,  115 
La.  782,  40  So.  45;  State  .v.  South- 
ern Mineral  &  Land  Improvement  Co., 
108  La.  24,  32  So.  174;  Mechanics'  & 
Traders'  Ins.  Co.  v.  Gerson,  38  La. 
Ann.  310.  See  also  Eisenhauer  v. 
New  Orleans  Cotton  Exchange,  140 
La.  574,  73  So.  685. 

Maine.  Dennett  v.  Acme  Mfg.  Co., 
106  Me.  476,  76  Atl.  922.  In  the  above 
case  it  is  said:  "Notwithstanding  the 
fact  that  the  weight  of  authority  in 
other  jurisdictions  appears  to  be  oth- 
erwise, we  are  unable  to  assent  to,  the 
fact  that  a  bona  fide  share  owner  in 
a  private  corporation,  existing  under 
our  statutes,  who  is  wrongfully,  de- 
nied his  statutory  right  to  have  a 
certificate  of  his  shares  issued  to  him 
by  the  corporation,  and  a  record 
transfer  thereof  made  on  its  books, 
is  afforded  an  adequate  remedy — a 
remedy  commensurate  with  his  special 
and  peculiar  rights  and  necessities  un- 
der all  the  circumstances,  by  an  action 
at  law  against  the  corporation  for  the 
value  of  his  shares,  or  by  equitable 
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In  some  of  the  jurisdictions  in  which  mandamus  will  not  ordinarily 
lie,  an  exception  to  the  general  rule  has  been  recognized  where  the 


proceedings  for  a  speoifie  perform- 
ance. And  we  are'  of  opinion  that 
such  remedies  should  not  constitute  a 
bar  to  relief  by  mandamus  to  compel 
such  issue  and  transfer  where  the  pe- 
titioner's  Hght  is  unquestioned,  and 
where  neither  the  corporation  nor  its 
officers  have,  or  pretend  to  have,  any 
reason  or  excuse  for  their  refusal. 
We  readily  perceive  that  great  injury 
would  often  result  to  a  petitioner 
from  a  refusal  of  mandamus  in  such 
case  as  the  one  at  bar,  while,  on  the 
other  hand,  we  fail  to  perceive  how 
injustice  could  be  done  to  any  one 
from  granting  it  in  such  case,  since 
no  reason  is  given  or  suggested  why 
the  shares  should  not  be  transferred 
as   suggested. ' ' 

Mississippi.  See  dictum  in  Scherck 
V.  Montgomery,  81  Miss.  426,  33  So. 
507. 

North.  Carolina.  In  Sheppard  v. 
Eockingham  Power  Co.,  150  N.  C.  776, 
64  S.  E.  894,  it  is  said  by  way  of 
dictum  that  mandamus  will  lie  to  com- 
pel a  corporation  to  transfer  stock. 

Pennsylvania.  In  Catherwood  v. 
Guarantee  Trust  &  Safe  Deposit  Co., 
252  Pa.  466,  97  Atl.  703,  mandamus 
was  granted  without  discussing 
whether  it  was  the  proper  remedy.  In 
Sproul  V.  Standard  Plate  Glass  Co., 
201  Pa.  103,  50  Atl.  1003,  it  was  said 
that  in  view  of  a  statute  giving  the 
purchaser  of  stock  at  a  pledgee's  sale 
the  right  to  compel  a  transfer  upon 
the  corporate  books,  "mandamus 
would  seem  prima  facie  to  be  an 
appropriate  remedy  to  enforce  a 
transfer,"  but  the  question  was  not 
decided  because  all  objections  to  the 
form  of  the  action  were  expressly 
waived.  In  Com.  v.  Camp,  102  Atl. 
205,  mandamus  was  granted  to  com- 
pel a  transfer  by  a  foreign  corpora- 
tion,  it  being  held'  that  the  question 


of  jurisdiction  was  waived  because  it 
was  not  raised  or  considered  in  the 
trial  court.  In  Birmingham  Mre  Ins. 
'Co.  v.  Com.,  92  Pa.  St.  72,  it  was  held 
that  mandamus  will  not  lie  where 
there  is  an  adequate  remedy  by  an 
action  for  damages  and  the  right  is 
disputed. 

Rhode  Island.  Mandamus  will  lie 
under  Gen.  Laws,  c.  272,  §  2,  giving 
the  supreme  court  permission  to  issue 
the  writ,  where  there  is  no  dispute 
as  to  the  title  to  the  stock,  and  the 
circumstances  of  the  case  show,  in  the 
judgment  of  the  court,  that  the  peti- 
tioner has  no  other  -adequate  legal 
remedy,  and  that  justice  can  be  done 
only  by  mandamus.  So  it  will  lie 
where,  owing  to  the  financial  condi- 
tion of  the  company,  the  remedy  by 
*an  action  at  law  would  be  inadequate. 
But  the  court  may,  in  its  discretion, 
refer  the  petitioner  to  his  remedy  at 
law  if  it  deems  such  remedy  adequate 
under  the  circumstances.  Eowe  v. 
Border  City  Garnetting"  Co.,  101  Atl. 
223.  In  the  above  case  the  court 
says  that  the  conclusion  arrived  at  is 
not  in  conflict  with  Wilkinson  v. 
Providence  Bank,  3  E.  I.  22,  where  it 
was  held  that  mandamus  would  not 
lie,  pointing  out  that  in  that  case  the 
title  to  the  stock  was  in  dispute,  and 
also  that  it  was  decided  before  the 
enactment  of  the  statute  and  in  ac- 
cordance with  the  principles  of  the 
common  law. 

South  Carolina.  In  State  v.  Mc- 
Iver,  2  e.  C.  25,  it  was  held  that  man- 
damus would  lie  to  compel  a  trans- 
fer of  stock  of  a  railroad  corporation, 
on  the  ground  that  such  a  company  is 
so  far  a  public  corporation  that  its 
officers  owe  duties  to  the  public  which 
they  may  be  compelled  to  perform  by 
mandamus. 

South  Dakota.     Mandamus  will  lis 
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person  seeking  the  transfer  claims  title  tinder  a  judicial  sale,  and  the 
statute  imposes  a  duty  upon  the  proper  corporate  officer  to  transfer 
the  stock  on  the  books  to  such  a  purchaser,^*  and  there  is  no  dispute  as 
to  the  title ;  ^^  this  on  the  theory  that  under  such  circumstances  the 
officer  is  pro  hac  vice  a  public  officer  charged  with  the  duty  of  making 
such  transfer.^*  It  has  also  been  held  that  mandamus  will  lie  to  give 
the  sheriff  access  to  the  corporate  books  for  the  purpose  of  making  a 
transfer,  where  he  is  required  by  the  statute  to  make  the  transfer  on 
the  books.''  And  it  has  been  held  that  a  federal  court  has  power, 
as  an  ancillary  proceeding  to  its  jurisdiction  of  the  main  action,  to 
compel  a  transfer  by  mandamus  to  a  purchaser  at  an  execution  sale 
under  a  judgment  rendered  by  it."  Mandamus  has  also  been  held  to 
be  the  appropriate  remedy  to  enforce  a  transfer  to  a  purchaser  of 
stock  sold  in  satisfaction  of  a  debt  for  which  it  is  pledged,  where  the 
statute  provides  that  the  purchaser  at  such  a  sale  shall  have  a  right 


where  there  has  been  a  bona  fide 
transfer  of  stock  by  indorsement,  and 
where  there  are  no  questions  to  be 
litigated  concerning  the  title,  owner- 
ship or  right  to  transfer,  and  where 
it  is  a  purely  legal  right  that  is  with- 
held or  denied  the  owner  of  the  stock. 
Amidon  v.  iFloreiace  Farmers'  Eleva- 
tor Co.,  28  6.  D.  24,  132  N.  W.  166. 

Texas.  See  Milner  v.  Brewer-Mon- 
aghan  Mercantile  Co.,  —  Tex.  Civ. 
App.  — ,  188  S.'  W.  49,  where  it  was 
held  that  the  petition  was  insufficient 
to  warrant  relief  by  mandamus. 

As  to  whether  mandamus  will  lie  to 
compel  the  issuance  of  a  certificate 
generally,  see  §  3484,  supra. 

SI  Terrell  v.  Georgia  Eailroad  & 
Banking  Co.,  115  Ga.  104,  41  S.  E. 
262;  Bailey  v.  Stroheeker,  38  Ga. 
259,  95  Am.  I>ec.  388;  Memphis  Ap- 
peal Pub.  Co.  V.  Pike,  9  Heisk. 
(Tenn.)  697.  See  also  Bank  of  State 
V.  Harrison,  66  Ga.  696;  Davidson  v. 
Almeda  Mines  Co.,  66  Ore.  412,  48  L. 
E.  A.  (N.  S.)  847,  134  Pac.  782;,  Dur- 
ham V.  Monumental  Silver  Min.  Co., 
9  Ore.  41. 

'  It  will  lie  under  the  Iowa  statute 
under  such  circumstances.  Hair  v. 
Burnell,  106  Fed.  280. 


The  writ  was  granted  under  such 
circumstances  in  People  v.  Goss  & 
Phillips  Mfg.  Co.,  99  111.  355,  but  as 
is  shown  in  the  preceding  note  man- 
damus will  lie  in  Illinois  even  in  the 
case  of  a  private  sale. 

An  order  appointing  a  trustee  for 
a  person  and  directing  him  to  sell 
stock  in  which  such  person  has  an  in- 
terest does  not  present  a  case  within 
this  rule  so  as  to  affftrd  a  proper  basis 
for  mandamus  to  compel  the  corpora- 
tion to  transfer  the  stock  to  tho  trus- 
tee so  as  to  enable  him  to  make  the 
sale.  Terrell  v.  Georgia  Eailroad  & 
Banking  Co.,  115  Ga.  104,  41  S.  E. 
262. 

SB  Mandamus  will  not  lie  even  in 
such  cases,  where  the  right  to  the 
shares  is  disputed.  Durham  v.  Monu- 
mental Silver  Min.  Co.,  9  Ore.  41. 

36  Terrell  v.  Georgia  Eailroad  & 
Banking  Co.,  115  Ga.  104,  41  S.  E. 
262;  Bailey  v.  Stroheeker,  38  Ga.  259, 
95  Am.  Dec.  388.  See  also  Bank  of 
State  V.  Harrison,  66  Ga.  696. 

37  State  V.  First  Nat.  Bank,  89  Ind. 
302,   307. 

38  Hair  v.  Burnell,  106  Fed.  2§0, 
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to  compel  a  transfer  upon  the  corporate  books  and  the  delivery  of  a 
proper  certificate  therefor.'* 

To  obtain  the  writ  in  any  case,  the  applicant  must  show  a  specific 
and  complete  right  which  is  to  be  enforced,*"  a  clear  and  unquestion- 
able legal  and  equitable  right  to  the  transfer,*^  and  a  clear  legal  obli- 
gation to  perform  the  duty  required.*^  It  will  not  be  granted  where 
the  title  to  the  stock  is  in  dispute,^  nor  to  compel  a  transfer  to  a 
person  whose  claim  rests  merely  upon  an  equitable  right,**  nor  where 
other  adequate  and  specific  remedies  may  be  had,*^  nor  to  compel  the 
corporation  to  make  a  transfer  which  it  would  have  no  right  to  make 
voluntarily,**  nor  where  the  relator  has  not  complied  with  the  by-laws 

39  Deal  V.  Erie  Coal  &  Coke  Co.,  244      these  matters  are  put  in  issue  by,  the 

answer.  Cook  Ey.  Signal  Co.  v.  Buck, 
59  Colo.  368,  149  Pac.  95. 

Where  other  persons  intervene  and 
claim  title  to  the  stock,  and  the  case 
presents  equitable  issues  on  the  part 
of  all  those  making  contest,  the  cause 
is  properly  transferred  to  the  equity 
docket.  Croft  v.  Colfax  Elee.  Light 
&  Power  Co.,  113  Iowa  455,  85  N.  W. 
761. 

It  will  not  be  granted  where  the 
stock  is  claimed  by  other  persons  who 
are  not  parties  to  the  proceeding. 
State  V.  Guerrero,  12  Nev.  105.  Or 
where  the  relator's  title  depends  upon 
his  being  able  to  set  aside  a  prior 
title  on  the  ground  o'f  fraud.  State  v. 
Warren  Foundry  &  Machine  Co.,  32 
N.  J.  L.  439. 

**  Since  mandamus  is  strictly  a  le- 
gal remedy,  it  cannot  be  resorted  to 
by  an  equitable  assignee,  even  though 
the  right  to  a  transfer  may  be  clear. 
Burnsville  Turnpike  Co.  v.  State,  119 
Ind.  382,  3  L.  E.  A.  265,  20  N.  E.  421. 

45  State  V.  Mclver,  2  6.  C.  25. 
In  Durfee  v.  Harper,  22  Mont.  354, 

56  Pac-  582,  the  court,  while  refusing 
to  hold  that  mandamus  would  not  lie 
in  any  case,  held  that  it  was  not  the 
proper  Temedy  where  the  ownership 
of  the  stock  was  in  litigation  in  an 
injunction  suit  in  which  the  relief 
sought  could  appropriately  be  granted. 

46  Since  a  corporation  would  have 
no  right  to  make  a  transfer' without 


Pa.  622,  90  Atl.  915;  Sproul  v.  Stand- 
ard Plate  Glass  Co.,  201  Pa.  103,  50 
Atl.  1003. 

In  Deal  v.  Erie  Coal  &  Coke  Co.,  244 
Pa.  622,  90  Atl.  915,  the  petition  was 
held  to  conform  to  the  statutory  re- 
quirements. 

40  Memphis  Appeal  Pub.  Co.  v.  Pike, 
9  Hedsk.   (Tenn.)   697. 

41Townes  v.  Nichols,  73  Me.  515; 
State  v.  Mclver,  2  S.  C.  25. 

42Evansville  Union  Stockyards  Co. 
V.  State,  179  Ind.  505,  101  N.  E.  822. 

It  will  not  be  granted  in  a  doubtful 
case.  State  v.  Warren  Foundry  & 
Machine  Co.,  32  N.  J.  L.  439. 

"The  petition,  to  be  sufficient 
against  a  demurrer,  must  not  only 
show  a  right  in  the  plaintiff  to  have 
the  transfer  made,  but  also  a  cor- 
responding obligation  on  the  part  of 
■the  officer  or  the  private  corporation 
itself."  Milner  v.  Brewer-Monaghan 
Mercantile  Co.,  —  Tex.  Civ.  App.  — , 
188  S.  W.  49. 

43  Durham  v.  Monumental  Silver 
Min.  Co.,  9  Ore.  41;  Eowe  v.  Border 
City  Garnetting  Co.,  —  E.  I.  — ,  101 
Atl.  223;  Wilkinson  v.  Providence 
Bank,  3  E.  I.  '22.  See  also  Durfee  v. 
Harper,  22  Mont.  354,  56  Pac.  582. 

It  will  not  be  granted  where  the 
relator  is  not  the  owner  of  the  stock, 
or  .if  the  certificates  have  not  been 
assigned  to  him,  and  hence  should  not 
be    granted    on    the   pleadings    where 


6398 


CL  56]  Stock  and  Stockholdeks  [§  3819 

relating  to  the  transfer  of  shares,*''  nor  where  the  transfer  is  in  viola- 
tion of  the  provisions  of  a  contract  to  which  the  transferee  is  q,  party,** 
nor  where  the  right  is  or  will  become  a  mere  abstract  or  moot  ques- 
tion, and  its  enforcement,  by  reason  of  some  change  of  circumstances, 
can  be  of  no  substantial  or  practical  benefit  to  the  petitioner,  and  the 
matter  is  not  one  of  public  interest.*'  Nor  is  a  purchaser  of  stock  at 
an  execution  sale  entitled  to  the  writ,  wherp  he- has  released  all.  rights 
acquired  by  him  under  such  sale,  and  estopped  himself  to  assert  any 
title  which  he  may  have  acquired  thereby.** 

A  court  cannot  order  two  peremptory  writs  requiring  two  transfers 
of  the  same  stock  and  the  issuance  of  two  certificates  to  the  trans- 
feree.*^ 

A  demand  and  refusal  to  make  the  transfer  must  be  shown,  but  a 
failure  to  appear  at  the  ofiice  of  the  corporation  and  make  such  demand 
is  excused  where  the  corporation  gives  notice  that  no  transfer  will 
.be  made.*^ 

The  purchasers  of  stock  may  properly  join  with  the  sellers  in  the 
application  for  the  writ.*' 

§  3819.  —  Action  against  corporation  for  damages.  If  a  corpora- 
tion wrongfully  refuses  to  recognize  a  valid  transfer  of  stock  and  to 
permit  a  transfer  on  its  books,  the  transferee  has  a  choice  of  remedies. 
T-he  duty  to  permit  a  transfer  raises  an  implied  promise  on  the  part 
of  the  corporation,  for  a  breach  of  which  the  transferee  may  maintain 
an  action  of  assumpsit  to  recover  the  damages  sustained  by  him  by 

proof,  by  written  asaignment,  power  books.     Milner    v.   Brewer-Monaghan 

of    attorney    or    otherwise,    that    the  Mercantile  Co.,  —  Tex.  Civ.  App.  — , 

person   seeking  the   transfer   has   the  1&8   S.  W.  49. 

title,  it  cannot  be  compelled  by  man-  48  Cook  Ry.  Signal  Co.  v.  Buck,  59 

damns  to  do  so  in  the  absence  of  such  Colo.  368,  14S  Pac.  95. 

proof.      Burnsville    Turnpike    Co.    v.  49  Carus   v.   Matthiessen   &  Hegeler 

State,  119  Ind.  382,  3  L.  E.  A.  265,  20  Zinc  Co.,  196  111.  App.  449. 

N.  E.  421.  BO  As  where,  after  the  sale,  he  re- 

47iCook  Ey.  Signal  Co.  v.  Buck,  59  ceives  the  full  amount  of  his  execu- 

Colo.    368,    149    Pac.    95;    Evansville  tion   from    the    debtor,   including   the 

Union   Stockyards    Co.    v.    State,    179  amount  bid  by  him  for  the  stock,  this 

Ind.  505,  101  N.  E.  822;  State  v.  Mc-  being  prima  facie  an  abandonment  of 

Iver,  2  iS.  C.  25.  his  purchase  and  an  estoppel  against  a 

Where  the  statute  provides  that  the  subsequent  assertion  of  title.  Mem- 
stock  shall  be  transferable^  only  on  phis  Appeal  Pub.  Co.  v.  Pike,  9  Heisk. 
the  books  of  the  corporation  "in  such  (Tenn.)    697. 

manner    as    the    by-laws    may    pre-  81  Carus  v.  Matthiessen  &  Hegeler 

scribe,"     a    petition    iot    mandamus  Zinc  Co.,  196  111.  App.  449. 

must  show  what  the  by-laws  prescribe  62  State  v.  Mclver,  2  S.  C.  25. 

in  respect  to  making  transfers  on  the  S3  State  v.  Mclver,  2  S.  G.  25. 
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reason  of  the  refusal.^*  Or  he  may  treat  the  wrongful  refusal  to  allow 
a  transfer  as  a  conversion  of  the  shares,  and  recover  damages  in  an 
action  of  trover  for  the  conversion.^*    And  it  has  been  held  that  he 


S4  United  States.     Case  v.  Citizens '  ■ 
Bank,  100  V.  S.  446,  25  L.  Ed.   695; 
First  Nat.  Bank  v.  Lanier,   11  Wall. 
369,  20  L.  Ed.  172.  "      . 

Illinois.  See  Lewis  v.  Bidwell  Elec. 
Co.,  141  111.  App.  33. 

Maryland.     Baltimore  City  Passen- 
ger Ey.  Co.  V.  Sewell,  35  Md.  238,  6. 
Am.  Rep.  402. 

Massachusetts.  Sargent  v.  J'rank- 
lin  Ins.  Co.,  8  Pick.  (Mass.)  90,  19 
Am.  Dee.  306. 

New  Hampshire.  Scripture  v. 
Francestown  Soapstone  Co.,  50  N.  H. 
571.  See  also  Pinkerton  v.  Manches- 
ter &  L.  E.  E.,  42  N.  H.  424. 

New  Jersey.  Jackson's  Adm'rs  v. 
Newark  Plank  Eoad  Co.,  31  N.  J.  L. 
277. 

.  New  York.  Travis  v.  Knox  Terpe- 
zone"  Co.,  215  N.  Y.  259,  L.  E.  A. 
1916  a'  542,  Ann.  Cas.  1917  A  387,  109 
N.  E  250,  aff'g  165  App.  Div.  156, 
150  N.  Y.  Supp.  621;  Shipley  v.  Me- 
chanics' Bank,  10  Johns.  484;  Com- 
mercial Bank  of  Buffalo  v.  Kortright, 
22  Wend.  348,  34  Am.  Dee.  317;  Kort- 
right V.  Buffalo  Commercial  Bank,  20 
Wend.  91. 

Pennsylvania.  Morgan  v.  Bank  of 
North  America,  8  Serg.  &  E.  73,  11 
Am.  Dec.  575. 

England.  Eex  v.  Bank  of  Eng- 
land, 2  Dougl.  525. 

Assumpsit  in  the  form  of  a  special 
action  on  the  ease  will  lie  under  such 
circumstances.  Case  v.  Citizens' 
Bank,  100  XJ.  S.  446,  25  L.  Ed.  695. 

BB  United  States.  London,  P.  &  A. 
Bank,  Ltd.  v.  Aronstein,  117  Fed.  601, 
certiorari  denied  187  U.  S.  641,  47 
L.  Ed.  345   (mem.  dec). 

Arkansas.  See  Bankers'  Trust  Co. 
of  St.  Louis  V.  McCloy,  109  Ark.  160, 
47  L.  E.  A.  (N.  S.)  333,  159  S.  W. 
.205. 


California.  Craig  v.  Hesperia  Land 
&  Water  Co.,  113  CaJ.  7,  35  L.  E.  A. 
306,  54  Am.  St.  Eep.  316,  45  Pac,  10; 
Ealston  v.  Bank  of  California,  112 
Cal  208,  44  Pac.  476;  Kimball  ». 
Union  Water  Co.,  44  Cal.  173,  13  Am. 
Eep.  157. 

Georgia.  Bank  of  Culloden  v.  Bank 
of  Forsyth,  120  Ga.  575,  102  Am.  St. 
Eep.  115,  48  S.  E.  226;  Hilton  v.  Syl- 
vania  &  G.  E.  Co.,  S  Ga.  App.  10,  6S 
S.  E.  746. 

minols.  Lewis  v.  Bidwell  Elec.  Co., 
141  111.  App.  33;  Kjellman  v.  Scandia 
Fish  Co.,  128  111.  App.  544. 

Indiana.  Vernon,  G.  &  E.  E.  Co.  v. 
Washington  Tp.  Decatur  Co.,  48  Ind. 
App.  309,  95  N.  E.  599;  B.  L.  Blair 
Co.  V.  Eose,  26  Ind.  App.  487,  60  N.  E. 
10. 

Iowa.  Dooley  v.  Gladiator  Consol. 
Gold  Mines  &  Milling  Co.,  134  Iowa- 
468,  13  Ann.  Cas.  297,  109  N.  W.  864. 

Kansas.  See  Madison  Bank  v. 
Price,  79  Kan.  289,  100  Pac.  280. 

Kentucky.  Bank  of  America  v.  Mc- 
Neil, 10  Bush  54. 

lK>ulsiaiia.  Eisenhauer  v.  New  Or- 
leans Cotton  Exchange,  140  La.  574, 
73  So.  685. 

Maryland.  Baltimore  City  Passen- 
ger Ey.  Co.  V.  Sewell,  35  Md.  238,  6 
Am.  Eep.  402. 

Massachusetts.  Bond  v.  Mt.  Hope 
Iron  Co.,  99  Mass.  505,  97  Am.  Dee. 
49;  Plymouth  Bank  v.  Bank  of  Nor- 
folk, 10  Pick.  454. 

Minnesota.  Humphreys  v.  Minne- 
sota Clay  Co.,  94  Minn.  469,  103  N. 
W.  338;  Nicollet  Nat.  Bank  v.  City 
Bank,  38  Minn.  85,  8  Am.  St.  Eep. 
643,  35  N.  W.  577. 

Mississippi.  Bank  of  Holly  Springs 
V.  Pinson,  58  Miss.  421,  38  Am.  Eep. 
330. 

Missouri.       Withers     v.     Lafayette 
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may  sue  in  conversion  even  though  he  might  vote  the  stock  and  be 
eligible  to  a  corporate  office  without  having  the  transfer  made  on  the 
books.** 

In  some  of  the  early  cases  it  was  held  that  the  transferee  might 
maintain  a  special  action  on  the  case,  where  there  was  a  wrongful 
refusal  to  transfer  the  stock  to  him  on  the  books.*''  And  it  has  been 
held  that  instead  of  suing  as  for  a  conversion  he  may  elect  to  retain 
the  stock  and  sue  for  special  damages  only.** 

An  action  either  in  trover  or  assumpsit  may  be  maintained  in 


County  Bank,  67  Mo.  App.  115;  Car- 
roll V.  Mullanphy  Sav.  Bank,  8  Mo. 
App.  249. 

Nebraska.  Herrick  v.  Humphrey 
Hardware  Co.,  73  Neb.  808,  119  Am. 
St.  Eep.  917,  11  Ann.  Cas.  201,  103 
N.  W.  685. 

Nevada.  Robinson  Min.  Co.  v. 
Eiepe,  37  Nev.  27,  138   Pac.   910. 

New  Jersey.  Siegel  v.  Eiverside 
Box  &  Lumber  Co.,.  89  N.  J.  L.  595,  99 
Atl.  407. 

New  York.  Travis  v.  Knox  Terpe- 
zone  Co.,  215  N.  Y.  259,  L.  E.  A. 
1916  A  542,  Ann.  Gas.  1917  A  387,  109 
N.  B.  250,  afE'g  165  App.  Div.  156, 
150  N.  Y.  Supp.  621;  Eobinson  v.  Na- 
tional Bank,  95  N.  Y.  637;  People  v. 
Utah  Gold  &  Copper  Mines  Co.,  135 
App.  Div.  418,  119  N.  Y.  Supp.  852. 

North  Dakota.  Second  Nat.  Bank 
of  Grand  Forks  v.  First  Nat.  Bank,  8 
N.  D.  50,  76  N.  W.  504. 

Oregon.  Davidson  v.  Almeda 
Mines  Co.,  66  Ore.  412,  48  L.  R.  A.  (N. 
S.)  847,  134  Pac.  782;  Slemmons  v. 
Thompson,  23  Ore.  215,  31  Pac.  514. 

PeninBylvania.  Birmingham  Fire 
Ins.  Co.  V.  Com.,  92  Pa.  St.  72;  Mor- 
gan V.  Bank  of  North  America,  8 
Serg.  &  E.  73,  11  Am.  Dec.  575. 

Texas.  Bio  Grande  Cattle  Co.  v. 
Burns,  82  Tex.  50,  17  S.  W.  1043;  Mil- 
ner  v.  Brewer-Monaghan  Mercantile 
Co.,  —  Tex.  Civ.  App.  — ,  188  S.  W. 
49;  Gresham  v.  Island  City  Sav.  Bank, 
2  Tex.  Civ.  App.  52,  21  S.  W.  556. 

Washington.  See  Laeaff  v.  Dutch 
Miller    Mining    &    Smelting    Co.,    31 
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Wash.  566,  72  Pac.  112;  Huggins  v. 
Milwaukee  Brewing  Co.,  10  Wash. 
579',  39  Pac.  152. 

WisciousiJi.  Greenleaf  v.  Ludington, 
15  Wis.  558,  82  Am.  Dec.  698. 

Where  a  stockholder  has  paid  the 
corporation  in  full  for  his  stock,  and 
been  refused  a  certificate,  he  may  as- 
sign his  shares,  and  the  assignee  may 
demand  a  certificate,  and  sue  the  cor- 
poration if  it  is  refused.  Eio  Grande 
Cattle  Co.  V.  Burns,  82  Tex.  50,  17  S. 
'W.  1043. 

For  the  proper  method  of  pleading 
the  plaintiff's  ownership  of  the  stock 
in  such  an  action,  see  Paine  v.  Brit- 
ish-Butte  Min.  Co.,  41  Mont.  28,  108 
Pac.  12. 

56  London,  P.  &  A.  Bank,  Ltd.  v. 
Aronstein,  117  Fed.  601. 

67  Protection  Life  Ins.  Co.  v.  Os- 
good, 93  111.  69;  Morgan  v.  Bank  of 
North  America,  8  Serg.  &  E.  (Pa.)  73, 
11  Am.  Dec.  575.  See  Baltimore  City 
Passenger  Ry.  Co.  v.  Sewell,  35  Md. 
238,  6  Am.  Eep.  402. 

Assumpsit  in  the  form  of  a  special 
action  on  the  case  will  lie  under  su-ch 
circumstances.  Case  v.  Citizens' 
Bank,  100  U.  S.  446,  25  L.  Ed.  695. 

See  also  Lewis  v.  Bidwell  Elec.  Co., 
141  111.  App.  33,  and  McLean  v. 
Charles  Wright  Medicine  Co.,  96  Mich. 
479,  56  N.  W.  68,  which  was  an  action 
on  the  case  for  damages  for  refusal  to 
register  a  transfer. 

68  Siegel  V.  Riverside  Box  &  Lum- 
ber Co.,  69  N.  J.  L.  595,  99  Atl.  407. 
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respect  to  the  shares  of  a  foreign  corporation,  since  it  does  not  involve 
in  any  prohibited  sense  a  regulation  of  its  internal  management.^8 

To  sustain  an  action  of  conversion,  a  proper  request  to  make  the 
transfer  must  be  shown.^® 

It  has  been  held  that  the  transferrer  may  sue  for  damages,®^  since 
'  it  is  as  much  his  right  and  duty  to  procure  a  transfer  as  it  is  that 
of  the  transferee.®^  But  there  is  authority  to  the  effect  that  the  trans- 
feree is  the  proper  party  to  sue  in  conversion,  and  that  such  an  action 
cannot  be  maintained  by  the  transferrer.*' 

An  executor  may  maintain  an  action  of  conversion  for  refusal  to 
transfer  stock  standing  in  the  name  of  his  testator  to  him  as  executor, 
even  in  states  where  he  does  not  obtain  title  to  personal  property 
belonging  to  the  estate,  but  is  only  entitled  to  possession  of  it  for  the 
payment  of  debts  and  the  expenses  of  administration.** 

Generally  the  right  to  sue  for  damages  is  not  lost  by  mere  inaction, 
so  long  as  a  prescription  has  not  accrued,*^  although  there  is  authority 
to  the  contrary  where  the  rights  of  innocent  third  parties  have  inter- 
vened.** The  transferee  is  not  under  any  obligation  to  prevent  the 
accruing  of  damages  by  bringing  mandamus  proceedings  to  cotnpel  a 
transfer.*'' 

It  has  been  held  that  since  the  action  for  damages  is  based  on  the 

B9  Travis    v.    Knox   Terpezone    Co.,  Co.,  31  Wash.  566,  72  Pae.  112;  Hug- 

215  N.  Y.  259,  L.  R.  A.  1916  A  542,  gins    v.    Milwaukee   Brewing   Co.,   10 

Ann.  Cas.  1917  A  387,  109  N.  E.  250,  Wash.  579,  39  Pae.  152. 

aff'g   165   N.   Y.   App.   Div.    156,   150  62  See  §3796,  supra. 

N.  Y.  Supp.  621.  6S  Lewis   v.   Bidwell  Elee.  Co.,  141 

60  As  to  the  sufficiency  of  a  request,  111.  App.  33. 

see  Dooley  v.  Gladiator  Consol.  Gold  64  London,  P.  ■&  A.  Bank,  Ltd.  v; 

Mines  &  Milling  Co.,  134  Iowa  468,  13  Aronstein,    117   Fed.    601. 

Ann.  Cas.  297,  109  N.  W.  864.  6B  Eisenhauer  v.  New  Orleans  Cot- 

By  absolutely  refusing  to  make  the  ton    Exchange,    140   La.    574,    73    So. 

transfer,  a  corporate  officer  waives  the  685. 

objection  that  the  request  was  made  Since   the   action   is   at   law,  mere 

on  the  street  and  that  there  was  no,  delay    or    acquiescence   will    not    bar 

formal    presentation    and    request    in  it,  unless  prolonged  for  the  statutory 

his  office.     Dooley  v.   Gladiator   Con-  period,    save   where   the   elements   of 

sol.    Gold   Mines   &   Milling   Co.,    134  an    estoppel    are    present.      Doyle    v. 

Iowa  468,   13  Ann.   Cas.   297,  109  N.  Burns,  123  Iowa  488,  99  N.  W.  195. 

W.  864.  eepottsville    Bank    v.  "Minersville 

61  Lockwood  V.  United  States  Steel  Water  Co.,  211  Pa.  566,  61  Atl.  119. 
Corporation,  153  N.  Y.  App.  Div.  655,  67  The  fact  that  he  does  not  instl- 
138  N.  Y.  Supp.  725,  rev'd  on  other  tute  such  proceedings  does  not  affect 
grounds  209  N.  Y.  375,  L.  R.  A.  1915  C  his  right  to  sue  for  damages.  Eisen- 
471,  103  N.  E.  697.  See  also  LacafE  hauer  v.  New  Orleans  Cotton  Es- 
V.   Dutch   Miller   Mining   &  Smelting  change,  140  La.  574,  73  So.  685. 
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breach  of  the  implied  contract  arising  from  the  issuance  of  the  certifi- 
cates by  the  corporation,  it  can  only  be  maintained  agailist  the  corpo- 
ration which  issued  them,  and  not  against  another  corporation  which 
has  succeeded  to  ail  its  property,  rights  and  interests.*' 

The  measure  of  damages  depends  on  the  nature  of  the  action.^  If 
the  plaintiff  sues  in  conversion  he  is  entitled  to  recover  the  value  of 
the  stock,  as  in  other  cases  of  conversion.'''*  But  if  he  claims  special 
damages  only,  and  seeks  to  retain  the  stock  he  cannot  recover  its 
value.''^  This  is  true,  for  example,  where  he  does  not  sue  in  trover 
but  brings  an  action  on  the  case,  and  under  such  circumstances  if  he 
does  not  prove  any  special  damages  he  can  recover  nominal  dama- 
ges only.''* 

§  3820.  —  Action  against  person  causing  refusial.  It  is  a  general 
principle  that  all  persons  who  bid,  command,  advise  or  countenance 
the  commission  of  a  tort  by  another,  or  who  approve  of  it  after  it  is 
done,  if  done  for  their  benefit,  are  liable  therefor  to  the  same  extent  as 
if  they  had  themselves  committed  the  tort.  It  is  also  a  general  prin- 
ciple that  a  request  or  indemnity  to  a  sheriff  or  other  executive  ofS- 
cer  to  do  an  act  or  withhold  property,  which  turns  out  to  be  wrongful, 
makes  the  party  liable  for  £dl  damages  which  may  ensue.  And  it  has 
been  held,  applying  these  principles,  that  the  holder  of  a  certificate 
of  stock  may  maintain  an  action  for  damages  against  a  former  owner 
of  the  certificate,  who,  after  having  assigned  the  same,  has  caused 
the  corporation  to  refuse  to  transfer  the  stock  on  its  books  by  present- 
ing to  it  an  affidavit  that  he  has  lost  the  certificate,  and  procuring 
a  new  certificate  to  be  issued  to  him  in  its  stead,  upon  giving  the  cor- 
poration a  bond  of  indemnity.''^ 

§  3821.  —  Liability  of  officers  or  transfer  agents.  Generally  cor- 
porate officers  ''*  or  transfer  agents  ''*  whose  duty  it  is  to  make  trans- 

68  Hugging   v.    Milwaukee   Brewing  T.   Misc.   572,   104  N..  T.   Supp.   751. 

Co.,  10  Wash.  579,  39  Pac.  152.  But  see  Hine  v.  Commercial  Bank  of 

69Siegel  V.  Riverside  Box  &  Lum-  Bay   City,   119  Mich.   448,   78  N.  W. 

ber  Co.,  89  N.  J.  L.  595,  99  Atl.  407.  471. 

70  See  §  3449  et  seq.,  supra.  As  to  the  liability  of  corporate  offi- 

Tlgiegel  V.  Eiverside  Box  &  Lum-  cers  to  third  persons  for  torts  gener- 

ber  Co.,  89  N.  J.  L.  595,  99  Atl.  407.  ally,  see  §  2534  et  seq.,  supra. 

72  McLean  v.  Charles  Wright  Med-  76  Dunham  v.  City  Trust  Co.,  115  N. 
icine  Co.,  96  Mieh.  479,  56  N.  W.  68.  Y.  App.  Div.  584,  101  N.  Y.  Supp.  87, 

73  6reenleaf  v.  Ludington,  15  Wis.  aff'd  193  N.  Y.  642,  86  N.  E.  1123; 
558,  82  Am.  Dec.  698.  Denny  v.  Manhattan  Co.,  2  Den.   (N. 

74'Cooley  V.  Curran,  54  N.  Y.  Misc.      Y.)  115,  aff'd  5  Den.  (N.  Y.)  639. 
221,  104  N.  Y.  Supp.  424;  Id.,  54  N. 
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jfers  on  the  corporate  books  are  not  liable  directly  to  a  transferee  for 
n  failure  or  refusal  to  make  such  a  transfer.  Such  failure  or  re- 
fosal  is  merely  nonfeasance  for  which  the  officer  or  agent  is  liable 
'f/0/  the  corporation  alone,  and  for  which  in  turn  it  is  liable  to  those 
'''? "  ired  therebyJ^ 

§  3822.  —  Statutory  remedies.  The  statutes  of  "Wisconsin  provide 
that  whenever  it  shall  be  made  to  appear  to  the  circuit  court, .  by 
affidavit  or  otherwise,  that  the  secretary  or  other  proper  officer  of  any 
corporation  has,  upon  proper  demand,  neglected  or  refused  for  two 
days  to  transfer  on  the  stock  'books  of  the  corporation  any  stock 
which  it  is  his  duty  to  transfer,  the  court  shall  immediately  issue  an 
order  requiring  him  to  shoi^r  cause  why  he  should  not  transfer  such 
stock,  and  that  unless  he  shows  cause  to  the  satisfaction  of  the  court 
why  such  stock  should  not  be  transferred,  the  court  shall  order  such 
transfer  to  be  made,  and  may  enforce  the  performance  thereof  by  pro- 
ceedings for  contempt.'"'''  In  transferring  stock  under  this  provision 
the  secretary  of  a  corporation  is  performing  a  purely  ministerial 
duty.''*  He  does  not  try, or  decide  the  question  of  ownership  and 
should  not  be  ordered  to  make  the  transfer  when  a  bona  fide  contest 
exists  between  rival  claimants  foir  the  stock  which  is  already  in  the 
(Courts  or  is  about  to  be  brought  there.''*  An  order  directing  the  trans- 

'S  As  to  tlie  liability  of  the  corpora-  accordingly,  the  burden  of  proof  being 

tion    under    such    circumstances,    see  on   the   one   refusing  to  transfer  the 

§  3819,  supra.  stock. ' '      The   court   may   decide   the 

77  Wis.     St.     1915,     §1752.       Corn  matter   upon    the    affidavits,    or   may 

Exch.  Nat.  Bank  v.  Kaiser,  160  Wis.  receive  evidence  from  either  side,  if 

199,    151   N.    W   259;    Farmers'   Mer-  any  is  offered.    It  is  not  bound  to  re- 

cantile    &    Supply    Co.    v.    Laun,    146  gard    a   mere    evasive    denial   in   the 

Wis.  252,   131  N.  W.  366;   Schwab  v.  opposing     affidavit     as     satisfactory. 

Smith,  143   Wis.  427,  128   N.  W.   78;  Schwab   v.   Smith,  143  Wis.   427,  128 

In   re  Klaus,   67  Wis.  401,  29  N.  W.  N.  W.  78. 
582.  A     transfer     is     properly     ordered 

' '  The  statute  does  not  prescribe  any  where  the  petitioner  has  possession  of 
method  of  trying  such  a  controversy.  the  certificates,  duly  assigned,  and 
It  simply  provides 'a  method  of  mak-  the  claimant  does  not  appear  at  the 
ing  a  case  by  affidavit  on  the  one  side  hearing  though  properly  notified, 
and  that  it  shair  prevail  unless  satis-  Corn  Exch.  Nat.  Bank  v.  Kaiser,  160 
factorily  disproved  by  the  adverse  Wis.  199,  151  N.  W.  259. 
party.  *  *  »  The  statute  eontem-  78  Corn  Exch.  Nat.  Bank  v.  Kaiser, 
plates  .  that  the  opposing  affidavit  160  Wis.  199,  151  N.  W.  259;  Holy- 
shall  be  viewed  in  the  nature  of  a  oke  v.  Millmaun,  151  Wis.  551,  43 
pleading  and  as  evidence  as  well  and  L.  E.  A.  (N.  S.)  790,  139  N.  W.  392. 
that  the  court  shall  weigh  the  proba-  79  Corn  Exch.  Nat.  Bank  v.  Kaiser, 
bilities  appearing  thereby  and  decide  160  Wis.  199,  151  N.  W.  259, 
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fer  does  not  settle  the  question  of  title  to  the  stock,  if  there  is  one, 
but  it  may  be  determined  in  a  proper  action  for  that  purpose  in  the 
courts  notwithstanding  the  transfer.*" 

The  Code  of  California  provides  that  whenever  any  officer  of  a  cor- 
poration shall  refuse  to  transfer  stock  on  the  hooks  of  the  corpora- 
tion or  to  issue  a  certificate,  or  certificates  therefor  to  the  transferee,  he 
shall  be  subject  to  a  penalty  of  four  hundred  dollars,  to  be  recovered 
as  liquidated  damages,  in  an  action  brought  against  him  by  the  person 
aggrieved.*^  To  warrant  the  recovery  of  such  penalty  the  refusal  to 
make  the  transfer  must,  of  course,  have  been  wrongful.*^  A  com- 
plaint in  such  an  action  prima  facie  states  a  cause  of  action  where  it 
alleges,  in  the  language  of  the  statute,  a  refusal  to  comply  with  a  re- 
quest for  the  performance  of  the  statutory  duty  to  make  the  transfer.'* 
It  is  not  necessary  to  allege  that  the  refusal  was  wilful  and  without 
lawful  excuse.  "The  reasons  for  such  refusal,  if  any,  are  prop- 
erly pleaded  only  as  a  matter  of  defense. ' '  '* 

In  Kentucky  the  corporation  may  be  required  to  make  a  transfer 
in  a'  proper  ease  by  an  order  of  court  issued  on  a  rule  to  show  cause 
why  the  transfer  should  not  be  made.*^ 

The  English  statutes  provide  for  a  summary  proceeding  to  rectify 
the  register  of  members  of  a  corporation  on  motion  of  the  corpora- 
tion or  any  person  aggrieved  in  case  the  name  of  any  person  is,  without 
sufSeient  cause,  entered  in  or  omitted  from  such  register,  or  if  default 
is  made  or  unnecessary  delay  takes  place  in  entering  on  the  register  the 
fact  of  any  person  having  ceased  to  be  a  member  of  the  company.'® 

"He  is  not  a  trier  of  controversies  43  L.  E.  A.    (N.  S.)   790,  139  N.  W. 

that  should  be  settled  in  the   courts.  392. 

He  is  required  by  the  statute  to  make  80  Corn  Exeh.  Nat.  Bank  v.  Kaiser, 

a  transfer  only  when  'it  is  his  duty  160  "Wis.  199,  151  N.  W.  259. 

to  do  so.'    It  is  not  his  duty  to  make  81  Civ.     Code,     §  324.      Ramage    v. 

the  transfer  when  there  is  a  bona  fide  Gould,  —  Cal.  — ,  169  Pac.  670;  Spang- 

claim  on  the  part  of  the  corporation  enberg  v.  Nesbitt,  22  Cal.  App.  274, 

that  the  person  seeking  to  have  the  134  Pac.  343. 

transfer  made  is  not   and  never  was  82  See  §  3823,  infra, 

a   stockholder.      Much   less   is   it    his  83  Spangenberg  v.   Nesbitt,   22   Cal. 

duty   to   make   the   transfer   when   it  App.  274,  134  Pac.  343. 

seems    reasonably    certain    that    the  84  Spangenberg  v.   Nesbitt,   22   Gal. 

corporation   is  correct   in  its   oonten-  App.  274,  134  Pac.  343. 

tion.     It  was  not  the  purpose  of  the  85  Bank  of  Kentucky  v.  Winn,  110 

legislature   in    enacting   sec.    1752   to  Ky.  140,  61  S.  W.  32. 

permit  the  secretary  of  a  corporation  86  Shaw    v.     Goebel    Brewing    Co., 

to  disturb  the  status  quo  while  a  con-  Ltd.,  202  Fed.  408,  45  L.  K.  A.  (N.  S.) 

test  was  pending  or  was  being  carried  1090;  Ex  parte  Shaw,  2  Q.  B.  D.  463, 

on   by   rival    claimants     for    stock."  aff'd  46  L.  J.  394. 
Holyoke  v.   Millmann,   151  Wis.   551, 
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§3823.  Refusal  must  be  wrongful— In  general.  Of  course,  a 
corporation  is  not  liable  for  refusal  to  permit  a  transfer  on  its  books 
to  the  assignee  of  a  certificate  of  stock,  nor  can  it  be  compelled  to  make 
such  a  transfer,  unless  the  circumstances  are  such  as  to  entitle  the 
latter  to  a  transfer  on  the  boobs,  and  to  render  the  refusal  wrongful." 
"In  order  to  cast  a  duty  upon  the  corporation,  there  must  be  either 
a  power  of  attorney  authorizing  some  one  to  act  for  the  original 
shareholder,  or  else  a  valid  sale  which  gives  the  person  demanding 
transfer  title  to  the  stock;"  **  "It  may  always  refuse  to  make  a  trans- 
fer when  it  has  reasonable  ground  for  so  doing, ' '  *'  but  it  must  act  in 
good  faith,  and  present  some  adequate  reason  for  its  refusal  and  sup- 
port the  same  by  some  evidence.'*  It  is  under  no  obligation  to  register 
a  transfer  to  a  person  who  is  not  the  owner  of  the  stock  and  has  no 
interest  in  it,'^  as  where  it  has  notice  of  a  prior  valid  transfer  to 


87  Young  V.  New  Standard  Concen- 
trator Co.,  148  Cal.  306,  83  Pac.  28; 
Ealstou  V.  Bank  of  California,  112" 
Cal.  208,  44  Pac.  476;  Hilton  v.  Syl- 
vania  &  G.  E.  Co.,  8  Ga.  App.  10,  68 
S.  E.  746;  New  York  &  N.  H.  E.  Co. 
V.  Schuyler,  84  N.  Y.  30,  81;  Live;zey 
V.  Northern  Pac.  E.  E.,  157  Pa.  St. 
75,  27  Atl.  379;  Bayard  v.  Farmers' 
&  Mechanics'  Bank,  52  Pa.  St.  232. 

An  action  for  damages  will  lie  only 
where  there  is  a  clear  legal  right  on 
the  part  of  the  assignee  to  have  a 
transfer.  Laeaff  v.  Dutch  Miller  Min- 
ing &  Smelting  Co.,  31  Wash.  566,  72 
Pac.  112;  Huggins  v.  Milwaukee 
Brewing  Co.,  10  Wash.  .579,  39  Pae. 
152. 

In  an  action  against  the  corpora- 
tion for  conversion,  evidence  is  ad- 
missible to  show  any  circumstance 
which  would  justify  or  excuse  the  re- 
fusal to  make  the  transfer.  Young  v. 
New  Standard  Concentrator  Co.,  148 
Cal.  306,  83  Pac.  28. 

88  Brown  v.  Hotel  Ass'n,  63  Neb. 
181,  88  N.  W.  175. 

89Mundt  V.  Commercial  Nat.  Bank 
of  Ogden,  35  Utah  90,  136  Am.  St. 
Eep.  1023,  99  Pac.  454. 

SOMundt  V.  Commercial  Nat.  Bank 
of  Ogden,  35  Utah  90,  136  Am.  St. 
Eep.  1023,  99  Pac.  454. 


When  called  into  court  it  should 
present  its  reasons  for  refusing  to 
make  the  transfer  as  a  defense,  and 
not  rely  merely  upon  a  denial  of  own- 
ership for  want  of  knowledge,  or, 
upon  an  averment  upon  information 
and  belief,  that  the  assignee  is  not  the 
true  owner.  Mundt  v.  Commercial 
Nat.  Bank  of  Ogden,  35  Utah  90,  136 
Am.  St.  Eep.  1023,  99  Pac.  454. 

If  the  certificate,  its  assignment, 
and  the  request  for  the  transfer  are 
in  regular  form,  and  on  their  face  en- 
title the  assignee  to  a  transfer,  the 
presumption  is  that  they  have  been 
lawfully  and  honestly  made  and  ac- 
quired, and  the  burden  is  on  the  cor- 
poration to  justify  its  refusal  to  make 
the  transfer.  O'Neil  v.  Woloott  Min. 
Co.,  174  Fed.  527,  27  L.  E.  A.  (N.  S.) 
200. 

91  The  corporation  may  show  that 
the  person  seeking  to  compel  a  trans- 
fer is  not  the  owner  of  the  stock. 
Hannahs  v.  Hammond  Typewriter 
Co.,  158  N.  Y.  App.  Div.  620, 143  N.  Y. 
Supp.  939. 

The  corporate  of&cers  may  properly 
refuse  to  make  a  transfer  where  there 
is  a  bona  fide  claim  on  the  part  of 
the  corporation  that  the  person  seek- 
ing it  is  not  and  never  was  a  stock- 
'holder,  especially  where  it  is  reason- 
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another  person,  w^ieh  is  good  as  against  the  person  demanding  regis- 
tration ;  ®^  or  if  it  has  some  claim  upon  the  stock,  or  some  rights 
against  the  assignor  which  would  or  might  be  affected  or  lost  by  the 
transfer ;  ^^  or  where  by  so  doing  it  would  expose  itself  to  a  successful 
claim  by  any  one  for  the  replacement  of  the  stock  or  its  value ;  '*  or 
if  the  certificate  of  stock  is  fictitious  or  has  been  illegally  issued,  unless 
the  circumstances  are  such  as  to  estop  the  corporation  to  deny  its 
validity  in  the  hands  of  the  transferee ;  '^  or  if  the  holder  of  the  cer- 
tificate has  not  complied  with  the  provisions  of  the  corporate  by-laws 


ably  certain  that  it  is  correct  in  its 
contention.  Holyoke  v.  Millmann, 
151  Wis.  551,  43  L.  B.  A.  (N.  S.)  790, 
139  N.  W..  392. 

"A  person  who  has  no  interest  in 
the  stock  cannot  ask  a  court  of 
equity  to  decree  a  transfer  to  him." 
Nagel  V.  Ham,  Tearsley  &  Eyrie,  88 
Wash.  99,  152  Pac..52a 

Where  no  title  to  a  stolen  certifi- 
cate passes  to  a  transferee,  the  trans- 
fer agent  of  the  corporation  is  not 
liable  to  the  transferee,  either  in  con- 
tract or  in  tort,  for  refusing  to  re- 
turn the  certificate  presented  to  him 
for  transfer,  or  to  issue  a  new  certifi- 
leate  therefor.  Barstow  v.  City  Trust 
Co.,  216  Mass.  330,  103  N.  B.  911. 

92  See  Dickinson  v.  Central  Nat. 
Bank,  129  Mass.  279,  37  Am.  Eep.  351. 

Where  a  purchaser  of  stock  fails 
to  have  the  transfer  to  him  recorded 
and  the  record  owner  thereafter  again 
sells  the  stock  to  a  bona  fide  pur- 
chaser, the  corporation  cannot  be  held 
liable  for  refusing  to  transfer  the 
stock  on  its  books  to  the  first  pur- 
chaser. New  York  &  N.  H.  E.  Co.  v. 
Schuyler,  34  N.  Y.'30,  81. 

Where  a  corporation,  shares  of 
stock  of  which  have  been  pledged,  be- 
comes the  owner  of  the  pledgor's  in- 
terest in  the  stock,  the  pledgee  is  not 
entitled  to  compel  it  to  transfer  the 
stock  to  him  on  the  books  until  he 
proves  some  beneficial  interest  in  the 
stock.  Second  Nat.  Bank  of  Grand 
Forks  V.  First  Nat.  Bank,  8  N.  D.  50, 
76  N.  W.  504. 


As  to  the  duty  of  the  corporation 
where  there  are  conflicting  claims  to, 
the  same  stock,  see  §  3824,  infra. 

93  Mundt  V.  Commercial  Nat.  Bank 
of  Ogden,  35  Utah  90,  136  Am.  St. 
Eep.  1023,  99  Pac.  454. 

94L,ivezey  v.  Northern  Pae.  E.  E., 
157  Pa.  St.  75,  27  Atl.  379;  Bayard 
V.  Farmers'  &  Mechanics'  Bank,  52 
Pa.  St.  232. 

See  also   §§3827,  3828,  infra. 

96  One  who  takes  stock  with  knowl- 
edge of  the  fact  that  it  was  issued 
to  directors,  without  authority,  as 
compensation  for  services  rendered,  is 
not  a  bona  fide  holder  for  value,  and 
the  corporation  cannot  be  required  to 
enter  a  transfer  of  the  stock  in  his 
name.  Grafner  v.  Pittsburg,  N.  I.  & 
C.  St.  E.  Co.,  207  Pa.  217,  56  Atl.  426. 

In  a  Connecticut  case,  after  a  cor- 
poration, on  discovering  the  fraud  of 
a  transfer  agent,  whereby  certificates 
of  stock  were  fraudulently  issued,  had 
closed  its  books  pending  an  investiga- 
tion and  the  appointment  of  another 
agent,  the  plaintiffs,  who  held  stock 
in  pledge,  demanded  a  transfer  on  its 
books,  and  the  transfer  was  refused 
at  the  time,  but  there  was  no  refusal 
to  allow  the  transfer  at  some  future 
time.  In  an  action  for  damages  for 
the  refusal,  it  was  held  that  the  cir- 
cumstances 'Were  such  as  to  justify 
the  refusal  at  the  time  the,  demand 
was  made.  Bridgeport  Bank  v.  New 
York  &  N.  H.  E.  Co.,  30  Conn.  231. 

The  burden  of  showing  that  the  cer- 
tificates    do    not    represent    genuine 
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governing  transfers.®^  So  it  cannot  be  compelled  to  make  a  transfer, 
or  be  held  liable  for  refusing  to  do  so,  if  it  has  a  lien  upon  the  shares 
as  against  the  transferee,'''  unless  he  is  entitled  to  a  transfer  subject 
to  the  lien ;  '*  or  if  the  transferrer  has  not  complied  with  the  pro- 
visions of  a  valid  by-law  '®  or  contract  ^  requiring  stockholders  to  offer 
their  stock  to  the  corporation  before  disposing  of  it  to  others;  or  if 
the  transferee's  rights  are  subject  to  a  valid  and  enforceable  agree- 
ment which  suspends  for  a  time  the  right  of  alienation  and  transfer 
usually  enjoyed  by  a  stockholder.^  The  same  has  been  held  to  be  true 
where  the  stock  was  attached  by  a  creditor  of  the  transferrer  ^  prior 


stock  is  on  the  corporation.  Bridge- 
port Bank  v.  New  York  &  N.  H.  E. 
Co.,  30  Conn.  231. 

The  corporation  cannot  justify  its 
refusal  to  make  a  transfer  on  the 
ground  that  the  certificate  is  void, 
where  both  it  and  its  stockholders  are 
estopped  to  question  its  validity  as 
against  the  transferee.  Ellsworth  v. 
National  Home  &  Town  Builders,  33 
Cal.  App.  1,  164  Pac.  14;  Westminster 
Nat.  Bank  v.  New  England  Electrical 
Works,  73  N.  H.  465,  3  L.  E.  A.  (N. 
S.)  551,  111  Am.  St.  Eep.  637,  62  Atl. 
971. 

As  to  fictitious  and  illegally  issued 
certificates  generally,  see  §  3486  et 
seq.,  supra. 

96  Illinois.  Tyng  v.  United  Mer- 
cantile Agency,  184  111.  App.  433; 
Shirley  Farmers'  Grain  &  Coal  Co.  v. 
Douglas,  130  111.  App.  285;  Kjellman 
v.  Soandia  Pish  Co.,  128  111.  App.  544. 

Kansas.  Star  Mut.  Tel.  Co.  v.  Long- 
fellow, 85  Kan.  353,  116  Pac.  506. 

Loiriaiaua.  State  v.  New  Orleans  & 
C.  E.  Co.,  30  La.  Ann.  308. 

South  OaxoUna..  State  v.  Mclver,  2 
S.  C.  25. 

Washington.  Laeaff  v.  Dutch  Miller 
Mining  &  Smelting  Co.,  31  Wash.  566, 
72  Pac.  112. 

97  See  §  3606,  supra. 

98  See  §  3613,  supra. 

99  Nicholson  v.  Franklin  Brewing 
Co.,  82  Ohio  St.  94,  137  Am.  St.  Eep. 
764,  19  Ann.  Cas.  699,  91  N.  E.  99L 


As  to  the  validity  of  such  by-laws, 
see  §  513,  supra. 

1  Barrett  v.  King,  181  Mass.  476, 
63  N.  E.  ,934. 

The  court  will  not  aid  the  assignor 
of  stock  acting  with  the  assignee  to 
commit  a  breach  of  the  assignor's 
contract  to  sell  the  stock  to  his  fel- 
low stockholders  at  par  before  trans- 
ferring it  to  any  one  else.  Farmers' 
Mercantile  &  Supply  Co.  v.  Laun,  146 
Wis.  252,  131  N.  W.  366. 

As  to  the  validity  of  such  a  con- 
tract, see  §  3762,  supra. 

2  Cook  Ey.  Signal  Co.  v.  Buck,  59 
Colo.  368,  149  Pac.  95. 

As  where  a  pledgee  of  stock  who 
purchases  it  at  a  delinquent  assess- 
ment sale  agrees  with  the  corporation, 
in  order  to  prevent  competition  in  the 
bidding,  that  he  will  continue  to  hold 
the  stock  as  pledgee,  and  that  the 
stock  shall  not  be  transferred  vrtth- 
out  making  provision  for  certain  pay- 
ments out  of  the  proceeds  of  the  sale. 
Young  v.  New  Standard  Concentrator 
Co.,  148  Cal.  306,  83  Pac.  28. 

As  to  the  validity  of  such  contracts, 
see  i  3761,  supra. 

3  Matusevitz  v.  Citizens'  Dist.  Mes- 
senger &  Burglar-Alarm  Tel.  Co.,  19 
Mont.  368,  48  Pae.  552. 

As  to  the  relative  rights  of  a  trans- 
feree whose  transfer  has  not  been 
registered  and  an  attaching  or  execu- 
tion creditor  of  the  transferrer,  see 
§  3811,  supra. 
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to  the  transfer,  although  as  to  this  there  is  authority  to  the  contrary.* 
A  corporation  cannot  refuse  to  recognize  and  register  a  transfer 
of  shares  merely  because  the  transferee  is  a  business  rival,  and  may 
make  use  of  his  ownership  of  the  shares  in  hostility  to  its  interests.* 

The  refusal  of  a  corporation  to  permit  a  transfer  of  stock  on  its 
books  is  not  wrongful  where  the  person  demanding  such  transfer  does 
not  produce  the  certificate  of  stock,  or  show  a  good  excuse  for  his 
failure  to  do  so,  for  if  a  corporation  should  register  a  transfer  and 
issue  a  new  certificate  while  the  original  certificate  is  outstanding,  it 
would  incur  the  risk  of  liability  upon  both  certificates  in  the  h.ands  of 
bona  fide  transferees.^ 

§  3824.  —  Effect  of  conflicting  claims  to  sajue  stock.  ,  The  corpora- 
tion with  respect  to  conflicting  claims  of  different  persons  to  the 
same  stock,  and  the  right  of  each  to  have  a  transfer  thereof,  occupies 
a  fiduciary  relation  to  both,  and  is  bound  to  exercise  good  faith  in 
determining  the  matter.'  "In  the  presence  of  such  conflicting  claims 
it  is  the  privilege  and  the  duty  of  the  corporation  or  its  officers,  if 
there  be  a  reasonable  doubt  as  to  the  respective  rights  of  the  contending 
claimants,  to  refuse,  or  rather  delay,  registry  to  either  party  until  the . 
lapse  of  a  reasonable  time,  within  which  the  merits  of  the  controversy 
may  be  determined  by  an  independent  investigation  of  the  corpora- 
tion, or,  if  necessary,  by  the  institution  of  ap;^ropriate  proceedings  in 
the  courts. "  *     "  The  law,  however,  does  not  require  or  permit  the 

4Eamage  v.  Gould,  —  Cal.  — ,  169  O'Neil  v.  Woloott  Min.  Co.,  174  Fed. 
Psc.  670.  In  this  case  it  was  held  527,  27  L.  E.  A.  (N.  S.)  200;  Ram- 
that  a  stockholder  whose  shares  have  age  v.  Gould,  —  Cal.  — ,  169  Pae.  670; 
been  attached  may  sell  the  same  sub-  State  ■  v.  Melver,  2  S.  C.  25. 
ject  to  the  attachment,  and  that  there  ' '  Generally  speaking,  the  ofB.cers  of 
is  Eo  statutory  provision  authoriz-  a  corporation  may  rightfully  refuse, 
ing  the  coi-porate  officers  to  refuse  for  the  time  being,  a  requested  regis- 
to  register  such  a  transfer  and  issue  try  of-  stock,  when  notified  to  do  so 
a  new  certificate  to  the  transferee.  by  a  third  person,  who  claims   some 

5  Eiee  v.  Eoekef  eller,  134  N.  T.  174,  interest  in  the  stock,  which  might  be 

17  L.  B.  A.  237,  30  Am.  St.  Eep.  658,  lost    or    injuriously    affected    by    the 

31  N.  B.  907.     See  Farmers'  Loan  &  transfer."     Spangenberg  v.    Nesbitt, 

Trust   Co.    V.   Chicago,   P.    &    S.   By.  22  Cal.  App.  274,  134  Pae.  343. 
Co.,  163  U.  S.  31,  41  L.  Ed.  60;  Insur-  It  may  refuse  to  make  the  transfer 

•nee  Bank   of   Columbus   v.  Bank   of  if  it  is  notified  by  some  third  person 

Inited  States,  4  Clark   (Pa.)   125.  not   to   make   the   transfer   upon   the 

8  See  §  3829,  infra.  ground  that   he   claims   some   interest 

'Cooper   V.    Spring     Valley    Water  in  it  which  would  or  might  be  lost  if 

\      171  Cal.  158,  153  Pae.  936.  it  were  made.     Mundt  v.  Commercial 

'     ^vigMiberg    V.   'Nesbitt,    22    Cal.  Nat.  Bank  of  Ogden,  35  Utah  90,  136 

\^       "f*,    ni   Pae.    343.     See    also  Am.  St.  Bep.  1023,  99  Pae.  454. 
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officers  of  the  corporation  to  assume  the  functions  of  a  court  of  justice, 
and  by  their  decision  forever  conclude  the  rights  of  the  contending 
claimants. ' '  ^  Nor  has  an  officer  any  right,  upon  his  own  initiative, 
to  determine  from  his  personal  knowledge  of  the  dealings  between  con- 
flicting claimants  which  is  the  rightful  owner  of  the  stock,  and  he 
acts  at  his  peril  in  attempting  to  do  so.^"  ' '  If  within  a  reasonable  time 
resort  is  not  had  to  the  courts  for  the  determination  of  the  contro- 
versy, either  by  the  corporation  itself  or  by  the  parties  immediately 
involved,  it  becomes  the  duty  of  the  corporation  or  its  officer  to  register 
the  disputed  stock  in  the  name  of  the  first  claimant,"  provided  his 
rights  are  reasonably  clear.^^  "Any  other  rule  would  tend  to  per- 
mit the  corporation  of  its  own  motion,  or  at  the  mere  instigation  of 
third  parties,  to  arbitrarily  deprive  a  person  presenting  a  prima  facie 
right  to  the  disputed  stock  of  the  possession  and  benefits  thereof."^' 


The  secretary  of  the  corporation 
may  properly  refuse  to  make  the 
transfer  where  a  bona  flde  contest  ex- 
ists between  rival  claimants  for  the 
stock,  which  is  in  the  courts  or  is 
about  to  be  brought  there.  Corn  Ex- 
change Nat.  Bank  v.  Kaiser,  160  Wis. 
199,  151  N.  W.  259;  Holyoke  v.  Mill- 
mann,  151  Wis.  551,  43  L.  E.  A.  (N. 
S.)  790,  139  N.  W  392. 

9  Spangenberg  v.  Nesbitt,  22  Cal. 
App.  274,  134  Pac.  343. 

,  In  transferring  stock  the  secretary 
of  the  corporation  aets  in  a  purely 
ministerial  capacity,  and  does  not  try 
or  decide  the  question  of  ownership. 
Corn  Exch.  Nat.  Bank  v.  Kaiser,  160 
Wis.  199,  151  N.  W.  259;  Holyoke  v. 
Millmann,  151  Wis.  551,  43  L.  E.  A. 
(N.  S.)   790,  139  N.  W.  392. 

10  Spangenberg  v.  Nesbitt,  22  Cal. 
App.  274,  134  Bao.  343. 

In  action  for  a  statutory  penalty 
for  failure  to  transfer  stock  on  the 
books,  it  is  not  competent  for  de- 
fendant's secretary  to  prove  prior 
negotiations  of  the  parties  to  the  con- 
tract transferring  the  stock  for  pur- 
pose of  bolstering  up  defendant's  un- 
derstanding of  the  legal  effect  of  the 
contract.  And  testimony  of  the  sec- 
retary as  to  inf orUiatiou  derived  from 
the  minute  book  of  the  corporation  as 


to  the  ownership  of  the  stock  is  prop- 
erly excluded,  since  the  book  itself  is 
the  best  ■  evidence.  Spangenberg  v. 
Nesbitt,  22  CaJ.  App.  274,  134  Pae.  343. 

11  Spangenberg  v.  Nesbitt,  22  Cal. 
App.  274,  134  Pac.  343.  See  also 
Eamage  v.  Gould,  —  Cal.  — ,  169  Pae. 
670. 

"Where  the  rights  of  a  claimant 
are  reasonably  clear,  and  the.  corpo- 
ration suspends  action  and  gives  to 
another  an  opportunity  to  establish , 
his  opposing  claim,  and  he  neither 
does  ^  before  the  corporation  nor 
commences  any  action  to  prevent  the 
transfer  within  a  reasonable  time,  it 
is  the  duty  of  the  corporation  to  re- 
cord the  transfer  demanded  by  the 
first  claimant."  O'Neil  v.  Wolcott 
Min.  Co.,  174  Fed.  527,  27  L.  R.  A. 
(N.  6.)  200. 

A  notice  that  the  right  of  the  offi- 
cers of  a  corporation  to  sell  stock  in 
another  corporation  owned  by  it  is 
disputed  and  that  legal  proceedings 
will  be  instituted  to  test  the  question) 
cannot  operate  to  justify  a  refusal  to 
make  a  transfer  persisted  in  after  full 
time  has  been  allowed  for  instituting 
such  proceedings,  which  has  not  been 
done.    State  v.  Melver,  2  S.  C.  25. 

,12  Spangenberg  v.  Nesbitt,  22  Cal. 
App.  274,  134  Pae.  343. 
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Evidence  of  some  adverse  title,  interest  or  lien,  which  et  least  raises 
a  substantial  doubt  of  the  right  of  a  demandant  who  presents  a  clear 
prima  facie  ease  for  a  transfer,  is  indispensable  to  sustain  a  re- 
fusal on  the  part  of  the  c6rporation  to  make  such  transfer.^^  "The 
corporation  when  it  refuses,  and  Upon  the  trial  of  the  issue  the  court, 
must  be  able  to  see  from  the  facts  established  that  there  is  some  ques- 
tion to  be  tried."  ^* 

It  has  heen  held  that  a  mere  claim  of  the  stock  or  notice  that  its 
transfer  is  invalid  is  not  sufiSeient,^^  since  otherwise  any  person  could 
"deprive  the  owner  of  his  stock  temporarily  by  simply  giving  notice 
to  the  corporation  that  he  claimed  it  and  protested  against  its  trans- 
fer."" 

Where  the  statute  provides  that  the  delivery  of  a  certificate  to  a 
bona  fide  pledgee  with  a  written  transfer  of  the  same,  or  a  written 
power  of  attorney  to  sell,  assign  and  transfer  the  same,  shall  be  a 
sufficient  delivery  to  transfer  the  title  as  against  all  parties,  it  is  the 
duty  of  the  corporation  to  make  a  transfer  to  one  to  whom  the  stock 
has  been  pledged  with  power  of  attorney  iij  the  manner  indicated 
although  it  is  notified  by  the  pledgor  that  he  has  revoked  the  power, 
where  it  knows  that  the  pledge  was  made  in  good  faith  to  secure 
a  debt  the  amount  of  which  was  not  determined  when  the  pledge  was 
made  or  the  notice  of  revocation  given.^' 

The  corporation  may  protect  itself,  in  the  case  of  conflicting  claims, 
by  filing  a  bill  of  interpleader  and  surrendering  the  certificates  to 
the  court,^'  or,  if  one  of  the  claimants  has  commenced  suit  against 
it  and  the  other  claimant,  it  may  obtain  the  same  result  by  motion  or 
petition  therein.^*    It  is  not  obliged  to  pursue  this  course,  however, 

18  0  'Neil  v.  Wolcott  Min.  Co.,  174  parte  Sargent,  17  L.  E.  Eq.  Cas.  273. 

Fed.  527,  27  L.  E.  A.  (]Sr..S.)  200.  See  WOTSTeil  v.  Wolcott  Min.  Co.,  174 

also  Wilson   v.  Atlantic  '&  St.  L.  R.  Fed.  527,  27  L.  R.  A.  (N.  S.)  200;  Ex 

Co.,  2  Fed.  459.                      '  parte  Sargent,  17  L.  E.  Eq.  Oas.  27.3. 

Admissions  hy  one  of  the  claimants  17  Eisenhauer  v.  New  Orleans  Cot- 
bearing  on  his  claim  of  title  and  ton  Exchange,  140  La.  574,  73  So.  685. 
against  his  interest  are  admissible  in  18  Eamage  v.  Gould,  —  Cal.  — ,  169 
an  action  against  the  corporation  for  Pae.  670;  Cooper  v.  Spring  Valley 
conversion.  In  such  an  action  the  Water  Co.,  16  Cal.  App.  17,  116  Pac. 
question  of  ownership  is  for  the  jury,  298;  Miller  v.  Doran,  151  111.  App, 
where  the  evidence  on  the  subject  is  527,  aff'd  245  111.  200,  91  N.  B.  1039; 
conflicting.  Cooper  v.  Spring  Valley  Cady  v.  Potter,  55  Barb.  (N.  Y.)  463; 
Water  Co.,  171  Cal.  158,  153  Pac.  936.  State  Ins.  Co.  v.  Gennett,  2  Tenn.  Ch. 

liOTSTeil  v.  Wolcott  Min.  Co.,  174  82.     See  also  New  York  &  N.  H.  R. 

Fed.  527,  27  L.  R.  A.  (N.  S.)  200.  Co*;  v.  Schuyler,  34  N.  Y.  30. 

IB  0 'Neil  V.  Wolcott  Min.  Co.,  174  19  Miller,  v.  Doran,  151  111.  App.  527, 

Fed.  527,  27  L.  E.  A.  (N.  S.)  200;  Ex  aff'd  245  111.  200,  91  N.  E.  1039. 
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and  may  decide  without  the  aid  of  the  court  who  it  will  recognize  as 
the  owner  of  the  stock,  but  by  so  doing  it  takes  the  risk  of  having  to 
pay  the  true  owner  the  value  of  the  stock  if  it  decides  wrongly .2" 

§  3825.  —  Ri^ht  to  inquire  into  validity  of  transfer  as  between  the 
parties.  Ordinarily  the  corporation  is  not  concerned  with  the  con- 
sideration paid  for  a  transfer  of  shares  of  its  stock.^^  And  the  assignee 
has  the  right  to  -have  the  stock  transferred  on  the  corporate  books 
irrespective  of  the  inadequacy  of  the  price  he  paid  therefor  or  the  fact 
that  the  stock  was  a  gift,^^  although  the  inadequacy  of  the  considera- 
tion may  be  considered  as  a  circumstance  to  support  a  contention  that 
no  actual  sale  occurred.^ 

Nor,  as  a  rule,  can  the  corporation  inquire  into  or  pass  upon  the 
legality  of  the  transaction  by  which  its  shares  are  transferred  from  one 
person  to  another,  or  justify  a  refusal  to  register  the  transfer  on, the 
ground  that  the  consideration  for  the  transfer  was  illegal.^* 


20  Cooper  V.  Spring  Valley  Water 
Co.,  16  Cal.  App.  17,  116  Pae.  298. 

21  Ellsworth  V.  National  Home  & 
Town  Builders,  33  Cal.  App.  1,  164 
Pac.  14;  Helm  v.  Swiggett,  12  Ind. 
194;  Mundt  v.  Commercial  Nat.  Bank 
of  Ogden,  35  Utah  90,  136  Am.  St. 
Eep.  1023,  99  Pac.  454, 

Where  the  assignment  is  admittedly 
genuine,  the  holder  of  the  certificates, 
duly  indorsed,  is  presumptively  a 
holder  for  value,  and  he  is  not  obliged 
to  allege  or  prove  the  consideration  in 
order  to  compel  a  transfer  on  the 
books.  Com.  v.  Cshnp,  —  Pa.  — ,  102 
Atl.  205. 

22  Ellsworth  V.  National  Home  & 
Town  Builders,  33  Cal.  App.  1,  164 
Pac.  14;  Madison  Bank  v.  Price,  79 
Kan.  289,  100  Pae.  280;  Senn  v.  Union 
Premium  &  Mercantile  Co.,  115  Mo. 
App.  685,  92  S.  W.  507. 

23  Senn  v.  Union  Premium  &  Mer- 
cantile Co.,  115  Mo.  App.  685,  92  S. 
W.  507. 

24  Miller  v.  Houston  City  St.  By. 
Co.,  55  Ped.  366;  Com.  v.  Camp,  — 
Pa.  — ,  102  Atl.  205;  Mundt  v.  Com- 
mercial Nat.  Bank  of  Ogden,  |5  Utah 
90,  136"  Am.  St.  Rep.  1023,  99  Pac.  454. 

It  cannot  justify  a  refusal  to  trans- 


fer the  stock  on  its  books  on  the 
ground  that  the  assignment  was  for 
an  illegal  consideration.  Helm  v. 
Swiggett,  12  Ind.  194. 

It  is  no  excuse  for  a  refusal  to 
transfer  stock  on  the  books  that  the 
transferee  acquired  the  stock  through 
an  illegal  gambling  contract,  where 
the  transferrer  has  never  repudiated 
the  contract  or  made  any  claim  against 
the  corporation  for  the  stock.  Miller 
V.  Houston  City  St.  Ey.  •Co.,  55  Fed. 
366. 

It  cannot  justify  such  a  refusal  on 
the  ground  that  the  transferee  won 
the  stock  on  an  election  bet,  where 
neither  the  transferrer  nor  his  cred- 
itors nor  others  entitled  by  statute  to 
recover  property  so  lost  object  or  at- 
tempt to  recover  it  within  the  time 
limited  by  the  statute.  Crenshaw  v. 
Columbian  Min.  Co.,  110  Mo.  App.  355, 
86  S.  W.  260. 

Where  the  transferee  is  in  posses- 
sion of  the  certificates  properly  in- 
dorsed, and  is  thus  clothed  with  the 
indicia  of  title,  it  can  assert  its  right 
to  demand  the  transfer  without  call- 
ing to  its  aid  the  contract  with  the 
transferrer  by  which  it  obtained  title 
to  the  stock.    And  to  permit  the  eor- 
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Nor  can  the  corporation  or  its  ofScers  justify  a  refusal  to  recognize 
a  transferee  as  a  stockholder  or  to  transfer  the  stock  to  him  on  the, 
books  on  the  ground  that  the  person  seeking  it  has  deluded  a  third 
person  into  believing  that  the  latter  had  purchased  all  of  his  stock 
and  hence  is  estopped ;  ^*  nor  because  the  transfer  was  in  violation  of 
a  pooling  agreement  entered  into  between  the  transferrer  and  other 
stockholders,  since  such  a  contract  is  a  matter  betweei  the  parties 
thereto  with  which  the  corporation  itself  has  no  concern ;  ^^  nor  be- 
cause the  certificates  were  transferred  as  security  for  an  indebtedness 
which  has  become  barred  by  the  statute  of  limitations,  since  the  right 
to  plead  the  statute  as  a  defense  under  such  circumstances  is  personal 
to  the  transferrer .2'' 

On  the  other  hand,  it  has  been  held  that  the  corpora,tion  cannot 
be  held  liable  for  refusal  to  make  record  of  transfer  to  a  pledgee  who 
has  assumed  to  acquire  title  to  the  stock  contrary  to  the  terms  of  the 
pledge ;  ^'  nor  to  a  purchaser  at  a  foreclosure  sale  which  is  insufficient 
to  give  him  good  title ;  ^'  or  if  there  has  been  no  delivery  of  the  stock 
as  between  the  parties  to  a  contract  for  its  transfer  and  the  transferee 
notifies  the  corporation  not  to  transfer  it.** 

§  3826,  —  Motive  in  transferring  shares.  As  a  general  rule,  the 
motive  in  transferring  or  purchasing  shares  is  immaterial,  and  cannot 
be  rfelied  upon  by  the  corporation  as  ground  for  refusing  to  recog- 

poration  to  set  up  the  illegality  of  the  Timber  Co.,  112  La.  441,  36  So.  488. 

consideration     would,     in     effect,     be  29  Indiana   &  I.   C.   Ey.   Co.  v.   Mc- 

granting    the    transferrer    affirmative  Kernan,  24  lud.  62. 

relief  by  annulling  the  fully  executed  This  is  true  where  he  has  acquired 

contract.     Com.   v.   Camp,  —  Pa.  — ,  the  stock  at   a  pledgee's   sale  which 

102  Atl.  205.  was    invalid     because     public     notice 

25  Spangenberg  v.   Nesbitt,   22   Cal.  thereof   was    not  given,   even   though 

App.  274,  134  Pac.  343.  the    pledgor    assigned    the    stock    in 

26Sylvania  &  Gr.  E.  Co.  v.  Hoge,  129  blank   with   a   power   of   attorney   in 

Ga.  734,  59  S.  E.  806.  blank  authorizing  the   transfer.     Na- 

It    cannot    justify    its    refusal    to  gel    v.    Ham,    Tearsley    &    Eyrie,    88 

make  a  transfer  on  its  books  on  the  Wash.  99,  152  Pac.  520. 

ground  that   the   stock  was   included  The     corporation    cannot    be    com- 

in    a    proposed    pooling    agreement,  polled  to  transfer  stock  to  a  purchaser 

where  the  agreement  was  never  con-  at  a  sale  under  a  decree  foreclosing  a 

summated   and  the  stock  was  in  the  pledge,  where  such  sale  is  insufficient 

custody  and  control  of  the  transferrer  to   pass   title   because   of   a  want    of 

up  to  the  time  of  the  transfer.     Ells-  necessary  parties  to  the  suit.     Brown 

worth    V.    National    Home    &    Town  v.  Hotel  Ass'n,  63  Neb.  181,  88  N.  W. 

Builders,  33  Cal.  App.  1,  164  Pac.  14.  175. 

27  Miller  v.  Houston  City  St.  Ey.  30  Russell  v.  Easterbrook,  71  Conn. 
Co.,  55  Fed.  366.  50,  40  Atl..  905. 

28  State  v.  North  American  Land  & 
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nize  the  transfer  and  register  the  same  on  its  books ;  si "  this  being  upon 
the  well  established  ground  that  however  important  may  be  the  mo- 
tive which  prompts  one  to  the  commission  of  a  wrong,  the  motive  which 
prompts  him  to  the  exercise  of  a  legal  right  can  never  be  the  subject 
of  judicial  inquiry.  "^^  A  person  has  a  right  to  acquire  stock  for 
the  purpose  of  obtaining  control  of  the  corporation.^'  And  it  has  re- 
peatedly been  held  that  a  corporation  cannot  refuse  to  recognize  or 
register  a  transfer  on  the  ground  that  the  object  of  the  transfer  is  to 
obtain  such  control,  or  affect  the  voting  at  corporate  meetings.'*  So, 
too,  the  fact  that  a  stockholder  sells  his  shares  for  the  purpose  of  escap- 
ing any  further  liability  to  the  corporation  or  its  creditors  gives  the 
corporation  no  right  to  refuse  to  recognize  and  register  the  transfer, 
if  the  transfer  is  bona  fide,  and  to  a  person  capable  of  assuming  the 
obligations  of  a  stockholder.'* 

The  rule  that  the  motive  is  immaterial  does  not  apply,  however, 
where  a  transfer  is  not  made  in  good  faith,  but  is  merely  colorable,  aad 
for  the  purpose  of  giving  the  transferee  privileges  of  membership  to 
which  only  bona  fidp  and  actual  owners  of  shares  are  entitled.'*    And 


31  Kajisas.  Madison  Bank  v.  Price, 
79  Kan.  289,  100  Pao.  280. 

Missouri.  Senn  v.  Union  Premium 
&  Mercantile  Co.,  115  Mo.  App.  685, 
92  a  W.  507. 

New  York.  Rice  v.  Rockefeller,  134 
N.  Y.  1/4,  17  L.  R.  A.  237,  30  Am. 
St.  Rep.  658,. 31  N.  E.  907. 

Omo.  Nicholson  v.  Franklin  Brew- 
ing Co.,  82  Ohio  St.  94,  137  Am.  6t.^ 
Rep.  764,  19  Ann.  Cas.  699,  91  N.  E. 
991. 

South  Carolina..  State  v.  Mclver, 
2  Rich.  25. 

Utah.  Mundt  v.  Commercial  Nat. 
Bank  of  Ogden,  35  Utah  90,  136  Am. 
St.  Rep.  1023,  99  Pae.  454. 

Vermont.  State  v.  Smith,  48  Vt. 
290. 

Wisconsdn.  In  re  Klaus,  67  Wis. 
401,  29  N.  W.  582. 

England.  Moffatt  v.  Parquhar,  7 
Ch.  Div.  591;  Pender  v.  Lushington,  6 
Ch.  Div.  75. 

Ordinarily  the  motive  with  which 
a  transferee  takes,  provided  he  is  a 
genuine  purchaser  or  donee  and  does 
not  take  under  a  secret  trust  or  for 


a  wrongful  purpose,  does  not  affect  his 
right  to  have  the  stock  recorded  in 
his  name  on  the  corporate  books. 
Senn  v.  Union  Premium  &  Mercantile 
Co.,  115  Mo.  App.  685,  92  S.  W.  507. 

32  Nicholson  v.  Franklin  Brewing 
Co.,  82  Ohio  St.  94,  110,  137  Am.  St. 
Rep.  764,  19  Ann.  Cas.  699,  91  N.  B. 
991. 

SSBartlett  v.  Pourton,  115  La.  26, 
38  So.  882. 

34  State  V.  Smith,  48  Vt.  266;  Mof- 
fatt v.  Farquhar,  7  Ch.  Div.  591.  See 
Senn  v.  Union  Premium  &  Mercantile 
Co.,  115  Mo.  Aplp.  685,  92  S.  W.  507, 
and  other  cases  in  the  note  preceding. 

SB  Weston's  Case,  4  Ch.  App.  20. 

As  to  the  effect  of  a  sale  on  the 
vendor's  liability  to  creditors,  see 
subd.  XXXIV,  infra. 

36  Gould  V.  Head,  41  Fed.  240;  Cook 
By.  Signal  Co.  v.  Buck,  59  Colo.  368, 
149  Pac.  95;  Baker's  Appeal,  108  Pa. 
St.  510,  56  Am.  Rep.  231,  1  Atl.  78; 
Reg.  V.  Liverpool,  M.  &  N.  Ry.  Co.,  21 
L.  J.  Q.  B.  284.  ■  ■ 

In  Baker's  Appeal,  108  Pa.  St.  511), 
56  Am.  Rep.  231,  1  Atl.  78,  where  tBe 
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it  has  been  held  to  be  a  good  defense  to  a  bill  to  compel  the  registra- 
tion of  shares  that  they  were  acquired  by  the  complainant  for  the 
purpose  of  enabling  him,  as  the  agent  and  instrument  of  third  parties, 
to  participate  in  a  conspiracy  formed  by  them  to  get  control  of  the 
company  for  the  purpose  of  wrecking  it  and  thereby  diminishing 
the  value  of  shares  of  another  company  with  which  the  company  to  be 
■vyrecked  was  affiliated  in  business.*''  It  has  also  been  intimated  that 
equity  will  decline  to  require  a  transfer  on  the  corporate  books  where 
the  purpose  of  the  transfer  is  to  enable  the  transferee,  as  a  mere  pup- 
pet of  the  transferrer,  to  institute  and  carry  on  litigation  for  the 
latter 's  benefit  or  to  wreak  his  spite,**  and  also  that  there  may  be 
other  cases  in  which  the  purpose  of  the  transfer  may  be  so  uncon- 
scionable that  equity  will  refuse  to  interfere.*^ 

§  3827,  —  Right  to  require  proof  of  authority — ^In  general.  Since 
a  corporation  will  be  liable  to  the  owner  of  stock  if  it  allows  a  trans- 
fer on  its  books  under  a  forged  or  unauthorized  assignment  and 
power  of  attorney,  or  otherwise  in  violation  of  his  rights,*"  it  has  a 
right  to  protect  itself  against  such  liability.*^  So  it  has  the  right,*^  and 
it  is  its  duty,**  to  maJse  inquiry  as  to  the  authority  of  a  person  ask- 


charter  of  a  corporation  to  erect  and 
maintain  a  theater  provided  that 
every  five  shares  of  stock  should  en- 
title the  holder  to  a  free  ticket  of 
admission,  and  that  the  directors 
should  set  apart  a  portion  of  the 
house  for  the  exclusive  use  of  such 
stockholders,  and  certain  stockhold- 
ers who  held  large  amounts  of  stock 
undertook  to  make  transfers  of  small 
lots  to  other  persons,  with  the  under- 
standing that  the  same  should  be 
retransferred  at  the  end  of  the  sea- 
son, it  was  held  that  the  transfers 
should  be  enjoined  as  unauthorized 
by  the  charter,  since  "the  purpose  as 
well  as  the  fact  of  the  arrangement, 
was  to  clothe -one  person  with  a  right 
to  free  admission  to  the  academy, 
and  an  apparent,  not  a  real,  owner- 
ship, of  the  shares  essential  to  the 
existence  of  that  right,  and  another 
person  with  the  real  ownership  of  the 
same  stock  at  the  same  time." 
37  Gould  V.  Head,  41  Fed.  240. 


38  In  Senn  v.  Union  Premium  & 
Mercantile  Co.,  115  Mo.  App.  685,  92 
S.  W.  507,  the  court  says  that  it  seems 
likely  that  equity  would  decline  to 
decree  a  transfer  under  such  circum- 
stances, although  no  instance  has 
been  found  in  which  it  has  done  so 
unless  Kingman  v.  Rome,  W.  &  O.  E. 
Co.,  30  Hun  (N.  T.)  73,  is  one.  It 
is  further  said  that  it  is  not  alto- 
gether clear  whether  the  relief  asked 
in  the  latter  ease  was  a  decree  for 
the  transfer  of  shares,  although  the 
court  thinks  that  it  was. 

39  See  Senn  V.  Union  Premium  & 
Mercantile  Co.,  115  Mo.  App.  685,  92 
S.  W.  507. 

40  See  §  3830  et  seq.,  infra.  « 

41  Nagel  v.  Ham,  Yearsley  &  Eyrie, 
88  Wash.  99,  152  Pac.  520. 

42 Hughes  V.  Drovers'  &  Mechan- 
ics' Nat.  Bank,  86  Md.  418,  38  Atl. 
936;  Baker  v.  Atlantic  Coast  Line  E. 
Co.,  —  N.  C.  — ,  92  S.  E.  170. 

"43  See  §  3830,  infra. 
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ing  for  such  a  transfer,  and  may  require  him  to  produce  evidence  of 
his  identity  and  of  his  right  to  the  transfer,  and  therefore  its  re- 
fusal to  register  a  transfer  and  issue  a  new  certificate  without  such  evi- 
dence is  not  wrongful.**  In  a  leading  case  in  the  Supreme  Court  of 
the  United  States,  it  was  said  by  Mr.  Justice  Field :  ' '  The  ofScers  of 
the  company  are  the  custodians  of  its  stock  books,  and  it  is  their  duty 
to  see  that  all  transfers  of  shares  are  properly  made,  either  by  the 
stockholders  themselves  or  persons  having  authority  from  them.  If 
upon  the  presentation  of  a  certificate  for  transfer  they  are  at  all 
doubtful  of  the  identity  of  the  party  offering  it  with  its  owner,  or  if 
not  satisfied  of  the  genuineness  of  a  power  of  attorney  produced,  they 
can  require  the  identity  of  the  party  iu  the  one  case,  and  the  genuine- 
ness of  the  document  in  the  other,  to  be  satisfactorily  established  be- 
fore allowing  the  transfer  to  be  made. ' '  *'' 

44  United  States.     Western  U.  Tel.      production  of   authority   to   make  it, 

and  may  permit,  or  refuse  to  permit, 
the  transfer  according  as  the  author- 
ity is,  or  is  not,  sufficient."  Peek  v. 
Providence  Gas  Co.,  17  E.  I.  275,  15  L. 
E.  A.  643,  23  Atl.  967,  21  Atl.  543, 
quoted  with  approval  in  Davis  v.  Na- 
tional Eagle  Bank  (E.  I.),  50  Atl. 
530. 

A  corporation  may  properly  refuse 
to  make  a  transfer  of  stock  issued 
by  it  to  a  certain  party  "attorney  of 
Ellen  Hayden"  after  said  Hayden  is 
dead,  where  thereafter  the  party  pre- 
sents to  the  corporation  formal  trans- 
fers of  the  certificates  to  himself  "as 
attorney  for  Anne  Callan,"  and 
signed  by  himself  "as  attorney  of 
Ellen  Hayden,"  there  being  an  ac- 
companying paper  purporting  to  be 
executed  by  a  certain  party  as  execu- 
tor of  Ellen  Hayden  and  by  said  Cal- 
lan authorizing  the  transfer,,  there 
being  no  proof  that  the  person  named 
as  executor  was  executor  in  fact. 
Spellissy  v.  Cook  &  Bernheimer  Co., 
58  N.  Y.  App.  Div.  283,  68  N.  Y.  Supp. 
995. 

45  Western  U.  Tel.  Co.  v.  Davenport, 
97  U.  S.  369,  24  L.  Ed.  1047,  quoted 
with  approval  in  Shirley  Farmers' 
Grain  &  Coal  Co.  v.  Douglas,  130  111. 
App.    285;     Citizens'    Nat.    Bank   v. 


Co.  V.  Davenport,  97  TJ.  S.  369,  24  L. 
Ed.  1047. 

OaOifomia.  Tafft  v.  Presidio  &  F. 
E.  Co.,  84  Cal.  131,  11  L.  E.  A.  125, 
18  Am.  St.  Eep.  166,  24  Pac.  436. 

Maryland.  Hughes  v.  Drovers'  & 
Mechanics'  Nat.  Bank,  86  Md.  418, 
38  Atl.  936;  Chew  v.  Bank  of  Balti- 
more, 14  Md.  299. 

New  York.  Spellissy  v.  Cook  & 
Bemheimer  Co.,  58  App.  Div.  283,  68 
N.  Y.  Supp.  995. 

Pennsylvania.  Livezey  v.  Northern 
Pac.  E.  E.,  157  Pa.  St.  75,  27  Atl.  379; 
Bayard  v.  Farmers'  &  Mechanics' 
Bank,  52  Pa.  St.  232. 

Rhode  Island.  Davis  v.  National 
Eagle  Bank,  50  Atl.  530;  Peck  v. 
Providence  Gas  Co.,  17  E.  I.  275,  15 
L.  E.  A.  643,  23  Atl.  967,  21  Atl.  543. 

Washington.  Nagel  v.  Ham,  Years- 
ley  &  Eyrie,  88  Wash.  99, 152  Pac.  520. 

"A  bank  may  refuse  to  recognize  a 
power  of  attorney  if  not  satisfied  of 
,its  entire  genuineness.  It  may  require 
the  personal  attendance  of  the  party 
for  the  very  purpose  of  determining 
such  matters  of  fact  as  may  give  rise 
to  disputes."  Chew  v.  Bank  of  Bal- 
timore, 14  Md.  299. 

"Before  permitting  a  transfer  to  be 
made    it    may     *     *     *     require    the 
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§3828. Where  stock  is  held  in  a  fiduciary  capacity.    If,  by 

the  form  of  the  certificate  or  otherwise,  the  corporation  has  notice 
that  the  present  holder  is  not  the  absolute  owner,  but  holds  the  shares 
by  such  a  title  that  he  may  not  have  authority  to  transfer  them,  it 
is  not  obliged,  without  evidence  of  such  authority,  to  issue  a  certificate 
to  his  assignee,*^  so  where  a  guardian  seeks  to  transfer  stock  stana- 
ing  in  the  name  of  his  ward  the  corporation  has  a  right  to  inquire 
as  to  his  authority  and  to  refuse  to  make  the  transfer  until  such 
authority  is  shown.*' 

Since  a  corporation  is  not  bound  to  inquire  as  to  the  authority  of 
an  executor  or  administrator  to  transfer  stock  standing  in  the  name 
of  his  decedent,  except  in  so  far  as  such  authority  is  limited  by  re- 
strictions in  the  will  o.r  the  general  law,**  it  cannot  require  proof  of 
such  authority  before  making  a  transfer  on  its  books  on  his  indorse- 
ment.*® Nor  will  the  mere  fact  that  an  executor  is  acting  at  his  own 
risk  in  transferring  stock  to  a  legatee  justify  such  a  refusal,  in  the 
absence  of  a  showing  of  other  facts  making  the  transfer  improper.^" 
But  a  corporation  has  the  right,  and  it  is  its  duty,  to  refuse  to  make 
a  transfer  on  its  books  to  one  to  whom  the  stock  has  been  pledged 
by  an  executor  as  security  for  his  personal  debt,  or  to  a  transferee 
of  the  pledgee  who  takes  with  knowledge  of  the  f  aets.*^ 

If  the  corporation  has  notice  that  the  stock  is  held  in  trust  it  may 
properly  refuse  to  permit  a  transfer  by  the  trustee  until  his  authority 
to  make  it  is  exhibited,*^  since,  under  such  circumstances,  it  will  be 


e,  179  Ind.  621,  45  L.  E.  A.  (N.  S.)  the  petition  does  not  allegp  that  all 

1075,  101  N.  E.  620.  the    debts    of    the    estate    have   been 

See  also  §  3830,  infra.  paid,  and  that  the  distribution  to  the 

46  Iioring    v.    Salisbury    Mills,    125  legatee  was  without  an  order  of  court 

Mass.  138.  or  a  refunding  bond,  where  the  exeeu- 

47Kempner  v.  Wallia,  2  Tex.  App.  tor   may   make    a   distribution    under 

Civ.  Cas.  §  584,  et  seq.  such   circumstances   at   his   own   risk. 

That    the    corporation   is   liable    to  Catherwood    v.    Guarantee    Trust    & 

the  wards  if  it  permits  a  transfer  in  Safe  Deposit  Co.,  252  Pa.  466,  97  Atl. 

violation  of  their  rights  where  it  has  703. 

notice  of  the  guardianship,  ^ee  §  3838,  61  Davis  v.  National  Eagle  Bank  (E. 

infra.  I.),  50  Atl.  530. 

48  See  §  3841,  infra.  That  the  corporation  is  liable  if  it 

49  Catherwood    v.    Guarantee    Trust  permits  a  transfer  under  such  circum- 
&  Safe  Deposit  Co.,  252  Pa.  466,  97  stances,  see  §  3841,  infra. 

Atl.  703 ;  Williams  v.  Pennsylvania  E.  62  Baltimore  Trust  Co.   v.  George 's 

Co.,  9  Phil,a.   (Pa.)   298.  Creek  Coal  &  Iron   Co.,   119  Md.  21, 

60 It  is  no  defense  to  a  mandamus  85   Atl.   949;   Bayard   v.   Farmers'   & 

proceeding  to  compel  a  transfer  to  a  Mechanics '  Bank,  52  Pa.  St.  232.    See 


tee   that   a  year   has   not   elapsed       also  Livezey  v.  Northern  Pac.  E.  E., 
since  the  decedent's  death,  and  that      157  Pa.  St.  75,  27  Atl.  379. 

6417 


§  3828]  Private  Coepoeations  [Ch,  56 

liable  to  the  cestui  que  trust  if  it  permits  a  transfer  in  violation  of 
his  rights. ^^  In  a  suit  by  the  personal  representatives  of  a  deceased 
stockholder  to  have  stock  standing  in  his  name  as  "trustee"  trans- 
ferred, the  burden  is  on  them  to  show  that  the  stock  was  his  own  in- 
dividual property,  and  the  corpoi;ation  does  not  have  the  burden  of 
showing  who  is  the  cestui  que  trust.**  Where  the  corporation  has 
notice  of  a  testamentary  trust  in  stock,  and  it  is  also  claimed  by  the 
executors  and  by  a  third  person  individually,  and  later  the  executors 
acquiesce  in  the  claim  of  such  third  person  and  disclaim  title  in  them- 
selves, it  has  a  right  to  bie  protected  by  a  judicial  decree  in  an  ad- 
versary proceeding,  in  which  all  parties  interested  should  or  might 
intervene,  before  it  can  be  convicted  of  a  wrongful  refusal  to  trans- 
fer.** Where  the  statute  permits  persons  holding  stock  in  a  fiduciary 
capacity  to  sell  the  same  and  reinvest  the  proceeds,-  and  provides  that 
the  corporation  shall  not  be  liable  for  transferring  stock  so  sold  on 
its  books  on  the  order  of  the  fiduciary,  it  cannot  justify  a  refusal  to 
make  a  transfer  on  the  order  of  a  trustee  who  has  sold  stock  belonging 
to  the  trust  estate  and  reinvested  the  proceeds  on  ground  that  it  may 
thereby  render  itself  liable  to  remaindermen.** 

Where  stock  stands  on  the  books  of  the  company  in  the  name  of 
a  certain  person,  "agent,"  the  word  agent  cannot  be  regarded  as 
merely  descriptio  personae,  but  the  prima  facie  presumption  is  that 
he  does  not  hold  the  stock  in  his  own  right  and  as  his  own  property, 
but  rather  that  he  holds  it  on  behalf  of  some  principal.  And  hence 
the  corporation  will  not  be  compelled  by  the  court  in  a  suit  brought 
for  that  purpose  to  transfer  the  stock  to  his  personal  representatives 
unless  this  presumption  is  overcome  by  proof.  The  burden  of  proof 
is  on  the  personal  representatives  under  such  circumstances.  Nor  does 
the  corporation  have  the  burden  of  showing  who  is  the  principal  for 
whom  the  stock  was  held.  Nor  will  mere  lapse  of  time  after  failure 
of  the  principal  to  appear  and  claim  the  stock,  or  dividends  thereon, 
raise  a  presumption  of  personal  ownership  in  the  person  so  named 
as  agent.  The  entry  on  the  books  of  the  company  is  a  continuous 
assertion  that  the  stock  is  not  the  private  property  of  the  person  named 
and  prevents  the  running  of  the  statute  of  limitations.*'' 

BSSee  §3838,  infra.  157  Pa.  St.  75,  27  Atl.  379. 

B4 Baltimore  Trus(^  Co.  v.  George's  56 Bank  of  Kentucky  v.  Winn,  110 

Creek  CoaJ   &  Iron  Co.,   119  Md.   21,  Ky.  140,  61  S.  W.  32. 

85     Atl.     949.      See     also     Tyson     v.  B7  Tyson  v.   George's  Creek  Coal  & 

George's  Creek  Coal  &  Iron  Co.,  115  Iron  Co.,  115  Md.  564,  81  Atl.  41. 

Md.  564,  81  Atl.  41.  See  also  §  3843,  infra. 

B*  Livezey  v.  Northern  Pac.  E.  -E., 
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§  3829.  —  Right  to  require  production  and  surrender  of  old  cer- 
tificate. As  was  shown  in  another  chapter,  if  a  corporation  issues  a 
certificate  of  stock,  the  certificate,  so  long  as  it  is  outstanding,  con- 
stitutes a  continuing  affirmation  that  the  person  named  therein  is  the 
owner  of  the  number  of  shares  therein  specified,  and  has  the  right  to 
transfer  the  same,  and  it  will  be  estopped  to  deny  such  affirmation  as 
against  bona  fide  purchasers  of  the  certificate.*'  It  follows  that,  if  a 
corporation  transfers  shares  on  its  books  and  issues  a  new  certificate 
therefor  while  the  original  certificate  is  outstanding,  it  runs  the  risk  of 
incurring  liability  on  both  certificates  in  the  hands  of  bona  fide  pur- 
chasers.*' It  is  well  settled,  therefore,  that  a  corporation  is  not  bound 
and  cannot  be  required  to  register  a  transfer  of  stock,  and  issue  a 
new  certificate,  unless  the  original  certificate  is  produced  and  sur- 
rendered, or  is  clearly  shown  to  have  been  destroyed  or  lost.^* 


68  See  §  3758  et  seq.,  supra. 

69  See  §  3832,  infra. 

60  Colorado.  Ironstone  Ditch  Co.  v. 
Equitable  Securities  Co.,  52  Colo.  268, 
121  Pac.  174;  Supply  Ditch  Co.  v. 
Elliott,  10  Colo.  327,  3  Am.  St.  Eep. 
586,  15  Pac.  691;  Isbell  v.  Graybill, 
19  Colo.  App.  508,  76  Pac.  550. 

Louisiana.  State  v.  New  Orleans 
&  C.  E.  Co,  30  La.  Ann.  308. 

Minnesota.  Joslyn  v.  St.  Paul  Dis- 
tilling Co.,  44  Minn.  183,  46  N.  W. 
337,  qualified  somewhat  in  Guilford  v. 
"Western  U.  Tel.  Co.,  59  Minn.  332,  50 
Am.  St.  Eep.  407,  61  N.  "W.  324. 

New  York.  Bean  v.  American  Loan 
&  Trust  Co.,  122  N.  Y.  622,  26  N.  E. 
11;  Holbroak  v.  New  Jersey  Zinc  Co., 
57  N.  Y.  616;  Smith  v.  American  Coal 
Co.,  7  Lans.  317. 

Ohio.  National  Bank  v.  Lake  Shore 
&  M.  S.  Ey.  Co.,  21  Ohio  St.  221. 

West  Virginia.  La  Belle  Iron  "Works 
V.  Quarter  Sav.  Bank,  74  W.  Va.  569, 
82  S.  E.  614;  Lipscomb's  Adm'r  v. 
Condon,  56  "W.  Va.  416,  67  L.  E.  A. 
670,  107  Am.  St.  Eep.  938,  49  S.  E. 
392. 

Where  a  purchaser  of  stock  has 
demanded  of  the  corporation  a 
transfer  on  its  books  and  a  new  cer- 
tificate and  been  refused,,  the  cor- 
poration   cannot    escape    liability    on 


the  ground"  that  he  did  not  leave  the 
old  certificates  with  it,  where  he  had 
them  with  him,  and  gave  the  corpora- 
tion copies  of  his  transfers,  and  the 
eorpoiation  based  its  refusal  at  the 
time  upon  another  and  untenable 
ground.  Bond  v.  Mt.  Hope  Iron  Co., 
99  Mass.  505,  97  Am.  Dec.  49. 

The  Uniform  Stock  Transfer  Act, 
which  has  been  adopted  in  a  number 
of  states,  provides  (§  13)  that,  except 
where  a  certificate  is  lost  or  destroyed, 
the  corporation  shall  not  be  compelled 
to  issue  a  new  certificate  until  the 
old  certificate  is  surrendered  to  it. 
Parkhurst  v.  Almy,  222  Mass.  27,  109 
N.  E.  733. 

Putting  in  trust  an  equal  ■  number 
of  certificates  to  be  surrendered  to 
the  corporation  in  case  the  original 
certificates  standing  in  the  name  of 
a  judgment  debtor  have  or  shall  come 
into  the  hands  of  a  bona  fide  pur- 
chaser for  value  as  a  condition  preced- 
ent to  requiring  the  corporation  to 
issue  new  certificates  to  a  master,  ap- 
pointed in  a  proceeding  to  subject  the 
judgment  debtor's  interest  to  the 
judgment  creditor's  claim,  is  equiva- 
lent to  surrendering  the  original  cer- 
tificates within  the  meaning  of  this 
provision.  Parkhurst  v.  Almy,  222 
Mass.  27,  109  N.  E.  733. 
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A  court  cannot  compel  a  corporation  to  register  a  transfer  of  stock 
and  issue  a  new  certificate,  while  the  original  certificate  is  outstanding, 
unless  it  adequately  protects  the  corporation  by  its  decree  against 
possible  liability  on  the  outstanding  certificate,  for,  as  we  have  seen, 
the  doctrine  of  lis  pendens  does  not  apply  to  transfers  of  stock,  and 
the  decree  of  the  court  will  not  be  binding  upon  persons  who  are 
not  parties  to  the  suit,  and  who  have  acquired  or  may  acquire  rights 
under  the  outstanding  certificate.®^  The  decree,  therefore,  should  in 
terms  require  the  corporation  to  register  the  transfer  and  issue  a  new 
certificate  only  upon  production  and  surrender  of  the  outstanding 
certificate.*^ 

As  we  have  seen,  if  a  certificate  of  stock  is  lost  or  destroyed,  the 
stockholder  may  require  the  corporation  to  replace  it  on  giving  a 
bond  to  indemnify  it  against  possible  liability,  on  the  original.*' 

XXIV.    FORGED  AND  UNAUTHORIZED  TRANSFERS,  AND  TRANSFERS  IN  BREACH 

OF   TRUST 

§  3830.  Duty  of  corporation  with  res^pect  to  transfers.  A  corpora- 
tion whose  stock  is  transferable  only  on  the  books  of  the  company  is, 
to  a  certain  extent  at  least,  a  trustee  for  its  stockholders  in  respect 
to  their  stock.®*    It  is  the  custodian  of  the  shares  and  of  the  primary 

BlJoslyn  V.  St.  Paul  Distilling  Co.,  does  not  apply  to  transfers  of  stock, 

44  Minni  183,  46  N.  W.  337;  Bean  v.  see  §3778,  supra. 

American  Loan   &  Trust  Co.,   122  N.  62  Bean  v.  American  Loan  &  Trust 

Y.  622,  26  N.  E.  11;  Holbrook  v.  New  Co.,  122  N.  Y.  622,  26  N.  E.  11. 

Jersey  Zinc  Co.,  57  N.  Y.  616.  63  See  §  3498,  supra. 

The   court   cannot   compel  the  cor-  64  United   States.     Lowry   v.    Com- 

poration    to    issue    a    new    certificate  niercial  &  Farmers'  Bank,  Taney,  310, 

while  the  original  certificate  remains  Fed.  Cas.  No.  8,581. 

in  the  hands  of  a  bona  fide  purchaser  CaJifomia.     TafiEt  v.  Presidio  &  F. 

for    value.      Ironstone    Ditch    Co.    v.  R.  Co.,  84  Cal.  131,   11  L.  E.  A.  125, 

Equitable  Securities  Co.,  52  Colo.  268,  18  Am.  St.  Eep.  166,  24  Pac.  436. 

121  Pac.  174.  Colorado.     Supply  Ditch  Co.  v.  El- 

It  has  been  held  that  the  corpora-  liott,  10  Colo.  327,  3  Am.  St.  Eep.  586, 

tion  may  be  required  to  transfer  the  15  Pac.  691. 

stock  on  its  books  to  an  assignee  in  Illinois.      Hall   v.    Eose    Hill    &   E. 

bankruptcy   of    the   registered   holder  Road  Co.,  70  111.  673. 

and  to  issue  a  new  certificate  to  him  Indiana.     Vernon,  6.  &  E.  E.  Co.  v. 

although  the  bankrupt  has  taken  the  Washington  Tp.  Decatur  Co.,  48  Ind. 

certificate     out     of     the     jurisdiction  App.  309,  95  N.  E.  599. 

where    the    assignee   tenders    a   bond  Maryland.     United   States  Express 

of  indemnity.     Wilson  v.   Atlantic  &  Co.  v.  Hurlock,  120  Md.  107,  Ann.  Cas. 
St.  L.  E.  Co.,  2  Fed.  459.                         .    1915   A   566,   87   Atl.   834;    Baltimore 

That    the    doctrine    of   lis   pendeiis  '    Trust   Co.   v.  George's   Creek   Coal  & 
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evidence  of  the  title  to  the  stock,  and  is  clothed  with  power  to  pro- 
tect the  rights  of  its  shareholders  from  unauthorized  transfers.  It 
is  therefore  its  duty  to  exercise  reasonable  care  and  diligence  to  pro- 
tect their  interests  by  preventing  such  transfers,  and  it  must  respond 
in  damages  for  any  injury  sustained  by  them  in '  consequence  of  its 
negligence  or  miscopduet  in  this  regard.**    And  it  foUows  that  its 


Iron  Co.,  119  Md.  21,  85  Atl.  949; 
Marbury  v.  Ehlen,  72  Md.  206,  20  Am. 
St.  Eep.  467,  19  Atl.  648. 

North  Carolina.  Baker  v.  Atlantic 
Coast  Line  E.  Co.,  92  S.  E.  170;  Cox 
V.  First  Nat.  Bank,  119  N.  C.  302, 
26  S.  E.  22. 

Ohio.  Cleveland  &  M.  R.  Co.  v. 
Bobbins,  35  Ohio  St.  483. 

Pennsylvania.  Pennsylvania  Co.  for 
Insurance  on  Lives  &'  Granting  An- 
nuities V.  Franklin  Fire  Ins.  Co.,  181 
Pa.  St.  40,  37  L.  R.  A.  780,  37  Atl. 
191;  Livezey  v.  Northern  Pae.  R.  R., 
157  Pa.  St.  75,  27  Atl.  379;  In  re 
Pennsylvania  R.  Co. 's  Appeal,  86  Pa. 
St.  80;  Bayard  v.  Farmers'  &  Mechan- 
ics' Bank,  52  Pa.  St.  232. 

Rhode  Island.  Davis  v.  National 
Eagle  Bank,  50  Atl.  530;  Peck  v. 
Providence  Gas  Co.,  17  R.  I.  275,  15 
L.  E.  A.  643,  23  Atl.  967,  21  Atl. 
543;  Peek  v.  Bank  of  America,  16 
E.  I.  710,  7  L.  R.  A.  826,  19  Atl.  369. 

Tennessee.  Caulkins  v.  Gas-Light 
Co.,  85  Tenn.  683,  4  Am.  St.  Eep.  786, 
4  S.  W.  287. 

Texas.  Kempner  v.  Wallis,  2  Tex. 
App.  Civ.  Gas.  §  584  et  seq. 

West  Virginia.  La  Belle  Iron 
Works  V.  Quarter  Sav.  Bank,  74  W. 
Va.  569,  82  S.  E.  614. 

6B  United  States.  St.  Romes  v. 
Levee  Steam  Cotton  Press  Co.,  127 
U.  S.  614,  32  L.  Ed.  289;  Western  U. 
Tel.  Co.  V.  'Davenport,  97  XJ.  S.  369, 
24  L.  Ed.  1047;  Wilson  v.  Colorado 
Min.  Co.,  227  Fed.  721;  Geyser-Marion 
Gold-Min.  Co.  v.  Stark,  106  Fed.  558, 
53  L.  E.  A.  684;  Lowry  y.  Commercial 
&  Farmers '  Bank,  Taney^  310,  15  Fed. 
Cas.  No.  8,581. 


CaJifornia.  Tafft  v.  Presidio  &  F. 
R.  Co.,  84  Cal.  131,  11  L.  R.  A.  125, 
18  Am.  St.  Rep.  166,  24  Pac.  436. 

Colorado.  Supply  Ditch  Co.  v.  El- 
liott, 10  Colo.  327,  3  Am.  St.  Eep. 
586,  15  Pac.  691. 

Illinois.  Miller  v.  Doran,  245  111. 
200,  91  N.  E.  1039,  aff'g  151  111.  App. 
527;  Hall  v.  Rose  Hill  &  E.  Road  Co., 
70  111.  673.  See  also  Shirley  Farmers ' 
Grain  &  Coal  Co.  v.  Douglas,  130  111. 
App.  285. 

Indiana.  Citizens'  Nat.  Bank  v. 
State,  179  Ind.  621,  45  L.  R.  1.  (N. 
S.)   1075,   101  N.  E.  620. 

Louisiana.  Leurey  v.  Bank  of 
Baton  Rouge,  131  La.  30,  Ann.  Cas. 
1913  E  1168,  58  So.  1022. 

Maryland.  United  States  Exp.  Co. 
V  Hurlock,  120  Md.  107,  Ann.  Cas. 
1915  A  566,  87  Atl.  834;  Baltimore 
Trust  Co.  V.  George's  Creek  Coal  & 
Iron  Co.,  119  Md.  21,  85  Atl.  949; 
Hughes  V.  Drovers'  &  Mechanics'  Nat. 
Bank,  86  Md.'418,  38  Atl.  936;  Mar- 
bury  V.  Ehlen,  72  Md.  206,  20  Am. 
St.  Rep.  467,  19  Atl.  648;  Chew  v. 
Bank  of  Baltimore,  14  Md.  299. 

Massachusetts.  Loring  v.  Salisbury 
Mills,  125  Mass.  138. 

North  Carolina.  Baker  v.  Atlantic 
Coast  Line  R.  Co.,  92  S.  E.  170; 
Wooten  V.  Wilmington  &  W.  R.  Co., 
128  N.  C.  119,  56  L.  R.  A.  615,  38  S. 
E.  298;  Cox  v.  First  Nat.  Bank,  119 
N.  C.  302,  26  S.  E.  22. 

Ohio.  Cleveland  &  M.  R.  Co.  v. 
Robbins,  35  Ohio  St.  483. 

Pennsylvania.  Pennsylvania  Co. 
for  Insurance  on  Lives  &  Granting 
Annuities  v.  Franklin  Fire  Ins.  Co., 
181  Pa.  St.  40,  37  L.  R.  A,   780,  37 
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own  safety  requires  that  it  be  satisfied  of  the  right  of  a  person  pro- 


Atl.  191;  Livezey  v.  Northern  Pac.  E. 
B.,  157  Pa.  St.  75,  27  Atl.  379;  In  re 
Pennsylvania  E.  Co.  's'  Appeal,  86  Pa. 
St.  80;  Bayard  v.  Farmers'  &  Me- 
chanics' Bank,  52  Pa.  St.  232. 

Rhode  Island.  Davis  v.  National 
Eagle  Bank,  50  Atl.  530;  Peek  v. 
Providence  Gas  Co.,  17  E.  I.  275,  15 
L.  E.  A.  643,  23  Atl.  967,  21  Atl.  543; 
Peck  V.  Bank  of  America,  16  E.  I.  710, 
7  L.  E.  A.  826,  19  Atl.  369. 

South  CaroUua.  Wehb  v.  Granite- 
ville  Mfg.  Co.,  11  S.  C.  396,  32  Am. 
Eep.  479.  , 

Teimessee.  Caulkins  v.  Gas-Light 
Co.,  85  Tenn.  683,  4  Am.  St.  Eep.  786, 
4  S.  W.  2,87. 

Texas.  Strange  v.  Houston  &  T.  C. 
E.  Co.,  53  Tex.  162;  Baker  v.  Wasson, 
53  Tex.  150,  59  Tex.  140;  Kempner  v. 
Wallis,  2  Tex.  App.  Civ.  Cas.  §584 
et  seq. 

TTtab.  Easmussen  v.  Sevier  Valley 
Canal  Co.,  40  Utah  371,  121  Pac.  741; 
Mundt  V.  Commercial  Nat.  Bank  of 
Ogden,  35  Utah  90,  136  Am.  St.  Eep. 
1023,  99  Pac.  454.  See  also  Kimball 
V.  Success  Min.  Co.,  38  Utah  78,  110 
Pac.  872. 

Washington.  Nagel  v.  Ham,  Years- 
ley  &  Eyrie,  88  Wash.  99,  152  Pac.  520. 

West  Virginia.  La  Belle  Iron 
Works  V.  Quarter  iSav.  Bank,  74  W. 
Va.  569,  82  S.  E.  614;  Snyder  v. 
Charleston  &  S.  Bridge  Co.,  65  W. 
Va.  1,  131  Am.  St.  Eep.  947,  63  S.  E. 
616. 

The  rights  of  stockholders  and  per- 
sons interested  in  the  stock  are  placed 
by  law  under  the  J)rotection  of  the 
corporation  so  far  as  concerns  the 
transfer  on  its  books.  "It  is  made 
the  custodian  of  the  shares  of  its 
stockholders  and  is  clothed  with  pow- 
er to  protect  the  rights  of  everyon* 
from  unauthorized  transfer.  It  is  a 
trust  placed  in  its  hands  for  th&  pro- 
tection of  individual  interests,  as  well 
as    its    own,    and    like    every    other 


trustee,  it  is  bound  to  execute  the 
trust  with  proper  diligence  and  care, 
and  is  responsible  for  any  loss  sus- 
tained by  its  negligence  or  miscon- 
duct." Cox  V.  Eirst  Nat.  Bank,  119 
N.  C.  302,  26  S.  E.  22,  quoted  with 
approval  in  Baker  v.  Atlantic  Coast 
Line  E.  Co.,  —  N.  C.  — ,  92  S.  E.  170. 

"Corporations  issue  certificates  of 
■the  ownership  of  their  stock.  They 
condition  the  rights  of  their  stock- 
holders to  vote,  to  participate  in  their 
management,  and  to  receive  dividends 
upon  their  stock,  upon  a  registry  of 
their  ownership  of  their  shares  in  the 
corporate  books  and  upon  these  cer- 
tificates. They  make  the  certificates 
arid  keep  the  registries,  and  they 
thereby  assume  an  obligation  to  each 
stockholder  to  use  reasonable  dili- 
gence to  certify,  and  to  make  their 
records  declare  the  truth.  No  man 
can  be  lawfully  deprived  of  his  prop- 
erty without  his  consent  except  by 
due  process  of  law,  and,  if  he  once 
becomes  the  owner  of  stock  in  a  cor- 
poration, that  association  cannot 
recklessly  deprive  him  of  that  owner- 
ship, and  confer  it  upon  another,  with- 
out liability  for  the  damage  it  causes. 
It  is  bound  to  use  reasonable  diligence 
in  every  ease  to  ascertain  whether  or 
not  a  transfer  of  stock  requested  is 
duly  authorized  by  the  former  owner, 
to  make  those  transfers  that  are  so 
authorized^  and  to  prevent  those  that 
are  unauthorized;  and  for  every 
breach  of  this  obligation  it  is  legally 
liable  to  the  parties  injured  for  the 
damage  it  thus  inflicts."  Geyser- 
Marion  Gold-Min.  Co.  v.  Stark,  106 
Fed.  558,  53  L.  E,  A.  684. 

"A  corporation  whose  stock  is 
*  *  *  transferable  only  on  the  books 
of  the  company,  is  made  the  custodian 
of  the  shares,  and  is  clothed  with  pow- 
er to  protect  the  rights  of  its  share- 
holders from  unauthorized  transfers. 
With  this  power  there  exists  the  duty 
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posing  to  make  a  transfer  to  do  what  he  proposes.®^  It  has  the  right,^'' 
and  it  is  its  duty,  when  a  transfer  is  demanded,  to  use  reasonable 
diligence  to  ascertain  whether  or  not  the  transfer  requested  is  duly 
authorized,  and  to  make  those  transfers  that  are  so  authorized  and 
to  prevent  those  that  are  not.®^  So  it  is  bound  to  see  that  the  transfer 
and  power  of  attorney  presented  are  genuine ;  ^  and  cannot  justify 
its  transfer  of  stock  registered  in  the  name  of  the  true  owner  because 
it  relied  on  a  forged  power  of  attorney  to  effect  such  transfer.'"    It  is 


that  rests  upon  all  trustees  to  pro- 
tect, BO  far  as  the  exercise  of  proper 
diligence  and  «are  can  do  so,  the 
interests  of  the  eestuis  que  trust;  and 
it,  must  respond  in  damages  for  any 
injury  sustained  in  consequence  of  its 
negligence  or  misconduct."  Caulkins 
V.  American  Gas-Light  Co.,  85  Tenn. 
683,  4  Am.  St.  Eep.  786,  4  S.  "W.  287, 
quoted  with  approval  in  Baker  v.  At- 
lantic Coast  Line  K.  Co.,  —  N.  C.  — , 
92  S.  E.  170. 

"The  corporation  makes  the  certifi- 
cates and  keeps  the  registers,  and  it 
thereby  assumes  an  obligation  to  the 
stockholders  to  use  reasonable  dili- 
gence to  make  the  records  of  the  cor- 
poration speak  the  truth."  Nagel  v. 
Ham,  Yearsley  &  Eyrie,  88  Wash.  99, 
152  Pac.  520. 

"The  corporation  is  not  simply  the 
custodian  of  the  technical  title  of  the 
stockholder,  but  of  the  subsistence  of 
what  the  stock  represents  for  the 
purpose  of  beneficial  enjoyment  by 
the  stockholder,"  and  its  duty  "is 
commensurate  with  the  right  of  the 
stockholder  to  the  full  beneficial  en- 
joyment of  that  which  is  represented 
by  the  stock."  Magwood  v.  South- 
western Railroad  Bank,  5  S.  C.  379. 

'.'This  liability  rests,  perhaps, 
rather  upon  the  ground  of  breach  of 
contract  upon  the  part  of  the  com- 
pany, of  its  undertaking  to  hold  the 
stock  for  the  benefit  of  the  true  own- 
er of  the  certificate,  than  upon  that 
of  a  technical  tort."  Baker  v.  Was- 
son,.  53  Tex.  150. 

To  render  the  corporation  liable  in 


any  case,  its  negligence  must  have 
been  the  proximate  cause  of  the  loss. 
iSmith  V.  Railroad,  91  Tenn.  221,  18 
S.  W.  546. 

66  Calif ornia.  TafEt  v.  Presidio  & 
F.  B.  Co.,  84  Cal.  131,  11  L.  E.  A. 
125,  18  Am.  St.  Eep.  166,  24  Pao.  436. 

North  Carolina.  Baker  v.  Atlantic 
Coast  Line  E.  Co.,  92  S.  B.  170. 

Pennsyivania.  Livezey  v.  Northern 
Pae.  E.  E.,  157  Pa.  St.  75,  27  Atl. 
379;  Bayard  v.  Farmers'  &  Mechanics' 
Bank,  52  Pa.  St.  232. 

Rhode  Island.  Peck  v.  Bank  of 
America,  16  E.  X.  710,  7  L.  E.  A.  826, 
19  Atl.  369. 

Tennessee.       Eead    v.     Cumberland 
Telegraph  &  Telephone  Co.,  93  Tenn.  . 
482,  27  6.  "W.  660. 

"The  corporation  should  at  all 
times  guard  its  own  interests  as  well 
as  those  of  its  stockholders  in  making 
transfers."  Mundt  v.  Commercial 
Nat.  Bank  of  Ogden,  35  Utah  90,  136 
Am.  St.  Eep.  1023,  99  Pac.  454. 

67  See  §  3827,  supra. 

68  Geyser-Marion  Gold-Min.  Co.  v. 
Stark,  106  Fed.  558,,  53  L.  E.  A.  684; 
Nagel  V.  Ham,  Yearsley  &  Eyrie,  88 
Wash.  99,  152  Pac.  520. 

69  Crocker  v.  Old  Colony  E.  Co.,  137 
Mass.  417;  Jennie  Clarkson  Home  for 
Children  v.  Chesapeake  &  O.  E.  Co., 
41  N.  Y.  Misc.  214,  83  N.  Y.  Supp. 
913,  aff'd  92  N.  Y.  App.  Div.  491,  87 
N.  Y.  Supp.  348,  aff'd  182  N.  Y.  508, 
74  N.  E.,  1118.  ' 

TOMoores  v.  Citizens'  Nat.  Bank 
of  Piqua,  111  U.  S.  156,  28  L.  Ed.  385; 
Western  TJ.  Tel.  Co.  v.  Davenport,  97 
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also  bound  to  make  inquiry  as  to  the  authority  of  the  person  asking 
for  the  transfer, ''1  and  to  ascertain  whether  he  is  the  owner  of  the 
stock. ''^  Especially  is  it  responsible  where  it  has  notice  of  want  of 
authority  on  the  part  of  the  person  seeking  the  transfer,  or  of  facts 
sufficient  to  put  it  upon  inquiry.'*  So  it  is  especially  bound  to  make 
inquiry  as  to  the  authority  of  the  transferrer  where  the  transfer  is 
made  by  a  person  other  than  the  one  to  whom  the  stock  was  issued,''* 


U.  S.  369,  24  L.  Ed.  1047;  Chicago 
Edison  Co.  v.  Fay,  164  111.  323,  45  N. 
E.  534,  aff'g  62.111.  App.  55;  Chew  v. 
Bank  of  Baltimore,  14  Md.  299;  Jen- 
nie Clarkson  Home  for  Children  v. 
Chesapeake  &  O.  E.  Co.,  41  N.  T. 
Miso.  214,  83  N.  Y.  Supp.  913,  aff'd 
92  N.  Y.  App.  Div.  491,  87  N.  Y.  Supp. 
348,  aft'd  182  N.  Y.  508,  74  N.  E.  1118. 

71  Crocker  v.  Old  Colony  E.  Co.,  137 
Mass.  417;  Baker  v.  Atlantic  Coast 
Line  R.  Co.,  —  N.  C.  — ,  92  S.  E.  170; 
Kempner  v.  Wallis,  2  Tex.  App.  Civ. 
Cas.  §  584  et  seq. 

"The  officers  of  the  company  are 
the  custodians  of  its  stock-books,  and 
it  is  their  duty  to  see  that  all  trans- 
fers of  shares  are  properly  made, 
.either  by  the  stockholders  themselves 
or  persons  having  authority  from 
them."  Western  U.  Tel.  Go.  v.  Dav- 
enport, 97  IT.  e.  369,  24  L.  B4.  1047, 
quoted  with  approval  in  Citizens '  Nat. 
Bank  v.  iState,  179  Ind.  621,  45  L.  E. 
A.  (N.  S.)   1075,  101  N.  E.  620. 

"They  are  bound  to  require,  and 
are  entitled'  to,  the  production  of  sat- 
isfactory evidence  of  the  authority  of 
the  person  who  proposes  to  make  the 
transfer."  Hughes  v.  Drovers'  & 
Mechanics'  Nat.  Bank,  86  Md.  418, 
38  Atl.  936. 

72  Western  U.  Tel.  Co.  v.  Davenport, 
97  U.  S.  369,  24  L.  Ed.  1047;  Citizens' 
St.  Ey.  Co.  v.  Eobbins,  128  Ind.  449, 
12  L.  E.  A.  498,  25  Am.  St.  Eep.  445, 
26  N.  E.  116;  Nagel  v.  Ham,  Yearsley 
&  Eyrie,  88  Wash.  99,  152  Pac.  520. 

73  Hughes  V.  Drovers'  &  Mechanics' 
Nat.  Bank,  86  Md.  418,  38  Atl.  936. 

"Being  thus  bound  to  the  exercise 


of  ordinary  care  and  diligence,  and 
having  the  right  to  require  the  pro- 
duction of  authority  to  make  a  trans- 
fer, it  follows  that,  if  there  be  any- 
thing in  the  circumstances  attending 
the  proposed  transfer  which  ought  to 
excite  suspicion  in  the  mind  of  the  of- 
ficer of  the  corporation  supervising 
the  transfer,  or,  in  other  words,  to 
put  him  upon  inquiry  into  the  au- 
thority to  make  it,  he  is  bound  to 
make  that  inquiry,  and  the  corpora- 
tion whose  agent  he  is,  is  chargeable 
with  notice  of  what  such  inquiry,  rea- 
sonably prosecuted,  would  have  dis- 
closed, and  that  if  loss  results  to  the 
equitable  owner  of  the  stock  from  a 
failure  to  make  such  inquiry,  the  cor- 
poration must  make  good  the  loss  sus- 
tained." Peck  V.  Providence  Gas  Co., 
17  E.  I.  275,  15  L.  E.  A.  643,  23  Atl. 
967,  21  Atl.  543,  quoted  with  ap- 
proval in  Davis  v.  National  Eagle 
Bank  (E.  I.),  50  Atl.  530. 

If  put  upon  inquiry,  it  is  chargeable 
with  notice  of  all  that  the  inquiry 
would  reveal.  Lowry  v.  Commercial 
&  Farmers'  Bank,  Taney,  310,  Fed. 
Cas.  No.  8,581;  Baker  v.  Atlantic 
Coast  Line  E.  Co.,  —  N.  G.  — ,  92  S. 
E.  170;  Bayard  v.  Farmers'  &  Me- 
chanics' Bank,  52  Pa.  St.  232;  Peck 
V.  Bank  of  America,  16  E.  I.  710,  7 
L.  E.  A.  826,  19  Atl.  369. 

74  Baker  v.  Atlantic  Coast  Line  E. 
Co.,  —  N.  C.  — ,  92  S.  E.  170;  Eead 
v.  Cumberland  Telegraph  &  Tele- 
phone Co.,  93  Tenn.  482,  27  S.  W.  660; 
Smith  V.  Eailroad,  91  Tenn.  221,  18 
S.  W.  546;  Kempner  v.  Wallis,  2  Tex. 
App.  Civ.  Cas.  §  584  et  seq. 
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or  where,  by  the  form  of  the  certificate,  or  otherwise,  it  has  i^otico 
that  he  is  not  the  absolute  owner  of  the  stock,  but  holds  it  by  such  a 
title  that  he  may  not  have  authority  to  transfer  it.''* 

Generally  sufficient  evidence  of  the  right  to  make  a  transfer  is 
found  in  the  possession  of  legal  title  to  the  stock,  but  this  is  not  always 
•the  case.  The  equitable  ownership  may  be  in  some  person  other  than 
the  holder  of  the  legal  title  and  the  transfer  may  be  a  gross  wrong 
to  such  an  equitable  owner.'®  And  to  that  wrong  the  corporation  may 
make  itself  a  party,  if  with  knowledge  that  there  is  no  equitable 
right  to  make  a  transfer,  it  permits  the  transfer  to  be  made.''"'^ 

If  the  demand  for  a  transfer  is  made  by  an  agent,  the  corporation 
must  look  to  his  power  of  attorney ;  '*  if  by  an  administrator,  to  his 
letters ;  and  if  by  an  executor,  to  the  will,''®  since  these  are  the  sources 
of  his  power.  "But  when  a  transfer  by  one  who  has  the  full  power 
to  transfer  is  presented,  the  corporation  has  the  right  to  act  upon 
it,  and  it  is  not  its  duty  to  inquire  into  the  purposes  of  the  parties, 
or  to  investigate  the  question  whether  the  transaction  is  in  good  faith 
or  is  fraudulent. ' '  *° 

"Ordinary  diligence,  and  not  suspicious  watchfulness,  is  the 
measure  of  duty  which  a  corporation  owes  to  its  stockholders  in  such 

"  81 


cases. 

It  is  the  plain  legal  duty-  of  the 
corporation  never  to  "permit  any 
other  person  than  the  stockholder  in 
person  to  transfer  stock  on  its  books, 
without  the  production  and  proof  of 
authority  so  to  do."  Weyer  v.  Sec- 
OLd  Nat.  Bank,  57  Ind.  198. 

7B ' '  If,  by  the  form  of  the  certifi- 
cate or  otherwise,  the.  corporation  has 
notice  that  the  present  holder  is  not 
the  absolute  owner,  but  holds  the 
shares  by  such  a  title  that  he  may  not 
have  authority  to  transfer  them,  the 
corporation  is  not  obliged  without 
evidence  of  such  authority,  to  issue 
a  certificate  to  his  assignee;  and  if, 
without  making  any  inquiry,  it  does 
issue  a  new  certificate,  and  the  right- 
ful owner  is  injured  by  its  negligent 
and  wrongful  act,  the  corporation  is 
liable  to  him  without  proof  of  fraud 
or  collusion."  Loring  v.  Salisbury 
Mills,  125  Mass.  138. 

76TafEt  V.  Presidio  &  F.  E.  Co.,  84 
Cal.  131,  11  L.  E.  A.  125,  IS  Am.  St. 


Eep.  166,  24  Pac.  436;  Livezey  v. 
Northern  Pac.  E.  E.,  157  Pa.  St.  75,  27 
Atl.  379;  Bayard  v.  Farmers'  &  Me- 
chanics'  Bank,  52  Pa.  St.  232. 

V7Tafft  V.  Presidio  &  F.  E.  Co.,  84 
Cal.  131,  11  L.  E.  A.  125,  18  Am.  St. 
Eep.  166,  24  Pac.  436;  Livezey  v. 
Northern  Pac.  E.  E.,  157  Pa.  St.  75, 
27  Atl.  379;  Bayard  v.  Farmers'  & 
Mechanics '  Bank,  52  Pa.  St.  232. 

78  Baker  v.  Atlantic  Coast  Line  E. 
Co.,  —  N.  C.  — ,  92  S.  E.  170. 

79Marbury  v.  Ehlen,  72  Md.  206, 
20  Am.  St.  Eep.  467,  19  Atl.  648.  And 
see  Wooten  v.  Wilmington  &  "Weldon 
E.  Co.,  128  N.  C.  119,  56  L.  E.  A.  615, 
38  S.  E.  298;  Cox  v.  First  Nat.  Bank 
of  Wilson,  119  N.  C.  302,  26  S.  E. 
22. 

80  Crocker  v.  Old  Colony  E.  Co.,  137 
Mass.  417. 

81 ' '  Ordinary  diligence,  and  not  sus- 
picious watchfulness,  is  the  measure 
of  duty  which  a  corporation  owes  to 
its  stockholders  in  such  cases."   Peck 
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The  stockholders  also  have  a  right  to  expect  that  the  corporation 
will  observe  its  own  by-laws  in  relation  to  the  transfer,  and  it  is  liable 
for  any  damages  resulting  to  them  by  reason  of  its  f ailure-to  do  so.*^ 

§  3831.  Good  faith  ajid  absence  of  neglig'ence  on  the  part  of  the 
corporation.  The  fact  that  the  corporation  acted  in  good  faith  and 
without  negligence  in  recognizing  and  registering  a  forged  or  un- 
authorized transfer  is  no  defense  as  against  the  true  owner.  It  is  bound 
at  its  peril  to  ascertain  whether  an  assignment  and  power  of  attorney 
purporting  to  have  been  executed  by  the  owner  of  stock  is  genuine.** 
In  making  transfers  the  officers  of  the  company  "m&st  act  upon  their 
own  responsibility.  In  many  instances  they  may  be  misled  without' 
any  fault  of  their  own,  just  as  the  most  careful  person  may  sometimes 
be  induced  to  purchase  property  from  one  who  has  no  title,  and  who 
may  perhaps  have  acquired  its  possession  by  force  or  larceny.  Neither 
the  absence  of  blame  on  the  part  of  the  officers  of  the  comparly  ki 
allowing  an  unauthorized  transfer  of  stock,  nor  the  good  faith  of  the 


V.  Providence  Gas  Co.,  17  E.  I.  275, 
15  L.  E.  A.  643,  23  Atl.  967,  21  Atl. 
543. 

SUTafft  V.  Presidio  &  F.  E.  Co.,  84 
Cal.  131,  11  L.  B.  A.  125,  18  Am.  St. 
Eep.  166,  24  Pao.  436. 

83 1111116(1  States.  Western  TJ.  Tel. 
Co.'  V.  Davenport,  97  IT.  S.  369,  24  L. 
Ed.  1047. 

Indj,aiia.  See  Citizens'  Nat.  Bank 
V.  State,  179  Ind.  621,  45  L.  E.  A.  (N. 
e.)  1075,  101  N.  E.  620. 

laouislana.  Leurey  v.  Bank  of  Ba- 
ton Eouge,  131  La.  30,  Ann.  Cas. 
1913  E  1168,  58  So.  1022. 

Maryland.  Chew  v.  Bank  of  Bal- 
timore,   14   Md.   299. 

Massachusetts.  Crocker  v.  Old  Col- 
ony E.  Co.,  137  Mass.  417;  Loring  v. 
Salisbury  Mills,  125  Mass.  138. 

Mississippi.  Mobile  &  0.  E.  Co.  v. 
Humphries,  7  So.  522. 

OMo.  Cleveland  &  M.  E.  Co.  v. 
Bobbins,  35  Ohio  St.  483. 

Utah.  Easmussen  v.  Sevier  Valley 
Canal  Co.,  40  Utah  371,  121  Pac.  741. 

"It  is  well  settled  by  a  multitude 
of  authorities  that  a  corporation  can- 
not justify  its   transfer   of  stock   or 


bonds  registered  in  the  name  of  the 
true  owner  because  it  relied  upon  a 
forged  power  of  attorney  to  effect 
such  transfer.  Forgery  can  confer 
no  power,  nor  transfer  any  rights.  It 
is  the  duty  of  such  corporation,  before, 
making  such  a  transfer,  to  be  satis- 
fied of  the  genuineness  of  the  power 
presented.  In  so  doing  they  must 
act  upon  their  own  responsibility,  and 
run  their  own  risk  of  being  misled  by 
forgery  or  fraud;  and  it  is  no  answer 
to  a  claim  by  the  true  owner  that  the 
company  acted  in  good  faith,  upon 
what  it  supposed  to  be  genuine  au- 
thority, and  without  negligence.  The 
true  owner  cannot  thus  be  deprived 
of  his  property."  .Jennie  Clarkson 
Home  for  Children  v.  Chesapeake  & 
O.  E.  Co.,  41  N.  Y.  Misc.  214,  83  N. 
Y.  Supp.  913,  afe'd  92  N.  Y.  App.  Div. 
491,  87  N.  Y.  Supp.  348,  afE'd  182  N. 
Y.  508,  74  N.  E.  1118. 

The  principle  results  from  the  jus- 
tice and  expediency  of  casting  the 
loss  upon  those  who  can  best  pro- 
vide against  it.  Cleveland  &  M.  R. 
Co.  V.  Bobbins,  35  Ohio  St.  483. 

See  also  §  3830,  supra. 
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purchaser  of  stolen  property,  will  avail  as  an  answer  to  the  demand 
of  the  true  owner.  The  great  principle  that  no  one  can  be  deprived 
of  his  property  without  his  assent,  except  by  the  processes  of  the  law, 
requires  in  the  eases  mentioned  that  the  property  wrongfully  trans- 
ferred or  stolen  should  be  restored  to  its  rightful  owner.  The  main- 
tenance of  that  principle  is  essential  to  the  peace  and  safety  of  society, 
and  the  insecurity  which  would  follow  any  departure  from  it  would 
cause  far  greater  injury  than  any  which  can  fall,  in  cases  of  unlawful 
appropriation  of  property,  upon  those  who  have  been  misled  or  de- 
frauded."** 

§  3832.  Failure  to  require  surraider  of  original  ceriiificate.  Cor- 
porate charters  and  general  laws  regulating  the  transfer  of  stock  fre- 
quently provide,  in  effect,  that  no  transfer  shall  be  registered  on  the 
corporate  books  except  on  the  surrender  of  the  original  certificate,  and 
similar  provisions  are  often  found  in  corporate  by-laws  and  in  the 
stock  certificates  themselves.  Such  a  provision  in  a  stock  certificate 
is  binding  upon  the  corporation,'^  and  is  a  continuing  affirmation  and 
guaranty  by  it  that  the  stock  will  not  be  transferred  on  its  books 
except  on  surrender  of  the  certificate,**  upon  which  assurance 
bona  fide  holders  of  the  certificates  have  a  right  to  rely.*''     While 


M  Western  XT.  Tpl.  Co.  v.  Daven- 
port, 97  U.  S.  369,  24  L.  Ed.  1047, 
quoted  with  approval  in  Citizens' 
Nat.  Bank  v.  State,  179  Ind.  621,  45 
It.  B.  A.  (N.  S.)  1075,  101  N.  E.  620. 

86  Shaw  V.  Gpebel  Brewing  Co.,  Ltd., 
202  Ted.  •  408,  45  L.  E.  A.  (N.  S.) 
1090;  New  York  &  N.  H.  E.  Co.  v. 
Schuyler,  34  N.  Y.  30;  Litchfield  v. 
Henson  Oil  Co.,  —  Okla.  — ,  157  Pao. 
137;  First  Nat.  Bank  of  Sulphur 
Springs  v.  Stribling,  16  Okla.  41,  86 
Pac.  512. 

86  United  States.  Pirst  Nat.  Bank 
of  South  Bend  v.  Lanier,  11  Wall.  369, 
20  L.  Ed.  172. 

Colorado.  Supply  Ditch  Co.  v.  El- 
liott, 10'  Colo.  327,  3  Am.  St.  Eep. 
586,  15  Pac.  691. 

Georgia.  Bank  of  Culloden  v.  Bank 
of  Porsyth,  120  Ga.  575,  102  Am.  St. 
Eep.  115,  48  S.  E.  226. 

Loulsiama.  Smith  v.  Crescent  City 
Live-Stock  Landing  &  Slaughter- 
House  Co.,  80  La.  Ann,  1378. 


Minnesota.  Joslyn  v.  St.  Paul  Dis- 
tilling Co.,  44  Minn.  183,  46  N.  W. 
337. 

New  York.  Holbrook  v.  New  Jer- 
sey Zinc  Co.,  57  N.  Y.  616;  New  York 
&  N.  H.  E.  Co.  V.  Schuyler,  34  N. 
Y.  30. 

Oklahoma..  First  Nat.  Bank  of  Sul- 
phur Springs  v.  Stribling,  16  Okla. 
41,  86  Pac.  512. 

Texas.  Strange  v.  Houston  &  T.  C. 
E.  Co.,  53  Tex.  162. 

".There  is  in  the  certificate,  which 
evidences  and  represents  the  shares, 
the  assurance  of  the  corporation  to 
the  commercial  world  that  no  prior 
right  to  the  stack  can  be  obtained, 
unaccompanied  by  possession  of  the 
certificate,  and  that  the  shares  shall 
iiot  be  transferred  upon  the  books  of 
the  corporation  unless  the  certificate 
is  first  surrendered."  Joslyn  v.  St. 
Paul  Distilling  Co.,  44  Minn.  183,  46 
N.  W.  337. 

87  Bridgeport  Bank  v,  New  Tork  & 
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provisions  of  this  character  are  for  the  benefit  of  the  corporation, 
and  hence  it  may  waive  them,**  their  purpose  is  to  prevent 
the  perpetration  of  frauds  upon  innocent  third  persons  by  the 
sale  to  them  of  outstanding  certificates  after  the  stock  has  been  trans- 
ferred on  the  corporate  books,'*  and  the  corporation  acts  at  its  peril 
if  it  disregards  them  and  makes  a  transfer  and  issues  a  new  certificate 
without  the  production  of  the  original  one.*"  The  nonproduction  of 
the  original  certificate  is  notice  to  the  corporation  that  a  third  party 
may  have  a  superior  title  to  it,*^  and,  by  transferring  the  stock  without 
it,  it  becomes  liable  to  any  person  holding  such  certificate  in  good 
faith  and  under  a  superior  title  whether  it  has  notice  of  his  rights 
or  not.*^  ' '  The  company  has  the  means  of  knowing  whether  a  certifi- 
cate of  particular  stock  is  outstanding  or  not,  and  the  power  to  compel 
its  return  and  cancellation  before  any  transfer  is  made ;  and  a  buyer, 


N.  H.  E.  Co.,  30  Conn.  231;  Bath  Sav. 
Institution  v.  Sagadahoc  Nat.  Bank, 
89  Me.  500,  36  Atl.  996;  Cleveland  & 
M.  E.  Co.  V.  Bobbins,  35  Ohio  St.  483. 

88  See  §  3793,  supra. 

89  First  Na/t.  Bank  v.  Gifford,  47 
Iowa  575. 

90  Colorado.  Supply  Ditch  Co.  v. 
Elliott,  10  Colo.  327,  3  Am.  St.  Eep. 
586,  15  Pae.  691. 

Iowa.  First  Nat.  Bank  v.  Gifford, 
47  Iowa  575. 

Louisiana.  State  v.  New  Orleans 
Cotton  Exchange,  114 'La.  324,  38  So. 
204. 

IVTississippi.  People's  Bank  v.  La- 
mar County  Bank,  107  Miss.  852,  67 
So.  961,  66  So.  219. 

New  Jersey.  See  Campbell  v.  Perth 
Amboy  Mut.  Loan,  Homestead  & 
Building  Ass'n,  76  N.  J.  Eq.  347,  74 
Atl.  144. 

New  York.  Brisbane  v.  Delaware, 
L.  &  W.  E.  Co.,  94  N.  Y.  204,  aff'g  25 
Hun  438;  New  Tork  &  N.  H.  E.  Co.  v. 
Schuyler,  34  N."y,  30. 

Texas.  Strange  v.  Houston  &  T.  C. 
E.  Co.,  53  Tex.  162. 

It  takes  the  risk  that  the  original 
certificate  may  subsequently  be  pre- 
sented by  someone  having  a  superior 
title.     Brisbane    v.    Delaware,    L.    & 


"W.  E.  Co.,  94  N.  Y..204,  aff'g  25  Hun 
438;  Strange  v.  Houston  &  T.  C.  E. 
Co.,  53  Tex.  162. 

91  New  York  &  N.  H.  E.  Co.  v. 
Schuyler,  34  Ijr.  Y.  30;  Strange  v. 
Houston  &  T.  C.  E.  Co.,  53  Tex.  162. 
See  also  Baker  v.  Wasson,  59  Tex. 
140,  53  Tex.  150. 

When  the  original  stockholder  to 
whom  a  valid  certificate  has  been  is- 
sued, "comes  to  the  corporation  to 
transfer  the  stock,  its  book^  are  no- 
tice to  it  that  the  certificate  has  been 
issued.  The  by4aws  and  the  certifi- 
cate are  notice  that  it  must  be  sur- 
rendered before  the  stock  can  be 
transferred,  and  its  non-production  is 
notice  that  it  is  not  in  possession  of 
the  party  claiming  to  transfer.  These 
facts  operate  as  notice  that  some 
other  party  is  its  owner;  and  they  put 
the  corporation  upon  the  inquiry  that 
would  lead  ordinary  sagacity  to  the 
truth;  and  this  is  equivalent  in  equity 
to  actual  notice  of  all  the  rights  that 
inquiry  might  develop."  New  York 
&  N.  H.  E.  Co.  v.  Schuyler,  34  N.  Y. 
30. 

92  United  States.  Pirst  Nat.  Bank 
of  South  Bend  v.  Lanier,  11  Wall.  369, 
20  L.  Ed.  172. 
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where  the  transfer  is  permitted  by  the  corporation  to  be  made  on  its 
books,  by  one  to  whose  credit  the  stock  is  standing,  has  a  right  to 
presume  that  no  certificate  has  issued,  or,  if  one  has,  that  his  vendor 
has  duly  surrendered  it  for  cancellation. ' '  ^' 

The  basis  of  the  corporation's  liability  under  such  circumstances  is 
estoppel.®*  ' '  A  representation,  which  has  tended  to  enhance  the  value 
of  the  stock,  has  been  made  with  a  view  or  expectation  that  it  would 
be  acted  upon  by  another;  it  has  or  may  have  been  so  acted  upon; 


Indiana.  Citizens'  Nat.  Bank  v. 
State,  179  Ind.  621,  45  L.  E.  A.  (N. 
S.)  1075,  101  N.  E.  620. 

Louisiana.  State  v.  New  Orleans 
Cotton  Exchange,  114  La.  324,  38  So. 
204;  Friedlander  v.  Slaughter  House 
Co.,  31  La.  Ann.  523;  Smith  v.  Cres- 
cent City  Live-Stoek  Landing  & 
Slaughter-House  Co.,  30  La.  Ann. 
1378. 

Maine.  Bath  Sav.  Institution  v. 
Sagadahoc  Nat.  Bank,  89  Me.  500,  36 
Atl.   996. 

Minnesota.  Joalyn  v.  St.  Paul  Dis- 
tilling Co.,"  44  Minn.  183,  46  N.  "W. 
337. 

New  York.  Brisbane  v.  Delaware, 
L.  &  W.  E.  Co.,  94  N.  Y.  204,  aff'g  25 
Hun  438;  Cushman  v.  Thayer  Mfg. 
Jewelry  Co.,  76  N.  T.  365,  32  Am. 
Eep.  315;  Holbrook  v.  New  Jersey 
Zinc  Co.,  57  N.  Y.  616;  New  York  & 
N.  H.  E.  Co.  V.  Schuyler,  34  N.  Y  30; 
Smith  V.  American  Coal  Co.,  7  Lans. 
317. 

Ohio.  Cleveland  &  M.  R.  Co.  v.  Eob- 
bins,  35  Ohio,  St.  483. 

Oklahoma.  Litchfield  v.  Henson  Oil 
Co.,  157  Pae.  137;  First  Nat.  Bank 
of  Sulphur  Springs  v.  Stribling, .  16 
Okia.  41,  86  Pac.  512. 

South.  Carolina.  See  Maybin  v. 
Kirby,  4  Eich.  Eq.  105. 

Texas.  Strange  v.  Houston  &  T.  C. 
E.  Co.,  53  Tex.  162.  See  also  Baker  v. 
Wasson,  59  Tex.  140,  53  Tex.  150. 

Washington.  Gamble  v.  Dawson, 
67  Wash.  72,  Ann.  Cas.  1913  D  501, 
120  Pac,  1060, 


West  Virginia.  La  Belle  Iron  Works 
V.  Quarter  Sav.  Bank,  74  W.  Va.  569, 
82  S.  B.  614.  See  also  Lipscomb's 
Adm'r  v.  Condon,  56  W.  Va.  416,  67 
L.  E.  A.  670,  107  Am.  St.  Eep.  938,  49 
S.  E.  392. 

Especially  is  this  true  when  it  has 
such  notice.  Bridgeport  Bank  v.  New 
York  &  N.  H.  E.  Co.,  30  Conn.  231; 
New  York  &  N.  H.  E.  Co.  v.  Schuyler, 
34  N.  Y.  30. 

The  rule  stated  in  the  text  has  been 
held  to  apply  even  though  the  cer- 
tificate d:oes  not  contain  the  usual 
provision  requiring  its  surrender, 
where  the  stock  is  transferable  by 
mere  delivery  of  the  certificate. 
Tractors'  &  Traders'  Ins.  Co.  v.  Ma- 
rine Dry  Dock  &  Shipyard  Co.,  31  La. 
Ann.   149. 

93  New  York  &  N.  H.  E.  Co.  v. 
Schuyler,  34  N.  Y.  30,  quoted  with  ap- 
proval in  Eirst  Nat.  Bank  v.  GifEord, 
47  Iowa  575. 

When  a  purchaser  of  stock  receives 
his  new  certificate,  he  has  the  right 
to  assume  that  the  corporation  has  at- 
tended to  all  things  in  the  transac- 
tion necessary  to  its  own  protection. 
Bank  of  Kentucky  v.  Schuylkill 
Bank,  1  Pars.  Eq.  Cas.  (Pa.)   180. 

94  Shaw  V.  Goebel  Brewing  Co., 
Ltd.,  202  Fed.  408,  45  L.  E.  A.  (N.  S.) 
1090;  Joslyn  v.  St.  Paul  Distilling  Co., 
44  Minn.  183,  46  N.  W.  337;  Holbrook 
V.  New  Jersey  Zinc  Co.,  57  N.  Y. 
616;  Strange  v.  Houston  &  T.  C.  E. 
Co.,  53  Tex.  162. 
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and  a  person  "jvho  has  relied  upon  the  representation  will  be  injured 
or  damaged  if  it-be  withdrawn."  ^ 

Such  reissued  stock  is  fraudulent  and  void  as  against  the  rights 
of  the  bona  fide  holder  of  the  original  certificate,^  and  the  latter  loses 
nothing  thereby,*''  but  may  compel  the  corporation  to  replace  the  shares 
in  his  name  on  the  books,  or  hold  it  liable  in  damages  on  its  refusal 
to  do  so,  as  in  other  cases  of  unauthorized  transfers.'*  The  corpora- 
tion may  also  be  liable  to  a  bona  fide  holder  of  the  new  certificate.'' 

The  fact  that  the  corporation  requires  an  indemnity  bond  before  it 
will  reissue  the  stock  in  no  way  affects  the  rights  of  the  holder  of  the 
original  certificate.^  Nor  does  it  in  any  way  relieve  the  corporation 
from  the  consequences  of  its  fraudulent  act,^  but  is  rather  a  confes- 
sion that  it  is  violating  its  obligation  not  to  transfer  the  stock  except 
on  surrender  of  the  certificate.* 

The  corporation  cannot  be  held  liable  either  on  the  theory  of  estoppel 
or  any  other  theory,  however,  if  the  transfer  without  a  surrender  of  the 
certificate  is  made  pursuant  to  a  provision  of  the  statute  or  articles 
of  incorporation  of  which  the  party  claiming  the  estoppel  has  actual 
or  constructive  notice.*    And  it  has  been  held  by  a  number  of  courts 


95Joslyn  v.  St.  Paul  Distilling  Co., 
44  Minn.  183,  46  N.  W.  33Y. 

96  Hall  V.  Eose  Hill  &  B.  Eoad  Co., 
70  111.  673;  Litchfield  v.  Henson  Oil 
Co.,  —  Okla.  — ,  157  Pac.  137;  First 
Nat.  Bank  of  Sulphur  Springs  v. 
Stribling,  16  Okla.  41,  86  Pae.  512. 

"Any  attempt  on  the  part  of  the 
transferrer  *  *  *  to  secure  a  trans- 
fer of  the  stock  on  the  books  of  the 
company  in  any  name  but  that  of 
the  transferee,  is  an  attempted  fraud, 
if  successful  is  a  fraud,  and  the  cor- 
poration acting  in  violation  of  its 
agreement  not  to  transfer,  except  on 
surrender  of  the  certificate,  must  be 
held  to  be  a  party  to  it. ' '  First  Nat. 
Bank  of  Sulphur  Springs  v.  Stribling, 
16  Okla.  41,  86  Pac.  512. 

The  holder  of  such  reissued  stock 
has  no  right  to  vote  it,  or  to  au- 
thorize, on  account  of  it,  a  reorgani- 
zation of  the  corporation.  First  Nat. 
Bank  of  Sulphur  Springs  v.  Stribling, 
16  Okla.  41,  86  Pac.  512. 

97  Supply  Ditch  Co.  v.  Elliott,  10 
Colo.  327,  3  Am,  St.  Bep.  586,  15  Pae. 
691, 


98  See  §  3843,  infra. 

99  See  §  3848,  infra. 

1  Cleveland  &  M.  E.  Co.  v.  Bobbins, 
35  Ohio  St.  483;  First  Nat.  Bank  of 
Sulphur  Springs  v.  Stribling,  16  Okla. 
41,  86  Pac.  512. 

2  Cleveland  &  M.  B.  Co.  v.  Bobbins, 
35  Ohio  St.  483;  First  Nat.  Bank  of 
Sulphur  Springs  v.  Stribling,  16  Okla. 
41,  86  Pac.  512. 

As  to  the  right  to  require  such  a 
bond,  see    §  3499,  supra. 

3  First  Nat.'  Bank  of  Sulphur 
Springs  v.  Stribling,  16  Okla.  41,  86 
Pac.  512. 

4  The  corporation  cannot  be  held 
liable  where  the  transfer  is  made  pur- 
suant to  an  order  of  court,  and-  the 
statute  permits  the  court,  under  the 
particular  circumstances  of  the  case, 
to  order  a  change  in  the  register  of 
stockholders  without  the  production 
of  the  certificate.  Shaw  v.  Goebel 
Brewing  Co.,  Ltd.,  202  Fed.  408,  45 
L.  B.  A.  (N.  S.)  1090. 

And  especially  is  this  true  where 
the  stock  was  assigned  to  the  person 
claiming   the    estoppel    12    years  bfr 
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that  the  corporation  is  not  liable  where  it  is  compelled  to  make  a 
registry  by  legal  proceedings."  But  there  is  authority  to  the  effect  ' 
that  the  corporation  will  be  liable  even  under  such  circumstances, 
especially  where  the  outstanding  certificates  were  transferred  prior 
to  the  rendition  of  the  judgment  directing  the  registry.®  And  it  has 
also  been  held  that  the  court  should  protect  the  corporation  by  requir- 
,  ing  the  registration  of  the  transfer  and  the  issuing  of  a  new  certificate 
only  on  the  surrender  of  the  original  certificate.''  The  Uniform  Stock 
Transfer  Act  provides  that  the  issue  of  a  new  certificate  under  order  of 
court,  to  replace  one  which  has  been  lost  or  destroyed,  shall  not  relieve 
the  corporaition  from  liability  in  damages  to  a  person  to  whom  the 
original  certificate  has  been  or  shall  be  transferred  for  value  Without 
notice  of  the  proceedings  or  of  the  issuance  of  the  new  certificate.' 

Of  course  the  corporation  is  not  guilty  of  any  dereliction  of  duty 
in  permitting  a  transfer  without  a  surrender  of  the  certificate  where 
no  certificate  has  ever  been  issued.® 

The  right  of  a  stockholder  to  compel  the  corporation  to  issue  a  new 
certificate,  when  the  original  has  been  lost  or  destroyed,  has  been  shown 
in  former  sections.^" 


fore  the  order  of  court  was  made,  and 
he  never  appraised  the  company  of 
such  assignment.     Id. 

The  assignee  of  the  stock  is  charge- 
able with  notice  of  the  statute.     Id. 

5  Shaw  V.  Goebel  Brewing  Co., 
Ltd.,  202  Fed.  408,  45  L.  E.  A.  (N.  S.) 
1090;  Friedlander  v.  Slaughter  House 
Co.,  31  La.  Ann.  523;  Gamble  v.  Daw- 
son, 67  Wash.  72,  Ann.  Cas.  1913  D 
501,  120  Pac.  1060. 

Where  a  court  of  the  state  in  which 
a  corporation  is  located,  and  by  which 
it  was  created,  has  jurisdiction  of  a 
suit  to  determine  the  title  to  shares 
in  the  corporation,  and  of  the  person 
in  whose  name  the  shares  are  regis- 
tered on  the  books  of  the  corporation, 
its  decree  in  such  suit,  under  which 
the  title  to  the  shares  '  is  vested, 
through  an  assignment  by  a  master 
thereunder,  in  a  person  ot'ner  than 
the  registered  holder,  the  corporation 
having  notice  of  the  decree  and  as- 
signment, is  binding,  not  only  aa 
against  the  registered  holder,  but  also 
39  against  any  subsequent  purchaser 


of  the  outstanding  certificate  of  the 
stock,  although  he  may  purchase  with- 
out notice  of  the  decree,  and  there- 
fore he  cannot  hold  the  corporation  li- 
able for  refusing  to  transfer  the 
shares  to  him  on  its  books.  Sprague 
V.  Coeheco  Mfg.  Co.,  10  Blatehf.  173, 
Fed.  Cas.  No.  13,249. 

That  this  is  not  true  where  the  le- 
gal proceedings  are  void,  see  Dewing 
V.  Perdicaries,  96  U.  S.  193,  24  L.  Ed. 
654. 

ejoslyn  V.  St.  Paul  Distilling  Co., 
44  Minn.  183,  46  N.  W.  337;  Bean  v. 
American  Loan  &' Trust  Co.,  122  N.  Y. 
622,  26  N.  E.  11;  Holbrook  v.  New 
Jersey  Zinc   Co.,  57  N.  Y.  616. 

7  See  §  3829,  supra. 

8  See  §  17  of  the  act.  This  act  is 
in  force  in  Louisiana,  Maryland, 
Massachusetts,  Michigan,  New  Jersey, 
New  York,  Ohio,  Pennsylvania,  Rhode 
Island  and  Alaska. 

9  First  Nat.  Bank  v.  Giflford,  47 
Iowa  575. 

10  See  §  3498,  supra. 
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§3833.  Transfer  under  decree  of  court.  If  a  corporation  trans- 
'  fers  stock  on  its  books  to  a  person  other  than  the  registered  holder 
thereof,  but  who  has  been  decreed  to  be  its  owner  in  a  suit  to  which 
the  corporation  is  a  party,  while  such  decree  is  subject  to  review  and 
reversal,  it  does  so  at  the  risk  of  the  decree  being  reversed,  and  if  such 
transfer  is  not  made  pursuant  to  the  command  of  the  decree,  and  the' 
decree  is  in  fact  reversed,  it  will  be  liable  to  the  registered  owner.^' 

As  we  have  seen,  there  is  a  conflict  of  authority  as  to  the  liability 
of  a  corporation  for  registering  an  unauthorized  transfer  on  the  ground 
that  it  failed  to  require  the  production  of  the  original  certificate,  where 
it  was  compelled  to  make  the  transfer  in  legal  proceedings.^^ 

§3834.  Title  of  trajisferee.  Since  certificates  of  stock  are  not 
negotiable  instruments,  and  a  transferee  acquires  no  better  title  than 
his  transferrer  had,  unless  the  circumstances  are  such  as  to  create  an 
estoppel  in  his  favor,^*  it  follows  that  a  transfer  of  a  certificate  of 
stock,  even  to  a  bona  fide  purchaser  or  pledgee,  by  one  who  has  no  title 
or  authority  to  transfer  the  same,  gives  the  transferee  no  title  to  the 
shares  as  against  the  true  owner,  unless  the  latter  is  for  some  reason 
estopped  to  assert  his  title.^* 


11  This  was  held  to  be  true  where 
the  transfer  was  made  at  the  request 
of  a  member  of  the  firm  adjudged  to 
be  the  owner  of  the  stock  who  had 
obtained  the  certificates  from  the  cor- 
poration, to  which  they  had  been  sent 
for  transfer,  by  a  writ  of  replevin. 
Miller  v.  Doran,  245  111.  200,  91  N.  E. 
1039,  aff'g  151  111.  App.  527. 

Pending  aji  appeal  from  a  decree 
of  distribution  the  corporation  has  no 
authority  to  transfer  stock  distributed 
thereby  to  the  distributee  on  the  cor- 
porate books,  or  to  his  transferee,  and 
it  cannot  derive  any  advantage  from 
its  wrongful  act  in  so  doing.  Such 
action  on  its  part  is  no  defense  to  an 
action  for  dividends  brought  against 
it  by  the  executor  after  the  reversal 
of  the  decree  of  distribution.  Ash- 
ton  V.  Zeila  Min.  Co.,  134  Oal.  408, 
66  Pac.  494. 

12  See  §3832,  supra. 

13  See  §  3779  et  seq.,  supra. 

14  United  States.  National  Safe  De- 
posit, Savings  &  Trust  Co.  v.  Hibbs, 


229  TJ.  S.  391,  57  L.  Ed.  1241,  aff'g 
32  App.  Cas.  (D.  0.)  459;  Western  U. 
Tel.  Co.  V.  Davenport,  97  U.  S.  369, 
24  L.  Ed.  1047;  Dewing  v.  Perdiea- 
ries,  96  V.  S.  193,  24  L.  Ed.  654;  Ban- 
gor Elec.  Light  &  Power  Co.  v.  Robin- 
son, 52  Fed.  520. 

Alabama.  Nelson  v.  Owen,  113  Ala. 
372,  21  So.  75;  East  Birmingham  Land 
Co.  V.  Dennis,  85  Ala.  565,  2  L.  E. 
A.  836,  7  Am.  St.  Rep.  73,  5  So.  317. 

Oalifor^ia,.  Swim  v.  Wilson,  90  Cal. 
126,  13  L.  R.  A.  605,  25  Am.  St.  Rep. 
110,  27  Pac.  33;  TafCt  v.  Presidio  &  F. 
R.  Co.,  84  Cal.  131,  11  L.  R.  A.  125,  18 
Am.  St.  Rep.  166,  24  Pac.  436;  Bar- 
stow  v.  Savage  Min.  Co.,  64  Cal.  388, 
49  Am.  Rep.  705,  1  Pac.  349;  Sher- 
wood V.  Meadow  Valley  Min.  Co.,  50 
Cal.  412.     • 

lUiuois.  McCarthy  v.  Crawford, 
238  111.  38,  86  N.  E.  750;  Hall  v.  Rose  ' 
Hill  &  E.  Road  Co.,  70  111.  673;  Doran 
V.  Miller,  124  111.  App.  551,  151  HI. 
App.  527,  aff'd  245  111.  200,  91  N.  B. 
1039. 
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"The  general  rule  of  the  law,"  said  Lord  Hersehell  in  an  English 
case,  "is,  that  where  a  person  has  obtained  the  property  of  another 
from  one  who  is  dealing  with  it  without  the  authority  of  the  true 
owner,  no  title  is  acquired  as  against  that  owner,  ieven  though  full 
value  be  given,  and  the  property  be  taken  in  the  belief  that  an  unques- 
tionable title  thereto  is  being  obtained,  unless  the  person  taking  it  can 
show  that  the  true  owner  has  so  acted  as  to  mislead  him  into  the  belief 
tjiat  the  person  dealing  with  the  property  had  authority  to  do  so.  If 
this  can"  be  shewn,  a  good  title  is  acquired  by  personal  estoppel  against 
the  true  owner. "  ^* 

In  accordance  with  this  principle,  it  has  repeatedly  been  held  that 
a  bona  fide  purchaser  or  pledgee  of  a  certificate  of  stock  acquires  no 
title  thereto  where  he  takes  the  same  under  a  forged  assignment  and 


Indiana.  See  Citizens'  Nat.  Bank 
V.  State,  179  Ind'.  621,  45  L.  E.  A..  (N. 
e.)   1075,  101  N.  B.  620. 

Maiyland.  Merchants'  Nat.  Bank 
V.  Williams,  110  Md.  334,  72  Atl.  1114; 
German  Sav.  Bank  of  Baltimore  City 
V.  Eenshaw,  78  Md.  475,  28  Atl.  281; 
Taliaferro  v.  First  Nat.  Bank  of  Bal- 
timore, 71  Md.  200,  17  Atl.  1036,  72 
Md.  164,  19  Atl.  364;  Brown'  v.  How- 
ard Fire  Ins.  Co.,  42  Md.  384,  20  Am. 
Eep.  90. 

Massacliusetts.  O'Herron  v.  Gray, 
168  Mass.  573,  40  L.  E.  A.  498,  60  Am. 
St.  Eep.  411,  47  N.  E.  429;  Pratt  v. 
Taunton  Copper  Mfg.  Co.,  123  Mass. 
110,  25  Am.  Eep.  37;  Shaw  v.  Spen- 
cer, 100  Mass.  38'2,  97  Am.  Dec.  107, 
1  Am.  Eep.  115;  Sewall  v.  Boston 
Water  Power  Co.,  4  Allen  277,  81  Am. 
Deo.  701. 

Nebraska.  Eeynolds  v.  Touzalin 
Improvement  Co.,  62  Neb.  236,  87  N. 
■  W.  24. 

New  York.  Mechanics'  Bank  v. 
New  York  &  N.  H.  E.  Co.,  13  N.  Y. 
599;  Pollock  V.  National  Bank,  7  N. 
Y.  274,  57  Am.  Dee.  520;  Eeichard  v. 
Hutton,  158  App.  Div.  122,  142  N.  Y. 
Supp.  935;  Treadwell  v.  Clark,  114 
App.  Div.  493,  100  N.  Y.  Supp.  1, 
afl'd  190  N,  Y.  51,  82  N.  E.  505;  Hall 
V.  Wagner,  111  App.  Div.  70,  97  N. 
Y.  Supp.  570. 


Pennsylvania.  Westinghouse  v. 
German  Nat.  Bank,  188  Pa.  St.  630, 
41  Atl.  734;  Wood's  Appeal,  92  Pa. 
St.  379,  37  Am.  Eep.  694;  Biddle  v. 
Bayard,  13  Pa.  St.  150. 

England.  Colonial  Bank  v.  Cady, 
15  App.  Cas.  267;  Hildyard  v.  South 
Sea  Co.,  2  P.  Wms.  76. 

"In  the  absence  of  some  element 
of  estoppel,  no  title  can  be  acquired 
to  personal  property,  other  than  nego- 
tiable instruments,  as  against  the 
true  owner."  Treadwell  v.  Clark, 
114  N.  Y.  App.  Div.  493,  100  N.  Y. 
Supp.  1,  aff'd  190  N.  Y.  51,  82  N.  E. 
505. 

Certain  shares  of  stock  were 
pledged  to  a -bank  by  one  having  no 
authority  so  to  do.  Under  claim  of 
ownership  through  foreclosure  pro- 
ceedings the  bank  endeavored  to  se- 
cure registry  of  the  stock  in  its  name. 
The  court  held  that  registry  of  the 
transfer  would  be  enjoined  at  the  in- 
stance of  the  true  owner.  Eeynolds 
V.  Touzalin  Improvement  Co.,  62  Neb. 
236,  87  N.  W.  24. 

15  London  Joint  Stock  Bank  v.  Sim- 
mons, [1892]  App.  Cas.  201,  215.  And 
■see  Bangor  Elec.  Light  &  Power  Co. 
V.  Eobinson,  52  Fed.  520. 

As  to  estoppel  of  the  owner,  see 
§3853,  infra. 
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power  of  attorney.  This  is  true,  not  only  where  the  certificate  is  lost 
or  stolen,  and  the  assignment  and  power  of  attorney  is  forged  hy  the 
finder  or  thief,  but  also  whete  the  forgery  is  committed  by  one  to  whoip. 
the  certificate  has  been  intrusted  as  agent  or  bailee.^*  The  same  prin- 
ciple applies  where  an  assignment  of  a  certificate  of  stock  is  indorsed 
thereon  by  a  person  without  any  authority  or  apparent  authority 
from  the  owner,  although  without  any  fraudulent  intent.^'  And  even 
where  a  lost  or  stolen  certificate  has  been  indorsed  in  blank  by  the 
person  appearing  on  the  books  of  the  corporation  as  owner,  a  bona  fide 
transferee  acquires  no  title  as  against  the  .true  owner,^*  unless  the  latter 


16  United  States.  Western  XT.  Tel. 
Co.  V.  Davenport,  97  TJ.  S.  369,  24  L. 
Ed.  1047. 

Georgia.  Blaisdell  v.  Bohr,  68  Ga. 
56. 

Massachusetts.  Pratt  v.  Taunton 
Copper  Mfg.  Co.,  123  Mass.  110,  25 
Am.  Eep.  37;  Sewall  v.  Boston  Water 
Power  Co.,  4  Allen  277,  81  Am.  Dec. 
701. 

New  York.  Pollock  v.  National 
Bank,  7  N.  Y.  274,  57  Am.  Deo.  520; 
Eeichard  v.  Hutton,  158  App.  Dlv. 
122,  142  N.  Y.  Supp.  935. 

Pennsylvania.  Pennsylvania  Co. 
for  Insurance  on  Lives  &  Granting 
Annuities  v.  Franklin  Fire  Ins.  Co., 
181  Pa.  St.  40,  37  L.  E.  A.  780,  37  Atl. 
191. 

England.  Ashby  v.  Blackwell,  Am- 
bler 503,  2  Eden  299;  Hildyard  v. 
South  Sea  Co.,  2  P.  Wms.  76;  Simm  v. 
Anglo-American  Tel.  Co.,  5  Q.  B.  Div. 
1S8. 

"Inasmuch  as  stock  certificates  are 
not  strictly  negotiable  instruments, 
they  are,  when  stolen,  dealt  with  the 
same  as  chattels  and  not  as  com- 
mercial paper."  National  City  Bank 
of  Chicago  v.  Wagner,  216  Fed.  473. 

If  the  corporation  issues  a  new  cer- 
tificate upon  a  forged  or  unauthorized 
transfer,  the  real  owner  retains  his 
property  in  the  stock.  Crocker  v.  Old 
Oolony  E.  Co.,  137  Mass.  417. 

IT  Sewall    v.   Boston    Water   Power 


Co.,  4  Allen  (Mass.)  277,  81  Am.  Dee. 
701. 

18  United  States.  National  Safe 
Deposit,  Savings  &  Trust  Co.  v.  Hibbs, 
229  TJ.  e.  391,  57  L.  Ed.  1241,  aff'g 
32  App.  Cas.  (D.  C.)  459;  Bangor  Elec. 
Light  &,  Power  Co.  v.  Eobinson,  52. 
Fed.  520. 

Alabama.  East  Birmingham  Land 
Co.  V.  Dennis,  85  Ala.  565,  2  L.  E.  A. 
836,  7  Am.  St.  Eep.  73,  5  So.  317. 

California.  Swim  v.  Wilson,  90  Cal. 
126,  13  L.  E.  A.  605,  25  Am.  St.  Eep. 

110,  27  Pac.  33;  Barstow  v.  Savage 
Min.  Co.,  64  Cal.  388,  49  Am.  Rep. 
705,  1  Pac.  349  (limiting  Winter  v. 
Belmont  Man.  Co.,  53  Cal.  428) ;  Sher- 
wood V.  Meadow  Valley  Min.  Co.,  50 
Cal.  412. 

niinols.  Doran  v.  Miller,  124  lU. 
App.  551,  151  111.  App.  527,  aff'd  245 

111.  200,  91  N.  E.  1039. 
Massachusetts.      Barstow    v.     City 

Trust  Co.,  216  Mass.  330,  103  N.  E. 
911;  O'Herron  v.  Gray,  168  Mass.  573, 
40  L.  E  A.  498,  60  Am.  St.  Eep.  411, 
47  N.  E.  429.  See  also  Soollans  v. 
EoUins,  173  Mass.  275,  73  Am.  St. 
Eep.  284,  53  N.  E.  863. 

Minnesota.  Schumacher  v.  Greene 
Cananea  Copper  Co.,  117  Minn.  124, 
38  L.  E.  A.  (N.  S.)  180,  Ann.  Cas. 
1913  C  1115,  134  N.  W.  510. 

Nevada.  Bereich  v.  Marye,  9  Nev. 
312. 

New  York.  Knox  v.  Eden  Musee 
American   Co.,   148   N.   Y.   441,   31  L. 
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has  been  ^ilty  of  such  negligence  as  will  estop  him  from  asserting 
his  title.19 

Where  the  owner  of  a  certificate  of  shares  sells  part  of  them,  and 
executes  and  delivei's  an  assignment  of  the  part  so  sold  by  partially 
filling  up  the  blank  assignment  and  power  of  attorney  printed  on  the 
back  of  the  certificate,  ^jeing  guilty  of  no  want  of  care  in  the  mode  of 
filling  the  blank,  and  the  assignment  is  afterwards  altered  without  his 
consent,  whether  with  or  without  a  fraudulent  intent,  so  as  to  purport 
to  assign  the  whole  of  the  shares,  a  bona  fide  purchaser  of  all  of  the 
shares  from  the  assignee  acquires  no  title  to  those  not  assigned  by  the 
owner.'"* 

The  so-called  Uniform  Stock  Transfer  Act,  which  has  been  adopted 
in  a  number  of  states,  provides  that  the  delivery  of  a  certificate  to 
transfer  title  shall  be  effectual  though  made  by  one  having  no  right 
of  possession  and  having  no  authority  from  the  owner  of  the  certificate 
or  from  the  person  purporting  to  transfer  the  title.*^ 


E.  A.  779,  51  Am.  St.  Eep.  700,  42  N. 
E.  988;  Anderson  v.  Nicholas,  28  N.  Y. 
600;  Hannahs  v.  Hammond  Type- 
writer Co.,  158  App.  Div.  620,  143 
N.  Y.  Supp.  939;  Eeiehard  v.  Hutton, 
158  App.  Div.  122,  142  N.  Y.  Supp. 
935;  Wells  v.  Smith,  7  Abb.  Pr.  261. 

Ohio.  Farmers'  Bank  v.  Diebold 
Safe  &  Lock  Co.,  66  Ohio  St.  367,  58 
L.  E.  A.  620,  90  Am.  St.  Eep.  586,  64 
N.  E.  518. 

Fennsylvauia.  Biddle  v.  Bayard,  13 
Pa.  St.  150. 

Where  stock  is  stolen  from  a 
pledgee,  the  true  owner  may  assert 
title  to  it  in  whosoever  hands  he  may 
find  it,  subject  to  the  discharge  of  the 
pledgee's  lien.  Treadwell  v.  Clark, 
190  N.  Y.  51,  82  N.  E.  505,  affi'g 
114  N.  Y.  App.  Div.  493,  100  N.  Y. 
Supp.  1. 

Since  no  title  passes  to  the  pur- 
chaser, the  transfer  agent  of  the  cor- 
poration is  not  liable  to  him  either 
in  contract  or  tort  for  refusal  to 
.  return  the  certificate  when  presented 
by  him  for  transfer,  or  to  issue  there- 
for a  new  certiicate.  Barstow  v.  City 
Trust  Co.,  216  Mass.  330,  103  N.  E. 
911. 


Where  the  cashier  of  a  bank  in 
which  stock  has  been  deposited  for 
safe-keeping  takes  the  same  without 
authority,  and  pledges  it  as  his  own, 
the  pledgee  acquires  no  title  or  lien- 
as  against  the  owner.  O'Herron  v. 
Gray,  supra. 

19  See  §  3853,  infra. 

20Sewall  V.  Boston  Water  Power 
Co.,  4  Allen  (Mass.)  277,  SI  Am.  Dec. 
701. 

21  Section  5  of  the  act  provides: 
"The  delivery  of  a  certificate  to 
transfer  title  in  accordance  with  the 
provisions  of  section  one,  shall  be  ef- 
fectual, except  as  provided  in  section 
seven,  though  made  by  one  having  no 
right  of  possession  and  having  no 
authority  from  the  owner  of  the  cer-  • 
tificate  or  from  the  person  purporting 
to  transfer  the  title." 

Section  7  of  the  act  provides:  "If 
the  indorsement  or  delivery  of  a  cer- 
tificate, (a)  was  procured  by  fraud 
■or  duress,  or  (b)  was  made  under  such 
mistake  as  to  make  the  indorsement 
!or  delivery  inequitable;  or  if  the 
delivery  of  a  certificate  was  made 
(c)  without  the  authority  of  the 
ownerj  or  (d)  after  the  owner's  death 
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§  3835.  Transfers  by  persons  under  legial  disability.  A  corpora- 
tion is  liable  if  it  recognizes  a  power  of  attorney  to  transfer  shares 
executed  by  a  person  under  legal  disability,  as  an  infant  or  insane 
person,  and  allows  a  transfer  under  the  same  on  the  books.^^  But  if  a 
sale  by  a  minor  is  merely  voidable  at  his  election,  the  corporation  has 
no  right  to  refuse  to  make  the  transfer  until  it  is  avoided.^ 

Although  a  sale  of  stock  by  a  married  woman  to  her  husband  with- 
out an  order  of  court  is  void,  a  corporation  which  tmnsfers  stock  on 
its  books  pursuant  to  such  a  sale  cannot  be  held  accountable  to  her 
therefor,  unless,  at  the  time  it  made  the  transfer  or  before  the  stock 
got  into  the  hands  of  an  innocent  purchaser,  it  had  notice  of  the 
marital  relation  existing  between  the  parties.^*  The  corporation  is 
bound  to  take  notice  of  the  devolution  of  shares  of  stock  constituting 
community  property  on  the  death  of  one  of  the  spouses,  and  will  be 
liable  if  it  recognizes  a  transfer  in  violation  of  the  rights  of  persons 
who  inherit  an  interest  therein  under  the  statute,®^  provided  it  knows 


or  legal  incapacity,  the  possession  of 
the  certificate  may  be  reclaimed  and 
the  transfer  thereof  rescinded,  unless: 
(1)  The  certificate  has  been  trans- 
ferred to  a  purchaser  for  value  in  good 
faith  without  notice  of  any  facts  mak- 
ing the  transfer  wrongful,  or,  (2)  the 
injured  person  has  elected  to  waive 
the  injury,  or  has  been  guilty  of 
laches  in  endeavoring  to  enforce  his 
rights. ' ' 

Section  1  of  the  act  prescribes  the 
manner  in  which  stock  may  be  trans- 
ferred.    (See  i  3784,  supra.) 

Section  8  of  the  act  provides:  "Al- 
though the  transfer  of  a  certificate 
or  of  shares  represented  thereby  has 
been  rescinded  or  set  aside,  neverthe- 
less, if  the  transferee  has  possession 
of  the  certificate  or  of  a  new  certifi- 
cate representing  part  or  the  whole 
of  the  same  shares  of  stock,  a  subse- 
quent transfer  of  such  certificate  by 
the  transferee,  mediately  or  immedi- 
ately, to  a  purchaser  for  value  in 
good  faith,  without  notice  of  any 
facts  making  the  transfer  wrongful, 
shaJl  give  such  purchaser  an  inde- 
feasible right  to  the  certificate  and 
the  shares  represented  thereby." 


This  act  is  in  force  in  Louisiana, 
Maryland,  Massachusetts,  Michigan, 
New  Jersey,  New  York,  Ohio,  Penn- 
sylvania, Bhode  Island,  Wisconsin  and 
Alaska. 

In  Miller  v.  Doran,  151  111.  App. 
527,  afe'd  245  111.  200,  91  N.  E. 
1039,  it  is  said  that  the  act,  which 
has  not  yet  been  adopted  in  that 
state,  provides  for  the  protection  of  a 
bona  fide  purchaser  or  pledgee  of  a 
certificate  which  is  stolen  after  it  has 
been  indorsed  in  blank. 

These  provisions  have  no  extrater- 
ritorial application.  Barstow  v.  City 
Trust  Co.,  216  Mass.  330,  103  N.  E. 
911. 

22  Chew  V.  Bank  of  Baltimoie,  14 
Md.  299. 

23  Smith  V.  Railroad,  91  Tenn.  221, 
18  S.  "W.  546. 

24Bigby  V.  Atlanta  &  W.  P.  B.  Co., 
119  Ga.  685,  46  S.  E.  827. 

28  It  is  bound  to  take  notice  that 
the  stock,  whether  registered  in  the 
name  of  one  spouse  or  the  other,  de- 
volves in  indivision  upon  the  heirs 
of  the  deceased  spouse  and  the  sur- 
viving spouse,  and  that,  if  such  heirs 
are  minors,  their  interest  can  be  sold 
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that  the  stock  involved  iu  the  transaction  was  community  property.^^ 

The  Unifo^rm  Stock  Transfer  Act  provides  that  nothing  therein 
"shall  be  construed  as  enlarging  the  powers  of  an  infant  or  other 
person  lacking  full  legal  capacity  *  •  *  to  make  a  valid  indorse- 
ment, assignment  or  power  of  attorney. ' '  *'' 

§3836.  Unauthorized  or  fraudulent  transfers  by  agents.     The 

effect  of  an  unauthorized  transfer  of  shares  by  a  person  as  agent  for 
the  owner  must  be  determined  by  applying  the  general  principles  of 
the  law  of  agency.  If  the  transfsr  is  within  neither  the  actual  nor 
the  apparent  scope  of  the  agent's  authority,  the  principal  is  not  bound, 
and  the  transferee  acquires  no  title.  But  it  is  otherwise  if  the  transfer 
is  within  the  apparent  authority  with  which  the  principal  has  clothed 
the  agent,  although  not  within  his  actual  authority,  if  the  transferee 
relies  on  his  apparent  authority,  and  has  no  notice  of  the  limitations 
upon  such  authority  as  between  the  principal  and  agent,  or  of  secret 
instructions  of  the  principal  to  the  agent.^' 

If  an  agent  for  the  purchase  of  stock  takes  the  legal  title  to  it  in 
his  own  name,  without  the  knowledge  of  the  principal,  a  bona  fide  pur- 
chaser from  the  agent  takes  title  as  against  th^  principal.^® 

If  a  person  having  possession  of  a  certificate  of  stock  as  agent  for 
another  transfers  it  as  his  own,  there  is  no  question  of  agency,  but  the 
case  is  governed  by  the  principles  stated  in  the  preceding  sections. 
If,  by  an  assignment  and  power  of  attorney,  or  otherwise,  the  principal 
has  clothed  the  agent  with  apparent  title,  a  bona  fide  purchaser  from 
him  acquires  a  good  title  as  against  the  principal,  for  the  latter  is  es- 
topped to  assert  his  title.^"  This  rule  does  not  apply,  however,  where 
the  person  in  possession  of  the  certificate  does  not  assume  to  transfer 

only  in  the  manner  prescribed  by  law.  in     force     in     Louisiana,     Maryland, 

Leurey  v.  Bank  of  Baton  Kouge,  131  Massachusetts,  Michigan,  New  Jersey, 

La.  30,  Ann.  Gas.  1913  E  1168,  58  So.  New      York,    '  Ohio,      Pennsylvania, 

1022.  Ehode  Island,  Wisconsin  and  Alaska. 

26  Leurey  v.  Bank  of  Baton  Rouge,  28Brittan  v.  Oakland  Bank  of  Sav- 
131  La.  30,  Ann.  Cas.  1913  E  1168,  58  ings,  124  Cal.  282,  71  Am.  St.  Eep. 
So.  1022.  58,  57  Pac.  84;   Furber  v.  Dane,  203 

The  knowledge  of  an  officer  of  the  Mass.  108,  89  N.  B.  227;  Commercial 

corporation  in  this  regard  will  not  be  Bank  v.  Kortright,  22  Wend.  (N.  Y.) 

imputed  to  it,  where   he   acquires  it  348,  34  Am.  Dec.  317. 

while  purchasing  the  stock  in  his  in-  See  standard  works  on  agency, 

dividual    capacity    and    for    his    own  29  Johnson  v.  First  Nat.  Bank,  132 

personal  benefit.     Leurey  v.  Bank  of  N.  Y.  App.  Div.  524,  117  N.  Y.  Supp. 

Baton  Eouge,  131  La.  30,  Ann.  Cas.  39,   aff'd    200   N.   Y.   593,    94   N.   E. 

1913  E  1168,  58  So.  1022.  1095. 

27  See  §2   of  the  act.     This  act  is  30  See  §3853,  infra. 
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the  certificate  as  owner,  but  assumes  to  act  as  agent  of  the  owner, 
and  falsely  represents  that  he  has  authority  from  the  latter  to  sell  or 
pledge  the  same.  In  such  ei  case,  the  owner  is  not  estopped  as  against 
the  purchaser  or  pledgee,  unless  he  has  held  the  transferrer  out  as 
having  authority  to  so  act  for  him ;  and  the  fact  that  he  has  clothed 
the  transferrer  with  apparent  title  to  the  stock,  so  that  he  would  be 
estopped  if  the  latter  had  transferred  the  same  as  owner,  is  imma- 
terial.^^ 

Where  stock  indorsed  in  blank  is  fraudulently  taken  from  the  posses- 
sion of  a  pledgee  by  his  agent  and  servant  and  pledged  to  secure  the 
individual  debt  of  the  latter,  the  title  of  the  second  pledgee  cannot 
be  upheld  on  the  ground  of  implied  agency.^^ 

A  broker  who  purchases  stock  for  another  broker  and  who  knows  or 
has  reason  to  know  that  the  latter  is  buying  it  for  a  third  person 
■  has  no  reason  to  suppose  that  the  latter  will  be  willing  to  have  it  used 
to  pay  his  broker's  debts,  and  cannot  hold  it  under  a  pledge  to  secure 
such  a  debt  to  him,  even  though  the  name  of  the  principal  is  not  dis- 
closed.'* 

Authority  on  the  part  of  an  agent  to  sell  or  transfer  stock  for  the 
benefit  of  the  principal  does  not  authorize  him  to  pledge  it  as  security 
for  his  individual  indebtedness,'*  or  to  procure  a  transfer  of  the  stock 
on  the  corporate  books  and  an  issuance  of  new  shares  therefor  to  him- 
self as  an  individual.'* 

"Where  the  by-laws  of  a  corporation  declare  that  its  stock  shall  be 
transferred  upon  proper  assignment  and  delivery  to  the  assignee  of 
the  certificate,  the  corporation  is  liable  if  it  accepts  a  surrender  of 
the  certificate,  and  issues  a  new  certificate  therefor  to  and  in  the  name 
of  an  agent  of  the  owner,  when  the  certificate  is  not  indorsed  or  as- 

31  Merchants '  Bank  v.   Livingston,      St.  Eep.  166,  24  Pae.  436. 

74  N.  y.  223.  A  transfer  of  stock  from  a  princi- 

32  Where  the  agent  does  not  pre-  pal  to  his  agent  on  the  boots  of 
tend  to  have  or  to  exercise  any  such  the  corporation  is  not  authorized  by 
authority.  Farmers'  Bank  v.  Diebold  the  fact  that  the  principal  has  giv- 
Safe  &  Lock  Co.,  66  Ohio  St.  367,  en  the  agent  a  general  power  of  at- 
58  L.  E.  A.  620,  90  Am.  St.  Eep.  586,  torney  empowering  him,  among  other 
64  N.  E.  518.  things,  ' '  to  sell,  dispose  of,  transfer, 

33  Fisher  v.  Brown,  104  Mass.  259,  and  deliver  all  or  any  of  my  interests 
6  Am.  Eep.  235.  in   the   capital   stock  of  any   associa- 

34Eead  v.  Cumberland  Telegraph  &  tion,    bodies    corporate    or    politic." 

Telephone    Co.,    93    Tenn.    482,    27   S.  Tafet  v.  Presidio  &  F.  E.  Co.,  84  Cal. 

"W.  660.  131,  11  L.  R.  A.  125,  18  Am.  St.  Eep. 

36  TafEt    V.    Presidio    &  F.  E.  Co.,  166,  24  Pac.  436. 
84  Cal.  131,  11  L.  B.  A.  125,  18  Am. 
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signed  either  by  the  owner  or  the  agent,  although  the  agent  has  a 
general  power  of  attorney  empowering  him  to  sell,  transfer  and  deliver 
all  the  interest  of  the  principal  in  the  capital  stock  of  any  corporation.** 

§  3837.  Unauthorized  or  fraudulent  transfers  by  trustees — Rights 
and  liabilities  of  transferee.  Whether  a  transferee  of  shares  from 
a  trustee  acquires  title  as  against  the  equitable  rights  of  the  cestui 
que  trust  depends  upon  the  circumstances.  If  the  trustee  appears  on 
the  books  of  the  corporation  as  the  absolute  owner  of  the  shares,  and 
the  transferee  has  no  notice,  actual  or  constructive,  that  he  holds  the 
title  ill  trust,  he  certainly  acquires  a  good  title.*''  ' '  The  general  rule 
is,  that  when  the  legal  title  and  apparent  unlimited  power  of  disposi- 
tion is  vested  in  a  person,  the  rights  of  a  purchaser  from  him,  for  a 
valuable  consideration,  without  notice  of  a  secret  trust  upon  which  the 
property  is  held,  are  unaffected ;  the  purchaser  in  such  case  acquires  an 
equity  equal  in  dignity  to  the  outstanding  equity  of  which  he  has 
no  notice.  This  principle  is  applicable  to  the  sale  and  transfer  of 
certificates  of  stock.  It  has  accordingly  been  held  that  a  power  of 
attorney  on  a  certificate  of  stock,  authorizing  its  transfer  to  any  per- 
son, renders  the  stock  transferable  by  delivery;  and  if  the  holder  of 
suofe  certificate  is  shown  to  be  a  purchaser  for  value,  without  notice 
of  an  outstanding  equity,  from  the  person  to  whom  it  was  issued,  or 
his  transferee,  his  title  as  such  owner  cannot  be  impeached.  This  prin- 
ciple, so  far  as  we  have  discovered,  is  uniformly  sustained  by  the 
authorities. ' '  **  The  fact  that  the  transfer  is  not  registered  on  the 
books  of  the  corporation  as  required  by  a  charter  or  statutory  provi- 

36  Taflt  V.  Presidio  &  F.  E.  Co.,  Si  Mills  v.  Townsend,  109  Mass.  113. 
Cal.  131,  11  L.  E.  A.  125,  18  Am.  St.  New  Jersey.     Mt.   Holly,  L.   &  M. 
Eep.  166,  24  Pae.  436.  Turnpike  Co.  v.  Ferree,  17  N.  J.  Eq. 

37  United   States.     Lowry   v.    Com-  117. 

mercial  &  Parmers'  Bank,  Taney  310,  New  York.     Weaver  v.  Harden,  49 

Ped.  Gas.  No.  8,581.  N.  Y.  286;  Leiteli  v.  "Wells,  48  N.  Y. 

Alabama.       Winter   v.   Montgomery  585. 

Gas-Light  Co.,  89  Ala.  544,  7  So.  773.  OUo.    Dueber  Watch  Case  Mfg.  Co. 

Oalifomia.      Brewster    v.   Sime,    42  v.  Daugherty,  62  Ohio  St.  589,  57  N". 

3al.  139.  E.  455. 

Georgia.     Nutting  v.  Thomason,  46  Tennessee.     Smith   v.   Eailroad,   91 

Ga.  34.  Tenn.  221,  18  S.  W.  546. 

Indiana.      Weyar    v.    Second    Nat.  Texas.      Anderson    v.    Waco    State 

Bapk,  57  Ind.  198.  Bank,   92   Tex.   506,  71  Am.  St.  Eep. 

Maryland.    Albert  v.  Savings  Bank;  •  867,  49  S.  W.  1030. 

IMd.  Ch.  407;  Farmers' &  Mechanics'  England.     Dodds  v.   Hills,   2   Hem. 

Bank  v.  Wayman,  5  Gill  336.  &  M.  424. 

Massachusetts.       Loring    v.      Salis-  38  Winter  v.  Montgomery  Gas-Ligb* 

bury  Mills,  125  Mass.  138;  Salisbury  Co.,  89  Ala.  544,  7  So.  773.. 
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sion  is  immaterial,  for  registration  is  not  necessary  to  pass  the  title  as 
between  the  transferrer  and  transferee.*' 

The  rule  is  different  where  the  transferee  has  actual  or  constructive 
notice  that  the  shares  are  held  in  trust.  In  such  a  case,  as  a  general 
rule,  he  tfikes  subject  to  the  trust  and  in  subordination  to  the  equitable 
rights  of  the  cestui  que  trust.*"*  "Notice  of  the  existence  of  a  trust 
is  by  all  the  authorities  held  to  impose  the  duty  of  inquiry  as  to  its 
character  and  limitations."*^    "And  whatever  is  sufficient  to  put  a 


39  "Winter  v.  Montgomery  Gas-Light 
Co.,  89  Ala.  544,  7  So.  773;  Dodds  v. 
Hills,  2  Hem.  &  M.  424, 

That  registration  is  not  necessary 
as  between  the  parties,  see  §  3794, 
supra. 

40  Winter  v.  Montgomery  Gas-Light 
Co.,  S9  Ala.  544,  7  So.  773;  O'Herron 
V.  Gray,  168  Mass.  573,  40  L.  E.  A. 
498,  60  Am.  St.  Eep.  411,  47  N.  B. 
429;  Blake  v.  Traders'  Nat.  Bank,  145 
Mass.  13,  la  N.  E.  414;  Loring  v. 
Brodie,  134  Mass.  453;  Shaw  v.  Spen- 
cer, 100  Mass.  382,  97  Am.  Dec.  107, 
1  Am.  Eep.  115;  Clemens  v.  Heelt 
scher,  185  Pa.  St.  476,  40  Atl.  80. 

A  pledgee  who  takes  with  notice 
that  the  pledge  is  a  breach  of  trust 
holds  the  stock  as  trustee  ex  male- 
ficio,  and  cannot  acquire  title  thereto 
by  adverse  holding  under  the  stat- 
ute of  limitations,  at  least  unless"  the 
cestui  que  trust  has  actual  notice  of 
his  adverse  holding.  Marshall's  Es- 
tate, 138  Pa.  St.  285,  22  Atl.  24. 

Notice  to  the  cashier  of  a  bank 
that  stock  pledged  to  it  is  held  in 
trust  is  notice  to  the  bank.  Loring  v. 
Brodie,  134  Mass.  453. 

A  statutory  provision  that  the  de- 
livery of  a  stock  certificate  to  a  bona 
fide  purchaser  with  a  written  transfer 
or  power  oil  attorney  ^hall  be  a  suflS- 
cient  delivery  to  pass  title  in  no  way 
affects  the  power  of  an  executor  or 
other  trustee  to  sell  and  convey  stock. 
Jones  V.  Atchison,  T.  &  S.  P.  E.  Co., 
150  Mass.  304,  5  L.  E.  A.  538,  23  N. 
B.  43. 

41  Shaw  V.  Spencer,  100  Mass.  382, 


97  Am.  Dec.  107,  1  Am.  Eep.  115, 
quoted  with  approval  in  First  Nat. 
Bank  of  Paterson  v.  National  Broad- 
way Bank,  22  N.  Y.  App.  Div.  24, 
47  N.  Y.  Supp.  880,  aff'd  156  N.  Y. 
459,  42  L.  E.  A.  139,  51  N.  E.  398; 
and  see  to  the  same  effect  Duncan  v. 
Jaudon,  15  "Wall.  (U.  S.)  165,  21  L. 
Ed.  142;  Grafain  v.  Eobb,  84  Md.  451, 

35  Atl.  971;  O'Herron  v.  Gray,  168 
Mass.  573,  40  L.  E.  A.  498,  60  Am. 
St.  Eep.  411,  47  N.  E.  429;  Loring  v. 
Brodie,  134  Mass.  453;  Clemens  v. 
Heokscher,  185  Pa.  St.  476,  40  Atl. 
80;  Marshall's  Estate,  138  Pa.  St.  285, 
22  Atl.  24.  See  also  Carter  v.  Manu- 
facturers '  National  Bank,  71  Me.  448, 

36  Am.  Eep.  338. 

A  pledgee  of  stock  held  in  trust  is 
bound  to  examine  the  instrument  of 
trust.  Pirst  Nat.  Bank  of  Paterson  v. 
National  Broadway  Bank,  156  N.  Y. 
459,  42  L.  E.  A.  139,  51  N.  B.  398, 
aff'g  22  N.  Y.  App.  Div.  24,  47  N.  Y. 
Supp.  880. 

"Notice  of  the  existence  of  an  in- 
strument of  trust  affects  the  party 
purchasing  trust  property  with  full 
notice  of  its  contents,  whether  he 
chooses  to  examine  it  or  not.  *  *  * 
He  should  be  thus  affec^-ed,  not  only 
with  what  appears  on  the  face  of 
such  an  instrument  in  terms,  but  by 
the  information  given  by  it,  if  such 
information,  when  made  the  subject 
'  of  fair  and  reasonable  examination, 
would  show  the  conduct  of  the  trus- 
tee to  be  such  as  it  did  not  permit." 
Loring  v.  Brodie,  134  Mass.  453. 
The   burden   is    on   the  pledgee  to 


6440 


Gh.  56] 


Stock  and  Stockholders 


[§  3837 


person  of  ordinary  prudence  upon  inquiry  is  constructive  notice  of 
everything  to  which  that  inquiry  might  have  led. ' '  ^  The  transferee, 
under  such  circumstances,  takes  the  stock  at  his  peril,  for  there  is  no 
presumption  that  the  trustee  has  a  right  to  sell  it,**  since  the  common 
duty  of  a  trustee  is  not  administration  or  sale,  b^t  custody  and  man- 
agement for  his  cestui  que  trust.** 

"Any  person  who  receives  property,  knowing  that  it  is  the  subject 
of  a  trust  and  that  it  has  been  transferred  in  violation  of  the  duty 
or  power  of  the  trustee,  takes  it  subject  to  the  right,  not  only  of  the 
cestui  que  trust,  but  also  of  the  trustee,  to  reclaim  the  property. ' '  ** 


prove  what  inquiry  was  made.  First 
Nat.  Bank  of  Paterson  v.  National 
Broadway  Bank,  156  N.  Y.  459,  42  L. 
E.  A.  139,  51  N.  E.  398,  aff'g  22  N. 
Y.  App.  Div.  24,  47  N.  Y.  Supp.  880. 

42  Shaw  V.  Spencer,  100  Mass.  382, 
97  Am.  Dec.  107,  1  Am.  Kep.  115, 
quoted  with  approval  in  First  Nat. 
Bank  of  Paterson  v.  National  Broad- 
way Bank,  22  N.  Y.  App.  Div.  24,  .47 
N.  Y.  Supp.  880,  afE'd  156  N.  Y.  459, 
42  L.  R.  A.  139,  51  N.  E.  398.  And 
see  to  the  same  effect  Duncan  v.  .Tau- 
don,  15  "Wall.  (TJ.  S.)  165,  21  L.  Ed. 
142;  Johnson  v.  Amberson,  140  Ala. 
342,  87  So.  273;  Northwestern  Port- 
land Cement  Co.  v.  Atlantic  Portland 
Cement  Co.,  —  Cal.  — ,  163  Pao.  47; 
Clemens  v.  Heckscher,  185  Pa.  St.  476, 
40  Atl.  80. 

In  such  case  the  pledgee  is  charge- 
able with  notice  of  everything  which, 
upon  inquiry,  he  could  have  ascer- 
tained from  the  cestui  que  trust. 
Duncan  v.  Jaudon,  15  Wall.  (U.  S.) 
165,  21  L.  Ed.  142. 

"Knowledge  of  the  trustee's  vio- 
lation of  the  trust  conditions  will  be 
chargeable  to  the  person  dealing  with 
him,  if  the  facts  were  such  as,  in 
reason,  to  put  him  upon  inquiry  and 
to  require  him  to  make  some  investi- 
gation, as  a  result  of  which  the  true 
title  and  authority  of  the  trustee 
might  have  been  disclosed.  He  will, 
then,  be  regarded  as  having  con- 
structive notice  of  the  terms  of  the 


trust,  whence  the  trustee  derives  his 
power  to  act."  First  Nat.  Bank  of 
Paterson  v.  National  Broadway  Bank, 
156  N.  Y.  459,  42  L.  E.  A.  139,  51  N. 
E.  398,  afl'g  22  N.  Y.  App.  Div.  24, 
47  N.  Y..  Supp.  880. 

43  Duncan  v.  Jaudon,  15  Wall.  (TJ. 
e.)  165,  21  L.  Ed.  142;  Gaston  v. 
American  Exch.  Nat.  Bank,  29  N.  J. 
Eq.  98. 

"Trustees  have  no  authority  to  sell 
the  trust  property,  unless  authorized 
by  the  instrument  creating  the  trust 
or  by  an  order  of  the  court  of  equity, 
and  purchasers  buy  from  them  at  their 
peril."  Cox  v.  First  Nat.  Bank,  119 
N.  C.  302,  26  S.  E.  22. 

The  Uniform  Stock  Transfer  Act, 
§  2,  provides  that  nothing  therein 
shall  be  construed  as  enlarging  the 
powers  of  a  trustee  to  make  a  valid 
indorsement,  assignment  or  power  of 
attorney.  This  act  is  in  force  in 
Louisiana,  Maryland,  Massachusetts, 
Michigan,  New  Jersey,  New  York, 
Ohio,  Pennsylvania,  Rhode  Island, 
Wisconsin  and  Alaska. 

44  Duncan  v.  Jaudon,  15  Wall.  (IT. 
6.)  165,  21  L.  Ed.  142;  Carter  v.  Man- 
ufacturers' Nat.  Bank,  71  Me.  448, 
36  Am.  Rep.  338;  Gaston  v.  American 
Exch.  Nat.  Bank,  29  N.  J.  Eq.  98; 
Prall  V.  Tilt,  28  N.  J.  Eq.  479,  aff'g 
27  N.  J.  Eq.  393. 

45  First  Nat.  Bank  of  Paterson  v. 
National  Broadway  Bank,  156  N.  Y. 
459,  42  L.  E.  A,   139,  51  N.  E.  398, 
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According  to  the  weight  of  authority,  the  fact  that  stock  stands  on 
the  books  of  the  corporation  in  the  name  of  a  person  "as  trustee,"  or 
that  the  holder  is  described  as  a  "trustee"  in  the  certificate,  is  notice 
to  persons  dealing  with  him  that  he  does  not  hold  the  shares  in  his  own 
right,  and  is  sufficient  to  put  them  on  inquiry  as  to  his  authority  to 
transfer  them.*®  Where  a  person  holding  a  certificate  of  stock  "as 
trustee"  pledges  or  transfers  the  same  as  security  for  or  in  payment 
of  his  own  debt,  this  is  of  itself  sufficient  to  put  the  person  taking  the 
certificate  upon  inquiry  as  to  his  authority  to  do  so,*''  since  prima 


aff'g  22  N.  Y.  App.  Div.  24,  47  N.  T. 
Supp.  880. 

«  See   §  3839,  infra. 

47  United  States.  Duncan  v.  Jau- 
don,  15  "Wall.  165,  21  L.  Ed.  142. 

Alabama.  Johnson  v.  Amberson, 
140  Ala.  342,  37  So,  273. 

Massachusetts.  Shaw  v.  Spencer,  100 
Mass.  382,  97  Am.  Dec.  107,  1  Am. 
Eep.  115.  See  also  Fisher  v.  Brown, 
104  Mass.  259,  6  Am.  Eep.  235. 

New  Jersey.  Gaston  v.  American 
Bxch.  Nat.  Bank,  29  N.  J.  Eq.  98. 

New  York.  First  Nat.  Bank  of 
Paterson  v.  National  Broadway  Bank, 
22  App.  Div.  24,  47  N.  Y.  Supp.  880, 
aff'd  156  N.  Y.  459,  42  L.  E.  A.  139, 
51  N.  E.  398. 

Pennsylvajiia.  Clemens  v.  Heck- 
scher,  185  Pa.  St.  476,  40  Atl.  80.  See 
also  Marshall's  Estate,  138  Pa.  St. 
285,  22  Atl.  24. 

England.  "Walker  v.  Taylor,  4  L. 
T.   (N.  S.)   845. 

This  ia  true  where  the  transferee  re- 
ceives the  stock  to  be  applied  as  a 
credit  on  a  pre-existing  personal  in- 
debtedness of  the  trustee  to.  him. 
Johnson  v.  Amberson,  140  Ala.  342,  37 
So.  273. 

"It  matters  not  whether  the  stock 
is  pledged  for  an  antecedent  debt  of 
the  trustee  or  for  money  lent  him  at 
the  time.  It  is  unlawful  to  use  it  for 
either  purpose."  Duncan  v.  Jaudon, 
15  "Wall.  (IT.  8.)  165,'  21  L.  Ed.  142. 

An  examination  of  the  instrument 
creating  the  trust  is  required  to  pro- 
tect one  who  takes  a  pledge  ot  stock 


from  a  known  trustee  to  secure  a 
loan,  at  the  request  of  one  who  claims 
untruly  to  be  the  sole  beneficiary  of 
the  trust,  and  whom  an  order  appoint- 
ing the  trustee  describes  as  "the  only 
person  directly  interested  in  the 
trust,"  but  who  in  fact  has  only  a 
life  estate.  First  Nat.  Bank  of  Pat- 
erson V.  National  Broadway  Bank,  22 
N.  Y.  App.  Div.  24,  47  N.  Y.  Supp. 
880. 

But  where  a  husband,  holding  cer- 
tificates of  stock  in  trust  for  his  wife 
for  life,  with  remainder  to  her  chil- 
dren, pledged  the  same  as  collateral 
for  her  note,  discounted  by  the 
pledgee,  with  her  written  authority 
and  representation  that  she  was  the 
owner,  and  the  pledgee,  on  nonpay- 
ment, sold  the  stock  at  public  sale, 
in  accordance  with  the  note,  purchas- 
ing himself,  it  was  held  that  the 
transaction  was  equivalent  to  a 
pledge  by  the  wife  of  her  separate 
interest  in  the  trust,  and  estopped 
her  to  claim  any  interest  in  the  stock, 
there  being  no  statute  prohibiting 
alienation  of  their  interests  by  ces- 
tuis  que  trust.  First  Nat.  Bank  of 
Paterson  v.  National  Broadway  Bank, 
156  N.  Y.  459,  42  L.  E.  A.  139,  51  N.  . 
E.  398,  modifying  22  N.  Y.  App.  Div. 
24,  47  N.  Y.  Supp.  880. 

A  power  given  ta  a  trustee  to  sell 
stock  held  by  him,  and  reinvest  the 
proceeds,  gives  him  no  authority  to 
pledge  the  same.  First  Nat.  Bank  of 
Paterson  v,  National  Broadway  Bank, 
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facie  the  trustee  has  no  authority  to  pledge  the  stock  for  such  a  pur- 
pose,** and,  the  transaction  is  out  of  the  common  course  of  business.*' 

If  a  trustee  has  authority  to  sell  and  transfer  shares,  the  title  of  a 
bona  fide  purchaser  is  not  affected  by  the  fact  that,  unknown  to  him,  the 
sale  is  made  in  violation  of  the  trust.*"  Nor,  under  such  circumstances, 
are  purchasers  from  the  trustee  obliged  to  see  to  the  application  of  the 
purchase  money,  and  their  title  cannot  be  affected  by  a  misapplica- 
tion of  the  same  in  which  they  take  no  part.*^  And  this  is  the  rule 
by  statute  in  some  jurisdictions.*^  The  contrary  is  true,  however,  if 
the  party  dealing  with  the  trustee  has,  at  the  time,  reasonable  ground 
to  believe  that  he  intends  to  misapply  the  money,  or  is,  in  the  very 
transaction,  applying  it  to  his  own  private  use.** 

When  a  trustee  fraudulently  transfers  certificates  of  stock  in  breach 
of  the  trust,  the  cestui  que  trust  may  waive  his  right  to  assert  his 
claim  against  the  transferee,  or  be  estopped  by  his  conduct  from 
asserting  the  same.  But  to  constitute  a  waiver,  there  must  be  an 
intentional  relinquishment  of  his  right ;  and  to  constitute  an  estoppel, 
he  must,  by  his  negligence  or  acts,  have  induced  the  transferee  to 
innocently  and  ignorantly  change  his  position  for  the  worse  in  such 


156  N.  T.  459,  42  L.  E.  A.  139,  51 
ISr.  B.  398,,  modifying  22  N.  T.  App. 
Div.  24,  47  N.  Y.  Supp.  880. 

One  who  has  taken  a  pledge  of  cer- 
tificates of  stock  which  showed  on 
their  face  that  the  stock  was  held 
in  trust  is  not  excused  for  failure  to 
make  inquiry  by  the  fact  that  the 
stock  had  been  pledged  before  with 
the  knowledge  of  the  cestui  que  trust 
and  was  in  pledge  at  the  time  he  took 
it.  Olemens  v.  Heckscher,  185  Pa.  St. 
476,  40  Atl.  80. 

48  Shaw  V.  Spencer,  100  Mass.  382, 
97  Am.  Deo.  107,  1  Am.  Eep.  115; 
First  Nat.  Bank  of  Paterson  v.  Na- 
tional Broadway  Bank,  22  N.  T.  App. 
Div.  24,  47  N.  Y.  Supp.  880,  aff'd 
156  N.  Y.  459,  42  L.  E.  A.  139,  51  N. 
E.  398;  Clemens  v.  Heckscher,  185  Pa. 
St.  476,  40  Atl.  80. 

49  Duncan  v.  Jaudon,  15  "Wall.  (U. 
S.)  165,  21  l!  Ed.  142;  Shaw  v.  Spen- 
cer, 100  Mass.  382,  97  Am.  Dec.  107, 
1  Am.  Rep.  115;  First. Nat.  Bank  of 
Paterson  v.  National  Broadway  Bank, 


22  N.  Y.  App.  Div.  24,  47  N.  Y.  Supp. 
880,  aff'd  156  N.  Y.  459,  42  L.  E.  A. 
139,  51  N.  E.  398;  Clemens  v.  Heck- 
scher, 185  Pa.  St.  476,  40  Atl.  80. 

BO  Dowry  v.  Commercial  &  Farm- 
ers'  Bank  of  Baltimore,  Taney  310, 
Fed.  Cas.  No.  8,581;  Brewster  v.  Sime, 
42  Cal.  139;  Albert  v.  Savings  Bank 
of  Baltimore,  1  Md.  Ch.  407,  2  Md. 
159. 

51  Hughes  v.  Drove;rs '  &  Mechanics ' 
Nat.  Bank,  86  Md.  418,  38  Atl.  936; 
Ashton  v.  Atlantic  Bank,  3  Allen 
(Mass.)  217. 

52  By  statute  in  Kentucky  fidu- 
ciaries holding  stock  in  trust  are 
given  power  to  sell  the  same  and  re- 
invest the  proceeds,  and  it  is  spe- 
cifically provided  that  a  purchaser  in 
good  faith  from  such  a  fiduciary  shall 
not  be  bound  to  look  to  the  applica- 
tion of  the  proceeds  Of  the  sale.  Bank 
of  Kentucky  v.  Winn,  110  Ky.  140, 
61  S.  "W..-32, 

53Duncan  v.  Jaudon,  15  Wall.  (U. 
e.)  165,  21  L.  Ed.  142. 
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a  manner  that  it  would  operate  as  a  fraud  upon  hiin  to  allow  the  right 
to  be  asserted.** 

The  owner  of  stock  certificates,  which  have  been  fraudulently  sold 
or  pledged  by  one  holding  them  as  trustee,  is  not  estopped  to  assert 
his  claim  thereto  by  Tiis  conduct  in  standing  by  after  having  notified 
the  purchaser  or  pledgee  of  his  claim  and  demanded  the  certificates 
and  without  protest  allowing  the  purchaser  or  pledgee  to  pay  an 
assessment  on  the  stock.** 

§  3838.  —  Liability  of  corporation.  What  has  been  said  above  ap- 
plies to  the  corporation  itself  where  it  is  sought  to  hold  it  liable  for 
permitting  a  transfer  of  stock  by  a  trustee  in  violation  of  the  trust. 
If  the  corporation  has  actual  or  constructive  notice  that  the  stock  is 
held  in  trust,  it  becomes  its  duty  to  use  reasonable  diligence  to  ascer- 
tain whether  the  trustee  has  authority  to  transfer  the  stock  before 
permitting  the  transfer  to  be  made,  and  it  will  be  liable  to  the  cestui 
que  trust  if,  without  inquiry,  it  permits  a  transfer  in  violation  of  the 
terms  of  the  trust.**  The  legal  presumption  is  that  a  trustee  has  no 
power  to  sell  or  to  transfer  stock  held  by  him  in  his  fiduciary  capaci- 


54  Shaw  V.  Spencer,  100  Mass.  382, 
97  Am.  Dec.  107,  1  Am.  Eep.  115. 

BSShaw  V.  Spencer,  100  Mass.  382, 
97  Am.  Dec.  107,  1  Am.  iEep.  115. 

66  United  States.  Geyser-Marion 
Gold-Min.  Co.  v.  Stark,  106  Fed.  558, 
53  L.  E.  A.  684. 

California.  ToTing  v.  New  Standard 
Concentrator  Co.,  148  Cal.  306,  83  Pac. 
28. 

Maryland.  Baltimore  Trust  Co.  v. 
George's  Creek  Coal  &  Iron  Co.,  119 
Md.  21,  85  Atl.  949;  Marbury  v.  Ehlen, 
72  Md.  216,  20  Am.  St.  Eep.  467,  19 
Atl.  648;  Farmers'  &  Mechanics'  Bank 
V.  Wayman,  5  Gill  336. 

Massachusetts.  Loring  v.  Salisbury 
Mills,  125  M:ass.  138. 

New  York.  See  Cooper  v.  Illinois 
Cent.  E.  Co.,  38  App.  Div.  22,  57  N. 
Y.  Supp.  925. 

North  Carolina..  Cox  v.  First  Nat. 
Bank,  119  N.  C.  302,  26  S.  E.  22. 

Pennsylvania.  Catherwood  v.  Guar- 
antee Trust  &  Safe  Deposit  Co.,  252 
Pa.  466,  97  Atl.  ?03;   In  re  Bohlen'a 


Estate,  75  Pa,  St.  304;  Bayard  v. 
Farmers'  &  Mechanics'  Bank,  52  Pa. 
St.  232. 

Bhode  Island.  Peck  v.  Providence 
Gas  Co.,  17  E.  I.  275,  15  L.  E.  A.  643, 
23  Atl.  967,  21  Atl.  543. 

South  Carolina.  Chapman  v.  City 
Council  of  Charleston,  28  S.  C.  373,  13 
Am.  St.  Eep.  681,  6  S.  E.  158;  "Webb 
V.  Graniteville  Mfg.  Co.,  11  S.C.  396, 
32  Am.  Eep.  479;  Magwood  v.  South- 
western Eailroad  Bank,  5  S.  0.  379. 

A  corporation  which  transfers  on 
its  books  stock  registered  in  the  name 
of  a  person  as  trustee,  without  in- 
quiry for  the  cestui  que  trust,  or  as 
to  the  authority  of  the  trustee  to 
transfer,  cannot  escape  liability  to  the 
cestui  que  trust  by  setting  up  a  cus^ 
torn  among  brokers  to  carry  in  their 
names  as  trustees  the  stock  of  third 
persons,  and  to  transfer  it  without  the 
latter 's.  consent,  for  a  local  custom 
which  changes  the  obligations  of  the 
relation  of  two  parties  to  each  other 
is  inoperative,  unless  known  and  as- 
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ty,"' ' '  and  the  fact  that  he  holds  it  as  trustee  is  a  warning  and  a  declar- 
ation to  all  the  world  that  he  is  without  the  power  of  disposition,  unless 
that  power  is  specifically  given  by  the  instrument  creating  the  trust, 
or  by  the  assent  of  those  whom  he  represents. ' '  ** 

In  a  leading  Massachusetts  case  it  was  said:  "When  the  holder  of 
a  certificate  of  shares  in  a  corporation  is  the  absolute  owner,  his  assign- 
ment and  delivery  thereof  will  pass  the  title  to  the  assignee ;  and  the 
latter,  upon  surrendering  the  former  certificate,  may  obtain  a  new  one 
in  his  own  name.  *  *  *  jf  the  holder  appears  upon  the  face 
of  the  old  certificate  to  be  the  absolute  owner,  and  the  corporation  has 
no  notice  that  the  fact  is  otherwise,  it  may  safely  issue  a  new  certificate 
to  the  assignee,  which,  if  taken  in  good  faith  and  for  a  valuable 
consideration,  will  vest  a  perfect  title  in  him.  *  *  *  gut,  for  the 
protection  of  the  rights  of  the  lawful  owner  of  the  shares,  the  cor- 

sented   to   by   both.      Geyser-Marion      trusted  to  their  charge.    Trustees  com- 


Gold-Min.  Co.  v.  Stark,  106  Fed.  558, 
53  L.  B.  A.  684. 

"Ordinary  diligence  and  not  suspi- 
cious watchfulness  is  the  measure  of 
duty  which  a  corporation  owes  to  its 
stockholders  in  such  cases."  Peck  v. 
Providence,  Gas  Co.,  17  R.  I.  275,  15 
L.  E.  A.  643,  23  Atl.  967,  21  Atl.  543. 

STMarbury  v.  Ehlen,  72  Md.  206, 
20  Am.  St.  Eep.  467,  19  Atl.  648. 

"Trustees  have  no  authority  to  sell 
the  trust  property  unless  authorized 
by  the  instrument  creating  the  trust 
or  by  an  order  of  the  court  of  equity. ' ' 
Cox  V.  First  Nat.  Bank,  119  N.  C.  302, 
26  S.  E.  22. 

The  common  duty  of  a  trustee  is 
not  administration  or  sale,  but  cus- 
tody and  management.  He  may  have 
power  to  sell,  but  such  power  is  not 
necessarily  incident  to  his  trust.  Bay- 
ard v.  Farmers'  &  Mechanics'  Bank, 
52  Pa.  St.  232. 

"The  term  'trustee'  is  a  term  of 
administration,  and  not  of  sale.  A 
trustee  ordinarily  holds  the  property 
intrusted  to  his  charge  to  collect  the 
rents,  issues,  dividends,  or  profits 
thereof,  and  to  apply  them  to  some 
specified  use.  Brokers,  administrators, 
and  executors  frequently  have  the 
power  to  dispose  of  the  property  in- 


monly  have  no  suc!h  power.  Hence 
the  legal  presumption  is  that  a  trustee 
has  no  power  to  sell  or  convey  the 
property  which  he  holds  in  his  fidu- 
ciary capacity."  Geyser-Marion  Gold- 
Min.  Co.  V.  Stark,  106  Fed.  558,  53 
L.  E.  A.  684. 

"There  being  no  presumption  of 
the  right  to  sell,  a  corporation  ought 
to  be  held  affected  with  notice  that  a 
trustee  is  probably  violating  his 
trust  when  he  attempts  to  sell  trust 
property,  known  to  the  corporation  to 
be  su&h,  vsrithout  the  production  of 
authority  for  making  the  transfer." 
Marbury  v.  Ehlen,  72  Md.  206,  20  Am. 
St.  Eep.  467,  19  Atl.  648,  quoted  in 
Cooper  v.  Illinois  Cent.  R.  Co.,  38  N. 
Y.  App.  Div.  22,  57  N.  Y.  Supp.  925. 

The  Uniform  Stock  Transfer  Act, 
§  2,  provides  that  nothing  therein  shall 
be  construed  as  enlarging  the  powers 
of  a  trustee  to  make  a  valid  indorse- 
ment, delivery  or  power  of  attorney. 
This  act  is  in  force  in  Louisiana, 
Maryland,  Massachusetts,  Michigan, 
New  Jersey,  New  York,  Ohio,  Penn- 
sylvania, Ehode  Island,  Wisconsin  and 
Alaska. 

58  Geyser-Marion  Gold-Min.  Co.  v. 
Stark,  106  Fed.  558,  53  L.  E.  A.  684. 
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poration  is  bound  to  use  reasonable  care  in  the  issue  of  certificates. 
If  by  the  form  of  the  certificate  or  otherwise,  the  corporation  has 
notice  that  the  present  holder  is  not  the  absolute  owner,  but  holds 
the  shares  by  such  a  title  that  he  may  not  have  authority  to  transfer 
them,  the  corporation  is  not  obliged,  without  evidence  of  such  author- 
ity, to  issue  a  certificate  to  his  assignee ;  and  if,  without  making  any 
inquiry,  it  does  issue  a  new  certificate,  and  the  rightful  owner  is  in- 
jured by  its  negligent  and  wrongful  act,  the  corporation  is  liable  to 
him,  without  proof  of  fraud  or  collusion."*^ 

According  to  the  weight  of  authority  the  fact  that  stock  stands  on 
the  corporate  books  in  the  name  of  a  person  ' '  as  trustee, ' '  or  that  the 
holder  is  described  as  a  "trustee"  in  the  certificate,  is  notice  to  the 
corporation  that  he  does  not  hold  the  shares  in  his  own  right,  and  is 
sufficient  to  put  it  on  inquiry  as  to  his  authority  to  transfer  them.^ 

Where  shares  of  stock  stand  on  the  books  of  a  corporation  in  the 
name  of  a  decedent,  and  a  transfer  is  made  by  his  executors  to  another 
person  as  trustee,  the  corporation  is  chargeable  with  notice  of  the 
will,^^  and  is  required,  before  permitting  a  transfer  by  the  trustee,  to 
inform  itself  of  the  terms  of  the  will,  and  of  the  trust  upon  which  the 
executors  were  thereby  authorized  to  trainsf er  the  stock  to  the  trustee ; 
and  it  will  be  liable  if  it  permits  the  latter  to  transfer  the  stock  under 
circumstances  inconsistent  with  the  trust.^^ 

The  length  of  time  during  which  the  stock  stands  in  the  name  of 
the  trustee  in  such  a  case  is  altogether  immaterial.®^  The  same  rule 
applies  where  the  transfer  is  made  to  a  third  person  by  an  executor 
who,  because  of  the  fact  that  the  duties  of  adnlinistration  have  been 
completed,  and  in  view  of  the  duties  remaining  to  be  performed  under 
the  will,  must  be  deemed  to  hold  the  stock  as  trustee  rather  than  as 
executor.**  Similarly  where  stock  bequeathed  in  trust  is  transferred 
by  executors  to  a  third  person  and  the  corporation  demands  and 
receives  a  copy  of  the  will,  it  is  bound  by  the  terms  of  the  trust  as 
therein  set  forth,  and  must  see  that  the  same  are  not  violated  in 
making  the  transfer.*^    So,  too,  where  stock  standing  in  the  name  of 

BO  Loring    v.    Salisbury    Mills,    125  American  Gas-Light  Co.,  85  Tenn.  68.^!, 

Mass.  138.  4  Am.  St.  Eep.  786,  4  S.  W.  287. 

60  See  §  3839,  infra.  63  Marbury   v.   Bhlen,   72   Md.   206, 

61  See  §  3841,  infra.                       •  20  Am.  St.  Eep.  467,  19  Atl.  648. 

62  Marbury  v.  Ehlen,  72  Md.  206,  20  61  Peck  v.  Providence  Gas  Co.,  17 
Am.  St.  Eep.  467,  19  Atl.  648;  Stewart  E.  I.  275,  15  L.  E.  A.  643,  23  Atl. 
V.  Firemen's  Ins.  Co.  of  Baltimore,  53  967,  21  Atl.,  543. 

Md.    564,   565.     See    also    Hughes    v.  66  Livezey  v.  Northern  Pac.  E.  E., 

Drovers'  &  Mechanics'  Nat.  Bant;,  86       157  Pa.  St.  75,  27  Atl.  379. 
Md.    418,    38    Atl.    936;    Caulkins    v. 
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executors  is  transferred  by  them  to  another  person  as  guardian,  the 
corporation  is  chargeable  with  notice  of  the  persons  represented  by  the 
guardian,  and  of  their  rights,  and  is  liable  if  it  permits  a  transfer 
in  violation  of  those  rights.®* 

If  a  certificate  of  stock  is  issued  in  the  name  of  A.,  devisee  under 
the  will  of  a  certain  person,  deceased,  the  title  of  A.  remains. subject 
to  all  ^e  conditions  of  the  will  by  which  it  was  bequeathed  to  him, 
and  if  the  corporation  permits  him  to  surrender  the  stock,  and  issues 
in  lieu  thereof  a  certificate  to  him  or  to  another  person,  in  which  no 
mention  is  made  of  the  fact  that  the  stock  is  held  under  or  subject 
to  the  will,  it  will  be  answerable  to  any  person  injured  by  such  sur- 
render and  reissue.®''  In  such  a  case,  the  fact  that  the  corporation 
acted  under  advice  of  counsel  and  in  good  faith  is  no  defense.®* 

If  the  trustee  has  power  to  dispose  of  the  stock,  the  corporation  is 
under  no  obligafion  to  see  to  the  application  of  the  purchase  money, 
and  cannot  be  held  responsible  because  the  trustee  misapplies  it,®^ 
at  least  unless^  it  knows  or  has  reasonable  ground  for  believing  that 
he  intended  to  misapply  it,  or  by  the  very  act  of  making  the  transfer 
was  applying  it  in  violation  of  the  terms  of  the  trust.™  If  he  has 
authority  to  sell  the  stock  but  not  to  pledge  it,  the  mere  fact  that  he 
transfers  it  to  a  national  bank  is  not  sufficient  to  charge  the  corpora- 
tion with  notice  that  the  transaction  is  a  pledge  and  not  a  sale,  even 
though  national  banks  have  no  power  to  purchase  shares  in  other  cor- 
porations.''^ 

66  Webb  V.  Grraniteville  Mfg.  Co.,  11  ownership,  as  far  as  the  power  of  dis- 
S.  C.  396,  32  Am.  Bep.  479.  position    is     concerned.       Hughes     v. 

67  0aulkius  v.  American  Gas-Light  ^Drovers'  &  Mechanics'  Nat.  Bank,  86 
Co.,  85  Tenn.  683,  4  Am.  St..  Bep.  786,  Md.  418,  38  Atl.  936. 

4  S.  W.  287.  70 See   Hughes   v.   Drovers'   &   Me- 

68  Caulkins  v.  American  Gas-Light  chanics '  Nat.  Bank,  86  Md.  418,  38 
Co.,  85  Tenn.  683,  4  Am.  St.  Bep.  786,       Atl.  936. 

4  S.  W.  287.  ''1  The  corporation  has  the  right,  un- 

69  Hughes  V.  Drovers '&  Mechanics '  der  such  circumstances,  to  presume 
Nat.  Bank,  8Q  Md.  418,  38  Atl.  936.  that  the  transfers  by  a  testamentary 

A  corporation  is  not  liable  for  per-  trustee  are   in   pursuance    of   the   au- 

mitting  the  transfer  on  its,  books  of  thority  contained  in  the  will,  and  not 

stock  sold  by  one  to  whom  it  has  been  in  fraud  thereof,  and  the  purchaser  of 

bequeathed  under  a  provision  in  the  the  stock  might  have  borrowed  money 

will  that  it  be  held  "in  her  own  name  from   the   bank   and   might    have   di- 

to   use    the   interest    thereof   as   long  rected    that    the    transfer    be    made 

as  she  may  live,  and  at  her  death  to  directly  to  it  as  security  foT  his  debt 

be    equally    divided    among   her    chil-  instead  of  to  himself.     Peck  v.  Provi- 

dren,"  as  this  provision  confers  upon  denee  Gas  Co.,  17  R.  L  275,  15  L.  R, 

her    all    the    rights    incident    to    full  A.  643,  23  Atl.  967,  21  Atl.  543. 
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To  render  the  corporation  liable  to  the  cestui  que  trust  in  any  case 
it  must  have  had  either  actual  or  constructive  notice  of  the  breach 
of  trust  involved  in  the  transfer.'*  And  it  must  also  appear  that 
its  act  in  recognizing  the  assignment  and  making  the  transfer  oper- 
ated to  aid  the  breach  of  trust  and  contributed  directly  to  the  loss 
of  the  stock  by  the  cestui  que  trust.  In  other  words,  the  negligence , 
of  the  corporation  in  making  the  ti"ansfer  must  be  the  efficient  and 
proximate  cause  of  such  loss.'''  So  it  has  been  held  that  the  cor- 
poration is  not  liable  if  the  transfer  on  the  books  does  not  affect  the 
rights  and  interests  of  the  cestui  que  trust  by  reason  of  the  fact 
that  the  purchaser  had  acquired  a  good  and  indefeasible  title  before 
such  transfer,  and  could  have  compelled  the  corporation  to  make  it.''* 

Statutes  in  some  states  give  persons  holding  stock  in  a  fiduciary 
capacity  power  to  sell  the  same  and  reinvest  the  proceeds  when  they 
deem  it  to  be  for  the  best  interests  of  the  trust  estate,"  and  specifically . 
provide  that  the  corporation  shall  not  be  liable  for  transferring  stock 
so  sold  upon  its  books  upon  the  order  of  such  beneficiary.''* 

§3839.  — Use  of  word  "trustee"  as  notice.  According  to  the 
great  weight  of  authority,  the  fact  that  stock  stands  on  the  corporate 
books  in  the  name  of  a  person  "as  trustee,"  or  that  the  holder  is 
described  as  a  "trustee"  in  the  certificate,  is  notice  ''^  both  to  the  cor- 

72  Smith  V.  Nashville  &  D.  R.  Co.,  sold  by  a  trustee  pursuant  to  a  judg- 
91  Tenn.  221,  18  S.  W.  546.  ment  authorizing  him  to  sell  and  in- 

73  Smith  v.  Nashville  &  D.  R.  Co.,  vest  in  real  estate,  the  corporation 
91  Tenn.  221,  18  S.  W,  546.  cannot  refuse  to  transfer  the  stock  on 

74  This  is  true  where  the  assign-  its  books  on  the  ground  that  it  may 
ment  passes  a  complete  equitable  and  become  liable  to  contingent  remain- 
legal  title  without  registration.  "If  dermen,  who  were  not  parties  to  the 
the  purchaser's  title  was'  complete  action  in  which  the  judgment  was 
without  the  transfer,  then  it  cannot  rendered.  They  are  not  necessary 
be  the  efficient  proximate  cause  of  parties,  and  the  statute  protects  the 
the  loss.  Such  a  purchaser  could  com-  corporation.  Bank  of  Kentucky  v. 
pel  a  transfer  to  himself,  and  it  would  Winn,  110  Ky.  140,  61  S.  W.  32. 

be  the.  gravest  injustice  to  hold  the  76  United     Sta,tes.       Geyser-Marion 

corporation   responsible   when  its   re-  Gold-Min.  Co.  v.  Stark,  106  Fed.  558, 

fusaJ  would  subject  it  to  liability  to  53  L.  R.  A.  684. 

the  purchaser  and  in  no  way  improve  Maryland.     Baltimore  Trust  Co.  v. 

the   case    of    the   cestui    que    trust."  George's  Creek  Coal  &  Iron  Co.,  119 

Smith   V.  Nashville   &  D.   R.  Co.,  91  Md.    21,    85    Atl.    949;    Marbury   v. 

Tenn.  221,  18  S.  W.  546.  Ehlen,  72  Md.   206,  20  Am.  'St.  Eep. 

75  Bank  of  Kentucky  v.  Winn,  110  467,  19  Atl.  648. 

Ky.  140,  61  S.  W.  32.  Maasachusetts.    Loring  v.  Salisbury 

Under  this  statute,  where  stock  is      Mills,  125  Mass.  138. 
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poration  and  to  persons  who  purchase  such  stock  from  the  trustee, 


New  York.  See  Oooper  v.  Illinois 
Cent.  E.  Co.,  38  App.  Div.  22,  57  N.  Y. 
Supp.  925. 

Pennsylvania.  Catherwood  v.  Guar- 
antee Trust  &  Safe  Deposit  Co.,  252 


as  trustees,  without  a  specification  of 
the  trust,  or  designation  of  the  cestui 
que  trust,  could  not  possibly  give  the 
corporation  any  information,  that 
there  was  no  one  to  whom  he  could 


Pa.  466,  97  Atl.  703;  In  re  Bohlen's     ^have  applied  for  information  but  to 


Estate,  75  Pa.  St.  304. 

South  Carolina..  Chapman  v.  City 
Council  of  Charleston,  28  S.  C.  373,  13 
Am.  St.  Eep.  681,  6  S.  E.  158;  Webb 
V.  Graniteville  Mfg.  Co.,  11  S.  C.  396, 
32  Am.  Eep.  479;  Magwood  v.  South- 
western Eailroad  Bank,  5  S.  C.  379. 

"The  wOrd  'trustee'  means  some- 
thing. It  is  a  warning  and  declara- 
tion to  every  one  who  reads  it  (1) 
that  the  person  so  named  is  not  the 
owner  of  the  property  to,  which  it  re- 
,  lates;  (2)  that  he  holds  it  for  the  use 
and  benefit  of  another;  and  (3)  that 
he  has  no  right  or  power  to  sell' or 
dispose  of  it  without  the  assent  of 
his  cestui  que  trust.  It  denies  the 
equitable  ownership  and  beneficial  in- 
terest of  the  party  to  whom  it  is  ap- 
plied, and  asserts  that  he  holds  it  in 
a.  representative  capacity.  It  signi- 
fies the  opposite  of  the  word  'owner,' 


the  trustees  themselves,  that  a  ref- 
erence to  the  will  would  have  given 
no  information  ■  on  the  subject,  since 
the  stock  was  purchased  by  the  execu- 
tors after  the  testator's  death,  and 
th-at  therefore  there  was  no  such 
knowledge  or  neglect  of  duty  on  the 
part  of  the  corporation  as  would  ren- 
der it  liable  for  recognizing  an  un- 
authorized transfer  by  the  trustees. 

In  Marbury  v.  Ehlen,  72  Md.  206, 
20  Am.  St.  Eep.  467,  19  Atl.  648,  it  is 
said  that  the  modern  doctrine  as  to 
what  constitutes  notice  in  such  cases 
is  much  broader  in  its  reach  than  that 
found  in  Albert's  case,  and  that  the 
latter  ease  should  not  be  followed  in 
any  case  which  is  not  precisely  anal- 
ogous in  all  its  facts. 

In  Grafain  v.  Eobb,  84  Md.  451,  35 
Atl.  971,  a  trustee  in  an  equity  case 
purchased   stock  in   a  municipal  eor- 


and  means  that,  while  the  party  called      poration,  the  certificates  being  made 


'trustee'  has  the  naked  legal  title, 
he  has  no  beneficial  right,  title,  or  in- 
terest in  the  property.  No  one  who 
should  read  in  stock  certificates  or 
in  corporate  records  that  one  share 
was  owned  by  Felix  J.  Stark,  while 
another  was  owned  by  Felix  J.  Stark, 
trustee,  would  fail  to  understand  that 
he  held  the  former  for  himself,  and 
•  the  latter  for  another. ' '  Geyser- 
Marion  Gold-Min.  Co.  v.  Stark,  106 
Fed.  558,  53  L.  E.  A.  684. 

In  Albert  v.  Mayor  &  City  Coun- 
cil of  Baltimore,  2  Md.  159,  stock 
standing  in  the  name  of  certain  per- 
sons as  executors  was  by  them  trans- 
ferred to  certain  other  persons  as 
trustees,  and  it  was  held  that  the 
mere  fact  that  they  were  designated 


out  in  his  name  as  trustee,  without 
designating  the  beneficiary.  Later  he 
sold  the  stock  to  the  corporation,  and 
misappropriated  the  proceeds.  A  sub- 
stituted trustee  sued  the  corporation 
for  making  aji  unauthorized  transfer, 
and  it  was  held  that  he  could  not  re- 
cover since  the  municipality  could  not 
have  discovered  the  nature,  extent 
and  purposes  of  the  trust  by  a  sea- 
sonable and  reasonable  examination  of 
the  court  records.  In  the  course  of 
the  opinion  the  court  says  that  it 
does  not  understand  that  the  ruling  in 
Albert's,  as  applicable  to  the  state  of 
facts  there  disclosed,  has  been  re- 
versed by  any  of  the  later  eases  on  tbe 
subject,  and  that  while  in  Marbury  v. 
Ehlen  it  was  said  that  the  rule  in 
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or  take  it  from  him  as  collateral  security''"''  that  he  does  not  hold 
the  shares  in  his  own  right,  and  is  sufficient  to  put  them  on  inquiry 
as  to  his  authority  to  transfer  them.  This  is  particularly  true  where 
the  corporation  or  the  transferee  has  notice  of  the  name  of  the  cestui 
que  trust,''*  as  where  the  cestui  que  trust  is  named  in  the  certificate 
or  on  the  corporate  booksJ*    And  by  the  weight  of  authority,  the 


Albert's  case  should  be  limited  to 
cases  precisely  analogous  in  all  its 
facts,  the  case  at  bar  is  clearly  within 
the  rule  as  thus  limited,  since,  as  in 
the  Albert  case,  the  mere  designation 
of  the  icertificate  holder  as  trustee 
without  the  reasonable  possibility  of 
getting  information  from  any  other 
reliable  source,  should  not  be  held  to 
impute  knowledge,  because  it  was 
knowledge  which  could  not  in  any  way 
required  by  law  have  been  obtained 
by  the  corporation. 

77  United  States.  See  Geyser- 
Marion  Gold-Min.  Co.  v.  Stark,  106 
Fed.  558. 

Alabama..  Johnson  v.  Amberson, 
140  Ala.  342,  37  So.  273. 

Maryland.  Marbury  v.  Ehlen,  72 
Md.  206,  20  Am.  St.  Eep.  467,  19  Atl. 
648;  Stewart  v.  Firemen's  Ins.  Co.  of 
Baltimore,  53  Md.  564,  575. 

Massachusetts.  Blake  v.  Traders' 
Nat.  Bank,  145  Mass.  13,  12  N.  E.  414; 
Loring  v.  Brodie,  134  Mass.  453 ;  Shaw 
V.  Spencer,  100  Mass.  382,  97  Am.  Deo. 
107,  1  Am.  Eep.  115. 

New  York.  First  Nat.  Bank  of 
Paterson  v.  National  Broadway  Bank, 
156  N.  Y.  459,  42  L.  E.  A.  139,  51  N.  B. 
398,  aff'g  22  App.^  Div.  24,  47  N.  Y. 
Supp.  880.  And  see  Budd  v.  Munroe, 
IS  Hun  316. 

Where  the  certificates  and  transfers 
thereof  show  upon  their  face  that  the 
stock  is  held  in  trust,  knowledge  ojE 
that  fact  will  be  imputed  to  one  to 
whom  they  are  pledged  as  collateral 
whether  he  reads  them  or  not.  Loring 
V.  Brodie,  134  Mass.  453. 

78  Loring  v.  Salisbury  Mills,  125 
Mass.  138. 


79  United  States.  Duncan  v.  Jaudon, 
15  Wall.  165,  21  L.  Ed.  142. 

Maryland.  Farmers'  &  Mechanics' 
Bank  v.  Wayman,  5  Gill  336. 

Massachusetts.  Loring  v.  Brodie, 
134  Mass.  453;  Loring  v.  Salisbury 
Mills,  125  Mass.  138;  Shaw  v.  Spencer, 
100  Mass.  382. 

New  Jersey.  Gaston  v.  American 
Exch.  Nat.  Bank,  29  N.  J.  Eq.  98. 

New  York.  See  Cooper  v.  Dlinois 
Cent.  E.  Co.,  38  App.  Div.  22,  57  N.  Y. 
Supp.  925. 

Pennsylvania.  Clemens  v.  Heek- 
scher,  185  Pa.  St.  476,  40  Atl.  80;  In  re 
Bohlen's  Estate,  75  Pa.  St.  304, 

South  Carolina.  Maywood  v.  South- 
western Eailroad  Bank,  5  S.  C.  379. 

"Naming  the  person  for  whose 
benefit  the  stock  is  held  is  certainly 
a  declaration  of  the  trust."  Bayard 
V.  Farmers'  &  Mechanics'  Bank,  52 
Pa.  St.  232. 

Where  the  cestui  que  trust  is  named, 
the  transferee  is  chargeable  with  con- 
structive notice  of  everything  which, 
upon  inquiry,  he  could  have  ascer- 
tained fi-om  the  cestui  que  trust.  Dun- 
can V.  Jaudon,  15  Wall.  (TJ.  S.)  165, 
21  L.  Ed.  142. 

See  also  Brewster  v.  Hartley,  37 
Gal.  15,  99  Am.  Dec.  237,  a  ease  in-  ' 
volving  the  right  of  a  person  to  whom 
a  certificate  was  issued  as  trustee  for 
a  named  person  to  vote,  where  it  is 
said  that  the  designation  of  such  per- 
son as  trustee  "was  sufficient  to  show 
that  he  did  not  hold  the  stock  in  his 
own  right,"  and  that,  as  the  corpora- 
tion was  one  of  the  parties  to  the 
contract    under    which    he    held   the 
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fact  that  the  cestui  que  trust  is  not  named  is  immaterial.*"  Mere 
lapse  of  time  after  failure  of  the  cestui  que  trust  to  appear  and  claim 
the  stock,  or  dividends  thereon,  will  not  raise  a  presumption  of  per- 
sonal ownership  in  the  person  named  in  the  certificate  as  trustee. 
Nor  will  the  fact  that  the  person  seeking  the  transfer  has  been  unable 
to  discover  the  cestui  que  trust.  The  entry  on  the  books  of  the  com- 
pany is  a  continuous  assertion  that  the  stock  is  not  the  private  prop- 
erty of  the  person  named  in  the  certificate  and  prevents  the  rvmning 
of  the  statute  of  limitations.*^ 

Evidence  of  a  usage  among  brokers  to  buy  and  sell  in  the  market, 
and  without  inquiry,  stock  certificates  issued  in  the  name  of  a  person 
"as  trustee,"  and  by  him  assigned  in  blank,  is  not  admissible  to 
vary  the  established  rule.*^  Nor  is  the  rule  affe.cted  by  the  fact  that 
it  is  common  to  issue  certificates  of  stock  in  the  name  of  a  person 
as  trustee,  when  no  trust  actually  exists.  "The  rules  of  law  are  pre- 
sumed to  be  known  by  all  men;  and  they  must  govern  themselves 
accordingly.  The  law  holds  that  the  insertion  of  the  word  'trustee' 
after  the  name  of  a  stockholder  does  indicate  and  give  notice  of  a 
trust.  No  one  is  at  liberty  to  disregard  such  notice  and  to  abstain 
from  inquiry  for  the  reason  that  a  trust  is  frequently  simulated  or 
pretended  when  it  really  does  not  exist."  ** 

In  at  least  one  state,  however,  it  is  held  that  the  affixing  of  the 
word  "trustee"  to  the  name  of  the  shares  in  the  certificate  "does  not, 

stock,  its  officers  were  charged  with  New  York.  First  Nat.  Bank  of  Pat- 
notice  of  the  manner  in  which  he  held  erson  v.  National  Broadway  Bank,  156 
it.  N.  T.  459,  42  L.  K.  A.  139,  51  N.  E. 
SOTJnited  States.  Geyser-Marion  398,  aff'g  22  App.  Div.  24,  47  N.  Y. 
Gold-Min.  Co.  v.  Stark,  106  Fed.  558,  Supp.    880. 

53  L.  E.  A.  684.  South  Caxolina.     Webb  v.  Granite- 
Alabama.   Johnson  v.  Amberson,  140  villa  Mfg.  Co.,  11   S.  C.  396,  32  Am. 
Ala.  342,  37  So.  273.  Bep.  479. 

Mar3/laiul.     Baltimore  Trust   Co.   v.  81  Baltimore  Trust  Co.   v.   George 's 

George's  Creek  Coal  &  Iron  Co.,  119  Creek  Coal  &  Iron  Co.,  119  Md.  21,  85 

Md.  21,  85  Atl.  949.    See  also  Tyson  v.  Atl.  949.    See  also  Tyson  v.  George's 

George's  Creek  Coal  &  Iron  Co.,  115  Creek  Coal  &  Iron  Co.,  115  Md.  564,  81 

Md.  564,  81  Atl.  41.  Atl.  41. 

Massaclmsetts.     Loring    v.    Brodie,  82  Shaw  v.  Spencer,  100  Mass.  382, 

134  Mass.  453;  Shaw  v.  Spencer,  lOO  97   Am.   Dec.    107,   1    Am.    Eep.    115. 

Mass.  382,  97  Am.  Dec.  107,  1  Am.  Eep.  And  see  Geyser-Marion  Gold-Min.  Co. 

115.     See  also  Fisher  v.  Brown,  104  v.   Stark,   106  Fed.  558,  53  L.  E.  A. 

Mass.  259,  6  Am.  Eep.  235.  ,,      ,        ,.  684. 

New  Jersey.     Gaston   v.   Americfan  83  Shaw  v.  Spencer,  100  Mass.  382, 

liixch.  Nat.  Bank,  29  N.  J.  Eq.  98.  97  Am.  Dec.  107,  1  Am.  Eep.  115. 
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in  and  of  itself,  impart  to  any  one  dealing  with  such  holder  notice 
that  he  is  not  the  owner  of  the  stock,  or,  at  least,  that  he  has  not 
authority  to  sell  or  hypothecate  it. ' '  **  And  it  has  also  been  held 
that  while  the  use  of  the  word  "trustee"  is  sufficient  to  put  the 
purchaser  upon  inquiry,  he  cannot  be  held  liable  for  misconduct  on 
the  part  of  the  trustee,  in  the  absence  of  fraud  on  his  own  part,  if  he 
could  not  have  discovered  the  truth  by  a  reasonably  careful  investiga- 
tion of  the  records  or  other  proper  sources  of  information.** 

§  3840.  Unauthorized  or  fraudulent  transfers  by  executors  or  ad- 
ministrators— Rights  and  liabilities  of  transferees.  Persons  who 
purchase  shares  of  stock  from  an  executor,  with  actual  or  constructive 
notice  of  the  character  in  which  he  holds  the  title,  are  chargeable  with 
notice  of  the  contents  of  the  will  under  which  he  acquired  title,  and 
take  subject  to  any  restrictions  therein.** 


84  Northwestern  Portland  Cement 
Co.  V.  Atlantic  Portland  Cement  Co., 
—  Cal.  — ,  163  Pae.  47;  Thompson  v. 
Toland,  48  Cal.  99;  Brewster  v.  Sime, 
42  Cal.  139.  See  also  Fletcher  v.  Kid- 
der, 163  Cal.  769,  127  Pae.  73,  where 
this  rule  was  applied  in  a  suit  to 
establish  an  alleged  trust. 

"If  it  is  intended  that  the  so-called 
trustee  shall  not  have  power  to  sell 
or  hypothecate  the  stock,  without  the 
express  consent  of  the  equitable  owner, 
it  is  an  easy  matter  to  limit  his 
authority  by  apt  words  in  the  cer- 
tificate. In  the  absence  of  such  words, 
the  mere  addition  of  the  word  'trus- 
tee '  after  the  name  will  not  have  the 
effect  to  limit  the  absolute  power  of 
disposition,  or  to  operate  as  construc- 
tive notice  of  any  secret  equities,  as 
against  persons  who,  in  good  faith, 
purchase  or  advance  money  on  the 
stock  without  notice.  Standing  alone, 
the  mere  fact  that  a  person  holding 
the  legal  title,  and  apparently  having 
the  right  of  disposition,  is  styled  trus- 
tee, raises  no  implication  that  he  has 
no  authority  to  sell  or  hypothecate  the 
stock  in  the  usual  course  of  business. 
If  it  shqjild  be  held  to  raise  a  pre- 
sumptioh'rthat  someone  else  was  the 
owner,     nevertheless     the     inference 


would  be,  that,  in  clothing  the  trus- 
tee with  the  legal  title,  he  had  in- 
vested him  with  authority  to  sell  and 
hypothecate  in  the  usual  course  of 
business."  Brewster  v.  Sime,  42  Cal. 
139. 

In  Northwestern  Portland  Cement 
Co.  V.  Atlantic  Portland  Cement  Co., 
supra,  it  is  said  that  the  previous  de- 
cisions to  this  effect  in  California 
must  be  considered  as  establishing  a 
rule  of  property,  on  the  faith  of 
which,  no  doubt,  many  transactions 
have  been  entered  into,  and  that 
therefore  a  change  of  decision  on  the 
subject  is  precluded  by  the  doctrine 
of  stare  decisis.  And  it  is  also  said 
that  it  is  doubtful,  in  view  of  the 
•holding  in  Brewster  v.  Sime,  supra, 
whether  any  weight  at  all  can.  be  at- 
tached to  the  form  of  the  certificate, 
either  alone  or  in  connection  with 
other  facts. 

86Graflain  v.  Robb,  84  Md.  451,  35 
Atl.  971.  See  also  Albert  v.  Mayor  & 
City  Council  of  Baltimore,  2  Md.  159, 
rev'g  oxi  other  grounds  1  Md.  Ch.  407. 

86  Lowry  v.  Commercial  &  Farmers ' 
Bank  of  Baltimore,  Taney  310,  Fed. 
Ca^.  No.  8,581;  Stewart  v.  Firemen's 
Ina^  Co.  of  Baltimore,  53  Md.  564; 
Albert    V.    Savings    Bank    of    Balti- 
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Ttey  are  also  chargeable  with  notice  of  any  restrictions  upon  his 
power  to  dispose  of  the  shares  imposed  by  the  general  law,  and  can 
acquire  no  title  under  a  sale  and  transfer  in  violation  of  such  restric- 
tions. Thus,  where  a  statute  requires  executors  or  administrators  to 
sell  property  of  the  estate  at  public  auction,  unless  a  private  sale  is 
authorized  by  an  order  of  the  court,  a  private  sale  of  stock  by  an 
executor  or  administrator  without  an  order  of  the  court,  is  a  nullity, 
and  conveys  no  title.*'' 

But  in  the  absence  of  any  restrictions  in  the  will  or  the  statute, 
the  power  of  an  executor  or  administrator  to  sell  the  stock  for  the 
purpose  of  converting  the  same  into  money  to  pay  debts  or  dis- 
tribute the  same  to  legatees  is  absolute,  the  conversion  of  the  personal 
estate  into  money  being  within  the  ordinary  line  of  an  executor's 
or  administrator's  duty,  and  persons  who  purchase  from  him  in  good 
faith  acquire  a  good  title,  notwithstanding  breach  of  trust  or  con- 
version on  his  part,**  and  they  are  not  responsible  for  the  application 


more,  2  Md.  159,  1  Md.  Ch. 
407.  See  also  Ross  v.  Southwest- 
ern E.  Co.,  53  Ga.  514;  Marbury 
V.  Ehlen,  72  Md.  206,  20  Am.  St.  Eep. 
467,  19  Atl.  648;  Marshall's  Estate, 
138  Pa.  St.  285,  22  Atl.  24;.  Caulkins 
V.  American  Gas-Light  Co.,  85  Tenn. 
683,  4  Am.  St.  Eep.  786,  4  S.  W.  287. 

87  Nutting  V.  Thomason,  46  Ga.  34; 
Weyer  v.  Second  Nat.  Bank,  57  Ind. 
198. 

88  Lowry  v.  Commercial  &  Farmers ' 
Bank  of  Baltimore,  Taney  310,  Fed. 
Gas.  No.  8,581;  Weyer  v.  Second  Nat. 
Bank,  57  Ind.  198;  Cox  v.  First  Nat. 
Bank,  119  N.  C.  302,  26  S.  E.  22;  In  re 
Wood's  Appeal,  92  Pa.  St.  379,  37 
Am.  Eep.  694.  See  also  Gottberg  v. 
United  States  Nat.  Bank,  26  Abb. 
N.  Gas.  (N.  Y.)  50,  13  N.  Y.  Supp.  841, 
aff'd  61  Hun  (N.  Y.)  626,  16  N.  Y. 
Supp.  45,  aff'd  131  N.  Y.  595,  30  N. 
E.  41,  which  waj»  a  case  dealing  with 
an  unauthorized  pledge  of  registered 
bonds. 

"Mere  knowledge  on  the  part,  of 
a  purchaser  that  an  executor  or  ad- 
ministrator is  dealing  with  the  assets 
m  a  fiduciary  eapa,city,  is  not  ejjough 
to  raise  suspicion  or  to  put  the  party 


on  inquiry,  for  the  reason  that  it  is 
their  primary  duty  to  dispose  of  the 
assets  and  settle  the  estate.  A  sale 
and  transfer  by  them  is  ordinarily 
m  the  line  of  their  duty."  Prall  v. 
Tilt,  28  N.  J.  Eq.  479,  aff'g  27  N.  J. 
Eq.  393. 

Stock  standing  in  the  name  of  a 
testator  was  indorsed  in  blank  by  his 
executrix  to  certain  of  the  heirs,  to 
whom,  by  the  terms  of  the  will,  she 
had  power  to  advance  certain  sums. 
They  pledged  the  stock  to  secure  a 
debt  of  a  firm  of  which  they  were  the 
members,  representing  to  the  pledgee 
that  the  stock  was  their  property  and 
had  been  acquired  by  them  on  account 
of  their  interest  in  the  estate.  The 
pledgee  knew  that  the  stock  had  be- 
longed to  the  estate,  but  had  no 
knowledge,  actual  or  constructive, 
that  the  representation  was  untrue. 
It  was  held  that  his  rights  were  supe- 
rior to  those  of  the  residuary  legatees, 
although  the  transfer  by-  the  executrix 
was  unauthorized.  Prall  v.  Tilt,  28  N. 
J.  Eq.  479,  aff'g  27  N.  J.  Eq.  393. 

Where  the  executor  has  power  to 
invest  the  funds  of  the  estate  in  safe 
stock,  a  purchaser  of  such  stock  from 
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of  the  purchase  money.*®  Similarly,  an  executor  has  power  to  borrow 
money  for  purposes  connected  with  the  discharge  of  his  duties,  and 
to  pledge  the  assets  of  the  estate  as  security,  and  where  he  represents 
that  he  is  borrowing  for  such  a  purpose,  and  the  loan  is  made  for  a 
purpose  apparently  proper,  the  title  of  the  pledgee  will  be  perfect 
even  if  the  executor  intended  a  fraud,  provided  the  pledgee  had  no 
knowledge,  actual  or  implied,  of  such  purpose.®"  "But  this  rule 
applies  only  where  the  purchaser  relies  upon  the  authority  implied 
in  the  official  character  of  the  executor  and  deals  with  him  as  with 
one  exercising  a  power."  ®^  "For  other  dealing,  where  the  purchaser 
relies  upon  the  representations  of  the  executor,  who  is  not  acting  in 
the  course  of  administration,  he  takes  the  chance."®^  So  if  he  takes 
the  stock  for  other  than  the  general  purposes  of  the  trust,  or  such 
as  may  reasonably  be  supposed  to  be  within  its  scope,  or  in  any  man- 
ner contrary  to  the  duty  of  the  office  of  executor,  he  must  look  to 
the  executor's  authority  at  his  peril.®*  Under  such  circumstances  he 
has' no  right  to  rely  upon  the  representations  of  the  executor,  and  can 
escape  responsibility  only  by,  ascertaining  whether  there  are  debts 
or  other  obligations  of  the  estate,  and  seeing  to  it  that  the  money  paid 
is  applied  upon  them.®* 

Persons  who  purchase  or  take  a  pledge  of  stock  from  an  executor 
or  administrator  with  actual  or  constructive  notice  that  he  is  dispos- 
ing of  the  stock  for  his  own  purposes,®*  or  with  knowledge,  or  jiotice 

Mm  is  only  bound  to  inquire  as  to  bis  94  Moore  v.  American  Loan  &  Trust 

authority   to   transfer   it,   and  is   not  Co.,  115  N.  Y.  65,  21  N.  E.  681. 

held  to  inquire  whether  the  transfer  95  Maine.     Carter  v.  Manufacturers' 

was  a  wise  one.    Eoss  v.  Southwestern  Nat.  Bank,  71  Me.  448,  36  Am.  Sep. 

E.  Co.,  53  Ga.  514.  338. 

89  Goodwin  v.  American  Nat.  Bank,  MassaciusettSi.  Shaw  v.  Spencer, 
48  Conn.  550;  Moore  v.  American  100  Mass.  382,  97  Am.  Dec.  107,  1  Am. 
Loan  &  Trust  Co.,  115  N.  T.  65,  21  N.  Eep.  115. 

E.  681;  Leitch  v.  Wells,  48  N.  Y.  585;  New  York.    Field  v.  Schieffelin,  7 

Cox   V.  Eirst   Nat.   Bank,   119   N.   C.  Johns.  Ch.  150,  11  Am.  Dee.  441. 

302,  26  S.  E.  22.  PeHns.ylvanla,.     Marshall's     Estate, 

90  Goodwin  v.  American  Nat.  Bank, '  138  Pa.  St.  285,  22  Atl.  24;  Appeal  of 
48  Conn.  550;  Carter  v.  Manufac-  Odd-Fellows'  Sav.  Bank,  123  Pa.  St. 
turers'  Nat.  Bank,  71  Me.  448,  36  Am.  356,  16  Atl.  606;  In  re  Wood's  Appeal, 
Eep.  538.  92  Pa.  St.  379,  37  Am.  Eep.  694. 

91  Moore  v.  American  Loan  &  Trust  Bhode  Island.  Davis  v.  National 
Co.,  115  N.  Y.  65,  21  N.  E.  681.  Eagle  Bank,  50  Atl.  530. 

92  Moore  v.  American  Loan  &  Trust  A  pledgee  who  takes  with  actual  or 
Co.,  115  N.  Y.  65,  21  N.  E.  681.  constructive  notice  that  the  pledge  is 

93  Moore  v.  American  Loan  &  Trust  a  breafeh  of  trust  on  the  part  of  the 
Co.,  115  N.  Y,  65,  21  N.  E,  681.  executor  holds  as  a,  trustee  ex  male- 
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of  facts  which,  furnish  reasonable  ground  for  believing,  that  he 
intends  to  misapply  the  purchase  money,  or  is  in  the  very  transaction 
applying  it  to  his  own  use,®®  are  not  protected. 

"A  person  holding  stock  in  a  fiduciary  capacity  has,  prima  facie, 
no  right  to  pledge  it  to  secure  a  debt  growing  out  of  an  independent 
transaction  unconnected  with  the  trust ;  and  whoever  takes  it  as 
security  for  such  a  debt,  does  so  at  his  own  peril. "  ^^  So  if  an  ex- 
ecutor applies  stock  belonging  to  the  estate  in  payment  of  or  as 
security  for  his  own  debt,  or  sells  the  same  for  his  own  benefit,  to  the 
knowledge  of  the  purchaser,  this  is  of  itself  a  circumstance  of  sus- 
picion, which  should  put  a  person  taking  the  same  upon  inquiry  as  to 
the  propriety  of  the  transaction.®^  Similarly,  if  persons  to  whom 
an  executor  pledges  stock  to  secure  a  debt  of  some  of  the  remainder- 
men have  notice  of  the  character  in  which  he  holds  the  title,  it  is  their 
duty  to  inquire  as  to  his  right  to  make  the  pledge,  it  being  :for  a 
purpose  obviously  not  connected  with  the  trust,  and  if  they  fail  to 
do  so,  they  cannot  claim  protection  as  against  the  other  remainder- 
men on  the  ground  of  bona  fides  and  ignorance.®® 


ficio,  and  hence  cannot  acquire  title 
to  the  stock  by  adverse  holding  un- 
der the  statute  of  limitations,  at  least 
in  the  absence  of  actual  notice  to  the 
cestuia  que  trust  of  such  adverse  hold- 
ing. Marshall's  Estate,  138  Pa.  St. 
285,  22  Atl.  24. 

96  Carter  v.  Manufacturers '  Nat. 
Bank,  71  Me.  448,  36  Am.  Eep.  338. 
See  also  Goodwin  v.  American  Nat. 
Bank,  48  Conn.  550.  And  see  Gottberg 
V.  United  States  Nat.  Bank,  131  N.  Y. 
595,  30  N.  E.  41,  aff'g  61  Hun  (N.  Y.) 
626,  16  N.  Y.  Supp.  45,  26  Abb.  N.  Gas. 
(N.  Y.) .  50,  13  N.  Y.  Supp.  841,  and 
which  involved  a  transfer  of  regis- 
tered bonds  by  an  executor. 

OTPrall  V.  Tilt,  28  N.  J.  Eq.  479, 
aff'g  27  N.  J.  Eq.  393. 

An  executor  transferred  stock  be- 
longing to  the  estate  to  a  legatee  with- 
out consideration,  and  to  enable  the 
legatee  to  use  it  as  security  for  a 
loan.  The  legatee  pledged  it  for  that 
purpose  and  the  pledgee  took  with 
knowledge  of  the  facts.  It  was  held 
that  the  stock  could  be  recovered  for 
the  benefit  of  the  estate,  upon  pacing 


such  portion  of  the  loan,  if  any,  as 
came  into  the  hands  of  the  executor 
and  was  used  by  him  in  paying  the 
debts  of  the  estate,  and  also  that  the 
burden  of  showing  that  any  of  it 
was  so  used  was  on  the  pledgee.  Moore 
V.  American  Loan  &  Trust  Co.,  115 
N.  Y.  65,  21  N.  B.  681. 

98  Connecticut.  See  Goodwin  v. 
Apierican  Nat.  Bank,  48  Conn.  550. 

Maine.  Carter  v-  Manufacturers' 
Nat.  Bank,  71  Me.  448,  36  Am.  Eep. 
338. 

Massachusetts.  Shaw  v.  Spencer, 
100  Mass.  382,  97  Am.  Dec.  107,  1  Am. 
Eep.  115. 

North.  Carolina.  See  Cox  v.  First 
Nat.  Bank,  119  N.  C.  302,  26  S.  E.  22. 

Pennsylvania.  Marshall 's  Estate, 
138  Pa.  St.  285,  22  Atl.  24;  Petrie  v. 
Clark,  11  Serg.  &  E.  377,  14  Am.  Dec. 
636. 

Ehode  Island.  Davis  v.  National 
Eagle  Bank,  50  Atl.  530. 

England.  "Walker  v.  Taylor,  4  L. 
T.  (N.  S.)  845. 

99Prall  V.  Hamil,  28  N.  J.  Eq.  66. 
In  this   case  a   transfer  iu  blank  of 
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"Where  an  executor  indorses  on  a  certificate  of  stock  an  assignment 
and  power  of  attorney  in  blank,  and  intrusts  it  to  another  for  the 
purpose  of  having  the  shares  registered  on  the  books  of  the  corpora- 
tion in  his  own  name  as  executor,  and  the  depositary  fraudulently 
sells  or  pledges  the  same,  the  purchaser  or  pledgee  acquires  no  title 
or  right  as  against  the  executor,  if  the  form  of  the  indorsement  is  such 
as  to  put  him  on  inquiry  as  to  the  authority  of  the  depositary.^ 

Where  a  transfer  of  stock  by  an  executor  as  such  to  himself  as  an 
individual  is  merely  voidable,  a  legatee  cannot  maintain  trover  against 
a  bona  fide  transferee  of  the  executor  as  an  individual,  since  the 
action  necessarily  goes  upon  the  ground  of  a  void  transfer.^ 

Bona  fide  purchasers  or  pledgees  who  have  no  notice,  actual  or 
constructive,  of  the  character  in  which  the  executor  holds  the  title  will 
be  protected.*  And  the  same  is  true  of  a  bona  fide  purchaser  of  stock 
from  one  who  purchases  it  at  a  void  administrator's  sale.* 

The  Uniform  Stock  Transfer  Act  provides  that  nothing  therein  shall 
be  construed  as  enlarging  the  powers  of  an  executor  or  administrator 
to  make  a  valid  indorsement,  assignment  or  power  of  attorney.* 

§  3841.  —  Liability  af  corporation.  What  has  been  said  above  as 
to  the  duties  and  liabilities  of  persons  to  whom  stock  is  transferred 
by  executors  or  administrators,*  applies  also  to  the  corporation  when 
it  is  sought  to  hold  it  liable  for  registering  a  transfer  by  an  executor. 

stock  standing  in  the  name  of  the  tes-  "Where  an  administrator  sold  stock 

tator,  purporting  to  have  been  made  belonging  to  the  estate  in  violation  of 

by  the  executrix  in  her  official  capac-  the   terms  of   the   order   of  sale,  and 

ity   and  signed  by  her   as   executrix,  the    corporation    canceled   the    certifi- 

and  a  receipt  for  the  stock  signed  by  eates  and  issued  new  ones,  which  in 

the  pledgees,  which  certified  that  the  no  way  indicated  that  they  were  is- 

executrix,   as   such,   had   delivered   to  sued    in   lieu    of   those    belonging  to 

the  pledgees  the   certificates    of    the  the  estate,  it  was  held  that  a  bona  fide 

stock,  which  it  stated  then  stood  in  purchaser  of  the  new  certificates  was 

the  name  of  the  testator,  was  held  to  not   bound  to  account   to  the   estate 

conclusively  prove   that  the  pledgees  for  the  stock,  although  the  adminis- 

knew,  at  the  time  of  the  transfer,  that  trator's  sale  was  void.    Citizens'  St. 

the  stock  belonged  to  the  estate.  By.  Co.  v.  Bobbins,  128  Ind.  449,  12 

1  Colonial  Bank  v.  Cady,  15  App.  L.  E.  A.  498,  25  Am.  St.  Eep.  445,  26 
Cas.  267.                                          ;  N.  B.  116. 

2  Noyes  v.  Woodruff,  —  Vt.  — ,  100  B  See  section  2  of  the  act.  This  act 
Atl.  75,9.  is   in   force   in   Louisiana,  Maryland, 

SLowry  v.  Commercial  &  Farmers'  Massachusetts,  Michigan,  New  Jersey, 

Bank,    Taney    310,   Fed.    Cas.   No.    8,  New  York,  Ohio,  Pennsylvania,  Rhode 

581.  Island,  Wisconsin  and  Alaska. 

4  Nutting  V.  Thomason,  46  Ga.  34.,  6  See  §  S840,  supra. 
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Prom  the  fact  that  the  transfer  is  made  by  an  executor  as  such,  the 
corporation  is  chargeable  with  notice  that  there  is  a  will  and  with 
knowledge  of  its  contents,  and  is  liable  if  it  permits  a  transfer  in 
contravention  of  its  terms.''  "And  especially  is  this,  so  where  the 
company  has  taken  up  and  canceled  stock  standing  in  the  name  of 
the  testator,  and  issued  in  lieu  thereof  other  stock,  in  terms  referring 
on  its  face  to  such  will. "  *  So  if  the  transfer  is  by  an  executor  to  a 
legatee,  the  corporation  must,  at  its  peril,  see  that  the  provisions  of 
the  will  in  respect  to  the  stock  are  carried  out.'    For  example,  it  is 


T  United  States.  Lowry  v.  Commer- 
cial &  Farmers '  Bank,  Taney  310,  Fed. 
Cas.  No.  8,581. 

Maryland.  Marbury  v.  Ehlen,  72 
Md.  206,  20  Am.  St.  Eep.  467,  19  Atl. 
648;  Stewart  v.  Firemen's  Ins.  Co.  of 
Baltimore,  53  Md.  564. 

Korth  CaroUna.  Wooten  v.  Wil- 
mington &  W.  E.  Co.,  128  N.  C.  11^,  56 
L.  E.  A.  615,  38  S.  E.  298. 

Pennsylvania.  See  Livezey  v.  North- 
ern Pac.  E.  E.,  157  Pa.  St.  75,  27  Atl. 
379;  Bayard  v.  Farmers' '&  Mechanics' 
Bank,  52  Pa.  St.  232. 

Bhode  Island.  Peek  v.  Providence 
Gas  Co.,  17  E.  I.  275,  15  L.  E.  A.  643, 
23  Atl.  967,  21  Atl.  543;  Peck  v.  Bank 
of  America,  16  E.  I.  710,  7  L.  E.  A. 
826,  19  Atl.  369. 

South  Carolina.  Chapman  v.  City 
Council  of  Charleston,  28  S.  C.  373,  13 
Am.  St.  Eep.   681,   6  S.  E.  158. 

Tennessee.  Caulkins  v.  American 
Gafl-Light  Co.,  85  Tenn.  683,  4  Am.  St. 
Eep.  786,  4  S.  W.  287. 

"Knowledge  of  the  contents  of  a 
will  on  the  part  of  a  corporation  is 
presumed  by  law  from  its  knowledge 
that  there  is  a  will,  upon  the  terms  of 
which  the  title  to  its  stock  is  made 
to  depend."  Caulkins  v.  American 
Gas-Light  Co.,  85  Tenn.  683,  4  Am.  St. 
Eep.  786,  4  S.  "W.  287. 

This  is  especially  true  where  the 
statute  requires  the  will  to  be  record- 
ed. Lowry  v.  Commercial  &  Farmers' 
Bank,  Taney  310,  Fed.  Cas.  No.  8,581. 

Where  stock  is  sold  by  executors 
to  a  third  person,  it  is  the  right  and 


duty  of  the  corporation  to  inquire  into 
the  right  of  the  executors  to  make 
the  sale.  Livezey  v.  Northern  Pac. 
E.  E.,  157  Pa.  St.  75,  27  Atl.  379. 

8  Caulkins  v.  American  Gas-Light 
Co.,  85  Tenn.  683,  4  Am.  St.  Eep.  786, 
4  S.  W.  287. 

9  Wooten  V.  Wilmington  &  W.  E. 
Co.,  128  N.  O.  119,  56  L.  E.  A.  615,  38 
S.  E.  298. 

By  a  will  certain  shares  of  stock 
were  bequeathed  to  one  Bradley  in 
trust  for  one  Jewett  during  her  life 
and  upon  her  death  to  use  and  benefit 
of  such  of  her  children  as  might 
survive  her.  This  stock  was  trans- 
ferred by  the  executors  on  tlie  corpo- 
rate books  "to  Bradley,  trustee  for 
Jewett."  Transfer  was  afterwards 
made  to  Jewett  individually  by  Brad- 
ley and  thereafter  the  identity  of  the 
stock  became  lost  by  successive  trans- 
fers. The  court  held  that  the  corpo- 
ration must  be  held  to  have  obtained 
constructive  notice  of  the  contents 
of  the  will  by  the  attempt  to  transfer 
the  stock  by  the  executors,  and  that 
therefore  the  corporation  must  be 
deemed  liable  to  the  surviving  chil- 
dren for  value  of  the  stock  and  such 
dividends  as  accrued  after  the  death 
of  Jewett.  Wooten  v.  Wilmington  & 
W.  E.  Co.,  128  N.  C.  119,  56  L.  E.  A. 
615,  38  S.  E.  298.  It  was  further  held 
that  the  first  transfer  was  the  effec- 
tive and  proximate  cause  of  the  loss, 
the  other  transfers  being  made  possi- 
ble by  it. 
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chargeable  with  knowledge  that  under-  the  terms  of  the  will  the 
interest  of  the  legatee  will  be  terminated  on  his  death  without  issue, 
and  if  he  does  in  fact  die  without  issue  it  is  liable  to  the  remainder- 
man, if  it  has  permitted  a  transfer  of  the  stock  in  derogation  of  his 
rights.^"  And  of  course  this  is  equally  true  where  it  has  actual 
knowledge  of  the  terms  of  the  will.^^ 

If  the  transfer  is  made  by  an  administrator  of  the  person  in  whose 
name  the  stock  stands,  the  corporation  is  bound  to  inquire  as  to  his 
power  to  make  it,i^  and  must  look  to  his  letters,  since  they  are  the 
source  of  his  authority.^^  If  the  transfer  is  made  simply  as  admin- 
istrator the  oorporation  is  not  thereby  charged  with  notice  that  there 
is  a  will,^*  although  the  contrary  would  be  true  of  a  transfer  as  ad- 
ministrator cum  testamento  arniexo.^^  Nor  does  an  assignment  to 
"the  heirs  and  distributees"  of  a  decedent  constitute  such  notice.^* 

The  corporation  is  also  chargeable  with  notice  of  restrictions  im- 
posed upon  the  powers  of  executors  and  administrators  by  the  gen- 
eral law.^''  So  where  the  statute  requires  sales  by  executors  or 
administrators  to  be  made  in  a  particular  manner,  as  at  public  auc- 
tion,^8   Qj.  requires   an  order  of  court   authorizing  the   sale,^^  the 


10  Where  stock  was  bequeathed  to  a 
certain  person  with  remainder  over  in 
case  he  died  without  issue,  and  was 
transferre'd  to  the  legatee  at  the  re- 
quest of  the  executor,  and  then  to  a 
third  person  at  the  request  of  the  leg- 
atee, and  thereafter  the  legatee  died 
without  issue,  the  corporation  was  held 
to  be  liable  in  damages  to  the  remain- 
derman. Baker  v.  Atlaintic  Coast  Line 
B.  Co.,  —  N.  C.  — ,  92  S.  E.  170. 

11  Where  stock  was  bequeathed  in 
trust  for  the  use  of  the  testator's 
daughter,  and,  upon  her  death 
without  issue,  to  his  living  chil- 
dren, and,  after  his  death,  the 
daughter  presented  the  certificate  to 
the  corporation  for  transfer,  being  in- 
dorsed by  the  executors  as  sold  and 
assigned  to  her  for  value  received,  and 
the  corporation,  with  actual  knowl- 
edge of  the  will,  issued  new  certificates 
to  the  daughter,  which  were  purchased 
by  the  president  of  the  corporation  a 
few  days  later,  it  was  held  that,  if 
there  was  not  an  actual  sale  for  value 


by  the  executor,  the  corporation  was 
liable  to  the  remainderman,  the  daugh- 
ter having  died  without  issue.  Cox 
V.  First  Nat.  Bank,  119  N.  C.  302,  26 
S.  E.  22. 

12  Smith  V.  NashviUe  &  D.  E.  Co., 
91  Tenn.  221,  18  S.  W.  546. 

13  Baker  v.  Atlantic  Coast  Line  E. 
Co.,  —  N.  C.  — ,  92  S.  E.  170.  See 
also  Bayard  v.  Farmers'  &  Mechanics' 
Bank,  52  Pa.  St.  232. 

11  Smith  V.  Nashville  &  D.  E.  Co., 
91  Tenn.  221,   18  S.  W.  546. 

18  Smith  V.  Nashville  &  D.  E.  Co., 
91  Tenn.  221,  18  S.  W.  546. 

16  Smith  V.  Nashville  &  D.  R.  Co.,  91 
Tenn.  221,  18  S.  W.  546. 

17  Baker  v.  Atlantic  Coast  Line  E. 
Co.,  —  N.  C.  — ,  92  S.  E.  170. 

ISWeyer  v.  Second  Nat.  Bank,  57 
Ind.  198,  209. 

19  Baker  v.  Atlantic  Coast  Line  E. 
Co.,  —  N.  C.  — ,  92  S.  E.  170. 

Where  an  order  of  sale  is  required, 
the  corporation  is  bound  to  know,  not 
only  that  an  order  of  sale  has  beeu 
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corporation  is  chargeable  with  notice  of  that  fact,  and,  at  its  peril, 
must  see  that  the  provisions  of  the  statute  have  been  complied  with. 

It  is  also  liable  if  it  recognizes  a  transfer  by  an  executor  after  he. 
has  been  removed  from  office  by  an  order  of  court.^" 

In  the  absence  of  any  restrictions  in  the  will  or  the  statute,  an 
executor  or  administrMor  has  authority  to  sell  or  pledge  the  personal 
property  of  his  decedent  for  the  purpose  of  paying  debts,  legacies 
and  the  expenses  of  administration,  and  therefore  the  conversion 
of  stock  standing  in  the  name  of  the  decedent  into  money  is  in  the 
ordinary  line  of  his  duty.  And  it  follows  that  if  there  are  no  such 
restrictions,  the  corporation  may  safely  allow  a  transfer  by  him, 
without  incurring  any  liability  because  of  fraud  or  misapplication 
on  his  part,  of  which  it  has  no  notice.^^    "In  such  a  case,  the  officer 


entered  by  the  court,  but  also  that  the 
sale  has  been  made  in  conformity  to 
the  terms  of  the  order.  So  if  the  order 
of  court  requires  the  administrator  to 
take  good  and  sufficient  security  for 
the  purchase  price  of  the  stock,  and 
he  fails  to  do  so,  the  corporation  is 
chargeable  with  notice  of  that  fact 
and  is  liable  to  the  estate  if  it  cancels 
its  certificates  and  issues  new  ones  to 
the  purchaser.  Citizens'  St.  K.  Co.  v. 
Bobbins,  128  Ind.  449,  12  L.  R.  A.  498, 
25  Am.  St.  Rep.  445,  26  N.  E.  116. 

20  Mobile  &  O.  R.  Co.  v.  Humphries 
(Miss.),  7  So.  522. 

21  United  States.  Lowry  v.  Com- 
mercial &  Farmers'  Bank,  Taney  310, 
Fed.  Cas.  No.  8,581. 

Maryland.  Albert  v.  Mayor  &  City 
Council   of  Baltimore,   2   Md.   159. 

Massachusetts.  Crocker  v.  Old  Col- 
ony R.  Co.,  137  Mass.  417;  Hutchins  v. 
State  Bank,  12  Mete.  421. 

Mississippi.  Myers  v.  Martinez,  95 
Miss.  104,  48  So.  291. 

North  Carolina.  Wooten  v.  Wil- 
mington &  W.  R.  Co.,  128  N.  C.  119,  56 
L.  R.  A.  615,  38  S.  E.  298;  Cox  v. 
First  Nat.  Bank,  119  N.  C.  302,  26  8. 
E.  22. 

Pennsylvania.  Catherwood  v.  Guar- 
antee Trust  &  Safe  Deposit  Co.,  252 
Pa.  466,  97  Atl.  703;  In  re  Bohlen's 
Estate,    75    Pa.    St,    304;    Bayard    v. 


Farmers'  &  Mechanics'  Bank,  52  Pa. 
St.  232;  Williams  v.  Pennsylvania  R. 
Co.,  9"  Phila.  298.  See  also  In  re 
Wood's  Appeal,  92  Pa.  St.  379,  37  Am. 
Rep.  694. 

Tennessee.  Smith  v.  Nashville  &  D. 
B.  Co.,  91  Tenn.  221,  18  S.  W.  546. 

The  rule  applicable  to  trustees  gener- 
ally ' '  does  not  apply  *  *  *  to  the 
case  of  executors  and  administrators 
transferring  stock  standing  in  the 
name  of  a  decedent,  for  the  reason 
that  the  law  casts  upon  them  the  legal 
ownership  of  the  personal  property  of 
such  decedent.  It  is  their  duty  to  pay 
debts  and  make  distribution  among 
heirs  or  legatees.  To  do  so,  they  must 
convert  the  personalty  into  cash,'  and 
a  transfer  of  stock,  therefore,  would 
be  in  due  course  of  administration.  It 
would  be  unreasonable  to  hold  that  a 
corporation  in  such  ease  should  b?  held 
to  inquire  whether  in  point  of  fact 
the  particular  stock  was  needed  for 
the  payment  of  debts  or  legacies. ' '  In 
re  Bohlen's  Estate,  75  Pa.  St.  304, 
quoted  with  approval  in  Catherwood  v. 
Guarantee  Trust  &  Safe  Deposit  Co., 
252  Pa.  466,  97  Atl.  703.  And  see  to 
the  same  effect  Bayard  v.  Farmers'  & 
Mechanics'  Bank,  52  Pa.  St.  232;  Wil- 
liams V.  Pennsylvania  R.  Co.,  9  Phila. 
(Pa.)    298. 

Although  the  corporation  has  knowl- 
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of  the  corporation,  whose  duty  it  is  to  supervise  the  transfer,  can 
have  no  means  of  ascertaining  whether  or  not  the  transfer  is  for  the 
purposes  named,  except  by  inquiry  of  the  executor  himself,  since, 
generally,  no  one  else  would  have  knowledge  of  the  condition  of 
the  estate."^  But  if  the  corporation,  at  the  time,  has  reasonable 
ground  for  believing  that  the  executor  intends  to  misapply  the  money 
received  by  him  for  the  stock,  or  is,  in  the  very  transaction,  applying 
it  to  his  own  private  use,  it  is  responsible  to  the  persons  injured 
thereby,  since  by  knowingly  permitting  the  transfer  under  such 
circumstances  it  enables  the  executor  to  commit  a  breach  of  his  trust, 
and  is  therefore  as  fully  liable  as  if  it  had  shared  ia  the  profits  of  the 
transaction.*^ 

"If  *  *  *  the  circumstances  attending  the  proposed  transfer 
show  that  it  is  not  in  the  ordinary  course  of  admiaistration,  it  becomes 
the  duty  of  the  transfer  officer,  before  permitting  it,  to  inquire  into 
the  authority  of  the  executor  to  make  it. ' '  ''*  This  is  true,  for 
example,  where  the  transfer  is  made  after  the  expiration  of  the 
period  fixed  by  the  statute  within  which  the  debts  must  be  paid  and 
the  estate  settled,**  or  where  the  character  of  the  transfer  is  in  itself 


edge  of  the  contents  of  the  will,  and 
though  the  stock  is  specifically  be- 
queathed by  the  will,  and  the  executor 
sells  it  with  intent  to  convert  the 
proceeds  to  his  own  use,  the  corpora- 
tion is  not  liable  unless  at  the  time 
of  the  transfer  it  has  reasonable 
ground  to  believe  that  the  executor 
intends  to  misapply  the  money,  or  is 
in  the  very  transaction  applying  it 
to  his  own  use.  Wooten  v.  Wilming- 
ton &  W.  E.  Co.,  128  N.  C.  119,  56 
L.  E.  A.  615,  38  S.  B.  298. 

In  making  a  transfer  pursuant  to  an 
assignment  by  an  administrator  with- 
out inquiry  the  corporation  merely' 
assumes  the  risk  as  to  his  power  to 
dispose  of  the  stock,  and  if  he  has 
such  power  is  not  liable  because  such 
assignment  constitutes  a  breach  of 
trust,  in  the  absence  of  circumstances 
calculated  to  excite  the  suspicions  of 
a  reasonably  prudent  man  that  a 
breach  of  trust  was  contemplated. 
Smith  V.  Eailroad,  91  Tenn.  221,  18  S. 
W.  546. 


22  Peck  V.  Bank  of  America,  16  E. 
I.  710,  7  L.  E.  A.  826,  19  Atl.  369. 

23  Lowry  v.  Commercial  &  Farmers ' 
Bank,  Taney  310,  Fed.  Cas.  No.  8,581; 
Albert  v.  Mayor  &  City  Council  of  Bal- 
timore, 2  Md.  159;  Wooten  v.  Wilming- 
ton &  W.  E.  Co.,  128  N.  C.  119,  56 

'  L.  E.  A.  615,  38  S.  E.  298. 

In  Lowry  v.  Commercial  &  Farmers' 
Bank,  Taney  310,  Fed.  CaS.  No.  8,58l, 
it  was  held  that  the  fact  that  the  stock 
was  transferred  by  one  of  two  execu- 
tors only,  long  after  the  death  of  the 
testator,  who  left  a  large  estate,  and 
without  an  order  of  court,  was  sufS- 
cient  to  put  the  transfer  officer  upon 
inquiry.  , 

Constructive  notice  to  the  transfer 
agent  is  notice  to  the  corporation,  and 
the  corporation  is  responsible  for  his 
act  in  making  the  transfer.  Lowry  v. 
Commercial  &  Farmers'  Bank,  Taney 
310,  Fed.  Cas.  No.  8,581.  . 

24  Peck  V.  Bank  of  America,  16  E. 
I.  710,  7  L.  E.  A.  »26,  19  Atl.  369. 

26  Stewart  v.  Firemen's  Ins.  Co.  of 
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sufficient  to  give  the  company  notice  that  it  is  not  made  for  the  pur- 
pose of  paying  debts  or  legacies,  or  to  put  its  officers  upon  inquiry 
as  to  the  matter.^*  Even  under  such  circumstances,  however,  if  the 
will  authorizes  the  executor  to  sell  .such  part  of  the  estate  as  he  deems 
necessary  or  advisable  for  the  security  of  the  same  and  to  reinvest 
the  proceeds  according  to  his  discretion,  the  corporation  is  justified 
in  permitting  a  transfer  pursuant  to  "a  sale  by  him,  provided  nothing 
further  appears  to  put  it  upon  inquiry .'*''' 

The  Uniform  Stock  Transfer  Act  provides  that  nothing  therein 
shall  be  construed  as  enlarging  the  powers  of  an  executor  or  adminis- 
trator to  make  a  valid  indorsement,  assignment  or  power  of  at- 
torney.'^' 

§3842.  Unauthorized    or    fraudulent    transfers    by    guardians. 

Whei-e  stock  belonging  to  minors  stands  in  the  naane  of  their 
guardian,  without  anything  to  indicate  that  he  holds  it  as  guardian, 
one  who  purchases  the  shares  from  him  in  good  faith  and  for  value, 
and  without  notice  of  the  guardianship,  is  entitled  to  hold  them  as 
against  the  wards.*^*  But  the  contrary  is  true  where  the  transferee 
has  notice  of  the  guardianship  or  notice  of  facts  sufficient  to  put 
him  on  inquiry .*••    And  the  corporation  is  also  liable  to  the  wards  if 


Baltimore,  53  Md.  564 ;  Peck  v.  Prov- 
idence Gas  Co.,  17  E.  I.  275,  15  L.  E.  A. 
643,  23  Atl.  967,  21  Atl.  543;  Peck  v. 
Bank  of  America,  16  E.  I.  710,  7  L.  E. 
A.  826,  19  Atl.  369. 

26  Where  the  transfer  by  one  joint 
executor  is  made  to  his  co-executor  in- 
dividually, this  is  sufficient  to  give  the 
corporation  notice  that  the  payment 
of  debts  is  not  the  purpose  of  the 
transfer,  or  at  least  to  put  it  upon  in- 
quiry, since  that  is  not  the  mode  which 
joint  executors  would  naturally  adopt 
to  effectuate  such  a  purpose.  Stewart 
V.  Firemen's  Ins.  Co.  of  Baltimore, 
53  Md.  564. 

Where  the  transfer  is  made  to.  the 
executrix  individually  for  the  purpose 
of  affording  security  for  her  indorse- 
ment on  the  note  of  a  third  person, 
the  facts  are  sufficient  to  put  the 
transfer  officer  of  the  corporation  upon 
inquiry.  Peck  v.  Bank  of  America,  16 
E.  t  710,  7  L.  E.  A.  826,  19  Atl. 
369. 


As  to  the  liability  of  the  corpora- 
tion if  it  makes  a  transfer  to  one  to 
whom  an  executor  has  pledged  stock 
to  secure  his  personal  debt,  or  to  a 
transferee  of  such  pledgee  who  has 
knowledge  of  the  facts,  see  Davis  v. 
National  Eagle  Bank  (E.  I.),  50  Atl. 
530. 

27  Peck  V.  Providence  Gas  Co.,  17 
E.  I.  275,  15  L.  E.  A.  643,  23  Atl. 
S67,  21  Atl.  543. 

28  See  section  2  of  the  act.  This  act 
is  in  force  in  Louisiana,  Maryland, 
Massachusetts,  Michigan,  New  Jersey, 
New  York,  Ohio,  Pennsylvania,  Eh  ode 
Island,    Wisconsin    and    Alaska. 

29  Atkinson  v.  Atkinson,  8  Allen 
(Mass.)  15. 

sounder  such  circumstances,  if  the 
guardian  assigns  the  certificate  to  in- 
demnify the  assignee  as  surety  on  his 
bond,  his  successor  may  procure  a 
transfer  of  the  stock  to  himself  as 
guardian.  Atkinson,  v.  Atkinson,  8 
Allen  (Mass.)  15. 
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it  permits  an  unauthorized  transfer  by  the  guardian  under  the  last 
named  circumstances.^^  But  where  the  guardian  has  power  to  sell 
and  transfer  the  stock,  the  corporation  has  no  right  to  prevent  a 
transfer  on  its  books,  and  cannot  be  held  liable  because  he  misap- 
propriates the  proceeds.^^  Nor,  under  such  circumstances,  is  a  vendee 
or  pledgee  bound  to  inquire  into  the  guardian's  purpose  in  making 
the  transfer,  or  to  see  to  the  application  of  the  proceeds;  and  he 
will  take  a  good  title  even  though  the  transfer  is  made  by  the 
guardian  as  security  for  or  in  payment  of  his  own  debt,  provided 
he  has  no  notice  of  that  fact.''  If,  however,  he  has  knowledge  of  the 
guardian's  unlawful  purpose,  he  will  be  liable  to  account  to  the  ward 
for  the  value  of  the  stock.'* 

If  the  stock  stands  on  the  books  in  the  name  of  the  ward  it  is 
the  duty  of  the  corporation  to  inquire  as  to  the  authority  of  the 
guardian  to  make  the  transfer  and  to  refuse  to  make  it  until  such 
authority  is  shown  to  exist.'^  And  persons  who,  as  purchasers  or 
pledgees,  take  certificates  of  this  character  indorsed  in  blank  by  the 
guardian  are  put  upon  inquiry,  as  to  the  rights  of  the  ward.'* 


31  Webb  V.  Graniteville  Mfg.  Co., 
11  S.  C.  396,  32  Am.  Eep.  479. 

The  corporation  is  liable  to  the  ward 
■where  it  transfers  the  stock  to  one  to 
whom  the  guardian  has  pledged  it  as 
security  for  his  personal  debt.  Kemp- 
ner  v.  Wallis,  2  Tex.  App.  Civ.  Cas 
(Willson)   §  584  et  seq. 

32  Bank  of  Virginia  v.  Craig,  6 
Leigh  (Va.)  399. 

33  Bank  of  Guutersville  v.  United 
States  Fidelity  &  Guaranty  Co.,  — 
Ala.  — ,  75  So.  168.  See  also  Ross 
V.  Southwestern-  R.  Co.,  S3  Ga.  514. 

34  Bank  of  Guntersville  v.  United 
States  Fidelity  &  Guaranty  Co.,  — 
Ala.  — ,  75  So.  168. 

"Although  the  pledgee  might  be 
charged  with  knowledge  of  an  Unlaw- 
ful purpose  by  the  guardian,  if  the 
debt  secured  is,  and  appears  to  be,  his 
pre-existing  obligation,  yet,  if  the 
pledge  is  for  a  present  loan,  though  it 
be  given  to  secure  the  guardian's  per- 
sonal obligation,  and  although  he  omit 
to  designate  his  action  as  that  of  a 
guardian  eo  nomine,  the  pledgee  with- 


out knowledge  -to  the  contrary  may  as- 
sume the  propriety  of  the  transaction, 
and  will  take  without  liability  to  ac- 
count as  for  a  devastavit."  Bank  of 
Guntersville  v.  United  States  Fidelity 
&  Guaranty  Co.,  —  Ala.  — ,  75  So.  168. 

35Kempner  v.  Wallis,  2  Tex.  App: 
Civ.  Cas.  (Willson)  §  584  et  seq. 

36  If  certificates  issued  in  the  name 
of  the  wards  are  indorsed  in  blank  by 
the .  guardian,  as  such,  and  deposited 
with  a  bank,  and  the  cashier  of  the 
bank  embezzles  them  and  pledges 
them  as  security  for  his  own  debt, 
there  is  notice  to  the  pledgees  on  the 
face  of  the  certificates  that  they  were 
trust  property  while  in  the  hands  of 
the  guardian,  and  they  are  put  upon 
inquiry  and  have  no  right  to  receive 
the  stock  as  a  pledge  for  the  cashier's 
debt  without  at  least  having  informa- 
tion of  facts  which  would  warrant 
them  in  believing  that  the  ward's  in- 
terests had  been  protected  in  the 
transaction  whereby  they  came  into 
the  cashier's  hands,  and  having  made 
no  inquiry,  they   acquire  np  title  cs 
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If  the  certifieate  expresses  on  its  face  that  the  person  to  -whom 
it  is'  issued  holds  it  as  guardian  for  named  wards,  this  is  notice  both 
to  the  corporation  and  to  any  one  dealing  with  the  stock  that  it  is  the 
property  of  the  wards.^''  And  the  same  is  true  even  where  the  wards 
are  not  named  in  the  certificate.*' 

If  the  guardian  cannot  legally  transfer  the  stock  without  an  order 
of  court,  the  corporation  is  charged  with  knowledge  of  that  fact, 
/and  it  is  its  duty  to  refuse  to  make  a  transfer  upon  its  books  until  such 
an  order  is  produced,  and  if  it  makes  a  transfer  without  such  an  order 
it  is  guilty  of  a  breach  of  trust  which  renders  it  liable  to  the  ward.'' 
If  an  order  of  court  is  necessary  and  such  an  order  is  made,  the 
transferee  is  chargeable  with  notice  of  its  contents  and  with  the  extent 
of  the  authority  thereby  conferred.** 

The  Uniform  Stock  Transfer  Act  provides  that  nothing  therein 
shall  be  construed  as  enlarging  the  powers  of  a  fiduciary  to  make  a 
valid  indorsement,  assignment  or  power  of  attorney.*^ 

§  3843.  Remedies  of  owner  against  corporation.  If  a  corporation 
recognizes  a  forged  or  unauthorized  assignment  of  a  certificate  of  stock 


against  the  wards.  O'Herron  v.  Gray, 
168  Mass.  573,  40  L.  E.  A.  498,  60 
Am.  St.  Eep.  411,  47  N".  B.  429. 

37Atkinsou  v.  Atkinson,  8  Allen 
(Mass.)  15. 

38  The  corporation  is  chargeable 
with  notice  of  the  guardianship  from 
the  certificate.  "Webb  v.  Graniteville 
Mfg.  Co.,  11  S.  C.  396,  32  Am.  Eep. 
479. 

Where  stock  standing  in  the  name 
of  certain  persons  as  executors  of  a 
named  person  is  by  them  transferred 
to  one  as  guardian,  the  corporation 
has  knowledge  of  the  sources  from 
which  it  may  obtain  information  as  to 
the  persons  represented  by  tlie  guar- 
dian, and  it  must  be  assumed  that  it 
either  had  full  knowledge  of  their 
names  or  improperly  neglected  to  in- 
form themselves  oi  the  subject. 
Webb  V.  Graniteville  Mfg.  Co., 
11  S.  0.  396,  32  Am.  Rep.  479. 
In  this  case  ptock  standing  in 
the  name  of  executors  was  trajis- 
ferred  on  the  books  to  one  as  guard- 
ian and  a  new  certificate  issued  to  him 


as  guardian.  He  indorsed  it  in  blank 
and  placed  it  in  the  hands  of  his  coun- 
sel foy  purposes  connected  with  the 
guardianship.  The  latter  hypothecated 
it  to  a  bank  for  money  loaned  for 
his  personal  use.  The  president  of  the 
corporation  and  another  purchased  the 
stock  from  the  bank.  It  was  held 
that  the  corporation  tsras  chargeable 
with  notice  of  the  breach  of  trust  and 
was  liable  for  making  a  transfer  to 
the  purchaser. 

39Kempner  v.  Wallis,  2  Tex.  App. 
Civ.  Cas.   (Willson)    §  584  et  seq. 

40  An  order  authorizing  a  sale  of 
^tock  for  purposes  of  reinvestment 
does  not  authorize  the  guardian  to 
hypothecate  the  stock,  and  if  he  does 
so  a  purchaser  from  the  pledgee  is 
chargeable  with  notice  of  his  breach 
of  trust.  Webb  v.  Graniteville  Mfg. 
Co.,  11  S.  C.  396,  32  Am.  Eep.  479. 

41  See  section  3  of  the  act.  This 
act  is  in  force  in  Louisiana,  Maryland, 
Massachusetts,  Michigan,  New  Jersey, 
New  York,  Ohio,  Pennsylvania,  Ehode 
Island,  Wisconsin   and  Alaska. 
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and  power  of  attorney  to  transfer  the  same,  end  registers  the  transfer 
on  its  books,  or  if  it  registers  a  transfer  without  any  assignment  or 
authority  from  the  owner,  it  is  guilty  of  a  conversion  of  the  shares,  and 
the  registered  owner  may  maintain  an  action  against  it  for  dam- 
ages,*^ unless  he  is  estopped  to  assert  his  title.*^  Or  such  an  action 
may  be  maintained  by  a  transferee  of  the  registered  owner,  after  he  has 
demanded  a  transfer  on  the  books  of  the  corporation,  and  been  re- 
fused.** 


42  United  States.  First  Nat.  Bank 
of  South  Bend  v.  Lanier,  11  Wall.  369, 
20  L.  Ed.'  172;  Geyser-Marion  Gold- 
Min.  Co.  V.  Stark,  106  Fed.  558. 

Oalifomia.  Herbert  Kraft  Co.  Bank 
V.  Bank  of  Orland,  133  Cal.  64,  65  Pac. 
143;  TafEt  v.  Presidio  &  F.  R.  Co.,  84 
Cal.  131,  11  L.  R.  A.  125,  18  Am.  St. 
Eep.  166,  24  Pac.  436;  Quay  v.  Pre- 
sidio &  F.  E.  Co.,  82  Cal.  1,  22  Pae. 
925. 

Illinois.  Chicago  Edison  Co.  v.  Fay, 
164  111.  323,  45  N".  E.  534,  .aff'g  62 
111.  App.  55.  See  Miller  v.  Koran, 
151  111.  App.  527,  aff'd  245  111.  200, 
91  N.  E.  1039. 

Indiana.  Vernon,  6.  &  E.  E.  Co.  v. 
Washington  Tp.  Decatur  Co.,  48  Ind. 
App.  309,  95  N.  B.  599. 

Louisiana.  Woodhouse  v.  Crescent 
Mut.  Ins.  Co.,  35  La.  Ann.  238,  241; 
Factors'  &  Traders'  Ins.  Co.  v.  Ma- 
rine Dry  Dock  &  Shipyard  Co.,  31  La. 
Ann.    149. 

Maryland.  Hughes  v.  Drovers'  & 
Mechanics'  Nat.  Bank;  86  Md.  418,  38 
Atl.  936;  Marbury  v.  Bhlen,  72  Md. 
206,  20  Am.  St.  Eep.  467,  19  Atl.  648. 

Missouri.  Withers  v.  Lafayette 
County  Bank,  67  Mo.  App.  115. 

New  York.  Cushman  v.  Thayer 
Mfg.  Jewelry  Co.,  76  N.  Y.  365,  32 
Am.  Eep.  315;  New  York  &  N.  H.  R. 
Co.  V.  Schuyler,  34  N.  Y.  30;  Pollock 
V.  National  Bank,  7  N.  Y.  274,  57  Am. 
Dec.  520;  Cooper  v.  Illinois  Cent.  E. 
Co.,  38  App.  Div.  22,  57  N.  Y.  Supp. 
925;  Smith  v.  American  Coal  Co.,  7 
Iians.  317. 

North    Carolina.      Wooten    v.    Wil- 


mington &  W.  E.  Co.,  128  N.  C.  119, 
56  L.  R.  A.  615,  38  S.  E.  298. 

Pennsylvania.  Pennsylvania  Co. 
for  Insurance  on  Lives  &  Granting 
Annuities  v.  Franklin  FirS  Ins.  Co., 
181  Pa.  St.  40,  37  L.  R.  A.  780,  37 
Atl.  191;  Bayard  v.  Farmers'  &  Me- 
chanics' Bank  of  Philadelphia,  52  Pa. 
St.  232. 

Tenmessee,  Caulkins  v.  American 
Gas-Light  Co.,  85  'Tenn.  683,  4  Am. 
St.  Rep.  786,  4  6.  W.  287. 

Texas.  Baker  v.  Wasson,  59  Tex. 
140,  53  Tex.  150;  Strange  v.  Houston 
&  T.  Cent.  R.  Go.,  53  Tex.  162. 

Utah.  Rasmussen  v.  Sevier  Valley 
Canal  Co.,  40  Utah  371,  121  Pac.  741. 

Washington.  Nagel  v.  Ham,  Years- 
ley  &  Ryrie,  88  Wash.  99,  152  Pac. 
520. 

West  Virginia.  See  La  Belle  Iron 
Works  v.  Quarter  Sav.  Bank,  74  W. 
Va.  569,  82  S.  E.  614. 

Wisconsin.  Casper  v.  Kalt-Zimmers 
Mfg.  Co.,  159  Wis.  517,  150  N.  W. 
1101,  149  N.  W.  754. 

England,  See  Harrison  v.  Pryse, 
Barnard  Ch.  324. 

As  to  the  quantum  of  proof  that  the 
stock  was  stolen  required  in  an  action 
against  the  corporation  for  conver- 
sion, see  Cooper  v.  Spring  Valley 
Water  Co.,  16  C^.  App.  17,  116  Pac. 
298. 

43  See  §  3853,  infra. 

44  See  Mahaney  v.  Walsh,  16  N.  Y, 
App.  Div.  601,  44  N.  Y.  Supp.  969; 
Birdsall  v.  Davenport,  43  Hun  (N. 
Y.)  552. 

And  see  §  3819,  supra. 
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Instead  of  suing  at  law  for  conversion,  the  owner  of  stock  which  has 
been  transferred  by  the  corporation  on  its  books  under  a  forged  or 
unauthorized  assignment  and  power  of  attorney  may  maintain  a  suit 
in  equity  to  compel  the  corporation  to  replace  the  shares  on  its  books 
in  his  name,  and  issue  to  him  a  proper  certificate,  or,  in  the  alternative, 
to  recover  o  judgment  for  their  value.*^    And  it  has  been  held  that  it 


46  United  States.  St.  <Eomes  v. 
Levee  Steam  Cotton  Press  Co.,  127 
U.  S.  614,  32  L.  Ed.  289;  Western 
U.  Tel.  Co.  V.  Davenport,  97  U.  S.  369, 
24  L.  Ed.  1047;  Dewing  v.  Perdiea- 
ries,  96  U.  S.  193,  24  L.  Ed.  654;  Wil- 
son V.  Colorado  Min.  Co.,  227  Fed.  721. 

Callfomla.  Herbert  Kraft  Co. 
Bank  v.  Bank  of  Orland,  133  Cal.  64, 
65  Pac.  143. 

.  Georgia.  BlaisdSll  v.  Bohr,  68  Ga. 
56. 

Illinois.  Chicago  Edison  Co.  v. 
Pay,  164  HI.  323,  45  N.  B.  534,  aff'g 
62  111.  App.  55;  Doran  v.  Miller,  124 
IlLApp.  551,  151  111.  App.  527,  afE'd 
245  111.  200,  91  N.  E.  1039. 

Indiana.  "Vernon,  G.  &  B.  E.  Co.  v. 
Washington  Tp.  Decatur  Co.,  48  Ind. 
App.  309,  95  N.  E.  599. 

Louisiana.  Leurey  v.  Bank  of  Ba- 
ton Rouge,  131  La.  30,  Ann.  Cas. 
1913  E  1168,  58  So.  1022. 

Maryland.  Marbury  v.  Ehlen,  72 
Md.  206,  20  Am.  St.  Eep.  467,  19  Atl. 
648;  Brown  v.  Howard  Fire  Ins.  Co., 
42  Md.  384,  20  Am.  Eep.  90. 

Massachusetts.  Pratt  v.  Taunton 
Copper  Mfg.  Co.,  123  Mass.  110,  25 
Am.  Eep.  37. 

Mldilgan.  Walker  v.  Detroit  Tran- 
sit Ey.  Oo..,  47  Mich.  338,  11  N.  W. 
187. 

Missouri.  Withers  v.  Lafayette 
County  Bank,  67  Mo.  App.  115. 

New  York.  Brisbane  v.  Delaware, 
L.  &  W.  E.  Co.,  94  N;  Y.  204;  Cush- 
mau  V.  Thayer  Mfg.  Jewelry  Co.,  76. 
N.  Y.  365,  32  Am.  Eep.  315;  Wells. 
v.  Smith,  7  Abb.  Pr.  261.  See  also 
Jennie  Clarkson  Home  for  Children  v. 
Chesapeake  &  O.  E.  Co.,  41  Mi^c.  214, 


83  N.  Y.  Supp.  913,  afC'd  92  App.  Div. 
491,  87  N.  Y.  Supp.  348,  182  N.  Y. 
508,  74  N.  E.  1118. 

Ohio.  Cleveland  &  M.  E.  Co.  v. 
Bobbins,  35  Ohio  St.  483. 

Oklahoma.  Litchfield  v.  Henson 
Oil  Co.,  157  Pac.  137. 

Pennsylvania.  Pennsylvania  Oo. 
for  Insurance  on  Lives  &  Granting 
Annuities  v.  Franklin  Fire  Ins.  Co., 
181  Pa.  St.  40,  37  L.  B.  A.  780,  37 
Atl.  191. 

Tennessee.  Bead  v.  Cumberland 
Telegraph  &  Telephone  Co.,  93  Tenn. 
482,  27  S.  W.  660. 

Texas.  Baker  v.  Wasson,  59  Tex. 
140,  53  Tex.  150. 

West  Virginia.  Snyder  v.  Charles- 
ton &  S.  Bridge  Co.,  65  W.  Va.  1,  131 
Am.  St.  Bep.  947,  63  S.  E.  616. 

Wisconsin.  Casper  v.  Kalt-Zim- 
imers  Mfg.  Co.,  159  Wis.  517,  150  N. 
W.  1101,  149  N.  W.  754. 

England.  Ashby  v.  Blaekwell,  Am- 
bler 503,  "2  Eden  299;  Hildyard  v. 
South  Sea  Co.,  2  P.  Wms.  76. 

"The  owner  may  sue  in  tort  as  for 
a  conversion  but  he  is  not  compelled 
to  do  so,  and  thereby  give  up  his  po- 
sition as  a  stockholder."  Miller  v. 
Doran,  151  111.  App.  527,  aff'd  245 
111.  200,  91  N.  E.  1039. 

The  decree  in  such  a  suit  properly 
directs  the  corporation  to  return  the 
stock  or  to  pay  its  value  on  the  day 
when  the  decree  is  entered.  Miller 
V.  Doran,  151  111.  App.  527,  afE'd  245 
111.  200,  91  N.  E.  1039. 

An  averment  of  the  par  value  of 
the  stock  in  such  a  suit  is  a  sufficient 
allegation  of  its  value  as  against  a 
demurrer  since  the  par  value  of  stock 
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is  not  necessary  to  pray  for  alternative  relief  in  damages  under  such 
circumstances,  where,  upon  the  facts  stated,  the  plaintiff  is  entitled 
to  equitable  relief.*® 

According  to  the  weight  of  authority,  when  a  corporation  recognizes 
and  registers  a  forged  or  unauthorized  transfer  of  stock,  and  refuses 
to  recognize  the  rights  of  the  true  owner,  the  measure  of  damages  in 
an  action  by  the  latter  against  the  corporation  is  the  value  of  the  stock 
at  the  time  of  such  refusal,  with  interest  to  the  time  of  the  trial." 

The  true  owner  of  the  stock  is  also  entitled  to  recover  from  the  cor- 
poration all  dividends  which  have  accrued  thereon  since  the  wrongful 
transfer,  whether  it  has  paid  the  same  to  the  transferee  or  not.** 

Ordinarily  the  cause  of  action  for  damages  accrues  when  the  illegal 
transfer  is  made,  and  the  statute  of  limitations  begins  to  run  at  that 
time.*'  But  it  has  been  held  that  where  stock  is  transferred  on  the  books 
and  a  new  certificate  issued  without  a  surrender  of  the  original  cer- 
tificate, the  statute  of  limitations  does  not  commence  to  run  against 
the  holder  of  the  original  certificate  until  a  transfer  to  him  on  the 
corporate  books  is  refused  or  until  he  has  notice  that  the  stock  has 
been  transferred  to  other  parties.^"  And  as  in  other  cases  where  the 
owner  has  both  a  legal  and  an  equitable  remedy  for  the  same  wrong, 
the  statute  runs  upon  the  equitable  remedy  and  bars  that  when  it  has 
run  against  the  legal  remedy.*^  Where  stock  is  transferred  in  deroga- 
tion of  the  rights  of  a  remainderman,  his  right  of  action  against  the 
corporation  to  recover  the  stock,  or,  in  the  alternative,  its  value,  does 

is  prima  facie  its  actual  value.    Ver-  Copper  Mfg.   Co.,   123  Mass.  110,  25 

non,   G.   &   E.   E.   Co.   v.  Washington  Am.  Eep.  37. 

Tp.   Decatur   Co.,   48   Ind.   App.   309,  West  Virginia.     Snyder  v.  Oharles- 

95  N.  E.  599.                             '  ton  &  S.  Bridge  Co.,  65  "W.  Va.  1,  131 

46  Vernon,  G.  &  E.  E.  Co.  v.  Wash-  Am.  St.  Eep.  947,  63  S.  B.  616. 
ington  Tp.  Decatur  Co.,  48  Ind.  App.  49  Casper  v.  Kalt-Zimmers  Mfg.  Co., 
309,  95  N.  E.  599.     See  also  Snyder  159   Wis.   517,   150   N.   W.    llOlj   149 
v.    Charleston    &    S.    Bridge    Co.,    65  N.  W.  754. 

W.  Va.  1,   131  Am.  St.  Eep.  947,  63  M  Cleveland   &  M.   E.   Co.  v.  Eob- 

S.  B.  616.                              ,  bins,  35  Ohio  St.  483. 

47  See  §  3449  et  seq.,  supra.  61  Casper  v.  Kalt-Zimmers  Mfg.  Co., 

48  United  States.  Western  TJ.  Tel.  159  Wis.  517,  150  N.  W.  1101,  149  N. 
Co.  V.  Davenport,  97  tJ.  S.  369,  24  L.  W.  754. 

Bd.    1047;    Wilson   v.   Colorado    Man.  The  statutory  provision  that  a  cause 

Co.,  227  Fed.  721.  of    action    for    fraud    shall    not    be 

Califocnla.  Herbert  Kraft  Co.  deemed  to  accrue  until  the  discovery 
Bank  v.  Bank  of  Orland,  133  Cal.  64,    ,  of   the  fraud  rela,tes   to  a  fraud  for 

65  Pac.  143.  which  the  sole  redress  is  an  action  in 

Georgia.     Blaisdell  v.  Bohr,  68  Ga.  equity.     Casper  v..  Kalt-Zimmers  Mfg. 

56.  Co.,   159   Wis.   517,   150   N.   W.  1101, 

Massachusetts.      Pratt    v.    Taunton  149  N.  W.  754. 
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not  accrue,  and  the  statute  of  limitations  does  not  commence  to  run, 
until  the  happening  of  the  event  on  which  he  is  to  take.®'' 

The  right  to  relief  in  equity  may  be  lost  by  laches.*' 

In  an  action  against  the  corporation  for  damages  for  an  unauthor- 
ized transfer  the  complaint  must  allege  facts  showing  a  violation  of 
a  legal  duty  by  the  defendant.  Mere  general  statements  by  way  of 
conclusion  that  the  transfer  was  made  wrongfully  and  without  author- 
ity are  insufficient.®*  Where  the  corporation  alleges  that  the  person 
to  whom  the  transfer  was  made  is  the  true  owner  of  the  stock,  he 
should  be  made  a  party  before  proceeding  further,  in  order  that  the 
whole  matter  may  be  adjudicated  in  one  action  and  the  interests  of  all 
concerned  may  be  protected.®® 

If  the  shares  still  stand  on  the  books  of  the  corporation  in  the  name 
of  the  person  from  or  through  whom  the  plaintiff  acquired  title,  he 
may  sue  to  compel  the  corporation  to  transfer  the  same  to  him  on  its 
books,  and  to  issue  him  a  new  certificate,  making  the  claimant  under 
the  forged  or  unauthorized  transfer  a  party  defendant.®® 

If  the  stock  still  stands  in  the  name  of  the  true  owner  he  may  sue 
to  enjoin  the  corporation  from  registering  the  transfer.®' 

§  3844.  Liability  of  corporation  to  holder  of  prior  equitable  title. 

Where  a  corporation  acts  in  good  faith  and  without  negligence  in 
allowing  a  transfer  by  one  who  appears  to  be  the  absolute  owner  of 
shares,  it  is  not  liable  to  one  having  a  mere  equitable  title  by  virtue 
of  a  prior  unregistered  transfer,  or  otherwise,  of  which  it  has  no 
notice.®*    But  it  is  liable  if  it  has  actual  notice  of  the  equitable  title,  or 

B2  Baker  v.  Atlantic  Coast  Line  E.  57  Reynolds    v.    TouzaJin    Improve- 

Co.,  —  N.  C.  — ,  92  S.  E.  170;  Wooten  ment  Co.,  62  Neb.  236,  87  N.  W.  24. 

V.  Wilmington  &  W.  E.  Co.,  128  N.  C.  88  Leurey  v.  Bank  of  Baton  Eouge, 

119,  56  L.  E.  A.  615,  38  S.  E.  298.  131  La.  30,  Ann.  Cas.  1913  E  1168,  58 

63  Snyder  v.  Charleston  &  S.  Bridge  So.   1022;   Loring  v.  Salisbury  Mills, 

Co.,  65  W.  Va.  1,   131  Am.  St.  Eep.  125  Mass.  138;  Shattuek  v.  American 

947,  63  S.  E.  616.  Cement  Co.,  205  Pa.  197,  97  Am.  St. 

B4Easmussen  v.  Sevier  Valley   Oa-  Eep.  735,  54  Atl.  785. 

nal  Co.,  40  Utali  371,  121  Pac.  741.  While  a  corporation  is  bound  to  pro- 

55  Rasmussen  v.  Sevier  Valley  Ca-  teet  its  stockholders  against  unau- 
nal  Co.,  40  Utah  371,  121  Pac.  741.  thorized    transfers   by    requiring   sat- 

56  East  Birmingham  Land  Co.  v.  isfactory  evidence  of  authority  to 
Dennis,  85  Ala.  565,  2  L.  E.  A.  836,  7  transfer,  it  is  not  bound,  where  the 
Am.  St.  Eep.  73,  5  So.  317;  Barstow  power  to  transfer  appears,  to  inquire 
V.  Savage  Min.  Co.,  64  Cal.  388,  49  whether  the  transferrer  is  attempting 
Am.  Eep.  705,  1  Pac.  349;  Easmussen  a  fraud.  Hughes  v.  Drovers'  &  Me- 
V.  Sevier  Valley  Canal  Co.,  40  Utah  chanics'  Nat.  Bank,  86  Md.  418,  38 
371,  121  Pac.  741.  Atl.  936. 
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if  the  form  of  the  certificate  or  other  circumstances  are  sufficient  to  put 
it  upon  inquiry.**  These  principles  apply  to  transfers  by  persons 
holding  the  title  to  shares  as  trustees,®"  executors  *^  or  guardians.^ 

§  3845.  Liability  of  transferee  to  true  owner.  When  certificates 
of  stock  have  been  transferred  under  a  forged  assignment  and  power 
of  attorney,  or  when  they  have  been  lost  or  stolen,  without  negligence; 
after  having  been  indorsed  or  assigned  in  blank,  ancj  have  been  trans- 
ferred by  the  finder  or  thief,  the  true  owner  may  recover  the  certif- 
icate from  the  transferee  or  any  subsequent  transferee ;  or  he  may  join 
him  in  a  suit  against  the  corporation  to  compel  a  transfer  or  retransfer 
on  its  books,  according  to  the  circumstances.®^  Or  he  may  maintain 
an  action  for  conversion  against  the  transferee  to  recover  the  value  of 
the  stock,  even  after  the  latter  has  sold  and  transferred  the  same  to 
another.®*  And  the  same  is  true  even  though  the  owner  has  been 
negligent  if  the  transferee  takes  with  knowledge  of  the  facts,  or  with 
notice  of  facts  sufficient  to  put  him  on  inquiry.®*  The  owner  may  also 
recover  from  the  transferee  any  dividends  received  by  him.®® 


The  title  of  a  minor  to  the  interest 
in  community  property  inherited  by 
him  from  one  of  his  parents  is  a  legal 
and  not  a  mere  equitable  title.  Leu- 
rey  v.  Bank  of  Baton  Eouge,  131  La. 
30,  Ann.  Cas.  1913  E  1168,  58  So. 
1022. 

BSLoring  v.  Salisbury  Mills,  125 
Mass.  138;  Shaw  v.  Spencer,  100  Mass. 
382,  97  Am.  Dec.  107,  1  Am.  Eep. 
115. 

60  See  §3838,  supra. 

61  See   §  3841,  supra. 

62  See  §  3842,  supra. 

63  United   States.      See   Dewing   v. 
,  Perdicaries,   96  IT.  S.  193,  24  L.  Ed. 

654. 

Alabama.  East  Birmingham  Land 
Co.  V.  Dennis,  85  Ala.  565,  2  L.  R.  A. 
836,  7  Am.  St.  Rep.  73,  5  So.  317. 

Oalifomia.  Barstow  v.  Savage 
Min.  Co.,  64  Cal.  388,  49  Am.  Rep. 
705,  1  Pac.  349. 

Louisiana.  State  v.  Bank  of  Baton 
Rouge,  125  La.  138,  136  Am.  St.  Rep. 
332,  51  So.  95. 

Maryland.  Brown,  Lancaster  & 
Co.  v.  Howard  Fire  Ins.  Co.,  42  Md. 
?84;,  20  Am.  Rep;  90. 


New  York.  Wells  y.  Smith,  7  Abb. 
Pr.  261. 

England.  Hildyard  v.  South  Sea 
Co.,  2  P.  Wms.  76. 

64  Louisiana.  State  v.  Bank  of 
Raton  Rouge,  125  La.  138,  136  Am. 
St.  Rep.  332,  51  So.  95. 

Maryland.  Merchants'  Nat.  Bank 
V.  Wiinams,  110  Md.  334,  72  Atl.  1114; 
German  Sav.  Bank  of  Baltimore  City 
V.  Renshaw,  78  Md.  475,  28  Atl.  281. 

Nevada.  Bercich  v.  Marye,  9  Nev. 
312. 

New  York.  Anderson  v.  Nicholas, 
28  N.  Y.  600;  Reichard  v.  Hutton,  158 
App.  Div.  122,  142  N.  Y.  Supp.  935, 
148  App.  Div..  813,  133  N.  Y.  Supp. 
44;  Kilmer  v.  Hutton,  131  App.  Div. 
625,  116  N.  Y.  Supp.  127. 

England.  Harrison  v.  Pryse,  Barn. 
Ch.  324;  Monk  v.  Graham,  8  Mod. 
9. 

65  Davis  V.  Pinch,  236  Fed.  89.  See 
also  German  Sav.  Bank  of  Baltimore 
City  V.  Renshaw,  78  Md.  475,  28  Atl. 
281. 

See  also  §  3854,  infra. 

66  Hildyard  v.  South  Sea  Co.,  2  P, 
Wms.  76. 
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The  foregoing  rules  apply  only  to  transferees  of  the  original  cer- 
tificate. If  the  corporation  issues  new  certificates  to  the  transferee, 
the  original  owner  has  no  remedy  against  persons  who  purchase  them 
in  good  faith  and  for  value  even  though  the  first  transfer  was  unau- 
thorized or  forged.^'' 

§3846.  Liability  of  transferee  to  corporation.  "When  a  person 
holding  a  certificate  of  stock  under  a  forged  or  unauthorized  transfer 
presents  ,the  same  to  the  corporation,  and  induces  it  to  register  the 
same,  and  issue  to  him  a  new  certificate,  he  impliedly  represents  that 
his  title  is  good,  and  the  transfer  genuine  or  authorized,  and  the 
corporation  may  maintain  an  action  against  him  for  any  damages 
which  it  may  sustain  by  reason  of  its  liability  to  the  true  owner.  And 
in  such  a  ease,  the  fact  that  he  acted  in  good  faith,  and  in  the  belief 
that  the  transfer  of  the  original  certificate  was  genuine  or  authorized  is 
immaterial.®* ' '  If  one  buys  stock  and  takes  a  transfer, ' '  it  was  said  in  a 
Massachusetts  case, ' '  and  presents  thle  certificate  to  the  corporation  and 
demands  a  new  one,  he  thereby  impliedly  represents  that  he  is  entitled 
to  the  new  certificate.  He  demands  it  as  his  right ;  this  implies  that 
he  is  the  owner  and  has  a  right  to  it.  The  corporation  has  the  right 
to  understand  him  as  asserting  this.  It  is  not  bound  to  question  or 
investigate  the  genuineness  of  the  transfer,  and  see  if  the  purchaser 
has  not  been  defrauded.  "When  the  purchaser  presents  his  transfer 
and  certificate,  the  transfer  officer  naturally  understands  that  he  claims 
the  transfer  to  be  valid,  and  to  have  a  right  to  a  certificate;  he  has 
the  right  to  act  as  if  this  had  been  said  in  terms.  And  if,  relying  upon 
such  tacit  and  implied  representations,  the  corporation  suffers  a  loss, 
the  purchaser  who  misled  it  is  liable. ' '  *^  Even  if  the  corporation  has 
been  guilty  of  negligence  in  recognizing  the  transfer  as  genuine,  this 
does  not  preclude  it  as  against  the  transferee,  unless  its  negligence 
was  the  proximate  cause  of  the  transferee's  loss.'" 

If  the  new  certificate, which  the  corporation  has  been  induced  to 
issue  in  reliance  on  the  forged  or  unauthorized  transfer  is  still  in  the 
hands  of  the  person  who  procured  its  issuance,  or  is  in  the  hands  of 

BTfiee  §  3848,  infra.  As  to  the  maasure  of  damages  in 
68  Hambletou    v.    Central    Ohio    B.  such  a  case,  see  Boston  &  A.  JB.  Co. 
Co.,  44  Md.  551 ;  Brown,  Lancaster  &  Co.  v.  Richardson,  135  Mass.  473. 
V.  Howard  Fire  Ins.  Co.,  42  Md.  384,  20  69  Morton,  C.  J.,  in  Boston  &  A.  R. 
Am.  Eep.  90;   Bostom  &  A.  E.  Co.  v.  Co.  v.  Richardson,  135  Mass.  473. 
Richardson,  135  Mass.  473;   Simm  v.  70  Brown,  Lanciaster  &  Co.  v.  How- 
Anglo-American  Tel.   Co.,  5  Q.  B.  D.  ard  Fire  Ins.  Oft.,  42  Md.  384,  20  Am. 
188.    Contra,  Ashby  v.  Blackwell,  Am-  Rep.  90. 
bier  503,  2  Eden  299. 
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a  transferee  from  hjni  who  does  not  occupy  the  position  of  a  bona  fide 
purchaser  for  value,  the  corporation  may  repudiate  the  certificate,  and 
maintain  a  suit  in  equity  to  compel  its  surrender,  or  to  cancel  it. 
Issuing  new  certificates  of  stock  on  the  faith  of  forged  powers  of 
transfer  on  the  back  of  the  original  certificates  creates  no  estoppel 
against  the  corporation  in  favor  of  the  person  presenting  the  forged 
power,  and  obtaining  the  new  certificate.''^ 

This  does  not  apply,  however,  where  the  certificate  has  passed  into 
the  hands  of  a  bona  fide  purchaser  for  value.  Where  a  corporation 
recognizes  and  i-egisters  a  forged  or  unauthorized  transfer,  and  issues 
a  new  certificate,  although  it  may  act  in  the  most  perfect  good  faith, 
it  has  no  remedy  against  subsequent  bona  fide  purchasers  of  the  new 
certificate,  for  as  against  them  it  is  estopped  to  deny  the  validity  of 
the  certificate.  In  such  a  case,  the  purchaser  does  not  claim  under 
the  original  certificate,  or  under  the  forged  or  unauthorized  transfer 
of  it,  but  claims  under  the  new  certificate  issued  by  the  corporation, 
and  the  corporation,  since  it  is  estopped  to  deny  the  validity  of  this 
certificate,  cannot  maintain  an  action  to  cancel  the  same.''^ 

It  has  been  held  that  the  corporation  cannot  hold  the  person  induc- 
ing the  transfer  liable  where  the  defect  in  the  transfer  is  patent." 

11  Hambleton  v.  Central  Ohio  E. 
Co.,  44  Md.  551;  Brown,  Lancaster  & 
Co.  V.  Howard  Pire  Ins.  Co.,  42  Md. 
384,  20  Am.  Eep.  90;  Houston  &  T. 
Cent.  E.  Co.  v.  Van  Alstyne,  56  Tex. 
439,  440;  Hildyard  v.  South  Sea  Co., 
2  P.  Wms.  76;  Simm  v.  Anglo-Ameri- 
can Tel.  Co.,  5  Q.  B.  Div.  188.  Contra, 
Ashbj  V.  Blackwell,  Ambler  503,  2 
Eden  299. 

72 Louisiana.  Factors'  &  Traders' 
Ins.  Co.  V.  Marine  Dry  Dock  &  Ship- 
yard Co.,  31  IJa.  Ann.  149. 

Massachusetts.  Machinist's  Nat. 
Bank  V.  Field,  126  Mass.  345. 

Michigan.  Mandlebaum  v.  North 
American  Min.  Co.,  4  Mich.  465. 

New  York.     New  York  &  N.  H.  E. 
Co.  V.  Schuyler,  34  N.  Y.  30. 
•    England.     In  re  Bahia  &  S.  T.  Ey. 
Co.,  L.  E.  3  Q.  B.  584. 

Where  A.  presented  to  a  bank  a 
forged  power  of  attorney  to  transfer 
to  himself  shares  of  stock  standing  in 
the  name  of  another,  and  the  bank 
issued  a  new  certificate  to  him,  and 


he  delivered  the  same  to  B.  as  collat- 
eral security  for  his  indebtedness  to 
the  latter,  and  B.  presented  it  to  the 
bank  for  transfer  to  him  under  a 
power  of  attorney  from  A.,  and  the 
bank  issued  a  certificate  to  him,  and 
afterwards,  in  aid  of  its  claims 
against  A,,  purchased  'his  notes  from 
B.,  taking  a  transfer  of  the  stock  as 
collateral,  it  was  held  that  the  bank 
could  not  hold  B.  liable  on  account  of 
the  forgery,  of  which  he  was  igno- 
rant. Philadelphia  Nat.  Bank  v. 
Smith,    195   Pa.   St.    38,   45   Atl.   655. 

If  the  corporation  issues  a  new  cer- 
tificate to  the  purchaser  under  such 
circumstances,  it  cannot  compel  him 
to  surrender  the  same  even  though 
it  is  thereafter  compelle<f  to  issue  a 
new  certificate  to  the  original  owner 
and  as  a  result  has  more  stock  out- 
standing than  is  permitted  by  law. 
Machinist 's  Nat.  Bank  v.  Field,  126 
Mass.  345. 

73  As  where  a  guardian  procures  a 
transfer    of    stock    standing    in   ths 
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And  there  is  some  authority  to  the  effect  that  the  mere  presentation 
of  the  transfer,  without  more,  does  not  amount  to  a  representation 
that  it  is  valid,  but  merely  that  it  is  valid  in  so  far  as  the  person  pre- 
senting it  knows,  and  that  if  such  person  acts  in  good  faith  and  with- 
out knowledge  of  its  invalidity  the  corporation  cannot  hold  him 
liable.'* 

§  3847.  Liability  of  corporation  to  transferee.  A  person  who  is 
defrauded  by  a  forged  or  unauthorized  transfer  has  his  remedy,  of 
course,  eigainst  the  transferrer.  He  also  has  a  right  of  action  against 
the  corporation  if  there  was  collusion  or  fraud  on  its  part,  but  not 
otherwise.  In  the  absence  of  any  fraud  or  collusion  on  the  part  of  a 
corporation,  the  mere  transfer  of  stock  by  it  on  its  books  to  a  pur- 
chaser by  direction  of  the  seller  does  not  make  the  company  liable  as 
a  guarantor  of  the  seller's  title  to  the  stoek.'^  So  a  purchaser  or 
pledgee  of  a  certificate  of  stock  upon  which  an  assignment  by  the  true 
owner  has  been  forged,  and  who  has  surrendered  the  certificate  to  the 
company,  and  received  from  it  a  new  certificate  in  lieu  thereof,  has 
no  remedy  against  the  corporation  upon  the  true  owner's  recovering 
the  certificate  from  him.  The  corporation  incurs  no  liability  to  him 
by  reason  of  its  permitting  the  transfer  under  the  forged  assignment, 
for  it  is  his  duty  to  see  that  the  transfer  is  genuine.''®  On  the  con- 
name  9f  hifl  ward,  but  fails  to  pre-  One  to  whom  a  corporation  has 
sent  an  order  of  court  authorizing  transferred  stock'  on  its  books,  at  his 
the  transfer,  which  is  necessary  to  its  request,  and  on  his  statement  that  he 
validity.  Kempner  v.  Wallis,  3  Tex.  had  bought  and  paid  for  the  same, 
App.  Civ.  Oas.  (Willson)   §  584  et  seq.       cannot   afterwards   assert,   as   against 

74  Kempner  v.  "Wallis,  2  Tex.  App.  the  corporation,  that  he  purchased  the 
Civ.  Oas.  (Willson)  §  584  et  seq.  See  stock  on  the  faith  of  the  transfer  on 
also  opinion  of  Judge  Lindley  in  Tele-  the  books.  Trimble  v.  Wollman,  supra, 
graph  Co.  v.  Spurling,  5  Q.  B.  D.  188.  In   Moores   v.    Citizens'  Nat.  Bank 

75  Nutting  v.  Thomason,  46  Ga.  34;  of  Piqua,  111  U.  S.  156,  28  L.  Ed.  385, 
Central  Railroad  &  Banking  Co.  v.  it  is  said  that  the  liability  of  the 
Ward,  37  Ga.  515.  corporation  to.  the  person  to  whom  the 

76  Hambleton  v.  Central  Ohio  B.  Co.,  new  certificate  is  issued  "is  a  ques- 
44  Md.  551;  Brown,  Lancaster  &  Co.  tion  upon  which  there  appears  to 
V.  Howard  Fire  Ins.  Co.,  42  Md.  384,  have  been  a  difference  of  opinion  in 
20  Am.  Rep.  90;  Trimble  v.  Wollman,  England.  According  to  the  decision 
71  Mo.  App.  467.  of    Lord    Northington    in    Ashby    v. 

But  where  a  new  ce^rtificate  is  is-  Blackwell,  2  Eden  299;  S.  C.  Ambler 
sued  to  the  transferee  of  a  forged  503;  it  would  seem  that  the  corpora- 
certificate,  and  the  transferee  parts  tidn  would  be  liable.  According  to 
with  value  wholly  on  the  faith  of  the  the  decision  of  Sir  Joseph  Jekyll  in 
new  issue,  the  corporation  may  be  li-  Hildyard  v.  South  Sea  Company,  2  P. 
able  on  the  new  certificate.  Trimble  Wms.  76,  and  the  Court  of  Appeal  in 
v.  Wollman,  71  Mo.  App.  467.  Simm    v.    Anglo-American    Telegraph 
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trary  he  is  liaWe  to  the  corporation  for  breach  of  his  implied  repre- 
sentation that  his  title  is  good  and  that  the  transfer  is  genuine  and 
authorized.''''  But  the  corporation  must  respond  in  damages  to  one 
who  in  good  faith  and  for  value  purchases  the  new  certificate  from 
the  person  to  whom  it  is  issued,  since  he  purchases  on  the  faith  of  the 
certificate.''* 

A  corporation  is  not  responsible  for  the  act  of  one  of  its  officers  in 
forging  an  assignment  of  the  stock  of  one  of  its  stockholders,  or  of 
the  act  of  another  of  its  officers  in  witnessing  such  forged  assignment, 
since  such  acts  are  not  within  the  scope  of  their  employment.'" 

Where  a  certificate,  indorsed  in  blank  and  pledged  as  collateral  by 
the  owner,  is  stolen  and  transferred  by  an  employee  of  the  pledgee,  the 
transfer  agent  of  the  corporation,  to  whom  it  is  presented  for  transfer 
on  the  books,  is  not  liable,  either  in  contract  or  tort,  to  the  transferee 
for  refusal  to  return  the  certificate  to  him  or  to  issue  a  new  one  there- 
for.80 

§  3848.  Bights  and  liabilitiea  of  purchaser  of  new  certificate.    "A 

purchaser  for  value  from  the  last  registered  stockholder  and  to  whom 
new  certificates  have  been  issued,  without  notice,  is  not  affected  by  the 
rights  of  holders  back  of  the  registry. ' '  '^  The  owner  of  shares  which 
have  been  transferred  by  the  corporation  on  its  books  under  a  forged 
power  of  attorney  or  without  authority  has  no  right  of  action  against 
a  bona  fide  purchaser  of  the  shares  who  purchased,  not  the  original 
certificates,  but  a  new  certificate  issued  by  the  corporation.*^    And 

Company,  5  Q.  B.  D.  188,  it  would  face;  he  is  without  means  to  aseer- 
seem  that  it  would  not,  because  the  tain  the  rights  of  his  vendor.  If  the 
holder  of  the  new  certificate  takes  it,  purchaser  were  required  to  look  be- 
not  on  the  faith  of  that  or  any  other  yond  the  last  registry  on  the  hooks 
certificate  of  the  corporation,  but  on  of  the  corporation  to  ascertain 
the  faith  pf  the  forged  power  of  at-  whether  there  are  any  equities  or 
torney. "  whether  the  stock  was  held  in  trust, 

77  See    §  3846,   supra.  facility   in    disposing  of   them  would 

78  See   §  3848,   infra.                          _  be     greatly    obstructed,    if    not     de- 

79  Second  Nat.  Bank  City  of  New  stroyed. "  Winter  v.  Montgomery 
York  V.  Curtiss,  2  N.  Y.  App.  Div.  508,  Gas-Light  Co.,  89  Ala.  544,  7  So.  773. 
37  N.  Y.  Supp.  1028,  aff'd  153  N.  Y.  82  United  States.  Lowry  v.  Com- 
681,  4S  N.  E.  1107.  mercial  &  Farmers'  Bank,  Taney  310, 

SOBarstow   v.   City   Trust   Co.,   216  Fed.  Cas.  No.  8,581. 
Mass.  330,  103  N.  E.  911.  Alabama.     "Winter   v.   Montgomery  ija; 

81  Winter  v.  Montgomery  Gas-Light  Gas-Light  Co.,  89  Ala.  544,  7  So.  773. 
Co.,  89  Ala.  544,  7  So.  773.  CaUfomia.     Tafft  v.  Presidio  &  F. 

"The  purchaser  looks  to  the  genu-  E.  Co.,  84  Oal.  131,  11  L.  E.  A.  125, 

ineness  of  the  certificates,  and  the  in-  18  Am.  St.  Eep.  166,  24  Pac.  436. 
aieia  of  ownership  appearing  on  their  Iiouisiana.    State  v.  Bank  of  Baton 
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since  the  issuance  by  the  corporation  of  the  certificate  is  a  declaration 
to  the  world  that  the  person  therein  named  is  the  owner  of  the  stock 
called  for  by  the  certificate,*'  such  a  purchaser  is  entitled  to  have  the 
corporation  recognize  him  as  a  stockholder,**  and  may  compel  it  to 
transfer  the  stock  to  him  on  its  books  and  to  issue  a  new  certificate  to 


Eouge,  125  La.  138,  136  Am.  St.  Eep. 
332,  51  So.  95. 

■Massachusetts.  Pratt  v.  Taunton 
Copper  Mfg.  Co.,  123  Mass.  110>  25 
Am.  Eep.  37. 

Pennsylvania.  Westinghouse  v. 
German  Nat.  Bank,  196  Pa.  St.  249, 
43  Atl.  380;  Bayard  v.  Farmers'  & 
Mechanics'  Bank,  52  Pa.  St.  232. 

Texas.  Baker  v.  Wasson,  53  Tex. 
150,  59  Tex.  140. 

Utah.  See  KinlbaJl  v.  Success  Min. 
Co.,  38  Utah  78,  110  Pac.  872. 

Where  a  person  in  whose  name 
stock  stands  as  trustee  transfers  it, 
without  authority,  to  a  third  person 
who  surrenders  the  certificates  to  the 
company  and  procures  new  ones  to  be 
issued  to  himself,  and  then  indorses 
them  to  the  trustee  individually  and 
delivers  them  to  him,  and  the  trustee 
then  pledges  them,  the  pledgee  will 
be  protected  as  against  the  cestui  que 
trust.  Winter  v.  Montgomery  Gas- 
Light  Co.,  89  Ala.  544,  7  So.  773. 

Where  certificates  of  stock  were 
taken  without  the  owner's  knowledge, 
and,  with  a  forged  power  of  attor- 
ney, delivered  to  auctioneers  for  sale, 
and  they  sold  the  shares,  delivering  to 
the  purchaser  a  new  certificate  in 
their  own  name  issued  to  them  by 
the  corporation,  and  the  purchaser 
presented  this  certificate  to  the  cor- 
poration, and  received  a  new  certifi- 
cate in'  his  own  name,  it  was  held,  in 
a  suit  by  the  owner  of  the  original 
certificates  against  the  corporation 
and  the  purchaser,  that  he  was  entitled 
to  a  decree  against  the  corporation 
requiring  it  to  issue  to  him  a  new 
certificate,  and  for  dividends  on  the 
shares,  but   not   to   a   decree   against 


the  purchaser.  In  this  case  the  pur- 
chaser did  not  take  the  original  cer- 
tificates, but  took  the  new  certificates 
issued  by  the  corporation  to  the  auc- 
tioneers, and  his  rights  against  the 
corporation  depended  upon  the  effect 
of  this  certificate,  which  could  only 
be  determined  in  a  suit  between  them. 
The  question  was  one  with  which  the 
plaintiff  was  not  in  any  way  con- 
cerned. Pratt  V.  Taunton  Copper 
Mfg.  Co.,  128  Mass.  110,  25  Am.  Eep. 
37. 

Where  stock  indorsed  in  blank  is 
delivered  by  the  owner  to  a  broker  as 
collateral  security,  and  the  broker 
surrenders  the  certificate  to  the  cor- 
poration and  a  new  one  is  issued  to 
him  in  his  own  name,  which  he  pledges 
for  his  own  debt  with  a  person  who 
has  no  knowledge  of  the  fact  that 
the  ownership  is  in  another,  the  pledg- 
ee's rights  are  superior  to  those  of 
the  true  owner.  Westinghouse  v.  Ger- 
man Nat.  Bank,  196  Pa.  St.  249,  46 
Atl.  380. 

83  See  §§3483,  3487,  supra. 

84  A  bona  fide  purchaser  of  the 
stock  for  value  to  whom  the  certifi- 
cate properly  indorsed  is  delivered  is 
entitled  to  be  recognized  by  the  cor- 
poration as  the  owner  of  the  stock, 
and  cannot  be  required  as  a  condition 
precedent  to  such  recognition  to  liti- 
gate his  title  with  a  third  person  who 
claims  under  a  certificate  which  had 
previously  been  surrendered  and  can- 
celed, the  question  whether  the  can- 
cellation and  the  issuance  of  the  new 
certificate  were  authorized  being  one 
which  the  corporation  and  such  third 
person  '  must  settle  between  them- 
selves. State  V.  Bank  of  Baton  Bouge, 
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him,**  or  may  compel  it  tq  respond  to  Mm  in  damages,'®  especially 
where  the  certificate  is  absolutely  void  because  it  is  in  excess  of  the 
amount  of  stock  which  the  corporation  is  authorized  to  issue.*''  Nor, 
as  we  have  seen,  can  the  corporation  maintain  an  action  against  him 
to  cancel  the  certificate.*' 

Generally  the  foregoing  rules  apply  only  where  the  transferee  of  the 
new  certificates  is  a  bona  fide  purchaser  for  value."  ' '  The  corporation 
is  not  liable  to  any  one  taking  with  notice  of  the  forgery  in  the  trans- 
fer, or  of  any  other  fact  tending  to  show  that  the  new  certificate  has 
been  irregularly  issued,  unless  the  corporation  has  ratified,  or  received 
some  benefit  from,  the  transaction. ' ' '"  And,  as  we  have  seen,  it  may 
repudiate  the  certificate  as  to  him,  and  may  maintain  a  suit  in  equity 
to  compel  its  surrender  or  to  cancel  it.*^  The  original  owner  has  a 
remedy  against  the  purchaser  for  damages  if  the  latter  takes  with 
notice  of  the  facts,^^  or  where  the  new  certificates  are  issued  as  a  result 
of  a  fraudulent  combination  between  the  purchaser  and  the  corpora- 


125  La.  13S,  136  Am.  St.  Rep.  332,  51 
So.  95. 

85  Winter  v.  Montgomery  Gas- 
Light  Co.,  89  Ala.  544,  7  So.  773. 

86  United  States.  Moores  v.  Citi- 
zens' Nat.  Bank  of  Piqua,  111  TJ.  S. 
156,  28  L.  Ed.  385. 

Colorado.  Supply  Ditch  Co.  v.  El- 
liott, 10  Colo.  327,  3  Am.  St.  Bep.  586, 
15  Pac.  691. 

Loulslaiia.  State  v.  New  Orleans 
Cotton  Exchange,  114  La.  324,  38  So. 
204. 

IMississippl.  People's  Bank  v.  La- 
mar County  Bank,  107  Miss.  852,  67 
So.  961,  66  So.  219. 

West  Virginia.  La  Belle  Iron 
Works  V.  Quarter  Sav.  Bank,  74  W. 
Va.  569,  82  S.  E.  614. 

"The  corporation  is  obliged,  if  not 
to  recognize  the  last  purchaser  as  a 
stockholder  also,  at  least  to  respond 
to  him  in  damages  for  the  value  of 
the  stock,  because  he  has  taken  it  for 
value  without  notice  of  any  defect, 
and  on  the  faith  of  the  new  certificate 
issued  by  the  corporation."  Moores 
V.  Citizens'  Nat.  Bank  of  Piqua,  111 
TJ.  S.  156,  28  L.  Ed.  385. 

87  See  §  3467  et  seq.,  supra. 


88  See  §  3846,  supra. 

89  One  who  accepts  stock  in  pay- 
ment of  a  debt  due  him  is  a  pur- 
chaser for  value.  People 's  Bank  v. 
Lamar  County  Bank,  107  Miss.  852, 
67  So;  961,  66  So.  219. 

90 Moores  v.  Citizens'  Nat.  Bank 
of  Piqua,  111  XJ.  S.  156,  28  L.  Ed. 
385. 

91  See  §  3846,  supra. 

92  Baker  v.  Wasson,  59  Tex.  140,  53 
Tex.  150. 

While  the  nonproduction  of  the 
original  certificate  by  the  purchaser 
is  not  necessarily  fatal  to  his  title, 
the  fact  that  it  is  not  produced  may 
be  sufficient  to  put  him  upon  inquiry 
as  to  its  ownership.  Baker  v.  Was- 
son, 59  Tex.  140,  53  Tex.  150.  In 
this  case  the  new  certificate  was  is- 
sued by  the  secretary  of  the  corpora- 
tion to  himself,  and  it  was  held  that 
the  nonproduction  of  the  original  cer- 
tificate was  sufficient  to  put  him  upon 
inquiry,  since  a  transfer  without  its 
production  was  in  violation  of  a  by- 
law of  which  he  could  not  be  pre- 
sumed to  be  ignorant,  in  view  of  his 
relationship  to  the  company. 
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tion,  with  the  purpose  of  defeating  the  just  rights  of  the  true  owner 
and  under  cireumstanees  which  would  niake  the  corporation  liable.*^ " 
Nor  is  the  person  to  whom  the  new  certificate  is  issued  relieved  from 
liability  under  such  circumstances  by  reason  of  the  fact  that  he  was 
acting  as  agent  for  a  third  person.®*  But  it  has  been  held  that  if  a 
corporation,  with  full  knowledge  that  a  certificate  of  stock  indorsed 
in  blank  has  been  lost  or  stolen,  and  after  having  been  notified  by  the 
owner  not  to  recognize  any  transfer  of  the  same,  recognizes  and  reg- 
isters a  transfer,  and  issues  a  new  certificate  to  the  transferee,  contrary 
to  such  instructions,  subsequent  purchasers  of  the  certificate,  even 
though  they  may  have  notice  of  the  circumstances  under  which  it  was 
issued,  have  a  right  to  rely  on  the  act  of  the  corporation  in  issuing  it, 
and  to  assume  that  it  is  valid  and  binding,  and  that  such  a  purchaser 
may  recover  damages  from  the  corporation  if  it  refuses  to  register 
the  transfer  to  him.®* 

§  3849.  Liability  of  person  selling  stock  as  broker  or  agent.    It  is 

a  general  principle  that  a  person  who  acts  as  agent  in  selling  property 
for  one  who  has  no  title,  although  he  acts  in  good  faith,  is  guilty  of  a 
conversion.  "It  is  no  defense  to  an  action  of  trover  that  the  defendant 
acted  as  the  agent  of  another.  If  the  principal  is  a  wrongdoer,  the 
agent  is  a  wrongdoer  also.  A  person  is  guilty  of  a  conversion  who 
sells  the  property  of  another,  without  authority  from  the  owner,  not- 
withstanding he  acts  under  the  authority  of  one  claiming  to  be  the 

93  If  the  secretary  of  the  company  Min.  Co.,  4  Mich.  465.  In  this  case 
cancels  stock  standing  on  the  books,  a  certificate  of  stock,  having  upon  it 
without  the  consent  of  the  owner,  and  a  blank  power  of  attorney  to'  trans- 
issues  a  certificate  therefor  to  him-  fer  the  same,  having  been  lost  or 
self,  through  which  the  stock  passes  stolen,  the  corporation  was  notified 
into  the  hands  of  an  innocent  pur-  of  the  loss,  and  requested  not. to  make 
chaser,  he  is  liable  to  the  owner  for  any  transfer  on  its  books.  It  in- 
his  resulting  damage.  In  such '  ea^e  structed  the  loser  how  to  proceed  to 
the  owner  has  a  remedy  against  both  obtain  a  new  certificate  by  giving  a 
the  corporation  and  the  purchaser  for  bond  of  indemnity,  but  he  neglected 
damages.  Nor  will  the  fact  that  he  to  do  so.  Four  months  afterwards 
may  have  a  better  right  to  the  stock  the  certificate  was  bought  by  a  per- 
than  the  purchaser  preclude  him  from  son  in  good  faith,  and  the  corpora- 
abandoning  his  right  to  it  and  suing  tion  transferred  the  stock  to  him  on 
for  damages  as  for  a  conversion.  its  books,  and  issued  to  him  a  new 
Baker  v.  Wasson,  59  Tex.  140,  53  Tex.  certifics^te,  which  he  afterwards  sold. 
150.  It  was   held  that,   although   the   pur- 

94  Baker  v.  Wasson,  59  Tex.  140,  53  chaser  of  the  certificate  purchased 
Tex.  150.                                     ,  .  with  notice  of  all  the  facts,  the  corpo- 

95  Mandlebaum  v.  North  American  ration     was     estopped    to    deny     his 
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owner,  and  is  ignorant  of  such  person's  want  of  title."  ^  It  follows 
that  a  stockbroker  or  other  agent,  who  sells  certificates  of  stock  received 
by  him  for  sale  from  one  who  has  stokn  them,  is  guilty  of  a  conver- 
sion of  the  stock,  and  liable  therefore  to  the  true  owner,  although  the 
thief  may  have  represented  himself  to  be  the  owner,  and  the  broker 
or  agent  may  have  acted  in  good  faith,  and  may  have  paid  the  pro- 
ceeds over  to  the  thief )P^  But  a  broker  who  in  good  faith  sells  stock 
at  the  instance  of  a  person  other  than  the  true  owner  is  not  liable  to 
the  latter  where  the  circumstances  are  such  as  to  estop  such  owner 
from  asserting  title  as  against  the  purehaser.^^ 

§3850.  Liability  of  bailee  for  conversion.  If  a  bailee  sells  or 
pledges  the  property  intrusted  to  him,  without  authority,  or  if  he 
delivers  it  to  the  wrong  person,  he  is  liable  to  the  bailor  for  conver- 
sion ;  and  this  is  just  as  true  of  a  pledgee  or  other  bailee  of  a  certificate 
of  stock  as  a  bailee  of  any  other  property.^  The  fact  that  he  is  a 
gratuitous  bailee  is  immaterial.  A  gratuitous  bailee  of  stock  is  liable 
for  conversion  if,  without  authority  from  the  owner,  he  delivers  the 
certificate  to  the  officers  of  the  corporation,  and  induces  them  to  cancel 
the  same  and  issue  a  new  certificate  to  another  person,  although  he  may 
have  acted  in  good  faith,  and  on  a  forged  transfer.^ 

§  3851.  Liability  of  vendor  for  conversion  after  sale.  A  seller  of 
shares  of  stock  may  be  guilty  of  a  conversion  after  the  sale,  and  liable 
therefor  to  the  purchaser.    So  where  the  holder  of  a  certificate  of  stock 

ownership,  or  refuse  to  transfer  the  57  L.  Ed.  1241,  aff'g  32  App.  Cas.  (D. 

stock  to  him.  C.)  459. 

96Kiniball  v.  Billings,  55  Me.   147,  "The     principles     which     Tinderlie 

92    Am.    Dee.    581,    quoted    with    ap-  equitable  estoppel  place  the  loss  upon 

proval    in    Swim    v.    Wilson,    90    Cal.  him   whose   misplaced   confidence  has 

126,  13  L.  E.  A.  605,  25  Am.  St.  Eep.  made  the  wrong  possible."    National 

110,  27  Fac.  33;  Bercich  v.  Marye,  9'  Safe  Deposit,  Savings  &  Trust  Co.  v. 

Nev.  312.  Hibbs,  229  U.  S.  391,  57  L.  Ed.  1241, 

See  standard  works  on  agency.  aff'g  32  App.  Cas.   (D.  C.)   459. 

97  Swim  V.  "Wilson,  90  Cal.  12'6,  13  9»  Chew  v.  Louehheim,  80  Ted. 
L.  E.  A.  605,  25  Am.  St.  Eep.  110,  27  500;  Hubbell  v.  Blandy,  87  Mich.  209, 
Pac.  33;  Bercich  v.  Marye,  9  Nev.  24  Am.  St.  Eep.  154,  49  N.  W.  502; 
312;  Jennie  Clarkson  Home  for  Chil-  "Wright  v.  Bank  of  Metropolis,  110 
dren  v.  Chesapeake  &  O.  E.  Co.,  41  N.  Y.  237,  1  L.  E.  A.  289,  6  Am.  St. 
N.  Y.  Misc.  214,  83  N.  Y.  Supp.  913,  Eep.  356,   18  N.  E.  79. 

aff'd  92  N.  Y.  App.  Div.  491,  87  N.  See    standard   works    on   bailments. 

Y.   Supp.   348,   182   N.  Y.   508,  74  N.  1  Hubbell  v.  Blandy,  87  Mich.  209, 

E.  1118.  24  Am.  St.  Rep.  154,  49  N.  "W.  502. 

98  National  Safe  Deposit,  Savings  See  standard  works  on  bailments. 
&  Trust  Co,  V.  Hibbs,  229  U.  S.  391, 
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transferred  part  of  the  shares  by  an  instrument  in  writing,  and  after- 
wards, before  the  transfer  was  registered  on  the  books  of  the  corpora- 
tion, transferred  all  of  the  shares  to  another,  it  was  held  that  he  was 
guilty  of  a  conversion  of  the  shares  first  transferred.'* 

§3852.  Liability  of  witnesses.  One  who  signs  an  assignment  of 
stock  as  a  witness  thereby,  in  effect,  represents  that  the  purported 
assignor  signed  it,  or  acknowledged  the  signature  thereto  as  his  sig- 
nature, in  his  presence,  and  that  he  thereupon  wrote  his  name  as 
witness  thereto  at  the  assignor's  request.  And  where  the  witness  signs 
at  the  instance  of  a  person  who  he  knows  is  not  the  assignor,  and 
knowing  that  the  assignment  is  to  be  used  by  such  person  for  the 
purpose  of  securing  a  loan,  he  is  liable  in  an  action  for  deceit  to  a 
person  who  takes  the  stock  as  security,  in  case  the  assignor's  signature 
is  forged.^ 

Where  a  rule  of  the  stock  exchange  provides  that  an  indorsement 
by  a  member  of  the  exchange  on  a  certificate  is  considered  a  guaranty 
of  the  correctness  of  the  signature  of  the  party  in  whose  name  the 
stocks  stand,  a  broker  belonging  to  the  exchange  who  witnesses  a 
forged  power  of  attorney  to  transfer  stock  is  liable  to  the  corporation 
for  any  damages  which  it  sustains  by  reason  of  the  forgery,  although 
he  acts  innocently  and  in  good  faith.* 

§3853.  Estoppel  of  true  owner  to  assert  title  as  a^inst  transferee 
— In  general.  The  doctrine  that  a  bona  fide  purchaser  of  shares 
under  a  forged  or  unauthorized  transfer  acquires  no  title  as  against 
the  true  owner  does  not.  apply  where  the  circumstances  are  such  as  to 
estop  the  latter  from  asserting  his  title.  Such  an  estoppel  may  arise 
either  from  acts  or  from  negligence.  It  is  a  well-settled  principle  that, 
where  the  owner  of  property  clothes  another  with  apparent  title  to  the 
same,  or  apparent  authority  to  dispose  of  the  same,  he  will  be  estopped 
to  deny  such  apparent  title  or  authority  as  against  third  persons  deal- 
ing with  the  other  party  on  the  faith  thereof.  And  in  accordance  with 
this  principle,  it  has  repeatedly  been  held  that  the  owner  of  shares  is 

aMahaney  v.  Walsh,  16  N.  Y.  App.  37  N.  T.  Supp.  1028,  afE'd  153  N.  Y. 

Biv.  601,  44  N.  Y.  Supp.  969.  681,  48  N.  E.  1107. 

See  also  §  3448,  supra.  4  Jennie    Clarkson   Home   for   Chil- 

As   to   the    effect   of   unregistered  dren  v.  Chesapeake  &  O.  R.  Co.,  92 

transfers    as    against    purchasers    or  N.  Y.  App.  Div.  491,  87  N.  Y.  Supp. 

pledgees    from    the    apparent    owner,  348,  aff 'g  41  N.  Y.  Mise.  214,  83  N.  Y. 

see  §3816,  supra.  Supp.  913,  afE'd  182  N.  Y.  508,  74  N. 

3  Second   Nat.   Bank  City   of   New  E.  1118  (where  this  rule  was  ■  applied 

York  V.  Ourtiss,  2  N.  Y.  App.  Div.  508,  to  a  transfer  of  bonds). 
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estopped  fpom  asserting  his  title  as  against  a  bona  fide  purchaser  or 
pledged  of  the  shares  from  one  whom  he  has  intentionally  or  through 
negligence  clothed  with  apparent  title  thereto,  or  with  apparent  au- 
thority to  transfer  the  same.  In  the  case  of  stock,  the  estoppel  gen- 
erally arises  from  the  fact  that  the  owner  has  delivered  his  certificate 
to  a  third  person,  together  with  an  assignment  and  power  of  attorney 
to  transfer  the  same  on  the  corporate  books  executed  in  blank.*    "It 


6  United  States.  National  Safe  De- 
posit, Savings  &  Trust  Co.  v.  Hibbs, 
229  U.  S.  391,  57  L.  Ed.  1241,  aff'g 
32  App.  Gas.  (D.  C.)  459.  See  also 
Cowdrey  v.  Vandenburgh,  101  IT.  S. 
572,  25  L.  Ed.  923;  National  City 
Bank  of  Chicago  v.  Wagner,  216  Eed. 
473;  Wolf  V.  American  Trust  &  Sav- 
ings Bank,  214  Fed.  761;  O'Nedl  v. 
Wolcott  Min.  Co.,  174  Fed.  527,  27 
L.  R.  A.  (N.  S.)  200;  Elliott  v.  B. 
C.  Miller  &  Co.,  158  Fed.  868. 

Alabama.  Nelson  v.  Owen,  113 
Ala.  372,  21  So.  75. 

CaUfomia.  Northwestern  Portland 
Cement  Co.  v.  Atlantic  Portland  Ce- 
ment Co.,  163  Pac.  47;  Brittan  v. 
Oakland  Bank  of  Savings,  124  Cal. 
282,  71  Am.  St.  Eep.  58,  57  Pae.  84; 
Barstow  v.  Savage  Min.  Co.,  64  Gal. 
388,  49  Am.  Eep.  705,  1  Pac.  349; 
Winter  v.  Belmont  Min.  Co.,  53  Cal. 
428;  Brewster  v.  Sime,  42  Cal.  139; 
Morgrage  v.  National  Bank  of  Cali- 
fornia, 24  Cal.  App.  103,  140  Pac.  300. 

Colorado.  O'Mara  v.  Neweomb,  38 
Colo.  275,  88  Pac.  167;  Supply  Ditch 
Co.  v.  Elliott,  10  Colo.  327,  3  Am.  St. 
Eep.  586,  15  Pac.  691. 

District  of  Coliunbia.  National 
Safe  Deposit,  Savings  &  Trust  Co. 
V.  Hibbs,  32  App.  Oas.  459,  afE'd  229 
IT.  S.  391,  57  L.  Ed.  1241;  National 
Safe  Deposit,  Savings  &  Trust  Co.  v. 
Gray,  12  App.  Cas.  276. 

Illinois.  McCarthy  v.  Crawford, 
238  111.  38,  86  N.  E.  750;  Otis  v., 
Gardner,  105  111.  436. 

Iowa.  Mudge  v.  Eailway  Mail 
Equipment  Co.,  167  Iowa  656,  149  N. 
W.  867. 


Maryland.  See  Merchants'  Nat. 
Bank  v.  Williams,  110  Md.  334,  72 
Atl.  1114. 

Massachusetts.  Baker  v.  Davie, 
£11  Mass.  429,  37  L.  E.  A.  (N.  S.)  944, 
97  N.  E.  1094;  Furber  v.  Dane,  203 
Mass.  lOS,  89  N.  E.  227;  Jarvis  v.  Eog- 
ers,  15  Mass.  389,  13  Mass.  105. 

Michigan.  Austin  v.  Hayden,  171 
Mich.  38,  Ann.  Cas.  1915  B  894,  137 
N.  W.  317;  Goodwin  v.  Hampton 
Transp.  Co.,  133  Mich.  229,  94  N.  W. 
729;  Walker  v.  Detroit  Transit  Ey. 
Co.,  47  Mich.  338,  11  N.  W.  187. 

Minnesota.  Schumacher  v.  Greene 
Cananea  Copper  Co.,  117  Minn.  124, 
38  L.  E.  A.  (N.  S.)  180,  Ann.  Caa. 
1913  C  1115,  134  N.  W.  510. 

Nevada.  Gass  v.  Hampton,- 16  Nev. 
185;  Stone  v.  Marye,  14  Nev.  362. 

New  Jersey.  Prall  v.  Tilt,  28  N.  J. 
Eq.  479;  Mt.  Holly,  L.  &  M.  Turnpike 
Co.  V.  Ferree,  17  N.  J.  Eq.  117. 

New  York.  Knox  v.  Eden  Musee 
American  Co.,  148  N.  Y.  441,  31  L. 
E.  A.  779,  51  Am.  St.  Rep.  700,  42  N. 
E.  988;  Smith  v.  Savin,  141  N.  Y. 
315,  36  N.  E.  338;  McNeil  v.  Tenth 
Nat.  Bank,  46  N..Y.  325,  7  Am.  Eep. 
341;  Mitchell  v.  Boyer,  160  App.  Div. 
565,  145  N.  Y.  Supp.  715;  Talcott  v. 
Standard  Oil  Co.,  149  App.  Div.  694, 
134  N.  Y.  Supp.  617;  Brady  v.  Mt. 
Morris  Bank,  65  App.  Div.  212,  73 
N.  Y.  Supp.  532;  Fatman  v.  Lobaeh, 
1  Duer  354;  Commercial  Bank  v. 
Kortright,  22  Wend.  348,  34  Am.  Deo. 
317.  See  alsp  Treadwell  v.  Clark,  114  * 
App.  Div.  493;  100  N.  Y.  Supp.  1,  afE'd  ' 
190  N.  Y.  51V82  N.  E.  505.  ' 

Ohio.     See  Farmers'  Bank  v.  Die-    " 
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must  be  conceded,"  said  the  court  in  k  leading  New  York  case,  "that 
as  a  general  rule,  applicable  to  property  other  than  negotiable  securi- 


bcld  Safe  &  Lock  Co.,  66  Ohio  St.  367,      torney  to  transfer  the  same  executed 


58  L.  E.  A.  620,  90  Am.  St.  Rep.  586, 
U  N.  E.  518. 

Oregon.  Gray  v.  Fankhauser,  58 
Ore.  423,  115  Pae.  146;  Beckwith  v. 
Galice  Mines  Co.,  50  Ore.  542,  16  L. 
E.  A.  (N.  S.)  723,  93  Pac.  453. 

Pennsylvania.  Colonial  Trust  Co. 
V.  Central  Trust  Co.,  243  Pa.  268,  90 
Atl.  189;  King  v.  Mellon  Nat.  Bank 
of  Pittsburg,  227  Pa.  22,  75  Atl.  832; 
Shattuek  v.  American  Cement  Co.,  205 
P'a.  197,  9-7  Am.  St.  Eep.  735,  54  Atl. 
785;  Westinghouse  v.  German  Nat. 
Ba^k,  196  Pa.  St.  249,  46  Atl.  ,380; 
Wtestinghouse  v.  German  Nat.  Bank, 
188  Pa.  St.  630,  41  Atl.  734;  McManns 
V.  Laughlin,  186  Pa.  St.  498,  40  Atl. 
992;  Clemens  v.  Heekscher,  185  Pa. 
St.  476,  40  Atl.  80;  Gilbert  v.  Erie 
Bldg.  Ass'n,  184  Pa.  St.  554,  39  AtL 
291;  Burton's  Appeal,  93  Pa.  St.  214; 
In  re  Pennsylvania  E.  Co.  's  Appeal,  86 
Pa.  St.  80;  Burton  v.  Peterson,  12 
Phila.  397. 

South  Carolina.  State  Bank  v.  Cox 
&  Co.,  11  Eieh.  Eq.  344,  78  Am.  Dec. 
458. 

Tennessee.  Cherry  v.  Frost,  7  Lea 
1.' 

Texas.  Strange  v.  Houston  &  T.  C. 
E.  Co.,  53  Tex.  162. 

England.  Colonial  Bank  v.  Cady, 
15  App.  Oas.  267;  Ex  parte  Swan,  7 
C.  B.  (N.  S.)  400;  Swan  v.  North 
British  Australasian  Co.,  7  H.  &  N. 
603;  Id.,  2  H.  &  C.  175. 

"A  blank  assignment  "and  power  of 
attorney  to  transfer  stock  indorsed 
upon  the  certificate  thereof  estops  the 
transferror  from  claiming  any  further 
title  to  or  interest  in  the  stock  as 
against  subsequent  bona  fide  trans- 
ferees thereof."  O'Neil  v.  Wolcott 
Min.  Co.,  174  Fed.  527,  27  L.  B.  A. 
(N.  S.)  200. 

A  certificate   with   a  power   of  at- 


in  blank  "is  in  the  position  of  mer- 
chandise ready  for  market.  That  is 
the  way  sales  and  transfers  of  stock 
are  usually  made,  and  the  presumable 
intent  of  executing  the  power  to 
transfer,  is  to  put  the  holder  in  posi- 
tion to  complete  a  sale  by  delivery 
of  the  certificates  and  transfer  of  the 
stock.  Soich  tnansfer  carries  prima 
facie  good  title."  Shattuek  v.  Amer- 
ican Cement  Co.,  205  Pa.  197,  97  Am. 
St.  Eep..  735,  54  Atl.  785. 

Under  such  circumstances  a  bona  fide 
trajasferee  is  entitled  "to  the  same 
measure  of  protection  extended  to  a 
bona  fide  taker  of  negotiable  or  com- 
mercial paper."  Nelson  v.  Owen,  113 
Ala.  372,  21  So.  75. 

The  fact  that  the  transfer  and, 
power  of  attorney  is  not  indorsed  on 
the  certificate,  but  is  contained  in  a 
separate  paper,  is  immaterial.  Smith 
"  V.  Savin,  141  N.  T.  315,  36  N.  E.  338; 
Mitchell  V.  Boyer,  160  N.  T.  App.  Div. 
565,  145  N.  Y.  Supp.  715. 

And  this  is  true  even  though  the 
assignment  does  not  identify  by  de- 
scription or  otherwise  the  property 
intended  to  be  assigned.  Talcott  v. 
Standard  Oil  Co.,  149  N.  T.  App.  Div. 
694,  134  N.  Y.  Supp.  617. 

Persons  who  intrust  their  stock  cer- 
tificates indorsed  in  blank  to  brok- 
ers, either  by  delivery  or  by  author- 
izing their  purchase  for  bhem  through 
the  usual  channels  of  trade,  invest 
them  with  the  indicia  of  ownership, 
and  are  estopped  from  asserting  para- 
mount title  against  innocent  purchas- 
ers or  pledgees  who  acquire  the  stock 
from  the  brokers  in  the  usual  course 
of  trade,  for  value,  without  notice, 
and  in  good  faith.  Austin  v.  Hay- 
den,  171  Mich.  38,  Ann.  Cas.  1915  B 
894,  137  N.  "W.  317. 

Under  the  South  Carolina  Code  the 
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ties,  the  vendor  or  pledgor  can  conVey  no  greater  right  or  title  than 
he  has.  But  this  is  a  truism,  predicable  of  a  simple  transfer  from 
one  party  to  another  where  no  other  element  intervenes.  It  does  not 
interfere  with  the  well-established  principle,  that  where  the  true  owner 
holds  out  another,  or  allows  him  to  appear,  as  the  owner  of,  or  as  hav- 
ing full  power  of  disposition  over  the  property,  and  innocent  third 
parties  are  thus  led  into  dealing  with  such  apparent  owner,  they  will 
be  protected.  Their  rights  in  such  cases  do  not  depend  upon  the  actual 
title  or  authority  of  the  party 'with  whom  they  deal  directly,  but  are 
derived  from  the  act  of  the  real  owner,  which  precludes  him  from 
disputing,  as  against  them,  the  existence  of  the  title  or  power  which, 
through  negligence  or  mistaken  confidence,  he  caused  or  allowed  to 
appear  to  be  vested  in  the  party  making  the  conveyance.  *  *  * 
Simply  intrusting  the  possession  of  a  chattel  to  another  as  depositary, 
pledgee  or  other  bailee,  or  even  under  a  conditional  executory  contract 
of  sale,  is  clearly  insufficient  to  preclude  the  real  owner  from  reclaim- 
ing his  property,  in  case  of  an  unauthorized  disposition  of  it  by  the 
person  so  intrusted.^  *  *  *  g^^  jf  ^jie  owner  intrusts  to  another, 
not  merely  the  possession  of  the  property,  but  also  written  evidence, 
over  his  own  signature,  of  title  thereto,  and  of  an  unconditional  power 
of  disposition  over  it,  the  case  is  vastly  different.  There  can  be  no  occa- 
sion for  the  delivery  of  such  documents,  unless  it  is  intended  that  they 
shall  be  used,  either  at  the  pleasure  of  the  depositary,  or  under  con- 
tingencies to  arise.  If  the  conditions  upon  which  this  apparent  right 
of  control  is  to  b€  exercised,  are  not  expressed  on  the  face  of  the  instru- 
ment, but  remain  in  confidence  between  the  owner  and  the  depositary, 

assignee  may  show  acta  of  negligence,  Cas.  (D.  0.)  276;  G-ass  v.  Hampton,  16 

not  known  by  him  though  known  by  Nev.  185;  Treadwell  v.  Clark,  114  N. 

his    assignor,   which   estop   the   right-  Y.  App.  Div.  493,  100  N.  Y.  Supp.  1, 

ful  owner  from  the   assertion  of  his  affi'd  190  N.  Y.  51,  82  N.  E.  505;  Hall 

title.     Maxwell   v.   Foster,   67   S.    C.  v.  Wagner,  111  N.  Y.  App.  Div.  70,  97 

377,  45  S.  E.  927.  N.  Y.  Supp.  570. 

6  McNeil   v.   Tenth   Nat.   Bank,  46  The  rights  of  innocent  transferees 

N.   Y.  835,  7  Am.  Eep.   341.     Citing  under    such    circumstances    "do    not 

Ballard    v.    Burgett,    40    N.   Y.    314;  depend  upon  the  actual  authority  of 

Covin  V.  Hill  &  Sanford,  4  Den.   (N.  the  person  with  whom  they  deal,  but 

Y.)    323,  quoted  in  whole  or  in  part  upon    the     apparent     authority   with 

with  approval  in  Cowdrey  v.  Vandeu-  which  the  confidence  or  negligence  of 

burgh,  101  TJ.  S.  572,  25  L.  Ed.  923;  the   true    owner   has   invested   him." 

Nelson  v.  Owen,  113  Ala.  372,  21  So.  Gray  v.  Fankhauser,  58  Ore.  423,  115 

75;  Brittan  v.  Oakland  Bank  of  Sav-  Pac.  146. 

ings,  124  Gal.  282,  71  Am.  St.  Rep.  58,  And  see  to  the  same  effect.  Stone 

57    Pac.   84;    National  Safe   Deposit,  v.  Marye,  14  Nev.  362. 
Savings  &  Trust  Co.  v.  Gray,  12  App. 
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the  case  cannot  be  distingnished  in  principle  from  that  of  an  agent 
who  receives.iSecret  instructions  qualifying  or  restricting  an  appar- 
ently absolute  power. "  '  A  reason  often  given  for  the  rule  is  that  it 
is  a  case  for  the  application  of  the  maxim  that  where  one  of  two 
innocent  parties  must  suffer  by  reason  of  a  wrongful  or  unauthorized 
act,  the  loss  must  fall  on  the  one  who  first  trusted  the  wrongdoer  and 
put  in  his  hands  the  means  of  inflicting  such  loss.'  ' '  Negligence  which 
will  work  an  estoppel  of  this  kind  must  be  a  proximate  cause  of  the 
purchase  or  advancement  of  money  by  the  holder  of  the  property,  and 
must  enter  into  the  transaction  itself."^    "To  establish  this  estoppel 

rMcNeUv.  Tenth  Nat.  Bank,  46  N.      Co.,    149    App.   Div.   694,   134   N.   Y. 


Y.  325,  V  Am.  Eep.  341,  quoted  in 
Treadwell  v.  Clark,  114  N.  Y.  App. 
Div.  493,  100  N.  Y.  Supp.  1,  aff'd  190 
N.  Y.  51,  82  N.  B.  505;  Hall  v.  Wag- 
ner, 111  N.  Y.  App.  Div.  70,  97  N.  Y. 
Supp.  570. 

One  reason  for  the  rule  is  that  the 
purchase  is  made  upon  the  faith  of 
the  title  -which  the  owner  has  appar- 
ently given,  "and  that  it  would  be 
contrary  to  justice  and  good  con- 
science to  permit  him  to  assert  his 
real  title  against  an  innocent  pur- 
chaser from  one  clothed  by  him  with 
all  the  indicia  of  ownership  and  power 
of  disposition."  Moore  v.  Metropoli- 
tan Nat.  Bank,  55  N.  Y.  41,  46,  14 
Am.  Eep.  173,  quoted  with  approval 
in  Taleott  v.  Standard  Oil  Co.,  149 
N.  Y.  App.  Div.  694,  134  N.  Y.  Supp. 
617. 

STJUited  States.  National  Safe 
Deposit,  Savings  &  Trust  Co.  v.  Hibbs, 
229  U.  S.  391,  57  L.  Ed.  1241,  afE'g 
32  App.  Cas.  (D.  C.)  459. 

mimois.  McCarthy  v.  Crawford,  238 
m.  38,  86  N.  E.  750;  Otis  v.  Gardner, 
105  111.  436. 

Minnesota.  Schumacher  v.  Greene 
Cananea  Copper  Co.,  117  Minn.  124, 
38  L.  E.  A.  (N.  S.)  180,  Ann.  Cas. 
1913  C  1115,  134  N.  W.  510. 

Kevada.  Gass  v.  Hampton,  16  Nev. 
185. 

New  York.  Moore  v.  Metropolitan 
Nat.  Bank,  55  N.  Y.  41,  46,  14  Am. 
Eep.    173;    Taleott    v.    Standard    Oil 


Supp.  617. 

Ohio.  See  Farmers'  Bank  v.  Die- 
bold  Safe  &  Lock  Co.,  66  Ohio  St. 
367,  58  L.  E.  A.  620,  90  Am.  St.  Eep. 
586,  64  N.  E.  518. 

Oregon.  Beckwith  v.  Galioe  Mines 
Co.,  50  Ore.  542,  16  L.  E.  A.  (N.  S.) 
723,  93  Pac.  453. 

Pennsylvania.  Shattuok  v.  Amer- 
ican Cement  Co.,  205. Pa.  197,  97  Am. 
St.  Eep.  735,  54  Atl.  785;  In  re  Penn- 
sylvania E.  Co.  's  Appeal,  86  Pa.  St.  80. 

South  Carolina.  State  Bank  v.  Cox 
&  Co.,  11  Eich.  Eq.  344,  78  Am.  Dee. 
458. 

9  0'Herron  V.  Gray,  168  Mass.  573, 
40  L.  E.  A.  498,  60  Am.  St.  Eep.  411, 
47  N.  E.  429.  And  see  to  the  same  ef- 
fect, Knox  V.  Eden  Mnsee  Ameri- 
can Co.,  148  N.  Y.  441,  31  L.  E.  A. 
779,  51  Am.  St.  Eep.  700,  42  N.  E, 
988;  Farmers'  Bank  v.  Diebald  Safe 
&  Lock  Co.,  66  Ohio  St.  367,  58  L.  E. 
A.  620,  90  Am.  St.  Eep.  586,  64  N.  E. 
518;  Swan  v.  North  British  Austra- 
lasian Co.,  7  H.  &  N.  603,  2  H.  &  C. 
175.  See  also  Scollans  v.  Eollins,  173 
Mass.  275,  73  Am.  St.  Eep.  284,  53  N. 
E.  863. 

"If  the  purchaser  from  one  who 
has  not  the  title,  and  has  no  author- 
ity to  sell^  relies  for  his  protection  on 
the  negligence  of  the  true  owner,  he 
must  show  that  such  negligence  was 
the  proximate  cause  of  the  deceit." 
Barstow  v.  Savage  Min.  Co.,  64  Cal. 
388,  49  Am.  Eep.  705,  1  Pac.  349. 
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it  must  appear  that  the  true  owner  had  conferred  upon  the  person  who 
has  divferted  the  security  the  indicia  of  ownership,  or  an  apparent  title 
or  authority  to  transfer  the  title.  "^°  So  the  owner  is  not  guilty  of 
negligence  in  merely  intrusting  another  with  the-  possession  of  his 
certificate  of  stock,  if  he  does  not,  by  assignment  or  otherwise,  clothe 
him  with  the  apparent  title.^^  Nor  is  he  deprived  of  his  title  or  his 
remedy  against  the  corporation  because  he  intrusts  a  third  person  with 
the  key  of  a  box  in  which  the  certificates  are  kept,  where  the  latter 
takes  them  from  the  box  and  by  forging  the  owner's  name  to  a  power 
of  attorney  procures  their  transfer  on  the  corporate  books.^*  Nor  is 
the  mere  indorsement  of  an  assignment  and  power  of  attorney  in  blank 
on  a  certificate  of  stock,  which  is  afterwards  lost  or  stolen,  such  negli- 
gence as  will  estop  the  owner  from  asserting  his  title  as  against  a  bona 


lOHaJl  V.  Wagner,  111  N.  Y.  App. 
Div.  70,  97  N.  Y.  Supp.  570,  quoted 
with  approval  in  Kilmer  v.  Hutton, 
131  N.  Y.  App.  Div.  625,  116  N.  Y. 
Supp.  127.  See  also  to  the  same  efEeet, 
Treadwell  v.  Clark,  114  N.  Y.  App. 
Div.  493,  100  N.  Y.  Supp.  1,  aff'd  190 
N.  Y.  51,  82  N.  E.  505;  Farmers' 
Bank  v.  Diebold  Safe  &  Lock  Co.,  66 
Ohio  St.. 367,  58  L.  E.  A.  620,  90  Am. 
St.  Eep.  586,  64  N.  E.  518. 

H  Western  Union  Telegraph  Co.  v. 
Davenport,  97  U.  S.  .369,  24  L.  Ed. 
1047;  McNeil  v.  Tenth  Nat.  Bank, 
46  N.  Y.  325,  1  Am.  Eep.  341;  Kilmer 
V.  Hutton,  131  N.  Y.  App.  Div.  625, 
116  N.  Y.  Supp.  127;  Treadwell  v. 
Clark,  114  N.  Y.  App.  Div.  493,  100 
N.  Y.  Supp.  1,  aff'd  190  N.  Y.  51, 
82  N.  E.  505;  Shattuck  v.  American 
Cement  Co.,  205  Pa.  197,  97  Am.  St. 
Eep.  735,  54  Atl.  785;  Colonial  Bank 
v.  Cady,  15  App.  Cas.  267.  See  also 
Eeichard  v.  Hutton,  158  N.  Y.  App. 
Div.  122,  142  N.  Y.  Supp.  935. 

An  assignee  of  stock  certificates 
having  them,  with  the  assignments 
unrecorded,  in  the  assignor's  posses- 
sion, is  not  estopped,  on  the  ground 
of  negligence,  to  set  up  his  title 
against  one  claiming  title  through  the 
assignor 's  forged  alteration  of  the  as- 
signments. Eaton  V.  New  England 
Tel.  Co.,  68  Me.  63. 


Where  the  pledgor  of  stock  sent  a 
cheek  for  the  amount  of  the  loan  to 
the  pledgee  by  a  messenger,  and  the 
pledgee  delivered  the  stock  indorsed 
in  blank  to  the  messenger,  and  the 
latter  converted  it,  it  was  held  that 
the  pledgor  was  not  deprived  orf  his 
title,  since  even  if  the  pledgee  was 
authorized  to  deliver  the  certificate 
to  the  messenger,  he  had  no  express 
or  implied  authority  to  deliver  it  to 
him  in  such  a  condition  that  he  would 
be  invested  with  the  apparent  owner- 
ship or  authority  to  transfer  it,  and 
since  the  pledgor  had  in  no  way  con- 
ferred upon  the  messenger  any  such 
ownership  or  authority.  Hall  v.  Wag- 
ner, 111  N.  Y.  App.  Div.  70,  97  N. 
Y.  Supp.  570. 

12  Pennsylvania  Co.  for  Insurance 
on  Lives  &  Granting  Annuities  v. 
Pranklin  Pire  Ins.  Co.,  181  Pa.  St. 
40,  37  L.  E.  A.  780,  37  Atl.  191. 

This  has  been  held  to  be  true  al- 
though the  .  owner  krew  "that  the 
person  intrusted  with  the  key  was 
insolvent,  and  had  previously  mis- 
appropriated funds,  and  although 
after  the  forgery,  she  had  the  box  in 
her  possession,  and  failed  to  examine 
its  contents.  Western  TJ.  Tel.  Co.  v. 
Davenport,  97  U.  S.  369,  24  L.  Ed. 
1047. 
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fide  purchaser  from  the  finder  or  thief,  or  from  holding  the  corpora- 
tion liable  for  allowing  a  transfer  on  its  books,  where  the  loss  or  theft 
of  the  certificate  was  not  due  to  any  negligence  on  the  part  of  the 
owner.^*  So  it  has  been  held  that  the  fact  that  stock  pledged  to  a  bank 
is  indorsed  in, blank  by  the  owner  does  not  estop  him  from  asserting 
title  thereto  as  against  a  bona  fide  purchaser  for  value  who  derives  his 
title  from  one  who  stole  the  certificate  from  the  pledgee.^*  And  this 
has  also  been  held  to  be  true  though  the  thief  was  an  of&cer  of  the 
pledgee,  since  his  act  in  wrongfully  appropriating  the  certificate  can- 
not be  regarded  as  a  misappropriation  by  the  bank  to  whose  custody 
the  certificate  was  intrusted  by  the  owner,  even  though  the  bank  may 
be  liable  to  the  pledgor.^*  The  rule  that  the  real  owner  is  protected 
when  the  certificate  is  stolen  "is  not  based  upon  the  name  of  the 
agent's  crime,  but  upon  the  fact  that  in  the  ordinary  and  typical  case 
of  theft  the  owner  has  not  entrusted  the  agent  with  the  document  and 
therefore  is  not  considered  to  have  done  enough  to  be  estopped  as 
algainst  a  purchaser  in  good  faith. "  ^*    A  person  is  not  guilty  of  negli- 


13  United  States.  .  Bangor  Elee. 
Light  &  Power  Co.  v.  Robinson,  52 
Fed.  520. 

Alabama.  East  Birmingham  Land 
Co.  V.  Dennis,  85  Ala.  565,  2  L.  K.  A. 
836,  7  Am.  St.  Eep.  73,  5  So.  317. 

California.  Barstow  v.  Savage  Min. 
Co.,  64  Cal.  388,  49  Am.  Eep.  705, 
1  Pae.  349;  Sherwood  v.  Meadow  Val- 
ley Min.  Co.,  50  Cal.  412. 

District  of  Oolumbla.  National 
Safe  Deposit,  Savings  &  Trust  Co.  v. 
Hihbs,  32  App.  Cas.  459,  aff'd  229 
U.  S.  391,  57  L.  Ed.  1241. 

Massachusetts.  O'Herron  v.  Gray, 
168  Mass.  573,  40  L.  E.  A.  498,  60 
Am.  St.  Eep.  411,  47  N.  E.  429. 

Minnesota.  Schumacher  v.  Greene 
Cananea  Copper  Co.,  117  Minn.  124, 
38  L.  E.  A.  (N.  S.)  180,  Ann.  Cas. 
1913  C  1115,  134  N.  W.  510. 

New  York.  Knox  v.  Eden  Musee 
American  Co.,  148  N.  Y.  441,  31  L.  E. 
A.  779,  51  Am.  St.  Eep.  700,  42  N.  E. 
988.  See  also  Treadwell  v.  Clark,  190 
N.  T.  51,  82  isr.  E.  505,  aff'g  114  App. 
Div.  493,  100  N.  Y.  Supp.  1. 

Pennsylvania.  Biddle  v.  BayaiS, 
13  Pa.  St.  150. 


14 O'Herron  v.  Gray,  168  Mass.  573, 
40  L.  E.  A.  498,  60  Am.  St.  Eep.  411, 
47  N.  E.  429;  Schumacher  v.  Greene 
Cananea  Copper  Co.,  117  Minn.  124, 
38  L.  E.  A.  (N.  S.)  180,  Ann.  Cas. 
1913  G  1115,  134  N.  W.  510. 

As  where  the  owner  a£  stock  in- 
dorses it  in  blank  and  pledges  it  to 
a  bank  as  security  for  a  loan,  and  the 
cashier  of  the  bank  embezzles  and  ap- 
propriates it  to  his  own  use.  Barstow 
V.  City  Trust  Co.,  216  Mass.  330,  103 
N.  E.  911. 

15  Barstow  v.  City  Trust  Co.,  216 
Mass.  330,  103  N.  E.  911;  Schumacher 
V.  Greene  Cananea  Copper  Co.,  117 
Minn.  124,  38  L.  E.  A.  (N.  S.)  180, 
Ann.  Cas.  1913  C  1115,  134  N.  W. 
510. 

16  Eussell  V.  American  Bell  Tel.  Co., 
180  Mass.  467,  62  N.  E.  751,  quoted 
with  approval  in  National  Safe  De- 
posit, Savings  &  Trust  Co.  v.  Hibbs, 
229  U.  S.  391,  57  L.  Ed.  1241,  aff'g 
32  App.  Cas.  (D.  0.)  459. 

"He  certainly  has  not  done  enough 
if  the  estoppel  is  based  upon  the  prin- 
ciple that  when  one  of  two  innocent 
persons  is  to  suffer,  the  sufferer  should 
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genee  in  leaving  a  certificate  of  stock  indorsed  in  blank  in  a  safe 
deposit  box  used  by  himself  and  another  jointly,  so  as  to  be  estopped 
from  asserting  his  title  after  the  certificate  has  been  stolen  by  the 
other,  and  sold  or  pledged  to  a  bona  fide  purchaser  or  pledgee.^''  Nor 
is  he  negligent  in  placing  a  certificate  so  indorsed  in  a  drawer  of  his 
safe  to  which  an  employee  has  access,  where  he  has  no  reason  to  doubt 
the  latter 's  honesty.^* 

It  has  been  held  in  effect  that  intrusting  a  servant  or  agent  with 
the  custody  of  certificates  of  stock  assigned  in  blank,  without  any 
authority  to  deal  with  the  same,  is  not  such  negligence  as  to  estop  the 
owner  from  reclaiming  the  same  from  a  bona  fide  purchaser  from  the 
agent  or  servant,  since  an  employer  or  master  is  not  to  be  deemed 
guilty  of  negligence  because  he  does  not  anticipate  and  provide  against 
possible  criminal  acts  of  his  servants  or  employees.^*  So  it  has  been 
held  that  the  owner  is  not  negligent  in  intrusting  a  certificate  so 
indorsed  to  a  third  person  merely  for  safe-keeping,  even  though  such 
person  is  a  banker  and  broker  whose  business  it  is  to  sell  securities.^" 
Other  courts,  however,  hold  that  even  though  the  bare  custody  of  the 
certificates  is  intrusted  to  another  who,  in  complete  ;breach  of  his  duty, 
disposes  of  them  to  an  innocent  purchaser,  the  title  of  the  original 
owner  is  lost.^^    This  has  been  held  to  be  true,  for  example,  where  the 

be  the  one  whose  confidence  put  into  been  lost,  a  new  one  was  issued  to  the  . 

the  hands  of  the  wrongdoer  the  means  president.      Thereafter    the    secretary 

of    doing    thei   wrong."      Russell    v.  found   the   old   one,  and  fraudulently 

American  Bell  Tel.  Co.,  180  Mass.  467,  abstracted   it    and   pledged   it  to   an 

62  N.  E.  751,  quoted  with  approval  in  innocent  third  person  as  security  for 

National     Safe     Deposit,     Savings     &  his  private  debt.     It  was  held  that  the 

Trust  Co.  V.  Hibbs,  229  XJ.  S.  391,  57  pledgee  took  nw  title.    Farmers '  Bank 

L.  Ed.  1241,  aff  'g  32  App.  Cas.  (D.  C.)  v.  Diebold  Safe  &  Lock  Co.,  66  Ohio 

459.  St.  367,  58  L.  E.  A.  620,  90  Am.  St. 

17  Bangor  Eleo.  Light  &  Power  Co.  Eep.  586,  64  N.  B.  518. 

V.   Robinson,   52  Fed.   520 ;   Doran   v.  19  Knox   v.   Eden   Musee   American 

Miller,  124  111.  App.  551,  151  111.  App.  Co.,  148  N.  Y.  441,  31  L.  R.  A.  779, 

527,  aff'd  245  111.  200,  91  N.  E.  1039.  51  Am.   St.   Rep.   700,  42  N.  E.  988; 

18  The  secretary  of  a  corporation  Hall  v.  "Wagner,  111  N.  T.  App.  Div. 
which  owned  stock  therein,  pledged  it  70,  97  N.  Y.  Supp.  570. 

to  the  company,  indorsing  the  certifi-  20  Scollans  v.  Rollins,  173  Mass.  275, 

cate  in  blank  and  delivering  it  to  the  73  Am.  St.  Eep.  284,  53  N.  E.  863,  179 

company.     The  president  placed  it  in  Mass.  346,   88   Am.   St.   Rep.  386,  60 

his    drawer    in    the    company's    safe.  N.  E.  983. 

Later  the  secretary  sold  the  stock  tor  21  National  City  Bank  of  Chicago  v. 

the  president  and  paid  his  debt  to  the  Wagner,  216  Fed.  473. 

company  with   the  proceeds.     In  the  "If  the  owner  of  the  stock  volun- 

meantime  the  certificate  had  become  tarily    gives    certificates    with    blank 

mislaid,  and  in  the  belief  that  it  had  assignments  and  power  tc  make  trans- 
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certificates  are  intrusted  by  the  owner  to  his  attomey,^^  or  to  brokers,'^' 
merely  for  safe-keeping,  and  without  any  authority  to  dispose  of  them. 
Where  this  rule  obtains  it  is  held  that  an  owner  or  holder  of  stock 
indorsed  in  blank  who  intrusts  it  to  an  agent  or  servant  under  th£ 
circumstances  stated,  cannot  recovei^  it  or  its  value  from  a  bona  fide 
purchaser  from  such  agent  or  servant,^*  or  recover  damages  as  for  a 
conversion  from  the  corporation  for  transferring  the  stock  on  its 
-books,**  even  though  such  agent  or  servant  has  no  authority,  and  it 
is  not  part  of  his  employmient,  to  dispose  of,  by  sale,  pledge  or  other- 
wise, any  stock  owned  or  held  by  his  employer.  And  it  has  been  held 
that  this  is  true  even  though  the  wrongful  act  of  the  agent  may 
amount  to  an  infraction  of  the  criminal  law.**® 

Generally,  if  a  certificate  indorsed  in  blank  is  intrusted  to  an  agent 
for  a  particular  purpose  only,  and  in  violation  of  his  instructions  he 
sells  or  pledges  it  to  another,  the  latter  will  take  title  as  against  the 
original  owner.*''     This  is  true,  fcrr  example,  where  a  certificate  so 


fers,  to  his  brokers,  who  betray  the 
confidence  reposed  in  them,  such  own- 
er must  suffer  the  loss,  rather  than 
innocent  strangers  whose  -money  the 
brokers  were  thereby  enabled  to  ob- 
tain." Shattuck  V.  American  Cement 
Co.,  205  Pa.  197,  97  Anu.  St.  Eep.  735, 
54  Atl.  785. 

22  In  re  Pennsylvania  E.  Co.'^  Ap- 
peal, 86  Pa.  St.  80. 

23  0  'Mara  v.  Newcomb,  38  Colo.  275, 
88  Pae.  167;  Shattuck  v.  American  Ce- 
ment Co.,  ^05  Pa.  197,  97  Am.  St.  Eep. 
735,  54  Atl.  785. 

24  National  City  Bank  of  Chicago 
V.  Wagnei',  216  Fed.  473;  O'Mara  v. 
Newcomb,  38  Colo.  275,  88  Pac.  167; 
Shattuck  V.  American  Cement  Co.,  205 
Pa.  197,  97  Am.  St.  Eep.  735,  54  Atl. 
785.  See  alsof  .Davis  v.  Finch,  236 
Fed.  89. 

25  See  §  3844,  supra. 

26  Davis  V.  Finch,  236  Fed.  89. 

27Brittan  v.  Oakland  Bank  of  Sav- 
ings, 124  Cal.  282,  71  Am.  St.  Eep. 
58,  57  Pac.  84;  Knox  V.  Eden  Musee 
American  Co.,  148  N.  Y.  441,  31  L.  E. 
A.  779,  51  Am.  St.  Rep.  700,  42  N.  E. 
988;  McNeil  v.  Tenth  Nat.  Bank,  46 


N.  Y.  325,  7  Am.  Eep.  341;  Taleott  v. 
Standard  Oil  Co.,  149  N.  Y.  App.  Div. 
694,  134  N.  Y.  Supp.  617;  State  Bank 
V.  Cox  &  Co.,  11  Eieh.  Eq.  (S.  C.) 
344,  78  Am.  Dec.  458. 

Where  stock  indorsed  in  blank  is 
loaned  to  another  and  the  latter 
pledges  it  to  a  third  person,  the 
pledgee  'q  title  is  superior  to  that  of 
the  owner.  Otis  v.  Gardner,  105  111. 
436. 

One  who,  in  good  faith,  takes  from 
a  husband,  as  security  for  a  loan  to 
him,  stock  standing  in  his  'wife's 
name,  for  the  transfer  of  which  prop- 
er powers  have  been  executed  by  her, 
is  protected,  although  the  husband 
obtained  it  from  her  for  the  purpose 
of  loaning  it  to  brokers,  and  agreed 
not  to  use  it  in  his  own  speculations. 
McManus  v.  Laughlin,  186  Pa.  St.  498, 
40  Atl.  992. 

Plaintiff,  pursuant  to  a  contract  to 
purchase  stock  owned  by  him,  gent  the 
certificates,  with  an  assignment  and 
power  to  transfer  signed  in  blank,  to 
a  bank  designated  by  the  purchaser, 
with  directions  to  turn  over  the  stock 
on    payment    of    the    purchase    price. 
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indorsed  is  delivered  to  a  broker  or  other  person  as  security  for  a 
loan,^'  or  as  a  margin,^'  or  to  be  sold  ^°  or  pledged  *^  by  him  for  the 
benefit  of  the  cfwner,  and  the  person  to  whom  it  is  so  delivered  sells 
or  pledges  it  as  his  own;  or  where  the  certificate  is  pledged  with 
authority  to  repledge  it  to  the  extent  of  the  pledgor's  indebtedness, 


The  bank,  which  wa^  a  mere  pretend- 
ed institution  organized  to  aid  the 
purchaser  in  perpetrating  frauds, 
without  authority  turned  the  certifi- 
cate aver  to  the  purchaser  without 
payment  of  the  purchase  price,  and 
the  latter  sold  it  to  an  innocent  pur- 
chaser for  value.  It  was  held  that 
such  purchaser  took  good  title.  Beck- 
with  V.  Galioe  Mines  Co.,  50  Ore. 
542,  16  L.  E.  A.  (N.  S.)  723,  93  Pao. 
453. 

"It  is  well-established  law  that 
where  a  named  owner  of  a  stock  cer- 
tificate executes  a  transfer  thereof  in 
blank,  and  delivers  it  to  a  broker  or 
an  agent  for  certain  limited  purposes, 
and  that  broker  or  agent,  in  violation 
of  his  duty  and  obligation  to  the  de- 
positor, delivers  it  to  another  person 
without  notice  and  for  a  valuable  con- 
sideration, the  purchaser  takes  good 
title."  National  Safe  Deposit,  Sav- 
ings &  Trust  Co.  V.  Hibbs,  32  App. 
Cas.  (D.  C.)  459,  aff'd  229  U.  S.  391, 
57  L.  Ed.  i241. 

28  Nelson  v.  Owen,  113  Ala.  372,  21 
So.  75;  Gass  v.  Hampton,  16  Nev.  185 
Stone  v.  Marye,  14  Nev.  362;  Mc 
Neil  V.  Tenth  Nat.  Bank,  46  N.  Y.  325, 
7  Am.  Rep.  341;  Westinghouse  v, 
German  Nat.  Bank,  196  Pa.  St.  249, 
46  Atl.  380;  Gilbert  v.  Erie  BIdg. 
Ass'n,  184  Pa.  St.  554,  39  Atl.  291. 

"The  principle  applies  to  pledges 
of  stock,  and  one  who  purchases  from 
the  pledgee  may  hold  against  the 
pledgor.  And  if  the  pledgee  pledge 
it  to  secure  payment  of  his  own  debt, 
the  second  pledgee  may  hold  it  as  se- 
curity until  his  debt  is  paid."  Shat- 
tuck  V.  American  Cement  Co.,  205  Pa. 
197,  97  Am.  St.  Hep.  735,  54  Atl.  785. 


"Equitable  estoppel  may  be  success- 
fully invoked  by  an  innocent  sub- 
pledgee  against  the  owner  for  a  loan 
greater  in  amount  than  the  original 
debt,  and  unauthorized  as  betweeh 
the  original  parties."  Austin  v.  Hay- 
den,  171  Mich.  38,  Ann.  Cas.  1915  B 
894,  137  N.  W.  317. 

Where  a  certificate  indorsed  in 
blank  was  left  by  the  owner  with  the 
cashier  of  a  bank  aS'  security  for  a 
loan  made  to  him  by  the  cashier  per- 
sonally, or  for  use  in  connection  with 
a  transaction  whereby  the  cashier  dis- 
counted certain  notes  for  the  owner 
which  were  never  paid,  and  the  cash- 
ier pledged  the  stock  to  the  bank  as 
security  for  a  loan  to  him,  it  was  held 
that  the  bank  took  good  title  as 
against  the  owner.  •  Brady  v.  Mt. 
Morris  Bank,  65  N.  T.  App.  Div.  212, 
73  N.  T.  Supp.  532. 

29Furber  v.  Dane,  203  Mass.  108, 
89  N.  E.  2B7. 

30  United  States.  Elliott  v.  B.  C. 
Miller  &  Co.,  158  Fed.  868. 

California.  Morgrage  v«  National 
Bank  of  •California,  24  'Cal.  App.  103, 
140  Pac.  300. 

Illinois.  McCarthy  v.  Citawford, 
238  111.  38,  86  N.  E.  750. 

Oregon.  Gray  v.  Fankhauser,  58 
Ore.  423,  115  Pac.  146. 

Pennsylvania.  Colonial  Trust  Co.  v. 
Central  Trust  Co.,  243  Pa.  268,  90  Atl. 
189;  King  v.  Mellon  Nat.  Bank  of 
Pittsburg,  227  Pa.  22,  75  Atl.  832. 

Texas.  Strange  v.  Houston  &  T.  C. 
E.  Co.,  53  Tex.  162. 

31  Brittan  y.  Oakland  Bank  of  Sav- 
ings, 124  Cal.  282,71  Am.  St.  Kep.  58, 
57  Pac.  84. 
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and  is  repledged  as  security  for  a  larger  amount  than  so  specified.^'* 
And  the  rule  is  especially  applicable  where  there  is  a  custom  among 
bankers  and  brokers  in  the  locality  where  the  transaction  takes  place 
for  certificates  so  indorsed  to  pass  from  hand  to  hand  without  inquiry 
as  to  the  title  of  the  party  in  possession,  unless  some  special  cause  for 
suspicion  exists.**  It  has  been  held  to  apply  under  such  circumstances 
even  though  the  agent  intended  a  fraud  from  the  first,'*  and  though 
in  making  the  transfer  he  has  been  guilty  of  violating  the  criminal 
law,*?  and  though  the  original  owner  did  not  know  of  the  custom.*® 
But  to  enable  a  transferee  to  take  advantage  of  such  a  custom  it  must 
appear  that  the  original  transaction  took  place  in  a  jurisdiction  where 
the  custom  is  shown  to  have  prevailed,*'  and  he  must  also  bring  him- 
self strictly  within  its  terms.**  Nor  can  it  apply  where  the  original 
indorsement  took  place  under  such  circumstances  as  to  preclude  any 
inference  that  the  owner  had  reason  to  anticipate  a  subsequent  wrong- 
ful transfer  to  a  bona  fide  transferee.*® 

In  Maryland  it  is  held  that  a  blaijk  assignment  and  power  of  attor- 
ney to  sell,  assign  and  set  over  the  owner's  interest  in  the  stock  does 


32  Wolf  V.  American  Trust  &  Sav- 
i;ags  Bank,  214  Fed.  761. 

33  National  Safe  Deposit,  Savings  & 
Trust  Co.  V.  Hibbs,  32  App.  Cas.  (D. 
C.)  459,  aff'd  on  other  grounds  229 
U.  S.  391,  57  L.  Ed.  1241;  Baker  v. 
Davie,  211  Mass.  429,  37  L.  E.  A.  (N. 
S.)  944,  97  N.  E.  1094;  Eussell  v. 
American  Bell  Tel.  Co.,  180  Mass. 
467,  62  N.  E.  751.  See  also  Barstow 
V.  City  Trust  Co.,  216  Mass.  330,  103 
N.  E.  911;  Scollans  v.  Eollins,  179 
Mass.  346,  88  Am.  St.  Eep.  386,  60 
N.  E.  983,  173  Mass.  275,  73  Am.  St. 
Eep.  284,  53  N.  E.  863. 

Such  a  usage  '"rather  follows  the 
established  law  than  sets  up  a  new 
and  independent  rule  governing  such 
transactions."  National  Safe  De- 
posit, Savings  &  Trust  Go  v.  Hibbs, 
32  App.  Cas.  (D.  G.)  459,  aff'd  on 
other  grounds  229  U.  8.  391,  57  L.  Ed. 
1241. 

34  National  Saie  Deposit,  Savings  & 
Trust  Go.  V.  Hibbs,  229  TJ.  S.  391,  57 
L.  Ed.  1241,  afe'g  32  App.  Cas.  (D. 
C.)  459;  Eussell  v.  American  Bell  Tel. 
Co.,  180  Mass.  467,  62  N.  E.  751. 


35  National  Safe  Deposit,  Savings  & 
Trust  Go.  V.  Hibbs,  229  U.  S.  391,  57 
L.  Ed.  1241,  afE'g  32  App.  Gas.  (D.  C.) 
459 ;  Eussell  v.  American  Bell  Tel. 
Co.,  180  Mass.  467,  62  N.  E-."751. 

This  rule  has  been  applied  where 
stock  indorsed  in  blank  was  pledged 
to  a  bank,  and  one  of  its  employees, 
whose  duty  it  was  to  deliver  pledged 
certificates  to  their  owners  when  the 
loans  secured  thereby  were  paid,  ob- 
tained possession  of  the  certificate  by 
falsely  representing  that  he  wished  to 
deliver  it  to  the  owner,  and  sold  it 
through  a  broker  and  kept  the  pro- 
ceeds. National  Safe  Deposit,  Sav- 
ings &  Trust  Go.  V.  Hibbs,  229  U.  S. 
391,  57  L.  Ed.  1241,  aff'g  32  App. 
Cas.  (D.  C.)  459. 

36  Eussell  V.  American  Bell  Tel.  Co., 
180  Mass.  467,  62  N.  E.  751. 

37  Barstow  v.  City  Trust  Co.,  216 
Mass.  330,  103  N.  E.  911. 

38  Baker  v.  Davie,  211  Mass.  429, 
37  L.  E.  A.  (N.  S.)  944,  97  N.  E. 
1094. 

39  Barstow  V.  City  Trust  Co.,  216 
Mass.  330,  103  N.  E.  911. 
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not  clothe  the  person  to  whom  it  is  given  with  the  indicia  of  absolute 
ownership  or  give  him  any  right  to  pledge  the  same  for  his  own  debt, 
and  that  any  one  who  accepts  it  as  security  for  such  a  debt  is  charge- 
able with  notice  of  the  rights  of  the  real  owner.  Under  this  rule,  if 
stock  having  such  a  blank  assignment  and  power  of  attorney  indorsed 
thereof  is  pledged  by  the  owner  with  a  broker,  and  the  latter  is  given 
no  express  power  of  rehypothecation,  but  nevertheless  repledges  it  to 
secure  his  personal  debt,  the  second  pledgee  acquires  no  title  as  against 
the  original  owner.*" 

"Where  a  broker  pledges  stock  to  which  he  has  title  and  stock  be- 
longing to  a  third  person  to  secure  the  same  indebtedness,  and  by 
reason  of  his  having  clothed  the  broker  with  the  apparent  title  the 
third  person  is  estopped  to  question  the  validity  of  the  pledge,  the 
pledgee  will  be  required  to  resort  first  to  the  stock  to  which  the  broker 
had  title." 

§  3854.  —  Purchasers  or  pledgees  with  notice.  The  doctrine  that 
the  owner  of  shares  is  estopped  to  assert  his  title  as  against  a  pur- 
chaser or  pledgee  from  one  whom  he  has  clothed  with  apparent  title 
or  authority  clearly  does  not  apply  in  favor  of  purchasers  or  pledgees 
who  have  actual  notice  that  the  apparent  title  or  authority  is  not 
real.*^    Nor  does  the  doctrine  apply  where  the  form  or  terms  of  the 

40  Merchants '  Nat.  Bank  v.  Wil-  Typewriter  Co.,  158  App.  Div.  620, 
liams,  110  Md.  334,  72  Atl.  1114;  Ger-      143  N.  T.  Supp.  939. 

man  8av.  Bank  at  Baltimore  City  v.  Texas.      Strange   v.   Houston   &  T. 

Eenshaw,  78  Md.  475,  28  Atl.  281.  C.  E.  Co.,  53  Tex.  162. 

This   rule    was   first   laid    down   in  A  bank  which  accepts  a  pledge  of 

Taliaferro  v.  First  Nat.  Bank  of  Bal-  stock  from  a  broker,  with  knowledge 

timore,  71  Md.  200,  17  Atl.  1036,  72  that  its  ownership  i^  in  another,  by 

Md.    164,    19   Atl.    364,  which   was   a  whom    it    has    been    hypothecated    to 

case  involving  a  pledge  of  registered  the  broker,  and  without  inquiry  as  to 

state  bonds.  the  broker's  right  to  pledge  the  same, 

41  Baker  v.  Davie,  211  Mass.  429,  cannot  hold  the  stock  as  against  the 
37  L.  E.  A.  (N.  S.)  944,  97  N.  E.  1094.  owner.    "Westinghouse  v.  German  Nat. 

42  United  States.  Davis  v.  Finch,  Bank,  188  Pa.  St.  630,  41  Atl.  734. 
236  Fed.  89.  See  also  Westinghouse  v.  German  Nat. 

Iowa.      Mudge     v.     Eailway     Mail  Bank.  196  Pa.  St.  249,  46  Atl.  380. 
Equipment  Col,  167  Iowa  656,  149  N.  One  who  knows  that  stock  was  in- 

W.  867.  dorsed   in    blank    and   placed   in   the 

Miclllgan.     Austin   v.   Hayden,   171  hands  of  a  third  person  to  be  used  as 

Mich.  38,  Ann.  Cas.  1915  B  894,  137  collateral  for  a  loan  to  the  eorpora- 

N.    W.     317;     Goodwin    v.    Hampton  tion,  and  who  purchases  the  same  at 

Transp.  Co.,  133  Mich.  229,  94  N.  W.  a  sale  in  bankruptcy  proceedings  as 

729.  the  property  of  such  third  person,  is 

New  York.     Hannahs  v.  Hammomd  not  a  bona  fide  purchaser.     Goodwin 
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indorsement  on  the  certificate  or  the  other  circumstances  are  sufficient 
to  put  the  purchaser  or  pledgee  upon  inquiry.*^    So,  where  certificates 


V.  Hampton  Transp.  Co.,  IBS  Mich. 
229,  94  N.  W.  729. 

43  United  States.  Davis  v.  Kneh, 
236  Fed.  89. 

Alabama.  Johnson  v.  Ambersom, 
140  Ala.  342,  37  So.  273. 

OaUfomla.  Northwestern  Portland 
Cement  Co.  v.  Atlantic  Portland  Ce- 
ment Co.,  163  Pae.  47. 

Iowa.  Mudge  v.  Railway  Mail 
Equipment  Co.,  167  Iowa  656,  149  N. 
W.  867. 

Michigan.  Austin  v.  Hayden,  171 
Mich.  38,  Ann.  Cas.  1915  B  894,  137 
N.  W.   317. 

New  York.  Treadwell  v.  Clark,  190 
N.  Y.  51,  82  N.  E.  505,  afE'g  114  App. 
Div.  493,  100  N.  Y.  Supp.  1;  Anderson 
V.  Nicholas,  28  N.  Y.  600;  Eeichard 
V.  Hutton,  158  App.  Div.  122,  142  N. 
Y.  Supp.  935;  Kilmer  v.  Hutton,  131 
App.  Div.  625,  116  N.  Y.  Supp.  127.  - 

England.  Colonial  Bank  v.  Cady, 
15  App.  Cas.  267. 

"Facts;  sufficient  to  put  a  party  on 
inquiry  which  if  pursued  with  due 
diligence  would  have  led  to  knowledge 
of  other  facts,  are  equivalent  to  no- 
tice of  the  facts  that  would  have 
been  disclosed  by  the  inquiry. ' '  Max- 
well V.  Foster,  67  S.  C.  377,  45  S.  E. 
927. 

Where  the  assignor  of  stack  which 
had  been  transferred  to  him  in  blank 
by  the  plaintiff  informed  the  assignee 
at  the  time  of  the  sale  that  such  trans- 
fer had  not  been  entered  on  the  cor- 
porate books  in  compliance  with  the 
plaintiff's  request,  and  that  the  rea- 
son for  such  request  was  that  the 
plaintiff  wanted  an  opportunity  to 
redeem  the  stock,  it  was  held  that  this 
was  sufficient  to  put  the  assignee  on 
inquiry  as  to  the  .plaintiff 's  rights,  so 
that  it  could  not  be  regarded  as  a 
bona  fide  purchaser  without  notice  of 


them.  Maxwell  v.  Foster,  67  S.  C. 
377,  45  S.  E.  927. 

Whether  a  party  has  notice  of  cir- 
cumstances sufficient  to  put  him  upon 
,  inquiry,  and  whether  by  prosecuting 
3uch  inquiry  he  might  have  learned 
the  truth,  are  questions  of  fact  for 
the  jury  or  the  trial  court.  North- 
western Portland  Cement  Co.  v.  Atlan- 
tic Portland  Cement  Co.,  —  Cal.  • — , 
163  Pae.  47. 

In  an  English  ease,  the  executors  of 
a  deceased  stockholder,  in  order  to  get 
themselves  registered  in  the  books  of 
the  company  as  the  holders  of  the 
shares,  executed  in  blank  on  the  cer- 
tificates an  assignment  and  power 
of  attorney  to  transfer  the  same,  and 
delivered  them  to  a  stock  broker  with 
instructions  to  have  the  transfers  reg- 
istered. The  broker,  in  fraud  of  the 
trust  reposed  in  him,  pledged  the  cer- 
tificates to  secure  a  loan  to  himself, 
and  the  pledgees  resisted  the  claim 
of  the  executors'  to  the  shares  on  the 
ground  that  they  were  estopped  by 
reason  of  their  having  clothed  the 
broker  with  the  apparent  title  and 
authority  to  dispose  of  the  shares.  It 
was  held,  however,  that  there  was  no 
estoppel,  because  such  an  indorsement 
might  mean  either  one  of  two  things, 
: — either  that  the  executors  were  go- 
ing to  sell  the  shares,  and  transfer 
them  to  some  one  else,  or  that  they 
were  signing  in  order  that  they  might 
be  themselves  registered  in  the  books 
of  the  corporation  as  the  legal  rep- 
resentatives of  the  deceased  holder, 
and  because,  for  a  further  reason, 
certificates  of  stock  thus  indorsed  by 
executors  of  the  registered  owner  were 
not,  under  the  rules  of  the  stock  ex- 
change, regarded  as  being  in  order, 
'  nor  a  delivery  thereof  as  a  good  de- 
livery. Colonial  Bank  v.  Cady,  15 
App.  Cas.  267. 
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of  stock  were  stolen  from  the  owner  by  a  boy  of  sixteen,  and  sold  to 
a  person  for  one-third  of  their  value,  and  the  latter  immediately  sold 
the  same  for  more  than  twice  the  amount  he  paid  for  them,  it  was  held 
that  he  could  not  be  deemed  a  bona  fide  puirchaser.**  And  where  a 
purchaser  of  stock  knows  that  shares  are  under  pledge,  that  the 
pledgee  is  dead,  and  that  the  person  assuming  to  sell  the  stock  does 
not  represent  the  estate  of  the  pledgee  as  executor  or  administrator 
or  otherwise,  and  does  not  represent  the  pledgor,  the  mere  fact  that 
the  purchaser  pays  value  does  not  give  him  title  under  a  mere  physical 
delivery  of  the  certificates  indorsed  by  a  blank  power  of  attorney  to 
transfer  signed  by  the  person  to  whom  they  were  originally  issued.^ 

Where  the  owner  of  stock  executes  and  delivers  a  power  of  attorney 
authorizing  the  person  named  therein  as  attorney  to  transfer  the  stock 
to  a  person  tbe  place  for  whos6  name  is  left  blank,  with  the  under- 
standing that  it  is  to  be  pledged  as  collateral  security  to,  a  particular 
creditor  of  the  person  for  whose  benefit  the  power  of  attorney  is  exe- 
cuted, and  the  name  of  such  creditor  is  afterwards  inserted  in  the 
blank,  and  the  transfer  made,  the  authority  of  the  attorney  is 
exhausted;  and  when  that  debt  is  paid,  the  owner  of  the  stock  is 
entitled  to  its  return,  notwithstanding  the  fact  that  the  attorney  has 
transferred  it  as  security  for  other  debts  by  erasing  the  name  of  the 
creditor  first  inserted,  and  inserting  another.*® 

A  purchaser  is  not  obliged  to  look  beyond  the  certificate  to  ascertain 
the  ownership  of  the  stock  when  dealing  with  the  person  named 
therein.*''  Nor  is  he  under  any  obligation  to  examine  the  books  of  the 
company  to  ascertain  the  validity  of  the  transfer,  and  hence  he  is  not 
chargeable  with  what  they  disclose  in  regard  to  the  ownership  of  the 
stock.*' 

A  purchaser  or  pledgee  is  not  put  upon  inquiry  by  reason  of  the 
fact  that  the  assignment  and  power  to  transfer  are  not  indorsed  upon 
the  certificate  but  are  upon  a  separate  piece  of  paper,*'  nor  because 

44 Anderson  v.  Nicholas,  28  N.  T.  "Wright,  48  Utah  633,  161  Pae.  448; 
600.  Kimball  v.  Success  Min.  Co.,  38  Utah 

45  New  Jersey  Trust  &  Safe  Deposit      78,  110  Pae.  872. 

Co.   V.   Bodine    (N.   J.   Eq.),    60   Atl.  48LDwry    v.    Commercial    &   Farm- 

387.  ers'  Bank,  Taney  310,  Fed.  Cas.  No. 

46  Denny  V.  Lyon,  38  Pa.  98,  80  Am.  8,581;  Salisbury  Mills  v.  Townsend, 
Dec.  463.  109  Mass.  115;  Strange  v.  Houston  & 

47Lowry    v.    Commercial    &    Farm-  T.  C.  E.  Co.,  53  Tex.   162;  Brown   v. 

ers'  Bank,  Taney  310,  Fed.  Gas.  No.  Wright,   48  Utah   633,   161  Pae.   448; 

8,581;    Salisbury   Mills  v.    Townsend,  Kimball  v.  Success  Min.  Co.,  38  Utah 

109  Mass.  115;  Strange  v.  Houston  &  78,  110  Pae.  872. 

T.  C.  E.  Co.,  53  Tex.  162;  Brown  v.  49  Smith  v.   Savin,   141  N.  Y.  315, 
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he  knows  of  previous  limitations  on  the  transferrer's  authority  in 
respect  to  the  certificate  where  he  has  an  absolute  assignment  thereof 
in  blank  with  an  irrevocable  power  of  attorney,*"  nor  because  of  a 
failure  to  comply  with  some  rule  of  the  stock  exchange  in  regard  to 
delivery,*^  nor  because  the  transferrer  requests  that  the  transaction 
be  kept  secret,*^  or  objects  to  a  transfer  on  the  books  of  the  company.*' 

The  treasurer  of  the  corporation  in  purchasirLg  stock  from  a  trans- 
feree is  not,  by  reason  of  his  position  as  treasurer,  charged  with  con- 
structive notice  of  transfers  of  the  stock  prior  to  the  time  when  he 
became  treasurer.**  And  a  bank  to  which  stock  is  pledged  by  its 
cashier  as  security  for  money  loaned  to  him  individually  is  not 
chargeable  with  his  knowledge  as  to  the  state  of  the  title,  since  in 
making  the  pledge  he  is  acting  in  his  own  interest  and  not  in  the 
interest  of  the  bank.** 

As  in  other  cases,  to  constitute  one  a  bona  fide  holder  there  must 
have  been  a  valuable  consideration  for  the  transfer  to  him.*^  It  has 
been  held  that  a  pledgee  of  stock  may  be  a  bona  fide  holder  although 


36  N.  E.  338;  Mitchell  v.  Boyer,  160      fitock  under  the  rule,  has  no  signifi- 


N.  T.  App.  Div.  565,  145  N.  T.  Supp. 
715. 

This  is  true  although  they  do  not 
identify  the  property  intended  to  be 
assigned.  Taleott  v.  Standard  Oil  Co., 
149  N.  Y.  App.  Div.  694,  134  N.  T. 
Supp.  617. 

60  A  bank  refused  to  loan  money  to 
a  broker  on  stock  indorsed  to  him  in 
3uch  a  way  as  to  show  that  he  held 
it  merely  as  collateral  security.  The 
broker  thereafter  obtained  from  the 
pledgor  an  absolute  assignment  of 
the  stock  with  an  irrevocable  power 
of  attorney,  and  the  bank  then  made 
the  loan  taking  the  stock  so  indorsed 
as  security.  It  was  held  that,  in  view 
of  the  unrestricted  assignment,  the 
bank  was  not  obliged  to  inquire  into 
the  state  of  the  account  between  the 
broker  and  his  pledgor,  although  it 
knew  of  the  previous  restriction  on 
the  broker's  authority  to  pledge  the 
stock.  Wolf  V.  American  Trust  &  Sav- 
ings Bank,  214  Fed.  761. 

Bl "  A  failure  to  comply  with  some 
rule  of  the  stock  exchange,  in  order 
to  constitute  a  good  delivery  of  the 


cance  on  the  question  of  the  good 
faith  of  the  pledgee,  and  constitutes 
no  notice  to  ■  him  which  should  put 
him  upon  inquiry  as  to  the  right  or 
title  of  the  pledgor."  Smith  v.  Sa- 
vin, 141  N.  T.  315,  36  N.  E.  338. 

B2  Northwestern  Portland  Cement 
Co.  V.  Atlantic  Portland  Cement  Co., 
—  Cal.  —,.163  Pac.  47. 

63  Brown"  v.  Wright,  48  Utah  633, 
161  Pac.  448. 

54Noyes  v.  Woodruff,  —  Vt.  — ,  100 
Atl.  759. 

55  Brady  v.  Mt.  Morris  Bank,  65  N. 
Y.  App.  Div.  212,  73  N.  Y.  Supp.  532. 

56  Hannahs  v.  Hammond  Typewriter 
Co.,  158  N.  Y.  App.  Div.  620,  143  N. 
Y.  Supp.  939;  Strange  v.  Houston  & 
T.  C.  R.  Co.,  53  Tex.  162. 

A  bona  fide  purchaser  entitled  to 
protection  against  the  prior  right  of 
the  owner,  is  one  who  gives  value, 
or  yields  up  an  existing  right,  or 
changes  his  condition  for  the  worse, 
trusting  to  the  apparent  ownership 
created  by  the  owner.  Nelson  v. 
Owen,  113  Ala.  372,  21  So.  75, 
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he  takes  the  same  as  security  for  a  pre-existing  debt,*'  or  as  security 
in  exchange  for  other  collateral.**  But,  on  the  other  hand,  there  is 
authority  to  the  effect  that  one  who  takes  the  stock  as  security  for  a 
pre-existing  debt  will  not  be  protected  as  against  the  true  owner,  unless 
he  can  show  that  he  changed  his  position  to  his  prejudice  in  relation 
to  such  indebtedness  on  the  faith  that  his  pledgor  was  the  owner  of 
the  stock.*® 

Generally  the  rule  protecting  bona  fide  purchasers  applies  only 
where  the  later  claimant  has  acquired  a  legal,  as  distinguished  from  a 
mere  equitable,  title.^" 

If  the  purchaser  has  knowledge  or  is  chargeabre  with  notice  of  the 
facts,  the  owner  is  not  obliged  to  tender  him  the  amount  out  of  which 
he  has  been  defrauded  in  order  to  recover  the  stock  or  to  hold  the 
purchaser  liable  for  its  conversion.®' 

§  3855.  —  Effect  of  nonregistration,  of  transfer  to  apparent  owner. 

The  fact  that  no  transfer  is  registered  on  the  books  of  the  corporation 
to  the  person  whom  the  owner  of  shares  has  clothed  with  apparent 
title  does  not  prevent  an  estoppel  from  arising  against  the  owner  in 
favor  of  a  bona  fide  transferee.  This  is  clearly  so  in  those  jurisdictions 
in  which  an  unregistered  transfer  passes  the  legal  title  as  between  the 
transferrer  and  transferee.  It  was  said  in  such  a  case  by  the  New 
York  Court  of  Appeals:  "By  omitting  to  register  his  transfer,  the 
holder  of  the  certificate  and  power  fails  to  obtain  the  right  to  vote,  and 
may  lose  his  stock  by  a  fraudi^lent  transfer  on  the  books  of  the  com- 
pany, by  the  registered  holder,  to  a  bona  fide  purchaser.  But  in  this 
respect  he  is  in  a  condition  analogous  to  that  of  the  holder  of  an 
unrecorded  deed  of  land,  and  possesses  a  no  less  perfect  title  as  against 
the  assignor  and  others.  And  he  would  have  an  action  against  the 
corporation,  for  allowing  such  a  transfer  in  violation  of  his  rights. 
He  also  takes  the  risk  of  the  collection  of  dividends  by  his  assignor, 
or  of  any  lien  thei  corporation  may  have  on  the  shares.  But  in  other 
respects  his  title  is  complete.  The  holder  of  such  a  certificate  and 
power  possesses  all  the  external  indicia  of  title  to  the  stock,  and  an 

57  This  is  true  in  Illinois.  National  60  A  pledgee  takes  a  special  prop- 
City  Bank  of  Chicago  v.  Wagner,  216  erty,  which  is  a  legal  interest  within 
Fed.  473.  this  rule.     Northwestern  Portland  Ce- 

68  Elliott  V.  E.  C.  Miller  &  Co.,  158  ment  Co.  v.  Atlantic  Portland  Cement 

I'ed.  868;  King  v.  Mellon  Nat.  Bank  Co.,  —  Cal.  — ,  163  Pac.  47. 

of  Pittsburg,  227  Pa.  22,  75  Atl.  832.  61  Davis   v.  Finch,  236  Fed.  89. 

B9  National  Safe  Deposit,  Savings 
ft  Trust  Go.  V.  Gray,  12  App.  Cas. 
(B.  C.)  276. 

6492 


Ch.  56]     '  Stock  and  Stockholders      .  [§3857 

apparently  unlimited  power  of  disposition  over  it.  He  does  not  appear 
to  have,  as  is  said  in  some  of  the  authorities  cited,  concerning  the 
assignee  of  a  chose  in  action,  a  mere  equitable  interest,  which  is  said 
to  be  notice  to  all  persons  dealing  with  him  that  they  take  subject 
to  all  equities,  latent  or  otherwise,  of  third  parties;  but,  apparently, 
the  legal  title,  and  the  means  of  transferring  such  title  in  the  most 
eff ectiial  manner. ' '  *^ 

The  doctrine  of  estoppel  of  the  true  owner  of  shares  to  assert  title 
as  against  a  bona  fide  purchaser  or  pledgee  from  one  clothed  with 
apparent  title  or  power  of  disposition  has  also  been  applied,  notwith- 
standing nonregistration  of  the  transfer  to  the  apparent  owner,  in 
those  jurisdictions  in  which  an  unregistered  transfer  is  regarded  as 
passing  a  mere  equitable  title.®' 

§3856.  — Negligfence  of  guardian  as  laffeoting  ward.  Infant 
owners  of  stock  which  has  been  transferred  on  the  books  of  the  cor- 
poration under  a  forged  assignment  and  power  of  attorney  are  not 
precluded  from  suing  the  corporation  to  compel  it  to  replace  the  stock, 
or  to  recover  a  judgment  for  its  value,  by  the  fact  that  their  guardian 
was  negligent  in  allowing  the  forger  to  have  access  to  the  certificates 
of  stock,  where,  under  the  statute  of  the  state,  shares  of  stock  belong- 
ing to  an  infant  under  guardianship  cannot  be  transferred  without 
the  sanction  of  the  probate  court.®* 

XXV.    CONTRACTS   FOR   THE  SALE   OF   SHARES 

§  3857.  Fonoation  and  validity  of  contract  in  general.  ' '  The  same 
legal  principles  govern  with  regard  to  the  elements  of  a  contract  for 

62  McNeil  V.  Tenth  Nat.  Bank,  46  Co.,  174  Fed.  527,  27  L.  E.  A.  (N. 
N.  Y.  325,  7  Am.  Eep.  341.  S.)  200. 

As  to  the  effect  of  nonregistration  As  to  the  effect  of  nonregistration 

as   between   the   parties,    see    §  3794,  as    between    the    parties,   see    §  3794, 

supra.  supra. 

63  Otis  V.  Gardner,  105  111.  436.  64  Western  IT.  Tel.  Co.  v.  Davenport, 
"A  blank  assignment  and  power  of  97  U.  S.  369,  24  L.  Ed.  1047. 

attorney   to    transfer    stock    indorsed  The  owners  of  certificates  of  stock 

on  the  certificate   thereof  estops  the  are  not  estopped  from  reclaiming  them 

transferror  from  claiming  any  further  by  the  fact  that  their  guardian  left 

title   to   or   interest   in   the   stock   as  them   in   the   possession   of    one   who 

against    subsequent    bona   fide    trans-  sold  them   to   a   bona  fide  purchaser, 

ferees  thereof,   although  the  transfer  O'Herron  v.  Gray,  168  Mass.  573,  40 

is  not  recorded  in  the  books  of  the  L.  E.  A.  498,  60  Am.  St.  Eep.  411,  47 

corporation, ' '    0  'Neil  v.  Wolcott  Min.  N.  E.  429. 
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the  sale  of  stock,  as  apply  in  the  case  of  contracts  generally"; ^^  and 
its  formation  is  governed  by  precisely  the  same  principles  as  the 
formation  of  any  other  contract.  There  must  be  mutual  assent  or  offer 
and  acceptance;  and  the  minds  of  the  parties  must  meet  on  all  the 
essential  elements  of  the  contract.*^    An  offer  to  buy  or  sell  may  be 


eSMcGowin  v.  Dickson,  182  Ala. 
161,  62  So.  685;  Wheeler  v.  Ooker  & 
I'ord  Mfg.  Co.,  162  Mich.  204,  127  N. 
"W.  332. 

The  usual  rules  governing  the  mod- 
ification of  contracts  apply.  See  Bee- 
son  V.  Wright,  159  Gal.  133,  112  Pac. 
1091. 

66  United  States.  Lucas  v.  Milli- 
ken,  139  Fed.  816. 

Alabama.  Feore  v.  Avent,  4  Ala. 
App.  551,  58  So.  727. 

Arizona.  Hurley  v.  Wilky,  18  Ariz. 
270,  158  Pac.  639,  18  Ariz.  45,  156 
Pac.  83. 

Arkansas.  Eustice  v.  Meytrott,  100 
Ark.  510,  140  S.  W.  590. 

Connecticut.  Patterson  v.  Farm- 
ington  St.  E.  Co.,  76  Conn.  628,  57 
Atl.  853. 

District  of  Coltunbia.  Stubblefield 
V.  Stubblefield,  32  App.  Cas.  535. 

Indiana.  Atkins  v.  Kattman,  50  Ind. 
App.  233,  97  N.  E.  174. 

Iiouisiana.  Blanks  v.  Suteliffe,  122 
La.  448,  47  So.  765. 

Massachusetts.  Park  v.  Whitney, 
148  Mass.  278,  19  N.  E.  161. 

Michigan.  Sprague  v.  Hosie,  155 
Mich.  80,  19  L.  E.  A.  (N.  S.)  874,  130 
Am.  St.  Eep.  558,  118  N.  W.  497. 

Montana.  Parberry  v.  Woodson 
Sheep  Co.,  18  Mont.  317,  45  Pac.  278. 

New  Jersey.  Eidgley  v.  Walker, 
81  N.  J.  L.  176,  80  Atl.  108;  Mc- 
Cracken  v.  Earned,  66  N.  J.  L.  37,  48 
Atl.  513. 

New  York.  Cameron  v.  Wright, 
21  App.  Div.  395,  47  N.  Y.  Supp. 
571. 

,    Pennsylvania.     Corser  v.  Hale,  149 
T'a.  St.  274,  84  Atl.  285. 

Wisconsin,     See   Holyoke  v.  Mill- 


mann,  151  Wis.  551,  43  L.  E.  A.  (N. 
S.)   790,  139  N.  W.  392. 

There  must  be  an  agreement  in  the 
minds  of  the  parties  that  one  of  them 
is  to  purchase  and  the  other  is  to  sell 
the  stock.  Parberry  v.  Woodson 
Sheep  Co.,  18  Mont.  317,  45  Pac.  278. 

The  refusal  of  an  ofEer  to  gell  ends 
the  negotiations  unless  it  is  renewed. 
Sprague  v.  Hosie,  155  Mich.  30,  19  L. 
E.  A.  (N.  S.)  874,  130  Am.  St.  Sep. 
558,  118  N.  W.  497. 

There  is  no  meeting  of  the  minds 
and  hence  no  contract,  where  the  pur- 
chaser believes  he  is  buying  stock  of 
one  corporation  and  the  seller  believes 
he  i^  selling  stock  of  another  corpora- 
tion. Hurley  v.  Wilky,  18  Ariz.  270, 
158  Pac.  639,  18  Ariz.  45,  156  Pac. 
83. 

The  purchaser  cannot  recover  on  a. 
contract  for  the  sale  of  stock  pro- 
viding that  the  terms  and  conditions 
of  the  sale  have  not  yet  been  agreed 
upom,  but  are  to  be  agreed  upon  in 
the  future,  without  showing  that  they 
were  so  agreed  upon,  or  that  the  sell- 
er had  fraudulently  refused  to  agree 
upon  any  terms  and  conditions  of  sale. 
Eidgley  v.  Walker,  81  N.  J.  L.  176, 
80  Atl.  108. 

There  is  mutuality  of  absent  where 
both  parties  definitely  agree  that  the 
defendant  will  repurchase  stock  sold 
to  the  plaintiff  if  the  plaintiff  elects 
to  sell  it  within  the  prescribed  time. 
First  Nat.  Bank  of  Hastings  v.  Cor- 
poration Securities  Co.,  128  Minn. 
341,  150  N.  W.  1084. 

Whether  or  not  a  corporate  credi- 
tor agreed  to  take  stock  in  satisfac- 
tion of  ilia  claim  is  a  question  for  the 
jury  where  the  evidence  is  conflicting 
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revoked  at  any  time  prior  to  its  acceptance.*'  But  when  such  offer  is 
accepted  according  to  its  terms  there  is  a  valid  contract.**  Such  an 
offer  must  be  accepted  vdthin  the  time,  if  any,  specified  in  the  offer, 
or  it  will  lapse ;  and  if  no  time  for  acceptance  is  specified,  it  must  be 


Eeid  V.  Detroit  Ideal  Paint  Co.,  132 
Mich.  528,  94  N.  W.  3- 

In  Morgan  v.  Bartlett,  75  W.  Va. 
293,  L.  E.  A.  1915  D  300,  83  S.  E. 
1001,  the  evidence  was  held  to  show 
a  contract  of  sale. 

In  Teague  v.  Abbot,  51  Ind.  App. 
604,  100  N.  E.  27,  the  facts  were  held 
to  warrant  an  inference  of  a  sale  of 
stock  in  consideration  of  the  satis- 
faction by  the  buyer  of  a  claim  for 
services  rendered  by  him  to  the  seller. 

67  United  States.  Lueas  v.  Milli- 
ken,  139  Fed.  816. 

California.  Euss  v.  Tuttle,  158  Cal. 
226,  110  Pac.  813. 

Colorado.  Frue  v.  Houghtom,  6  Colo. 
318. 

Connecticut.  Patterson  v.  Farming- 
ton  St.  E.  Co.,  76  Conn.  628,  57  Atl. 
853. 

District  of  CSolumbia.  Stubblefield 
V.  Stubblefield,  32  App.   Cas.  535. 

Lovilsiana.  Blanks  v.  Sutcliffe,  122 
La.  448,  47  So.  765. 

Montana.  Eaiche  v.  Morrison,  47 
Mont.  127,  130  Pac.  1074. 

New  York.  Worthington  v.  Herr- 
mann, 89  App.  Div.  627,  88  N.  Y. 
Supp.  76,  afE'd  180  N.  Y.  559,  73  N. 
E.  1134. 

Ohio.  Davis  Laundry  &  Cleaning 
Co.  V.  Whitmore,  92  Ohio  St.  44,  Ann. 
Cas.  1917  C  988,  110  N.  E.  518. 

Utah.  Clark  v.  Campbell,  23  Utah 
569,  54  L.  E.  A.  508,  90  Am.  St.  Rep. 
716,  65  Pac.  496. 

Virginia.  Watkins  v.  Eobertson, 
105  Va.  269,  5  L.  E.  A.  (N.  S.)  1194, 
115  Am.  St.  Eep.  880,  54  S.  B.  33. 

Washington.  Malloy  v.  Drumhel- 
ler,  68  Wash.  106,  122  Pac.  1005; 
Herrin  v.  Scandinavian-American 
Bank,  65  Wash.  569,  118  Pac.  648. 

68  California.     Euss   v.  Tuttle,   158 


Cal.  226,  110  Pac.  813 ;  Cuthill  v.  Pea- 
body,  19  Cal.  App.  304,  125  Pac.  926. 

Colorado.  Prue  v.  Houghton,  6  Colo. 
318. 

Missouri  Clubb  v.  Seullin,  235  Mo. 
585,  139  8.  W.  420. 

Montana.  Eaiche  v.  Morrison,  47 
Mont.  127,  130  Pae:  1074. 

Nebraska.  Jones  v.  Wattles,  66 
Neb.  533,  92  N.  W.  765. 

Ohio.  Davis  Laundry  &  Cleaning 
Co.  V.  Whitmore,  92  Ohio  St.  44,  Ann. 
Cas.  1917  C  988,  110  N.  E.  518. 

Utah.  Haarstiek  v.  Fox,  9  Utah 
110,  33  Pae.  25L 

Washington.  Malloy  v.  Drumheller, 
68  Wash.  106,  122  Pac.  1005. 

The  offer  must  be  accepted  accord- 
ing to  its  terms.  If  the  comditione 
under  which  it  is  made  are  rejected, 
the  whole  offer  is  thereby  rejected 
and  there  is  no  contract.  Nor  is  a 
conditional  or  modified  acceptance  suf- 
ficient. Cerro  Cobre  Development  Co. 
V,  Duvall,  16  Ariz.  485,  147  Pac.  695, 
on  rehearing  18  Ariz.  334,  160  Pac. 
25;  Alexander  v.  Bosworth,  26  Cal. 
App.  589,  147  Pac.  607;  Atkins  v. 
Kattman,  50  Ind.  App.  233,  97  N.  E. 
174. 

A  single  offer  to  sell  a  specified 
number  of  shares,  to  be  paid  for  and 
delivered  in  parcels,  is  accepted  as  a 
whole  by  paying  the  first  instalment 
and  receiving  the  stock  for  it.  Obery 
V.  Lander,  179  Mass.  125,  60  N.  E. 
3^8. 

Delivery  of  a  written  contract  to 
purchase  to  the  seller's  agent,  thence 
to  the  seller,  and  retention  thereof  by 
the  latter  and  his  bringing  suit  there- 
on, constitutes  a  sufficient  acceptance 
by  the  seller.  Jelinek  v.  Baer,  153 
Wis.  426,  141  N.  W.  271. 
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accepted  within  a  time  which  is  reasonable  under  the  circumstances.*' 

One  who  signs  and  delivers  a  contract  for  the  sale  of  stock  is  bound 
by  it  although  it  is  not  signed  by  all  the  parties  named  in  it,  unless 
it  appears  that  the  parties  signing  it  mutually  intended  that  it  should 
not  take  effect  as  a  contract  until  signed  by  all  of  them.'"'  And  one 
who  accepts  and  retains  the  benefits  accruing  to  him  under  such  a 
contract  cannot  thereafter  repudiate  it  on  the  ground  that  it  was 
not  signed  by  all  of  those  named  in  it.'^ 

A  corporation  does  not  become  a  party  to  a  contract  whereby  one  of 
its  stockholders  sells  his  stock  merely  because  it  knows  of  the  contract 
of  sale  and  of  its  terms.''^  Nor  is  it  in  any  way  concerned  with  the 
price  to  be  paid  for  the  stock  under  such  a  contract.''' 

The  contract  may  be  void  for  uncertainty,''*  as,  for  example,  where 
it  does  not  fix  the  price  to  be  paid  for  the  stock,  or  provide  any  means 
for  ascertaining  it.''^ 

The  validity  of  the  contract  is  not  affected  by  the  motive  of  the 
purchaser.''* 


69  Park  V.  Whitney,  148  Mass.  278, 
19  N.  E.  161;  McCrackeu  v.  Harned, 
66  N.  J.  L.  37,  48  Atl.  513. 

In  order  that  an  option  to  buy  stock 
may  ripen  into  a  binding  contract  the 
person  to  whom  it  is  given  must  elect 
.  to  buy  the  stock  within  the  time  al- 
lowed by  the  option,  and  upon  the 
torms  offered.  Houston  &  T.  C.  B.  Co. 
V.  Conner,  29  Tex.  Civ.  App.  259,  67 
P.  W.  773. 

An  option  to  buy  stock  to  be  paid 
for  on  demand  lapses  if  payment  is 
not  made  in  accordance  with  its  terms. 
Hightower  v.  Ansjey,  126  Ga.  8,  7  Ann. 
Cas.  927,  54  S.  E.  939. 

70  The  contract  presumptively  takes 
effect  and  is  binding  upon  those  who 
sign  it  upon  its  delivery,  and  the  bur- 
deil  is  upon  them  to  show  the  con- 
trary. State  V.  Regent  Laundry  Co., 
196  Mo.  App.  627,  190  S.  W.  951. 

71  State  V.  Regent  Laundry  Co.,  196 
Mo.  App.  627,  190  S.  W.  951. 

72  First  Nat.  Bank  of  Louisville  v. 
Armstrong,  177  Ky.  807,  198  S.  "W. 
826. 

73Th:s  is  true  although  the  meas- 
urement of  the  price  is  to  be  aftected 


by  the  assets  of  the  corporation.  First 
Nat.  Bank  of  Louisville  v.  Armstrong, 
177  Ky.  807,  198  S.  W.  226. 

74  Henderson  v.  Phillips,  178  Fed. 
374;  Turley  v.  Thomas;  31  Nev.  181, 
135  Am.  St.  Rep.  667,  101  Pac.  568; 
Ridgley  v.  Walker,  81  N.  J.  L.  176, 
80  Atl.  108. 

A  contract  for  the  sale  of  stock,  by 
which  the  seller  undertakes  that  all 
debts  of  the  company  shall  be  paid 
on  the  day  of  the  transfer,  and  the 
buyer  is  to  retain  enough  of  the  price 
to  assure  him  that  the  company  is 
free  from  debt,  is  not  void  for  un- 
certainty in  not  stating  the  debts, 
since,  if  default  is  made  in  the  pay- 
ment, the  amounts  to  be  deducted  can 
be  Shown.  Northern  "Cent.  Ry;  Co.  v. 
Walworth,  193  Pa.  St.  207,  74  Am. 
St.  Rep.  683,  44  Atl.  253. 

That  is  certain  which  can  be  made 
certain.  Willett  v.  Smith,  214  Mass. 
494,  101  N.  E.  1058;  Jelinek  v.  Baer, 
153  Wis.  426,  141  N.  W.  271. 

75  Huston  V.  Harrington,  58  Wash. 
51,  107  Pac.  874. 

76  The  validity  of  the  purchase  of  an 
amOTint  of  stock  by  a  minority  gtock- 
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Stock  may  be  pooled  for  sale  by  being  placed  in  the  bands  of  a 
trustee  for  that  purpose,  and  this  may  be  done,  and  the  stock  may  be 
sold,  in  such  a  way  that  the  transaction  will  be  deemed  to  be  a  sale 
of  the  stock  of  the  individual  owners  so  that  each  may  recover  his 
share  of  the  pi-ice  from  the  purchaser,  and  not  a  joint  sale  of  all  the 
stock  on  joint  account.''''  Nor  is  the  validity  of  a  sale  by  an  agent 
acting  within  his  authority  affected  by  the  fact  that  the  purchaser 
was  unaware  of  the  fact  of  agency,  where  no  fraiid  is  shown.'" 

Stock  may  be  made  the  subject  of  an  escrow  agreement.''^  If  it  is 
deposited  in  escrow  with  instructions  to  deliver  it  on  payment  of  a 
Specified  sum,  the  person  depositing  it  may  revoke  the  directions 
given  to  the  depositary  and  recall  it  at  any  time  before  the  conditions 
of  the  deposit  have  been  complied  with,  provided  there  was  no  money 
consideration  for  the  escrow  agreement,  and  no  independent  contract 
binding  the  seller  to  keep  the  offer  to  sell  open  for  any  particular 
time,  or  binding  the  other  party  to  buy.*"  Title  to  the  stock  does 
not  pass  under  such  an  agreement  until  the  conditions  are  performed, 
or,  perhaps,  until  delivery  of  the  stock  to  the  vendee,  and  does  not 
relate  back  to  the  time  when  the  stock  was  deposited.'^  The  same  rule 
applies  where  the  money  is  deposited  in  escrow  by  the  purchaser  to 
be  paid  over  to  the  seller  on  delivery  of  the  stock ;  ^  and  the  depositary 
cannot  be  held  liable  under  such  circumstances  for  failure  to  pay  over 
the  money  where  his  authority  to  do  so  has  been  revoked  by  the  pur- 
chaser before  the  seller  has  tendered  the  stock.*^  But  it  has  been  held 
that  the  sale  is  complete  and  cannot  thereafter  be  retracted  where  the 
stock  is  delivered  to  a  bank  designated  by  the  purchaser  to  be  delivered 
to  him. upon  payment  of  a  note  given  for  the  purchase  price,  on  the 
theory  that  under  such  circumstances  the  bank  is  the  purchaser's 
agent.'* 

holder  sufScient  to  give  such  stoekhold-  716,  65  Pae.  496.     See  Fry  v.  Thome, 

er  eontrol  does  not  depend  upon  the  64  Wash.  479,  117  Pac.  230 ;  MeMillen 

motive      actuating      the      purchaser.  v.  Strange,  159  Wis.  271, 150  N.  W.  434. 
Jones    v.    Green,    129    Mich.    203,    95  80  Clark  v.  Campbell,  23  Utah  569, 

Am.  St.  Eep.  433,  88  N.  W.  1047.  54  L.  E.  A.  508,  90  Am.  St.  Eep.  716, 

W  Bowling  v.  Wheeler,  117  Mo.  App.  65  Pae.  496. 
109,  93  S.  W.  924.  81  Clark  v.  Campbell,  23  Utah  569, 

78  Jones  V.  Western  Mfg.  Co.,  32  54  L.  E.  A.  508,  90  Auu  St.  Eep.  716, 
Wash.  375,  73  Pac.  359.  65  Pac.  496. 

79  0bery  v.  Lander,  179  Mass.  125,  82Herrin  v.  Scandinavian- American 
60  N.  E.  378;  Porunds  v.  Coburu,  210  Bank,  65  Wash.  569,  118  Pac.  648. 
Mo.  115,  107  8.  W.  1080;  Swift  v.  Me-  8SH:errin  v.  Scandinavian-American 
Alester   Trust   Co.,  —   Okla.  — ,   154  Bank,  65  Wash.  569,  118  Pac.  648. 
Pae.  1175;  Clark  v.  Campbell,  23  Utah  SlBotsford  v.  Heney,  12  Cal.  App. 
569,  54  L.  E.  A.  508,  90  Am.  St.  Eep.  380,  107  Pac.  593. 
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The  validity  of  contracts  for  the  purchase  and  sale  of  stocks  de- 
pends upon  the  law  of  the  state  where  the  contract  was  made.*^ 

§  3858.  Consideration  and  mutuality.  Of  course  there  must  be  a 
consideration  to  render  an  agreement  for  the  sale  of  stock  a  binding 
contract.*^     And  there  must  also  be  mutuality  of   obligation.     A 


85  Bear^e  v.  McBean,  199  Mass.  242,  • 
85  N.  E.  462. 

Where  the  contract  is  entered  into 
in  one  state  but  the  certificates  are 
delivered  in  another  state,  its  valid- 
ity is  to  be  determined  by  the  laws  of 
the  latter  state.  Dow  v.  Gould  & 
Curry  Silver  Min.  Co.,  31  Cal.  629. 

86  United  States.  Lucas  v.  Milliken, 
139  Fed.  816. 

Colorado.  Griffin  v.  Kuoblock,  20 
Colo.  App.  153,  77  Pac.  370. 

Georgia.  Hardin  v.  Case,  134  Ga. 
813,  68  S.  E.  648. 

Illinois.  Dickinson  v.  Griggsville 
Nat.  Bank,  209  111.  350,  70  N.  E. 
593. 

Massachusetts.  Murdock  v.  Cald- 
well, 8  Allen  309. 

Miimesota.  Peavey  v.  Wells,  165 
N.  W.  1063. 

Missouri.  Fuller  v.  Tootle-Camp- 
bell Dry  Goods  Co.,  189  Mo.  App.  514, 
176  S.  W  1091. 

Texas.  Le  Master  v.  Hailey,  — 
Tex.  Civ.  App.  — ,  176  S.  W.  818. 

Washington.  Clough  v.  Monro,  86 
Wash.  507,  150  Pac.  1190. 

A  supplemental  agreement  made 
after  the  original  contract  must,  be 
supported  by  a  new  consideration. 
DittenfasB  v.  Horsley,  177  N.  Y.  App. 
Div.  143,  163  N.  Y.  Supp.  626. 

The  promise  of  one  party  to  sell  and 
the  promise  of  the  other  to  buy  fur- 
nish a  sufficient  consideration,  one  for 
the  other.  Van  Dam  v.  Tapscott,  40 
N.  Y.  App.  Div.  36,  57  N.  Y.  Supp. 
534;  Davis  Laundry  &  Cleaning  Co. 
V.  Whitmore,  92  Ohio  St.  44,  Ann. 
Cas.  1917  C  988,  110  N.  E.  518;  Flan- 
nery  v.  Wessels,  244  Pa.  321,  90  Atl. 


735;  Sherman  v.  Herr,  220  Pa.  420, 
69  Atl.  899 ;  Tuthill  v.  Sherman,  36  S. 
D.  237,  154  N.  W.  518;  Fourth  Nat. 
Bank  of  Nashville  v.  Stahlman,  132 
Teiin.  367,  L.  E.  A.  1916  A  568,  178 
S.  W.  942. 

An  agreement  to  transfer  stock  and 
to  assign  certificates  therefor  to  the 
purchaser  when  they  are  issued  is  a 
valuable  consideration  for  notes  given 
for  the  purchase  price.  Furber  v. 
Fogler,  97  Me.  585,  55  Atl.  514. 

The  discharge  of  an  existing  indebt- 
edness i,s  a  sufficient  consideration  to 
support  a  transfer  of  stock.  Thaxter 
V.  Thain,  100  N.  Y.  App.  Div.  488,  91 
N.  Y.  Supp.  729. 

A  valid  compromise  is  a  sufficient 
consideration.  Wood  v.  Kansas  City 
Home  Tel.  Co.,  223  Mo.  537,  123  S. 
W.  6. 

Services  rendered  and  to  be  ren- 
dered are  a  sufficient  consideration. 
Johnston  v.  Frederick  Stearns  &  Co., 
160  Mich.  247,  125  N.  W.  29. 

Payment  of  a  debt  after  the  dis- 
charge of  the  debtor  in  bankruptcy  is 
a  sufficient  consideration.  Hill  v. 
Kerstetter,  43  Ind.  App.  1,  86  N.  E. 
858. 

Under  the  statute  of  California  a 
written  instrument  is  presumed  to  be 
supported  by  a  sufficient  considera- 
tion, and  the  burden  of  showing  a 
want  of  consideration  is  on  the  party 
asserting  it.  Kennedy  v.  Lee,  147 
Cal.  596,  82  Pac.  257;  Cuthill  v.  Pea- 
body,  19  Cal.  App.  304,  125  Pac.  926. 

' '  A  distinction  is  to  be  observed  be- 
tween want  or  failure  of  consideration, 
which  is  a  defense  or  defense  pro  tanto 
to  an  action  between  the  parties,  and 
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promise  to  sell,  without  a  corresponding  promise  to  buy,  or  vice  versa, 
is  not  binding  if  no  consideration  is  paid  in  return  for  the  promise, 
for  in  bilateral  contracts  both  parties  must  be  bound,  or  neither  is 
bound.*''  But  the  owner  of  stbck  may  give  another  an  option  to  buy 
within  a  certain  time,  and  if  the  other  accepts  and  agrees  tabuy  within 
the  time  limited,  the  offer  not  having  been  withdrawn,  there  is  a 


inadequacy  of  consideration  which 
does  not  in  law  constitute  a  defense." 
Purber  v.  Pogler,  97  Me.  585,  55  Atl. 
514.  See  also  McElhinney  v.  Harte, 
98  Neb.  229,  152  N.  W.  367;  Guss  v. 
Nelsom,  14  Okla.  296,  78  Pac.  170. 

Where  a  transfer  of  stock  has  been 
executed  and  title  has  parsed,  equity 
will  not  set  it  aside  for  want  of  con- 
sideration alone.  Peavey  v.  Wells, 
136  Minn.  180,  161  N.  W.  508. 

The  burden  of  proving  want  of  con- 
sideration is  on  the  party  alleging  it. 
Marquardt  v.  Bartlett,  173  Iowa  745, 
155  N.  W.  1014. 

87  United  States.  Hendersom  v. 
Phillips,  178  Fed.  374. 

Arkansas.  Eustice  v.  Meytpott,  100 
Ark.-510,.  140  S.  W.  590. 

Georgia.  Hardin  v.  Ca^e,  134  Ga. 
813,  68  S.  E.  648. 

Massachusetts.  Murdoek  v.  Cald- 
v/ell,  8  Allen  309. 

Minnesota.  First  Nat.  Bank  of 
Hastings  v.  Corporation  Securities 
Co.,  120  Minn.  105,  139  N.  W.  296. 

Moutana.  Eaiche  v.  Morrison,  47 
Mont.  127,  130  Pac.  1074,  37  Mont. 
244,  95  Pac.  1061. 

Nebraska.  Jones  v.  Wattlep,  66 
Neb.  533,  92  N.  W.  765. 

New  York.  Joseph  v.  Sulzberger, 
136  App.  Div.  499,  121  N.  T.  Supp. 
73. 

Pennsylvania.  Sherman  v.  Herr, 
220  Pa.  420,  69  Atl.  899. 

Washington.  Herrin  v.  Scandina- 
I,  vian-American   Bank,    65   Wash.    569, 


118  Pac.  648. 

"Where  a  unilateral  contract  has 
been  performed  by  one  party  and  the 
consideration    for    its    execution    ha? 


been  received  by  the  other  party,  the 
party  who  has  performed  may  insist 
on  fulfillment  of  the  contract. ' '  Kin- 
eaid  v.  Overshiner,  171  111.  App.  37. 

A  contract  for  the  sale  of  stock, 
which  is  to  be  bin'ding  upon  the  pur- 
chaser in  case  his  examination  of  the 
books  of  the  company  shall  be  satis- 
factory, and  prove  the  truth  of  a  cove- 
nant as  to  its  earnings,  ifi  not  void 
for  want  of  mutuality,  as  not  being 
necessarily  binding  on  the  purchaser, 
since,  if  he  should  refuse  to  take  the 
stock  on  tender  by  the  seller,  specific 
performance  could  be  decreed  against 
him.  Northern  Gent.  Ry.  Co.  v.  Wal- 
worth, 193  Pa.  St.  207,  74  Am.  St.  Rep. 
683,  44  Atl.  253. 

There  is  mutuality  of  obligation 
whether  the  holder  of  an  optiom  con- 
tract to  sell  stock  agrees  to  sell  it  or 
not,  where  the  option  is  supported  by 
a  sufficient  consideration,  and  binds 
the  other  party  to  purchase  if  the 
plaintiff  elects  to  sell  within  the  time 
specified  in  the  agreement.  First 
Nat.  Bank  of  Hastings  v.  Corporation 
Securities  Co.,  128  Minn.  341,  150  N. 
W.  1084. 

In  McMillan  v.  Batten,  52  Ore.  218, 
96  Pac.  675,  a  contract  for  the  sale  of 
stock,  when  construed  as  a  whole,  was 
held  to'  bind  the  purchaser  to  take 
and  pay  for  certain  shares  which  were 
to  be  delivered  and  paid  for  in  the 
future,  as  well  as  those  taken  and 
paid  for  immediately,  and  not  to  be 
merely  an  option  on  his  part  to  do 
SO,  although  it  did  not  contain  lan- 
guage expressly  binding  him  to  do 
so. 


VIPriv.  Corp. — 33 
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binding  contract ;  **  and  of  course  a  contract  giving  an  option  to 
purchase  stock  within  a  certain  time  is  binding  if  there  is  an  inde- 
pendent consideration,  as  the  payment  of  money  for  the  option,  for 
example.**     Furthermore,  a  contract  "giving  an  option  to  purchase 


88  Oalif  omia.  Euss  v.  Tuttle,  158 
Cal.  226,  110  Pac.  813. 

Connecticut.  Patterson  v.  Farming- 
ton  St.  E.  Co.,  76  Conn.  628,  57  Atl. 
853. 

Minnesota.  First  Nat.  Banlc  of 
Hastings  v.  Corporation  Securities  Co., 
128  Minn.  341,  150  N.  W.  1084. 

Montana.  Eaiehe  v.  Morrison,  47 
Mont.  127,  130  Pac.  1074. 

New  York.  Brinley  v.  Nevins,  162 
App.  Div.   744,  147  N.  Y.  Supp.  985. 

Virginia.  Seddon  v.  Eosenbaum,  85 
Va.  928,  3  L.  E.  A.  337,  9  S.  E.  326. 

An  option  is  unilateral  until  it  has 
been  exercised  by  the  otli«r  party. 
Stay  V.  Tennille,  159  Ala.  514,  49  So. 
238. 

An  option  not  supported  by  a  coru- 
sideration  may  be  withdrawn  at  any 
time  before  it  is  accepted.  Brinley  v. 
Nevins,  162  N.  Y.  App.  Div.  744,  147 
N.  Y.  Supp.  985. 

A  person  who  takes  stock  under  a 
contract  of  sale,  giving  him  an  option 
to  return  the  ^ame  within  a  certain 
time,  is  liable  for  the  price  if  he  does 
not  return  it  within  such  time.  Ste- 
vens V.  Hertzler,  109  Ala.  423,  19  So. 
838. 

If  a  person  is  given  an  option  to 
purchase  stock  on  the  happening  of  a 
certain  contingency,  he  is  not  obliged 
to  give  explicit  notice  to  the  vendors 
of  his  election  not  to  take  it,  but  it  is 
sufficient  if  he  makeis  such  election 
promptly  and  does  some  overt  act 
which  will  bind  him  so  that  it  may  be- 
come properly  known.  Eandall  v. 
Claflin,  194  Mass.  560,  80  N.  B.  594. 

An  agreement  giving  the  purchaser 
an  option  to  purchase  stock  at  any 
time  before  it  was  sold  to  others,  and 
permitting  the  seller  to  sell  to  oth- 
ers after  giving  notice  to  the  buyer 


of  his  desire  to  sell  and  the  oppor- 
tunity to  buy  it,  was  held  to  bind  the 
purchaser  unconditionally  to  take  th(! 
stock  if  it  was  not  so  sold,  and  not  "to 
merely  give  him  an  option  to  do  so. 
Fourth  Nat.  Bank  of  Nashville  v. 
Stahlman,  132  Tenn.  367,  L. .  E.  A. 
1916  A  568,  178  S.  W.  942. 

In  Fry  v.  Thorne,  64  Wa^h.  479,  117 
Pae.  230,  an  agreement  was  held  to 
constitute  an  option  to  purchase  stock, 
and  not  a  comtract  for  its  sale. 

In  Pratt  V.  Prouty,  104  Iowa  419,  65 
Am.  St.  Eep.  472,  73  N.  W.  1035,  an 
option  contract  was  held  to  limit  the 
amount  of  stock  that  could  be  pur- 
chased in  any  year,  but  not  to  re- 
quire the  purchase  of  that  amount,  so 
that  those  to  whom  it  ran  might  elect 
to  purchase  a  less  amount. 

89  Connecticut.  Patterson  v.  Farm- 
ington  St.  E.  Co.,  76  Conn.  628,  57 
Atl.  853. 

Iowa.  Pratt  V.  Prouty,  104  Iowa 
419,  65  Am.  St.  Eep.  472,  73  N.  W. 
1035. 

Minnesota.  First  Nat.  Bank  of 
Hastings  v.  Corporation  Securities  Co., 
128  Minn.  341,  150  N.  W.  1084. 

Montana.  Eaiehe  v.  Morrison,  47 
Mont.  127,  130  Pac.  1074,  37  Mont. 
244,  95  Pae.  1061. 

North  Carolina.  See  Kuker  v. 
Snow,  149  N.  G.  181,  62  S.  E.  909. 

A  contract  between  persons  holding 
the  entire  interest  in  a  corporation 
by  which  each  gives  a  first  option  on 
his  stock  at  a  specified  price,  with 
thirty  days  in  which  the  party  may 
exercise  the  option  or  decline  so  to  do, 
there  being  a  further  agreement  that 
in  case  of  death  of  either  of  the  par- 
ties the  thirty  days  shall  not  begin 
to  run  until  letters  testamentary  or 
of   administration    have    issued,   the 
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Btock   will   be   held   binding   where   such    option   is   under   seal.^' 
An  option  to  purchase  stock  must  be  exercised,  if  at  all,  in  accord- 
ance with  its  terms.     If  such  an  option  is  given  to  several  persons 
jointly,  one  of  them  alone  cannot  exercise  it.'^ 

The  fact  that  the  stock  turns  out  to  be  worthless,®^  or  has  depreci- 
ated in  value  or  become  worthless  siniee  the  contract  was  made,®^  does 
not  amount  to  a  failure  of  consideration.  Nor  does  the  fact  that 
the  stock  was  intrinsically  worthless  when  sold,  if  it  had  a  market 
value.'*  In  order  to  sustain  a  plea  of  failure  of  consideration  for  a 
note  given  for  the  price  of  worthless  stock,  ' '  the  purchaser  must  show 
that  the  payee  acted  in  bad  faith,  that  the  stock  was  worthless  at  the 
time  the  note  was  given,  and  that  the  payee  knew  this  fact  wheii  the 
note  was  given."  '* 

The  purchaser's  liability  to  pay  for  the  stock  in  accordance  with  his 
agreement  cannot  be  made  to  depend  upon  the  value  placed  upon  it  by 
him,  nor  upon  his  secret  intentions  as  to  taking  it.®®  The  frustra- 
tion, of  an  .expectation  or  anticipation  of  the  purchaser  does  not 
amount  to  a  failure  of  consideration,*'  and  he  cannot  escape  liability 
for  the  purchase  price  merely  because  the  venture  turned  out  badly 
or  was  not  as  profitable  as  he  expected  it  to  be,*'  or  because  the  stock 


other  parties  to  the  agreement  having 
the  right  to  exercise  the  option  in 
case  the  party  to  whom  the  members 
of  the  corporation  gave  the  first  op- 
tion do  not  exercise  it,  is  valid,  the 
mutual  covenants  forming  sufficient 
consideration  to  sustain  the  contract. 
Scruggs  V.  Cotterill,  67  N.  Y.  App. 
Div.  583,  73  N.  Y.  Supp.  882. 

90  Hogg  V.  McGuffin,  67  W.  Va.  456, 
31  L.  E.  A.  (N.  S.)  491,  68  S.  B.  41. 

An  option  contract  for  the  sale  of 
certain  stock  under  seal  reciting  that 
one  foliar  has  been  paid  constitutes  a 
contract  which  may  be  enforced  in 
equity.  Watkins  v.  Eobertson,  105  Va. 
269,  5  L.  E.  A.  (N.  S.)  1194,  115  Am. 
St.  Eep.  880,  54  S.  E.  33. 

91  Pratt  V.  Prouty,  104  Iowa  419,  65 
Am.  St.  Eep.  472,  73  N.  W.  1035. 

92  Peck  Colorado  Co.  v.  Stratton,  95 
Ted.  741;  Crowther  v.  Bell,  190  111. 
App.  49  ;  Leonard  v.  Draper,  187  Mass. 
536,  73  N.  E.  644;  Eenton  v.  Maryott, 
21  N.  J.  Eq.  123. 

98  Goad  v.  Lewis,  174  Ky.  394,  192 


S.  W.  30;  Furber  v.  Pogler,  97  Me. 
585,  55  Atl.  514;  Pittsburg  Stove  & 
Eange  Co.  v.  Pennsylvania  Stove  Co., 
208  Pa.  37,  57  Atl.  77 ;  Moore  v.  Cald- 
well, 8  Eieh.  Eq.  (S.  C.)  22. 

94  Goad  V.  Lewis,  174  Ky.  394,  192 
S.  W,  30;  Field  v.  Turley  (Ky.),  120  ' 
S.  W.  338;  Kirtley's  Adm'x  v.  Shin- 
kle,  24  Ky.  L.  Eep.  608,  69  S.  W.  723. 

95  McMillan  v.  First  Nat.  Bank  Of 
Valdosta,  13  Ga,  App.  23,  78  S.  B. 
734. 

96  Where  a  creditor  takes  stock  to 
apply  on  his  claim,  the  fact  that  he 
placed  no  value  on  the  stock  would  be 
ii&material  in  an  action  by  him  to  col- 
lect his  claim  against  the  corporation. 
Eeid  V.  Detroit  Ideal  Paint  Co.,  132 
Mich.  528,  94  N.  W.  3. 

97Harriman  v.  Northern  Securities 
Co.,  197  U.  8.  244,  49  L.  Bd.  739,  aff'g 
134  Fed.  331. 

98  Coca-Cola  Bottling  Co.  v.  Ander- 
son, 13  Ga.  App.  772,  80  S.  E.  32; 
McMillan  v.  First  Nat.  Bank  of  Val- 
dosta, 13  Ga.  App.  23,  78  S.  E.  734. 
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was  not  as  valuable  as  he  thought  it  would  be.^®  Nor  does  a  mere  fail- 
ure by  the  other  party  to  the  contract  to  perf orm,i  or  the  fact  that  cer- 
tificates of  stock  had  not  been  delivered  before  the  suit  was  brought,* 
or  have  been  retained  as  collateral  security  for  notes  given  for  the 
purchase  price,*  amount  to  a  failure  of  consideration. 

Breach  of  warranty  may  amount  to  a  failure  of  consideration.*  And 
the  same  is  true  of  a  breach  of  a  collateral  agreement  without  which 
_the  contract  would  not  have  been  made,  where  it  results  in  the  stock 
becoming  worthless.* 

§3859.  Oral  contracts;  statute  of  frauds — Necessity  for  writing, 
A  contract  for  the  sale  of  shares  in  a  corporation  need  not  be  in  writ- 
ing unless  writing  is  expressly  required  by  some  statute.^  Whether 
such  a  contract  is  within  the  statute  of  frauds  is  a  question  upon  which 
the  courts  have  differed.    As  was  shown  in  a  former  section,  shares 


The  fact  that  the  property  of  the 
corporation  turns  out  to  be  of  little 
value  and  the  company's  operations 
are  unprofitable  and  result  in  a  loss  to 
the  purchaser,  does  not  amount  to  a 
failure  of  consideration.  Hill  v.  Dil- 
lon, 176  Mo.  App.  192,  161  S.  W. 
881. 

99Crowther  v.  Bell,  190  111.  App. 
48. 

1  State  Bank  of  Indiana  v.  Grates, 
114  Iowa  323,  86  N.  W.  311. 

2  Crowther  v. '  Bell,  190  111.  App. 
48. 

Failure  to  deliver  the  certificates  is 
not  a  failure  of  consideration  for  a 
note  given  for  the  price,  where  they 
were  not  to  be  delivered  until  the 
note  was  paid,  which  has  not  been 
done.  Cowboy  State  Bank  &  Trust 
Co.  V.  Guinn,  —  Tex.  Civ.  App.  — , 
160  S.  W.  1103. 

In  McLennan  v.  Plummer,  34  N.  D. 
269,  158  N.  W.  269,  the  refusal  lo 
execute  a  formal  written  assignmenv 
of  an  interest  in  the  stock  of  a  cor- 
poration which  had  issued  no  certifi- 
cates was  held  not  to  amount  to  a 
failure  of  consideration,  where  the  as- 
signor did  not  claim  any  further  in- 
terest in  the  stock,  and  the  assignee 


exercised  full  and  complete  domin- 
ion over  it  and  was  recognized  as  its 
owner  by  the  corporation. 

There  is  a  failure  of  consideration 
for  a  note  given  for  the  purchase 
price  of  stock  where  the  stock  has 
never  been,  delivered  and  the  contract 
of  sale  has  been  rescinded.  Blood- 
worth  V.  Woodward,  —  Ga.  App.  — , 
93  S.  E.  221. 

SMcVay  v.  Eease,  62  Wash.  562, 
•114  Pac.  184. 

4  Cornish  v.  Friedman,  94  Ark.  282, 
126  S.  W.  1079. 

5  Merchants '  &  Farmers '  Bank  v. 
Smith,  107  Miss.  105,  64  So.  970. 

Failure  of  the  payee  of  a  note  given 
for  stock  to  place  certain  money  in 
the  treasury  of  the  corporation  and 
to  give  an  indemnity  bond  against 
the  infringement  of  certain  patents, 
as  he  agreed  to  do,  was  held  to  amount 
to  a  total  failure  of  consideration 
where  the  stock  was  thereby  rendered 
worthless.  McElhinney  v.  Harte,  98 
Neb.   229,   152  N.  W.   367. 

6  Colfax  Hotel 'Co.  v.  Lyon,  69  Iowa 
683,  29  N.  "W.  780;  Condit  v.  Galves- 
ton City  Co.,  —  Tex.  Civ.  App.  — ,  186 
S.  W.  395. 
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of  stock  are  personal  property,  even  though  the  corporation  may  own 
land,  and  even  though  all  or  the  greater  part  of  its  assets  may  consist 
of  land ; ''  and  it  is  well  settled,  therefore,  that  a  contract  for  the 
sale  of  shares  in  a  corporation  owning  real  estate  is  not  within  that 
section  of  the  statute  of  frauds  which  provides  that  no  action  shall  be 
brought  whereby  to  charge  any  person  "upon  any  contract  or  sale  of 
lands,  tenements,  or  hereditaments,  or  any  interest  in  or  concerning 
them,"  unless  the  agreement,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged  therewith, 
or  his  authorized  agent.* 

There  is  a  difference  of  opinion  as  to  whether  a  contract  f(>r  the 
sale  of  shares  is  within  that  section  of  the  statute  of  frauds  which 
provides  that  "no  contract  for  the  sale  of  any  goods,  wares  and  mer- 
chandise" for  more  than  a  certain  price  shall  be  allowed  to  be  good, 
"except  the  buyer  shall  accept  part  of  the  goods  so  sold  and  actually 
receive  the  same,  or  give  something  in  earnest  to  bind  the  bargain  or 
in  part  payment,  or  that  some  note  or  memorandum  in  writing  of  the 
said  bargain,  be  made  and  signed  by  the  parties  to  be  charged,"  etc. 
In  England  it  is  well  settled  that,  although  shares  of  stock  are  per- 
sonal property,  they  are  not  goods,  wares  or  merchandise,  within  the 
meaning  of  this  statute,'  since  the  statute  only  applies  to  goods, 
wares  and  merchandise  which  are  capable  of  being  in  part  delivered.^" 
And  the  English  cases  have  been  followed  by  some  of  the  courts  in 
this  country.^^ 

Most  of  the  courts  in  this  country,  however,  in  which  the  question 
has  arisen,  have  taken  a  different  view,  and  have  held  that  a  contract 
for  the  sale  of  shares  is  within  this  section  of  the  statute,  since  it  is 
within  the  policy  of  the  statute,  and  the  terms  "goods"  .and  "mer- 
chandise" are  broad  enough  to  cover  shares  of  stock.^^     It  is  held 

VSee  §  3429,  supra.  7  Ann.  Cas.  927,  54  S.  E.  939;  Sprague 

8  Watson  V.  Molden,  10  Idaho  570,  v.  Hosie,  155  Mich.  30,  19  L.  E.  A. 
97  Pac.  503;  Humble  v.  Mitchell,  11  (N.  S.)  874,  130  Am.  St.  Eep.  558, 
A.  &  E.  205;  Bradley  v.  Holdsworth,  118  N.  "W.  497. 

3  M.  &  W.  422.     And  see  Walker  v.  10  Duncuft  v.  Albreeht,  12  Sim.  189. 

Bartlett,  18  C.  B.  845,  2  Jur.  (N.  S.)  H  Webb    v.   Baltimore    &   E.    S.    E. 

643;  Powell  v.  Jessopp,  18  0.  B.  336,  Co.,  77  Md.  92,  39  Am.  St.  Eep.  396, 

25  L.  J.  0.  P.  199.  26   Atl.   113,   limiting   Colvin   v.   Wil- 

9  Humble  v.  Mitchell,  11  A.  &  E.  Hams,  3  Harr.  &  J.  (Md.)  38, '5  Am. 
205;  Bowlby  v.  Bell,  3  C.  B.  284,  16  Dec.  417.  See  Clark  v.  Burnham,  15 
L.  J.  C.  P.  18;  Watson  v.  Spratley,  Fed.  Ca3.  No.  2,816;  Vawter  v.  Grif- 
10  Exeh.  222,  24  L.  J.  Exch.  53 ;  Dun-  fin,  40  Ind.  593. 

cuft  V.   Albreeht,   12   Sim.    189.      See  12  United  States.     Snow  Storm  Min. 

also  Hightower  v.  Ansley,  126  Ga.  8,      Co.  v.  Jo>"'»""    '"'«  t^--"    '^^  ™-<».iiV> 
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that  this  construction  is  not  inconsistent  with  the  exception  in  the 
statute  of  cases  in  which  the  purchaser  shall  accept  part  of  the  goods. 


lin  V.  Matoa  Gold  Mln.  Co.,  158  Fed. 
941,  16  L.  E.  A.  (N.  S.)  381,  14 
Ann.  Cas.  302.  See  also  Lucas  V.  Mil- 
liken,  139  Fed.  816. 

Arkansas.  Bussell  v.  Betts,  107 
Ark.  629,  156  S.  W.  457;  StifEt  v. 
Stiewel,  91  Ark.  445,  18  Ann.  Gas. 
597,  125  S.  W.  1008. 

Callfomla.  Mayer  v.  Child,  47  Cal. 
142;  Cuthill  v.  Peabody,  19  Cal.  App. 
304,  125  Pae.  926. 

Colorado.  Snow  Storm  Min.  Co.  v. 
Johnson,  186  Fed.  745;  Franklin  v. 
Matoa  Gold  Min.  Co.,  158  Fed.  941, 
16  L.  R.  A.  (N.  S.)  381,  14  Ann.  Cas. 
302,  eonstruing  the  Colorado  statute. 

Connecticut.  De  Nunzio  v.  De  Nun- 
zio,  90  Conn.  342,  97  Atl.  323;  North 
V.  Forest,  15  Conn.  400. 

■Georgia.  Weatherly  v.  Cotter,  142 
Ga.  457,  83  S.  B.  104;  Hightower  v. 
Ansley,  126  Ga.  8,  7  Ann.  Cas.  927, 
54  S.  E.  939,  overruling  Rogers  V. 
Burr,  105  Ga.  432,  70  Am.  St.  Rep.  50, 
31  S.  E.  438;  Seaman  v.  Sweat,  — 
Ga.  App.  — ,  95  S.  E.  378;  Coca-Cola 
Bottling  Co.  V.  Anderson,  13  Ga.  App. 
772,  80  S.  E.  32.  See  also  Dinkier  v. 
Baer,  92  Ga.  432,  17  S.  E.  953. 

Maine.  Ford  v.  Howgate,  106  Me. 
517,  29  L.  R.  A.  (N.  S.)  734,  76  Atl. 
939;  Pray  v.  Mitchell,  60  Me.  430. 

Massachusetts.  Willett  v.  Smith, 
214  Mass.  494,  101  N.  E.  1058;  Board- 
man  V.  Cutter,  128  Mass.  388;  Eajst- 
ern  E.  Co.  v.  Benedict,  10  Gray  212; 
Tisdale  v.  Harris,  20  Pick.  9. 

Michigan.  Sprague  v.  Hosie,  155 
Mich.  30,  19  L.  R.  A.  (N.  S.)  874,  130 
Am.  St.  Eep.  558,  118  N.  W.  497.  See 
also  Peninsula  Leasing  Co.  v.  Cody, 
161  Mich.  604,  126  N.  "W.  1053. 

Missouri  Fine  v.  Hornshy,  2  Mo. 
App.  61.  See  Bernhardt  v.  Walls,  29 
Mo.  App.  206. 

Nebraska.  See  Jones  v.  Wattleg,  66 
Neb.  533,  92  N.  W.  765. 


New  York.  Tompkins  v.  Sheehan, 
158  N.  Y.  617,  53  N.  E.  502,  rev'g 
judgment  9  App.  Div,  623,  40  N.  T. 
Supp.  1150;  Mason  v.  Decker,  72  N. 
Y.  595;  Baltzen  v.  Nicolay,  53  N.  Y. 
467;  Leach  v.  Weil,  129  App.  Div. 
•688,  114  N.  Y.  Supp.  234;  Nichols  v. 
Clark,  40  Misc.  107,  81  N.  Y.  Supp. 
262;  Eyers  v.  Tuska, 39  N.Y.St. Eep. 
103,  14  N.  Y.  Supp.  926  (holding  that 
a  rule  of  the  stock  exchange  to  the 
contrary  is  immaterial).  See  also 
Cooiper  V.  Bay  State  Gas  Co.,  127  Fed. 
482;  Raymond  v.  Colton,  104  Fed. 
219. 

Ohio.  Davis  Laundry  &  Cleaning 
Co.  V.  Whitmore,.  92  Ohio  St.  44,  Ann. 
Cas.  1917  C  988,  110  N.  E.  518. 

South  Carolina.  See  Gadsden  v. 
Lance,  1  McMull.  Eq.  87,  37  Am.  Dee. 
548. 

Wisconsin,  Korrer  v.  Madden,  152 
Wis.  646;  140  N.  W.  325;  Wiger  v. 
Carr,  131  Wis.  584,  11  L.  R.  A.  (N. 
S.)  650,  11  Ann.  Cas.  998,  111  N.  W. 
657;  Spear  v.  Bach,  82  Wis.  192,  52 
N.  W.  97. 

In  Florida,  where  the  statute  uses 
the  words  "personal  property,"  it  has 
been  held  applicable  to  a  sale  of 
shares.  Soruthern  Life  Insurance  & 
Trust  Co.  V.  Cole,  4  Fla.  359. 

An  agreement  to  deliver  stock  for 
services  to  be  rendered  in  the  future 
is  within  the  statute.  Franklin  v. 
Matoa  Gold  Min.  Co.,  158  Fed.  941, 
16  L.  E.  A.  (N.  S.)  381,  14  Ann.  Caa. 
302. 

A  contract  of  agency  authorizing 
one  party  to  purchase  stock  from  a 
third  person  for  the  other  is  not  a 
•contract  for  the  sale  of  the  stock  with- 
in this  provision.  Wiger  v..  Carr,  131 
Wis.  ,584,  11  L.  R.  A.  (N.  S)  650, 
11  Ann.  Cas.  998,  111  N.  W.  657. 

An  agreement  by  the  promoter  of  a 
corporation  formed  to  take  over  the 
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"The  provision  is  general,"  said  Chief  Justice  Shaw,  "that  no  con- 
tract for  the  sale  of  goods,  etc.,  shall  be  allowed  to  be  good.  The 
exception  is,  when  part  are  delivered ;  but  if  part  cannot  be  delivered, 
then  the  exception  cannot  exist  to  take  the  case  out  of  the  general 
prohibition."  ^* 

An  agreement  by  the  seller  of  stock  to  repurchase  it  at  the  option 
of  the  buyer  has  been  held  not  to  be  within  this  provision,  on  the 
theory  that  the  transaction  does  not  constitute  a  sale.^*  And  it  has 
also  been  held  that  the  sale  and  agreement  to  repurchase  constitute 
but  a  single  original  contract,  and  that  delivery  of  the  stock  to  the 
purchaser  and  payment  therefor  constitute  sufficient  part  perform- 
ance to  take  it  out  of  the  statute.^*  But  there  is  authority  that 
such  a  contract  is  within  this  provision  of  the  statute,  and  that  the 
purchase  'of  the  shares  by  the  buyer  is  merely  preparatory  and 
ancillary  to  the  contract  to  repurchase,  and  is  not,  therefore,  such 
performance  as  to  take  the  latter  contract  out  of  the  statute.^® 


business  of  a  defunct  corporation 
ivhereby  stockholders  of  the  latter  are 
to  have  stock  in  the  new. company  Is 
not  a  contract  for  the  sale  of  such 
stock,  and  is  not  within  the  statute. 
Milien  v.  Potter,  190  Mich.  262,  157 
N.  W.  101. 

Some  courts  hold  that  this  section 
of  the  statute  of  frauds  does  not  ap- 
ply where  the  goods  contracted  for 
are  not  in  existence  when  the  con- 
tract is,  made,  or  where  some  act  re- 
mains to  be  done  to  put  them  in  a 
condition  to  be  delivered,  and  where 
this  rule  obtains  the  statute  does  not 
apply  to  a  contract  by  which  a  per- 
son agrees  to  sell  to  another  his  right 
of  subscription  to  certain  shares  of 
stock  in  a  corporation  when  the  sub- 
scription books  shall  be  opened  and 
the  shares  issued.  Gadsden  v.  Lance, 
1  McMull.  Bq.  (S.  C.)  87,  37  Am. 
Bee.  '548. 

That  a  subscription  for  stock  is  not 
within  this  provision,  see  i  537,  supra. 

ISTisdale  v.  Harris,  20  Pick. 
(Mass.)  9. 

14Schaefer  v.  Streider,  203  Mass. 
467,  89  N.  E.  618.  See  also  Johnston 
V.  Trask,  116  N.  Y,  136,  5  L.  E.  A. 


630,  15  Am,  St.  Eep.  394,  22  N.  E. 
377,  where  this  rule  was  applied  to 
such  a  provision  in  a  contract  for  the 
sale  of  bonds. 

IB  Colorado.  Mulf  ord  v.  Torrey  Ex- 
ploration Co.,  45  Colo.  81,  100  Pac. 
596. 

Massachusetts.  Armstrong  v.  Orler, 
220  Mass.  112,  107  N.  E.  392. 

Nebraska.  Fremont  Carriage  Mfg. 
Co.  v.  Thomson,  65  Neb.  370,  91  N. 
W.  376. 

Vermont.  Fay  v.  Wheeler,  44  Vt. 
292. 

Wiscousin.  Korrer  v.  Madden,  152 
"Wis.  646,  140  N.  W.  325;  Hankwitz 
v.  Barrett,  143  Wis.  639,  128  N.  W. 
430;  Vohland  v.  Gelhaar,  136  Wis.  75, 
16  Ann.  Cas.  781,  116  N.  W.  869. 

An  agreement  whereby  in  considera- 
tion of  the  purchase  of  stock  from  a 
corporation  the  company  is  to  employ 
the  purchaser  and  is  to  repurchase  the 
stock  if  it  discharges  him  is  taken 
out  of  the  statute  where  it  is  fully 
perforrmed  by  the  purchaser.  Fre- 
mont Carriage  Mfg.  Co.  v.  Thomsen, 
65  Neb.  370,  91  N.  W.  376. 

16  Bernhardt  v.  Wall,  29  Mo.  App. 
206. 
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Some  courts  hold  that  an  agreement  by  a  third  person  to  repur- 
chase stock  bought  from  an  existing  corporation,  either  at  the  buyer's 
option,^''  or  in  case  it  does  not  pay  dividends  at  a  certain  rate,^'  or 
an  agreement  to  find  some  one  who  will  take  the  stock  and  pay  a  note 
given  for  the  subscription  price/®  is  not  within  this  provision.  On 
the  other  hand,  it  has  been  held  that  a  collateral  independent  agree- 
ment by  a  third  person  to  purchase  the  stock  of  a  subscriber  to  the 
stock  of  a  corporation  in  process  of  being  formed,  made  to  induce 
him  to  subscribe,  is  within  the  statute,  and  is  not  taken  out  of  it 
by  the  delivery  of  the  stock  to  the  subscriber.^"  And  in  at  least 
one  state  the  same  has  been  held  to  be  true  of  such  an  agreement 
in  relation  to  stock  bought  from  an  existing  corporation.^*  It  has 
also  been  held  that  aji  agreement  that  if  a  stockholder  will  not  sell 
his  stock  to  a  certain  person  and  the  corporation  thereafter  becomes 
insolvent  the  promisor  will  pay  him  the  par  value  of  his  stock  with 
interest  is  within  this  provision,  on  the  theory  that  it  is  a  conditional 
sale.^^ 

Of  course  a  contract  for  the  sale  of  shares  which  is  not  to  be 
performed  within  a  year  is  within  that  clause  of  the  statute  of 
frauds  which*  renders  unenforceable  "agreements  not  to  be  performed 
within  a  year  from  the  making  thereof,  but  the  statute  does  not 
apply  when  the  agreement  is  to  be  performed  on  a  contingency  which 
may  or  may  not  happen  within  the  year.^     An  agreement  by  the 

17  Scliaefer  v.  Strieder,  203  Mass.  at  a  certain  rate,  is  not  within  this 
467,  89  N.  E.  618.  provision.     Clement  v.  Eowe,  33  S.  D. 

An  agreement  that  if  a  person  -mil  499,  146  N.  W.  700. 

subscribe   for   or   purchase   stock  the  19  Green  v.  Brookins,  23  Mich.  48, 

other  party  to  the  contract  will  repur-  9  Am.  Eep.  74. 

chase  it  from  him  if  he  is  not  satis-  20  Weatherly  v.  Cotter,  142  Ga.  457, 

fied  with  the  investment  is  not  within  83  S.  E.  104;  Seaman  v.  Sweat, —  6a. 

this  provision  of  the  statute.    Gurwell  App.  — ,  95  S.  E.   378;  Boardman  v. 

V.  Morris,  2  Gal.  App.  451,  83  Pac.  578.  Cutter,  128  Mass.  388. 

An  agreement  by  an  officer  of  the  21  Korrer  v.  Madden,  152  Wis.  646, 

corporation  to  repurchase  on  demand  140  N.  W.  325. 

stock  bought  from  the  corporation  is  22  Russell  v.  Betts,  107  Ark.  629,  156 

not    a    contract    to    purchase    goads,  S.  W.  457. 

wares,  merchandise  or  things  in  action.  23  Cuthill  v.  Peabody,  19  Cal.  App. 

Trenholm   v.   Kloepper,  88   Neb.   236,  304,   125   Cac.   926;   Mcllroy  v.  Eich- 

129  N.  W.  436.  ards,  148  Mich.  694,  112  N.  W.  489; 

18  An  agreement  by  a  third  person  to  Gadsden  v.  Lanee,  1  McMuU.  Bq. 
pay  the  purchaser  of  stock  from  the  (S.  C.)  87,  37  Am.  Dec.  548;  Eeed  & 
corporation  its  par  value  with  interest  McCormick  v.  Gold,  102  Va.  37,  45 
on  surrender  of  the  certificate  to  him,  S.  E.  868;  Seddon  v.  Rosenbau'm,  85 
if  it  does  not  pay  annual  dividends  Va.  928,  3  L.  E.  A.  337,  9  S.  B.  326 

6506 


Ch.  56] 


Stock  and  Stockholders 


[§  3859 


seller  to  repurchase  the  stock  if  the  buyer  is  dissatisfied,^  or  if  the 
corporation  fails  to  pay  dividends  on  the  stock,^*  or  to  pay  the  buyer 
a  certain  per  cent  annually  on  the  par  value  of  his  stock, ^^  is  also 
within  this  provision. 

It  has  been  held  that  an  agreement  by  a  third  person  to  purchase 
from  the  buyer  stock  bought  from  the  corporation  if  the  buyer  de- 
sires to  dispose  of  it,'^''  or  if  the  corporation  fails  to  pay  dividends 
thereon  at  a  certain  rate,^'  or  guaranteeing  that  the  corporation  will 
pay  dividends  on  the  stock  at  a  specified  rate  and  agreeing  to  make 
up  any  deficiency,^'  or  that  the  corporation  will  accept  certain  notes 
and  mortgages  in  full  payment  for  the  stock,  and  to  indemnify  the 
purchaser  against  any  action  of  the  corporation  to  recover  anything 
further  by  way  of  payment,^"  is  not  a  promise  to  answer  for  the 
debt,  default  or  miscarriage  of  another  within  the  meaning  of  the 
statute.  And  the  same  has  been  held  to  be  true  of  a  guaranty  by  a 
(where    the    statute    was    held   inap-      the   corporation  is  taken   out  of  the 


plicable  to  a  contract  to  sell  shares 
within  three  years  at  the  ,  option  of 
the  other  party).  See  also  Kutz  v. 
rieisher,  67  Cal.  93,  7  Pac.  195. 

For  applications  of  this  provision 
to  subscriptions  to  stock,  see  §  537, 
supra. 

24  An  agreement  was  made  that  if 
plaintiff  would  purchase  certain  stock 
and  should  become  dissatisfied  there- 
with at  the  end  of  a  year  defendant 
would  buy  same  back  at  the  price  paid. 
Some  six  weeks  later  the  plaintiff, 
^relying  on  the  agreement,  bought  cer- 
tain shares  of  the  stock,  paying  there- 
for. The  couyt  held  the  date  of  the 
purchase  to  be  the  date  of  the  contract, 
and  it  was  therefore  a  contract  to  be 
performed  within  a  year  and  hence  did 
not  come  within  the  statute  of  frauds. 
Gurwell  v.  Morris,  2  Cal.  App.  451, 
83  Pac.  578. 

See  Vohland  v.  Gelhaar,  136  Wis.  75, 
16  Ann.  Cas.  781,  116  N.  "W.  869, 
where  it  was  held  that  the  evidence 
sustained  a  finding  that  the  agreement 
was  to  repurchase  the  stock  within 
one  year  from  the  date  of  sale,  so  that 
the  statute  did  not  apply. 

Such  an  agreement  by  a  third  per- 
son made  to  induce  a  purchase  frorm 
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statute  where  the  purchaser  takes  and 
pays  for  the  stock  within  a  year,  since 
the  contract  is  no  longer  executory  on 
his  part.  West  v.  King,  163  Ky.  561, 
174  S.  W.  11. 

25  An  agreement  by  an  individual 
that  if  stock  purchased  from  the  com- 
pany does  not  pay  certain  annual  divi- 
dends the  purchaser  may,  at  the  ex- 
piration of  two  years,  surrender  the 
stock  to  him,  and  that  he  will  then 
pay  the  purchaser  the  par  value  there- 
of with  interest,  is  within  this  pro- 
vision. Clement  v.  Eowe,  33  S.  D. 
499,  146  N.  W.  700. 

26  Hubbard  v.  Hubbard,  151  N.  T. 
App.  Div.   174,  135  N.  Y.   Supp.  908. 

Such  an  agreement  is  not  taken  out 
of  the  statute  by  part  performance. 
Hubbard  v.  Hubbard,  151  N.  Y.  App. 
Div.  174,  135  N.  Y.  Supp.  908. 

27  West  V.  King,  163  Ky.  561,  174  S. 
W.  11;  Trenholm  v.  Kloepper,  88  Neb. 
236,  129  N.  W.  436. 

28  Clement  v.  Eowe,  33  S.  D.  499, 
146  N.  W.  700. 

29  Crook  V.  Scott,  65  N.  Y.  App.  Div. 
139,  72  N.  Y.  Supp.  516,  aff'd  174 
N:  Y.-520,  66  N.  B.  1106. 

30  Patrick .  V.  Barker,  78  Neb.  823, 

112  jsr.  w:  3^S. 


§  3859]  Pbivate  Corpokations  [Cli.  56 

third  person  that  the  stock  will  pay  dividends  at  a  certain  rate  per 
annum.'^  But  the  contrary  has  been  held  to  be  true  of  an  agree- 
ment by  a  promoter  made  to  induce  a  subscription  to  the  stock  of  a 
proposed  corporation  that  if  the  company  fails  the  promoter  will  pay 
back  to  the  subscriber  all  the  money  put  in  by  him ;  ^^  and  of  a  guar- 
ajity  that  the  •corporation  will  return  the  money  invested  with  a  speci- 
fied profit  on  or  before  a  certain  date ;  ^^  and  of  a  promise  to  pay  the 
notes  of  a  third  person  as  part  of  the  purchase  price  of  stock.^* 

§3860.  — Siifiicieiicy  of  writing  or  memorandum;  part  perform- 
ance.* The  rules  for  determining  what  is  a  sufficient  writing  oi: 
memorandum  to  satisfy  the  statute  are  those  applicable  to  sales  of 
personal  property  generally .^^  As  in  other  eases  it  must  contain  the 
complete  contract,  leaving  nothing  to  be  supplied  by  parol.'*  Letters 
written  between  parties  after  an  oral  contract  had  been  entered  into, 
which  disclose  the  full  terms  of  the  contract,  afford  a  sufficient  mem- 
orandum to  satisfy  the  statute.'''  And  the  same  is  true  of  a  written 
offer  signed  by  the  party  making  it  although  it  is  accepted  by 
parol ;  '*  and  of  a  memorandum  signed  by  an  agent  of  the  seller, 
having  written  authority  to  make  the  sale.'* 

Contracts  within  the  statute  are  presumed  to  be  in  writing  until 
the  contrary  appears,  and  hence,  in  declaring  on  such  a  contract, 
it  need  not  be  alleged  that  it  was  in  writing,  but  the  presumption 
that  it  was  necessarily  follows  the  allegation  of  its  making.*" 

SI  West  V.  King,  163  Ky.  561,  174  for  the  purpose  of  fixing  the  suhjeet- 

S.  W.  11;  Moorehouse  v.  Orangle,  36  matter  of  the  agreement  and  showing 

Ohio  St.  130,  38  Am.  Eep.  564.  the    meaning    which    they    put   upon 

32  Gansey  v.  Orr,  173  Mo.  532,  73  S.  their  words.  Willett  v.  Smith,  214 
W.  477.  Mass.   494,   101  N.   E.   1058. 

33  Hunt  y.  Taylor,  27  Ky.  L.  Eep.  37  Cooper  v.  Bay  State  Gas  Co.,  127 
978,  87  S.  W.  290.  Fed.  482;  "Weymouth  v.  'Goodwin,  105 

34Beeson.v.  Wright,  159  CaJ.   133,  Me.  510,  75  Atl.  61. 

112  Pae.  1091.  But  the  contrary  is  true  of  a  letter 

35  See  standard  works  on  the  sub-  which  does  not  specify  the  shares  of 
ject.  stock   of   any   particular   corporation, 

36  Hightbwer  v.  Ansley,  126  Ga.  8,  or  the  price  to  be  paid,  or  when  pay- 
7  Ann.  Cas.  927,  54  S.  E.  939;  Leach  v.  ment  is  to  be  made.  Hightower  v. 
Weil,  129  N.  T.  App.  Div.  688,  114  Ansley,  126  Ga.  8,  7  Ann.  Cas.  927,  54 
N.  Y.  Supp.  234.  S.  E.  939. 

As  to  the  sufSeiency  of  the  memo-  38  In  re  Pettingill  &  Co.,  137  Fed. 

randum,    see    Willett    v.    Smith,    214  143. 

Mass!  494,  101  N.  E.  1058.  39  Jones   v.   Wattles,    66  Neb.   533, 

But  the  situation  of  the  parties  and  92  N.  W.  765. 

the  circumstances  under  which  the  con-  40  Cuthill  v.  Peabody,  19  Cal.  App. 

tract  was  made  may  be  shown  by  parol  304,  125  Pac.  926. 
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As  in  other  cases,  an  oral  contract  for  the  sale  of  stock  is  taken 
out  of  the  statute  where  it  has  been  partly  or  fully  performed  by 
one  of  the  parties,*^  as  where  the  stock  has  been  delivered  and  paid 
for,**  or  where  the  whole  or  a  part  of  the  purchase  price  has  been 
paid,**  or  where  the  buyer  receives  and  accepts  the  stock  or  a  part 
of  it.**  Whether  or  not  there  has  been  such  an  acceptance  is  ordi- 
narily a  question  of  fact** 

Both  delivery  and  acceptance  may  be  inferred  from  circumstances.** 
So  if  the  purchaser  does  some  act  that  is  only  reconcilable  with  the 
fact  that  he  is  the  owner  of  the  stock,  such  act  is  evidence  that  he 
has  acc^ted  the  sale  a,nd  that  the  contract  is  no  longer  executory.*'' 


«  Hightower  v.  Ansley,  126  Ga.  8,  7 
Ann  Cas.  927,  54  S.  E.  939;  Conger 
v.. Lee,  175  Iowa  423,  157  N.  W.  240. 
See  also  Lucas  v.  Milliken,  189  Fed. 
816. 

A  contract  for  the  sale  of  stock  is 
taken  out  of  the  statute  where  the 
owner  has  agreed  to  ^ell  same  at  a 
specified  price  on  condition  that  the 
vendee  give  up  a  lucrative  position 
and  enter  the  employ  of  the  company 
at  a  stated  salary,  and  the  vendee  has 
complied  with  the  condition.  High- 
tower  V.  Ansley,  126  Ga.  8,  7  Ann.  Cas. 
927,  54  S.  E.    939. 

42Lafountain  &  Woolson  Co.  v. 
Brown,  —  Vt.  — ,  101  Atl.  36;  Wiger 
V.  Carr,  131  Wis.  584,  11  L.  E.  A.  (N. 
S.)  650,  11  Ann.  Cas.  998,  111  N.  W. 
657. 

«  Cooper  V.  Bay  State  Gas  Co.,  127 
Fed.  482.  See  also  White  v.  Drew,  56 
How.  Pr.  (N.  Y.)  53. 

Payment  of  a  part  of  the  purchase 
price  to  an  agent  who  is  expressly 
authorized  to  make  the  sale  is  a  suf&- 
eient  compliance  with  the  statute. 
Jones  V.  Wattles,  66  Neb.  533,  92  N. 
W.  765. 

Under  some  statutes  to  take  the  ease 
out  of  the  statute  payment  must  have 
been  made  at  the  time  of  the  making 
of  the  contract.  Franklin  v.  Matoa 
Gold  Min.  Co.,  158  Fed.  941,  16  L.  B. 
A.  (N.  S.)  381,  14  Ann..eaa.  302;  Eay- 
mond  v.  Colton,  104  Fed.  219. 


44  Connecticut.  De  Nunzio  v.  De 
Nunzio,  90  Conn.  342,  97  Atl.  323. 

Georgia.  Dinkier  v.  Baer,  92  Ga. 
432,  17  S.  E.  953. 

Maine.  Ford  v.  Howgate,  106  Me. 
517,  29  L.  B.  A.  (N.  S.)  734,  76  Atl. 
939. 

Ohio.  Davis  Laundry  &  Cleaning 
Co.  V.  Whitmore,  92  Ohio  St.  44,  Ann. 
Cas.  1917  C  988,  110  N.  E.  518. 

Wisconsin.  Spear  v.  Bach,  82  Wis. 
192,  52  N.  W.  97. 

In  Tompkins  v.  Sheehan,  158  N.  Y. 
617,  53  N.  E.  502,  rev'g  9  N.  Y.  App. 
Div.  623,  40  N.  Y.  Supp.  1150,  it  was 
held  that  a  contract  to  sell  shares  of 
stack  owned  by  a  number  of  persons  in 
severalty  was  a  separate  transaction 
as  to  each  of  them,  and  that  therefore 
delivery  of  his  stock  by.  one  of  them 
would  not  take  the  contract  out  of 
the  statute  as  to  the  other^. 

As  to  what  constitutes  an  acceptance 
and  receipt,  see  De  Nunzio  v.  De 
Nunzio,  90  Conn.  342,  79  Atl.  323; 
Spear  v.  Bach,  82  Wis.  192,  52  N. 
W.  97., 

4B  Davis  Laundry  &  Cleaning  Co.  v. 
Whitmore,  92  Ohio  St.  44,  Ann.  Cas. 
1917  C  988,  110  N.  E.  518. 

46  Ford  v.  Howgate,  106  Me.  517, 
29  L.  E.  A.  (N.  S.)   734,  76  Atl.  939. 

♦TFord  v.  Howgate,  106  Me.  517, 
29  L.  E.  A.  (N.  S.)  734,  76  Atl.  939, 
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§3861.  Illegality;  gambling  contracts.  A  contract  for  the  sale 
of  stock  may  be  illegal  because  it  is  contrary  to  public  policy,  or 
because  it  is  in  violation  of  an  express  statutory  prohibition.  In  such 
a  case,  the  effect  of  the  contract  is  governed  by  the  general  principles 
in  relation  to  illegal  contracts.  The  contract  itself  is  void,  and,  as  a 
rule,  no  action  can  be  maintained  upon  it  by  either  party ;  *^  although, 
where  it  has  been  fully  executed,  the  purchaser  is  sometimes  per- 
mitted to  recover  what  he  has  paid,  if  he  purchased  in  good  faith  and 
in  ignorance  of  the  illegality.*®  Even  if  a  statute  providing  that 
any  person  who  shall  transfer  or  put  upon  the  market  apy  stock  of  a 
corporation  whose  charter  has  been  suspended  for  failure  to  pay  its 
franchise  tax  shall  be  subject  to  a  fine  for  the  benefit  of  the  state 
applies  to  sales  of  shares  by  individual  stockholders  in  the  ordinary 
course  of  private  business  dealings,  it  is  penal  in  character  and  has  no 
extraterritorial  effect.  Hence  it  does  not  invalidate  a  note  given  for 
the  purchase  price  of  stock  sold  by  an  individual  stockholder,  which  is 
made,  is  payable,  and  is  sought  to  be  enforced  in  another  state.^* 

48  Eogers  v.  Gladiator  Gold  Mining      intestate,  it  is  no  defense  to  an  action 


&  Milling  Co.,  21  S.  D.  412,  113  N.  W. 
86. 

Stock  delivered  under  an  illegal  con- 
tract cannort  be  recovered  back  by 
any  party  in  pari  delicto.  Harriman 
V.  Northern  Securities  Co.,  197  U.  S. 
244,  49  L.  Ed.  739,  afE'g'  134  Fed.  331. 

Negotiable  certificates  of  indebt- 
edness issued  by  a  corporation  were 
purchased  by  one  who  had  notice  that 
the  certificates  were  issued  as  pay- 
ment for  stock  of  another  corpora- 
tiom,  which  the  first  corporation  had 
power  to  buy.  The  court  held  that 
notice  that  the  transaction  violated 
the  state  anti-trust  law  could  not  be 
imputed  to  the  purchaser,  nor  could 
he  be  deemed  to  have  been  put  upon 
inquiry  as  to  the  legality  of  the  trans- 
action, and  that  as  a  defense  to  suit 
brought  on  the  certificates  the  corpora- 
tion could  not  be  permitted  to  show 
fiuch  facts  where  there  was  an  absence 
cf  actual  proof  of  bad  faith  on  the  part 
of  the  purchaser  in  making  the  pur- 
chase. National  Salt  Co.  v.  Ingraham, 
143  Fed.  805. 

Where  a  contract  has  been  made  to 
transfer   certain   shares  to  plaintiff's 


to  enforce  the  contract  that  deceabed 
was  connected  with  a  pool  of  which 
the  shares  were  a  part,  or  that  he 
was  a  corporate  ofB.cer,  or  that  there 
had  been  an  overissue  of  stock.  Gary 
v.  Leszynsky,  184  Mass.  44,  67  N.  E. 
637. 

48  One  who  purchases  stock  of  a 
foreign  corporation  from  the  corpora- 
tion may  recover  back  what  he  paid 
for  it  where  it  is  subsequently  de- 
clared void  because  issued  for  less  than 
par  in  violation  at  the  statute,  and 
where  he  was  ignorant  of  the  foreign 
statute,  and  the  rights  of  creditors  are 
not  involved.  Hallett  v.  New  Eng- 
land Eoller-Grate  Co.,  105  Fed.  217, 
judgment  reversed  on  other  grounds, 
119  Fed.  873. 

But  a  party  to  aji  illegal  contract  33 
not  exempt  from  the  doctrine  in  pari 
delicto  because  he  acted  in  good  faith 
and  in  the  mistaken  belief  that  the 
statute  which  was  held  to  invalidate 
it  did  not  apply.  Harriman  v.  North- 
ern Securities  Co.,  197  U.  S.  244,  49 
L.  Ed.  739,  affjg  134  Fed.  331. 

50  Long  V.  Symonds,  216  Mass.  595, 
104  N.  E.  476. 
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In  the  absence  of  express  statutory  proliibitioii,  a  contract  for  the 
sale  of  stock  to  be  delivered  in  the  future  is  valid,  although  the  seller 
does  not  own  the  stock  at  the  time  the  contract  is  made,  and  has  no 
other  means  of  getting  it  than  by  going  into  the  market  and  buying 
it,  provided  the  parties  really  intend  a  delivery  of  the  stock  and  pay- 
ment of  the  price,  and  not  a  mere  gambling  on  the  rise  or  fall  of 
prices.*^ 

By  the  weight  of  authority,  however,  such  a  contract  is  contrary 
to  public  policy  and  void  as  a  gambling  contract,  even  at  common 
law,  where  the  real  intent  of  the  parties  is  merely  to  speculate  in  the 
rise  or  fall  of  price,  and  the  stock  is  not  to  be  delivered,  but  one  party 
is  to  pay  to  the  other  the  difference  between  the  contract  price  and  the 
market  price  of  the  stock  at  the  date  fixed  for  delivery.^    But  it  has 


61  United  States.     Irwin  v.  Williar,      111.  388,  59  Am.  St.  Eep.  302,  47  N.  B. 


110  U.  S.  499,  28  L.  Ed.  225;  Clarke 
V.  Foss,  7  Bm.  540,  Fed.  Cas.  No. 
2,852. 

Connecticut.  Hatch  v.  Douglas,  48 
Conn.  116,  40  Am.  Rep.  154. 

Illinois.  Cothran  v.  Ellis,  125  111. 
496,  16  N.  E.  646;  Pixley  v.  Boynton, 
79  111.  351. 

Indiana,  Whiteside  v.  Hunt,  97 
Ind.  191. 

Louisiana.  Conner  v.  Robertson,  37 
La.  Ann.  814,  55  Am.  Rep.  521. 

Maine.  Dillaway  v.  Alden,  88  Me. 
230,  33  Atl.  981. 

New  Hampshire.  Eastman  v.  Fiske, 
9  N.  H.  182. 

New  Jersey.  Pratt  v.  Boody,  55  N. 
J.  Eq.  175,  35  Atl.  1118;  Elagg  v. 
Baldwin,  38  N.  J.  Eq.  213. 

New  York.  Wamsley  v.  Horton  & 
Co.,  77  Hun  317,  28  N.  Y.  Supp.  423. 

Pennsylvania.  In  re  Taylqr  &  Ca.'s 
Estate,  192  Pa.  St.  304,  73  Am.  St. 
Eep.  812,  43  Atl.  973;  Kirkpatrick  v. 
Bonsall,  72  Pa.  St.  155;  Smith  v.  Bou- 
vier,  70  Pa.  St.  325. 

Option  contracts  are  valid  at  com- 
mon  law.     Schneider   v.   Turner,   130 

111  28,  L.  E.  A.  164,  22  N.  E.  497. 

52  United  States.     Irwin  v.  Williar, 
110  V.  S.  499,  28  L.  Ed.  225. 
Illinois.     Jamieson  v.  Wallace,  167 


762;  Schneider  v.  Turner,  130  111.  28, 
6  L.  E.  A.  164,  22  N.  E.  497. 

Indiana.  White^ides  v.  Hunt,  97 
Ind.    191. 

Maryland.  Cover  v.  Smith,  82  Md. 
586,  34  Atl.  465;  Billingslea  v.  Smith, 
77  Md.  504,  26  Atl.  1077;  Stewart  v. 
Schall,  65  Md.  299,  57  Am.  Rep.  327, 
4  Atl.  399. 

Massachusetts.  Harvey  v.  Merrill, 
150  Mass.  1,  5  L.  R.  A.  200,  15  Am.  St. 
Eep.  159,  22  N.  E.  49. 

Michigan.  Gregory  v.  Wendell,  39 
Mich.  337,  33  Am.  Eep.  390. 

New  Jersey.  Flagg  v.  Baldwin,  38 
N.  J.  Eq.  219. 

Pennsylvania.  Wagner  v.  Hilde- 
brand,  187  Pa.  St.  136,  41  Atl.  34; 
Gaw  V.  Bennett,  153  Pa.  St.  247,  34 
Am.  St.  Eep.  699,  25  Atl.  1114;  Dick- 
son's Ex'r  V.  Thomaa,  97  Pa.  St.  278; 
RuQhizky  v.  De  Haven,  97  Pa.  St.  202; 
North  V.  Phillips,  89  Pa.  St.  250; 
Fareira  v.  Gabell,  89  Pa.  St.  89;  Kirk- 
patrick V.  Bonsall,  72  Pa.  St.  155. 

' '  In  order  to  invalidate  the  contract, 
it  must  appear  that  neither  party  has 
the  intention  to  deliver  the  property, 
and  that  both  parties  have  the  inten- 
tion of  settling  the  differences  only." 
Jamieson  v.  Wallace,  167  Til.  388,  59 
Am.  St.  Rep.  302,  47  N.  E.  762. 
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been  held  that,  if  it  is  agreed  and  understood  by  the  parties  that 
the  contract  shall  be  performed  according  to  its  terms  if  either  party 
requires  it,  and  that  either  party  shall  have  the  right  to  require  it, 
the  contract  does  not  become  a  wagering  contract  because  one  or  both 
of  the  parties,  when  the  time  for  performance  arrives,  agrees  not  to 
require  performance,  but  to  substitute  therefor  a  settlement  by  the 
payment  of  the  difference  between  the  contract  price  and  the  market 
price  at  that  time.®* 

In  many  jurisdictions  this  subject  is  covered  by  statutes  expressly 
prohibiting  contracts  for  the  sale  of  stock  where  the  parties  do  not 
intend  an  actual  delivery,  but  a  settlement  by  payment  of  the  differ- 
ence between  the  market  and  the  contra«t  price ;  ®*  or  prohibiting  eon- 
tracts  for  the  sale  of  shares  unless  the  seller  owns  them  at  the  time 
of  the  contract ;  ®^  or  invalidating  option  contracts  to  sell  or  buy  stock 
in  the  future,  or  on  margin.** 


"The  intentiot  orf  the  parties  in 
this  regard  may  be  established,  not 
merely  by  their  assertions,  but  by  all 
the  attendant  eireumstanees  of  the 
transaction.  The  question  of  inten- 
.  tion  is  a  question  for  the  jury  or  for 
the  court,  to  be  determined  by  a  con- 
sideration of  all  the  evidence." 
Jamieson  v.  Wallace,  167  111.  388,  59 
Am.  St.  Eep.  302,  47  N.  E.  762. 

Buying  and  selling  stock  through  a 
broker  is  not  a  gambling  transaction 
where  there  is  actual  delivery  to  the 
broker,  although  there  is  no  delivery 
by  him  to  the  principal.  Young  v. 
Glendenning,  19-4  Pa.  St.  550,  45  Atl. 
364. 

See  In  re  Taylor  &  Co.  's  Estate,  192 
Pa.  St.  304,  73  Am.  St.  Eep.  812,  43 
Atl.  973,  to  the  effect  that  an  agree- 
ment for  an  actual  sale  and  purchase 
of  stocks  validates  a  transaction  which 
originated  in-  aa  intention  merely  to 
wager. 

M  Harvey  v.  Merrill,  150  Mass.  1, 
5  L.  K.  A.  200,  15  Am.  St.  Eep.  159,  22 
N.  E.  49. 

84  Hess  V.  Eau,  95  N.  Y.  359;  Harris 
v.  Turnbridge,  83  N.  Y.  92;  Kings- 
bury V.  Kirwan,  77  N.  Y.  612;  Story  v. 
Salomon,   71   N.  Y.  420;   Cameron  v. 


Burkheim,  55  N.  Y.  425;  White  v. 
Smith,  54  N.  Y.  522;  Knowlton  v. 
Fitch,  52  N.  Y.  288;  Universal  Stock 
Exchange  v.  Strachan,  [1896]  App. 
Cas.  166;  Thaeker  v.  Hardy,  4  Q.  B.  D. 
685;  In  re  Gieve,  [1899]  1  Q.  B.  794. 

The  California  Const,  art.  IV,  §26, 
as  amended  Nov.  3, 1908,  contains  such 
a  provision.  Willcox  v.  Edwards,  162 
Cal.  455,  Ann.  Cas.  1913  C  1392,  123 
Pac.  276.  See  the  third  note  following 
for  cas.es  construing  this  provision  a£ 
•it  was  before  the  adoption  of  the 
amendment. 

65  See  Barrett  v.  Mead,  10  Allen 
(Mass.)  337;  Wyman  v.  Fiske,  3  Allen 
(Mass.)  238,  80  Am.  Dec.  66.  Compare 
Price  V.  Miuot,  107  Mass.  49. 

This  provision  applies  only  to  con- 
tracts made  in  the  state.  Bearse  v. 
McLean,  199  Mass.  242,  85  N.  B.  462. 

66Kantzler  v.  Benzinger,  214  111. 
589,  73  N.  E.  874,  rev'g  112  lU.  App. 
293;  Osgood  v.  Skinner,  211  HI.  229, 
71  N.  E.'869,  afE'g  111  HI.  App.  606; 
Ubben  v.  Binnian,  182  111.  508,  55  N. 
E.  552,  uev'g  judgment  78  111.  App. 
330;  Wolf  v.  National  Bank  of  Hlinois, 
178  ni.  85,  52  N.  E.  896,  rev'g  judg- 
ment 77  111;  App.  325;  Schneider  v. 
Turner,  130  HI.  28,  6  L.  E.  A.  164,  22 
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The  purpose  of  provisions  of  this  character  is  to  prohibit  wagering 
contracts  in  regard  to  the  future  market  value  of  stocks,  or  "dealing 


N.  B.  497;  Clews  v.  Jamieson,  96  Fed. 
648,  afE'g  89  Fed.  63;  Eiehter  v.  Frank, 
41  Fed.  859,  construing  the  Illinois 
statute. 

The  statute  is  not  confined  in  its 
operation  to  such  option  contracts  as 
contemplate  a.  settlement  by  the  pay- 
ment of  differences.  Schneider  v. 
Turner,  130  111.  28,  6  L.  E.  A,  164, 
22  N.  E.  497. 

A  coQtraet  whereby  in  coiuside^'ation 
of  one  dollar  and  other  valuable  con- 
siderations, a  person  agrees  to  sell  cer- 
tain stock  to  certain  persons  for  an 
agreed  price  if  taken  on  or  before  a 
certain  day  is  within  the  inhibition  of 
the  statute  and  void.  Schneider  v. 
Turner,  130  111.  28,  6  L.  E.  A.  164,  22 
N.  E.  497. 

The  California  Const,  art.  IV,  §  26, 
formerly  provided:  "All  contracts  for 
the  sale  of  shares  of  the  capital  stock 
of  any  corporation  or  association,  on 
margin  or  to  be  delivered  at  a  future 
day,  shall  be  void,  and  any  money 
paid  on  such  contracts  may  be  recov- 
ered by  the  party  paying  it  by  suit 
in  any  court  of  competent  jurisdic- 
tion." Willcox  V.  Edwards,  162  Cal. 
455,  Ann.  Cas.  1913  C  1392,  123  Pac. 
276;  Stillwell  v.  Gutter,  146  Cal.  657, 
SO  Pac.  1071;  Parker  v.  Otis,  180  Cal. 
322,  92  Am.  St.  Eep.  56,  62  Pac.  571, 
927,  aff 'd  187  U;  S.  606,  47  L,  Ed.  323; 
Maurer  v.  King,  127  Cal.  114,  59  Pac. 
290;  Kullman  v.  Simmens,  104  Cal. 
595,  38  Pac.  362;  Baldwin  v.  Zadig, 
104  Cal.  594,  38  Pac.  363,  722; 
Sheehy  v.  Shinn,  103  Cal.  325,  37  Pac. 
393;,"Wetmore  v.  Barrett,  103  Cal.  246, 
37  Pac.  140 ;  Cashman  v.  Boot,  89  Cal. 
373,  12  L.  E.  A.  511,  23  Am.  St-.  Eep. 
482,  26  Pac.  883. 

This  provision  was  held  not  be  in 
conflict  with  §  1  of  the  Fourteenth 
Amendment  to  the  Federal  Constitu- 
tion, but  to  be  a  valid  exercise  of  the 


police  power.  Otis  v.  Parker,  187  U. 
S.  606,  47  L.  Ed.  323,  aff'g  130  Cal 
322, 92  Am.  St.  Eep.  56,  62  Pac.  571,  927 

It  was  also  held  to  be  self-execut 
ing,  and  to  need  no  act  of  the  legis 
lature  to  give  it  its  intended  effect. 
Sheehy  v.  Shinn,  103  Cal.  325,  37  Pac, 
393. 

The  meaning  of  the  terms  "on 
margin"  and  "future  delivery"  is 
to  be  determined  by  the  court  as  a 
matter  of  law,  and  does  not  depend 
on  the  evidence  of  witnesses  in  parti- 
cular eases.  Sheehy, v.  Shinn,  103  Cal. 
325,  37  Pac.  393. 

"An  agreement  between  vendor  and 
vendee,  for  the  sale  of  stock  upon 
payment  of  a  part  of  the  agreed  price, 
the  stock  to  be  retained  by  the  vendor 
as  security  for  the  balance,  and  only 
to  be  delivered  upon  full  payment, 
with  the  right  in  the  vendor  to  sell 
it  at  any  time,  without  notice  to  the 
vendee,  if  it  should  so  depreciate  in 
the  market  as  to  be  worth  less  than 
three  times  the  unpaid  balance,  is  a 
sale  of  stock  on  margin  for  future 
delivery."  Sheehy  v.  Shinn,  103  Cal. 
325,  37  Pae.  393. 

When  the  purchaser  of  stock  pays  to 
the  vendor,  or  to  his  broker,  a  per- 
centage of  the  purchase  price  upon  an 
agreement  that  the  stock  shall  be  held 
as  security  for  the  balance,  the  amount 
so  paid  is  ' '  margin ' '  within  the  mean- 
ing of  this  provisfon.  Sheehy  v. 
Shinn,.  103  Cal.  325,  37  Pac.  393. 

This  provision  applies  although  the 
stock  is  purchased  through  a  broker 
who  pays  for  it  and  then  holds  it  as 
security  for  the  money  advanced,  and 
though  the  broker  acts  merely  as  the 
agent  of  the  purchaser,  if  the  latter  is 
thereby  enabled  to  purchase  the  stock 
on  margin.  Cashman  v.  Boot,  89  Cal. 
373,  12  L.  E.  A.  511,  23  Am.  St.  Eep. 
482,  26  Pac.  883. 
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in  futures,"  as  it  is  called,**  and  not  to  prevent  legitimate  transfers 
or  pledges  of  stock ;  **  and  hence  they  are  generally  held  to  apply 
only  to  transactions  which  are  in  the  nature  of  gambling  contracts.^" 


"Whether  a  transaction  or  series  of 
transactions  between  a  broker  and  his 
customer  for  the  purchase  of  stocks 
that  are  not  immediately  delivered,  or 
of  which  an  immediate  delivery  is  not 
contemplated,  is  in  contravention  of 
tliis  provision  of  the  constitution,  is  a 
question  of  fact  to  be  determined  in 
each  particular  case,  and  the  circum- 
stances under  which  the  transaction  is 
had,  and  the  conduct  of  the  parties  in 
reference  thereto,  will  naturally  havo 
great  influence  in  determining  this 
fact."  Kullman  v.  Simmons,  104  Cal. 
595,  38  Pae.  362. 

The  broker  cannot  evade  this  pro- 
vision by  going  through  the  form  of 
buying  the  stock  from  a  third  party 
for  the  account  of  the  purchaser,  when 
his  contract  with  the  latter  provides 
that  the  title  to  the  shares  shall  re- 
main in  him  until  full  payment  is 
made.  Sheehy  v.  Shinn,  103  Cal.  325, 
37  Pae.  393. 

An  agreement  whereby  one  broker 
purchases  and  sells  stocks  for  another 
broker,  advancing  money  for  the  pur- 
pose and  paying  assessments  on  the 
stock  purchased,  is  not  within  this 
provision.  Kutz  v.  neisher,  67  Cal. 
93,  7  Pae.  195. 

This  provision  was  amended  Nov.  3, 
1908,  and  now  provides  that  all  eon- 
tracts  for  the  purchase  or  sale  of  stock 
without  any  intention  to  deliver  and 
receive  the  same,  and  contemplating 
merely  the  payment  of  differences, 
shall  be  void,  and  that  neither  party 
shall  be  entitled  to  recover  any  dam- 
ages for  failure  to  perform  the  same, 
or  any  mpney  paid  thereon.  Willcox 
V.  Edwards,  162  Cal.  455,  Ann.  Cas. 
1913  C  1392,  123  Pae.  276. 

68Maurer  v.  King,  127  Cal.  114,  59 
Pae.  290;  Kullman  v.  Simmons,  104 
Cal.   595,   38   Pae.   362;    Cashman   v. 


Eof(t,  89  Cal.  373,  12  L.  B.  A.  511,  23 
Aw.  St.  Eep.  482,  26  Pae.  883;  Schnei- 
der V.  Turner,  130  111.  28,  6  L.  E.  A. 
I'i4,  22  N.  E.  497. 

69  In  speaking  of  the  former  provi- 
;jion  of  the  California  Constitution  pro- 
hibiting sales  on  margin,  it  was  said 
that  it  "will  not  prevent  any  legiti- 
mate transfer  of  stock,  whether 
through  the  agency  of  a  broker  or 
otherwise,  nor  will  it  prevent  any 
legitimate  or  bona  fide  pledge  of  stock 
certificates  as  security  for  borrowed 
money,  whether  borrowed  for  the  pur- 
pose of  paying  for  the  stock  or  any 
other  purpose.  Where  such  is  not 
only  the  form,  but  the  substance,  of 
the  transaction,  the  inhibition  of  the 
constitution  does  not  apply."  Sheehy 
V.  Shinn,  103  Cal.  325,  37  Pae.  393. 

It  was  also  .said  in  another  case; 
"It  is  not  the  purpose  of  this  provi- 
sion of  the  constitution  to  interfere 
with  legitimate  business,  or  to  make 
void  all  time  contracts  for  the  pur- 
chase of  shares  in  incorporated  com- 
panies." Kullman  v.  Simmens,  104 
Cal.  595,  38  Pae.  362. 

And  in  still  another  case:  "If  the 
provision  on  its  face  fails  to  dis- 
tinguish between  bona  fide  contracts 
and  gambling  contracts  *  *  *,  it 
is  none  the  less  a  proper  police  reg- 
ulation, for  the  question  remains  to 
be  determined  in  each  case  whether 
the  transaction  is  in  contravention 
of  the  constitution.  The  court  will 
always  see  that  legitimate  busi- 
ness transactions  are  not  brought 
under  the  ban."  Parker  v.  Otis,  130 
Cal.  322,  92  Am.  St.  Eep.  56,  62  Pae. 
571,  927,  judgment  aff 'd  187  TJ.  S.  606, 
47  L.  Ed.  323. 

60  Kautzler  v.  Benzinger,  214  HI. 
589,  73  N.  E.  874,  rev'g  112  111  App. 
293;   Osgood  v.  Skinner,  211  111.  229, 
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So  they  have  been  held  not  to  invalidate  an  agreement  by  one  who 
purchases  a  controlling  interest  in  the  stock  of  a  corporation  that  he 
will  purchase  the  balance  of  the  stock  owned  by  the  seller  after  a 
certain  number  of  years,  if  the  latter  wishes  to  sell  it,*^  nor  an  agree- 
ment by  one  who  sells  stock  to  repurchase  the  same  at  the  election 
of  the  purchaser.^® 

The  substance  of  the  transaction  rather  than  its  form,  or  thp  name 
given  it  by  the  parties,  controls  in  determining  whether  it  comes 
within  the  inhibition.**    If  the  contract  is  void  by  the  law  in  force 


71  N.JE.  869,  aff'g  111  111.  App.  606; 
Ubben  v.  Binnian,  182  111.  508,  55  N. 
E.  552,  rev'g  78  111.  App.  330;  Wolf  v. 
National  Bank  of  Illinois,  178  111.  85, 
52  N.  E.  896,  rev'g  77  111.  App.  325; 
Skinner  v.  O^gpod,  83  111.  App.  454; 
Eieliter  v.  Frank,  41  Fed.  859,  constru- 
ing the  nUnois  statute. 

"In  order  to  invalidate  a  contract 
as  a  wagering  one,  both  parties  must 
intend  that  instead  of  the  delivery  of 
the  article  there  shall  be  a  mere  pay- 
ment of  the  difEerence  between  the  con- 
tract and  the  market  price. ' '  Clews  v. 
Jamieson,  182  U.'s.  461,  45  L.  Ed. 
1183,  rev'g  judgrdent  96  Fed.  648. 

A  contract  for  the  sale  of  stock  with 
a  provision  for  future  delivery  is  valid 
on  its  face,  and  the  burden  of  proving 
that  it  is  invalid  as  being  a  mere  cover 
for  the  settlement  of  differences  rests 
with  the  party  making  the  assertion. 
Clews  V.  Jamieson,  182  U.  S.  461,  45 
L.  Ed.  1183,  rev'g  judgment  96  Fed. 
648.' 

"The  fact  that  at  the  time  of  mak- 
ing a  contract  for  future  delivery  the 
party  binding  himself  to  sell  has  not 
the  goods  in  his  possession  and  has  mo 
means  of  obtaining  them  for  delivery, 
otherwise  than  by  purchasing  them 
after  the  con|;ract  is  made,  does  not 
invalidate  the  contract."  Clews  v. 
Jamieson,  182  U.  S.  461,  45  L.  Ed. 
1183,  rev'g  judgment  96  Fed.  648. 

The  statute  "was  not  intended  to 

■  and  does  not  make  it  a  crime  for  one 

who  is  engaged   in   an   ordinary   and 


legitimate  business  traneaetion  to  ob- 
tain a  price  on  stocks  as  a  part  of  such 
transaction  or  incident  thereto  and 
where  there  is  no  attempt  to  use  the 
contract  as  a  cover  for  a  wager  on  the 
price  of  stocks."  Bawden  v.  Taylor, 
254  111.  464,  98  N.  E.  941,  aff'g  166 
111.  App.  443. 

61  Kautzler  v.  Benzinger,  214  HI. 
589,  73  N.  E.  874,  rev'g  112  111.  App. 
293. 

62  Osgood  V.  Skinner,  211  HI.  229, 
71  N.  E.  869,  aff'g  111  111.  App.  606; 
TJbben  v.  Binnian,  182  111.  508,  55  N." 
E.  552,  rev'g  78  111.  App.  330;  Shultz 
V.  Miller-Hamilton,  189  111.  App.  396; 
Skinner  v.  Osgood,  83  HI.  App.  454; 
Richter  v.  Frank,  41  Fed.  859,  con- 
struing the  Hlinois  statute. 

See  also  Wolf  v.  National  Bank  of 
Illinois,  178  111.  85,  52  N.  E.  896,  rev'g 
77  111.  App.  325,  where  the  same  was 
held  to  be  true  at  an  agreement  to  re- 
purchase bonds. 

A  ^aranty  by  the  seller  of  stock 
that  it  will  be  worth  a  certain  price 
within  a  certain  time,  and  an  agree- 
ment to  take  it  back  at  that  price  at 
the  end  of  that  time  if  the  buyer  then 
holds  the  stock  and  so  requests,  is  not 
within  a  prohibition  against  contracts 
for  the  sale  of  stock  for  future  deliv- 
ery. Maurer  v.  King,  127  Cal.  114, 
59  Pac.  290. 

63  KuUman  v.  Simmens,  104  Cal. 
595,  38  Pac.  362;  Sheehy  v.  Shinn,  103 
Cal.  325,  37  Pac.  393. 

The   provision   "cannot   be   evaded 
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when  it  is  made,  a  subsequent  repeal  of  the  law  will  not  validate  it.** 
Statutes  and  constitutional  provisions  sometimes  expressly  permit 
the  recovery  of  money  paid  under  contracts  of  this  character.*^  Such 
a  provision  applies  only  to  contracts  made  in  the  state  of  its  enact- 
ment.*8  The  right  to  sue  under  it  in  respect  to  previous  transactions 
does  not  survive  the  repeal  of  the  provision  giving  the  right  of  action.*'' 


by  varying  the  form  of  the  contract. 
If  it  be  in  reality  a  wagering  contract 
of  the  character  denounced,  it  ia 
void."  Maurer  v.  King,  127  Cal.  114, 
59  Pac.  290. 

64Willcox  V.  Edwards,  162  Cal.  455, 
Ann.  Gas.  1913  C  1392,  123  PaC.  276. 

66  Art.  IV,  §  26  of  the  Constitution 
of  California  formerly  contained  such 
a  provision.  Willcox  v.  Edwards,  162 
Cal.  455,  Ann.  Gas.  1913  C  1392,  123 
Pae.  276.  Under  this  provision  it  was 
held  that  the  money  paid  might  be 
recovered  from  brokers  to  whom  the 
plaintiff  gave  hia  orders  for  the  pur- 
chase of  the  stock  even  though  they 
were  the  agents  of  the  plaintiff  and 
executed  the  orders  to  purchase 
through  other  brokers,  where  the 
plaintiff  did  not  know  from  whom 
they  obtained  the  stock  or  who  made 
the  purchase.  Stillwell  v.  Gutter,  146 
Cal.  657,  80  Pac.  1071.  And  also  that 
money  paid  on  such  a  contract  by  an 
agent  for  an  undisclosed  principal 
may  be  recOTrered  by  the  principal. 
Parker  v.  Otis,  130  Cal.  322,  92  Am. 
St.  Eep.  56,  62  Pac.  571,  927,  judg- 
ment aff'd  187  IT.  S.  606,  47  L.  Ed. 
323. 

It  was  also  held  that  the  purchaser 
might  recover  property  conveyed  to 
the  broker  in  trust  to  secure  advances 
made  by  the  latter  pursuant  to  the 
illegal  contract  without  accounting  for 
such  advances.  Cashman  v.  Eoot,  89 
Cal.  373^  12  L.  E.  A.  511,  23  Am.  St. 
Eep.  482,  26  .Pac.  883.  And  also  that 
brokers .  purchasing  stock  on  margin 
were  not  entitled  to  have  the  amount 
of   assessments   paid    by   them  while 


they  held  the  stock  as  security  de- 
ducted from  the  amount  recovered, 
where  the  customer  did  not  request 
such  payment.  Since  the  transaction 
was  void,  the  brokers  were  not  deemed 
to  have  held  the  stock  for  the  cus- 
tomer, or  as  security  for  a  debt  due 
from  him,  and  hence  the  law  would 
not  imply  a  request  tO  pay  such  as- 
sessments nor  a  promise  to  repay. 
Wetmore  v.  Barrett,  103  Cal.  246,  37 
Pac.  140. 

The  action  to  recover  money  paid 
on  such  a  contract  was  held  not  to  be 
an  action  to  recover  a  statutory  pen- 
alty within  the  meaning  of  the  stat- 
ute of  limitations ;  but  one  for  money 
had  and  received,  and  hence  recovery 
could  not  be  had  except  after  demand 
and  refusal.  Parker  v.  Otis,  130  Cal. 
322,  92  Am.  St.  Eep.  56,  62  Pae.  571, 
927,  judgment  aff'd  187  U.  S.  606,  47 
L.  Ed.  323. 

Interest  could  not  be  recovered  on 
the  money  so  paid.  Parker  v.  Otis, 
130  Gal.  322,  92  Am.  St.  Eep.  56,  62 
Pac.  571,  927,  judgment  aff'd  187  U. 
S.  606,  47  L.  Ed.  323;  Baldwin  v.  Za- 
dig,  104  Cal.  594,  38  Pac.  363,  722. 

The  amendment  to  this  section, 
which  took  effect  Nov.  3,  1908,  not 
only  eliminates  this  provision,  but 
expressly  provides  that  money  paid  on 
contracts  which  violate  its  provisions 
cannot  be  recovered.  Willcox  v.  Ed- 
wards, 162  Cal.  455,  AA.  Gas.  1913  C 
1392,  123  Pde.  276. 

88  Bearse  v.  McLean,  199  Mass.  242, 
85  N.  E.  462. 

,87  Willcox;  V.  Edwards,  162  Cal.  455, 
Ann.  Gas.  1913  0  1392,  123  Pac.  276. 
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§  3862.  Effect  of  fraud  and  false  representations — Scope  of  sub- 
division. In  determining  what  constitutes  fraud  in  the  sale  of  stock, 
the  general  principles  on  the  subject  of  fraud  are  to  be  applied.  These 
have  already  been  considered  in  treating  of  subscriptions  for  stock 
induced  by  fraud,  and  the  cases  there  referred  to  are  generally  ap- 
plicable to  sales  of  stock.^^  The  question  whether  officers  and  directors 
are  trustees  for,  and  stand  in  a  confidential  relation  to,  individual 
stockholders  in  dealing  with  them  in  respect  to  their  stock,  so  as  to  pre- 
clude them  from  taking  advantage  of  their  superior  knowledge  in 
respect  to  the  corporate  affairs,*'  the  liability  of  corporate  officers 
and  directors  for  fraudulent  representations  as  to  the  financial  condi- 
tion of  the  company  to  persons  who  are  induced  to  purchase  or  sell 
stock  in  reliance  thereon,'''''  and  the  responsibility  of  the  corporation 
for  the  false  representations  of  its  officers,  directors  and  agents,''^  has 
been  fully  considered  in  a  previous  chapter. 

§3863.  — 'What  amounts  to  fraud  in  general.  The  general  rule 
is  that  any  false  representation  of  a  material  past  or  existing  fact 
by  either  party'  to  a  contract  for  the  sale  of  stock  constitutes  fraud, 
if  it  is  made  with  knowledge  that  it  is  false,  or  recklessly,  without 
any  belief  in  its  truth,  with  intent  that  it  shall  be  acted  upon  by  the 
other  party,  and  if  it  is  relied  upon  by  the  other  party  to  his  injury .''^ 
Fraudulent  representations  may  be  effected  by  acts  or  conduct  as  well 

68  See  §  610  et  seq.,  supra.  eeute  a  formal  written  assignment  of 

69  See  §  2563  et  seq.,  supra.  an  interest  in  the  stock  of  a  oorpo- 
WSee  §"2544  et  seq.,  supra.  ration  which  had  issued  no  certificates 

71  See  §  2159  et  aeq.,  supra.  was  held  not  "to  be  a  fraud  warrant- 

72  Colorado.     Moore   v.  Carrick,  26    '  ing  rescission. 

Colo.  App.  97,  140  Pae.  485.  In  Paul  v.  Bialy,  256  Pa.  590,  100 

Kentucky.     Head   v.   Oglesby,    175  Atl.  1000,  a  judgment  refusing  to  can- 

Ky,  613,  1^4  S.  W.  793.  eel  a  sale  on  the  ground  that  no  fraud 

Missouri.     Flood  v.  Busch,  165  Mo.  had  been  shown  waa  sustained. 

App.  142,  146  S.  W.  73.  A  technical  breach  of  duty  on  the 

New  York.     Potts  v.  Lambie,   157  part  of  the  directors  of  a  bank  in  de- 

App.  Div.  800,  142  K.  Y.  Supp.   795,  nying  a  transfer  of  stock  on  the  books 

138  App.  Div.   144,   122  N.   Y.   Supp.  of  the  bank,  by  which  the  purchaser 

935;  Thayer  v.  Schley,  137  App.  Div.  failed  to  secure  a  sale  of  his   stock 

166,  121  N.  Y.  Supp.  1064.  prior   to  the  time  of  the  bank's  in- 

Oregon.    Joplin  v.  Nunnelly,  67  Ore.  solvency,    did    not    necessarily    ghow 

566,  134  Pae.  1177.  fraud  as  against  the  purchaser.    Pmi- 

TJteh.     Hancock  v.  Luke,  46  Utah  fffld    v.    Charlevoix    Sav.    Bank,    140 

26, 148  Pae.  452.  Mich.  126,  103  N.  W.  572.    ' 

In  McLennan  v.  Plummej',  34  N.  D.  See  also  the  cases  cited  in  the  notes 

269,  .158  N.  W.  269,  the  refusal  to  ex-  following. 
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as  by  words,''^  and  conoealment  or  the  nondisclosure  of  facts  may- 
amount  to  fraud  when  there  is  a  duty  to  speakJ* 

Where  a  fiduciary  relation  exists  between  the  parties,  the  person 
in  whom  the  trust  and  confidence  is  imposed  is  bound  to  exercise  the 
utmost  good  faith  in  the  premises,''*  and  to  refrain  from  doing  any- 
tjiing  or  making  any  representation  to  mislead  or  deceive  the  other 
party  for  the  purpose  of  advancing  his  own  interests,''®  and  the  burden 
of  showing  such  good  faith  rests  upon  him.''"'' 

The  representations  need  not  have  been  made  directly  to  the  de- 
frauded party,  but  it  is  sufficient  if  they  are  made  to  a  third  person 
with  the  intent  that  they  shall  be  used  by  him  to  induce  the  sale 
of  the  stock,  and  they  are  by  him  communicated  to  the  plaintiff,''*  or 
if  they  are  addressed  to  the  public,'''  as  in  the  case  of  false  statements 
in  prospectuses,  reports,  or  other  statements  issued  by  the  corporation 
or  its  officers.*'* 


73  Dissenting  opinion  in  Ottinger  v. 
Bennett,  144  N.  Y.  App.  Div.  525,  129 
K.  Y.  Supp.  819i  adopted  by  the  Court 
of  Appeals  in  reversing  the  judgment 
of  the  Appellate  Division,  203  N.  Y. 
554,  96 'N.  E.  1123. 

74  See  §  3872,  infra. 

75  Iowa.  Dawson  v.  National  Life 
Ins.  Co.  of  America,  176  Iowa  362, 
L.  R.  A.  1916  E  878,  157  N.  W.  929. 

Kansas.  Stewart  v.  Harris,  69  Kan. 
498,  66  L.  R.  A.  261,  105  Am.  St.  Rep. 
178,  2  Ann.  Cas.  873,  77  Pae.  277. 

Minnesota.  See  Peavey  v.  "Wells, 
165  N.  W.  1063. 

New  York.  Spier  v.  Hyde,  92  App. 
Div.  467,  87  N.  Y.  Supp.  285. 

Washington.  Landis  v.  "Winter- 
mute,  .40  Wash.  673,  82  Pae.  1000. 

West  Virginia.  Stalnaker  v.  Janes, 
68  W.  Va.  176,  69  S.  E.  651. 

Wisconsin.  McMillen  v.  Strange, 
159  Wis.  271,  150  N.  W.  434. 

The  fact  that  the  seller  is  an  at- 
torney at  law  and  a  stockholder,  and 
that  he  gives  assurances  of  personal 
friendship  for  the  buyer  does  not 
make  the  relation  between  them  a  con- 
fidential one.  Stalnaker  v.  Janes,  68 
W.  Va.  176,  69  S.  E.  651. 

Where   owners   of  stock  enter  intoi 


a  pooling  agreement  for  the  sale  of 
same,  each  party  will  be  held  to  make 
due  accounting  to  the  other  parties 
interested.  Spier  v.  Hyde,  92  N,  T. 
App.  Div.  467,  87  N.  Y.  Supp.  285. 

That  acquaintance  and  friendship 
between  the  parties  does  not  destroy 
the  rule  of  caveat  emptor,  gee  Fisher 
V.  Seitz,  172  Mo.  App.  162,  157  S.  W. 
883. 

76  Morrison  v.  Snow,  26  Utah  247, 
72  Pae.  924. 

77Gillett  V.  Bowen,  23  Fed.  625; 
Dawson  v.  National  Life  Ins.  Co.  of 
America,  176  Iowa  362,  L.  R.  A.  1916  E 
878,  157  N.  W.  929;  Stewart  v.  Har- 
ris, 69  Kan.  498,  66  L.  R.  A.  261,  105 
Am.  St.  Rep.  178,  2  Ann.  Cas. 
873,  77  Pae.  277;  Landis  v.  Winter- 
mute,  40  Wash.  673,  82  Pae.  1000. 

78Diel   V.   Kellogg,   163   Mich.  162, 

128  N.  W.  420. 

79  Dissenting  opinion  in  Ottinger  v, 
Bennett,    144   N.    Y.    App.    Div.   525, 

129  N.  Y.  Supp.  819,  adopted  by  the 
Court  of  Appeals  in  reversing  the 
judgment  of  the  Appellate  Division, 
203  N.  Y.  554,  96  N.  E.  1123. 

80  United  States.  Cheney  v.  Dick- 
inson, 172  Fed.  109,  28  L.  E.  A.  (N. 
S.)   359. 
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In  a  leading  New  York  case  it  was  said:  "If  the  plaintiff  pur- 
chased his  stock  relying  upon  the  truth  of  the  prospectus,  he  has  a 
right  of  action  for  deceit  against  the  persons  who,  with  knowledge  of 
the  fraud  and  with  intent  to  deceive,  put  it  in  circulation.  The  repre- 
sentation was  mede  to  each  person  comprehended  within  the  class  of 
persons  who  were  designed  to  be  influenced  by  the  prospectus;  and 
when  a  prospectus  of  this  character  has  "been  issued  no  other  relation 
or  privity  between  the  parties  need  be  shown,  except  that  created  by 
the  wrongful  and  fr'audulent  act  of  the  defendants  in  issuing  or  cir- 
culating the  prospectus,  and  the  resulting  injury  to  the  plaintiff. ' '  '^ 
False  representations  in  stock  certificates  also  address  themselves  to 
whoever  may  subsequently  purchase  them.^'^ 


Iowa.  Faville  v.  Shehan,  68  Iowa 
241,  26  N.  W.  131. 

Kentucky.  Ligon  v.  Minton,  125 
S.  W.  304;  Ward  v.  Trimble,  19  Ky. 
L.  Eep.  1801,  44  S.  W.  450;  Trimble 
V.  Reid,  19  Ky.  L.  Eep.  604,  41  S. 
W.  319. 

Massachusetts.  Cole  v.  Cassidy,  188 
J^ass.  437,  52  Am.  Eep.  284. 

New  Jersey.  Bingham  v.  Fish,  86 
K  J.  L.  316,  90  Atl.  1106. 

New  York.  Downey  v.  Finueane, 
205  N.  Y.  251,  40  L.  E.  A.  (N.  S.)  307, 
98  N.  E.  391,  aff'g  146  App.  Div.  209, 
130  N.  Y.  Supp.  988;  Morgan  v.  Skid- 
dy,  62  N.  Y.  319;  Cross  v.  Sackett,  6 
Abb.  Pr.  247,  2  Bosw.  617,  16  How. 
Pr.  62;  Cazeaux  v.  Mali,  25  Barb. 
578.  See  also  Willetts  v.  Poor,  141 
App.  Div.  743,  126  N.  Y.  Supp.  926. 

Texas.  Foix  v.  Moeller,  —  Tex.  Civ. 
App.  — ,  159  S.  W.  1048. 

England.  Clarke  v.  Diekson,  6  C. 
B.  (N.  S.)  453;  Gerhard  v.  Bates,  2  E. 
&  B.  476;  Bedford  v.  Bagshaw,  4  H. 
&  N.  538;  Davidson  v.  Tulloeh,  3 
Maeq.  H.  L.  783.  In  a  later  ease  in 
England,  some  of  the  above  cases  were 
overruled  and  atherg  distinguished, 
and  it  was  held-  that  the  responsibility 
of  directors  who  issue  a  false  pros- 
pectus does  not,  as  of  course,  follow 
shares  on  their  transfer  from  an  al- 
lottee to  his  vendee;  and  that  in  or- 
der that  this  third  person,  the  ven- 


dee, may  hold  the  directors  respon- 
sible for  losses  occasioned  by  his  re- 
liance on  the  prospectus  and  purchase 
of  shares,  he  must  show  some  direct 
connection  between  them  and  him- 
self in  the  communication  of  the  pros- 
pectus. Peek  V.  Gurney,  L.  E.  6  H. 
L.  377. 

"While  the  sponsors  of  false  pros- 
pectuses that  are  issued  to  bring  in 
money  to  the  common  treasury  are 
justly  made  to  respond  to  all  persons 
who  take  the  invited  action,  yet  the 
law  recognizes  no  right  of  action  in 
one  who  relies  without  invitatiotn  on 
a  statement  addressed  to  a  particu- 
lar class  which  he  stays  out  of."  So 
officers  and  directors  who  issue  a  false 
prospectus  to  induce  the  purchase  of 
treasury  stock  are  not  liable  to  one 
who  purchases  stock  in  the  market 
through  a  broker,  although  he  relies 
on  the  statements  in  the  prospectus. 
Cheney  v.  Dickinson,  172  Fed.  109, 
28  L.  E.  A.  (N.  S.)  359. 

The  liability  of  officers  and  direc-. 
tors  to  persons  who  have  been  induced 
to  purchase  or  sell  stock  in  reliance 
on  such  representations  has  been  fully 
considered  in  a  previous  chapter.  See 
§  2544  et'  seq.,  supra. 

81  Morgan  v.  Skiddy,  62  N.  Y.  319. 

82Sykes  v.  Pure  Food  Cider  Co., 
157  Iowa  601,  138  N.  W.  544. 
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In  all  cases,  of  course,  the  facts  eonceming  which  the  misrepre- 
sentations are  made  must  be  material  to  the  contract.** 

§3864.  — Representations  as  to  corporate  property  and  assets. 

False  representations  as  to  the  location,  condition  or  value  of  the 
property  of  the  corporation  may  constitute  actionable  fraud,**  unless 


83  United  States.  Farwell  v.  Colo- 
nial Trust  Co.,  147  Fed.  480. 

Arkaosias.  Hunt  v.  Davis,  98  Ark. 
44,  135  S.  W.  458;  Evatt  v.  Hudson, 

97  Ark.  265,  133  S.  W.  1023. 
Nebraska.     Jakway  v.  Prbudfit,  76 

Neb.  62,,  14  Ann.  Cas.  258,  109  N.  W. 
388,  106  N.  W.  1039. 

Washington.  Shores  v.  Hutchinson, 
69  Wash.  329,  125  Pac.  142;  Sather  v. 
Home  Security  Sav.  Bajik,  49  Wash. 
672,  96  Pac.  229. 

Wisconsin.  Jelinek  v.  Baer,  153 
Wis.  426,  141  N.  W.  271. 

The  failure  of  one  to  whom  the 
seller  has  referred  the  purchaser  for 
information  to  disclose  certain  facts 
ill  regard  to  the  property  of  the  com- 
pany does  not  render  such  person  li- 
able in  damages,  where  the  failure 
of  the  company  and  comsequent  loss  to 
the  purchaser  were  in  no  way  due  to 
the  existence  of  such  facts.  Sather 
V.  Home  Security  Sav.  Bank,  49  Wash. 
672,  96  Pac.  229. 

81  Arkansas.  Eichey  v.  Brinks,  100 
Ark.  629,  140  S.  W.  129;  Hunt  v.  Da- 
vis, 98  Ark.  44,  135  S.  W.  458. 

Illinois.  Booth  v.  Smith,  117  111. 
870,  7  N.E.  610. 

Massachusetts,     Bradley   v.    Poole, 

98  Mass.  169-,  93  Am.  Dec.  144. 
IVUnnesota.  Martin  v.  Hill,  41  Minn. 

337,  43  N.  W.  337. 

New  York.  Miller  v.  Barber,  66 
N.  Y.  558;  Morgan  v.  Skiddy,  62  N. 
Y.  319. 

Wisconsin.  Barndt  v.  Frederick, 
78  Wis.  1,  11  L.  K.  A.  199,  47  N. 
W.  6. 

Eepresentationfl  that  the  corporation 
owns  a  certain  patent  and  that  the 


patented  device  is  a  novel  one,  are 
representations,  as  to  matter^  of  fact, 
and  not  mere  expressions  of  opin- 
ion. Spreckels  v.  Gorrill,  152  Gal. 
383,  92  Pac.  1011. 

As  to  the  character  of  its  assets,  and 
the  mechanical  fitness  and  productive 
capacity  of  a  machine  which  consti- 
tutes its  sole  means  of  income.  Sheer 
v.  Hoyt,  13  Cal.  App.  662,  110  Pac. 
477;  Neher  v.  Hansen,  12  Cal.  App. 
370,  107  Pac.  565;  Geraghty  v.  Ban- 
daJl,  18  Colo.  App.  194,  70  Pac.  767. 
See  Gutheil  v.  Goodrich,  160  Ind.  92, 
66  N.  E.  446;  Farmers'  &  Merchants' 
State  Bank  v.  Shaffer  (Iowa),  147  N. 
W.  851;  Campbell  v.  Park,  128  Iowa 
181,  104  N.  W.  799,  101,  N.  W.  861; 
Lufkin  V.  ©utting,  225  Mass.  599,  114 
N.  B.  822, 

A's  to  the  amount  of  ore  in  the  cor- 
poration's  mine,  the  cost  of  mining  it, 
etc.  Ginn  v.  Almy,  212  Mass.  486, 
99  N.  B.  276;  Loud  v.  Solomon,  188 
Mich.  7,  154  N.  W.  73;  Hubbard  v. 
Oliver,  173  Mich.  337,  139  N.  W.  77. 

As  to  quantity  and  quality  of  ore 
in  mine,  etc.  Hill  v.  Dillon,  151  Mo. 
App.  86,  131  S.  W.  728;  Id.  176  Mo. 
App.  192,  161  S.  W.  881.  See  Ger- 
ardi  v.  Gardner,  255  Mo.  538,  164  S. 
W.  568,;  Stern  v.  Stern,  122  N.  Y. 
App.  Div.  821,  107  N.  Y.  Supp.  900. 

That  it  had  orders  for  the  manufac- 
ture of  a  specified  number  of  articles. 
Tarara  v.  Novelty  Elec.  Mfg.  Co.,  136 
Minn.  216,  161  N.  W.  409. 

That  the  corporation  owned  a  cer- 
tain patent  under  which  the  articles 
manufactured  by  it  were  protected. 
Tard,ra  v.  Novelty  Elec.  Mfg.  Co.,  136 
Minn.  216,  161  N.  W.  409. 
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the  statements  are  mere  expressions  of  opinion,  or  what  is  known  as 
mere  "puffing."*^ 

§3865.  — Representations  as  to  financial  condition  of  the  corpo- 
ration. False  representations  as  to  the  financial  condition  of  the 
corporation  may  constitute  actionable  fraud,*®  as,  for  example,  rep- 


That  it  had  large  and  substantial 
assets.  Potts  v.  Lambie,  138  N.  Y. 
App.  Div.  144,  122  N.  Y.  Supp.  935; 
Id.  157  N.  Y.  App.  Div.  800,  142  N. 
Y.  Supp.  795;  High  v.  Berret,  148  Pa. 
St.  261,  23  Atl.  1004;  Barnard  v. 
Tidrick,  35  S.  D.  403,  152  N.  W.  690. 

The  rule  applies  also  to  representa- 
tions that  mines,  etc.,  belong  to  com- 
pany. Foix  V.  Moeller,  —  Tex.  Civ. 
App.  — ,  159  S.  W.  1048 ;  as  to  value 
,  of  assets,  Eeed  v.  Holloway  (Tex. 
Civ.  App.),  127  S.  W.  1189;  as  to 
value  of  property,  Ogden  Valley  Trout 
&  Eesort  Co.  v.  Lewis,  41  Utah  183, 
125  Pac.  687. 

Evidence  a/s  to  the  actual  value  of 
the  property  is  admissible  on  the  issue 
as  to  the  falsity  of  a  representation 
as  to  its  value.  Hancock  v.  Luke,  46 
Utah  26,  148  Pae.  452;  Ogden  Valley 
Trout  &  Eesort  Co.  v.  Lewis,  41  Utah 
183,  125  Pae.  687j  S.  E.  McGowan 
Co.  V.  Carlson,  79  Wash.  92,  139  Pac. 
869;  Borde  v.  Kingsley,  76  Wash.  613, 
136  Pac.  1172;  McFeron  v.  Shoemak- 
er, 73  Wash.  450,  131  Pae.  1126;  Gray 
v.  Beeves,  69  Wash.  374,  125  Pac. 
162;  Breese  v.  Hunt,  67  Wash.  398, 
121  Pae.  853;  Cunningham  v.  Morris, 
56  Wash.  341,  105  Pac.  839. 

Such  representations  are  as  to  mat- 
ters of  fact,  and  not  as  to  matters  of 
opinion.  S.  E.  McGowan  Co.  v.  Carl- 
son, 79  Wash.  92,  139  Pac.  869; 
,  Breese  v.  Hunt,  67  Wash.  398,  121 
Pac.  853. 

SSiuinols.  Crocker  v.  Manley,  164 
111.  282,  56  Am.  St.  Eep.  196,  45  N.  E. 
577. 

MaiylaMd.  Boulden  v.  Stilwell, 
100  Md.  543,  1  L.  E.  A.  (N.  8.)  258, 
60  Atl.  609. 


Missotiri.  Union  Nat.  Bank  v. 
Hunt,  76  Mo.  439. 

New  York.  Ellis  v.  Andrews,  56  N. 
Y.  83,  15  Am.  Eep.  379. 

Rhode  Island.  Handy  v.  Waldron, 
18  E.  I.  567,  49  Am.  St.  Eep.  794,  29 
Atl.  143. 

Compare  Nysewander  v.  Lowman, 
124  Ind.  584,  24  N.  E.  355. 

Puffing  mining  claims,  or  making 
glowing  predictions  as  to  how  they 
will  pan  out,  does  not  amount  to  fraud 
where  the  parties  are  compos  mentis 
and  deal  at  arm's  length.  Burwash 
V.  Ballon,  230  111.  34,  15  L.  E.  A.  (N. 
S.)  409,  82  N.  E.-  355. 

Mere  opinions  as  to  the  value  of 
corporate  assets  are  not  ground  for 
rescission.  Templeton  v.  Warner,  89 
Wash.  584,  157  Pae.  458,  154  Pac. 
1081. 

86  United  States.  Merrill  v.  Florida 
Ijand  &  Improvement  Co.,  60  Fed.  17. 

Arkansas.  Porter  v.  Morris,  199  S. 
W.  106;  Grant  v.  Ledwidge,  109  Ark. 
297,  160  S.  W.  200;  Haldiman  v.  Taft, 
102  Ark.  45,  143  S.  W.  112;  Hunt  v. 
Davis,  98  Ark.  44,  135  S.  W.  458; 
Evatt  V.  Hudson,  97  Ark.  265,  133  S. 
W.  1023. 

District  of  Oolumbia.  Magruder  v. 
Montgomery,  33  App.  Cas.  133. 

Floritla.  See  Florida  Cigar  &  To- 
bacco Co.  V.  Baker  &  Holmes  Co.,  62 
Fla.  487,  57  So.  174. 

Illinois.  Arnold  v.  Dodson,  272  111. 
377,  112  N.  E.  70;  Murray  v.  Tolman, 
162  111.  417,  44  N.  E.  748,  rev'g  54  111. 
App.  420. 

Iowa.  Maine  v.  Midland  Inv.  Co., 
132  Iowa  272,  109  N.  W.  801;  Camp- 
bell V.  Park,  128  Iowa  181,  104  N.  W. 
799,  101  N.  W.  861. 
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resentations  that  it  is  solvent,^''  or  as  to  the  condition  of  its  business,*' 
or  as  to  its  previous  net  earnings,'®  or  that  it  is  not  indebted  at  all, 


Kentucky.  Head  v.  Oglesby,  175 
Ky.  613,  194  S.  W.  793;  Gooch  v.  Col- 
lins, 156  Ky.  282,  160  S.  W.  1038. 

Michigan.  Loud  v.  Solomon,  188 
Micli.  7,  154  N.  W.  73. 

Minnesota.  Ludowese  v.  Amidon, 
124  Minn.  288,  144  N.  W.  965. 

Mississippi.  Jones  v.  Barnes,  107 
Miss.  800,  66  So.  212. 

ITebraska.  Carruth  v.  Harris,  41 
Neb.  789,  60  N.  "W.  106. 

New  Hampsliire.  Lawton  v.  Kit- 
tredge,  30  N.  H.  500. 

New  Jersey.  Bingham  v.  Fish,  86 
N.  J.  L.  316,  90  Atl.  1106. 

New  York.  Townsend  v.  Telt- 
housen,  156  N.  Y.  618,  51  N.  E.  279, 
afe'g  90  Hun  89,  35  N.  Y.  Supp.  538; 
Canadian  Agency  v.  Assets  Eealiza- 
tion  Co.,  165  App.  Div.  96,  150  N.  Y. 
Supp.  758;  Sohafuss  v.  Betts,  94  Misc. 
463,  157  N.  Y.  Supp.  608,  aff'd  175 
App.  Div.  893,  160  N.  Y.  Supp.  1145; 
C'azeaux  v.  Mali,  25  Barb.  578;  Miller 
V.  Curtiss,  59  N.  Y.  Super.  Ct.  127. 
See  also  Thayer  v.  Schley,- 137  App. 
Div.  166,  121  N.  Y.  Supp.  1064. 

North  Carolina.  Blacknall  v.  Eow- 
land,  116  N.  C.  389,  21  S.  E.  296. 

Texas.  Cherry  v.  First  Texas  Chem- 
ical Mfg.  Co.,  103  Tex.  82,  123  S.  W. 
689,  rev'g  judgment  (Tex.  Civ.  App.), 
115  S.  W.  81;  Pridham  v.  Weddington, 
74  Tex.  354,  12  S.  W.  49;  Eobinson  v. 
Aldredge,  —  Tex.  Civ.  App.  -. — ,  198 
a.  W.  413;,Foix  v.  Moeller,  —  Tex. 
Civ.  App.  — ,  159  S.  W.  1048;  Collins 
V.  Chipman,  41  Tex.  Civ.  App.  563, 
95  S.  W.  666;  Hume  v.  Steele  (Tex. 
Civ.  App.),  59  S.  W.  812. 

Utah.'  Hancock  v.  Luke,  46  Utah 
26,  148  Pac.  452;  Morrison  v.  Snow,  26 
Utah  247,  72  Pac.  924. 

Virginia.  Jordan  v.  Walker,  115 
Va.  109,  78  S.  E.  643. 

Washington.  Gates  v.  Gregory,  91 
Wash.  151,  157  Pac.  470;  Boehme  v. 


Broadway  Theater  Co.,  91  Wash.  104, 
157  Pac.  218 ;  Cunningham  v.  Morris, 
56  Wash.  341,  105  Pac.  839. 

Wisconsin.  Warner  v.  Benjamin, 
89  Wis.  290,  62  N.  W.  179. 

See  also  §  614,  supra. 

87  In  an  action  for  false  representa- 
tions inducing  the  purchase  of  stock, 
the  representation  being  that  the  cor- 
poration was  perfectly  solvent,  evi- 
dence was  admissible  that  within  two 
or  three  years  after  the  representa- 
tions were  made  the  corporate  assets 
had  disappeared  and  the  corporation 
was  in  process  of  liquidation;  that 
during  the  time  referred  to  the  earn- 
ings of  the  corporation  had  been  in- 
sufficient to  pay  off  a  purchase  money 
debt  on  part  of  the  plant;  that  just 
prior  to  the  time  the  stock  was  sold 
the  corporation  was  indebted  to  its 
officers  and  employees  for  a  large 
amount;  that  at  the  time  of  the  pur- 
chase of  the  stock  plaintiff  believed 
the  corporation  would  pay  20  per  cent 
dividends.  Collins  v.  Chipman,  41  Tex. 
Civ.  App.  563,  95  S.  W.  666. 

88  Luf  kin  V.  Cutting,  225  Mass.  599, 
114  N.  E.  822 ;  Massey  v.  Luce,  158 
Mich.  128,  122  N.  W.  514;  Boehme  v. 
Broadway  Theater  Co.,  91  Wash.  104, 
157  Pae.  218. 

That  its  business  is  being  conducted 
at  a  profit.  Moyses  v.  Schendorf, 
142  111.  App.  293,  afe'd  238  111.  232, 
87  N.  E.  401. 

That  its  affairs  are  on  a  paying 
basis.  Ogden  Valley  Trout  &  Besort 
Co.  V.  Lewis,  41  Utah  183,  125  Pac. 
687.  , 

That  it  has  an  established  business, 
which  is  paying  at  a  specified  rate. 
Diel  V.  Kellogg,  163  Mich.  162,  128 
N.  W.  420. 

SSMagruder  v.  Montgomery,  .33 
App.  Cas.  (D.  C.)  133;  Canadian 
Agency  v.  Assets  Eealization  Co.,  165 
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or  is  indebted  to  a  certain  extent  only,®"  or  that  its  property  is  unin- 
cumbered or  incumbered  to  a  certain  extent  only.'^ 

It  has  been  held  that  a  representation  by  the  purchaser  that  the 
company  will  be  put  into  the  hands  of  a  receiver  unless  the  stock- 
holder sells  his  stock  is  not  actionable  unless  it  involves  an  actual  mis- 
representation as  to  the  value  of  the  stock,  or  possibly  a  showing  that 
it  became  more  valuable  because  of  existing  facts  which  the  purchaser 
was  bound  to  disclose.®^ 

§  3866.  —  Representations  as  to  dividends.  False  representations 
that  certain  dividends  have  been  paid  on  the  stock,®*  or  are  about  to 


N.  T.  App.  Div.  96,  150  N.  T.  Supp. 
758;  Eumsey  v.  Shaw,  212  Pa.  576, 
61  Atl.  1109;  Jackson  v.  Stockert,  75 
W.  Va.  482,  89  S.  E.  359,  84  S.  B. 
919. 

90  Alabama.  Merritt  v.  Ehrman, 
116  Ala.  278,  22  So.  514. 

Arkansas.  Eiehey  v.  Brinks,  100 
Ark.  629,  140  S.  W.  129. 

California.  Davis  v.  Butler,  154 
Cal.  623,  98  Pac.  1047. 

Colorado.  Gregg  v.  Hayes,  27  Colo. 
App.  412,  149  Pac.  1055. 

Delaware.  Williams  v.  Beltz,  — 
Del.  Super.  Ct.  — ,  101  Atl.  905. 

Iowa.  Farmers '  &  Merchants '  State 
Bank  v.  Shaffer,  147  N.  W.  851; 
Campbell  v.  Park,  128  Iowa  181,  104 
K.  W.  799,  101  N.  W.  861;  Faville'  v. 
Shehan,  68  Iowa  241,  26  N.  W.  131. 

Kentucky.  Drake  v.  Holbrook,  28 
Ky.  L.  Eep.  1319,  92  S.  "W.  297,  25  Ky. 
L.  Eep.  1489,  78  S.  W.  158,  23  Ky.  L. 
Rep.  1941,  66  S.  W.  512. 

Michigan.  Massey  v.  Luce,  158' 
Mich.  128,  122  N.  "W.  514. 

Minnesota.  Ludowese  v.  Amidon, 
124  Minn.  288,  144  N.  "W.  965;  Bed- 
ding V.  Wright,  49  Minn.  322,  51  N. 
W.  1056. 

New  York.  Lambert  v.  Ehnendorf, 
124  App.  Div.  758,  109  N.  Y.  Supp. 
574. 

Pennsylvania.  McElwee  v.  Chan- 
dler, 198  Pa.  575,  48  Atl.  475. 

Virginia.  Jordan  v.  Walker,  115 
Va.  109,  78  S.  E.  643. 
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Washington.  Mills  v.  Knudson,  54 
Wash.  614,  103  Pac.  1123. 

A  seller  of  stock  who  falsely  rep- 
resents that  the  corporation  has  no 
debts  is  not  thereby  estopped  to  as- 
sert an  indebtedness  of  the  corpora- 
tion to  him.  and  hence  the  purchaser 
may  rescind  for  such  representation. 
Merritt  v.  Ehrman,  116  Ala.  278,  22 
So.  514. 

As  to  the  effect  of  a  representation 
by  the  seller  that  there  are  no  out- 
standing obligations  against  the  cor- 
poration on  his  right  to  enforce  such 
an  obligation  running  to  himself,  see 
Clarke  v.  Marks,  111  Me.  218,  88  Atl. 
718. 

91  Stevenson  v.  Marble,  84  Fed.  23; 
Southwestern  E.  Co.  v.  Papot,  67  Ga. 
675;  Lambert  v.  Elmendorf,  124  N. 
Y.  App.  Div.  758,  109  N.  Y.  Supp.  574. 

92  Haverland  v.  Lane,  89  Wash.  557, 
154  Pac.  1118. 

93  Hunt  V.  Davis,  98  Ark.  44,  135 
S.  W.  458;  Handy  v.  Waldrou,  18  E.  I. 
567,  49  Am.  St.  Eep.  794,  29  Atl.  143; 
Barnard  v.  Tidrick,  35  S.  D.  403,  152 
N.  W.  690;  Breese  v.  Hunt,  67  Wash. 
398,  121  Pac.  853. 

That  it  had  earned,  declared  and 
paid  dividends  at  a  certain  rate  dur- 
ing specified  years.  Potts  v.  Lambie, 
138  N.  Y.  App.  Div.  144,  122  N.  Y. 
Supp.  935. 

See«also  §  616,  supra. 
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be  paid,^*  or  have  been  deelared,^^  may  constitute  actionable  fraud. 
And  the  acts  of  directors  of  a  corporation  in  declaring  a  dividend  and 
in  publishing  the  fact  of  its  declaration  for  the  purpose  of  inducing 
the  public  to  purchase  the  stock  of  the  company  in  the  belief  that 
the  dividend  has  been  earned,  when  in  fact  it  had  not  been  earned 
will  sustain  an  action  for  deceit  where  the  other  elements  of  action- 
able fraud  are  shown.'*  But  representations  as  to  future  dividends 
are  mere  predictions  or  expressions  of  opinion,  and  hence  are  not 
actionable.^'' 

§3867.  — Representations  as  to  capital  stock.  False  representa- 
tions as  to  the  amount  of  the  capitalization  of  the  corporation  may 
constitute  actionable  fraud.'^  And  the  same  has  been  held  to  be  true 
of  false  representations  that  certain  other  persons  are  stockholders  in 
the  corporation ;  ^  or  have  invested  a  certain  amount  in  the  business ;  ^ 
or  that  the  stock  is  valid,^  and  of  representations  that  the  stock  is  non- 


94  Lawton  V.  Kittredge,  30  N.  H. 
500. 

Positive  statements  by  the  presi- 
dent and  general  manager  of  a  corpo- 
ration having  an  established  business 
as  to  the  value  of  its  stock  and  the 
dividends  which  it  will  yield  are  not 
mere  expressions  of  opinion.  Gilluly 
V.  Hosford,  45  Wash.  594,  88  Pae. 
1027. 

95'That  an  accruing  dividend  on  pre- 
ferred stock  has  been  declared.  Ir- 
vin  V.  Koehler,  230  Fed.  795. 

96  Dissenting  opinion  in  Ottinger  v. 
Bennett,  144  N.  Y.  App.  Div.  525,  129 
N.  Y.  Supp.  819,  adopted  by  the  Court 
of  Appeals  in  reversing  the  judgment 
of  the  Appellate  Divisiom,  203  N.  Y. 
554,  96  N.  E.  1123. 

97  Alabama.  Armstrong  v.  Walker, 
76  So.  280. 

Georgia.  Coca-'Cola  Bottling  Co.  v. 
Anderson,  13  Ga.  App.  772,  80  S.  E. 
32. 

Iowa.  Garnet  v.  Haas,  165  Iowa 
565,  146  N.  W.  465. 

Maryland.  Eobertson  v.  Parks,  76 
Md.  118,  24  Atl.  411. 

New  York.  Eagle  Savings  &  Loan 
Co.  V.  Beakey,  163  App.  Div.  860,  147 
N.  Y.  Supp.  127. 
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IVest  Virginia.  Stalnaker  v.  Janes, 
68  W.  Va.  176,  69  S.  E.  651. 

Wisconsto.  Warner  v.  Benjamin, 
89  Wis.  290,  62  N.  W.  179. 

98  Armstrong  v.  Walker,  —  Ala.  — , 
76  So.  280;  Le  Master  v.  Hailey,  — 
Tex.  Civ.  App.  — ,  176  S.  W.  818. 

Where  one  contracts  to  sell  60  per 
cent  of  the  common  stock  of  a  corpo- 
ration, a  false  representation  that 
its  entire  capital  stock  consists  of  500 
shares  of  common  stock,  when  in  fact 
it  has  issued  39  shares  of  preferred 
stock  in  addition  thereto,  is  material. 
Kain  v.  Angle,  111  Va.  415,  69  S.  E. 
355. 

See  also  §  615,  supra. 

99  Miller  v.  Barber,  66  N.  Y.  558; 
Ogdeu  Valley  Trout  &  Eesort  Co.  v. 
Lewis,  41  Utah  183,  125  Pac.  687. 

1  Massey  v.  Luce,  158  Mich.  128, 122 
N.  W.  514. 

That  the  seller  and  certain  of  his 
relations  have  an  interest  in  the  com- 
pany to  a  certain  amount.  Gillies  v. 
Linscott,  98  Kan.  78,  157  Pac.  423. 

aCoolidge  v.  Rhodes,  199  111.  24, 
64  N.  E.  1074,  rev'g  96  HI.  App.  17. 
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assessable,  where  they  are  not  merely  expressions  of  opinion  as  to  the 
law.^ 
False  representations  that  the  stock  is  full  paid  are  actionable.* 


SJoplin  V.  Nunaelly,  67  Ore.  566, 
134  Pac.  1177. 

Such  a  representation  is  actionable 
where  the  statute  provides  that  fully 
paid  stock  is  nonassessable  unless 
made  assessable  by  the  articles  of 
incorporation.  Smith  v.  Gilbert,  — 
Utah  — ,  164  Pac.  1026. 

Where  the  corporation  may,  under 
the  law,  contract  with  subscribers  that 
the  stock  shall  be  nonassessable,  a 
representation  that  stock  sold  is  non- 
assessable is  not  an  expression  of  opin- 
ion as  to  the  law  regulating  the  mat- 
ter of  assessments,  but  is  rather  an 
assurance  that  the  corporation  has 
taken  whatever  steps  are  necessary 
to  effectually  waive  its  statutory  right 
to  levy  assessments  thereon,  which  is 
f.  representation  of  fact.  Browne  v. 
San  Gabriel  Eiver  Bock  Co.,  22  Gal. 
App.  682,  136  Pac.  542,  544. 

A  representation  that  the  stock  of 
a  foreign  corporation  is  nonassessable 
is  actionable  where  the  stock  is  as- 
sessable for  failure  to  comply  with 
a  mandate  of  the  statute  requisite  to 
give  it  immunity  from  assessment,  but 
the  contrary  is  true  if  it  appears  that 
it  involved  merely  the  expression  of 
an  opinion  as  to  its  liability  to  assess- 
ment under  the  foreign  law.  Van 
Slochem  v.  ViUard,  207  N.  T.  587, 
101  N.  B.  467,  aff'g  154  N.  Y.  App. 
Div.  161,  138  N.  T.  Supp.  852. 

An  allegation  that  such  a  repre- 
sentation was  made,  and  that  it  was 
false,  and  that  the  defendant  knew 
it  to  be  false,  is  sufficient  on  demurrer, 
since  the  foreign  law  is  a  question 
of  fact,  and  the  court  cannot  say  that 
it  is  impossible  that  the  stock  can 
be  assessed  under  the  law  of  the  state 
where  the  corporation  was  organized. 
Van  Slochem  v.  Villard,  207  N.  Y.  587, 
101  N.  E.  467,  aff'g  154  N.  Y.  App. 


Div.  161,  138  N.  Y.  Supp.  852.  _ 

In  Peters  v.  Lehman,  171  Mo.  App. 
465,  156  8.  W.  783,  a  representation 
that  the  stock  was  fully  paid  and  non- 
assessable was  held  to  refer  to  the 
character  of  the  stock  and  the  lia- 
bility of  the  stockholders  to  the  cor- 
poration, and  to  mean  that  when  the 
purchaser  paid  whatever  price  was 
agreed  upon  in  the  purchase  of  the 
stock,  then  it  would  be  as  between 
him  and  the  company,  fully  paid  and 
nonassessable,  and  not  to  mean  that 
any  stockholder  had  paid  full  par 
value  for  his  stock. 

4  Sykes  v.  Pure  Food  Cider  Co.,  157 
Iowa  601,  138  N.  W.  554;  Joplin  v. 
Nunnelly,  67  Ore.  566,  134  Pac.  1177. 

This  is  true  of  a  false  representa- 
tion that  the  seller  has  paid  for  his 
stock  in  fuU,  Jackson  v.  Stockert,  75 
W.  Va.  .482,  89  S.  E.  359,  84  S.  B. 
919. 

An  assertion  by  the  seller  that  the 
stock  sold  was  fully  paid,  and  that 
the  entire  stock  of  the  corporation 
had  been  paid  for  in  cash  to  the  cor- 
poration at  it^  full  face  value,  was 
held  not  to  be  an  opinion  by  a  rep- 
resentation as  to  facts,  where  he  par- 
ticipated in  its  issuance  and  knew 
that  such  statement  was  untrue.  Coo- 
lidge  v.  Rhodes,  199  111.  24,  64  N.  E. 
1074,  rev'g  judgment  96  111.  App.  17. 

A  statement  that  stock  is  fully  paid 
may  constitute  actionable  fraud  even 
if  a  representation  that  it  is  nonas- 
sessable is  merely  expressive  of  an 
opinion  that  under  the  law  the  shares 
or  certificate  cannot  be  taxed  or  as- 
sessed. Hinkley  v.  Sac  Oil  &  Pipe 
Line  Co.,  132  Iowa  396,  119  Am.  St. 
Eep.  564,  107  N.  W.  629. 

A  false  representation  that  the 
stock  of  a  foreign  corporation  is  fully 
paid  is  actionable,  since  false'  repre- 
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And  where  the  statute  requires  stock  to  be  paid  in  full  before  it 
is  issued,  the  mere  issuance  of  certificates  is  a  representation  that  the 
corporation  has  received  par  value  therefor." 

"Where  stock  is  fraudulently  issued  as  f uU  paid,  when  it  is  not  so  in 
fact,  or  is  issued  for  a  worthless  patent,  or  for  other  property  at  an 
intentional  overvaluation,®  a  subsequent  purchaser  of  such  stock  may 
rescind  on  the  ground  of  fi-aud,  or  maintain  an  action  for  damages, 
if  the  seller  was  a  party  to  the  fraudulent  issue,  or  if  he  had  knowl- 
edge of  the  fraud.'  And  he  may  also  maintain  an  action  for  damages 
against  the  promoters,  directors  or  other  officers  of  the  corporation 
who  were  parties  to  the  fraud.* 

For  a  person  to  sell  stock  which  he  owns  himself,  representing  that 
he  is  selling  the  stock  of  another,^  or  that  it  is  treasury  stock  ^*  is 

sentations  as  to  the  cost  of  a  thing  See  also  §  2543, 3upra. 


are  actionable.  Van  Slochem  v.  Vil- 
lard,  207  N.  Y.  587,  101  N.  E.  467, 
aff'g  154  N.  Y.  App.  Div.  161,  138  N. 
Y.  Supp.  852. 

B  Sykes  v.  Pure  Food  Cider  Co.,  157 
Iowa  601,  138  N.  W.  554. 

6  See  §  3598,  supra. 

7  United  States.  Sturges  v.  Stetson, 
1  Biss.  246,  Fed.  Cas.  No.  13,568; 
Fosdiek  v.  Sturges,  1  Biss.  255,  Fed. 
Cas.  No.  4,956. 

California.  Perking  v.  Cowles,  157 
Cal.  625,  30  L.  R.  A.  (N.  S.)  283,  137 
Am.  St.  Eep.  158,  108  Pac.  711. 

Maine.  Coolidge  v.  Goddard,  77  Me. 
579,  1  Atl.  831. 

Massachusetts.  Beeve  v.  Dennett, 
145  Mass.  23,  11  N.  E.  938. 

Missouri.  Bichard  Hanlon  Millin- 
ery Co.  V.  Mississippi  Valley  Trust 
Co.,  '251  Mo.  553,  158  8.  W.  359. 

New  York.  Barnes  v.  Brown,  80  N. 
y.  527;  Cross  v.  Sackett,  2  Bosw.  617, 
6  Abb.  Pr.  247.  See  also  Ersfeld  v. 
Exner,  128  App.  Div.  135,  112  N.  Y. 
Supp.  561. 

See  also  §  3467,  supra. 

SWindram  v.  French,  151  Mass. 
547,  8  L.  E.  A.  750,  24  N.  E.  914;  Rich- 
ard Hanlon  Millinery  Co.  v.  Missis- 
sippi Valley  Tru^t  Co.,  251  Mo.  553, 
158  S.  W.  359;  Cross  v.  Sackett,  6 
Abb.  Pr.  (N.  Y.)  247. 


9  Mayo  V.  Knowlton,  134  N.  Y.  250, 
31  N.  E.  985.  See  also  McDoel  v. 
Ohio  Valley  Improvement  &  Contract 
Co.'s  Assignee,  18  Ky.  L.  Rep.  294, 
36  S.  W.  175;  Davis  v.  Forman,  229 
Mo.  27,  129  S.  W.  213. 

10  Arkansas.  Porter  v.  Morris,  199 
S,  W.  106. 

Kansas.  Grillies  v.  Linseott,  98  Kan. 
78,  157  Pac.  423. 

Massachusetts.     See  Lufkin  v.  Cut- 
ting, 225  Mass.  599,  114  N.  E.  822. 
,   Minnesota.     Fawkes  v.  Knapp,  165 
N.  W.  236. 

Missourt  See  Fisher  v.  Seitz,  172 
Mo.  App.  162,  157  S.  W.  883. 

Utah.  Smith  v.  Gilbert,  164  Pao. 
1026;  Ogden  Valley  Trout  &  Resort 
Co.  V.  Lewis,  41  Utah  183,  125  Pac. 
687. 

Washington.  Borde"  v.  Kingsley,  76 
"Wash.  613,  136  Pac  1172;  Gray  v. 
Reeves,  69  Wash.  374,  125  Pac.  162. 

The  fact  that  one  who  purchases 
treasury  stock  from  the  corporation 
sells  it  by  falsely  representing  that 
it  is  still  treasury  stock  does  not  ren- 
der him  liable  to  account  to  the  cor- 
poration as  for  sales  of  treasury 
stock.  Chilkat  Gold  &  Copper  Min. 
Co.  V.  Fob,  42  Wash.  201,  84  Pac.  827, 
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actionable  fraud.     But  the  contrary  has  been  held  to  be  true  of  a 
representation,  by  a  person  that  he  has  sold  his  own  stock.^^ 

§  3868.  —  Representations  as  to  value  of  stock.  As  a  general  rule 
statements  as  to  the  pi^esent  or  future  value  of  the  stock  are  mere 
matters  of  opinion,  and  do  not  constitute  actionable  fraud  although 
they  are  false.^^  But  the  contrary  may  be  true,^*  as  where  they  are 
accompanied  by  false  statements  of  fact  in  respect  to  matters  on  which 
the  value  of  the  stock  depends,^*  or  where  the  party  making  them  has, 


11  Boulden  v.  Stilwell,  100  Md.  543, 
1  L.  E.  A.  (N.  S.)  258,  60  Atl.  609. 

IZAxizona.  Hurley  v.  Wilky,  18 
Ariz.  270,  158  Pae.  639,  18  Ariz.  45, 
156  Pae.  83. 

Oolorado.  Moore  v.  Carriek,  26 
Colo.  App.  97,  140  Pae.  485. 

Georgia.  Coca-Cola  Bottling  Co.  v. 
Anderson,  13  Ga.  App.  772,  80  S.  E. 
32. 

Illinois.  Murray  v.  Tolman,  162 
111.  417,  44  N.  E.  748,  rev  'g  judgment 
54  HI.  App.  420;  Auman  v.  MeKibben, 

179  111.  App.  425. 

Iowa.  Stotts  V.  Fairfield,  163  Iowa. 
726,  145  N.  W.  61. 

Kentucky.  Boweu  v.  Walton,  142 
Ky.  509,  134  S.  W.  885 ;  Field  v.  Tur- 
ley,  120  S.  "W.  338. 

Minnesota.  Columbia  Elee.  Co.  v. 
Dixon,  46  Minn.  463,  49  N.  W.  244. 

Missouri.  Davis  v.  Forman,  229 
Mo.  27,  129  S.  "W.  213;  Eigler  v.  Eeid, 
386  Mo.  App.  Ill,  171  S.  W.  952. 

New  York.  Van  Slochem  v.  Villard, 
207  N.  T.  587,  101  N.  E.  467,  aff'g  154 
App.  Div.  161,  138  N.  Y.  Supp.  852; 
Titus  V.  Poole,  145  N.  Y.  414,  40  N. 
E.  228. 

Pennsylvania.  Bdelman  v.  Latshaw, 

180  Pa.  St.  419,  36  Atl.  926. 

Rhode  Island.  Handy  v.  Waldron, 
18  E.  I.  567,  49  Am.  St.  Eep.  794,  29 
Atl.  143. 

Washington.  Shores  v.  Hutchin- 
son, 69  Wash.  329,  125  Pae.  142; 
Sather  v.  Home  Security  Sav.  Bank, 
49  Wash.  672,  96  Pae.  229. 


West  Virginia.  Poole  v.  Camden, 
92  S.  B.  454. 

Mere  commendation,  or  false  rep-  ^ 
resentations  as  to  value,  where  the 
seller  has  an  opportunity  to  ascertain 
its  value  by  ordinary  diligence  and 
inquiry,  does  not  constitute  action-- 
able  fraud,  even  when  made  with  in- 
tent to  deceive.  German  Nat.  Bank's 
Eeeeiver  v.  Nagel,  26  Ky.  L.  Eep.  748, 
82  S.  W.  433. 

Misrepresentations  as  to  the  sell- 
er's chances  of  selling  his  stock  at  a 
good  price  will  not  sustain  an  action 
for  deceit  where  there  are  no  coilfi- 
dential  relations.  Fisher  v.  Budlong, 
10  E.  I.  525. 

See  also  §  618, 'supra. 

13  Tllinois.  Murray  v.  Tolman,  162 
111.  417,  44  N.  B.  748,  rev'g  54  HI. 
App.  420. 

Indiana.  Nysewander  v.  Lowmaai, 
124  Ind.  584,  24  N.  E.  355. 

Michigan.  Keyes  v.  Quinn,  154 
Mich.  668,  118  N.  W.  615;  Maxted  v. 
Fowler,  94  Mich.  106,  53  N.  W.  931. 

New  York.  Titus  v.  Poole,  73  Hun 
383,  26  N.  Y.  Supp.  451. 

North  Carolina.  Blacknalt  v.  Eow- 
land,  116  N.  C.  389,  21  S.  E.  296. 

Pennsylvania.  Weaver  v.  Cone,  174 
Pa.  St.  104,  34  Atl.  551. 

Rhode  Island.  Handy  v.  Waldron, 
18  E.  I.  567,  49  Am.  St.  Eep.  794,  29 
Atl.  143. 

14  See  Stotts  v.  Fairfield,  163  Iowa 
726,  145  N.  W.  61;  Stern  v.  Stern,  122 
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or  assumes  to  have,  special  knowledge  as  to  its  value,  and  knows  that 
the  other  party  is  ignoriant  of  its  value  and  is  relying  on  his  repre- 
sentations on  the  subject ;  ^*  or  where  the  parties  act  on  a  basis  of 
trust  and  confidence.^^ 

False  representations  as  to  the  price  paid  for  the  stock  by  the 
seller,^''  or  as  to  the  price  paid  for  other  stock,^*  or  that  other  parties 
are  purchasing  stock  'from  the  seller  at  the  same  priee,^*  have  been 


N.  T.  App.  Div.  821,  107  N.  Y.  Supp. 
900. 

IS  Murray  v.  Tolman,  162  111.  417, 
44  N.  E.  748,  rev'g  judgment  54  111. 
App.  420;  Auman  v.  McKibbeu,  179 
*  111.  App.  425;  Ohlwine  v.  PfafEman,  52 
Ind.  App.  357,  100  N.  E.  777;  Ludo- 
wese  V.  Amidon,  124  Minn.  288,  144 
N.  W.  965;  Poole  v.  Camden,  —  W. 
Va.  — ,  92  S.  E.  454. 

A  representation  by  a  director  as  to 
the  book  value  of  the  ^tock  made  in 
response  to  an  inquiry  by  one  who 
purchases  the  stock  from  him  may  be 
actionable.  Long  v.  Douthitt,  142  Ky. 
427,  134  S.  W.  453. 

A  false  representation  by  the  pur- 
chaser, a  New  York  broker,  as  to  the 
highest  price  of  the  stock  in  that  city, 
is  ground  for  rescission,  where  the 
seller  lives  in  Kansas  City  and  the 
stock  is  not  listed.  Dawson  v.  Flin- 
ton,  195  Mo.  App.  75,  190  S.  W. 
972. 

Positive  statements  by  the  president 
and  general  manager  of  a  corpora- 
tion having  an  established  business  as 
to  the  value  of  its  stock  and  the 
dividends  which  it  will  yield  are  not 
mere  expressions  of  opinion.  Gilluly 
V.  Hosford,  45  Wasji.  594,  88  Pac. 
1027. 

"Where  the  seller  purports  to  give 
his  opinion,  knowing  the  buyer  relies 
on  it,  and  at  the  same  time  conceals 
from  the  buyer  a  fact  which  he  knows 
would  cause  the  buyer  to  distrust  or 
to  place  less  confidence  in  the  opin- 
ion given,  the  law  does  condemn  the 
act  and  will  relieve  against  it."    Da- 


vis V.  Forman,  229  Mo.  27,  129  S.  W. 
213. 

In  Stotts  V.  Fairfield,  163  Iowa  726, 
145  N.  W.  61,  statements  by  the  seller, 
who  was  a  director  of  the  company, 
and  who  knew  all  the  .facts  upon 
which  the  value  of  the  stock  depend- 
ed, as  to  its  present  and  future  value, 
accompanied  by  a  guaranty  aa  to  its 
value,  and  an  intentional  concealment 
of  material  facts  as  to  the  condition 
of  the  company,  were  held  to  consti- 
tute ground  for  rescission. 

16  Edelman  v.  Latshaw,  180  Pa.  St. 
419,  36  Atl.  ^26;  Fisher  v.  Budlong, 
10  B.  I.  525;  Poole  v.  Camden,  —  W. 
■Va.  — ,  92  S.  E.  454. 

17  A .  false  statement  that  the  ven- 
dor is  selling  the  stock  for  what  It 
cost  him  is  actionable,  especially 
where  the  parties  contemplate  future 
business  relations  to  grow  out  of  the 
sale  of  the  stock.  Kohl  v.  Taylor,  62 
Wash.  678,  35  L.  E.  A.  (N.  S.)  174, 
114  Pac.  874. 

See  also  Gilbert  v.  Seitz,  170  Mo. 
App.  569,  157  S.  W.  118. 

18  See  Weaver  v.  Cone,  174  Pa.  St. 
104,  34  Atl.  551. 

A  representation  that  the  person 
making  it  paid  par  for  his  stock  is  a 
representation  as  to  a  material  ex- 
isting fact,  and  not  the  mere  expres- 
sion orf  an  opinion  as  to  value.  Ohl- 
wine V.  PfafEman,  52  Ind.  App.  357, 
100  N.  E.  777. 

iSKllgore  V.  Bruce,  166  Mass.  136, 
44  N.  E.  108. 

Where  plaintiff  was  induced  to  pur- 
chase stock  by  a  r»presentation  of  tli» 
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held  to  be  actionable.    But  some  courts  hold  that  false  representations 
as  to  what  the  stock  cost  the  seller  do  not  constitute  actionable  fraud.*" 

§  3860.  —  Further  illustrations.  False  representations  that  a  par- 
ticular person  in  whom  the  purchaser  has  confidence  is  a  director  .of 
the  corporation ;  *^  or  that  the  seller  has  arranged  with  the  other  stock- 
holders and  the  directors  that  if  the  purchaser  takes  the  stock  he 
will  be  made  a  director  and  given  a  corporate  office  at  a  stated 
salary;''*  or  that  the  agent  making  the  sale  has  the  right  to  sell  the 
stock ;  *^  have  been  held  to  be  actionable.  But  a  seller  of  stock  cannot 
rescind  or  maintain  an  action  foy  damages  merely  because  of  false 
representations  by  the  purchaser  as  to  his  reason  or  purpose  in  making 
the  purchase.** 

An  exchange  of  stock  of  one  corporation  for  stock  of  another  cor- 
poration may  be  rescinded  for  false  representations  that  it  will  result 
in  giving  the  latter  corporation  control  of  the  former.** 

§  3870.  —  Expressions  of  opinion,  promises  or  predictions.  Mere 
expressions  of  opinion  **  or  mere  predictions,  prophecies  or  promises 


defendant  that  iie  would  purchase  an  23  Le  Master  v.  Hailey,  —  Tex.  Civ. 


equal  amount,  which  would  give  them 
a  controlling  interest,  and  at  the  time 
when  plaintiff  paid  for  his  stock  de- 
fendant gave  his  check  to  the  seller 
for  an  equal  amount,  which  was  later 
returned  to  him,  and  the  plaintiff's 
money  was  divided  between  the  pur- 
chaser and  the  defendant,  it  was  held 
that  there  was  a  fraud  for  which  the  ■ 
piaintiff  could  rescind.  Seaver  v. 
Snider,  21  Colo.  App.  431,  122  Pae. 
402. 

20  Gassett  v.  Glazier,  165  Mass.  473, 
43  N.  E.  193. 

In  Fisher  v.  Seitz,  172  Mo.  App. 
162,  157  S.  W.  883,  it  is  said  that  the 
mere  statement  by  the  vendor  of  what 
the  stock  cost  him  will  not  ordinarily 
he  regarded  as  matter  on  which  a  ven- 
dee should  rely,  or  as  fraud  or  de- 
ception in  law. 

21  Gates  V.  Gregory,  91  Wash.  151, 
157  Pac.  470. 

22  Schwab  V.  Bsbenshade,  151  Wis. 
513,  139  N.  W.  420. 


App.  — ,  176  S.  W.  818. 

24Byrd  v.  Bautman,  85  Md.  414, 
36  Atl.  1099.  Compare  Edelman  v. 
Latshaw,  180  Pa.  St.  419,  36  Atl.  926, 
where  there  were  also  false  represen- 
tations as  to  the  value  of  the  stock. 

25  Jahu  V.  Reynolds,  115  N.  Y.  App. 
Div.  647,  101  N.  Y.  Supp.  293. 

26  United  States.  Farwell  v.  Colo- 
nial Trust  Co.,  147  Fed.  480. 

Arizona.  Hurley  v.  Wilky,  18  Ariz. 
270,  158  Pac.  639,  18  Ariz.  45,  156  Pac. 
83.       ' 

Georgia.  Coca-Cola  Bottling  Co.  v. 
Anderson,  13  Ga.  App.  772,  80  S.  E.  32. 

lUinols.  Arnold  v.  Dodson,  272  111. 
377,  112  N.  E.  70. 

Iowa.  Marquardt  v.  Bartlett,  173 
Iowa  745,  155  N.  W.  1014. 

Maryland.  Robertson  v.  Parka,  76 
Md.  118,  24  Atl.   411. 

Minnesota.  Columbia  Blec.  Co.  v. 
Dixon,  46  Minn.  463,  49  N.  W.  244. 

Missouri.  Fisher  v.  Seitz,  172  Mo. 
App.  162,  157  S.  W.  883. 
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as  to  future  events  or  conditions ''"'  do  not  ordinarily  constitute  action- 
able fraud.  Representations  as  to  the  present  or  future  value  of  the 
stock  generally  come  within  this  rule.^  And  the  same  is  generally 
true  of  representations  as  to  future  dividends,  or  as  to  the,.,  future 
earnings  of  the  company,*^  or  as  to  the  future  value  of  property 
owned  by  it,^°  or  statements  that  stock  not  yet  issued  will  be  full 
paid  and  nonassessable.*^  But  a  promise,  which  the  person  making 
it  has  no  intention  at  the  time  of  performing,  may  constitute  fraud.'^ 
And  "matters  which  might  otherwise  be  only  expressions  of  opinion, 
when  stated  as  accomplished  facts  by  one  of  the  parties  to  a  con- 
tract and  accepted  and  jelied  upon  by  the  other  as  such,  may,  and 
often  do,  become  the  basis  of  actions  for  fraudulent  misrepresenta- 
tions. "  ** 

§3871.  — Representations  as  to  the  law.    Generally  false  repre- 
sentations as  to  the  law  do  not  constitute  actionable  fraud,**  although 

Kliode  Island.     Handy  v.  Waldron,  Eepresentations  as  to  future  or  con- 

tingent events,  aueh  as  a  prediction  of 
the  future  insolvency  of  the  company, 
or  a  representation  that  the  person 
making  it  is  going  to  sell  his  stock,  or 
that  the  plaintifE  will  be  voted  out  of 
^he  office  which  he  holds,  do  not  con- 
stitute actionable  fraud.  Boulden  v. 
Stilwell,  100  Md.  543,  1  L.  E.  A.  (N. 
S.)  258,  60  Atl.  609. 

28  See  §  3868,  supra. 

29  Downes  v.  Self,  28  Tex.  Civ.  App. 
356,  67  S.  W.  897. 

30  Marquardt  v.  Bartlett,  173.  Iowa 
745,  155  N.  W.  1014. 

31  Fp,rwell  V.  Colonial  Trust  Co.,  147 
Fed.  480. 

32  Southern  Loan  &  Trust  Co.  v. 
Gissendaner,  4  Ala.  App.  523,  58  So. 
737. 

33  Sheer  v.  Hoyt,  13  Cal.  App.  662, 
110  Pac.  477. 

84  Hooker  v.  Midland  Steel  Co.,  215 
111.  444,  106  Am.  St.  Bep.  170,  74  N. 
E.  445;  Murray  v.  Tolman,  162,111. 
417,  44  N.  E.  748,  rev  'g  judgment  54 
111.  App.  420;  Eogan  v.  Illinois  Trust 
&  Savings  Bank,  93  111.  App.  39,  aff'cl 
194  111.  600,  62  N.  E.  834. 

See  also  §  620,  supra. 


18  E.  I.  567,  49  Am.  St.  Eep.  794,  29 
Atl.  143. 

Wisconsin.  Warner  v.  Benjamin,  89 
Wis.  290,  62  N.  W.  179. 

27  United  States.  Farwell  v.  Colo- 
nial Trust  Co.,  147  Fed.  480. 

Alabama.  Southern  Loan  &  Trust 
Co.  V.  Gissendaner,  4  Ala.  App.  523, 
58  So.  737. 

Florida.  Florida  Cigar  &  Tobacco 
Co.  V.  Baker  &  Holmes  Co.,,  62  Fla. 
487,  57  So.  174. 

Illinois.  Arnold  v.  Dodson,  272  111. 
377, 112  N.  E.  70. 

Indiana.  Smith  v.  Parker,  148  Ind. 
127,  45  N.  E.  770. 

Iowa.  Marquardt  v.  Bartlett,  173 
Iowa  745,  155  N.  W.  1014 ;  State  Bank 
of  Indiana  v.  Gates,  114  Iowa  323,  86 
N.  W.  311. 

Maryland.  Boulden  v.  Stilwell,  100 
Md.  543,  1  L.  E.  A.  (N.  S.)  258,  60 
Atl.  609;  Eobertson  v.  Parks,  76  Md. 
118,  24  Atl.  411. 

IVUcliigan.  Hubbard  v.  Long,  105 
Mieh.  442,  63  N.  W.  644. 

Missouri.  Eigler  v.  Eeid,  186  Mo. 
App.  Ill,  171  S.  W.  952. 

Wisconsin.  Warner  v.  Benjamin,  89 
Wis.  290,  62  N.  W.  179. 
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there  are  exceptions  to  this  rule  in  equity.*^  It  has  been  held  that 
a  representation  that  the  corporation  is  legally  organized  is  ground 
for  rescission,  where  it  has  failed  to  comply  with  certain  of  the 
statutory  requireme,nts  as  a  result  of  which  the  stockholders  are  in- 
dividually liable  for  the  corporate  debts.**  And  false  statements  by 
the  seller  of  stock  as  to  the  powers  of  the  corporation  under  its 
charter,  although  they  relate  to  matter  of  law,  may  constitute  fraud 
if  accompanied  by  false  statements  or  concealment  of  facts  bearing 
on  the  question,  and  which  were  known  to  the  seller  and  not  to  the 
purchaser.*''  False  statements  that  stock  sold  is  nonassessable  may 
also  be  actionable  under  some  circumstances.*' 

§3872.  — Nandisclosure  or  concealment  of  facts.  Where  there 
is  no  relation  of  trust  and  confidence  between  the  parties,  and  no  duty 
to  speak,  failure  of  the  buyer  or  seller  of  stock  to  disclose  facts  affect- 
ing its  value  does  not  constitute  actionable  fraud,*'  unless  he  makes 


35  See  Hurray  v.  Tolman,  162  111. 
417,  44  N.  E.  748,  rev'g  judgment  54 
III.  App.  420. 

In  Bolton  v.  Prather,  35  Tex.  Civ. 
App.  295,  80  S.  W.  666,  a  rescission 
was  granted  because  of  false  repre- 
sentations that  the  company  was  in- 
corporated, but  both  parties  believed 
that  such  representations  were  true, 
and  it  does  not  clearly  appear  from 
the  opinion  whether  relief  was  granted 
on  the  ground  of  fraud,  or  on  the 
ground  of  a  mutual  mistake  of  fact. 

36  Maine  v.  Midland  Inv.  Co.,  132 
Iowa  272,  109  N.  W.  801. 

37  Murray  v.  Tolman,  162  111.  417, 
44  N  E.  748,  rev'g  54  111.  App.  420. 

38  See  §  3867,  supra. 

39  Arkansas.  See  McDouough  v. 
Williams,  77  Ark.  261,  8  L.  E.  A.  (N. 

'S.)  452,  7  Ann.  Cas.  276,  92  S.  W. 
783. 

California.  Wise  Eealty  Co.  v. 
Stewart,  169  Oal.  176,  146  Pae.  534. 
See  generally  Bacon  v.  Soule,  19  Cal. 
App.  428,  126  Pac.  384. 

Georgia.  See  Oliver  v.  Oliver,  118 
Ga.  362,  45  S.  E.  232. 

Illinois.  Bawden  v.  Taylor,  254  111. 
464,  98  N.  E.  941,  aflf'g  166  111.  App. 


443;  Hooker  v.  Midland  Steel  Co.,  215 
HI.  444,  106  Am.  St.  Eep.  170,  74  N. 
E.  445. 

Iowa.  Gamet  v.  Haas,  165  Iowa  565, 
146  N.  W.  465;  Stotts  v.  Fairfield,  163 
Iowa  726,  145  N.  W.  61. 

Kentucky.  See  Kirtley's  Adm'x  v. 
Shinkle,  24  Ky.  L.  Eep.  608,  69  S.  W. 
723. 

Maine.  Furber  v.  Fogler,  97  Me. 
585,  55  Atl.  514. 

Massachusetts.  Watts  v.  Stevenson, 
165  Mass.  518,  43  N.  E.  497. 

Mlchigaoi.  Walsh  v.  Goulden,  130 
Mich.  531,  90  N.  W.  406. 

Missouri.  Bradbury  v.  Smith,  181 
S.  W.  415. 

New  Jersey.  Crowell  v.  Jackson, 
53  N.  J.  L.  656,  23  Atl.  426. 

New  York.  Eothmiller  v.  Stein,  143 
N.  T.  581,  26  L.  E.  A.  148,  38  N.  E. 
718. 

Pennsylvania.  Eose  v.  Barclay,  191 
Pa.  St.  594,  45  L.  E.  A.  392,  43  Atl. 
385. 

Khode  Island.  Fisher  v.  Budlong, 
10  E.  I.  525. 

South  Carolina.  Jones  v.  Garling- 
ton,  44  8.  0.  533,  22  S.  E.  741. 

Tennessee.    Shaw  v.  Cole  Mfg.  Co., 


VIPriv.  Corp. — 35 
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false  representations,  or  induces  the  other  party  not  to  make  in- 
quiries.*" So  the  sale  of  worthless  stock,  even  though  the  seller  may 
know  that  it  is  worthless,  does  not  constitute  fraud  in  the  absence  of 
false  representations  or  a  relation  of  trust  and  confidence  imposing 


132  Tenn.  210,  L.  E.  A.  1916  B  706, 
177  S.  W.  479. 

Utah.  Haarstick  v.  Fox,  9  Utah 
110,  33  Pac.  251. 

Washington.  Haverland  v.  Lane, 
89  "Wash.  557,  154  Pac.  1118;  O'Neile 
V.  Ternes,  32  Wash.  528,  73  Pao.  692. 

Wisconsin.  Cazier  v.  Hart,  158 
Wis.  362,  148  N.  W.  860. 

"The  mere  silence  of  a  person,  in 
regard  to  facts  which  it  is  not  his 
duty  to  disclose,  does  not,  in  itself, 
constitute  fraud."  Stotts  v.  Fair- 
field, 163  Iowa  726,  145  N.  W.  61. 

The  fact  that  one  who  has  sold 
stock,  "including  all  dividends  due  or 
to  become  due  thereon, ' '  did  not  know 
that  a  stock  dividend  had  been  de- 
clared, while  the  purchaser  did  know, 
but  failed  to  disclose  such  fact,  does 
not  entitle  the  seller  to  rescind  on 
the  ground  of  fraud,  where  both  par- 
ties were  stockholders,  and  had  abun- 
dant and  equal  opportunities  of 
knowledge.  Eose  v.  Barclay,  191  Pa. 
St.  594,  45  L.  E.  A.  392,  43  Atl.  385. 

An  attempt  was  made  by  a  railroad 
company,  through  a  trust  company, 
to  secure  the  majority  of  the  stock  of 
a  ferry  company.  Upon  the  condi- 
tion that  a  majority  of  the  stock  be 
BO  acquired,  an  offer  was  made  to 
stockholders  in  the  ferry  company  of 
a  specified  sum  per  share.  The  court 
held  that  the  fact  that  certain  of 
the  shares  were  purchased  by  the 
trust  company  from  outside  parties 
at  a  higher  price  in  order  to  S3cure 
the  required  number  of  shares,  this 
fact  not  being  made  known  to  the 
o^her  shareholders  who  accepted  the 
proposition,  did  not  render  the  trans- 
action fraudulent.  Newman  v.  Mer- 
cantile Trust  Co.,  189  Mo.  423,  88  S. 
W.  6. 


See  also   §  621,  supra. 

40Bichey  v.  Brinks,  100  Ark.  629, 
140  S.  W.  129;  Edelman  v.  Latshaw, 
180  Pa.  St.  419,  36  Atl.  926.  See  also 
Nysewander  v.  Lowman,  124  Ind.  584, 
24  N.  E.  355. 

"Where  he  has  reason  to  believe 
that  his  silence  misleads,'  where  he 
purposely  conceals  material  facts, 
which  it  was  his  duty  to  disclose,  and 
where  the  disclosure  would  be  a  con- 
tradiction of  or  tend  to  show  that  the 
statements  made  by  him  were  untrue, 
and  he  knows  that  the  other  party  is 
relying  upon  his  statements  as  true, 
then  his  silence  may  be  an  element  of 
fraud. ' '  Stotts  v.  Fairfield,  163  Iowa 
726,   145  N.   W.   61. 

It  is  ground  for  rescission  where 
the  seller  misrepresents  the  value  of 
the  stock  and  at  the  same  time  fraud- 
ulently conceals  from  the  purchaser 
facts  that  would  cause  the  latter  to 
distrust  his  statements  as  to  value. 
Davis  V.  Forman,  229  Mo.  27,  129  8. 
W.  213. 

The  fact  that  promoters  issue  a  mis- 
leading prospectus  easts  upon  them 
the  aflSrmative  duty  of  informing 
prospective  purchasers  of  the  true  fi- 
nancial condition  of  the  corporation. 
Porter  v.  Morris,  —  Ark.  — ,  199  S. 
W.  106. 

Where  the  president  of  a  corpora- 
tion induced  a  stockholder  to  sell  his 
stock  by  falsely  representing  that  a* 
certain  other  person  would  take  the 
same  and  complete  the  enterprise  for 
which  the  corporation  was  organized, 
but  in  fact  acquired  part  of  the  stock 
'  for  himself,  it  was  held  that  the  stock- 
holder could  rescind  and  sue  for  can- 
cellation of  the  contract.  Simrall  v. 
Williamson,  18  Ky.  L.  Eep.  135,  35  S. 
W.  632. 
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a  duty  to  disclose  the  facts.*^'  Nor  does  the  concealment  by  the  pur- 
chaser of  stock  of  the  fact  that  it  is  being  bought  for  the  interest  or 
account  of  another  corporation  constitute  actionable  fraud.*^ 

But  "where  silence  would  be  misleading,  a  duty  to  speak  may 
arise."  ^'  A  suppression  of  the  truth  may  amount  to  a  suggestion 
of  falsehood,  and  if,  with  intent  to  deceive  either  party  to  the  eon- 
tract  conceals  or  suppresses  a  material  fact  which  he  is  in  good  faith 
bound  to  disclose,  this  is  evidence  of  and  equivalent  to  a  false  repre- 
sentation.** 

Where  a  fiduciary  relation  exists  between  the  parties,  the  person 
in  whom  the  trust  and  confidence  is  imposed,  is  bound  to  make  a  full 
disclosure  of  all  the  facts,**  and  will  not  be  allowed  to  make  any 


41  Long  V.  Symonds,  216  Mass.  595, . 
104  N.  E.   476;   Hunting  v.   Downer, 
151  Mass.  275,  23  N.  B.  832. 

42  Haverland  v.  Lane,  89  Wash.  557, 
154  Pac.  1118. 

43  Stotts  V.  Fairfield,  163  Iowa  726, 

145  N.  "W.  61. 

44  Strong  v.  Eepide,  213  TJ.  S.  419, 
53  L.  Ed.  853;  King  v.  Livingston. 
Mfg.  Co.,  192  Ala.  269,  68  So.  897; 
Soutnern  Loan  &  Trust  Co.  v.  Gissen- 
daner,  4  Ala.  App.  523,  58  So.  737; 
Oliver  v.  Oliver,  118  Ga.  362,  45  S.  E. 
232;  Ottinger  v.  Bennett,  203  N.  T. 
554,  96  N.  E.  1123,  adopting  dissenting 
opinion,  144  N.  Y.  App.  Div.  525,  129 
N.  Y.  Supp.  819,  in  reversing  the  judg- 
ment of  the  Appellate  Division. 

In  estimating  the  probability  of 
purchasers  being  misled  by  a  prospec- 
tus the  court  may  take  into  consider- 
ation the  facte,  suppressed.  Downey 
V.  Einucane,  205  N.  Y.  251,  40  L.  E. 
A.   (N.  S.)    307,  98  N.  E.  391,  afE'g 

146  N.  Y.  App.  Div.  209,  130  N.  Y. 
Supp.  988. 

45  United  States.  Barreda  y  Osma 
V.  Brown,  180  Fed.  194,  aff'd  184  Fed. 
986  (mem.  dec). 

Alabama.  Spenee's  Adm'r  v.  Whit- 
aker,  3  Port.  297;  Southern  Loan  & 
Trust  Co.  V.  Gissendaner,  4  Ala.  App. 
523,  58  So.  737. 

Arkansas.  Matthews  v.  Bordeaux, 
97  Ark.  643,  133  S.  W.  592.     See  also 


McDonough  v.  "Williams,  77  Ark.  261, 
8  L.  R.  A.  (N.  S.)  452,  7  Ann.  Cas. 
276,  92  S.  W.  783. 

OaJifomia.  See  Wise  Realty  Go.  v. 
Stewart,  169  Cal.  176,  146  Pac.  534. 

District  of  Oolumbia.  George  v. 
Ford,  36  App.  Cas.  315. 

Georgia.  Oliver  v.  Oliver,  118  Ga. 
362,  45  S.  B.  232. 

Iowa.  Dawson  v.  National  Life  Ins. 
Co.  of  America,  176  Iowa  362,  L.  R. 
A.  1916  E  878,  157  N.  W.  929. 

Kansas.  Stewart  v.  Harris,  69  Kaji. 
498,  66  L.  R.  A.  261,  105  Am.  St.  Rep. 
178,  2  Ann.  Cas.  873,  77  Pac.  277. 

Missouri  Clubb  v.  Scullin,  235 
Mo.  585,  139  S.  W.  420. 

Rhode  Island.  Fisher  v.  Budlong, 
10  R.  L  525. 

'Washington,  Huston  v.  Harrington, 
58  Wash.  51,  107  Pae.  874;  Landis  v. 
Wintermute,  40  Wash.  673,  82  Pac. 
1000. 

This  rule  does  not  apply  to  an  agent 
whose  duties  are  restricted  to  merely 
ministerial  acts.  Clubb  v.  Scullin,  235 
Mo.  585,  139  S.  W.  420. 

There  is  no  confidential  relation  be- 
tween brother3-in-law  solely  by  reason 
of  the  relationship  within  the  mean- 
ing of  this  rule.  Bawden  v.  Taylor, 
254  111.  464,  98  N.  E.  941,  aff'g  166 
111.  App.  443. 

An  executor  does  not  occupy  a  con- 
fidential   relation    towards    a   legatee 
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profits  for  himself  out  of  the  transaction  without  the  knowledge  and 
consent  of  the  other  party.**  The  duty  of  officers  or  directors  in  this 
respect  when  purchasing  or  selling  stock  of  the  corporation  has  been 
considered  in  a  previous  chapter.*' 

§3873.  — Falsity  of  statement.     Of  course  a  representation  to 
amount  to  fraud  must  be  false  in  fact.*' 


under  the  will  within  the  meaning 
of  this  rule,  and  a  purchase  by  him 
of  her  stock  will  not  be  set  aside  mere- 
ly because  of  his  failure  to  disclose 
facie  known  to  him  concerning  its 
value.  O'Neile  v.  Ternes,  32  Wash. 
528,  73  Pac.  692. 

In  Edelman  v.  Latshaw,  180  Pa. 
St.  419,  36  Atl.  926,  a  purchase  of 
stock  by  an  exeettor  from  one  who 
had  bought  it  at  public  sale  was  set 
aside,  where  the  executor  represented 
that  it  was  of  no  value  and  gave  a 
false  reason  for  wanting  to  purchase 
it,  but  had  found  a  letter  written  to 
his  testator  offering  a  large  price  for 
it,  and  afterwards  sold  it  to  the  writer 
thereof  at  a  large  advance  in  price. 

46  United  States.  Primeau  v.  Gran- 
field,  180  Fed.  847;  Horner  v.  Perry, 
112  Ped.  906. 

Arkansas.  See  McDonough  v.  Wil- 
liams, 77  Ark.  261,  8  L.  B.  A.  (N.  S.) 
452,  7  Ann.  Gas.  276,  92  S.  W.  783. 

California.  Smith  v.  Elderton,  16 
Cal.  App.  424,  117  Pac.  563. 

District  of  Columbia.  George  v. 
T'ord,  36  App.  Gas.  315. 

Georgia.  Oliver  v.  Oliver,  118  6a. 
362,  45  S.  E.  232. 

Iowa.  Dawson  v.  National  Life 
Inj3.  Go.  of  America,  176  Iowa  362, 
L.  E.  A.   1916  E  878,  157  N.  W.  929. 

Nebraska.  Barber  v.  Martin,  67 
Neb.  445,  93  N.  "W.  722. 

Rhode  Island.  Pisher  v.  Budlong, 
10  E.  I.  525. 

Washington.  Landis  v.  Wintermute, 
40  Wash.  673,  82  Pac.  1000. 

A  gale  of  stock  may  De  rescinded 
and    the    purchase     money    recovered 


where  such  sale  was  made  to  the  pur- 
chaser by  an  attorney  in  whom  the 
purchaser  reposed  confidence,  the  sale 
price  to  the  client  purchaser  being 
double  that  at  which  the  corporation 
was  selling  its  own  stock,  and  the 
.  stock  sold  being  that  of  the  attorney. 
Iiandis  v.  Wintermute,  40  Wash.  673, 
82  Pac.  1000. 

47  See  §  2564  et  seq.,  supra, 

48CaJifomia.  Spreckels  v.  Gor- 
rill,  152  Cal.  383,  92  Pac.  1011;  Sheer 
V.  Hoyt,  13  Cal.  App.  662,  110  Pac. 
477. 

Georgia.  Coca-Cola  Bottling  Co.  v. 
Anderson,  13  Ga.  App.  772,  80  S.  E. 
32. 

Illinois.  Moyses  v.  Schendorf,  142 
111.  App.  293,  afe'd  238  111.  232,'  87  N. 
E.  401. 

Iowa.  Marquardt  v.  Bartlett,  173 
Iowa  745,  155  N.  W.  1014. 

Kentucky.  Bowen  v.  Walton,  142 
Ky.  509,  134  S.  W..885. 

Maryland.  Weaver  v.  Shriver,  79 
Md^  530,  30  Atl.  189. 

Massachusetts.  Childs  v.  Krey,  199 
Mass.  352,  85  N.  E.  442. 

Michigan.  Hubbard  v.  Oliver,  173 
Mich.  337,  139  N.  W.  77. 

Missouri.  Eyan  v.  Miller,  236  Mo. 
496,  Ann.  Gas.  1912  D  540,  139  S.  W. 
128;  Fisher  v.  Seitz,  172  Mo.  App. 
162,  157  S.  W.  883;  Peters  v.  Lohman, 
171  Mo.  App.  465,  156  S.  W.  783. 

New  Jersey.  Lams'  v.  Fish,  86  N.  J. 
L.  321,  90  Atl.  1105. 

New  York.  Potts  v.  Lambie,  157 
App.  Div.  800,  142  N.  Y.  Supp.  795;  L. 
D.  Garrett  Co.  v.  Astor,  67  App.  Div. 
595,  73  N.  Y.  Supp.  966;  Gause  v.  Com- 
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Equivocal  statements  in  a  prospectus  may  ponstitute  fraud  thotigh 
they  are  susceptible  of  a  construction  which  would  make  them  accord 
with  the  real  facts,  where  the  apparent  meaning  is  to  the  contrary.** 


§3874.  — Knowledge  pf  falsity  and  intent  to  deceive.  Actual 
fraud  is  essential  to  sustain  an  action  for  deceit.  The  false  repre- 
sentations must  have  been  made  with  intent  to  deceive,  and  the  person 
making  them  must  have  known  them  to  be  false,  or  must  have  made 
them  recklessly,  and  without  any  knowledge  as  to  their  truth  or 
falsity.  Representations  made  in  good  faith  and  in  the  honest  belief 
that  they  were  true  will  not  sustain  such  an  action.*"    In  some  juris- 


monwealth  Trust  'Co.,  44  Misc.  46,  89 
N.  Y.  Supp.  723,  judgment  rev'd  on 
other  grounds  100  App.  Div.  427,  91 
N.  Y.  Supp.  847. 

Oregon.  McMillan  v.  Batten,  52 
Ore.  218,  96  Pac.  675. 

Pennsylvania.  C.  Jutte  &  Co.  v. 
Pfeil,  219  Pa.  520,  69  Atl.  59. 

Texas.  Cowboy  State  Bank  &  Trust 
Co.  V.  Guinn,  —  Tex.  Civ.  App.  ■ — ,  160 
S.  W.  1103;  Downes  v.  Self,  28  Tex. 
Civ.  App.  356,  67  S.  W.  897. 

Washington.  Templeton  v.  Warner, 
89  Wash.  584,  157  Pac.  458,  154  Pao. 
1081. 

West  Virginia.  Stalnaker  v.  Janes, 
68  W.  Va.  176,  69  S.  E.  651. 

Wisconstn.  McMillen  v.  Strange, 
159  Wis.  271,  150  N.  W.  434. 

Where  fraud  is  set  up  as  a  defense 
to  an  action  for  the  price,  it  is  not 
sufficient  to  allege,  by  way  of  con- 
clusion, that  the  representations  were 
false,  but  the  pleader  must  show 
wherein  they  were  false.  McMillan  v. 
Batten,  52  Ore.  218,  96  Pae.  675. 

See  also  §  622,  supra. 

49Bystrom  v.  Willard,  175  N.  Y. 
App.  Div.  433,  162  N.  Y.  Supp.  100, 
appeal  dismissed  220  N.  Y.  765,  li6 
N.  E.  1038. 

60  Alabama.  Southern  Loan  &  Trust 
Co.  v.  Gisaendaner,  ■  4  Ala.  App.  523, 
58  So.  737. 

District  of  Columbia.  Magruder 
V.  Montgomery,  33  App.  Cae.  133. 


Illinois.  Cantwell  v.  Harding,  249 
111.  354,  94  N.  E.  488. 

Iowa.  Campbell  v.  Park,  128  Iowa 
181,  104  N.  W.  799,  101  N.  W.  861. 

Kentucky.  Kirtley's  Adm'x  v. 
Shinkle,  24'  Ky.  L.  Bep.  608,  69  S. 
W.  723;  Foster  v.  Gibson,  18  Ky.  L. 
Eep.  716,  38  8.  W.  144. 

Maryland.  Boulden  v.  Stilwell,  100 
Md.  543,  1  L.  E.  A.  (N.  S.)  258,  60 
Atl.  609. 

Massachusetts.  Cole  v.  Cassidy,  138 
Mass  437,  52  Am.   Eep.  284. 

Missouri.  Wann  v.  Scullin,  210  Md., 
429,  109  8.  W.  688;  Peters  v.  Lohman, 
171  Mo.  App.  465,  156  8.  W.  783. 

New  Jersey.  Lams  v.  Pish,  86  N.  J. 
L.  321,  90  Atl.  1105;  Bingham  v.  Pish, 
86  N.  J.  L.  316,  90  Atl.  1106. 

New  York.  Kountze  v.  Kennedy, 
147  N.  Y.  124,  29  L.  E.  A.  360,  49  Am. 
8t.  Eep.  651,  41  N.  E.  414;  Bystrom  t. 
Villard,  175  App.  Div.  433,  162  N.  Y. 
Supp.  100,  appeal  dismissed  220  N.  Y. 
765,  116  N.  E.  1038;  Canadian  Agency 
V.  Assets  Eealization  Co.,  165  App. 
Div.  96,  150  N.  Y.  Supp.  758;  Potts  v. 
Lambie,  157  App.  Div.  800,  142  N.  Y. 
Supp.  795 ;  Thayer  v.  Sohley,  137  App. 
Div.  166,  121  N.  Y.  Supp.  1064;  Bell 
v.  James,  128  App.  Div.  241,,  112  N. 
Y.  Supp.  750,  aff'd  198  N.  Y.  513,  92 
N.  E.  1078;  Lambert  v.  Elmendorf, 
•  124  App.  Div.  758,  109  N.  Y.  Supp. 
574;  Lyon  v.  James,  97  App.  Div.  385, 
90  N.  Y.  Supp.  28,  afE'd  181  N.  T. 
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dictions  the  same  rule  is  applied  in  suits  to  rescind,  or  where  fraud 
is  set  up  as  a  defense  to  an  action  on  the  contract.^^    And  of  course 


512,  73  N.  E.  1126;  Worthington  v. 
Herrinanii,  89  App.  Div.  627,  88  N.  T. 
Supp.  76,  aff'd  180  N.  Y.  559,  73  N. 
B.  1134. 

Pennsylvania.  High  v.  Berret,  148 
Pa.  St.  261,  23  Atl.  1004. 

Texas.  Foix  v.  Moeller,  —  Tex. 
Civ.  App.  r— ,  159  S.  W.  1048;  Collins 
V.  Chipman,  41  Tex.  Civ.  App.  563,  95 
S.  W.  666. 

Utah.  Ogden  Valley  Trout  &  Re- 
sort Co.  V.  Lewis,  41  Utah  183,  125 
Pac.  687. 

Canada.  Parker  v.  MeQuesten,  32 
Q.  B.  (TJ.  C.)  273. 

England.  Derry  v.  Peek,  14  App. 
Cas.  337. 

There  must  be  proof  of  an  intent  to 
deceive,  or  of  facts  from  which  such 
an  intent  may  be  inferred.  Worthing- 
ton V.  Herrmann,  89  N.  Y.  App.  Div; 
627,  88  N.  Y.  Supp.  76,  aff'd  180  N.  Y. 
559,  73  N.  E.  1134. 

An  intent  to  deceive  will  be  in- 
ferred from  the  fact  that  the  person 
making  the  representations  knew 
them  to  be  false.  Sykes  v.  Pure  Pood! 
Cider  Co.,  157  Iowa  601,  138  N.  W. 
554. 

A  fraudulent  intent  on  the  part  of 
the  author  and  publisher  of  a  pros- 
pectus may  be  inferred  from  the 
falsity  of  the  statements  therein  con- 
tained and  that  alone.  Downey  v. 
rinucane,  205  N.  Y.  251,  40  L.  E.  A. 
(N.  S.)  307,  98  N.  E.  391,  aff'g  146 
N.  Y.  App.  Div.  209,  130  N.  Y.  Supp. 
988. 

"If  one  makes  false  representations 
as  of  his  own  knowledge  and  asserts 
them  to  be  true  when,  indeed,  he  pos- 
sessed no  knowledge  whatever  on  the 
subject,  the  law  then  implies  the 
scienter  because  of  the  reckless  con- 
duct about  such  representation  and 
for  the  reason  that  a  positive  state- 
ment of  the  fact  implies  knowledge 


of  such  fact."  Snider  v.  McAtee,  165 
Mo,  App.  260,  147  S.  W.  136,  aff'd 
(Mo.),  178  S.  W.  484. 

It  is  suficient  if  he  knows  them  to 
be  false,  or,  believing  them  to  be  true, 
has  no  sufBlcient  ground  for  such  be- 
lief. Tinder  such  circumstances  he 
cannot  escape  liability  on  the  ground 
that  he  did  not  intend  to  deceive  the  ■ 
other  party.  It  is  sufficient  that  he 
intended  to  induce  him  to  enter  into 
the  contract.  Spreckel»  v.  Gorrill,  152 
Cal.  383,  92  Pae.  1011. 

One  who  makes  affirmative  repre- 
sentations of  fact  with  the  design  that 
they  shall  be  acted  upon,  is  liable  if 
they  are  so  acted  upon  in  the  belief 
that  they  are  true,  regardless  of  the 
question  of  his  knowledge  of  their 
falsity  or  intent  to  deceive.  Good- 
win V.  Daniel  (Tex.  Civ.  App.),  93  S. 
W.  534. 

61  United  States.  Parwell  v.  Co- 
lonial Trust  Co.,  147  Fed.  480. 

Arkansas.  Hunt  v.  Davis,  98  Ark. 
44,  135  S.  W.  458;  Evatt  v.  Hudson, 
97  Ark.  265,  133  S.  "W.  1023. 

nilnois.  Coolidge  v.  Ehodes,  199 
Hi.  24,  64  N.  E.  1074,  rev'g  96  HI. 
App.  17. 

New  York.  Willetts  v.  Poor,  141 
App.  Div. -743,  126  N.  Y.  Supp.  926; 
Lambert  v.  Elmendorf,  124  App.  Div. 
758,  109  N.  Y.  Supp.  574;  L.  D.  Garrett 
Co.  v.  Clark,  102  App.  Div.  611,  92 
N.  Y.  Supp.  1132,  aff'd  184  N.  Y.  557, 
76  N.  E.  1099;  L.  D.  Garrett  &  Co. 
v.  Appleton,  101  App.  Div.  507,  92 
N.  Y.  Supp.  136,  aff'd  184  N.  Y.  557, 
76  N.  E.  1099 ;  L.  D.  Garrett  Co.  v. 
Astor,  67  App.  Div.  595,  73  N.  Y. 
Supp.  966.  But  see^  Canadian  Agency 
V.  Assets  Eealization  Co.,  165  App.  Div. 
96,  150  N.  Y.  Supp.  758. 

South  Dakota.  Tuthill  v.  Sherman, 
165  N.  W.  4. 

"Actual  or  legal  fraud  is  an  essen- 
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fraud  of  this  character  will  sustain  such  a  suit.^*  But  in  a  number 
of  jurisdictions  it  is  held  that  actual  fraud  is  not  essential  to  rescis- 
sion, and  that  scienter  and  a  fraudulent  intent  need  not  be  shown, 
but  that  it  is  sufficient  if  the  representations  were  made  by  one  upon 
whose  statements  the  other  party  had  a  right  to  rely  and  were  false, 
although  they  were  made  innocently  and  in  the  honest  belief  that 
they  were  true.** 


tial  element  of  those  misstatements 
which  will  induce  a  court  of  equity 
to  set  aside  a, contract  or  sale."  Far- 
well  V.  Colonial  Trust  Co.,  147  Fed. 
480. 

In  order  to  warrant  relief  in  equity 
it  V  not  always  necessary  that  the 
seller  should  have  known  that  his 
statement  was  false,  but  it  is  suffi- 
cient if  he  had  no  good  and  reasonable 
ground  to  believe  it  to  be  true.  Cool- 
idge  V.  Rhodes,  199  111.  24,  64  N.  E. 
1074,  rev'g  96  111.  App.  17. 

"To  rescind  a  contract  upon  the 
ground  of  fraud,  as  to  recover  dam- 
ages upon  the  ground  of  fraud,  scien- 
ter must  be  alleged  and  proved ;  and 
while  either  the  representation  of  a 
fact,  knowing  it  to  be  false,  made 
with  intent  to  deceive,  or  representa- 
tion of  actual  knowledge  of  a  fact 
when  no  such  knowledge  exists  and 
the  fact  is  not  true,  is  sufficient  tw  gup- 
port  a  cause  of  action,  one  of  these 
conditions  must  be  proved  to  exigt 
to  sustain  any  action  based  upon 
fraud."  L.  B.  Garrett  Co.  v.  Apple- 
ton,  101  N.  T.  App.  Div.  507,  92  N.  Y. 
Snpp.  136,  aff'd  184  N.  Y.  557,  76  N. 
E.   1099. 

62  Alabama.  Southern  Loan  &  Trust 
Co.  V.  Gissendaner,  4  Ala.  App.  523,  58 
So.  737. 

Arkansas.  Hunt  v.  Davis,  98  Ark. 
44,  135  S.  W.  458. 

Oalifomia.  Spreekels  v.  Gorrill,  152 
Cal.  383,  92  Pao.  1011. 

Colorado.  Geraghty  v.  Randall,  18 
Colo.  App.  194,  70  Pae.  767. 

Iowa.  Stotts  V.  Fairfield,  163  Iowa 
726,  145  N.  W.  61. 


Massachusetts.  Ginn  v.  Almy,  212 
Mass.  486,  99  N.  E.  276. 

MicMgau.  Keyes  v.  Quinn,  154 
Mich.  668,  118  N.  W.  615. 

Minnesota.  Martin  v.  Hill,  41  Minn. 
337,  43  N.  W.  337. 

Oregon.  Joplin  v.  Nunnelly,  67 
Ore.  566,  134  Pac.  1177. 

One  who  obtains  the  money  or  prop- 
erty of  another  by  means  of  state- 
ments which  are  untrue,  but  of  the 
truth  or  falsity  of  which  he  is  with- 
out knowledge,  may  be  held  responsi- 
ble as  for  a  legal  fraud,  although  there 
was  no  active  intention  to  commit  a 
wrong.  Geraghty  v.  Randall,  18  Colo. 
App.  194,  70  Pao.  767. 

53  Alabama.  King  v.  Livingston 
Mfg.  Co.,  192  Ala.  269,  68  So.  897; 
Southern  Loan  &  Trust  Co.  v.  Gissen- 
daner, 4  Ala.  App.  523,  58  So.  737. 

Iowa.  Maine  v.  Midland  Inv.  Co., 
132  Iowa  272,  109  N.  W.  801. 

Michigan.  Hubbard  v.  Oliver,  173 
Mich.  337,  139  N.  "W.  77. 

Minnesota.  Fawkes  v.  Knapp,  165 
N.  "W.  236;  Martin  v.  Hill,  41  Minn. 
337,  43  N.  W.  337. 

Missouri.  See  Peters  v.  Lohman, 
171  Mo.  App.  465,  156  S.  "W.  783: 

Texas.  Collins  v.  Chipman,  41  Tex. 
Civ.  App.  563,  95  S.  W.  666. 

Utah.  Ogden  Valley  Trout  &  Re- 
sort Co.  V.  Lewis,  41  Utah  183,  125 
Pac.  687. 

"In  case  of  rescission,  it  is  not 
necessary  to  prove  that  the  party  who 
made  the  false  representations  knew 
them  to  be  false  when  he  uttered  them, 
if  such  representations  were  in  fact 
material  and  false  and  induced  the 
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A  person  cannot  be  held  liable  in  an  action  for  deceit  for  making 
representations  wliicli  turn  out  to  be  false,  where  they  are  in  accord 
with  and  fairly  represent  information  obtained  by  him  from  experts. 
or  other  reliable  sources  on  which  he  has  a  right  to  rely,  and  where 
he  honestly  believes  them  to  be  true.**  And  especially  is  this  true 
where  the  other  party  to  the  contract  knows  that  he  is  making  his 
statements  on  information  received  from  other  sources,  and  not  of 
his  own  knowledge  of  the  facts.** 

False  representations  made  by  an  officer  of  the  corporation  may  be 
ground  for  rescission  *®  or  fqr  the  recovery  of  damages  *''  even^though 
he  did  not  know  that  they  were  false  or  believed  them  to  be  true, 
whfere,  by  reason  of  his  official  position,  he  is  chargeable  with  notice 
of  the  facts.  Since  he  is  in  a  position  to  know  the  facts,  and  it  is  his 
business  to  know  them,  he  will  not  be  permitted  to  say  that  he  did  not 


other  party  to  enter  into  a  contract 
that  he  would  not  have  entered  into 
otherwise."  Ogden  Valley  TroUt  & 
Resort  Co.  v.  Lewis,  41  Utah  183,  125 
Pac.  687. 

54  Peters  v.  Lohmaa,  171  Mo.  App... 
465,  156  S.  W.  783. 

A  statement  by  the  seller  that  he 
has  been  advised  by  named  attorneys 
that  a  certain,  thing  can  be  done  under 
the  laws  of  Mexico  does  not  constitute 
fraud  where  he  was  so  advised  and 
li.ad  no  personal  knowledge  on  the  sub- 
ject, although  the  law  is  to  the  con- 
trary. Daly  V.  Brennan,  87  Wis.  86, 
57  N.  W.  963. 

"When  the  directors  of  a  corpora- 
tion consent  to  the  issuance  of  a  pros- 
pectus, stating  as  facts  certain  repre- 
sentations therein  as  to  its  property 
which  are  in  accordance  with  the  facts 
obtained  froln  trustworthy  sources  on 
proper  investigation  and  inquiry,  and 
which  they  honestly  believe,  to  be 
true,  then  it  cannot  be  said  either 
that  they  are  making  a  statement  as 
true  about  which  they  have  no  knowl- 
edge, or  that  they  are  making  such 
statement  with  a  consciousness  that 
they  have  no  knowledge  concerning 
it. ' '    Hence  they  cannot  be  held  liable 


in  an  action  fpr  deceit  under  such  cir- 
cumstances though  such  representa- 
tions prove  to  be  untrue.  Peters  v. 
Lohman,  171  Mo.  App.  465,  156  S. 
W.   783. 

66  Lams  v.  Fish,  86  N.  J.  L.  321,  90 
Atl.  1105. 

66  Arkansas.  Grant  v.  Ledwidge, 
109  Ark.  297,  160  S.  W.  200 ;  Haldiman 
V.  Taft,  102  Ark.  45,  143  S.  W.  .112. 
See  also  Hunt  v.  Davis,  98  Ark.  44, 
135  S.  W.  458. 

Kentucky.  Ligon  v.  Minton,  125  S. 
W.  304. 

Oregon.  Joplin  v.  Nunnelly,  67  Ore. 
566,  134  Pac.  1177. 

Texas.  Collins  v.  Chipman,  41  Tex. 
Civ.  App.  563,  95  S.  W.  666. 

West  Virginia.  See  Morrisey  v. 
Williams,  74  W.  Va.  636,  L.  B.  A.  1915 
D  792,  82  S.  E.  509. 

67  Long  v.  Douthitt,  142  Ky.  427, 
134  S.  W.  453;  Ligon  v.  Minton  (Ky.), 
125  S.  W.  304;  Allen  v.  Neale,  134  Ky. 
690,  121  S.  W.  612;  Drake  v.  Holbrook, 
28  Ky.  L.  Rep.  1319,  92  S.  W.  297,  25 
Ky.  L.  Bep.  1489,  78  S.  W.  158,  23  Ky. 
L.  Bep.  1941,  66  S.  W.  512;  Snider 
V.  McAtee,  165  Mo.  App.  260,  147 
S.  W.  136,  aff'd  (Mo.),  178  S.  W. 
484. 
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know  them  as  against  his  own  statements  to  the  other  party  to  the 
contract.*' 

"Where  the  sale  is  made  through  an  agent,  the  principal  will  be 
charged  with  the  knowledge  of  the  agent  by  whom  the  representations 
were  made.** 

Evidence  of  other  similar  transactions  and  similar  statements  made 
to  .others  in  the  sale  of  similar  stock  is  admissible  on  the  issue  of 
knowledge  and  intent.*" 

§3875.  — The  representatian  as  an  inducement.  In  order  that 
a  contract  for  the  sale  or  purchase  of  stock  may  be  avoided,  or  an 
action  of  deceit  sustained  because  of  false  and  fraudulent  representa- 
tions, they  must  have  been  relied  upon  by  the  party  seeking  relief 
so  as  to  have  constituted  a  material  inducement  for  the  making  of  the 
contract.®^    The  person  to  whom  they  are  made  must  have  been  igno- 


BSLong  V.  Douthitt,  142  Ky.  427, 
134  8.  W.  453;  Ligon  v.  Mintou  (Ky.), 
125  S.  W.  304;  Drake  v.  Holbrook,  28 
Ky.  L.  Eep.  1319,  92  S.  W.  297,  25  Ky. 
L,  Bep.  1489,  78  S.  "W.  158,,  23  Ky.  L. 
Rep.  1941,  66  S.  W.  512. 

"Where  one,  because  of  its  peculiar 
positicm,  has  special  means  of  knowl- 
edge *  »  »j  and  makes  represen- 
tations which  he  ought  to  have  known 
to  be  false,  if  he  did  not,  the  law 
will  imply  scienter  against  him.  In 
such  eases,  the  law  will  not  permit  one 
to  assert  for  knowledge  what  he  i&ust 
have  known  that  he  ought  not  even, 
to  have  believed. ' '  Snider  v.  McAtee, 
165  Mo.  App.  260,  147  S.  W.  136,  aff'd 
(Mo.),  178  S.  W.  484. 

The  secretary  or  treasurer  of  the 
corporation,  who  has  charge  of  its 
books,  is  guilty  of  fraud  if  he  makes 
false  representations  as  to  the  finan- 
cial condition  of  the  company  for  the 
purpose  of  inducing  the  person  to 
whom  they  are  made  to  purchase  his 
stock  even  though  he  believes  them  to 
be  true,  since,  by  virtue  of  his  posi- 
tion, he  holds  himself  out  as  having 
knowledge  of  the  facts  and  it  is  his 
duty  to  inform  himself  of  them  before 
making  any  statement  to  the  party 
with  whom  he  deals.     Ghlant  v.  Led- 


widge,  109  Ark.  297,  160  S.  "W.  200. 
Haldiman  v.  Taft,  102  Ark.  45,  143 
S.  W.  112. 

B9  Campbell  v.  Park,  128  Iowa  181, 
104  N.  W.  799,  101  N.  "W.  861. 

eostotts  V.  Fairfield,  163  Iowa  726, 
145  N.  W.  61;  Head  v.  Oglesby,  175 
Ky.  613,  194  S.  W.  793;  Steele  v.  Kel- 
logg, 163  Mich.  132,  128  N.  "W.  403; 
Smith  V.  Gilbert,  —  Utah  -— ,  164  Pac. 
1026;  Ogden  Valley  Trout  &  Resort 
Co.  V.  Lewis,  41  Utah  183,  125  Pae. 
687. 

61  United  States.  Sullivan  v.  Pierce, 
125  Fed.  104;  Means  v.  Rees,  26  Fed. 
210. 

Alabama.'  Armstrong  v.  Walker, 
76  So.  280. 

Arkansas.  Evatt  v.  Hudson,  97 
Ark.  265,  133  S.  W.  1023. 

CaJifomia.  Wise  Realty  Co.  v. 
Stewart,  169  Cal.  176,  146  Pac.  534; 
Sheer  v.  Hoyt,  13  Cal.  App.  662,  110 
Pae.  477;  Neher  v.  Hansen,  12  'Cal. 
App.  370, 107  ?ao.  565. 

Colorado.  Moore  v.  Carrick,  26  Colo.' 
App.  97,  140  Pac.  485. 

Connecticut.    Meeoh  v.  Malcolm,  88 
Conii.  f20,  92  Atl.  657. 
*■    Distrtct  of  Columbia.    Magruder  v. 
Montgomery,  33  App.  Cas.  183. 

minois.    Bawden  v.  Taylor,  254  111. 
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rant  of  their  falsity,  and  must  have  believed  the  representations  to  be 

Virginia.      Jordan    v.   Walker,    113 
Va.  109,  78  S.  E.  643. 


464,  98  N.  E.  941,  afC'g  166  111.  App. 
443 :  Hooker  v.  Midland  Steel  Co.,  215 
ni.  lit.  106  Am.  St.  Rep.  170,  74  N. 
E.  5^5:  Crocker  v.  Manley,  164  111. 
282,  m  Am.  St.  Rep.  196,  45  N.  E. 
577;  Rogan  v.  Illinois  Trust  &  Savings 
Bank,  93  111.  App.  39,  afE'd  194  111. 
600,  62  N.  B.  834. 

Iowa.  State  Bank  of  Indiana  v. 
Gates,  114  Iowa  323,  86  N.  W.  311. 

Kentucky.  Hoffman  v.  Friedman, 
171  Ky.  317,  188  S.  W.  408;  Field  v. 
Turley,  120  S.  W.  338;  German  Nat. 
Bank's  Receiver  v.  Nagel,  26  Ky.  L. 
Rep.  748,  82  S.  W.  433. 

Maryland.  Latrobe  v.  Dietrich,  114 
Md.  8,  78  Atl.  983;  Boulden  v.  Stil- 
well,  100  Md.  543,  1  L.  R.  A.  (N.  S.) 
258,  60  Atl.  609;  "Weaver  v.  Shriver,  79 
Md.  530,  30  Atl.  189. 

Massachusetts.  Ginn  v.  Almy,  212 
Mass.  486,  99  N.  E.  276. 

Michigan.  Brooks  v.  Culver,  168 
Mich.  436,  134  N.  W.  470;  Steele  v: 
Kellogg,  163  Mich.  132,  128  N.  W.  403. 

IMlnnesota.  ,  Humphrey  v.  Merriam, 
46  Minn.  413,  49  N.  W.  199. 

Missouri.  Wann  v.  Scullin,  210  Mo. 
429, 109  S.  W.  688;  Eigler  v.  Reid,  186 
Mo.  App.  Ill,  171  S.  W.  952. 

New  York.  Nelson  v.  Luling,  62 
N.  Y.  645. 

Oregon.  Joplin  v.  Nunnelly,  67  Ore. 
566,  134  Pac.  1177. 

■Pennsylvania.  C.  Jutte  &  Co.  v. 
Pfeil,  219  Pa.  520,  69  Atl.  59;  Edel- 
man  v.  Latshaw,  180  Pa.  St.  419,  36 
Atl.  926;  Weaver  v.  Cone,  174  Pa.  St. 
104,  34  Atl.  551. 

Texas.  Robinson  v.  Aldredge,  — 
Tex.  Civ.  App.  — ,  198  S.  W.  413; 
Collins  V.  Chipman,  41  Tex.  Civ.  App. 
563,  95  S.  W.  666;  Downes  v.  Self,  28 
Tex.  Civ.  App.  356,  67  S.  W.  897. 

Utah.  Smith  v.  Gilbert,  164  Pae. 
1026;  Ogden  Valley  Trout  &  Resort 
Co.  V.  Lewis,  41  Utah  183,  125  Pae. 
687;  Morrison  v.  Snow,  26  Utah  247, 
72  Pae.  924. 


Washington.  Boehme  v.  Broadway 
Theater  Co.,  91  Wash.  104,  157  Pac. 
218;  Templeton  v.  Warner,  89  Wash. 
584,  157  Pae.  458,  154  Pac.  1081; 
Harris  v.  Stewart,  72  Wash.  661,  131 
Pac.  212 ;  Palmer  v.  Shields,  71  Wash. 
463,  128  Pae.  1051;  Shores  v.  Hutchin- 
son, 69  Wash.  329,  125  Pae.  142; 
O'Neile  v.  Ternes,  32  Wash.  528,  73 
Pac.  692. 

West  Virginia.    Stalnaker  v.  Janes,, 
68  W.  Va.  176,  69  S.  E.  651. 

Wisconsin.  Clazier  v.  Hart,  158  Wis. 
362,  148  N.  W.  860;  Schwab  v.  Esben- 
shade,  151  Wis.  513,  139  N.  W.  420; 
Wolff  V.  Carstens,  148  Wis.  178,  134 
N.  W.  400. 

Where  one  purchases  stock  through 
an  agent,  and  is  without  personal 
knowledge  as  to  the  situation,  it  is 
sufScient  if  the  agent  relied  on  the 
misrepresentations  of  the  seller. 
Geraghty  v.  Randall,  18  Colo.  App. 
194,  70  Pac.  767. 

If  the  fraud  consists  in  the  con- 
cealment or  nondisclosure  of  facts,  it 
must  appear  that  such  concealment  or 
nondisclosure  was  a  material  induce- 
ment to  the  action  of  the  other  party 
in  entering  into  the  contract  and  that 
he  relied  on  the  nonexistence  of  the 
facts  so  concealed.  Wann  v.  Scullin, 
210  Mo.  429,  109  S.  W.  688. 

Whether  he  did  rely  upon  them  is 
generally  a  question  for  the  jury. 
Neher  v.  Hansen,  12  Cal.  App.  370,  107 
Pac.  565;  Cherry  v.  First  Texas  Chem- 
ical Mfg.  Co.,  103  Tex.  82,  123  S.  W. 
689,  rev'g  judgment  (Tex.  Civ.  App.), 
115  S.  W.  81;  Jordan  v.  Walker,  115 
Va.  109,  78  S.  E.  643;  Schwab  v.  Esben- 
shade,  151  Wis.  513,  139  N.  W.  420. 

Evidence  showing  misrepresenta- 
tions with  respect  to  one  contract 
cannot  be  shown  in  a  suit  to  set  a^ide 
an  entirely  different  contract.  Rigler 
V.  Reid,  186  Mo.  App.  Ill,  171  S.W.  952. 
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true,**  that  is,  he  must  have  been  deceived  by  them.*^  And  notice  of 
facts  sufficient  to  put  a  person  of  ordinary  prudence  and  diligence 
on  inquiry  is  notice  of  all  the  facts  which  a  reasonable  investigation 
would  disclose.®*  False  representations  are  no  ground  for  rescission 
or  an  action  of  deceit,  where  their  falsity  is  shown  by  other  statements 
made  at  the  same  time ;  *^  or  where  the  person  to  whom  they  are  made 
acts  upon  his  own  judgment  after  making  an  independent  investiga- 
tion, which  he  is  not  prevented  from  pursuing  by  the  other  party,*® 


Evidence  that  other  persons  to 
whom  similar  representations  were 
made  believe  them  to  be  true  is  prop- 
erly excluded.  Smith  v.  Gilbert,  : — 
Utah  — ,  164  Pae.  1026. 

See  also  §  624,  gupra. 

62  United  States.  Farwell  v.  Colo- 
nial Trust  Co.,  147  Fed.  480. 

Alabama.  Priddle  v.  Braiin,  180 
Ala.  556,  61  So.  59;  Merritt  v.  Morris, 
132  Ala.  190,  31   So.  477. 

Iowa.  Maine  v.  Midland  Inv.  Co., 
132  Iowa  272,  109  N.  "W.  801. 

New  York.  Nelson  v.  Luling,  62  N. 
Y.  645. 

Oregon.  Joplin  v.  Nunnelly,  67 
Ore.  566,  134  Pae.  1177. 

Texas.  Collins  v.  Chipman,  41  Tex. 
Civ.  App.  563,  95  S.  W.  666. 

It  is  error  to  submit  to  the  jury 
the  question  whether  the  purchaser 
knew  or  ought  to  have  known  the 
facts  when  the  contract  was  made, 
where  there  is  no  evidence  to  sustain 
a  finding  that  he  had  such  knowledge. 
Eumsey  v.  Shaw,  212  Pa.  576,  61  Atl. 
1109. 

M  Maine  v.  Midland  Inv.  Co.,  132 
Iowa  272,  109  N.  W.  801;  Eigler  v. 
Eeid,  186  Mo.  App.  Ill,  171  S.  W.  952; 
Peters  v.  Lohman,  171  Mo.  App.  465, 
156  S.  W.  783;  C.  Jutte  &  Co.  v.  Pfeil, 
219  Pa.  520,  69  Atl.  59. 

They  "must  be  well  calculated  to 
deceive  and  to  induce  the  victim  to 
enter  upon  the  trade,  and  they  must 
accomplish  that  result."  Farwell  v. 
Colonial  Trust  Co.,  147  Fed.  480. 

M  United  States.  Farwell  v.  Colo- 
nial Trust  Co.,  147  Fed.  480. 


Illinois.  Hooker  v.  Midland  Steel 
Co.,  215  111.  444,  106  Am.  St.  Rep.  170, 
74  N.  E.  445. 

Iowa.  Hinkley  v.  Sae  Oil  &  Pipe 
Line  Co.,  132  Lowa  396,  119  Am.  St. 
Eep.  564,  107  N.  W.  629. 

Maryland.  Boulden  v.  Stilwell,  100 
Md.  543,  1  L.  E.  A.  (N.  S.)  258,  60 
Atl.  609. 

Missouri.  Snider  v.  McAtee,  165 
Mo.  App.  260,  147  S.  W.  136,  afE'd 
(Mo.),  178  S.  W.  484. 

New  York.  Stern  v.  Stern,  122  App. 
Div.  821,  107  N.  Y.  Supp.  900. 

One  who  knows  that  he  is  purcha^^ 
ing  treasury  stock  at  leas  than  par 
cannot  be  deceived  by  a  representa- 
tion that  the  stock  is  fully  paid. 
Hinkley  v.  Sae  Oil  &  Pipe  Line  Co., 
132  Iowa  396,  119  Am.  St.  Eep.  564, 
107  N.  "W.  629. 

66  McEaoheran  v.  Western  Trans- 
portation &  Coal  Co.,  97  Mich.  479, 
56  N.  W.  860. 

66  California.  Davis  v.  Butler,  154 
Cal.  623,  98  Pae.  1047. 

Connecticut.  Meech  v.  Malcolm,  88 
Conn.  720,  92  Atl.  657. 

Til  in  Pis.  Crocker  v.  Manley,  164  111. 
282,  56  Am.  St.  Eep.  196,  45  N.  E.  577. 

Kentucky.  Drake  v.  Holbrook,  28 
Ky.  L.  Eep.  1319,  92  S.  W.  297,  25 
Ky.  L.  Eep.  1489,  78  S.  "W.  158,  23 
Ky.  L.  Eep.  1941,  66  S.  W.  512. 

Michigan.  Brooks  v.  Culver,  168 
Mich.  436,  134  N.  W.  470. 

Utai.  Smith  v.  Gilbert,  164  Pae. 
1026. 

Washingtton.  Harris  v.  Stewart,  72 
Wash.   661,   131   Pae."  212;    Shores   v. 


6541 


§  3875] 


Pbivate  Cobpobatioks 


[Ch.  56 


or  upon  the  report  of  an  attorney  employed  by  himself,*'  or  the 
statements  and  overtures  of  third  persons.®*  Representations  made 
after  the  making  of  the  contract  will  not  warrant  a  rescission  or 
sustain  an  action  for  damages,  since  they  could  not  have  induced  the 
party  to  whom  they  were  made  to  enter  into  it.*® 

Reliance  may  be  presumed  from  the  existence  of  confidential  rela- 
tions between  the  parties."  It  is  not  necessary  that  the  false  repre- 
sentations should  have  been  the  sole,  or  even  the  principal,  induce- 
ment for  entering  into  the  contract,  but  it  is  sufecient  if  they  exerted 
a  material  influence  upon  the  mind  of  the  defrauded  party .''^ 


Hutchinson,  69  Wash.  329,  125  Pac. 
142. 

If  he  relies  on  his  own  judgment, 
depending  on  his  knowledge  obtained 
from  other  sources,  it  is  immaterial 
whether  the  represientations  made  to 
him  were  true  or  false.  Sullivan  v. 
Pierce,  125  Fed.  104. 

"If  investigation  is  made  by  the 
buyer,  he  cannot  claim  that  he  relied 
on  the  investigations  of  the  seller,  ex- 
cept in  cases  of  active .  fraud  or  con- 
cealment, or  in  cases  where  fiduciary 
relations  existed,  or  peculiar  knowl- 
edge on  the  part  of  the  seller  was 
shown."  Moore  v.  Garrick,  26  Colo. 
App.  97,  140  Pac.  485. 

The  fact  that  plaintiff,  who  was  in- 
duced to  purchase  stock  by  false  rep- 
resentations as  to  the  corporate  in- 
dfebtedness,  looked  over  the  corporate 
books,  was  held  not  to  prevent  a  re- 
scission, where  defendant  told  him 
that  neither  he  nor  the  corporation 
kept  any  books  showing  the  amount 
of  such  indebtedness.  Davis  v.  Butler, 
154  Gal.  623,  98  Pac.  1047. 

87  Palmer  v.  Shields,  71  Wash.  463, 
128  Pac.  1051. 

68  Brooks  V.  Culver,  168  Mich.  436, 
134  N.  W.  470, 

69  Steele  v.  Kellogg,  163  Mich.  132, 
128  N.  W.  403;  Campbell  v.  Rushing, 
—  Tex.  Civ.  App.  r-,  141  S.  W.  ,133. 

The  purchaser  cannot  rescind  be- 
cause of  matters  shown  in  a  trial  bal- 
ance    furnished     to    the     purchasers 


after  the  contract  v/afi  made.    Latrobe 
V.  Dietrich,   114  Md.   8,   78  Atl.  983.. 

70  Upon  the  incorporation  of,  a  part- 
nership, and  the  taking  over  by.it  of 
the  partnership  assets,  it  may  properly 
be  presumed  that  where  the  stock- 
holders are  to  all  practical  intents  and 
purposes  merely  those  who  compose 
the  partnership,  the  confidential  rela- 
tion which  existed  between  the  parties 
as  partners  continues  to  exist  between 
them  as  members  of  the  corporation, 
and,  where  there  is  no  evidence  to  the 
contrary,  it  may  be  presumed  that 
where  one  of  the  members  has  sold 
his  stock  to  the  other,  who  was  in 
active  management  of  the  business, 
that  in  selling  he  relied  upon  repre- 
sentations made  by  the  member  who 
was  so  in  active  control  and  was  in- 
fluenced thereby  the  same  as  he  would 
have  been  had  the  partnership  con- 
tinued. But  this  presumption  is  over- 
come by  proof  that  the  friendly  re- 
lations of  the  parties  had  ceased  at 
the  time  of  the  sale.  Sullivan  v. 
Pierce,  125  Fed.  104. 

The  party  guilty  of  the  fraud  is 
estopped  to  deny  reliance  under  such 
circumstances.  Smith  v.  Elderton,  16 
Gal.  App.  424, 117  Pac.  563. 

71  Southern  Loan  &  Trust  Co.  v; 
Gissendaner,  4  Ala,  App.  523,  58  So. 
737;  Massey  v.  Luce,  158' Mich.  128, 
122  N.  W.  514;  Robinson  v.  Aldredge, 
—  Tex.  CiV;,,,App.  — ,  198  S.  W.  413. 

The    mere    fact    that    the    plaintiff 


6542 


CL  56] 


Stock  and  Stockholdees 


[§  3876 


§3876.  — 'Right  to  rely  on  representations.  To  warrant  a  rescis- 
sion or  the  recovery  of  damages,  the  representations  must  have  been 
of  such  a  character  that  the  complaining  party  had  a  right  to  rely 
upon  them.''^  Where  the  parties  deal  at  arm's  length  and  stand  on 
the  same  plane,  and  the  means  of  knowledge  are  at  hand,  a  party  to 
a  contract  for  the  sale  of  stock  must  use  due  diligence  to  ascertain 
the  truth.'''  He  is  not  required  to  exercise  extraordinary  diligence, 
however,  but  only  that  degree  of  care  which  a  person  of  ordinary 
prudence  would  exercise  under  like'  circumstances.''* 

As  a  general  rule  if  one  party  to  the  contract  makes  positive  false 
and  fraudulent  representations  as  to  the  financial  condition  of  the 
company,  or  other  material  facts  affecting  the  value  of  the  stock,  with 
intent  that  they  shall  be  relied  upon,  the  other  party  is  not  precluded 
from  rescinding  or  recovering  damages  by  the  fact  that  he  could  have 
ascertained  the  truth  from  the  officers  of  the  company,  or  by  other 
inquiry  or  investigation.''^     And  especially  is  this  true  where  the 


consulted  with  or  received  informa- 
tion from  others  will  not  alone  pre- 
clude recovery.  Neher  v.  Hansen,  12 
Cal.  App.  370,  107  Pae.  565. 

Partial  investigations  and  reliance 
in  part  on  representatioms  do  not 
preclude  relief.  Tarara  v.  Novelty 
Elee.  Mfg.  Co.,  136  Minn.  216,  161  N. 
W.  409. 

72  Bvatt  v.  Hudson,  97  Ark. '  265, 
133  S.  W.  1023. 

False  representations  are  not  ground 
for  rescission,  where  in  view  of  the 
knowledge  the  complainant  had,  a 
reasonable  person  would  not  have  re- 
lied upon  them.  Hooker  v.  Midland 
Bteel  Co.,  215  111.  444,  106  Am.  St. 
Eep.  170,  74  N.  E.  445. 

73Hunley  v.  Ingle,  88  Wash.  446, 
153'  Pac.  313;  Daly  v.  Brennan,  87 
Wii  36,  57  N.  W.  963. 

"Ordinary  prudence  and  diligence 
require  that  each  party  shall  seek  the 
means  of  information  that  are  open  to 
both  alike."  Evatt  v.  Hudson,  97 
Ark.  265,  133  S.  W.  1023. 

The  purchaser  is  not  entitled  to  re- 
scind for  false  representations  as  to 
the  amount  of  business  done  by  the 
company    where    the    books    showing 


the  facts  were  in  his  possession  be- 
fore the  transaction  was  completed. 
Latrobe  v.  Dietrich,  114  Md.  8,  78  Atl. 
983. 

74  Stewart  v.  Harris,  69  Kan.  498, 
66  L.  E.  A., 261,  105  Am.  St.  Eep.  178, 
2  Ann.  Cas.  873,  77  Pae.  277;  Snider 
v.  McAtee,  165  Mo.  App.  260,  147  S. 
W.  136,  aff'd  (Mo.),  178  S.  W.  484; 
Poole  V.  Camden,  —  W.  Va.  — ,  92  S. 
E.  454. 

76  Calif omia.  Spreckels  v.  Gorrill, 
152  Cal.  383,  92  Pac.  1011;  Neher  v. 
Hansen,  12  Cal.  App.  370,  107  Pac. 
565. 

Idaho.  Watson  v.  Molden,  10 
Idaho  570,  79  Pac.  503. 

Kentucky.  Head  v.  Oglesby,  175 
Ky.  613,  194  S.  W.  793. 

Mmnesota.  Tarara  v.  Novelty  Elec. 
Mfg.  Co.,  136  Minn.  216,  161  N.  "W. 
409;  Eedding  v.  Wright,  49  Minn.  322, 
51  N.  W.  1056. 

Missouri.  Bradbury  v.  Smith,  181 
S.  W.  415;  Davis  v.  Eorman,  229  Mo. 
27,  129  S.  W.  213;  Wannell  v.  Kern, 
57  Mo.  47S. 

Nebraska.  Oleott  v.  Bolton,  50 
Neb.  779,  70  N.  W.  366. 

Oklahoma.      Halsell   v.   First   Nai, 
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facts  are  peculiarly  within  the  knowledge  or  the  means  of  knowledge 
of  the  person  making  the  representations,'®  or  the  truth  is  not  readily 
ascertainable,''"''  or  the  representations  are  of  such  a  character  as  to 
induce  the  purchaser  to  believe  them  and  to  prevent  him  from  making 
any  further  inquiry.''*    And  one  may  rely  on  the  representations  of 


Bank  of  Muskogee,  48-Okla.  535,  L.  E. 
A.  1916  B  697,  150  Pac.  489. 

Virginia.  Jordan  v.  Walker,  115 
Va.  109,  78  S.  E.  643. 

Washington.  Boehme  v.  Broadway- 
Theater  Co.,  91  Wash.  104,  157  Pae. 
218;  Gilluly  v.  Hosford,  45  Wash.  594, 
88  Pae.  1027. 

A  stockholder  is  not  required  to 
make  an  investigation  of  the  books  of 
the  bank  to  determine  its  financial 
condition  before  selling  his  stock, 
merely  because  he  has  tne  power  to 
do  so.  Stewart  v.  Harris,  69  Kan. 
498,  66  L.  R.  A.  261,  105  Am.  St.  Eep. 
178,  2  Ann.  Cas.  873,  77  Pae.  277. 

See  also  §  625,  supra. 

IB  Arkansas.  Grant  v.  Ledwidge,  109 
Ark.  297,  160  S.  W.  200;  Evatt  v.  Hud- 
son, 97  Ark.  265,  133  S.  W.  1023. 

California.  Neher  v.  Hansen,  12 
Cal.  App.  370,  107  Pac.  565. 

Idaho.  -  Watson  v.  Molden,  10  Idaho 
570,  79  Pac.  503. 

Virginia.  Jordan  v.  Walker,  115 
Va.  109,  78  S.  E.  643. 

Washington.  Boehme  v.  Broadway 
Theater  Cor.,  91  Wash.  104,  157  Pac. 
218;  Borde  v.  Kingsley,  76  Wash.  613, 
136  Pac.  1172. 

West  Virginia.  Poole  v.  Camden,  92 
S,  E.  454. 

"Where  the  subject-matter  of  the 
contract  is  not  at  hand  and  the  facts 
are  within  the  knowledge  of  the  ven- 
dor and  could  not  be  ascertained  by 
the  vendee  without  trouble  and  ex- 
pense, *  *  *  he  is  not  bound  to 
make  an  independent  investigation, 
but  may  rely  on  the  representation  of 
his  vendor."  Borde  v.  Kingsley,  76 
Wash.  613,  136  Pae.  1172. 

One  who  knows  nothing  about  mines 


may  rely  upon  the  representations  of 
a  mining  man,  who  is  his  friend,  as 
to  the  condition  and  prospects  of 
mining  property  owned  by  the  com- 
pany. Gray  v.  Eeeves,  69  Wash.  374, 
125  Pac.  162. 

A  purchaser  has  a  right  to  rely  on 
a  representation  by  the  secretary  of 
the  corporation  that  it  is  legally  or- 
ganized, and  is  not  obliged  to  the 
records  or  other  sources  of  informa- 
tion to  verify  the  truth  of  such  state- 
ment. Maine  v.  Midland  Inv.  Co., 
132  Iowa  272,  109  N.  W.  801. 

A  person  who  purchases  stock  from 
the  secretary  of  the  corporation,  who 
has  charge  of  its  books,  is  entitled  to 
rely  upon  his  representations  as  to  its 
financial  condition,  and  is  not  negli- 
gent in  failing  to  examine  the  boohs, 
particularly  where  he  informs  the 
seller  that  he  will  rely  on  his  state- 
ments. Grant  v.  Ledwidge,  109  Ark. 
297,  160  S.'W.  200. 

One  purchasing  stock  from  a  direc- 
tor has  a  right  to  rely  upon  his  repre- 
sentations as  to  the  financial  condi- 
tion and  assets  of  the  corporation, 
since  these  matters  should  be  within 
his  peculiar  knowledge.  Hunt  v. 
Davis,  98  Ark.  44,  135  S.  W.  458. 

77  Boehme  v.  Broadway  Theater  Co., 
91  Wash.  104,  157  Pac.  218;  McPeron 
V.  Shoemaker,  73  Wash.  450,  131  Bae. 
1126. 

78  Head  v.  Oglesby,  175  Ky.  613,  194 
S.  W.  793;  Foix  v.  Moeller,  —  Tex. 
Civ.  App.  — ,  159  S.  W.  1048. 

As  where  the  purchaser  asks  to  see 
the  books,  he  is  informed  that  they  are 
not  at  hand.  Gregg  v.  Hayes,  27  Colo. 
App.  412,  149  Pae.  1055. 
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the  other  party  where  he  goes  to  him  for  information  and  notifies 
him  that  he  intends  to  rely  on  his  statements,  even  though  he  might 
have  himself  discovered  the  truth  by  examining  the  books,  which  he 
had  a  right  to  do.''^ 

'  A  party  to  a  written  contract  who  had  an  opportunity  to  read  it 
before  signing  it  cannot  have  it  set  aside  on  the  ground  that  he  did 
not  read  it  and  did  not  know  its  contents,  or  understand  its  meaning 
or  effect,  in  the  absence  of  the  clearest  and  most  convincing  evidence 
that  his  signature  was  procured  by  fraud  or  mistake.*® 

§  3877.  —  Necessity  for  injury.  To  sustain  an  action  for  deceit 
the  false  r-epresentations  must  have  resulted  in  some  injury  or  dam- 
age to  the  complaining  party.'^  So  the  purchaser  cannot  sustain 
such  an  action  where  the  stock  was  worth  all  or  more  than  he  paid 
for  it.*^    Nor  can  one  who  is  induced  to  sell  his  stock  by  fraud  re- 


W  Grant  v.  Ledwidge,  109  Ark.  297, 
160  S.  W.  200. 

A  purchaser  of  stock  who  openly 
states  to  his  vendor  during  negotia- 
tions for  the  purchase  that  he  is  ig- 
norant of  the  facts  determining  the 
value  of  the  stock,  and  that  he  relies, 
in  purchasing,  upon  the  representa- 
tions of  the  vendor,  may  maintain 
action  against  such  vendor  if  the  rep- 
resentations are  false.  Watson  v. 
Molden,  10  Idaho  570,  79  Pac.  503. 

80  Ferguson  v.  Akers,  165  Ky.  289, 
176  S.  "W.  1149. 

A  person  who  is  capable  of  under- 
standing a  contract,  and  who  signs 
and  retains  it,  will  not  be  permitted 
to  avoid  it  on  the  ground  that  he  did 
not  understand  it.  McMillen  v. 
Strange,  159  Wis.  271,  150  N.  W.  434. 

81  United  States.  Stratton's  Inde- 
pendence, Ltd.  V.  Dines,  135  Ted.  449, 
aff'g  126  Fed.  968. 

CaHfomia.  Spreekels  v.  Gorrill,  152 
Cal.  383,  92  Pac.  1011. 

Delaware.  Williams  v.  Eeltz,  ;— 
Del.  Super.  Ct.  — ,  101  Atl.  905. 

Nebraska.  Jakway  v.  Proudfit,  76 
Ne?b.  62,  U  Ann.  Gas.  358,  109  N.  W. 
388,  106  N.  W.  1039. 

New  Jersey.  Lams  v.  Fish,  86  N.  J. 
L.  321,  90  Atl.  1105. 
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New  York.  Stern  v.  Stern,  122  App. 
Div.  821,  107  N.  T.  Supp.  900. 

Pennsylvania.  Curtis  v.  Buzard, 
254  Pa.  61,  98  Atl.  777. 

Texas.  Eeed  v.  HoUoway  (Tex.  Civ. 
App.),  127  S.  W.  1189. 

"The  mere  fact  that  others  secured 
stock  in  the  corporation  for  less  than 
the  plaintifE  was  induced  to  pay  does 
not  establish  the  fact  that  he  sus- 
tained damages  by  the  transaction." 
Curtis  V.  Buzard,  254  Pa.  61,  98  Atl. 
777. 

A  bona  flde  purchaser  is  not  entitled 
to  recover  damages  for  false  repre- 
sentations made  by  the  corporration 
that  the  stock  was  fully  paid  up,  where 
the  corporation  is  estopped  to  deny  its 
validity,  and  it  would  be  valid  in  his 
hands.  Smith  v.  Martin,  135  Cal.  247, 
67  Pac.  779. 

A  representation  that  the  eorpora- 
tiaa  owns  certain  property  is  imma- 
terial though  it  is  false  when  made,  if 
the  corporation  afterwards  acquire,s 
jsuch  property.  Lams  v.  Fish,  86  N.  J. 
L.  321,  90  Atl.  1105. 

See  also  §  626,  supra. 

82  Curtis  V.  Buzard,  254  Pa.  61,  98 
Atl.  777. 
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cover  damages  for  deceit  where.it  is  worth  no  more  than  the  price 
which  he  received.*' 

Injury  or  prejudice  of  some  sort  is  also  necessary  to  warrant  a 
rescission,**  and  hence  there  can  be  no  rescission  for  a  representation 
which,  though  false  when  made,  is  afterwards  made  good.*^  But  it 
is  generally  held  that  in  order  to  rescind  in  equity,  it  is  not  necessary 
for  the  defrauded  party  to  show  that  he  has  sustained  pecuniary 
loss,  or  that  he  has  been  damaged  in  any  particular  amount,  but  that 
it  is  sufficient  if  the  false  representations  were  material  and  induced 
him  to  enter  into  the  contract.*®  So  it  has  been  held  that  the  pur- 
chaser is  not  deprived  of  his  right  to  rescind  because  the  stock  is 
worth  what  he  paid  for  it,  or  more,  where  it  would  have  been  of  sub- 
stautially  greater  value  if  it  had  been  as  represented.*'  The  rule  has 
been  stated  to  be  that  if  the  purchaser,  by  fraud,  has  been  induced 
to  accept  something  not  contemplated  by  the  contract,  he  may  rescind 
and  recover  what  he  has  paid  without  showing  that  he  has  sustained 
any  pecuniary  injury  or  damage  thereby,  but  that  if  he  receives 
what  he  actually  purchased,  and  bases  his  right  to  rescind  on  some 
false  representation  as  to  its  quality,  condition  or  matter  affecting  its 


83  MoDonough  V.  Williams,  77  Ark. 
261,  8  L.  E.  A.  (N.  S.)  452,  7  Ann. 
Gas.  276,  92  S.  "W.  783. 

84  Spreekels  v.  Gorrill,  152  Gal.  383, 
92  Pae.  1011.  See  also  Jelinek  v. 
Baer,  153  Wis.  426,  141  N.  W.  271. 

Eeseission  for  fraud  and  deceit  is 
based  upon  the  theory  of  a  total  or 
partial  failure  of  consideration  and 
because  of  the  fraud,  resulting  in  dam- 
age to  the  party  defrauded.  Mc- 
Millan V.  Batten,  52  Ore.  218,  96  Pac. 
675. 

The  fact  that  the  plaintiff  paid 
twice  what  he  would  have  paid  but 
for  the  fraud  establishes  his  injury. 
Smith  V.  Elderton,  16  Gal.  App.  424, 
117  Pac.  563. 

Evidence  that  the  purchaser,  soon 
after  the  purchase,  sold  the  stock  to 
others  for  the  same  amount  paid  by 
him  destroys  any  inference  of  dam- 
age unless  perhaps  it  is  shown  that 
he  was  engaged  in  the  business  of 
buying    and     selling    for    profit   and 
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bought  for  that  purpose.  McMillan  v. 
Batten,  52  Ore.   218,  96  Pac.  675. 

8B  A  false  representation  that  a 
bridge  company  had  a  contract-  with 
a  railroad  company  whereby  it  was 
to  receive  a  certain  sum  for  every 
passenger  carried  across  the  bridge 
was  held  not  to  be  ground  for  reseia- 
sion,  where  it  made  such  a  contract 
before  the  bridge  was  completed. 
Farwell  v.  Golonial  Trust  Co.,  147 
Fed.  480. 

SSFawkes  v.  Enapp,  —  Minn.  — , 
165  N.  W.  236;  Ludowese  v.  Amidon, 
124  Minn.  288,  144  N.  W.  965. 

"It  will  be  sufficient  if  the  facts 
show  that  material  injury  will  nec- 
essarily ensue,  although  the  amount 
of  the  pecuniary  loss  is  not  shown." 
Spreekels  v.  Gorrill,  152  Gal.  383,  92 
Pac.  1011. 

87  Davis  v.  Butler,  154  Gal.  623,  98 
Pae.  1047;  Spreekels  v.  Gorrill,  152 
Gal.  383,  92  Pac.  1011. 
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value,  he  must  show  that. such  representation  was  material,  and  that 
he  was  misled  thereby  to  his  injury  and  damage.** 

§3878.  — Persons  who  may  be  held  liable.  To  entitle  either 
party  to  a  contract  for  the  sale  of  stock  to  rescind  or  recover  dam- 
ages because  of  false  and  fraudulent  representations,  the  representa- 
tions must  have  been  made  by  the  defendant  or  by  some  other  person 
for  whose  fraud  he  is  responsible,*'  So  a  purchaser  of  stock  cannot 
rescind  for  false  representations  made  by  the  officers  of  the  corpora- 
tion,'" or  by  a  committee  of  stockholders,'*  where  the  seller  was 


BSJakway  v.  Proudfit,  76  Neb.  62, 
14  Ann.  Gas.  258,  109  N.  W.  388,  106 
N.  W.  1039. 

89  United  States.  Moloney  v.  Grass- 
ier, 236  Fed.  636. 

California.  Browne  v.  San  Gabriel 
Elver  Bock  Co.,  22  Cal.  App.  682,  136 
Pac.  542,  544. 

Kentucky.  Gain  v.  Levy,  179  Ky. 
32,  200  S.  y^.  326. 

Michigan.  Penfold  v.  Charlevoix 
Sav.  Bank,  140  Mieh.  126,  103  N.  W. 
572. 

Missouri.  Flood  v.  Busch,  165  Ma. 
App.  142,  146  S.  W.  73. 

New  York.  Bives  v.  Bartlett,  215 
N.  Y.  33,  109  N.  E.  83,  rev'g  156  App. 
Mv.  552,  141  N.  T.  Supp.  561;  Thayer 
V.  Schley,  137  App.  Div.  166,  121  N. 
Y.  Supp.  1064;  L.  D.  Qarrett  Go.  v. 
McOomb,  58  App.  Div.  419,  68  N.  Y. 
Supp.  996;  Bartlett  v.  Blei,  133  N.  Y. 
Supp.  475. 

Texas.  Cowboy  State  Bank  &  Trust 
Co.  V.  Guinn,  —  Tex.  Civ.  App.  — , 
160  S.  W.  1103;  Foix  v.  Moeller,  — 
Tex.  Civ.  App.  — ,  159  S.  "W.  1048; 
Goodwin  v.  Daniel  (Tex.  Civ.  App.), 
93  S.  W.  534. 

"It  is  clear  that  where  there  is 
neither  agency  nor  authority,  the  sell- 
er is  not  liable  or  otherwise  bound  by 
any  representations  which  have  been 
made,  even  though  the  purchaser  act- 
ed thereon.  Under  such  circumstances 
there  is  nothing  upon  which  to  base 
liability,  either  by  way  of  ratification 
or  estoppel. ' ''    L.   D.   Garrett   Co.  v. 


McComb,  58  N.  Y.  App.  Div.  419,  68 
N.  Y.  Supp.  996. 

Neither  a  bank  nor  its  officers  are 
responsible  for  statements  in  a  re- 
port of  the  state  commissioner  of 
banking  in  regard  to  the  condition  of 
the  bank,  where  it  is  not  an  accurate 
summary  of  the  reports  of  the  bank's 
officers  on  that  subject,  and  it  is  ap- 
parent that  if  the  real  report  of  such 
officers  had  been  set  out  no  one  at  all 
familiar  with  such  statements  eould 
have  failed  to  discover  the  truth.  Pen- 
fold  V.  Charlevoix  Sav.  Bank,  140 
Mich.  126,  103  N.  W.  572. 

The  seller  is  not  entitled  to  rescind 
because  a  statement  as  to  the  condi- 
tion of  the  corporation,  prepared  by 
its  bookkeeper,  and  in  reliance  on 
which  the  sale  is  made,  is  not  true, 
where  it  is  procured  at  his  request, 
and  is  as  much  his  own  statement  as 
it  is  the  statement  of  the  purchaser. 
Goodwin  V.  Daniel  (Tex.  Civ.  App.), 
93  S.  "W.  534. 

90  Cain  v.  Levy,  179  Ky.  32,  200  S. 
W.  326;  Moffat  v.  "Winslow,  7  Paige 
(N.  Y.)  124. 

A  purchaser  of  stock  from  one  of 
the  officers  of  a  corporation  cannot 
rescind  because  of  false  representa- 
ti9ns  made  by  another  officer,  not  au- 
thorized or  affirmed  by  the  seller,  al- 
though the  purchase  may  have  been 
induced  thereby.  Doane  v.  King,  30 
Fed.  106. 

91 L.  D.  Garrett  Co.  v.  Clark,  102 
N.  Y.  App.  Div.  611,  92  N.  Y.  Supp. 
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innocent  of  any  fraud,  and  the  persons  making  such  representations 
were  not  acting  as  his  agent.  Nor  is  a  corporation  liable  for  false 
representations  made  by  individual  stockholders  for  their  own  bene- 
fit and  for  the  purpose  of  selling  their  own  stock,  although  its  name  is 
signed  by  them  to  the  contract  of  sale  as  well  as  their  own  naniies,^^ 

"Each  party  to  a  fraudulent  transaction  is  responsible  for  the 
acts  and  representations  of  the  others  done  in  pursuance  of  the  mutual 
understanding  or  in  furtherance  of  the  common  plan,  at  least  until 
the  termination  of  the  enterprise. ' '  ^ 

A  principal  is  liable  for  false  representations  made  by  his  agent 
to  the  same  extent  as  though  he  had  made  them  himself,  if  he  author- 
ized the  agent  to  make  them,  or  if  they  were  made  by  such  agent 
in  the  course  of  his  employment  as  such,'*  or  even  though  they  were 


1132,  rev'g  42  N.  Y.  Mise.  610,  87  N. 
Y.  Supp.  579,  judgment  affirmed  184 
N.  Y.  557,  76  N.  E.  1099;  L.  D.  Gar- 
rett Co.  V.  Appleton,  101  N.  Y.  App. 
Div.  507,  92  N.  Y.  Supp.  136,  aff'd  184 
N.  Y.  557,  76  N.  E.  1099;  L.  D.  Gar- 
rett Co.  V.  MeComb,  58  N".  Y.  App.. 
Div.  419,  68  N.  Y.  Supp.  996. 

92  Home  Elee.  Light  &  Power  Co.  v. 
Collins,  31  Ind.  App.  493,  66  N.  E.. 
780. 

93  Forix  V.  Moeller,  —  Tex.  Civ.  App. 
— ,  159  S.  W.  1048.  See  also  to  the 
same  effect  Hinkley  v.  Sac  Oil  & 
Pipe  Line  Co.,  132  Iowa  396,  119  Am. 
St.  Eep.  564,  107  N.  W.  629;  Downey 
V.  Finucane,  205  N.  Y.  251,  40  L.  E. 
A.  (N.  S.)  307,  98  N.  E.  391,  aff'g  146 
N.  Y.  App.  Div.  209,  130  N.  Y.  Supp. 
988. 

All  persons  who  participate  in  the 
fraud  are  jointly  liable.  Jordan  v. 
Walkfer,  115  Va.  109,  78  S.  E.  643. 

94  Iowa.  Maine  v.  Midland  Inv. 
Co.,  132  Iowa  272,  109  N.  W.  801. 

Kentucky.  Gooch  v.  Collins,  156 
Ky.  282,  160  S.  W.  1038. 

New  York.  Downey  v.  Finucane, 
205  N.  Y.  251,  40  L.  E.  A.  (N.  S.) 
307,  98  N.  E.  391,  afC'g  146  App.  Div. 
209,  130  N.  Y.  Supp.  988.  See  also 
Willetts  v.  Poor,  141  App.  Div.  743, 
126  N.  Y.  Supp.  926. 


Texas.  Foix  v.  Moeller, :—  Tex.  Civ. 
App.  — ,  159  S.  W.  1048. 

Virginia.  See  White  v.  American 
Nat.  Life  Ins.  Co.,  115  Va.  305,  78 
S.  E.  582. 

The  principal  is  liable  if  he  knows 
that  representations  made  by  his 
agent  are  false  even  though  the  agent 
does  not  know  it.  Schafuss  v.  Betts, 
94  N.  Y.  Mise.  463,  157  N.  Y.  Supp. 
608,  aff'd  175  N.  Y.  App.  Div.  893, 
160  N.  Y.  Supp.  1145. 

He  is  responsible  for  false  represen- 
tations made  by  an  agent  having  au- 
thority to  negotiate  the  sale,  regard- 
less of  whether  the  making  of  such 
representations  waa  within  the  scope 
of  his  authority.  Browne  v.  San  Ga- 
briel Eiver  Eock  Co.,  22  Cal.  App. 
682,  136  Pac.  542,  544. 

The  principal  is  responsible  for  thp 
false  representations  of  an  agent  in 
regard  to  a  mine  where  he  sends  the 
agent  to  show  the  mine  to  a  prospec- 
tive purchaser  of  stock  of  the  corpo- 
ration owning  it,  and  it  is  agreed  that 
the  agent  is  to  have  a  financial  in- 
terest in  the  transaction.  Hill  v.  Dil- 
lon, 151  Mo.  App.  86,  131  S.  W.  728. 

A  corporation  cannot  set  up  limi- 
tations upon  its  agent 's  authority,  con- 
taiped  in  a  written  application  for 
stock  to  defeat  a  purchaser's  right  to 
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outside  the  scope  of  the  Eigent's  authority,  if  he  subsequently  ratifies 
the  sale  by  accepting  its  benefits.*^  But  he  is  not  responsible  for 
representations  made  by  his  agent  where  the  latter  is  not  acting  as 
such  when  he  makes  them,  especially  where  the  person  to  whom  they 
are  made  knows  that  such  is  the  case,  and  that  such  representations 
are  not  made  in  the  principal's  behalf.*®  The  agent  is  personally 
liable  if  he  was  a  party  to  the  fraud,  even  though  he  discloses  the 
name  of  his  principal.*''  But  in  order  to  render  him  responsible  he 
must  either  have  known  that  his  statements  were  false,  or  must  have 
made  them  as  true  of  his  own  knowledge  when  he  had  no  knowledge 
of  their  truth  or  falsity.'*    If  the  agent  acts  for  an  undisclosed  prin- 


lescind  for  the  agent's  falee  repre- 
sentations where  the  purchaser  was 
induced  not  to  read  the  application 
before  he  signed  it  by  reason  of  the 
agent's  misrepresentations  as  to  its 
meaning  and  contents.  Southern  Loan 
&  Trust  Co.  V.  Gissendaner,  4  Ala. 
App.  523,  58  So.  737. 

A  stenographer  employed  by  a  firm 
has  no  power  to  bind  it  by  representa- 
tions as  to  the  knowledge  or  belief  of 
its  members,  unless  general  or  spe- 
cial authority  to  do  so  is  shown. 
Thayer  v.  Schley,  137  N.  Y.  App.  Div. 
166,  121  N.  Y.  Supp.  1064. 

85  King  V.  Livingston  Mfg.  Co.,  192 
Ala.  269,  68  So.  897;  Schafuss  v.  Betts, 
94  N.  Y.  Misc.  463,  157  N.  Y.  Supp. 
608,  aff'd  175  N.  Y.  App.  Div. 
893,  160  N.  Y.  Supp.  1145;  Cunning- 
ham V.  Gaines,  —  Tex.  Civ.  App.  — , 
176  S,  W.  148;  Cowboy  State  Bank  & 
Trust  Co.  V.  Guinn,  —  Tex.  Civ.  App. 
.— ,  160  S.  "W.  1103. 

Tinder  such  oirenmstances  he  cannot 
say  that  he  did  not  authorize  the 
agent  to  make '  the  misrepresentations. 
Foix  V.  Moeller,  —  Tex.  Civ.  App.  :— , 
159  S.  W.  1048. 

Where  the  seller  accepts  the  pro- 
ceeds of  the  transaction  he  is  bound 
by  the  terms  on  which  the  proceeds 
were  accepted  by  his  agent,  in  so  far 
as  the  right  to  rescind  is  concerned. 
Southern  Loan  &  Trust  €o.  v.  Gissen- 
daner, 4  Ala.  App.  523,  58  So.  737. 


A  corporation  which  receives  the 
proceeds  of  a  sale  of  its  stock  may  be 
charged  with  the  false  representa- 
tions of  its  president  if  made  in  its 
behalf  to  induce  the  sale,  and  will  not 
be  permitted  to  profit  by  the  fraud 
and  escape  the  burden  of  restitution. 
See  Ginn  v.  Almy,  212  Mass.  486,  99 
N.  E.  276. 

86  Western  Eealty  &  Investment  Co. 
V.  Haase,  75  Conn.  436,  53  Atl.  861. 

A  corporation  cannot  be  held  re- 
sponsible for  the  fraud  of  its  presi- 
dent in  the  sale  of  its  stock,  where 
the  fraud  was  committed  solely  in  fur- 
therance of  his  own  purposes  and  for 
his  own  profit.  Ginn  v.  Almy,  212 
Mass.  486,  99  N.  E.  276. 

The  purchaser  of  stock  from  corpo- 
rate officers  as  individuals  cannot  re- 
scind as  against  the  corporation  after 
it  has  beeorme  insolvent  and  the  rights 
of  creditors  will  be  prejudiced  there- 
by, because  of  fraudulent  representa- 
tions made  by  the  sellers  to  which  the 
corporation  was  not  a  party.  Hdrt  v. 
Globe  Ins.  Co.,  113  Eed.  307. 

87  Maine  v.  Midland  Inv.  Co.,  132 
Iowa  272,  109  N.  W.  801;  Eoix  v. 
Moeller,  —  Tex.  Civ.  App.  — ,  159  S. 
W.  1048. 

saPoix  V.  Moeller,  —  Tex.  Civ. 
App.  — ,  159  S.  W.  1048. 

If  the  agent  makes  the  statements 
which  induce  the  sale,  a,nd  actually 
believes  them  to  be  true,  he  is  not-  li- 
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cipal,  the  defrauded  party  may  maintain  a  suit  for  rescission  against 
either  the  agent  or  the  principal,  or  both,  and  if  he  elects  to  sue 
one,  the  other  is  not  a  necessary  party.'^ 

Where  one  person  is  referred  to  another  for  information  the  state- 
ments and  representations  of  the  latter  relative  to  the  matter  concern- 
ing which  the  information  is  sought  are  binding  upon  the  party 
sending  him.^  And  it  is  a  fraud  for  a  person  to  sell  stock  in  a  cor- 
poration with  knowledge  that  a  prospectus  issued  by  the  officers  of 
the  corporation  contains  false  representations,  and  that  the  purchaser 
makes  the  purchase  in  reliance  thereon.^ 

An  action  for  damages  for  deceit  may  be  maintained  against  any 
one  who  intentionally  deceived  the  plaintiff  into  making  the  con- 
tract,* even  though  he  was  not  a  party  to  the  sale.*  "In  such  ah 
action  it  is  immaterial  whether  the  defendant  did  qr  did  not  receive 
the  consideration  or  other  benefit,  because  the  gravamen  of  the  action 
is  that  the  plaintiff  has  been  deceived  to  his  injury,  not  that  the 
defendant  has  profited  by  the  transaction. "  *  So  the  corporation 
and  its  officers  and  directors  may  be  liable  to  persons  who  are  induced 


able  to  the  purchaser  although  they 
are  untrue.  Foix  v.  Moeller,  -. —  Tex. 
Civ.  App.  — ,  159  S.  W.  1048. 

If  he  acts  in  good  faith,  an  agent 
who  professes  to  act  only  for  a  dis- 
closed ,  principal  is  not  personally  li- 
able although  his  representations  were 
in  fact  untrue.  Maine  v.  Midland  Inv. 
Co.,  132  lorwa  272,  109  N.  W.  801. 

99  Poole  V.  Camden,  —  W.  Va.  — , 
92  S.  E.  454. 

lEvatt  V.  Hudson,  97  Ark.  265, 
133  S.  W.  1023. 

2  Foley  V.  Holtry,  43  Neb.  133,  61 
N.  W.  120.  See  also  Eumsey  v.  Shaw, 
212  Pa.  576,  61  Atl.  1109. 

3  Cheney  v.  Dickinson,  172  Fed.  109, 
28  L.  E.  A.  (N.  S.)  359. 

4Faville  v.  Shehan,  68  Iowa  241, 
26  N.  W.  131;  Morgan  v.  Skiddy,  62 
N.  T.  319;  Hubbell  v.  Meigs,  50  N. 
Y.  480;  Shotwell  v.  Mali,  38  Barb. 
(N.  Y.)  445;  Cross  v.  Sackett,  6  Abb. 
Pr.  (N.  Y.)  247,  2  Bosw.  617,  10  How. 
Pr.  62;  Kennedy  v.  Bender,  104  Tex. 
149,  135  S.  W.  524;  Bedford  v.  Bag- 
shaw,  4  H.  &  N.  538;  Davidsom  v.  Tul- 
loch,  3  Mlacq.  H.  L.  783. 


A  corporate  officer  may  be  held  per- 
sonally liable  for  false  representations 
inducing  a  sale  of  stock.  Collins  y. 
Chipman,  41  Tex.  Civ.  App.  563,  95 
S.  W.  666. 

Where  the  owner  of  a  majority  of 
the  stock  in  a  corporation  sold  the 
same,  agreeing  to  obtain  the  other 
stock  for  the  purchaser,  and  then 
persuaded  others  to  sell  at  a  less  price 
by  a  false  representation  as  to  the 
price  for  which  he  sold,  it  was  held 
that  he  was  liable  to  them  in  an  ac- 
tion for  deceit.  "Weaver  v.  Cone,  174 
Pa.  St.  104,  34  Atl.  551. 

6  Cheney  v.  Dickinson,  172  Fed.  109, 
28  L.  E.  A.  (N.  S.)  359.  See  also  to 
the  same  effect  Bystroiu  v.  Villard, 
175  N.  Y.  App.  Div.  433,  162  N.  Y. 
Supp.  100,  appeal  dismissed  220  N.  Y. 
765,  116  N.  E.  1038. 

"It  is  unnecessary  that  the  party 
making  the  representation  should  have 
any  interest  of  his  own  to  subserve 
by  it."  Bingham  V.  Fish,  86  N.  J.  L. 
316,  90  Ati.  li06. 
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to  purchase  stock  'by  reason  of  false  statements  in  stock  certificates,® 
or  in  prospectuses  or  reports,'  issued  by  them,  although  they  do  not 
themselves  make  the  sale,  where  the  other  elements  of  actionable 
fraud  are  present.  Of  course  an  action  to  rescind  and  to  recover 
the  consideration  paid  can  be  maintained  only  against  the  other  party 
to  the  contract  to  whom,  or  to  whose  order,  the  consideration  was 
paid.' 

§3879.  — Remedies  for  fraud — Rescission.  A  person  who  is  in- 
duced to  buy  or  sell  stock  in  a  corporation  by  false  and  fraudulent 
representations  may  rescind  the  contract '  and  set  up  the  fraud  as  a 


6  Sykes  V.  Pure  Food  Cider  Co.,  157 
Iowa  601,  138  N.  W.  554. 

'Faville  v.  Shehan,  68  Icrwa  241, 
26  N.  W.  131;  Cole  v.  Cassidy,  138 
Mass.  437,  52  Am.  Eep.  284.  See 
Eives  V.  Bartlett,  215  N.  T.  33,  109 
N.  E.  83,  rev'g  156  N.  T.  App.  Div. 
552,  141  N.  T.  Supp.  561;  Ottinger  v. 
Bennett,  203  N,  T.  554,  96  N.  E.  1123, 
adopting  dissenting  opinion  144  N.  Y. 
App.  Div.  525,  129  N.  Y.  Supp.  819,  in 
reversing  the  judgment  of  the  Appel- 
late Division;  Bygtrom  v.  Villard,  175 
N.  T.  App.  Div.  433,  162  N.  Y.  Supp. 
100,  appeal  dismissed  220  N.  Y.  765, 
116  N.  E.  1038;  Squiers  v.  Thompson, 
73  N.  Y.  App.  Div.  552,  76  N.  Y.  Supp. 
734,  afE'd  172  N.  Y.  652,  65  N.  E.  1122. 
See  also  Lyon  v.  James,  97  N.  Y.  App. 
Div.  385,  90  N.  Y.  Supp.  28,  afE'd  181 
N.  Y.  512,  73  N.  E.  1126. 

See  also  §  2544  et  seq.,  supra,  where 
the  liability  of  corporate  officers  is 
discussed  at  length. 

8  Cheney  v.  Dickinson,  172  Fed.  109, 
28  L.  E.  A.  (N.  S.)  359;  Ginu  v.  Almy, 
212  Mass.  486,  99  N.  E.  276.  See  Me- 
Elwee  V.  Chandler,  198  Pa.  575,  48 
Atl.  475 ;  Kennedy  v.  Bender,  104  Tex. 
149,  135  S.  W.  524. 

Oflcers  of  a  corporation  who  ne- 
gotiated the  sale  of  stock  belonging 
to  it  are  proper  parties  to  an  action 
fay  the  purchaser  to  recover  back 
what  he  has  paid,  where  the  money 
was  paid  to  them  and  it  does  not  ap- 


pear that  they  have  ever  paid  it  over 
to  any  one  else.  Tarara  v  Novelty 
Elec.  Mfg.  Co.,  136  Minn.  216,  161  N. 
W.  409. 

9  United  States.  Cheney  v.  Dickin- 
son, 172  Fed.  109,  28  L.  E.  A.  (N.  S.) 
359;  Sturges  v.  Stetson,  1  Biss.  246. 
Fed.  Cas.  No.  13,568. 

Alabama.  Merritt  v.  Ehrman,  116 
Ala.  278,  22  So.  514. 

Tlllnoia.  Hooker  v.  Midland  Steel 
Co.,  215  111.  444,  106  Am,  St.  Eep.  170, 
74  N.  E.  445;  Murray  v.  Tolman,  162 
111.  417,  44  N.  E.  748,  rev'g  54  HL 
App.  420. 

Indiana.  Ohlwine  v.  Pfaffman,  52 
Ind.  App.  357,  100  N.  E.  777. 

Iowa.  McKay  v.  McCarthy,  146 
Iowa  546,  34  L.  E.  A.  (N.  S.)  911, 
123  N.  "W.  755. 

Kentucky.  Eeid  v.  Owensboro  Sav. 
Bank  &  Trust  Co.,  141  Ky.  444,  132 
S.  W.  1026;  Prewitt  v.  Trimble,  92 
Ky.  176,  36  Am.  St.  Eep.  586,  17  S. 
W.  356. 

Maine.  Coolidge  v.  Goddard,  77 
Me.  579,  1  Atl.  831. 

Minnesota.  Bedding  v.  Wright,  49 
Minn.  322,  51  N.  W.  1056. 

Iklissourt  Eyan  v.  Miller,  236  Mo. 
496,  Ann.  Cas.  1912  D  540,  139  S.  W. 
128;  Wannell  v.  Kern,  57  Mo.  478; 
Meinershagen  v.  Taylor,  169  Mo.  App. 
12,  154  S.  W.  886. 

Nebraska.  Foley  v.  Holtry,  43  Neb. 
133,  61  N.  W.  120. 
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defense  in  an  action  by  the  seller  for  the  price,  or  on  a  note  given 
for  the  price ;  ^^  or  if  the  price  has  been  paid,  in  whole  or  in  part,  in 
money  or  property,  he  may  maintain  an  action  at  law  or  in  equity, 


New  Jersey.  Gray  v.  Bobbins  (N. 
J.  Ch.),  11  Atl.  860. 

New  York.  Higgins  v.  Grouse,  147 
N.  Y.  411,  42  N.  E.  6;  Delano  v.  Bice, 
23  App.  Div.  327,  48  N.  Y.  Supp.  295, 
aff'g  21  Mise.  714,  48  N.  Y.  Supp. 
130;  Gause  v.  Commonwealth  Truet 
Co.,  44  Mise.  46,  89  N.  Y.  Supp.  723, 
judgment  rev'd  on  other  grounds  100 
App.  Div.  427,  91  N.  Y.  Supp.  847. 

Utah.  Ogden  Valley  Trout  &  Be- 
sort  Co.  V.  Lewis,  41  Utah  183,  125 
Pae.  687. 

Wisconsin.  Bosenberg  v.  McKin- 
ney,  138  Wis.  381,  120  N.  W.  230. 

Uniform  Stock  Transfer  Act,  §  7. 
This  act  is  in  force  in  Louisiana, 
Maryland,  Massachusetts,  Michigan, 
New  Jersey,  New  York,  Ohio,  Pennsyl- 
vania, Wisconsin  and  Alaska. 

A  bona  fide  purchaser  of  certificates 
of  stock  cannot  rescind  on  the  ground 
that  they  were  procured  by  the  seller 
from  the  corporation  by  fraud,  gince 
in  the  purchaser's  hands  they  are 
valid  as  against  the  corporation.  Pou- 
ehee  v.  Snyder,  21  Ky.  L.  Eep.  1410, 
54  S.  W.  730. 

See  also   §  627,  supra. 

10  United  States.  Sturges  v.  Stet- 
son, 1  Biss.  246,  Fed.  Cas.  No.  13,568. 

Arizona.  Hurley  v.  Wilky,  18  Ariz. 
270,  158  Pac.  639,  18  Ariz.  45,  156  Pac. 
83. 

Illinois.  Taft  v.  Myerscough,  197 
HI.  600,  64  N.  E.  711,  rev  'g  judgment 
92  111.  App.  560. 

Iowa.  Farmers'  &  Merchants'  State 
Bank  v.  Shaffer,  147  N.  W.  851. 

Maine.  Coolidge  v.  Goddard,  77 
Me.  579,  1  Atl.  831. 

Minnesota.  Bedding  v.  Wright,  49 
Minn.  322,  51  N.  W.  1056.  See 
Fawkes  v.  Knapp,  165  N.  W.  236. 

Missouri.  Davis  v.  Forraan,  229  Mo. 
27,  129  S.  W.  213;  Hill  v.  Dillon,  151 


Mo.  App.  86,  131  S.  W.  728 ;  Sherman 
V.  Shaughnessy,  148  Mo.  App.  679, 
129  S.  W.  245. 

Oregon.  McMillan  v.  Batten,  52 
Ore.  218,  96  Pae.  675. 

Utah.  Ogden  Valley  Trout  &  Ee- 
sort  Co.  V.  Lewis,  41  Utah  183,  125 
Pac.  687. 

Washington.  S.  B.  McGowan  Co.  v. 
Cartoon,  79  Wash.   92,   139   Pac.  869. 

One  who  purchases  an  option  on 
stock  may  set  up  fraud  as  a  defense 
to  an  action  to  recover  a  balance  due 
on  the  purchase  price.  Bumsey  v. 
Shaw,  212  Pa.  576,  61  Atl.  1109. 

A  false  representation  that  the  stock 
to  be  sold  is  a  part  of  the  original 
issue,  carrying  with  it  a  right  to  share 
in  a  new  issue  distributed  by  way  of  a 
stock  dividend,  gives  the  purchaser  a 
right  to  decline  to  accept  or  pay  for 
shares  of  the  new  stock  carrying  no 
puch  right.  Feore  v.  Avent,  4  Ala. 
App.  551,  58  So.  727. 

Under  the  Illinois  Negotiable  In- 
struments Law,  it  is  competent  to 
show,  under  a  plea  of  partial  or  total 
failure  of  consideration,  that  the  pur- 
chaser was  induced  to  execute  a  note 
sued  on  by  false  and  fraudulent  rep- 
resentations of  the  seller  in  respect  to 
stock  which  formed  the  consideration 
for  the  note.  Taft  v.  Myerscough,  197 
111.  600,  64  N.  B.  711,  rev'g  judgment 
92  111.  App.  560. 

Where  the  contract  is  an  executed 
one,  fraud  is  not  available  as  a  de- 
fense to  an  action  for  the  price  un- 
less rescission  or  a  total  failure  of 
consideration  is  shown.  McMillan  v. 
Batten,  52  Ore.  218,  96  Pac;  675. 

Indorsers  of  notes  given  for  the 
purchase  price  of  stock  cannort  set  up 
fraud  inducing  the  sale  as  a  defense 
to  an  action  against  them  on  their 
contract    of   indorsement,    since   they 
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according  to  the  circumstances,  to  recover  what  he  has  parted  with ;  ^^ 
or  in  a  proper  ease,  he  may  sue  in  equity  to  rescind  and  recover  what 
he  has  parted  with.^^ 


are  not  parties  to  the  contract  of  sale. 
Elliott  V.  Brady,  192  N.  Y.  221,  18  L. 
E.  A,  (N.  S.)  600,  127  Am.  St.  Eep. 
898,  85  N.  E.  69,  afE'g  118  N.  Y.  App. 
Div.  208,  103  N.  Y.  Supp.  156. 

See  also  §  627,  supra. 

11  United  States.  Cheney  v.  Dick- 
inson, 172  Fed.  109,  28  L.  E.  A.  (N. 
a.)  359;  Fosdick  v.  Sturges,  1  Biss. 
255,  Fed.  Cas.  No.  4,956. 

Alabama.  Southern  Loan  &  Trust 
Co.  V.  Gissendaner,  4  Ala.  App.  523, 
58  So.  737. 

OaJlforma.  Smith  v.  Blderton,  16 
Cal.  App.  424,  117  Pac.  563. 

Illinois.  Arnold  v.  Dodsan,  272  Dl. 
377,  112  N.  E.  70. 

Iowa.  Hinkley  v.  Sae  Oil  &  Pipe 
Line  Co.,  132  Iowa  396,  119  Am.  St. 
Eep.  564,  107  N.  W.  629. 

Kansas.  Ellsworth  v.  Trinkle,  96 
Kan.  666,  153  Pac.  543. 

Massachusetts.  Cassett  v.  Glazier, 
165  Mass.  473,  43  N.  E.  193;  Bradley 
V.  Poole,  98  Mass.  169,  93  Am.  Dec. 
144. 

Michigan.  Hubbard  v.  Oliver,  173 
Mich.  337,  139  N.  W.  77. 

Minnesota.  Tai-ara  v.  Novelty  Elec. 
Mfg.  Co.,  136  Minn.  216,  161  N.  W. 
409. 

Missouri.  Gerardi  v.  Gardner,  255 
Mo.  538,  164  S.  W.  568. 

New  York.  Moore  v.  Williams,  62 
Hun  55,  16  N.  Y.  Supp.  403. 

Pennsylvania.  McElwee  v.  Chan- 
dler, 198  Pa.  575,  48  Atl.  475. 

Washington.  Landis  v.  Winter- 
mute,  40  Wash.  673,  82  Pac.  1000. 

Wisconsin.  See  Schwab  v.  Esben- 
shade,  151  Wis.  513,  139  N.  W.  420. 

Interest  is  properly  allowed  from 
the  date  when  the  defendant  received 
the  money.  Ellsworth  v.  Trinkle,  96 
Kan.  666,  153  Pae.  543. 

In  Tarara  v.  Novelty  Elec.  Mfg.  Co., 


136  Minn.  216,  161  N.  W.  409,  it  was 
held  that  the  facts  did  not  warrant 
the  recovery  of  special  damages  in- 
curred by  the  purchaser  before  the 
'discoTrery  of  the  fraud,  even  though 
such  damages  might  be  recovered  un- 
der some  circumstances. 

One  seeking  to  rescind  a  transac- 
tion whereby  he  exchanged  notes 
given  by  the  defendant  for  stock, 
cannot  deprive  the  defendant  of  the 
right  to  set  up  that  the  interest  pro- 
vided for  in  the  notes  was  usurious, 
and  if  the  plaintiff  recovers,  the 
amount  of  usurioTis  interest  must  be 
deducted.  Hubbard  v.  Oliver,  173 
Mich.  337,  139  N.  W.  77. 

See  also  §  628,  supra. 

12  United  States.  Farwell  v.  Colo- 
nial Trust  Co.,  147  Fed.  480;  Merrill 
V.  Florida  Land  &  Improvement  Co., 
60  Fed.  17;  Benton  v.  Ward,  47  Fed. 
253. 

Alabama.  King  v.  Livingston  Mfg. 
Co.,  192  Ala.  269,  68  So.  897;  Spence's 
Adm'r  v.  Whitaker,  3  Port.  297. 

Arkansas.  Haldiman  v.  Taft,  102 
Ark.  45,  143  S.  W.  112;  Hunt  v:  Da- 
vis, 98  Ark.  44,  135  S.  W.  458;  Evatt 
V.  Hudson,  97  Ark.  265,  133  S.  W. 
1023. 

California.  Browne  v.  San  Gabriel 
Eiver  Back  Co.,  22  Cal.  App.  682,  136 
Pac.  542,  544. 

lUinois.  Coolidge  v.  Rhodes,  199 
111.  24,  64  N.  E.  1074,  96  111.  App.  17. 

Kentucky.  Head  v.  Oglesby,  175 
Ky.  613,  194  S.  W.  793;  Ligon  v.  Min- 
ton,  125  S.  W.  304;  Prewitt  v.  Trim- 
ble, 9.2  Ky.  176,  36  Am.  St.  Eep.  586, 
17  S.  W.  356. 

Massachosetts.  Lufkin  v.  Cutting, 
225  Mass.  599,  114  N.  E.  822  ;  Ginn  v. 
Almy,  212  Mass.  486,  99  N.  E.  276; 
Stewart  v.  Joyce,  205  Mass.  371,  91 
N.  E.  555. 
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If  the  defendant  has  parted  with  the  stock  and  so  is  unable  to 
return  it,  a  court  of  equity  will  retain  jurisdiction  for  the  purpose 
of  awarding  damages/'  the  taeasure  of  damages  under  such  circum- 
stances being  the  same  as  in  actions  at  law,  at  least  unless  the  defend- 
£int  disabled  himself  from  making  the  transfer  by  selliag  the  stock 


Michigan.  Keyes  v.  Quinn,  154 
Mieh.  668,  118  N.  W.  615. 

Missouri.  Eyan  v.  Miller,  236  Mo. 
496,  Ann.  Cas.  1912  D  540,  139  S.  W. 
128;  Davjs  v.'  Porman,  229  Mo.  27, 
129  S.  W.  213. 

New  York.  Higgins  v.  Grouse,  147 
N.  Y.  411,  42  N.  E.  6;  Schafuss  v. 
Betts,  94  Misc.  463,  157  N.  Y.  Supp. 
608,  aff'd  175  App.  Div.  893,  160  N. 
Y.  Supp.  1145. 

Pennsylvania.  Andriessen  's  Ap- 
peal, 123  Pa.  St.  303,  16  Atl.  840. 

Texas.  Bolton  v.  Prather,  35  Tex. 
Civ.  App.  295,  80  S.  W.  666. 

Utali.  Morrison  v.  Snow,  26  Utah 
247,  72  Pac.  924. 

Washington.  McFeron  v.  Shoe- 
maker, 73  "Wash.  450,  131  Pae.  1126; 
Gray  v.  Reeves,  69  Wash.  374,  125 
Pac.  162. 

West  Virginia.  Jackson  v.  Stoek- 
ert,  75  W.  Va.  482,  89 -S.  E.  359,  8^ 
S.  E.  919;  Morrisey  v.  Williams,  74 
W.  Va.  636,  L.  R.  A.  1915  D  792,  82 
S.  E.  509. 

A  suit  in  equity  against  the  vendor 
of  stock  and  against  the  corporation 
to  have  the  sale  rescinded,  embracing 
application  for  the  recovery  of  the 
purchase  price  and  the  release  of  the 
purchaser  from  liability  by  reason  of 
ownership  of  the  stock,  is  more  com- 
plete and  adequate  than  is  an  action 
at  law  for  damages  against  the  vendor. 
Farwell  v.  Colonial  Trust  Co.,  147  Fed. 
480. 

Such  a  suit  may  be  maintained  after 
the  death  of  the  wrongdoer.  Lufkin 
V.  Cutting,  225  Mass.  599,  114  N.  E. 
822. 

If  the  seller  is  induced  to  part  with 
his  stock  by  fraud,  and  the  purchaser 


has  dissolved  the  corporation  and 
taken  over  the  business  personally, 
equity  will  rescind  the  sale  and  charge 
the  purchaser  as  a  trustee  ex  male- 
ileio,  holding  him  accountable  for  the 
proceeds  of  the  stock  and  all  profits 
derived  therefrom.  Schafuss  v.  Betts, 
94  N.  Y.  Misc.  463,  157  N.  Y.  Supp. 
608,  afe'd  175  N.  Y.  App.  Div.  893,  160 
N.  Y.  Supp.  1145. 

The  right  to  sue  in  equity  for  re- 
scission is  not  assignable.  Ryan  v. 
Miller,  236  Mo.  496,  Ann.  Cas.  1912  D 
540,  139  S.  W.  128, 

Some  courts  hold  that  one  induced 
by  fraud  to  purchase  stock  may  sue 
in  equity  to  cancel  notes  given  for 
the  purchase  price  although  they  are 
past  due  and  are  still  in  the  hands  of  a 
party  to  the  fraud.  Head  v.  Oglesby, 
175  Ky.  613,  194  S.  W.  793. 

The  plaintiff  may  recover  interest 
on  the  money  paid.  Gray  v.  Reeves, 
69  Wash.  374,  125  Pae.  162. 

See  also  §  627,  supra. 

13  Stewart  v.  Joyce,  205  Mass.  371, 
91  N.  E.  555. 

Where  the  contract  is  made  by  an 
agent  for  an  undisclosed  principal, 
and  the  defrauded  seller  elects  to  sue 
the  agent,  if  the  agent  has  only  a  part 
of  the  stock,  he  may  be  decreed  to  re- 
store that  part,  and  if  he  has  other 
stock  of  the  same  corporation  and  of 
the  same  class,  he  may  be  compelled 
to  transfer  a  sufficient  amount  of  that 
to  make  up  the  deficiency,  or,  if  he  has 
not  sufficient  stock  to  make  restitu- 
tion, there  may  be  a  money  decree 
against  him  for  the  value  of  the  stock 
not  restored.  Poole  v.  Camden,  —  W. 
Va.  — ,  92  S.  E.  454. 
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after  the  suit  was  brought.^*  And  the  complainant  may  in  the  same 
suit  seek  a  rescission,  or,  if  that  be  inequitable,  then  to  recover  his 
damages.^5 

Where  a  purchaser  of  stock  conveys  land  in  payment,  and  rescinds 
for  fraud,  he  is  entitled  to  a  reconveyance  of  the  land,  and  may 
obtain  such  relief  by  a  suit  in  equity.^® 

Pending  suit  for  rescission  brought  by  the  seller,  the  purchaser 
may  be  enjoined  from  disposing  of  the  stock.^' 

§  3880. Restoration  of  the  status  quo.    To  entitle  a  purchaser 

of  stock  to  rescind  and  defeat  an  action  for  the  price,  or  recover  what 
he. has  parted  with,  he  must  return,  or  offer  to  return,  the  stock,  if  he 
has  received  the  same,  and  if  it  is  of  any  value.^*    But  it  is  unneces- 


14  Stewart  v.  Joyce,  205  Mass.  371, 
91  N.  E.  555. 

16  Campbell  v.  Bushing,  —  Tex.  Civ. 
App.  ^,  141  S.  W.  133. 

16  Arkansas.  Haldiman  v.Taft,  102 
Ark.  45,  143  S.  W.  112;  Evatt  v.  Hud- 
son, 97  Ark.  265,  133  S.  W.  1023. 

Illinois.  See  Coolidge  v.  Ehodes,  199 

111.  24,  64  N.  E.  1074,  96  111.  App.  17. 
Massachusetts.     Lufkin  v.  Cutting, 

225  Mass.  599,  114  N.  E.  832. 

laiclhigaJi.  Kieyes  v.  Quinn,  154 
Mich.  668,  118  N.  W.  615. 

Minnesota.  Ludowese  v.  Amidon, 
124  Minn.  288,  144  N.  "W.  965. 

New  Jersey.  Gray  v.  Robbing  (N. 
J.  Ch.),  11  Atl.  860. 

Washington.  McFeron  v.  Shoe- 
maker, 73  Wash.  450,  131  Pac.  1126. 

17  Hoy  V.  Altoona  Midway  Oil  Co., 
136  Jed.  483;  Maine  Products  Co.  v. 
Alexander,  115  N.  Y.  App.  Div.  112, 
100  N.  T.  Supp.  ,711. 

But  the  right  of  the  member  to 
vote  the  ptock  and  to  exercise  other 
incidental  rights  of  ownership  will 
not  be  enjoined.  Maine.  Products  Co. 
V.  Alexander,   115   N.   Y.   App.   Div. 

112,  100  N.  Y.  Supp.  711. 

18  United  States.  Primeau  v.  Gran- 
field,  180  Fed.  847. 

Alabama.    King  v.  Livingston  Mfg. 
Co.,  192  Ala.  269,  68  So.  897. 
OaJifomia.      Fairchild    v.    Western 


Securities  Corporation,  169  Pac.  363; 
Davis  v.  Butler,  154  Cal.  623,  98  Pac. 
1047;;  Spreckels  v.  Gorrill,  152  Cal. 
383,  92  Pac.  1011 ;  Rohrbaeher  v.  Klee- 
bauer,  119  Cal.  260,  51  Pac.  341. 

Indiana.  Barnard  v.  First  Nat. 
Bank  of  Newpoint,  61  Ind.  App.  634, 
111  N.  E.  451;  Heintz  v.  Mueller,  27 
Ind.  App.  42,  59  N..E.  414;  Long  v. 
Johnson,  15  Ind.  App.  498,  44  N.  E. 
552. 

Iowa.  Stotts  V.  Fairfield,  163  Iowa 
726,  145  N.  W.  61;  Maine  v.  Midland 
Inv.  Co.,  132  Iowa  272,  109  N.  W. 
801. 

Kansas.  Ellsworth  v.  Trinkle,  96 
Kan.  666,  153  Pac.  543. 

Kentucky.  Ligom  v.  Minton,  125 
S.  W.  304. 

Massachusetts.  Bassett  v.  Brown, 
105  Mass.  558. 

Michigan.  Hubbard  v.  Oliver,  173 
Mich.  337,  139  N.  W.  77. 

Minnesota.  Tarara  v.  Novelty  Elec. 
Mfg.  Co.,  136  Minn.  216,  161  N.  W. 
409. 

Missouri.  Meinersha'gen  v.  Taylor, 
169  Mo.  App.  12,  154  S.  W.  886. 

New  York.  Francis  v.  New  York 
&  B.  El.  K.  Co.,  108  N.  Y.  93,  15  N.  E. 
192;  Bridge  v.  Pennimau,  105  N.  Y. 
642,  12  N.  E.  19. 

North  Dakota.  Miller  v.  Thompson, 
34  N.  D.  63,  157  N.  W.  677, 
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sary  to  return  or  tender  the  certificates  where  the  seller  has  retained 


Oklahoma.  Guss  v.  Nelson,  14  Okla. 
296,  78  Pac.  170. 

Utah.  Ogden  Valley  Trout  &  Eesort 
Co.  V.  Lewis,  41  Utah  183,  125  Pae. 
687. 

Compare  Hill  v.  Harriman,  95  Tenn. 
300,  32  S.  W.  202. 

Where  he  has  disposed  of  most  of 
the  stock,  ajid  so  is  unable  to  ten- 
der it  back,  he  will  be  relegated  to  his 
action  for  damages.  Primeau  v.  Gran- 
field,  180  Fed.  847. 

Purchasers  of  a  controlling  interest 
in  a  corporation  cannot  rescind 
where,  owing  to  their  own  acts  after 
discovery  of  the  fraud,  they  cannot 
restore  the  business  conducted  by  the 
corporation  to  the  seller  in  the  con- 
dition in  which  they  received  it.  Mil- 
ler V.  Thompson,  34  N.  D.  63,  157  N. 
W.  677. 

It  is  suflicient  if  the  defrauding 
party  can  be  placed  substantially  in 
the  same  position  which  he  would 
have  occupied  had  the  sale  not  taken 
place.  Spreckels  v.  Gorrill,  152  Cal. 
383,  92  Pac.  1011. 

The  fact  that  the  corporation  has 
consolidated  with  another  corpora- 
tion, and  that  the  plaintiff  has  ex- 
changed his  stock  for  stock  of  the 
consolidated  corporation  does  not  pre- 
clude a  rescission.  A  tender  of  the 
stock  of  the  consolidated  corporation 
is  sufS.cient.  Ginn  v.  Almy,  212  Mass. 
486,  99  N.  E.  276. 

Where  the  defendant  agrees  to  a 
consolidation  of  the  corporation,  re- 
sulting in  a  substitution  of  stock  of 
the  consolidated  corporation  for  that 
sold,  and  solicits  the  plaintiff  to  agree 
to  and  participate  in  it,  he  is  not  in 
a  position  to  complain  of  the  plain- 
tiff's inability  to  restore  the  iden- 
tical stock.  Head  v.  Oglesby,  175  Ky. 
613,  194  S.  W.  793. 

Where  he  did  not  receive  the  stock 
there  is  nothing  to  return.  Jones  v. 
Barnes,  107  Miss.  800,  66  8o.  212. 


The  purchaser  is  under  no  obliga- 
tion to  return  or  offer  to  return  bonds 
subsequently  purchased  by  him  from 
the  corporation,  where  such  purchase 
was  an  entirely  independent  transac- 
tion in  no  way  connected  with  the 
purchase  of  the  stock.  Lufkin  v. 
Cutting,  225  Mass.  599,  114  N.  E. 
822. 

One  who  is  induced  to  purchase  an 
option  on  stock  by  false  representa- 
tions is  not  precluded  from  setting 
up  fraud  as  a  defense  to  an  action 
for  a  balance  due  on  the  purchase 
price  by  reason  of  his  failure  to  ten- 
der back  the  option,  where  the  op- 
tion expired  the  day  after  the  con- 
tract was  made.  The  rule  requiring 
restoration  does  not  apply  where  the 
subject  of  the  contract  has  ceased  to 
exist  or  has  become  worthless.  Eum- 
sey  V.  Shaw,  212  Pa.  576,  61  Atl. 
1109. 

A  person  who  is  induced  to  pur- 
chase stock  by  false  representations 
that  the  company  is  incorporated  can- 
not be  held  liable  as  a  partner  for  the 
mismanagement  of  the  company's 
property  resulting  in  a  depreciation  in 
the  value  of  the  stock,  and  hence  will 
not  be  denied  the  right  to  rescind 
and  recover  back  what  he  has  paid  on 
the  theory  that,  because  of  such  de- 
preciation, the  defendant  cannot  be 
placed  in  statu  quo.  Bolton  v.  Pra- 
ther,  35  Tex.  Civ.  App.  295,  80  S.  W. 
666. 

This  rule  does  not  require  the  pur- 
chaser of  a  controlling  interest  in 
the  corporation  to  show  that  all  the 
bills  incurred  in  operating  the  corpo- 
rate business  before  the  discovery  of 
the  fraud  were  paid.  Tarara  v.  Nov- 
elty Elec.  Mfg.  Co.,  136  Minn.  216, 
161  N.  W.  409. 

One  who  is  induced  to  purchase  a 
majority  of  the  stock  of  a  corpora- 
tion by  fraudulent  representattons  is 
not   bound   to   account   to  the   seller 
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them  as  security  for  the  purchase  price,^'  or  where  it  appears  that 
the  seller  would  not  have  accepted  them  and  would  not  have  returned 
the  money  paid  for  them,*"  or  where  the  stock  is  of  no  value.''^ 
And  it  has  been  frequently  held  that,  at  least  in  cases  of  actual 
•fraud,  equity  will  not  require  a  restoration  or  offer  thereof  before 
filing  suit,  but  that  it  is  sufScient  if  the  complainant  offers  tp  do 
equity  in  his  biU.^'^ 

§3881. Laches  as  a  bar  to  rescission.     A  person  cannot 

rescind  a  contract  for  the  purchase  or  sale  of  stock  for  fraud,  either 
at  law  or  in  equity,  if  he  has  been  guilty  of  laches  or  unreasonable 
delay  either  in  discovering  the  fraud  or  in  repudiating  the  contract 
after  its  discovery.''^     And  if  there  are  facts  which  would  put  a 


for  the  use  of  the  eorporate  franchise 
as  a  condition  of  rescission  for  the 
fraud,  as  his  indebtedness  for  puch 
use,  if  there  is  any,  is  to  the  corpora- 
tion. Merritt  v.  Ehrman,  116  Ala. 
278,  22  So.  514. 

If  the  plaintiff  is  unable,  through 
the  exercise  of  reasonable  diligence, 
to  make  a  tender  before  bringing 
suit  to  recover  what  he  has  -paid,  as 
where  he  is  unable  to  find  the  de- 
fendant, he  may  make  tender  in  the 
petition.  Ellsworth  v.  Trinkle,  96 
Kan.  666,  153  Pac.  543. 

If  the  circumstances^  are  such  that 
the  defrauding  party  should  not  be 
made  to  suffer  the  loss  due  to  a  de- 
preciation orf  the  stock,  a  court  of 
equity  may  do  complete  justice  by 
abating  a  part  of  the  consideration. 
Spreckels  v.  Gorrill,  152  Cal.  383,  92 
Pac.  IGll. 

An  allegation  that  the  purchaser 
tendered  to  the  seller  and  offered  to 
transfer  to  him  the  stock  is  an  al- 
legation that  he  offered  to  do  every- 
thing necessary  to  accomplish  the 
transfer,  including  th«  delivery  of  an 
indorsed  certificate,  if  that  was  nec- 
essary. Davis  V.  Butler,  154  Cal.  623, 
68  Pac.  1047. 

See  also  §  631,  gupra. 

19  Campbell  v.  Park,  128  Iowa  181, 
104  N.  W.  79'9,  101  N.  W.  861. 


20  Southern  Loan  &  Trust  Co.  v. 
Gissendaner,  4  Ala.  App.  523,  58  So. 
737;  Ellsworth  v.  Trinkle,  96  Kan. 
666,  153  Pac.  543;  Eawkes  v.  Knapp, 
—  Minn.  — ,  165  N.  "W.  236. 

21  Alabama.  King  v.  Livingston 
Mfg.  Co.,  192  Ala.  269,  68  So.  897. 

Illinois.  Taft  v.  Myenscough,  197 
111.  600,  64  N.  E.  711,  rev'g  judgment 
92  111.  App.  560. 

Indiana.  See  Heintz  v.  Mueller, 
27  Ind.  App.  42,  59  N.  B.  414. 

Iowa.  Stotts  V.  Fairfield,  168  Iowa 
726,  145  N.  W.  61. 

Kansas.  Ellsworth  v.  Trinkle,  96 
K.a,n.  666,  153  Pac.  543. 

Missouri.  Gerardi  v.  Gardner,  255 
Mo.  538,  164  S.  W.  568. 

22  King  V.  Livingston  Mfg.  Co.,  192 
Ala.  269,  68 'So.  897;  Auman  v.  Mc- 
Kibben,  179  111.  App.  425;  Maine  v. 
Midland  Inv.  Co.,  132  Iowa  272,  109 
N.  W.  801. 

Contra,  where  the  stock  is  of  any 
value.  Eairchild  v.  Western  Securi- 
ties Corporation,  —  Cal.  — ,  169  Pac. 
363. 

23  United  States.  Irvln  v.  Koehler, 
230  Eed.  795;  Hart  v.  Globe  Ins.  Co., 
113  Fed.  307. 

Arkansas.  Porter  v.  Morris,  199 
S,  W.  106. 

CaJifomia.  Davis  v.  Butler,  154 
Cal.  623,  98  Pac.  1047, 
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person  of  ordinary  prudence  upon  inquiry,  the  purchaser  will  be 
charged  with  such  knowledge  as  would  have  been  obtained  upon  such. 


Georgia.  Coca-Cola  Bottling  Co.  v. 
Anderson,  13  Ga.  App.  772,  80  S.  E. 
32. 

Illinois.  Burwash  v.  Ballon,  230  111. 
34,  15  L.  R.  A.  (N.  S.)'  409,  82  N.  E. 
355;  Coolidge  v.  Ehodes,  199  111.  24, 
64  N.  B..  1074,  rev'g  96  111.  App.  17. 

Indiana.  Heintz  v.  Mueller,  27  Ind. 
App.  42,  59  N.  E.  414. 

Iowa.  Farmers '  &  Merchants '  State 
Bank  v.  ShafCer,  147  N.  W.  851;  Stotts 
V.  Fairfield,  163  Iowa  726,  145  N.  W. 
61;  Hinkley  v.  Sao  Oil  &  Pipe  Line 
Co.,  132  Iowa  396,  119  Am.  St.  Eep. 
564,  107  N.  W.  629. 

Kentucky.  Head  v.  Oglesby,  175 
Ky.  613,  194  S.  W.  793;  Little  v. 
.OwensborO  Sav.  Bank  &  Trust  Co.'s 
Eeceiver,  150  Ky.  331,  150  S.  W.  334; 
Eobertson  v.  Owensboro  Sav.  Bank  & 
Trust  Co.,  150  Ky.  50,  149  S.  W.  1144; 
Eeid  V.  Owensboro  Sav.  Bank  &  Trust 
Co.,  141  Ky.  444,  132  S.  W.  i026; 
Ligon  V.  Minton,  125  S.  W.  304. 

Maryland.  Latrobe  v.  Dietrich,  114 
Md.  8,  78  Atl.  983. 

Massachusetts.  Lufkin  v.  Cutting, 
225  Mass.  599,  114  N.  E.  822. 

Minnesota.  Eawkes  v.  Knapp,  165 
N.  "W.  236. 

Mississippi.  Jones  v.  Barnes,  107 
Miss.  800,  66  So.  212. 

Mi^url  Davis  v.  Porman,  229 
Mo.  27,  129  S.  W.  213;  Dawson  v. 
Flinton,  195  Mo:  App.  75,  190  S.  "W. 
972;  Eigler  v.  Eeid,  186  Mo.  App.  Ill, 
171  S.  W.  952;  Mein^rshagen  v.  Tay- 
lor, 169  Mo.  App.  12,  154  S.  W.  886. 

New  York.  Davis  v.  Levering,  168 
App.  Div.  78,  153  N.  Y.  Supp.  772. 

North  Dakota.  Miller  v.  Thomp- 
son, 34  N.  D.  63,  157  N.  W.  677. 

Oklahoma.  Gus^  v.  Nelson,  14  Okla. 
296,  78  Pac.  170. 

South  Dakota.  Keyes  v.  Blue  Bell 
Medicine  Co.,  34  S.  D.  297,  148  N.  "W. 
505. 


Virginia*  White  v.  American  Nat. 
Life  Ins.  Co.,  115  Va.  305,  78  S.  E. 
582. 

Wasliing1»n.  McFeron  v.  Shoe- 
maker, 73  Wash.  450,  131  Pac.  1126; 
Harris  v.  Stewart,  72  Wash.  661,  131 
Pac.  212;  Gray  v.  Beeves,  69  Wash. 
374,  125  Pae.  162. 

Wisconsin.  Cazier  v.  Hart,  158  Wis. 
362,  148  N.  W.  860;  Eosenberg  v.  Me- 
Kinney,  138  Wis.  381,  120  N.  W.  230. 

Uniform  Stock  Transfer  Act,  §  7. 
This  act  is  in  force  in  Louisiana, 
Maryland,  Massachusetts,  Michigan, 
New  Jersey,  New  York,  Ohio,  Penn- 
sylvania, Wisconsin  and  Alaska. 

"The  one  desiring  to  rescind  is  en- 
titled to  a  reasonable  tiihe  in  which 
to  investigate  the  facts  in  order  to 
determine  whether  a  rescission  should 
be  made."  Dawson  v.  Flintou,  195 
Mo.  App.  75,  190  S.  W.  972.  See  also 
to  the  Same  efEect  Eigler  v.  Eeid,  186 
Mo.  App.  Ill,  171  S.  W.  952. 

What  is  a  reasonable  time  depends 
upon  the  circumstances  of  each  par- 
ticular case,  and  is  generally  a  ques- 
tion of  fact.    See: 

United  States.  Irvin  v.  Koehler, 
230  Fed.  795. 

California.  Davis  v,  Butler,  154 
Cal.  623,  98  Pac.  1047. 

Indiana.  Heintz  v.  Mueller,  27  Ind. 
App.  42,  59  N.  B.  414. 

Iowa.  Stotts  V.  Fairfield,  163  Iowa 
726;  145  N.  W.  61. 

Minnesota.  Pawkes  v.  Knapp,  165 
N.  W.  236. 

Missouri.  Dawson  v.  Flintou,  195 
Mo.  App.  75,  190  S.  W.  972. 

Virginia.  White  v.  American  Nat. 
Life  Ins.  Co.,  115  Va.  305,  78  S.  B. 
582.  « 

Washington.  McFeron  v.  Shoe- 
maker, 73  Wash.  450,  131  Pac.  1126. 

The  "discovery"  of  the  fraud  re- 
ferred to  means  the  fraud  of  the  par- 
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inquiry.^*  But  "laches  cannot  be  imputed  to  one  who  was  ignorant 
of  the  facts,  and  for  that  reason  has  failed  to  assert  his  rights."''* 
"To  bar  relief  against  actual  fraud,  laches  must  not  only  consist 
of  delay,  but  of  delay  that  has  worked  a  disadvantage  to  the  opposing 
party.  "*^ 


ticular  defendant  againsit  whom  he 
subsequently  proceeds  for  a  cancella- 
tion or  rescission.  So  delay  in  ^uing 
to  cancel  notes  given  for  stock  after 
discovery  of  the  fraud  of  those  who 
were  active  in  inducing  the  purchase, 
where  the  purchaser  at  that  time  be- 
lieved that  the  holder  of  the  notes 
was  an  innocent  purchaser,  and  did 
not  discover  that  he  wa.s  a  party  to 
the  fraud  until  shortly  before  the  suit 
was  brought  does  not  constitute 
laches.  Head  v.  Oglesby,  175  Ky. 
613,  194  S.  W.  793. 

The  rule  that  the  doctrine  of  laches 
is  peculiarly  applicable  where  min- 
ing property  is  involved  does  not  ap- 
ply to  a  sale  of  mining  gtock  be- 
tween individuals.  Gray  v.  Beeves, 
69  Wash.  374,  125  Pac.  162. 

The  defense  of  laches  may  be  taken 
advantage  of  by  demurrer  where  it 
appears  upon  the  face  of  the  bill. 
Coolidge  V.  Ehodes,  199  111.  24,  64  N". 
E.  1074,  rev'g  96  111.  App.  17. 

See  also  §  634,  supra. 

24  United  States.  Irvin  v.  Koehler, 
230  Fed.  795;  Hart  v.  Globe  Ins.  Co., 
113  Fed.  307. 

Illinois.  Coolidge  v.  Ehodes,  199  111. 
24,  64  N.  E.  1074,  rev'g  96  111.  App.  17. 

Iowa,.  Hinkley  v.  Sac  Oil  &  Pipe 
Line  Co.,  132  Iowa  396,  119  Am.  St. 
Eep.  564,  107  N.  W.  629. 

Missouri.  See  Davis  v.  Forman,  229 
Mo.  27,  129  S.  W.  213. 

'Wisconslii.  Cazier  v.  Hart,  158  Wis. 
362,  148  N.  W.  860. 

Laches  cannot  be  set  up  in  a  suit 
to  rescind  a  contract  for  the  purchase 
of  stock  alleged  to  have  been  Induced 
under  the  false  representation  that 
the  stock  was  full  paid  where  it  pur- 


ported to  be  full  paid  and  the  cor- 
poration has  paid  dividends  thereon, 
since  there  Is  nothing  in  such  case  to 
lead  the  purchaser  to  think  that  the 
stock  is  otherwise  than  full  paid. 
Coolidge  V.  Ehodes,  199  111.  24,  64  N. 
E.  1074,  rev'g  96  111.  App.  17. 

A  purchaser  of  stock  is  not  under 
obligation  to  investigate  the  question 
of  compliance  with  incorporation  stat- 
utes where  the  fact  of  incorporation 
has  not  been  questioned,  the  business 
of  the  corporation  has  been  duly  con- 
ducted through  the  directors,  the  pur- 
chasers were  told  that  the  company 
was  duly  incorporated,  and  relying 
thereon  received  certificates  as  from 
a  duly  organized  corporation.  Bol- 
ton V.  Prather,  35  Tex.  Civ.  App.  295, 
SO  S.  W.  666. 

2B  Coolidge  V.  Ehodes,  199  111.  24,  64 
N.  E.  1074,  rev'g  96  111.  App.  17 ;  Jones 
V.  Barnes,  107  Miss.  800,  66  So.  212. 

Laches  does  not  begin  to  run  until 
the  discovery  of  the  fraud.  Stotts  v. 
Fairfield,  163  Iowa  726,  145  N.  W.  61. 

In  Landis  v.  Wintermute,  40  Wash. 
673,  82  Pac.  1000,  the  right  to  rescind 
was  held  not ,  to  have  been  lost,  .where 
her  suspicions  were  allayed  by  exam- 
ining the  stock  certificates,  and  by 
other  matters. 

28  George  v.  Ford,  36  App.  Cas.  (D. 
C.)  315.  See  also  to  the  same  effect 
Lufkln  V.  Cutting,  225  Mass.  599,  114 
N.  E.  822;  White  v.  American  Nat. 
Life  Ins.  Co.,  115  Va.  305,  78  S.  E. 
582;  Gray  v.  Eeeves,  69  Wash.  374, 
125  Pac.  162. 

Whether  delay  in'  tendering  back 
the  stock  prejudiced  the  seller  may 
be  considered  in  determining  whether 
the  tender  was  made  within  a  reason- 
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Delay  will  not  bar  relief  where  it  is  the  result  of  a  reasonable 
expectation  that  the  fraud  will  be  remedied.^'' 

§  3882.  -^  —  Rattfica.tion  or  waiver  as  a  bar  to  rescission.  A  con- 
tract for  the  purchase  or  sale  of  stock  brought  about  by  fraud  is  not 
void,  but  is  merely  voidable  at  the  election  of  the  defrauded  party .^* 
He  may  rescind  it,  as  we  have  seen,^'  provided  he  acts  promptly  on 
discovery  of  the  fraud,^"  but  he  may  also  affirm  or  ratify  it.*^  He 
has  but  one  election,  which,  when  once  made,  cannot  be  recalled,'^ 
and  if,  with  full  knowledge  of  the  facts,  he  elects  to  affirm  the  con, 
tract,  he  cannot  thereafter  shift  his  position  and  seek  to  rescind  it.'* 
Nor  can  he  "repudiate  the  contract  in  part  and  affirm  it  in  part. 
If  he  elects  to  take  the  benefit,  he  must  also  bear  the  burden."  ^* 

A  purchaser  of  stock  who,  with  knowledge  of  the  fraud,  elects  to 
receive  the  benefits  of  the  contract,*^  or  who  uses  the  stock  as  his,^* 


able  time,  although  it  ia  not  conclu- 
sive. Stotts  V.  Fairfield,  163  Iowa 
726,  145  N.  W.  61. 

27  White  V.  American  Nat.  Life 
Ins.  Co.,  115  Va.  305,  78  S.  E.  582. 

28  Hooker  v.  Midland  Steel  Co.,  215 
111.  444,  106  Am.  St.  Eep.  170,  74  N. 
E.  445;  Gause  v.  Commonwealth  Trust 
Co.,  44  N.  Y.  Misc.  46,  89  N.  Y.  Supp. 
723,  judgment  rev  'd  on  other  grounds 
100  N.  Y.  App.  Div.  427,-  91  N.  Y. 
Supp.  847. 

See  also  §  630,  supra. 

29  See   §  3879,  supra. 

30  See  §  3881,  Eupra. 

31  See  following  notes.  See  also 
§  633,  supra. 

Uniform  Stock  Transfer  Act,  §  7. 
This  act  is  in  force  in  Louisiana, 
Maryland,  Massachasetts,  Michigan, 
New  Jersey,  New  York,  Ohio,  Penn- 
sylvania, Wisconsin   and   Alaska. 

32  Eigler  v.  Reid,  186  Mo.  App.  Ill, 
171  S.  W.  952. 

33  Chicago  Trust  &  Savings  Bank 
V.  Ball,  208  111.  256,  70  N.  E.  305, 
rev'g  108  111.  App.  321;  Anderson  v. 
Chicago  Trust  &  Savings  Bank,  195 
111.  341,  63  N.  E.  203,  afC'g  93  111. 
App.  347;  Tolman  v.  Coleman,  104 
111.  App.  70. 


This  is  true  although  the  corpora- 
tion was  organized  by  its  promoter 
for  an  unlawful  and  fraudulent  pur- 
pose, where  its  object,  as  expressed  in 
its  charter,  is  a  lawful  one,  and  neither 
its  charter  nor  its  certificates  of  stock 
are  void.  Anderson  v.  Chicago  Trust 
&  Savings  Bank,  195  111.  341,  63  N.  E. 
203,  afe'g  93  111.  App.  347. 

34  Church  v.  Citizens'  St.  E.  Co.,  78 
Fed.  526. 

But  where  a  deed  made  to  two  per- 
sons jointly  represents  separate  con- 
tracts made  with  each  for  separate 
and  distinct  considerations,  and  the 
grantor  was  induced  to  enter  into  one 
of  such  contracts,  which  was  for  the 
purchase  of  stock,  by  false  representa- 
tions, it  may  be  canceled  as  to  that 
grantee  alone.  Haldiman  v.  Taft,  102 
Ark.  45,  143  S.  W.  112. 

35  Eosenberg  v.  McKinney,  138  Wis. 
381,  120  N.  W.  230. 

36Latrobe  v.  Dietrich,  114  Md.  8, 
78  Atl.  983;  Meiner^hagen  v.  Taylor, 
169  Mo.  App.  12,  154  S.  W.  886;  Dass- 
ler  V.  Eowe,  91  Neb.  637,  136  N.  W. 
846;  Fremont  Carriage  Mfg.  Co.  v. 
Thomson,  65  Neb.  370,  91  N.  W.  376. 
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or  who  by  his  acts,  recognizes  the  contract  as  being  in  existence,^'' 
thereby  affirms  the  contract,  and  cannot  subsequently  rescind  it.  So 
a  purchaser  of  stock  who,  with  knowledge  of  the  fraud,  acts  as  a 
stockholder  by  attending  meetings,  receiving  dividends,  or  other- 
wise," or  who  brings  a  suit  in  which  he  seeks  relief  on  the  basis  of 
his  ownership  of  the  stock,*®  or  renews  notes  given  for  the  purchase 
price  of  the  stock,*"  or  refuses  the  offer  of  the  seller  to  repurchase 
it,*^  loses  his  right  to  rescind.  And  the  same  is  true  of  purchasers 
of  k  majority  of  the  stock  of  a  corporation  who  continue  to  carry 


87Ligon  V.  Minton  (Ky.),  125  8. 
W.  304;  Meinershagen  v.  Taylor,  169 
Mo.  App.  12,  154  S.  W.  886. 

The  fact  that  the  defrauded  party 
subsequently  purchases  bonds  of  the 
corporation,  issued  for  the  purpose  of 
paying  the  indebtedness  of  the  com- 
pany, to  secure  the  stockholders,  and 
to  furnish  funds  to  carry  on  the  busi- 
ness, is  not  a  ratification  of  the  con- 
tract. Lufkin  V.  Cutting,  225  Mass. 
599,  114  N.  E.  822. 

38  California.  Marten  v.  Paul  O. 
Burns  Wine  Co.,  99  Cal.  355,  33  Pac. 
1107. 

Florida.  Florida  Cigar  &  Tobacco 
Co.  V.  Baker  &  Holmes  Co.,  62  Ma. 
487,  57  So.  174. 

Kentucky.  Anderson  v.  Black,  17 
Ky.  L.  Eep.  732,  32  S.  W.  468. 

Maryland.  Byrd  v.  Bautman,  85 
Md.  414,  36  Atl.  1099. 

Michigan.  McEaeheran  v.  "Western 
Transportation  &  Coal  Co.,  97  Mich. 
479,  56  N.  W.  860;  Maxted  v.  Fowler, 
94  Mich.  106,  53  N.  W.  921. 

Pennsylvania.  Jessop  v.  Ivory,  158 
Pa.  St.  71,  27  Atl.  840;  Andriessen's 
Appeal,  123  Pa.  St.  303,  16  Atl.  840. 

Virginia.  Weisiger  v.  Eichmond  Ice 
Mach.  Co.,  90  Va.  795,  20  S.  B.  361. 

Where  he  suggests  that  he  be  elect- 
ed a  director,  receives  dividends,' and 
ipists  upon  his  right  to  subscribe  for 
his  pro  rata  share  of  a  new  issue  of 
stock.  Davis  v.  Levering,  168  N.  T. 
App.  Div.  78,  153  N.  Y.  Supp.  772. 

A  purchaser  cannort  rescind  where. 


after  discovering  the  fraud,  he  treats 
the  stock  as  his  own,  accepts  the 
benefits  thereof,  acts  as  a  director  and 
actively  participates  in  transacting 
the  business  of  the  corporation,  and 
contracts  to  sell  a  part  of  the  stock. 
Dassler  v.  Eowe,  91  Neb.  637,  136  N. 
W.  846. 

Whether  one  who  was  induced  to 
purchase  stack  by  representations  that 
the  seller  had  arranged  with  the  other 
stockholders  and  directors  that  he 
should  be  made  a  director  and  given 
a  corporate  oflBce ■  at  a  stated  salary 
waived  his  right  to  rescind  by  attend- 
ing stockholders*  and  directors'  meet- 
ings and  temporarily  accepting  an- 
other position  with  the  corporation  at 
a  less  salary,  while  protesting  that 
the  seller  had  not  carried  out  his 
agreement,  was  held  to  be  a  question 
for  the  jury  in  Schwab  v.  Esbenshade, 
151  Wis.  513,  139  N.  W.  420, 

39  Chicago  Trust  &  Savings  Bank 
V.  Ball,  208  111.  256,  70  N.  E.  305, 
rev'g  108  111.  App.  321;  Anderson  v. 
Chicago  Trust  &  Savings:  Bank,  195 
HI.  341,  63  N.  E.  203,  aff 'g  93  111.  App. 
347 ;  Tolman  v.  Coleman,  104  111.  App. 
70. 

40  Elliott  V.  Brady,  192  N.  T.  221, 
18  L.  R.  A.  (N.  S.)  600,  127  Am.  St. 
Eep.  898,  85  N.  E.  69,  aff'g  118  N.  Y. 
App.  Div.  208,  103  N.  Y.  Supp.  156. 

41Stalnaker  v.  Janes,  68  W.  Va. 
176,  69  S.  E.  651.  See  also  Hooker  v. 
Midland  Steel  Co.,  215  111.  444,  106 
Am.  St.  Eep.  170,  74  N.  E.  445. 
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on  the  corporate  business  for  more  than  a  year  after  discovery,  of  the 
fraud.** 

"Where  the  purchaser  makes  a  tender  of  the  stock  to  the  buyer, 
he  does  not  lose  his  right  to  rescind  by  subsequent  acts  with  respect 
to  the  stock  which  are  reasonably  necessary  to  protect  his  interests.*' 
So  it  has  been  held  that  his  acts  in  subsequently  attending  a  stock- 
holders' meeting  and  voting  his  stock  does  not  amount  to  a  waiver 
of  his  right  to  rescind,  or  estop  him  from  asserting  it  under  such 
circumstances.**  And  it  has  also  been  held  that  where  a  previous 
tender  of  the  stock  and  dividends  previously  collected  by  him  has 
been  refused,  he  is  justified  in  collecting  dividends  declared  after 
the  institution  of  his  suit  to  rescind  and  holding  them  at  the  disposal 
of  the  court,  and  that  by  so  doing  he  is  not  estopped  to  prosecute 
such  suit.*^ 

Full  knowledge  of  the  facts  is  always  essential  to  a  waiver  *8  or 
a  ratification  of  the  contract.*' 

§3883.  — Action  for  deceit — ^In  general.  Instead  of  rescinding 
the  contract  the  defrauded  party  may  affirm  it  and  maintain  an 
action  of  deceit  to  recover  the  damages  sustained  by  reason  of  the 
fraud.**    In  some  jurisdictions  the  measure  of  damages  in  such  an 

42  Miller    v.    Thompson,    34    N.    D.  48  United  States.     Cheney  v.  Diek- 

63,  157  N.  "W.  677.  inson,  172  Ted.  109,  28  L.  E.  A.  (N. 

4SLandis  v.  Wintermute,  40  Wash.  S.)  359. 

673,  82  Pae.  1000.  District    of    Columbia.      George    v. 

44Landis  v.  Wintermute,  40  Wash.  Ford,  36   App.   Cas.  315. 

673,  82  Pae.  1000.  Indiana.     Nysewander   v.  Lowman, 

46  Davis  v.  Forman,  229  Mo.  27,  129  124  Ind.  584,  24  N.  E.  355;  Ohlwine 

S.  W.  213.  V.   Pfaffman,    52   Ind.   App.   357,   100 

46  White, V.  American  Nat.  Life  Ins.  N.  E.  777. 

Co.,  115  Va.  305,  78  S.  B.  582.  Iowa.      McKay    v.    McCarthy,    146 

One    who    is    induced    to    purchase  Iowa  546,  34  L.  E.  A.  (N.  S.)  911,  123 

stock  in  a  bank  by  false  and  fraudu-  N.    W.    755;    Campbell   v.   Park,   128 

lent   representations   as   to   its   condi-  Iowa  181,  104  N.  W.  793,  101  N.  W. 

tion  does  not  lose  his  right  to  rescind  861. 

by  being  afterwards  elected  and  act-  Kansas.      Freeman    v.    Trickett,    6 

ing  as  cashier,  where  he  rescinds  as  Kan.  App.  83,  49  Pao.  672. 

poon  as  he  learns  the  condition  of  the  Kentucky.  Ligon  v.  Minton  (Ky.  L- 

bank.     National   Bank   of  Dakota  v.  Eep.),  125  S.  W.  304. 

Taylor,  5  8.  D.  99,  58  N.  W.  297.  Massachusetts.     Ginn  v.  Almy,  212 

47  Southern    Loan    &    Trust    Co.    v.  Mass.  486,  99  N.  E.  276. 
Gissendaner,  4  Ala.  App.  523,  58  So.  Missouri.     Eyan  v.  Miller,  236  Mo. 
737;  Ginn  v.  Almy,  212  Mass.  486,  99  496,  Ann.  Cas.  1912  D  540,  139  S.  W. 
N.  E.  276;  Jones  v.  Barnes,  107  Miss.  128;  Meinershagen  v.  Taylor,  169  Mo. 
800,  66  So.  212.  App.  12,  154  S.  W.  886. 
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action  is  the  difference  between  the  actual  value  of  the  stock  and 
what  it  would  have  been  worth  if  the  representations  had  been  true,*^ 
while  in  others  it  is  the  difference  between  the  actual  value  of  the 
stock  at  the  time  of  the  sale  and  the  price  paid  or  received  for  it.^* 


New  York.  Townsend  v.  Felt- 
housen,  156  N.  Y.  618,  51  N.  E.  279, 
aff'g  90  Hun  89,  35  N.  Y.  Supp.  538; 
Kountze  v.  Kennedy,  147  N.  Y.  124, 
29' L.  E.  A.  360,  49  Am.  St.  Eep.  651, 
41  N.  E.  414. 

Bhode  Island.  Handy  v.  Waldron, 
18  E.  I.  567,  49  Am.  St.  Eep.  794, 
29  Atl.  143. 

Utah.  Morrison  v.  Snow,  26  Utah 
247,  72  Pac.  924. 

Wisconsin.  Eosenberg  v.  McKin- 
ney,  138  Wis.  381,  120  N.  W.  230; 
Barndt  v.  Frederick,  78  Wis.  1,  11  L. 
E.  A.   199,  47  N.  W.   6. 

England.  Derry  v.  Peek,  14  App. 
Cas.  337. 

49  Indiana.  Nysewander  v.  Low- 
man,  124  Ind.  584,  24  N.  E.  355. 

Iowa.  Campbell  v.  Park,  128  Iowa 
181,  104  N.  W.  799,  101  N.  W.  861. 

Kentucky.  Drake  v.  Holbrook,  28 
Ky.  L.  Eep.  1319,  92  S.  W.  297,  25  Ky. 
L.  Eep.  1489,  78  S.  W.  158,  23  Ky.  L. 
Eep.  1941,  66  S.  W.  512;  Exchange 
Bank  of  Kentucky  v.  Gaitskill,  18  Ky. 
L.  Eep.  532,  37  S.  W.  160.  See  also 
Long  V.  Douthitt,  142  Ky.  427,  134 
S.  W.  453.  But  see  Ligon  v.  Minton 
(Ky.  L.  Eep.),  125  S.  W.  304. 

Massachusetts.  Ginn  v.  Almy,  212 
Mass.  486,  99  N.  E.  276.  But  in  Stew- 
art  V.  Joyce,  205  Mass.  371,  91  N. 
E.  555,  it  was  held  that  one  induced 
to  sell  his  stock  by  false  representa- 
tions was  entitled  to  recover  the  dif- 
ference between  its  market  value  at 
the  date  of  the .  sale  and  the  price 
paid  for  it,  with  interest. 

Michigan.  Steele  v.  Kellogg,  163 
Mich.  132,  128  N.  W.  403. 

Minnesota.  Doran  v.  Eaton,  40 
Minn.  35,  41  N.  W.  244. 

Missouri.  Eyan  v.  Miller,  236  Mo. 
496,  Ann.  Cas.  1912  D  540,  139  S.  W. 


128;  Fisher  v.  Seitz,  172  Mo.  App. 
162,  157  S.  W.  883. 

Texas.  Eeed  v.  Holloway,  ^-  Tex. 
Civ.  App.  — ,  127  S.  W.  1189. 

Where  a  person  is  induced  to  pur- 
chase half  of  the  stock  of  a  corpora- 
tion by  false  representations  that  it 
is  not  indebted  on  any  promissory 
notes,,  the  measure  of  damages  is  the 
amount  of  the  depreciated  value  of 
the  stock  resulting  from  the  existence 
of  the  indebtedness,  which  is  one-half 
of  the  amount  of  such  indebtedness. 
Mills  V.  Knudson,  54  Wash.  614,  103 
Pac.  1123. 

Where  the  seller  represents  that  the 
stock  is  treasury  stock  when  in  fact 
it  belongs  to  him  individually,  the 
measure  of  damages  is  the  difference 
in  the  value  of  the  two.  If  this  dif- 
ference is  not  shown,  there  can  be 
no  recovery.  Fisher  v.  Seitz,  172  Mo. 
App.  162,  157  S.  W.  883. 

The  fact  that  the  purchaser  actu- 
ally^ got  his  money's  worth  is  imma- 
terial, and  evidence  as  to  the  in- 
trinsic value  of  the  stock  is  irrelevant 
and  improper.  Drake  v.  Holbrook,  28 
Ky.  L.  Eep.  1319,  92  S.  W.  297,  25  Ky. 
L.  Eep.  1489,  78  S.  W.  158,  23  Ky.  L. 
Eep.  1941,  66  S.  W.  512. 

The  plaintiff  is  entitled  to  interest. 
Steele  v.  Kellogg,  163  Mich.  132,  128 
N.  W.  403. 

60  United  States.  Smith  v.  Bolles, 
132  TJ.  S.  125,  33  L.  Ed.  279  ;  Cheney 
V.  Dickinson,  172  Fed.  109,  28  L.  E. 
A.  (N.  S.)  359;  Stratton's  Independ- 
ence, Ltd.  V.  Dines,  135  Fed.  449, 
dff'g  126  Fed.  968. 

Arkansas.  McDonough  v.  Williams, 
77  Ark.  261,  8  L.  E.  A.  (N.  S.)  452, 
7  Ann.   Cas.  276,  92  S.  W.   783. 

California.  Neher  v.  Hansen,  12 
Cal.  App.  370,  107  Pae.  565. 
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The  law  of  the  state  where  the  contract  was  made  governs  in  this 
regard.*^ 

Profits  made  by  the  guilty  party  may  be  recovered  in  equity,  where 
an,  accounting  is  necessary  to  determine  them  and  the  parties  stood  in 
confidential  relations.'^ 


§3884. Waiver;  limitations.    The  right  to  recover  damages 

may  be  waived  by  acts  evidencing  an  intention  to  condone  the 
fraud.*^  So  periormance  of  an  executory  contract  after  discovery 
of  the  fraud  bars  the  right  to  sue  for  damages,  since  it  is  equivalent 
to  making  a  new  contract.'*  But  the  fact  that  a  purchaser  acts  as 
a  stockholder  or  otherwise  exercises  acts  of  ownership  over  the  stock 
after  discovery  of  the  fraud  will  not  have  that  effect,"  since  bringing 


Delaware.  WilUams  v.  Belt2j,  0 
Boyce  554,  101  Atl.  905. 

Kansas.  Stewart  v.  Smith,  72  Kan. 
77,  82  Pac.  482;  Stewart  v.  Harris, 
69  Kan.  498,  66  L.  R.  A.  261,  105  Am. 
St.  Eep.  178,  2  Ann.  Caa.  873,  77  Pac. 
277. 

Oregon.  Zobrist  v.  Bstes,  65  Ore. 
573,  133  Pac.  644. 

Pennsylvania.  Curtis  v.  Buzard, 
254  Pa.  61,  98  Atl.  777;  High  v.  Ber- 
ret,  148  Pa.  St.  261,  23  Atl.  1004. 

One  who  is  induced  by  fraud  to  sell 
his  stock  for  less  than  its  market 
value  may  recover  the  difference  be- 
tween wh.'it  he  received  for  it  and 
what  he  could  have  sold  it  for.  Wea- 
ver V.  Cone,  174  Pa.  St.  104,  34  Atl. 
551. 

If  that  which  plaintiff  received  is 
equal  in  value  to  what  he  paid,  he 
has  sustained  no  injury  by  the  trans- 
action. Stratton  's  Independence,  Ltd. 
V.  Dines,  135  Fed.  449,  aff'g  126  Fed. 
968. 

If  the  stock  is  worth  no  more  than 
the  price  received  for  it,  the  seller  is 
not  damaged  though  he  was  induced 
to  make  the  sale  by  fraud.  McDon- 
ough  V.  "Williams,  77  Ark.  261,  8  L. 
B.  A.  (N.  S.)  452,  7  Ann.  Cas.  276, 
92  S.  "W.  783. 

If  the  stock  has  no  market  value, 
the  court  will  look  to  the  pecuniary 


condition  of  the  company  to  ajBcertain 
its  true  value.  Neher  v.  Hansen,  12 
Cal.  App.  370,  107  Pac.  565. 

Where  certain  assets  were  charged 
off  the  books  of  a  bank  long  prior  to 
the  year  1900,  but  later  the'y  were 
sold  and  from  the  proceeds  thereof 
dividends  were  declared  in  the  years 
of  1902  and  1903,  it  was  held  that  it 
did  not  necessarily  follow  that  the 
value  of  these  dividends  attached  to 
the  stock  in  1900  as  determining  the 
value  of  the  stock  in  1900.  Stewart 
V.  Smith,  72  Kan.  77,  82  Pac.  482. 

See  also   §  629,  supra. 

61  Williams  v.  Beltz,  6  Boyce  (Del.) 
554,  101  Atl.  905. 

saprimeau  v.  Granfield,  180  Fed. 
847;  George  v.  Ford,  36  App.  Cas.  (D. 
C.)  315. 

BSOhlwiue  v.  PfafEman,  52  Ind. 
App.  357, 100  N.  E.  777;  Potts  v.  Lam- 
bie,  138  N.  Y.  App.  Div.  144,  122  N.  T. 
Supp.  935,;  Kennedy  v.  Bender,  104 
Tex.  149,  135  S.  W.  524. 

S4McDonough  v.  Williams,  77  Ark. 
261,  8  L.  B.  A.  (N.  S.)  452,  7  Ann. 
Cas.  276,  92  8.  W.  783;  Beed  v.  Hollo- 
way,  —  Tex.  Civ.  App.  — ,  127  S.  W. 
1189. 

SBMaxted  v.  Fowler,  94  Mich.  106, 
53  N.  W.  921;  Kennedy  v.  Bender,  104 
Tex.  149,  135  S.  W.  524. 
A  sale  or  pledge  of  the  stock  after 
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an  action  for  damages  involves  an  election  to  abide  by  the  con- 
tract.*® And  especially  is  this  true  where  the  stock  was  purchased 
from  third  persons  and  not  from  the  corporation.*'  It  is  not  neces- 
sary to  return  or  offer  to  return  the  stock  in  order  to  maintain  an 
action  for  damages,*'  and  its  retention  will  not  bar  such  an  action.*^ 
Nor  will  an  express  waiver  of  the  fraud  and  an  explicit  ratification 
of  the  contract  have  that  effect,  unless  it  is  of  such  a  character  as  to 
imply  a  release  from  the  consequences  of  the  fraud.®"  An  accord  and 
satisfaction  agreement  whereby  the  parties  to  a  sale  of  stock  purport 
to  cancel  all  previous  agreements  between  them,  and  to  acknowledge 
full  satisfaction  of  all  claims  and  demands' against  each  other,  does 
not  bar  the  purchaser's  right  of  action  for  damages  for  fraud  in- 
ducing the  sale,  where  he  did  not  know  of  the  fraud  when  the  agree- 
ment was  entered  into.®^ 

In  most  jurisdictions  the  statute  of  limitations  does  not  begin 
to  run  against  the  right  of  action  for  damages  until  the  discovery  of 


discovering  the  fraud  will  not  bar 
?ueh  an  action.  McKay  v.  McCarthy, 
146  Iowa  546,  34  L.  U.  A.  (N.  S.)  911, 
,123  N.  W.  755;  Gaylord  v.  Brown,  128 
N.  Y.  App.  Div.  343,  112  N.  Y.  Supp. 
748,  128  .N.  Y.  App.  Div.  340,  112 
N.  Y.  Supp.  745. 

An  allegation  that  the  seller  is  will- 
ing to  credit  the  purchaser  with  the 
amount  paid  for  the  stock  on  a  debt 
owed  by  the  latter  to  the  former  is 
no  defense  to  an  action  for  deceit. 
Gaylord  v.  Brown,  128  N.  Y.  App. 
Div.  343,  112  N.  Y.  Supp.  748. 

That  the  purchaser,  after  discover- 
ing the  falsity  of  representations  as  to 
the  condition  of  the  company  takes 
steps  to  hold  up  its  credit,  and  en- 
deavors to  save  it  from  complete  ruin, 
does  not  bar  such  an  action.  Ligon  v. 
Minton  (Ky.  L.  Kep.),  125  S.  W. 
304.     ■ 

B6  Ligon  V.  Minton  (Ky.  L.  Eep.), 
125  S.  W.  304. 

The  rule  requiring  prompt  disaffirm- 
ance of  the  contract  has  no  applica- 
tion. Potts  V.  Lambie,  138  N.  Y.  App. 
Div.  144,  122  N.  Y.  Supp.  935. 

57  Under  such  circumstances  '  acts 
done  by  the   purchaser  in   the   exer- 


cise of  his  rights  as  a  stockholder  do 
not  affect  his  claim  for  damages 
against  the  seller,  unless  it  is  shown 
that  he  thereby  intended  to  waive 
his  right  of  action.  Kennedy  v.  Ben- 
der, 104  Tex.  149,  135  S.  W.  524. 

B8  Campbell  v.  Park,  128  Iowa  181, 
104  N.  W.  799,  101  N.  W.  861. 

Tender  of  the  amount  received  is 
not  a  necessary  condition  precedent 
to  an  action  by  a  stockholder  to  com- 
pel one  who,  by  false  representations 
and  in  breach  of  trust,  has  acquired 
the  plaintiff 's  stock,  to  account  for  the 
true  value  of  the  same.  Black  v.  Simp- 
son, 94  8.  C.  312,  46  L.  E.  A.  (N.  S.) 
137,  77  S.  E.  1023. 

B9  Ohlwine  v.  PfafEman,  52  Ind.  App. 
357,  100  N.  E.  777. 

The  mere  fact  of  affirming  or  ratify- 
ing the  contract  by  deciding  to  retain 
its  fruits  is  not  a  waiver  of  the  cause 
of  action  for  damages.  Potts  v. 
Lambie,  138  N.  Y.  App.  Div.  144,  122 
N.  Y.  Supp.  935. 

■  60  Ohlwine  v.  PfafEman,  52  Ind.  App. 
357,  100  N.  E.  777. 

61  Seaver  v.  Snider,  21  Colo.  App. 
431,  122  Pae.  402. 
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the  fraud ;  **  or  until  the  defrauded  party  has  notice  of  facts  suffi- 
cient to  put  him  on  inquiry.®^  In  some  states,  however,  it  is  held 
that  the  statute  begins  to  run  when  the  transaction  is  consummated 
rather  than  when  the  fraud  is  discovered,^*  unless  the  existence  of  the 
cause  of  action  is  fraudulently  concealed.^*  Statements  designed  to 
dissuade  the  defrauded  party  from  beginning  an  action,  and  not 
designed  to  induce  its  postponement  merely,  will  not,  in  the  absence 
of  fraud,  estop  the  party  making  them  from  availing  himself  of  the 
plea  of  the  statute  in  the  event  of  the  subsequent  prosecutioi^  of  such 
action.®^  Nor  will  a  promise  by  the  defendant  to  see  that  the  de- 
frauded party  will  get  Jiis  money  back  if  the  suit  is  not  brought.^'' 

§3885.  Construction  of  contract  in  general.  As  in  other  cases, 
the  intent  of  the  parties  as  expressed  in  the  words  used  governs  in 
construing  a  written  contract  for  the  sale  of  stock.^*    A  contempo- 


62  Horner  v.  Perry,  112  Fed.  906; 
Smith  V.  Martin,  135  Gal.  247,  67  Pac. 
779;  Gillies  v.  Linsc&tt,  98  Kan.  78, 
157  Pac.  423. 

68  Smith  v.  Martin,  135  Cal.  247,  67 
Pac.  779;  Coffin  v.  Barber,  115  N.  T. 
App.  Div.   713,   101  N.  Y.  Supp.  147. 

The  defendant  cannot  escape  lia- 
bility on  the  ground  of  delay  in  dis- 
covering the  fraud  where  it  was  due 
to  the  fact  that  he  lulled  the  plaintiff 
into  ^leep.  Horner  v.  Perry,  112  Ped. 
906. 

64  McKay  v.  McCarthy,  146  Iowa 
546,  34  L.  R.  A.  (N.  S.)  911,  123  N. 
W.  755. 

The  Iowa  statute  providing  that,  in 
actions  for  relief  on  the  ground  of 
fraud,  the  cause  of  action  shall  not  be 
deemed  to  have  accrued  until  the 
fraud  shall  have  been  discovered  by 
the  party  aggrieved,  is  held  to  apply 
to  equitable  actions  only,  and  not  to 
actions  for  deceit.  McKay  v.  Mc- 
Carthy, 146  Iowa  546,  34  L.  E.  A.  (N. 
S.)  911,  123  N.  W.  755.* 

65  If  the  defendant  fraudulently 
conceals  from  the  plaintiff  the  ex- 
istence of  the  cause  of  action,  the 
statute  does  not  begin  to  run  until 
the    fraud    is    discovered    or    might 


have  been  discovered  by  the  exercise 
of  reasonable  diligence.  Garnet  v. 
Haas,  165  Iowa  565,  146  N.  W.  465. 
See  also  McKay  v.,  McCarthy,  146 
Iowa  546,  34  L.  E.  A.  (N.  S.)  911,  123 
N.  W.  755. 

66  McKay  v.  McCarthy,  146  Iowa 
546,  34  L.  E.  A.  (N.  S.)  911,  123  N. 
W.   755. 

67  McKay  v.  McCarthy,  146  Iowa 
546,  34  L.  E.  A.  (N.  S.)  911,  123  N. 
W.  755. 

68  Henderson  v.  Phillips,  178  Fed. 
374;  McCormick  v.  Badham,  191  Ala. 
339,  67  So.  609;  Markis  v.  Melis,  r^ 
T'^tah  — ,  167  Pac.  802;  Zohrlaut  v. 
Mengelberg,  144  Wis.  564,  124  N.  W. 
247,  on  rehearing  144  Wis.  564,  128 
N.  W.  975. 

Where  the  contract  is  ambiguous 
and  evidence  as  to  the  conditions  and 
circumstances  under  which  it  WM 
made  is  admitted  to  show  its  meaning, 
it  is  for  the  jury  to  determine  its 
meaning.  Hodgens  v.  Sullivan,  209 
Ma^s.  533,  95  N.  E.  969. 

A  contract  to  sell  all  of  the  stock 
of  a  corporation  which  the  seller  owns 
"amounting  to  three-fifths  of  the 
entire  capital  stock"  of  the  company, 
is   not    fulfilled   by   a   delivery   of  a 
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raneous  practical  construction  by  the  parties  is  strong  evidence  of  the 
meaning  of  the  contract,  if  its  terms  are  equivocal.*®  But  their  con- 
duct in  supposed  observance  of  the  contract  cannot  be  considered 
where  its  meaning  is  clear  and  free  from  ambiguity.'''''  If  the  contract 
is  in  writing,  its  construction  is  for  the  eourt.''^ 

Whether  a  particular  transaction  constitutes  a  sale  of  the  stock 
or  a  pledge  or  transfer  thereof  as  security  for  a  loan,''*  or  a  bailment 
or  trust,'''  is  a  question  of  construction. 

§3886.  Admissibility  of  parol  evidence.  As  in  other  cases,  if  the 
contract  is  in  writing,  it  cannot  be  varied  or  contradicted  by  parol 
evidence.'''*  So  parol  evidence  is  inadmissible  to  show  that  at  the  time 
of  entry  into  a  written  contract  for  the  sale  of  a  specified  proportion 
of  the  capital  stock  of  a  corporation  the  parties  really  intended  that 


smaller  proportion  of  the  capital 
stock,  although  all  that  the  seller 
owns.  Dady  v.  O'Rourke,  172  N.  T. 
447,  65  N.  E.  273,  rev'g  61  N.  Y.  App. 
Div.  529,  70  N.  Y.  Supp.  694. 

In  Miller  v.  Duntley,  264  111.  268, 
106  N.  E.  198,  rev'g  182  111.  App.  205, 
a  contract  was  construed  to  mean  that 
the  defendant,  who  had  promised  the 
plaintiff  certain  ^tock,  should  have  the 
option  of  paying  him  a  certain  sum 
in  money  before  a  certain  date  in- 
stead of  delivering  the  stock,  and,  in 
case  the  full  amount  was  not  so  paid, 
he  was  to  forfeit  any  payments  made, 
and  that  it  did  not  bind  the  defend- 
ant to  pay  any  sum  whatever. 

See  also  the  following  eases  where 
contracts  for  the  sale  of  stock  were 
ccmstrued.  Biser  v.  Bauer,  205  Fed. 
229;  Shuler  v.  Allam,  45  Colo.  372, 
101  Pac.  350. 

And  see  standard  works  on  contracts 
and  sales. 

69  Pratt  v.  Prouty,  104  Iowa  419, 
65  Am.  St.  Rep.  472,  73  N.  W.  1035; 
Meyer  v.  Levy,  156  N.  Y.  App.  Div. 
745,  142  N.  Y.  Supp.  51;  Fry  v.  Thome, 
64  "Wash.  479,  117  Pac.  23G. 

On  the  theory  of  a  contemporaneous 
practical  construction,  the  fact  that  a 
purchaser  of  stock  from  the  corpora- 
tion instructed  the   secretary   of  the 


corporation  to  explain  to  one  to  whom 
such  purchaser  subsequently  sold  that 
the  shares  were  pool  stock  was  held 
evidence  that  the  purchaser  took  the 
stock  subject  to  such  disability.  "Wil- 
liams v.  Ashurst  Oil,  Land  &  Develop- 
ment Co.,  144  Cal.  619,  78  Pac.  28.    , 

70  Twin  Tree  Lumber  Co.  v.  Ensign, 
193  Ala.  113,  69  So.  525. 

71McDonough  v.  "Williams,  77  Ark. 
261,  8  L.  E.  A.  (N.  S.)  452,  7  Ann. 
Cas.  276,  92  S.  "W.  783;  Stokes  v.  Foote, 
172  N.  Y.  327,  65  N.  B.  176,  rev'g  judg- 
ment 49  N.  Y.  App.  Div.  302,  63  N.  Y. 
Supp.  887. 

72  See  §  3903  et  seq.,  infra. 

73  In  Harriman  v.  Northern  Securi- 
ties Co.,  197  TJ.  S.  244,  49  L.  Ed.  739, 
aff'g  134  Fed.  331,  the  transaction  in 
question  was  held  to  be  an  uncondi- 
tional purchase  and  sale  and  not  a 
bailment  or  trust. 

74  Commercial  &  Savings  Bank  of 
San  Jose  v.  Pott,  150  Cal.  358,  89  Pac. 
431;  Hinkley  v.  Sao  Oil  &  Pipe  Line 
Co.,  132  Iowa  396,  119  Am.  St.  Rep. 
564,  107  N.  W.  629;  Rigler  v.  Reid, 
186  Mo.  App.  Ill,  171  S.  "W.  952; 
Barber  v.  Martin,  67  Neb.  445,  93  N. 
"W.  722. 

See  standard  works  on  evidence, 
contracts  and  sales. 
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only  such  an  amount  of  stock  should  pass  as  the  vendor  then  owned,''' 
or  to  show  that  a  contract  absolute  and  unconditional  on  its  face 
was  conditional.''®  "But  if  the  writing  does  not  show  upon  its  face 
that  it  was  intended  to  express  the  whole  agreement  between  the 
parties,  parol  evidence  is  admissible  to  show  other  conditions  or  explain 
latent  ambiguities."''''  If  the  consideration  is  not  expressed,  parol 
evidence  is  admissible  to  show  the  true  consideration  of  the  contract.''* 
Parol  evidence  is  also  admissible  to  show  a  supplemental  oral  agree- 
ment by  the  seller  to  repurchase  the  stock,''^  or  that  the  contract 
should  only  take  effect  upon  conditions  which  have  not  been  per- 
formed,80  or  to  show  that  a  party  was  induced  to  enter  into  the  eon- 
tract  by  fraud.'^    And  the  rule  excluding  parol  evidence  applies  only 


TBDady  v.  O'Eourke,  172  N.  T.  447, 
65  N.-E.  273,  rev'g  61  N.  Y.  App.  Div. 
529,  70  N.  Y.  Supp.-  694. 

76  Dinkier  v.  Baer,  92  Ga.  432,  17 
S.  B.  953;  Eigler  v.  Eeid,  186  Mo. 
App.  Ill,  171  S.  W.  952. 

Where  the  whole  transaction  is  re- 
duced to  writing,  the  purchaser  cannot 
show  a  parol  agreement  by  the  seller 
to  take  back  the  stock  if  he  was  dis- 
satisfied. Eigler  v.  Eeid,  186  Mo. 
App.  Ill,  171  S.  W.  952. 

77  Williams  v.  Aahurst  Oil,  Land  & 
Development  Co.,  144  Gal.  619,  78  Pae. 
28;  Mulford  v.  Torrey  Exploration 
Co.,  45  Colo.  81,  100  Pae.  596;  Eichard- 
son  V.  Hunter,  88  Wash.  375,  153  Pae. 
325. 

A  latent  ambiguity  in  the  deserip- 
tiom  of  the  subject-matter  may  be 
shown  to  exist  and  may  be  removed 
by  extrinsic  parol  evidence.  So  where 
the  contract  was  to  purchase  a  certain 
number  of  shares  of  stock,  and  before 
it  was  made  the  corporation  hafl  in- 
creased its  stock  and  distributed  the 
increase  in  the  form  orf  a  stock  divi- 
dend, it  was  held  that  parol  evidence 
was  admissible  to  show  that  the  con- 
tract referred  to  stock  of  the  original 
issue.  Peore  v.  Avent,  4  Ala.  App. 
551,  58  So.  727. 

Where  the  contract  merely  provides 
for  the  sale  of  "shares  of  stock" 
without  showing  the  kind  of  shares 


the  purchaser  is  to  receive,  it  may  be 
shown  by  parol  that  he  was  tor  receive 
so  called  "pool  shares,"  on  which  no 
certificates  were  to  be  issued  until  the 
expiration  of  five  years.  Williamjs  v. 
Ashurst  Oil,  Land  &  Development  Co., 
144  Gal.  619,  78  Pae.  28. 

Where  the  contract  is  partly  in 
writing  and  partly  in  parol,  it  is  in  law 
a  parol  contract,  and  the  true  con- 
sideration for  it  may  be  shown  by 
parol.  Eoder  v.  Niles,  61  Ind.  App. 
4,  111  N.  E.  340. 

78  Eoder  v.  Mies,  61  Ind.  App.  i, 
111  N.  E.  340. 

Where  there  are  no  contractual  pro- 
visions in  a  note  given  for  stock  rel- 
ative to  its  consideration,  the  defend- 
ant may  show  the  making  of  a  col- 
lateral agreement,  without  which  he 
refused  to  sign  the  note,  and  its 
breach,  and  that  as  a  result  the  stock 
became  worthless.  Merchants'  & 
Farmers'  Bank  v.  Smith,  107  Miss. 
105,  64  So.  970. 

79  Blair  v.  Minzesheimer,  124  N.  Y. 
App.  Div.  177,  108  N.  Y.  Supp.  799. 

80  Garner  v.  Kratzer,  173  Iowa  292, 
155  N.  W.  296. 

81  Hinkley  v.  Sao  Oil  &  Pipe  Line 
Co.,  132  Iowa  396,  119  Am.  St.  Eep. 
564,  107  N.  W.  629;  Le  Master  v. 
Hailey,  —  Tex.  Civ.  App.  ^,  176  S. 
W.  818. 


6568 


Ch.  56] 


Stock  and  Stockholdees 


[§  3887 


as  between  the  parties  to  the  contract  and  their  privies.*^  Parol  evi- 
dence is  also  admissible  to  vary  or  contradict  the  contract  in  a  suit 
in  equity  to  reform  it.** 

§3887.  Executed  and  executory  contracts;   when  title  passes. 

Whether  a  contract  for  the  sale  of  stock  is  executed,  so  that  the  title 
passes,  or  merely  executory,  is  to  be  determined  upon  the  same  prin- 
ciples as  in  the  ease  of  a  sale  of  any  other  personal  property.'*  As 
in  other  cases  the  intention  of  the  parties,*^  to  be  ascertained  from  a 
consideration  of  the  entire  instrument,'*  controls.  The  use  of  the 
words  "sells,"  "have  sold,"  "do  sell,"  "hereby  sell,"  and  the  like,'' 


821)1  an  action  by  a  principal  to 
compel  his  agent  to  account  for  secret 
profits  made  by  bim  in  the  sale  of  the 
principal 's  stock,  parol  evidence  is  ad- 
missible to  show  that  the  true  con- 
sideration paid  by  the  purchaser  to 
the  agent  was  a  greater  sum  than  that 
recited  in  the  contract  of  sale.  Barber 
V.  Martin,  67  Neb.  445,  93  N.  W.  772. 

SSBiser  v.  Bauer,  205  Fed.  229. 

84  See  Mandard  works  on  sales. 

86  United  States.  Beardsley  v. 
Beardsley,  138  U.  S.  262,  34  L.  Ed. 
928. 

CaUfomia,.  Mason  v.  Lievre,  154 
Cal.  514,  78  Pac.  1040;  Kennedy  v. 
Lee,  147  Cal.  596,  82  Pac.  257. 

Maryland.  Mitchell  v.  Wedderburn, 
68  Md.  139,  11  Atl.  760. 

Massachusetts.  Bellows  v.  Me- 
Kenzie,  212  Mass.  601,  99  N.  B.  470; 
Frazier  v.  Simmons,  139  Mass.  531,  2 
N.  E.  112. 

Minnesota.  Peavey  v.  Wells,  136 
Minn.  180, 161  N.  W.  508. 

South  DakoU.  Tuthill  v.  Sherman, 
36  S.  D.  237,  154  N.  W.  518; 'id.  165  N. 
W.  i;  Barnard  v.  Tidrick,  35  S.  D.  403, 
152  N.  W.  690. 

Washington.  Pacific  Power  &. Light 
Co.  V.  White,  96  Wash.  18,  Ann.  Gas. 
1918  B  125,  164  Pac.  602. 

An  agreement  whereby  the  seller 
"agrees  to  sell"  and  the  buyer 
''agrees  to  buy"  was  held  not  to  be 
an    executed    agreement    effecting    a 


present  sale,  but  an  executory  agree- 
ment to  sell.  Gilfallan  v.  Gilfallan, 
168  Cal.  23,  Ann.  Gas.  1915  D  784, 
141  Pac.  623. 

An  agreement  "to  sell"  stock,  the 
time  of  purchase  to  be  before  a  speci- 
fied date  in  the  future,  optional  with 
the  purchaser,  the  purchaser  to  have 
any  dividends  paid  on  the  stock  prior 
to  the  date  of  purchase,  was  held  not 
a  contract  of  sale,  but  a  comti'act  for 
a  sale  to  be  thereafter  consummated. 
Tuthill  V.  Sherman,  36  S.  D.  237,  154 
N.  W.  518;  Id.  —  S.  D.  — ,  165  N. 
W.  4. 

A  writing  which  segregated  and 
identified  a  certificate  of  stock,  which 
had  been  paid  for,  as  the  property  of 
one  of  the  parties,  was  held  to  be  an 
acknowledgment  that  the  title  to 
the  certificate  was  in  him.  Bell  v. 
Scranton  Coal  Mines  Co.,  59  Wash. 
659,  110  Pac.  628. 

In  Beeson  v.  Wright,  159  Cal.  133, 
112  Pac.  1091,  a  contract  was  held  to 
be  divisible  and  to  be  an  executed 
contract  as  to  part  of  the  stock  cov- 
ered by  it. 

86  Beardsley  v.  Beardsley,  138  V.  S. 
262,  34  L.  Ed.  928;  Kennedy  v.  Lee, 
147  Cal.  596,  82  Pac.  257;  Pacific 
Power  &  Light  Co.  v.  White,  96  Wash. 
18,  Ann.  Ca^.  1918  B  125,  164  Pac. 
602. 

87  Kennedy  v.  Lee,  147  Gal.  596, 
82  Pac.  257;   Pacific  Power  &  Light 
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or  the  words  "we  have  purchased,''**  does  not  necessarily  operate 
to  transfer  the  whole  legal  title  to  the  stock  in  praesenti  so  as  to  be 
beyond  modification  by  any  other  language  of  the  instrument.  The 
matter  is  regulated  by  statute  in  some  jurisdictions.** 

If  by  the  terms  of  the  contract  the  buyer  is  bound  to  do  anything 
as  a  consideration,  either  precedent  or  concurrent,  on  which  the  pass- 
ing :of  the  property  depends,  the  property  will  not  pass  until  the 
condition  is  fulfilled,  even  though  the  certificate  may  be  delivered.'" 
On  the  other  hand  the  title  passes  as  soon  as  the  condition  is  per- 
formed.'^ 

A  contract  giving  an  option  to  purchase  stock  gives  no  property 
interest  in  the  stock,  and  does  not  affect  its  ownership  except  in  so 
far  as  it  deprives  the  person  giving  it  of  the  right  to  sell  the  stock.'^ 
Title  does  not  pass  under  an  option  to  purchase  until  the  option  is 
determined.?' 


Co.  V.  White,  96  Wash.  18,  Ann.  Gas. 
1918  B  125,  164  Pac.  602. 

88  Frazier  v.  Simmons,  139  Mass. 
531,  2  N.  E.  112. 

89  Under  Cal.  Civ.  Code,  §  1141,  title 
to  personal  property  is  transferred  by 
an  executory  contract  for  the  sale 
thereof  when  the  seller  prepares  the 
thing  sold  for  delivery  and  offers  it 
to  the  buyer  with  intent  to  transfer 
the  title  to  him.  Cuthill  v.  Peabody, 
19  Cal.  App.  304,  125  Pac.  926. 

SOBeardsley  v.  Beardsley,  138  U.. 
S.  262,  34  L.  Ed.  928;  Snow  Storm 
Min.  Co.  V.  Johnson,  186  Eed.  745; 
Kennedy  v.  Lee,  147  Cal.  596,  82  Pae. 
257;  Eyan  v.  Kimberly,  118  111.  App. 
361;  Pacific  Power  &  Light  Co.  v. 
White,  96  Wash.  18,  Ann.  Cas.  1918 
B  125,  164  Pac.  602.  See  also  Mason 
V.  Lievre,  154  Cal.  514,  78  Pac.  1040. 

A  comtract  providing  that  the  buyer 
was  to  pay  the  seller  a  certain  sum 
for  the  stock  upon  the  conditions  that 
tlie  buyer  should  obtain  control  of  the 
corporation,  and  should  have  realized 
a  specified  sum  by  sale  of  the  prop- 
erty, or  from  the  earnings  of  a  mine 
located  thereon,  within  four  years, 
was  held  to  be  a  conditional  sale  con- 
tract which  ceased,  leaving  the  owner- 


ship of  the  stock  in  the  seller  where 
the  buyer  had  failed  to  secure  the  said 
control  or  to  realize  the  said  sum 
within  the  'said  time,  even  though  the 
certificate  had  been  delivered  to  the 
buyer.  Kennedy  v.  Lee,  147  Cal.  596, 
82  Pae.  257. 

91  Where  a  subscriber  to  stock  pays 
a  portion  of  the  assessments  thereon, 
and  after  having  assigned  a  portion 
of  the  interest  therein  to  a  third  party 
in  consideration  of  certain  other  as- 
sessments being  paid  by  such  third 
party  declines  to  make  any  further 
payments  thereon  and  directs  the  cor- 
poration to  deliver  the  certificate  to 
such  third  party  on  condition  that  the 
third  party  pay  all  future  assessments, 
the  third  party  will  be  deemed,  upon 
paying  all  future  assessments  and  ob- 
taining the  certificate,  to  have  full 
title  to  the  stock.  Boll  v.  Camp,  118 
Iowa  516,  92  N.  W.  703. 

92  Equitable  title  to  corporate  bonds 
does  not  pass  by  the  mere  granting 
to  the  claimant  of  an  option  to  pur- 
chase the  bonds.  Patterson  v.  Parm- 
ington  St.  Ey.  Co.,  76  Conn.  628,  57 
Atl.  853. 

93  Guss  V.  Nelson,  200  U.  S.  298,  50 
I;.  Ed.  489,  aff 'g  ,14  Okla.  296,  78  Pac', 
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The  transfer  is  complete  as  between  the  parties  on  delivery  of  the 
certificate  with  power  to  transfer,  and  payment  of  the  purchase 
money.**  As  between  them,  a  tremsfer  on  th«  corporate  books  is  not 
necessary  to  pass  the  title.*^  Delivery  of  the  certificates  is  essential 
to  the  passing  of  the  title  where  the  contract  expressly  requires  their 
delivery.*^  And  it  has  been  held  that  merely  placing  the  stock  in  the 
purchaser's  name  on  the  corporate  books  without  "a  delivery  of  the 
certificate,  is  insufficient  to  constitute  delivery  and  performance  on 
the  part  of  the  seller.'''  But  there  may  be  a  transfer  of  title  as  be- 
tween the  parties  without  any  such  delivery  as  will  amount  to  a 
transfer  of  possession.*^  So  the  contract  is  executed,  and  the  title 
passes,  if  such  is  the  intention  of  the  parties,  even  though  the  stock 


170;  Lueas  v.  Milliken,  139  Fed.  816. 
See  Rowe  v.  White,  112  N.  Y.  App. 
Div.  688,  98  N.  Y.  Supp.  729,  aff'd  189 
N.  Y.  523,  82  N.  E.  1132. 

94  BrinkerhofE-Farris  Trust  &  Sav- 
ings Co.  V.  Home  Lumber  Co.,  118 
Mo.  447,  24  S.  W,  129;  Merchant3' 
Nat.  Bank  v.  Richards,  6  Mo.  App. 
454,  aff'd  74  Mo.  77. 

A  transfa*'  and  delivery  of  the  eer- 
lifieate  is  the  ordinary  mode  of  con- 
veyance of  shares  of  stock.  Lebrecht 
V.  Nellist,  184  Mo.  App.  335,  171  S. 
W.  11. 

95  See  §  3794,  supra. 

96  Barnard  v.  Tidrick,  35  S.  D.  403, 
152  N.  "W.  690. 

By  statute  in  California  if  the  agree- 
ment is  executory,  title  does  nort  pass 
until  delivery  i^  made  to  the  buyer, 
or  is  due  to  him  and  is  offered  to  be 
made,  unless  the  contract  shows  a 
different  intention.  Civ.  Code,  §  1141. 
Gilfallan  v.  Gilfallah,  168  Cal.  23,  Ann. 
Gas.  1915  D  784,  141  Pac.  623. 

A  contract  whereby  one  party 
agrees  to  sell  certain  stock  and  the 
other  to  buy  it  at  a  certain  price  to 
be  paid  at  a  specified  time,  is  an  ex- 
ecuted one,  and  the  title  vests  at  once 
in  the  purchaser  when  the  stock  is 
tendered  to  him.  Lewin  v.  Hanford, 
—  Cal.  App.  — ,  169  Pac.  242. 

97  Lebrecht  v.  Nellist,  184  Mo.  App. 
335,  171  S.  W.  11. 


The  statement  to  the  contrary  in 
White  v.  Salisbury,  33  Mo.  150,  was 
mere  dictum,  and  has  been  repudiated 
by  the  later  Missouri  cases.  See  Mer- 
chants'  Nat.  Bank  v.  Richards,  6  Mo. 
App.  454,  aff'd  74  Mo.  77,  and  see  also 
§  3785,  supra. 

98  Frazier  v.  Simmons,  139  Mass. 
531,  2  N.  E.  112. 

Where  the  stock  is  specifically  iden- 
tified, and  the  price  is  fixed  and  a  part 
orf  it  is  paid,  the  contract  is  an  ex- 
ecuted one  and  title  passes,  although 
the  seller  retains  possession  of  the 
certificates.  McGowin  v.  Dickson, 
182  Ala.  161,  62  So.  685. 

The  contract  is  fully  performed 
though  the  certificate  is  never  actually 
delivered  to  the  vendee,  where  it  is 
made  out  in  his  name  and  delivered 
to  the  vendor  to  be  delivered  t^  him, 
and  the  vendee  subsequently  acts  as  a 
stockholder  and  considers  himself 
such.  Kimmel  v.  Gray,  196  111.  App. 
406. 

Where  the  owner  of  stock  accepts 
an  offer  to  purchase  it,  executes  a 
written  assignment  of  it  to  the  pur- 
chaser, and  directs  one  to  whom  it 
has  been  pledged  as  security  for  a 
note,  ta  deliver  it  to  the  purchaser  on 
payment  by  the  latter  of  the  note, 
there  is  an  executed  contract  of  sale, 
although  the  pledgee  fails  to  deliver 
the.  stock.     McKee  v.  Bernheim,  130 
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may  remain  in  the  name  or  in  the  possession  of  the  seller,'®  or  be 
placed  in  the  hands  of  a  third  person^  as  security,  or  though  the 
certificate  is  deposited  in  the  hands  of  .a  third  person  to  be  delivered 
to  the  purchaser  when  the  price  is  paid.^  Under  a  statute  providing 
that  title  to  personal  property  shall  pass  at  the  time  of  agreement 
for  a  present  transfer  where  the  thing  to  be  transferred  is  identified, 
delivery  of  the  certificates  simultaneously  with  payment  is  not  neces- 
sarily of  the  essence  of  the  transfer.' 

Payment  of  the  purchase  price  is  not  necessarily  essential  to  the 
passing  of  title,*  but  it  may  be  so  under  the  terms  of  the  contract.* 

Where  a  persom  sold  shares  of  ^took 
for  a  stipulated  price  on  the  open 
stock  board,  ^nd  deposited  the  certif- 
icates, with  an  executed  power  of 
attorney  accompanying  the  same,  with 
a  trust  company,  empowering  the  com- 
pany to  deliver  the  stock  upon  receiv- 
ing the  price,  and  the  purchaser  paid 
a  part  of  the  price,  it  was  held  that 
there  was  such  a  transfer  ot  title  as 
to  establish  a  right  of  action  in  the 
■seller  against  the  purchaser  for  the 
price.  Frazier  v.  Simmons,  139  Mass. 
531,  2  N.  E.  112. 

Where  the  seller  directs  a  bank, 
with  which  the  stock  has  been  deposit- 
ed as  collateral,  to  deliver  it  to  the 
purchaser  as  soon  as  it  is  paid  for, 
title  passes  when  payment  is  made. 
Sather  v.  Home  Security  Sav.  Bank, 
49  Wash.  672,  96  Pae.  229. 

3  Mason  v.  Lievre,  145  Cal.  514,  78 
Pac.  1040. 

4  McGowin  v.  Dickson,  182  Ala.  161, 
62  So.  685;  Bellows  v.  McKenzie,  212 
Mass.  601,  99  N.  E.  470;  Judson  v. 
Stonington  Min.  Co.,  128  Mich.  103,  87 
N.  W.  108;  Peavey  v.  Wells,  136  Minn. 
180,  161  N.  W.  508. 

An  agreement  whereby  the  pur- 
chaser takes  the  stock  at  a  specified 
price,  to  be  paid  in  instalments,  is  an 
executed  contract.  Graham  v.  Burgiss, 
78  S.  C.  404,  59  S.  E.  29. 

BMcCormiek  v.  Badham,  191  Ala. 
339,  67  So.  609;  Eeid  v.  Caldwell,  114 
Ga.  676,  40  S.  E.  712;  Eyan  v.  Kim- 
berly,  118  111.  App.  361;  Albany  Mill 


N.  T.  App.  Div.  424,  114  N.  T.  Supp. 
1080,  aff'.d  198  N.  Y.  575,  92  N.  E. 
1091. 

A  transfer  of  stock  to  a  purchaser, 
and  the  issuing  of  a  certificate  in  his 
name, ,  together  with  the  fact  that  he 
has  described  the  stock  as  his  own  in  a 
note  given  for  the  price,  and  pledged 
the  same  to  secure  payment  of  the 
note,  is  sufficient  evidence  of  delivery 
of  the  stock  and  its  acceptance,  in  an 
action  for  the  price,  whether  he  ever 
received  the  original  certificate  or 
not.  Dinkier  v.  Baer,  92  Ga.  432,  17 
S.  E.  953. 

There  may  be  a  constructive  de- 
livery and  acceptance  without  proof  of 
manual  delivery.  DeNunzio  v.  De- 
Nunzio,  90  Conn.  342,  97  Atl.  323. 

,  Want  of  delivery  renders  the  pale 
void  only  as  to  creditors  and  sub- 
sequent purchasers.  Teague  v.  Abbott, 
51  Ind.  App.  604,  100  N.  E.  27. 

See  also  §  3785,  supra. 

99  Bterdsley  v.  Beardsley,  138  U.  S. 
262,  34  L.  Ed.  928;  Cooper  v.  Bay 
State  Gas  Co.,  127  Fed.  482;  Bellows 
V.  McKenzie,  212  Mass.  601,  99  N.  E. 
470;  Frazier  v.  Simmons,  139  Mass. 
531,  2  N.  E.  112  ;  Sherwood  v.  Graham, 
106  Minn.  542,  118  N.  W.  1011. 

1  Peavey  v.  Wells,  136  Minn.  180, 
161  N.  W.  508. 

2  Though,  at  the  request  of  the  pur- 
chaser, it  is  left  with  a  third  person 
to  be  delivered  to  him  on  payment  of 
the  price.  Botsford  v.  Heney,  12  Cal. 
App.  380,  107  Pac.  593. 


6572 


Ch.56]. 


StocS  aStd  StockhOldEHS 


[i  3888 


"There  is  no  such  thing  as  suspension  of  title  when  one  stockholder 
transfers  his  stock  to  another.  The  title  remains  in  the  old  stock- 
holder until  it  passes  to  the  new. ' '  ® 

§  3888.  Conditions  precedent  and  subsequent.  A  contract  for  the 
sale  of  stock  may  be  upon  an  express  condition  precedent,  and  in  such 
a  case  the  contract  is  not  enforceable  until  the  condition  is  performed 
or  fulfilled.'    So  a  contract  to  purchase  stock  in  a  corporation  when 


Co.  V,  Huff  Bros.,  24  Ky.  L.  Rep.  2037, 
72  S.  W.  820. 

Where  under  a  memorandum  agree- 
ment to  exchange  real  estate  for  stock 
and  a  ca^h  bonus,  it  was  optional  with 
either  party  to  refuse  to  carry  out  the 
cpntraet  on  forfeiture  of  $50  to  the 
other,  it  was  held  that  title  did  not 
pass  until  the  delivery  of  the  deed,  the 
payment  of  the  bonus,  and  the  delivery 
of  the  stock  eerti^cate.  May  v.  Mc- 
Quillan, 129  Mich.  392,  89  N.  W.  45. 

A  contract,  whereby  the  stock  was 
to  be  deposited  in  escrow  to  be  de- 
livered in  instalments  on  payment  in 
instalments  of  the  purchase  price,  was 
held  not  to  pass  title  to  the  stock  in 
praesenti.  David  v.  McRae,  183  Fed. 
812,  aff'd  184  Fed.  988. 

The  fact  that  the  agent  of  the  seller, 
through  whom  the  sale  is  effected, 
and  to  whom  the  price  iff  paid,  agrees 
to  retain  the  money  pending  the  de- 
terminatiom  of  claims  of  third  person^ 
to  the  stock,  does  not  prevent  the 
passing  of  the  title.  Pease  v.  Chicago 
Crayon  Co.,  235  111.  ,391,  18  L.  B.  A. 
(N.  8.)  1158,  14  Ann.  Cas.  263,  85  N. 
E.  619,  aff'g  138  111.  App.  513. 

6  May  V.  McQuillan,  129  Mich.  392, 
89  N.  W.  45. 

.  7  Alabama.  McCormick  v.  Badham, 
191  Ala.  339,  67  So.  609. 
.  Colorado.  Divine  v.  George,  166 
Pac.  242  (where  the  condition  was 
that  the  corporation  should  establish 
a  store  at  a  particular  place). 

Ulinois.  Osgood  v.  Skinner,  211  111. 
229,  71  N.  E.  869,  aff'g  *11  111.  App. 


606;  Wilson,  v.  Roots,  119  111.  379,  10 
N.  E.  204. 

Iowa.  Garner  v.  Kratzer,  173  Iowa 
292,  155  N.  W.  296. 

Maryland.  Mitchell  v.  Wedderburn, 
68  Md.  139. 

Massachusetts.  Randall  v.  Claflin, 
194  Mass.  560,  80  N.  E.  594  (where  the 
sale  was  conditional  upon  the  giving 
of  an  opinion  that  an  invention  owned 
by  the  corporation  was  patentable) ; 
Murdock  v.  Caldwell,.  8  Allen  309. 

Missouri.  Meinerehagen  v.  Taylor, 
169  Mo.  App.  12,  154  S.  W.  886. 

New  York.  Lovell  v.  Jacobs,  150 
N.  Y.  84,  44  N.  E.  792  (where  the  con- 
dition was  that  the  stock  shonald  be 
increased);  Childs  v.  Smith,  55  Barb. 
45. 

Oklahoma.  Swift  v.  McAlester 
Trust  Co.,  154  Pac.  1175. 

Washington.  Umfrid  v.  Brooks,  14 
Wash.  675,  45  Pac.  310. 

Where  a  purchase  of  stock  is  sub- 
ject to  the  condition  that  an  examina- 
tion by  the  purchaser  upon  his  return 
from  a  journey  shall  show  the  cor- 
poration to  be  prosperous,  as  repre- 
sented by  the  seller,  and  the  purchaser, 
on  his  return,  finds  it  insolvent,  he 
may  rescind  without  showing  that  it 
was  insolvent  when  the  contract  was 
made.  Trum'an  v.  Lombard,  10  N.  Y. 
App.  Div.  430,  42  N.  Y.  Supp.  262. 

In  Newman  v.  Mercantile  Trust  Co., 
189  Mo.  423,  88  S.  W.  6,  it  was  held 
that  the  acceptance  of  the  plaintiff's 
stock  by  the  purchaser  was  obligatory 
upon  it  if  a  majority;,  of  the  stpck- 
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it  shall  be  created  cannot  be  enforced  until  the  corporation  has  been 
fuUy  and  legally  organized.* 

On  the  other  hand,  where  the  sale  is  absolute,  so  that,  the  title 
passes  to  the  purchaser,  his  title  is  not  affected,  and  the  stock  does 
not  revert  to  the  seller,  because  of  the,  breach  of  an  independent 
stipulation  by  the  seller.  The  purchaser's  remedy  is  an  action  for 
damages.^    "Dependence  or  independence  of  covenants  is  generally 


holders  had  agreed,  before  a  specified 
date  to  sell  their  stock  to  the  pur- 
chaser for  a  certain  price,  but  that 
it  also  had  the  option  to  accept  it 
in  any  event,  and  that  when  it  did 
so  and  paid  the  agreed  price  the  sale 
was  complete,  although  it  was  obliged 
to  pay  more  than  that  amount  to  other 
stockholders  in  order  to  acquire  a  con- 
trolling '  interest. 

In  Mitchell  v.  Wedderburn,  68  Md. 
139,  11  Atl.  760,  a  contract  for  the 
sale  of  stack  to  be  paid  for  in  ferti- 
lizer was  held  to  be  conditioned  that 
it  should  become  void  and  inoperative 
if  payment  in  that  manner  interfered 
with  the  rights  of  corporate  creditors. 

Whether  the  retirement  of  a  part  of 
the  stock  was  a  condition  precedent 
to  the  taking  effect  of  an  oral  con- 
tract for  the  sale  of  stock  was  held 
to  be  a  question  for  the  jury.  Conger 
V.  Lee,  175  Iowa  423,  157  N.  W.  240. 

8  Burke  v.  Mead,  159  Ind.  252,  64  N. 
E.  880 ;  Childs  v.  Smith,  55  Barb.  (N. 
Y.)  45. 

8  Canadian  Agency  v.  Assets  Re- 
alization Co.,  165  N.  Y.  App.  Div.  96, 
150  N.  Y.  Supp.  758. 

The  rule  of  mutually  dependent 
ooveuants  does  not  apply  where  the 
contract  contains  no  express  covenants 
on  the  part  of  the  seller,  but  a  present 
release  and  assignment  of  his  interest 
in  the  stock.  Jelinek  v.  Baer,  153 
Wis.  426,  141  N.  W.  271. 

Performance  of  independent  cove- 
nants need  not  be  shown  to  entitle  the 
seller  to  demand  and  receive  pay- 
ment for  the  stock,  nor  will  a  breach 
of  such  provisions  be  a  bar  to  his  re- 


covery. It  merely  confers  a  right  of 
action  for  such  breach.  McMillan  v. 
Batten,  52  Ore.  218,  96  Pae.  675. 

Of  this  character  are  provisions 
that  the  seller  will  not  engage  in  a 
similar  business  in  a  certain  locality 
for  a  specified  period,  or  do  anything 
prejudicial  to  the  business  of  the  cor- 
poration, etc.  McMillan  v.  Batten, 
52  Ore.  218,  96  Pac.  675. 

Where  a  sale  of  stock  was  made  in 
consideration,  in  part,  of  a  promise 
by  the  purchaser  that  the  corporation 
would  not  set  up  any  claim  against 
the  seller  on  accOTint  of  past  trans- 
actions, and  the  corporation  after- 
wards brought  suit  against  him,  it 
was  held  that  the  stipulation  was  not 
a  condition  upon  which  the  title  to 
the  stock  depended,  but  an  independ- 
ent promise,  and  that  the  title,  there- 
fore, did  not  revert  to  the  seller. 
Jacksom  v.  Grant,  18  N.  J.  Eq.  145. 

In  Stokes  v.  Eoote,  172  N.  Y.  327, 
65  N.  E.  176,  rev'g  49  N.  Y.  App.  Div. 
302,  63  N.  Y.  Supp.  887,  it  was  held 
that  the  contract  contained  independ- 
ent covenants  to  be  separately  per- 
formed, and  that  a  particular  cove- 
nant was  not  the  sole  consideration 
for  the  entire  agreement,  and  hence 
that  its  nonperformance  did  not  ren- 
der the  entire  contract  unenforceable 
for  failure  of  consideration. 

In  Linnell  v.  Leon,  206  Mass.  71, 
91  N.  E.  895,  it  was  held  that  even  if 
a  contract  required  a  transfer  of  the 
stock  before  payment  of  a  note  given 
for  the  purchase  price,  the  purchaser 
giving  an  immediate  transfer  back  for 
collateral  security,  the  failure  to  make 


6574 


Ch.56] 


Stock  and  Stockholdees 


[§  3889 


a  question  of  intention. "  i"  Where  a  specified  thing  ig  to  be  done 
by  one  party  as  the  consideration  of  the  thing  to  be  done  by  the 
other,  the  covenants  are  generally  mutual  and  dependent  if  they  are 
to  be  done  at  the  same  time.^^  But  covenants  forming  a  part  of  the 
consideration  of  the  contract  are  not  necessarily  conditions  prece- 
dent.^^ And  it  is  generally  held  that  covenants  which  are  to  be 
performed  at  different  times  are  independent.^^ 

§3889.  Warranties,  guaranties  and  special  stipulations— Express 
warranties.  A  contract  for  the  sale  of  stock  may  contain  express 
warranties,  for  a  breach  of  which  the  purchaser  may  maintain  an 
action  for  damages,  or  under  some  circumstances  rescind  the  con- 
tract and  defeat  an  action  for  the  price.  ^*    The  seller  may  expressly 


such  transfer  constituted  at  most  a 
partial  failure  of  consideration  for  the 
note,  and  not  a  total  failure,  and  did 
not  preclude  a  recovery  thereon,  tyith 
an  allowance  to  the  defendant  for  any 
loss  OT  damage  suffered  by  him  by 
reason  of  such  breach. 

lOMcCormick  v.  Badham,  191  Ala. 
339,  .67  So.  609;  O'Neill  v.  Webb,  78 
Mo.  App.  1. 

11  McCormick  v.  Badham,  191  Ala. 
339,  67  So.  609. 

12 O'Neill  v.  Webb,  78  Mo.  App.  1. 

13 O'Neill  v.  Webb,  78  Mo.  App.  1. 
See  also  McCormick  v.  Badham,  191 
Ala.  339,  67  So.  609. 

14  Any  affirmation  of  a  material 
fact,  as  a  fact,  intended  by  the  vendor 
as  and  for  a  warranty,  and  relied  on 
as  such;  constitutes  a  warranty.  An 
intention  to  warrant  is  generally  held 
not  to  be  necessary,  however,  where 
there  is  a  positive  statement  of  a 
material  fact  made  for  the  purpose  of 
inducing  the  sale,  and  relied  on  by 
the  purchaser.  Cornish  v.  Friedman, 
94  Ark.  282,  126  S.  W.  1079. 

Any  direct  affirmation  by  the  seller 
as  to  the  quality  or  condition  of  the 
stock  sold,  as,  for  example,  an  affirma- 
tion as  to  the  financial  condition  of 
the  corporation,  will  be  regarded  as 
an  express  warranty.  Iler  v.  Jennings, 
?7  S.  C.  87,  68  S.  E.  1041. 


' '  Eepresentatiorns'  of  fact  as  to  the 
property  of  the  company,  its  produc- 
tiveness and  other  conditions  having 
relation  to  the  value  or  desirability  of 
its  shares  as  an  investment,  may  be 
regarded  as  proper  elements  in  a  con- 
tract of  warranty  in  the  sale  of"  its 
stock.  Phillips  v.  Crosby,  69  N.  J. 
L.  612,  55  Atl.  814. 

Eepresentations  or  statements  merely 
by  way  of  commendation,  or  which 
merely  express  the  vendor's  opinion, 
belief,  judgment  or  estimate,  do  not 
constitute  a  warranty.  Cornish  v. 
Friedman,  94  Ark.-282,  126  S.  W.  1079. 

The  liability  of  a  principal  for 
fraudulent  representations  of  his 
agent  in  the  sale  of  stock  need  not  be 
rested  upon  the  tort,  but  may  be  re- 
ferred to  the  contract,  for,  whether 
made  innocently  or  deceitfully,  such 
representations  as  against  the  seller 
operate  as  a  warranty.  Foix  v. 
Moeller,  —  Tex.  Civ.  App.  — ,  159  S. 
W.  1048. 

A  warranty  is  supported  by  a  suffi- 
cient consideration  when  the  purchaser 
is  thereby  indu.ced  to  consummate  the 
sale  at  a  time  when  he  was  not  legally 
bound  to  do  so.  Pacific  Porwer  &  Light 
Co.  V.  White,  96  Wash.  18,  Ann.  Gas. 
1918  B  125,  164  Pac.  602. 

The  measure  of  damages  for  breach 
of  warranty  is  the  difference  between 
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warrant  the  value  of  the  stock  ^'  or  guarantee  that  it  shall  be  worth 
par,  or  any  other  specified  sum,  within  a  certain  time.^*  The  seller 
may  also  guarantee  a  certain  dividend  on  the  stock,  and  will  be  liable 
if  such  a  dividend  is  not  paid,^'  or  he  may  agree  to  pay  the  buyer 


the  value  of  the  property  as  warranted 
and  with  the  warranty  broken.  Brown 
V.  0.  F.  Jonasson  &  Co.,  108  N.  Y. 
Supp.  996. 

As  to  the  measure  of  damages  for 
breach  of  a  warranty  of  title,  see 
Morgan  v.  Hendrie  Bros.  &  BolthofE, 
34  Colo.  25,  7  Ann.  Cas.  935,  81  Pac. 
700. 

That  the  measure  of  damages  for 
breach  of  warranty  ae  ta  the  quality 
of  the  article  sold  is  the  difference  in 
value  between  the  article  sold  and  the 
article  delivered  at  the  time  and  place 
orf  delivery,  see  McMillan  v.  Batten, 
52  Ore.  218,  96  Pac.  675. 

That  the  right  to  recover  damages 
for  breach  of  warranty  as  to  quality 
is  not  affected  by  the  fact  that  the 
buyer  has  sold  the  article  for  the 
price  paid  or  a  greater  price,  see  Mc- 
Millan V.  Batten,  52  Ore.  218,  96  Pac. 
675. 

IB  Titus  V.  Poole,  145  N.  Y.  414,  40 
N.  E.  228;  Eobertson  v.  Moses,  15  N. 
D.  351,  108  N.  W.  788;  Haiidy  v.  Wal- 
dron,  18  E.  I.  567,  49  Am.  St.  Eep. 
794,  29  Atl.  143;  Hull  v.  Geary,  71  W. 
Va.  490,  76  S.  E.  960. 

Whether  a  representation  a,9  to  the 
value  of  the  stock  amounts  to  a  war- 
ranty or  is  a  mere  expression  of 
opinion  is  usually  a  question  for  the 
jury.  Phillips  v.  Crosby,  69  N.  J.  Xi. 
612,  55  Atl.  814. 

In  Issenhuth  v.  Eiegel,  20  S.  D. 
322,  106  N.  W.  58,  a  covenant  as  tor 
the  value  of  the  property  of  the  cor- 
poration wa^  held  not  to  mean  that  it 
should  equal  the  par  value  of  the 
capital  stock. 

The  measure  of  damages  for  breach 
of  a  warranty  as  to  the  value  is  the 
difference  between  the  warranted 
value    and    the    actual   value   of   the 


stack.  Hull  v.  Geary,  71  W.  Va.  490, 
76  8.  B.  960.  See  also  Long  v. 
Douthitt,  142  Ky.  427,  134  S.  W.  453. 

16  Hill  v.  Smith,  21  How.  (U.  S.) 
283,  16  L.  Ed.  113;  Lobeek  v.  Duke, 
50  Neb.  568,  70  N.  W.  36. 

17  United  States.  In  re  Pettingill  & 
Co.,  137  Fed.  143. 

CaJlf  omia.  Pontana  v.  Pacific  Can 
Co.,  129  Cal.  51,  61  Pac.  580. 

Georgia.  See  Hardin  v.  Bank  of 
Harlem,  145  Ge.  494,  89  S.  E.  613; 
Central  Bank  Block  Ass'n  v.  James, 
81  6a.  762,  7  S.  E.  862. 

Kentucky.  West  v.  King,  163  Ky. 
561,  174  S.  W.  11. 

Masacbuaetta  Tilton  v.  Whitte- 
more,  202  Mass.  39,  88  N.  B.  329. 

Neiw  York.  Kernochan  v.  Murray, 
111  JSr.  Y.  306,  2  L.  E,  A.  183,  7  Am. 
St.  Eep.  744,  18  N.  E.  868;  Meyer  v. 
Levy,  156  App.  Div.  745,  142  N.  Y. 
Supp.  51 ;  Mason  v.  Standard  Distill- 
ing &  Distributing  Co.,  85  App.  Div. 
520,  83  N.  Y.  Supp.  343. 

OMo,  Moorehouse  v.  Crangle,  36 
Ohio  St.  130,  38  Am.  Eep.  564. 

South  Dakota.  See  Clement  v. 
Eowe,  33   S.  D.  499,  146  N.  W.  700. 

Tennessee.  Fourth  Kat.  Bank  of 
Nashville  v.  Stahlman,  132  Tenn.  367, 
L.  E.  A.  1916  A  568,  178  S.  W.  942. 

The  purchase  and  payment  for  the 
stock  by  the  person  to  whom  the 
promise  13  made  is  a  suf&cient  con- 
sideration to  support  it.  West  v.  King, 
163  Ky.  561,  174  S.  W.  11. 

A  guaranty  that  the  purchaser  shall 
leceive  a  certain  per  cent  annually 
on  the  purchase  price  of  the  stock, 
attached  to  and  delivered  with  the 
stock  certificate,  forms  a  part  of  the 
contract  of  sale,  and  the  purchase  of 
the  stock  and  payment  of  the  price 
is    a  sufficient    consideration   to  sup- 
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a  certain  per  cent  annually  on  the  par  value  of  the  stock.^'  And  he 
may  guarantee  that  there  will  be  no  assessments  upon  the  stock,^^  or 
that  preferred  stock  will  be  redeemed  at  a  specified  time  in  the 


port  it.  Alger  v.  MinneBota  Loan  & 
Trust  Co.,  135  Minn.  235,  160  N.  W. 
765,  159  N.  W.  565. 

Where  the  guarantor  becomes 
bankrupt  the  other  party  cannot  prove 
a  claim  against  his  estate  for  damages 
arising  from,  the  failure  of  the  cor- 
poration to  pay  the  guaranteed  divi- 
dends after  the  filing  of  the  petition 
in  bankruptcy,  and  this  is  true  al- 
though ;such  failure  is  due  to  the  fact 
that  the  corporation  itself  is  subse- 
quently adjudged  bankrupt.  In  re 
Pettingill  &  Co.,  137  Fed.  143. 

In  Tilton  v.  Whittemor*,  202  Mass. 
39,  88  N.  E.  329,  a  guaranty  of  divi- 
dends was  held  to  be  limited  to  the 
year  to  which  an  obligation  on  the  part 
of  the  seller  to  repurchase  the  stock 
was  limited. 

A  guaranty  by  one  corporation  of 
dividends  on  the  stock  of  another  cor- 
poration which  it  purchases  indorsed 
on  the  stock  certificate,  may  be  con- 
strued as  an  agreement  to  pay  stated 
sums  at  stated  times  as  instalments  on 
the  purchase  price  of  such  stock,  and 
hence  be  valid,  rather  than  as  an 
agreement  to.  pay  dividends  whether 
any  profits  are  earned  or  not.  Wind- 
nmller  v.  Standard  Distilling  &  Dis- 
tributing Co.,  106  N.  Y.  App.  Div. 
246,  94  N.  T.  Supp.  52. 

A  certificate  of  stock  bore  the  fol- 
lowing printed  guaranty:  "The  un- 
dersigned hereby  guarantees  and 
agrees  to  pay  to  the  holder  of  record 
of -the  within  certificate,  so  long  as 
said  certificate  shall  be  outstanding, 
but  not  to  exceed  the  present,  unex- 
pired term  of  the  period  for  which 
said  *  *  *  company  is  incorpor- 
ated," a  specific  dividend.  The  court 
held  that  the  dissolution  of  the  com- 
pany  terminated    the    guaranty,    and 


that  in  an  actioii  on  the  guaranty  the 
guarantor  was  not  barred  from  setting 
up  the  dissolution  of  the  company,  by 
reason  of  the  fact  that  the  guarantor 
had  secured  such  dissolution.  The 
court  remarked  that  the  action  was 
based  wholly  upon  the  terms  of  the 
guaranty,  and  while  the  defendapt 
woruld  not  be  permitted  to  take  ad- 
vantage of  its  wrongful  act  in  se- 
curing the  dissolution  of  the  com- 
pany, that  the  question  of  its  fraud 
could  not  be  considered  in  the  case 
at  bar.  Mason  v.  Standard  Distilling 
&  Distributing  Co.,  85  N.  T.  App.  Div. 
520,  83  N.  Y.  Supp.  343. 

In  Fisher  v.  Seitz,  172  Mo.  App.  162, 
157  S.  "W.  883,  it  was  held  that  there 
was  no  basis  for  the  contention  that 
the  seller  warranted  large  and  profi- 
table results  to  the  buyer. 

18  See  Hubbard  v.  Hubbard,  151  N. 
Y.  App.  Div.  174,  135  N.  Y.  Supp.  908. 

19  Where  the  organizers  of  a  cor- , 
poration  issued  the  stock  to  them- 
selves as  fully  paidj  and  guaranteed 
to  subsequent  purchasers  that  the 
stock  should  be  nonassessable,  it  was 
held  that  they  were  liable  to  pur- 
chasers of  the  stock  on  account  of 
payments  made  by  the  latter  to  satisfy 
an  extra  statutory  liability  for  cor- 
porate debts,  as  well  as  those  made 
on  the  stock  itself.  Oino  v.  Bernart, 
108  Mich.  43,'  65  N.  W,  622. 

A  warranty  by  the  seller  of  stock 
that  there  were  no  assessments  ' '  about 
to  be  made"  upon  the  stock  is  not 
broken  by  the  fact  that  shortly  after 
the  sale  the  stockholders,  by  agree- 
ment, issued  new  stock  to  be  pur- 
chased by  themselves,  the  proceeds  to 
be  applied  in  payment  of  debts, 
Humphrey  v.  Merriam,  46  Minn.  413, 
49  N.  W.  199. 
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future,'"  or  that  certain  other  outstanding  stock  is  common  stock,'! 
or  that  the  corporation  will  return  the  money  invested  with  a  speci- 
fied profit,  on  or  before  a  certain  date.'' 

He  may  also  warrant  that  the  financial  condition  of  the  corporation 
is  as  represented,'^  or  may  guarantee  that  there  are  no  debts  against 
the  corporation,  or  stipulate  that,  if  there  are  debts,  they  shall  be 
paid  by  the  corporation  or  by  himself  before  a  certain  time,'*  or  may 
guarantee  or  warrant  that  the  debts  do  not  exceed  a  certain  amount.'^ 


20  A  purchaser  of  preferred  ;stook 
from  the  corporation  may  enforce  a 
guaranty  by  it  that  such  stock  will 
be  retired  at  a  specified  price  within 
a  certain  time.  Eeyes  v.  Blue  Bell 
Medicine  Co.,  34  S.  D.  297,  148  N.  W. 
505. 

A  guaranty  that  preferred  stock 
will  be  redeemed  at  a  certain  time 
in  the  future  may  be  construed  as  a 
contract  to  purchase  the  stock  at  par 
at  that  time,  and  is  breached  by  the 
guarantor  becoming  bankrupt,  and  the 
other  party  may  prove  his  claim  for 
damages  because  of  such  breach  in  the 
bankruptcy  proceedings.  In  this  case 
the  corporation  was  adjudged  bank- 
rupt after  the  guarantor.  In  re  Pet- 
tingill  &  Co.,  137  Fed.  143. 

21  In  Pendleton  v.  Harris-Emery  Co., 
124  Iowa  361,  100  N.  W.  117,  it  was 
held  that  the  breach  of  such  a  guar- 
anty did  not  entitle  the  purchaser  to 
any  part  of  a  fund  deposited  as  se- 
curity for  its  performanee  in  the  ab- 
sence of  a  showing  that  he  was  dam- 
aged by  the  breach. 

22  A  petition  in  an  action  on  such 
a  guaranty  is  demurrable  where  it 
does  not  allege  a  breach.  Hunt  v. 
Taylor,  27  Ky.  L.  Eep.  978,  87  8.  W. 
290.    , 

23  Whether  representations  as  to 
the  financial  condition  of  the  corpora- 
tion amounted  to  a  warranty  held  for 
the  jury.  Cornish  v.  Friedman,  94 
Ark.  282,  126  S.  W.  1079. 

24  United  States  Fire  Apparatus  Co. 
V.  G.  "W.  Baker  Maoh.  Co.,  10  Del.  Ch. 
421,  95  Atl.  294. 


A  contract  for  the  sale  of  stock 
which  provides  that,  if  any  liabilities 
or  debts  exist  against  the  company, 
they  shall  be  paid  by  the  company  or 
by  the  seller  before  a  certain  date, 
does  not  apply  to  debts  created  after 
the  date  of  the  contract,  the  resigna- 
tion of  the  seller  as  president  of  the 
company,  and  the  election  of  the  pur- 
chaser. Eeed  v.  Hayt,  109  N.  T.  659, 
17  N.  E.  418. 

In  Worthington  v.  Herrmann,  89 
N.  Y.  App.  Div.  627,  88  N.  T.  Supp. 
76,  a  recital  in  an  option  contract  waa 
held  not  to  amount  to  a  warranty  of 
the  assets  and  liabilities  of  the  cor- 
poration. 

25Childs  V.  Krey,  199  Mass.  352, 
85  N.  E.  442;  Millsaps  v.  Merchants' 
&  Planters'  Bank,  71  Miss.  361,  13 
So.  903;  Pacific  Power  &  Light  Co.  v. 
White,  96  Wash.  18,  Ann.  Cas.  1918 
B   125,  164  Pac.  602. 

On  breach  of  a  guaranty  that  the 
liabilities  of  the  company  do  not  ex- 
ceed by  more  than  $100  the  amount 
set  forth  in  a  certain  statement,  the 
measure  of  damages  is  the  difference 
between  the  amount  of  the  actual 
liabilities  and  the  amount  so  set  forth, 
less  $100.  Childs  v.  Krey,  199  Mass. 
352,  85  N.  E.  442. 

On  breach  of  a  covenant  that  the 
corporation  is-  not  indebted  in  excess 
orf  a  specified,  amount,  contained  in  a 
contract  for  the  sale  of  half  of  the 
stock  of  a  corporation,  prima  f  aeie  the 
purchaser  is  damaged  to  the  extent  ot 
one-half  of  the  amount  by  which  the 
corporation 's     indebtedness     exceeds 
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And  he  may  also  agree  to  refund  to  the  purchaser  an  amount  of  the 
purchase  money  equal  to  any  loss  which  the  stockholder  might  sus- 
tain as  a  stockholder  as  a  result  of  a  previous  misappropriation  of 
funds  by  a  corporate  officer.*® 

The  letters  "inc."  placed  in  parenthesis  immediately  after  the 
name  of  the  corporation  in  the  contract  are  not  a  warranty  that  the 
stock  is  that  of  a  corporation  de  jure.*'' 

An  agreement  to  "turn  over"  to  the  purchaser  all  the  stoek  of  a 
certain  company  "now  owned"  by  the  seller  was  held  not  to  imply 
an  undertaking  by  the  latter  to  turn  it  over  free  from  an  incum- 
brance held  by  the  purchaser.** 

The  purchaser  as  part  consideration  for  the  contract  of  sale  may 
agree  to  pay  sums  paid  by  the  seller  in  settlement  of  claimed  liens 
on  the  stock,*^  or  to  make  good  to  the  seller  any  loss  resulting  to  him 
from  errors  or  misstatements  in  statements  as  to  the  financial  condi- 
tion of  the  corporation  on  which  the  transaction  was  based.^" 


that  which  the  seller  covenanted  it 
would  be.  State  v.  Regent  Laundry 
Co.,  196  Mo.  App.  627,  190  S.  W.  951. 

Where  the  seller  of  stock  gave  an 
express  warranty  that  the  liabilities 
of  the  corporation  did  not  exceed  a 
certain  sum,  and  they  did  exceed  such 
sum,  it  was  held  that  the  breach  might 
be  set  up  by  the  purchaser  to  defeat 
an  action  on  a  note  given  for  the 
stoek.  Millsaps  v.  Merchants'  & 
Planters'  Bank,  71  Miss.  361,  13  So. 
903. 

In  Worthington  v.  Herrmann,  89  N. 
T.  App.  Div.  627,  88  N.  Y.  Supp.  76, 
aff'd  180  N.  Y.  559,  73  N.  B.  1134, 
recitals  in  an  option  agreement  as  tO 
the  assets  and  liabilities  of  the  cor- 
poration were  held  not  to  amount  to 
a  warranty.  It  was  also  held  that  if 
there  was  a  warranty,  it  did  not  cover 
the  indebtedness  of  the  corporation  on 
a  certain  date. 

26  Although  such  an  agreement  pro- 
vides that  the  loss  shall  be  deemed  to 
have  been  sustained  if  the  misappro- 
priated money  is  not  recovered  by  the 
corporation  within  a  year  after  its 
misappropriation,  the  purchaser  can- 
not recover  thereon  if  the  money  is 


recovered  after  that  time  but  before 
the  commencement  of  his  action.  Eab- 
iuson  V.  Pierce,  34  Colo.  500,  83  Pae. 
624. 

Consent  given  by  the  vendee  to  the 
release  of  a  security  out  of  which  the 
loss  might  have  been  recouped  wiU 
bar  recovery  on  the  agreement.  Eob- 
inson  v.  Pierce,  34  Cola.  500,  83  Pae. 
624. 

27  Marshall  v.  Keach,  227  111.  35, 
118  Am.  St.  Eep.  247,  10  Ann.  Cas. 
164,  81  N.  B.  29.  . 

28Fuehrman  v.  McCord,  107  N.  Y. 
App.  Div.  12,  95  N..  Y.  Supp.  489, 
aff'd  186  N.  Y.  566,  79  N.  E.  1105. 

29  In  Biekel  v.  Eockwood,  209  Fed. 
187,  the  seller  was  held  entitled  to 
recover  on  an  agreement  whereby  the 
purchaser  agreed  to  pay  him  half  of 
the  amount  paid  by  him  in  settlement 
of  an  alleged  lien  on  the  stock,  but 
not  to  exceed  a  specified  sum. 

30  A  settlement  between  stockhold- 
ers, one  of  whom  sold  his  interest  to 
the  other,  was  held  to  be  a  sufficient 
consideration  to  support  such  an 
agreement  by  the  latter.  Ofner  v. 
Weigel,  199  Fed.  720. 


VIPrlv.  Corp. — 38 
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In  an  action  on  an  express  warranty,  it  is  not  necessary  to  allege 
or  prove  a  scienter.'^  Nor  is  a  return  or  an  offer  to  return  the 
stock  necessary  to  entitle  the  purchaser  to  maintain  such  an  action.'* 

§3890.  — Implied  waxranties.  On.  a  sale  of  stock  there  are 
certain  implied  warranties.  The  seller  of  stock,  like  the  seller  of 
any  other  personal  property,  impliedly  warrants  his  title  to  the 
stock.'*  "And  this  warranty  extends  to  and  protects  against  liens, 
charges,  and  encumbrances  by  which  the  title  is  rendered  imperfect 
and  the  value  depreciated  thereby."'*  It  only  extends  to  legally 
enforceable  demands,  however.'*    The  seller  also  impliedly  warrants 


31  Her  V.  Jennings,  87  S.  C.  87,  68 
8.  E.  1041;  Hull  v.  Geary,  71  W.  Ya. 
490,  76  S.  E.  960. 

32  Phillips  V.  Crosby,  69  N.  J.  L. 
612,  55  Atl.  814. 

33  Arkansas.  Bankers'  Trust  Co.  of 
St.  Louis  V.  MeCloy,  109  Ark.  160, 
47  L.  E.  A.  (N.  8.)  333,  159  S.  W. 
205. 

Illinois.  Burwa^h  v.  Ballou,  230  111. 
34,  15  L.  E.,A.  (N.  S.)  409,  82  N.  B. 
355;  Marshall  v.  Keaeh,  227  111.  35, 
118  Am.  St.  Eep.  247,  10  Ann.  Cas. 
164,  81  N.  E.  29;  Higgins  v.  Illinois 
Trust  &  Savings  Bank,  193  III.  394,  61 
N.  E.  1024,  aflE'g  96  HI.  App.  29;  Eogan 
V.  Illinois  Trust  &  Savings  Bank,  93 
111.  App.  39,  aff'd  194  111.  600,  62  N. 
E.  834. 

Iowa.  Allen  v.  Pegram,  16  Iowa 
163. 

Louisiana.  State  v.  North  Louisi- 
ana &  Texas  E.  Co.,  34  La.  Ann.  947. 

New  York.  McClure  v.  Central 
Trust  Co.  of  New  York,  165  N.  Y. 
108,  53  L.  E.  A.  153,  58  N.  B.  577, 
rev  'g  28  App.  Div.  433,  53  N.  Y.  Supp. 
188;  Seizer  v.  Mali,  32  Barb.  76. 

North  Carolina.  Martin  v.  McDon- 
ald, 168  N.  C.  232,  84  S.  E.  258. 

Pennsylvania.  People's  Bank  v. 
Kurtz,  99  Pa.  St.  344,  44  Am.  Eep. 
112. 

A  vendor  of  stock  impliedly  war- 
rants Ih^t  -he  is  the  owner  thereof 
and  autl^prized  to  transfer  the-  title 
thereto.     Higgins  v.  Illinois  Trust  & 


Savings  Bank,  193  HI.  394,  61  N.  E. 
1024,  afe'g  96  HI.  App.  29. 

The  Uniform  Stock  Transfer  Act 
(§11)  provides  that  "a  person  who 
for  value  transfers  a  certificate,  in- 
cluding one  who  assigns  for  value  a 
claim  secured  by  a  certificate,  unless 
a  ,  contrary  intention  appears,  war- 
rants *  *  *  that  he  has  a  legal 
right  to  transfer  it."  This  act  is  in 
force  in  Louisiana,  Maryland,  Massa- 
chusetts, Michigan,  New  Jersey, 
New  York,  Ohio,  Pennsylvania,  Wis- 
consin and  Alaska. 

34  Martin  v.  McDonald,  168  N.  C. 
232,  84  S.  E.  258. 

The  existence  of  a  valid  lien  on  the 
stock  is  a  good  defense  to  an  action 
by  the  buyer  to  recover  the  purchase 
price.  Martin  v.  McDonald,  168  N. 
0.  232,  84  8.  E.  258. 

In  McClure  v.  Central  Trust  Co.  of 
New  York,  165  N.  Y.  108,  53  L.  E.  A. 
153,  58  N.  E.  577,  rev'g  28  N.  Y.  App. 
Div.  433,  53  N.  Y.  Supp.  188,  it  was 
held  that  "it  was  a  condition  of  the 
sale,  whether  called  an  implied  war- 
ranty or  any  other  name,  that  the  de- 
fendant was  to  deliver  marketable 
stock  free  from  lien,  for  that  alone 
would  meet  the  description  of  the 
thing  sold,  under  the  circumstances 
surrounding  the  parties  when  the  sale 
was  made." 

3B  It  is  not  breached  by  an  unen- 
foijiseable  •demand  against  the  stack, 
however  just  in  morals.     So  it  is  not 
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that  the  certificate  of  stock  is  genuine,  and  legally  what  it  purports 
to  he.^®  By  statute  in  some  states  he  also  impliedly  warrants  that 
he  has  no  knowledge  of  any  fact  which  would  impair  the  validity 
of  the  certificate.*'' 

It  has  been  held  that  where  the  corporation  has  been  adjudged 
illegal  and  enjoined  from  continuing  business,  stock  issued  by 
it  is  a  nullity,  and  there  is  no  consideration  for  a  note  given  for  the 
purchase  price  of  certain  of  its  shares.'',  And  according  to  the  better 
opinion,  where  an  attempted  increase  of  the  capital  stock  of  a  cor- 
poration is  a  nullity  because  of  want  of  authority,  or  noncompliance 
with  conditions,  so  that  the  issue  is  absolutely  void,  a  purchaser  of 
such  stock  may  rescind  and  recover  the  price  paid  on  the  ground  of 


breached  by  a  lien  on  the  stock  given 
to  the  corporation  by  its  by-laws, 
where  such  lien  is  not  enforoea.ble 
against  a  bona  fide  purchaser,  and 
the  purchaser  comes  within  that  class, 
and  if  he  pay,s  the  corporation 's  claim 
under  such  circumstances,  he  cannot 
recover  the  amount  so  paid  from  the 
seller  on  the  implied  warranty.  Bank- 
ers'  Trust  Co.  of  St.  Louis  v.  McCloy, 
109  Ark.  160,  47  L.  K.  A.  (N.  S.)  333, 
159  S.  W.  205. 

36  Illinois.  Burwash  v.  Ballon,  230 
lU.  34,  15  L.  E.  A.  (N.  S.)  409,  82  N. 
E.  355;  Marshall  v.  Keach,  227  HI. 
35,  118  Am.  St.  Bep.  247,  10  Ann.  Cas. 
164,  81  N.  B.  29;  Higgins  v.  Illinois 
Trust  &  Savings  Bank,  193  111.  394, 
61  N.  E.  1024,  afE'g  96  111.  App.  29; 
Eogan  V.  Illinois  Trust  &  Savings 
Bank,  93  111.  App.  39,  aff'd  194  111. 
600,  62  N.  E.  834. 

Iowa.  Allen  v.  Pegram,  16  Iowa 
163. 

Louisiana.  Lincoln  v.  New  Orleans 
Exp.  Co.,,  45  La.  Ann.  729,  12  So. 
937. 

New  Jersey.  Wood  v.  Sheldon,  42 
K.  J.  L.  421,  36  Am.  Eep.  523. 

New  York.  MeClure  v.  Central 
Trust  Co.  of  New  York,  165  N.  Y. 
108,  53  L.  E.  A.  153,  58.  N.  E.  577, 
rev'g  judgment  28  App.  Mv.  433,  53 
N.  Y.  Supp.  188;  Fifth  Av^.  Bank  of 
New  York  v.  Forty-Second  St.  &  G. 


St.  Ferry  E.  Co.,  137  N.  Y.  231,  19 
L.  E.  A.  331,  33  Am.  St.  Eep.  712,  33 
N.  E.  378;  Titus  v.  Poole,  73  Hun 
383,  26  N.  Y.  Supp.  451;  Shotwell  v. 
Mali,  38  Barb.  445;  Seizer  v.  Mali,  32 
Barb.  76. 

Pennsylvania.  People's  Bank  v. 
Kurtz,  99  Pa.  St.  344,  44  Am.  Eep. 
112. 

The  Uniform  Stock  Transfer  Act 
(§11)  provides  that  "a  person  who 
for  value  transfers  a  certificate,  in- 
cluding one  who  assigns  for  value  a 
claim  secured  by  a  certificate,  unless  a 
contrary  intention  appears,  warrants 
that  the  certificate  is  genuine."  This 
act  is  in  force  in  Louisiana,  Maryland, 
Massachusetts,  Michigan,  New  Jersey, 
New  York,  Ohio,  Pennsylvania,  Ehode  ' 
Island,  Wisconsin  and  Alaska. 

37  The  Uniform  Stock  Transfer  Act 
(§11)  provides  that  "a  person  who 
for  value  transfers  a  certificate,  includ- 
ing one  who  assigns  for  value  a  claim 
secured  by  a  certificate,  unless  a  con- 
trary intention  appears,  warrants 
*  *  *  that  he  has  no  knowledge 
of  any  fact  which  would  impair  the 
validity  of  the  certificate. ' '  This  act 
is  in  force  in  Loruisiana,  Maryland, 
Massachusetts,  Michigan,  New  Jer- 
sey, New  York,  Ohio,  Pennsylvania, 
Ehode  Island,  Wisconsin  and  Alaska. 

38  Todd  V.  Ferguson,  161  Mo.  App. 
624,  144  S.  W.  158. 
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breaeli  of  implied  warranty  of  the  existence  of  the  thing  sold.'*  Al- 
though the  corporation  may  be. liable  in  damages  to  bona  fide  pur- 
chasers of  such  certificates,  a  right  of  action  for  damages  against  the 
corporation  is  not  what  the  parties  intended  to  sell  and  buy.  But 
there  is  authority  to  the  effect  that  there  is  no  implied  warranty 
that  the  stock  is  not  part  of  an  overissue  fraudulently  issued  in  excess 
of  the  amount  permitted  by  the  charter,*"  or  that  increased  stock 
was  legally  issued.*^ 

Upon  a  sale  of  stock  in  an  existing  corporation  there  is  no  implied 
warranty  that  the  corporation  has  a  de  jure  existence.  It  is  suffi- 
cient to  show  that  it  is  a  corporation  de  facto,*®  as  explained  in  a 
former  chapter.*^  One  who  signs  a  memorandum  of  the  purchase 
of  certificates  of  stock  in  a  corporation  thereby  admits  the  legal 
existence  of  the  corporation,  and  he  is  liable  for  the  agreed  price 
in  the  absence  of  evidence  that  the  certificates  offered  were  not  genu- 
ine, or  such  as  were  intended  by  the  contract.**  Purchasers  of  the 
stock  of  a  corporation  on  the  market  cannot  complain  of  fraud  in  the 
organization  of  the  corporation.*^ 

The  seller  does  not  impliedly  warrant  the  solvency  of  the  cor- 
poration,*^ or  its  title  to  particular  property  held  by  it,*''  nor  the 
quality  **  or  value  *®  of  the  stock  sold,  nor  that  it  is  f uU  paid  and 
nonassessable.^" 

39  Lincoln  v.  New  Orleans  Exp.  Co.,  46  People 's  Bank  v.  Kurtz,  99  Pa. 
45  La.  Ann.  729,  12  So.  937.  St.  344,  44  Am.  Eep.  112. 

40  People's  Bank  v.  Kurtz,  99  Pa.  47  Allen  v.  Pegram,  16  Iowa  163; 
St.  344,  44  Am.  Eep.  112.  State  v.  North  Louisiana  &  T.  B.  Co., 
^  41  The  purchaser  cannot  escape  Ua-  34  La.  Ann.  947. 

bility  for  the  price  by  showing  that  48  Allen  v.  Pegram,  16  Iowa  163. 

the  increased   stock  was   illegally  is-  49  Field   v.   Turley    (Ky.   L.   Eep.), 

sued    in    the    absence   of    an    express  120  S.  W.  338;  Eenton  v.  Maryott,  21 

warranty  or  fraud.     Burwash  v.  Bal-  N.  J.  Eq.  123 ;  Jones  v.  Garlington,  44 

lou,  230  111.  34,  15  L.  E.  A.   (N.  S.)  S.  C.  533,  22  S.  E.  741;  Issenhuth  v. 

409,  82  N.  E.  355.  Eiegel,  20  S.  D.  322,  106  N.  W.  58. 

42  Burwash  v.  Ballon,  230  111.  34,  In  the  absence  of  an  express  war- 
15  L.  E.  A.  (N.  S.)  409,  82  N.  E.  355;  ranty  or  fraud,  the  purchaser  cannot 
Marshall  v.  Keach,  227  111.  35,  118  escape  liability  for  the  price  because 
Am.  St.  Eep.  247,  10  Ann.  Gas.  164,  the  stock  tUrns  out  to  be  of  no  value. 
81  N.  E.  29;  Barter  v.  Eltzroth,  111  Peck  Colorado  Co.  v.  Stratton,  9S 
Ind.  159,  12  N.  E.   129;   Eeynolds  v.  Fed.  741. 

Myers,  51  Vt.  444.  WHiggins  v.  Illinois  Trust  &  Sav- 

43  See  Chap.  10,  supra.  ings  Bank,  193  111.  394,  61  N.  E.  1024; 

44  Maun  V.  Willianw,  143  Mass.  394,  Eogan  v.  Illinois  Trust  &  Savings 
9  N.  E.  807.  Bank,  93   111.  App.   39,  aff'd  194  HI. 

46  Caldwell  v.  Boyd,  57  Pa.  St.  321.      600,  62  N.  E.  834. 
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§  3891.  —  Agreements  by  seller  to  repurchase  or  giving  him  option 
to  do  so,  and  the  Uke.  The  seller  of  corporate  stock  may  agree  to 
repurchase  it  at  a  specified  price  at  the  option  of  the  buyer,  or  upon 
certain  contingencies.*^     Such  a  contract  is  generally  regarded  as 


51  Alabama.  MeGoWin  v.  Dickson, 
182  Ala^,  161,  62  So.  685;  Sibley  v.  Bar- 
clay, 14  Ala.  App.  422,  70  So.  201,  cer- 
tiorari denied  Ex  parte  Barclay,  70 
So.  1012  (mem.  dec). 

CaJifomia.  Fontana  v.  Pacific  Can 
Co.,  129  Cal.  51,  61  Pac.  580;  Hudson 
V.  Seeley  Specialties  Co.,  19  Cal.  App. 
213,  124  Pac.  1051;  Avery  v.  GuUen, 
15  Cal.  App.  413,  114  Pac'.  1022. 

District  of  Columbia.  Crandell  v. 
Classen,  25  App.  Cas.  5. 

Georgia.  Poole  v.  Corker,  15  Ga. 
App.  622,  83  S.  E.  1101. 

Illinois.  Osgood  v.  Skinner,  211 
ni.  229,  71  N..  E.  869,  afi'g  111  111. 
App.  606;  Shultz  v.  Miller-Hamilton, 
189  111.  App.  396. 

Iowa.  Doughty  v.  Law,  178  Iowa 
840,  160  N.  "W.  226;  Hamiltom  v.  Fin- 
negan,  117  Iowa  623,  91  N.  "W.  1039. 

Kansas.  Echternach  v.  Mo:(icrief, 
94  Kan.  754,  147  Pac.  860. 

Massachusetts.  Armstrong  v.  Orler, 
220  Mass.  1,12,  107  N.  E.  392;  Schae- 
fer  V.  Strieder,  203  Mass.  467,  89  N. 
E.  618;  Tilton  v.  Whittemore,  202 
Mass.  39,  88  N.  E.  329;  Graliam  v. 
Houghton,  153  Mass.  384,  26  N.  E. 
876;  Thorndike  v.  Locke,  98  Mass. 
340. 

Minnesota.  Lyons  v.  Snider,  136 
Minn.  252,  161  N.  W.  532;  First  Nat. 
Bank  of  Hastings  v.  Corporation  Se- 
curities Co.,  128  Minn.  341,  150  N. 
W.  1084. 

Montana.  Raiche  v.  Morrison,  47 
Mont.  127,  130  Pac.  1074;  Eaiche  v. 
Morrison,  37  Mont.  244,  95  Pac.  1061. 

New  York.  Ketchum  v.  Alexan- 
der, 168  App.  Div.  38,  153  N.  Y.  Supp. 
864;  Meurer  v.  American  Moving  Pic- 
ture Mach.  Co.,  61  Misc.  281,  113  N. 
T.  Supp.  719;  Shea  v.  Kiely,  167  N. 
y.  iSupp.  570. 


Oregon.  Paulson  v.  Weeks,  80  Ore. 
468,  157  Pac.  590. 

Pennsylvania.  Flannery  v.  "Wessels, 
244  Pa.  321,  90  Atl.  715. 

Vermont.  Fay  v.  Wheeler,  44  Vt. 
292. 

Wisconsin.  Strait  v.  Northwestern 
Steel  &  Iron  Works,  148  Wis.  254,  134 
N.  W.  387;  Hankwitz  v.  Barrett,  143 
Wis.  639,  128  N.  W.  430;  Vohland  v. 
Gelhaar,  136  Wis.  75,  16  Ann.  Cas. 
781,  116  N.  W.  869. 

Such  an  agreement  is  a  continuing 
guaranty  of  the  value  of  the  stack, 
and  is  not  invalid  for  indefiniteness 
as  to  the  time  of  performance,  since 
it  woulfl  be  enforceable  at  any  time 
vidthin  the  statute  of  limitations. 
Poole  V.  Corker,  15  Ga.  App.  622,  83 
S.  E.  1101. 

Where  the  agreement  is  to  repur- 
chase virithiu  18  months  in  the  event 
that  the  purchaser  becomes  dissatis- 
fied with  the  stock,  the  seller  becomes 
iiable  to  repay  the  purchase  price 
immediately  upon  being  notified  by 
the  purchaser,  within  the  time  speci- 
fied, that  he  is  dissatisfied.  Avery 
V.  Cullen,  15  Cal.  App.  413,  114  Pac. 
1022. 

An  agreement  by  a  corporation  on 
the  sale  orf  preferred  stock  to  com- 
mission merchants,  who  were  acting  as 
its  factors,  to  take  up  such  stock  if  it 
should  "for  any  reason  desire  to 
change  the  account"  was  held  not  to 
obligate  it  to  take  up  or  redeem  the 
stock  on  its  going  into  voluntary  liqui- 
dation. Parrish-StafEord  Co.  v.  Char- 
lotte Cotton  Mills,  157  N.  C.  188,  72 
S.  E.  973. 

See  Watson  v.  Virginia-Carolina 
Lumber  Co.,  98  S.  C.  1,  75  S.  E.  1020, 
construing  a  provision  in  such  a  con- 
tract requiring  the  purchaser  to  bear 
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being  in  the  nature  of  a  conditional  sale,  with  an  option  in  the 
purchaser  to  revoke  or  rescind  it.^''  The  mutual  promises  of  the 
parties  to  sell  and  purchase  constitute  a  sufficient  consideration 
to  support  it,''  and  it  is  not  lacking  in  mutuality  \yhere  it  forms  a 
part  of  the  original  contract  of  sale.'*  / 


his  proportion  of  the  Ipsses  of  the 
business,  if  any,  incurred  in  the  mean- 
time. 

The  burden  of  proving  such  a  con- 
tract is  on  the  party  asserting  that 
it  was  made.  Blair  v.  Minzesheimer, 
124  N.  T.  App.  Div.  177,  108  N.  Y. 
Supp.  799. 

In  Strait  v.  Northwestern  Steel  & 
Iron  Works,  148  Wis.  254,  134  N.  W. 
387,  the  evidence  was  held  to  show  an 
agreement  by  the  corporation  to  re- 
purchase stock  issued  to  the  plaintiff 
for  certain  property  in  case  he  shooild 
be  discharged  from  its  service.  , 

The  value  of  the  stock  as  of  the  time 
of  the  breach  controls  in  determin- 
ing the  damages.  Sibley  v.  Barclay, 
14  Ala.  App.  422,  70  So.  201,  cer- 
tiorari denied  Ex  parte  Barclay 
(Ala.),  70  So.  1012  (mem.  dec). 

Upon  exercising  the  option  the 
purchaser  is  entitled  to  recover  in 
an  action  at  law  the  amount  which 
the  seller  agreed  to  pay,  and  is  not 
obliged  to  allege  or  prove  damages 
arising  as  upon  a  breach  of  a  con- 
tract of  purchase  or  sale,  nor  to  al- 
lege or  prove  facts  justifying  the 
maintenance  of  an  action  for  specific 
performance.  Lyons  v.  Snider,  136 
Minn.  252,  161  N.  W.  532. 

In  an  action  for  breach  of  such  an 
agreement,  allegations  that  the  de- 
fendants falsely  represented  the 
value  of  the  stock  and  thereby  in- 
duced the  plaintiff  to  purchase  it  are 
irrelevant.  Shea  v.  Kiely,  167  N.  T, 
Supp.  570. 

Such  an  agreement  is  assignable, 
and  may  be  enforced  by  the  assignee. 
First  Nat.  Bank  of  Hastings  v.  Cor- 
poration Securities  Co.,  128  Minn.  341, 
150  N.  W.  1084. 

Delay  in  bringing  suit  will  not  pre- 


clude a  Teecfverj  of  the  contract  price, 
where  it  is  due  to  solicitations  of  the 
defendant  and  his  representations  that 
he  will  comply  with  the  contract. 
Echternach  v.  Moncrief,  94  Kan.  754, 
147  Pac.  860. 

62Shultz  v.  Miller-Hamilton,  189 
111.  App.  396;  Lyons  v.  Snider,  136 
Minn.  252,  161  N.  W.  532. 

This  is  true  although  the  seller 
agrees  to  pay  an  advance  over  what 
be  received  about  equal  to  interest. 
Lyons  v.  Snider,  136  Minn.  252,  161 
N.  W.  532. 

Where  the  seller  is  given  an  option 
to  return  the  stock  at  a  certain  time, 
title  passes  at  once,  subject  to  the 
right  to  rescind  and  return.  Guss 
v.  Nelson,  200  U.  S.  298,  50  L.  Ed. 
489,  aff'g  14  Okla.  296,  78  Pae.  170. 

Such  a  contract  is  not  a  conditional 
one  for  the  sale  or  return  of  the  stock, 
but  embraces  a  completed  sale  with 
an  option  to  the  buyer  to  rescind  if 
he  becomes  dissatisfied.  Paulson  v. 
Weeks,  80  Ore.  468,  157  Pac.  590. 

The  election  of  the  purchaser  to  re- 
turn the  stock  is  not  a  repudiation  or 
rescission  of  the  contract,  but  an 
adoption  of  a  right  expressly  con- 
tracted for.  Doughty  v.  Law,  178 
Iowa  840,  160  N.  W.  226. 

53  Flannery  v.  Wessels,  244  Pa.  321, 
90  Atl.  715. 

An  agreement  by  a  corporation  as 
part  of  a  general  settlement  between 
it,  its  president  and  the  plaintiff,  to 
repurchase  stock  assigned  to  the  lat- 
ter is  supported  by  a  sufficient  con- 
sideration, and  is  enforceable.  First 
Nat.  Bank  of  Hastings  v.  Corporation 
Securities  Co.,  128  Minn.  341,  150  N. 
W.  1084. 

64  Poole  V.  Corker,  15  Ga.  App.  622, 
S3  S.  E.  1101. 
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Where  the  agreement  to  repurchase  is  an  absolute  one,  the  pur- 
chaser's reason  for  wanting  to  return  the  stock  is  immaterial.^^ 

Time  is  of  the  essence  of  such  agreements,  and  the  option  to  return 
the  stock  and  receive  back  the  price  must  be  exercised  within  the 
time,  if  any,  fixed  by  the  contract.^^  An  option  to  rescind  at  any 
time  does  not  mean  at  any  time  without  limit,  but  the  right  must  be 
exercised  within  a  reasonable  time.*''  And  a  right  to  return  the  stock 
if  the  purchaser  becomes  dissatisfied  must  be  exercised  promptly  after 
he  becomes  dissatisfied.**     If  the  contr£ict  provides  that  the  stock 


85  Armstrong  v.  Orler,  220  Mass. 
112,  107  N.  E.  392. 

58  Guss  V.  Nelson,  200  U.  S.  298,  50 
L.  Ed.  489,  afE'g  14  Okla.  296,  78  Pao. 
170;  Sibley  v.  Barclay,  14  Ala.  App. 
422,  70  So.  201,  certiorari  denied  Ex 
parte  Barclay  (Ala.),  70  So.  1012 
(mem.  dee.) ;  Alexander  v.  Boaworth, 
26  Cal.  App.  589, 147  Pac.  607;  Makuen 
V.  Elder,  170  N.  0.  510,  87  S.  E.  334. 

If  the  option  is  not  exercised  at  the 
time  fixed,  the  sale  is  complete  and 
the  promise  to  pay  the  balance  of  the 
purchase  price  becomes  absolute. 
Guss  V.  Nelson,  200  U.  S.  298,  50  L. 
Ed.  489,  afE'g  14  Okla.  296,  78  Pac. 
170. 

A  contract  whereby  the  seller  agreed 
to  repurchase  the  stock  on  or  before 
12  months  from  date  was  held  not  to 
be  a  bilateral  contract  for  the  resale 
and  purchase  of  the  stock,  but  merely 
to  give  the  purchaser  the  option  to 
compel  the  seller  to  repurchase  within 
the  time  prescribed  so  that,  where  he 
did  not  exercise  it  within  that  time, 
nc  cause  of  action  on  the  contract 
arose  in  his  favor.  Scott  v.  Goodin, 
21  Cal.  App.  178,  131  Pac.  76. 

The  seller  cannot  refuse  to  comply 
with  his  agreement  to  repurchase  on 
the  ground  that  the  tender  of  the 
stock  was  not  made  in  time,  where 
the  failure  was  due  to  his  own  acts  in 
persuading  the  purchaser  not  to  in- 
sist upon  a  repurchase  within  such 
time.  Avery  v.  Cullen,  15  Cal.  App. 
413,  114  Pac.  1022. 


Acta  of  the  seller  after  the  expi- 
ration of  the  time  fixed  cannot  be 
deemed  a  waiver  of  his  right  to  insist 
that  time  is  of  the  essence  of  the  con- 
tract, since  there  is  no  longer  any  lia- 
bility on  his  part  or  anything  to 
waive.  'Makuen  v.  Elder,  170  N.  C. 
510,  87  S.  E.  334. 

Where  the  seller  agreed  to  repur- 
chase the  stock  after  the  buyer  had 
held  it  for  a  year,  a  statement  made 
by  the  seller  five  months  after  the 
expiration  of  the  year  was  held  to 
be  too  late  to  amount  to  a  waiver  of 
a  tender.  Wright  v.  Berger,  114  N. 
Y.  Supp.  912. 

57  Paulson  V.  Weeks,  80  Ore.  468, 
157  Pac.  590. 

What  is  a  reasonable  time  is  gener- 
ally a  question  for  the  jury.  But  if 
the  delay  is  clearly  unreasonable  the 
court  may  so  declare  as  a  matter  of 
law,  as  where  the  purchaser  waited 
more  than  seven  years  from  the  date 
of  the  contract,  morre  than  five  years 
from  the  completion  of  the  sale,  and 
more  than  three  years  from  the  time 
he  became  dissatisfied  before  demand- 
ing a  rescission.  Paulson  v.  Weeks, 
80  Ore.  468,  157  Pac.  590. 

In  Armstrong  v.  Orler,  220  Mass. 
112,  107  N.  E.  392,  it  was  held  that 
the  demand  to  take  back  the  stock 
was  made  within  a  reasonable  time. 

68  Paulson  v.  Weeks,  80  Ore.  468, 
157  Pac.  590. 
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may  be  returned  after  a  certam  time,  the  purchaser  has  no  right 
to  return  it  and  receive  back  the  price  before  the  time  so  specified.^s 
Nor  can  an  action  for  breach  of  an  agreement  by  the  seller  to  resell 
the  stock  for  the  purchaser  within  a  specified  time  if  he  is  dissatis- 
fied be  maintained  before  the  expiration  of  the  time  so  specified.^" 
Generally  the  purchaser  must  give  the  seller  notice  of  his  election 
to  return  the  stock,^^  and  must  tender  the  stock  to  him  and  make  a 
demand  for  payment.®*    It  has  been  held,  however,  that  the  formali- 


59  Grant  v.  Ledwidge,  109  Ark.  297, 
160  S.  W.  200. 

Where  the  seller  agrees  to  repur- 
chase at  a  specified  time,  generally  no 
action  for  breach  of  the  agreement 
can  be  brought  before  that  time. 
Mulford  V.  Torrey  Exploration  Oc, 
45  Colo.  81,  100  Pae.  596. 

Where  the  seller  becomes  insolvent 
and  transfers  the  note  given  for  the 
stock  before  the  time  fixed,  he  cannot 
complain  that  an  action  for  breach  of 
the  agreement  to  repurchase  was  com- 
menced before  that  time.  Mulford  v. 
Torrey  Exploration  Co.,  45  Colo.  81, 
100  Pac.  596. 

60  Lawrence  v.  Grimes,  144  Ga.  112, 
86  S.  E.  218. 

61  Alabama.  Sibley  v.  Barclay,  14 
Ala.  App.  422,  70  So.  201,  certiorari 
denied  Ex  parte  Barclay,  70  So.  1012 
(mem.  dec). 

California.  Eliekinger  v.  Wrenn 
Inv.  Co.,  172  Cal.  132,  155  Pae.  627. 

Illinois.  Osgood  v.  Skinner,  211 
111.  229,  71  N.  E.  869,  afE'g  111  111. 
App.  606. 

Iowa.  Hamilton  v.  Finnegan,  117 
Iowa  623,  91  N.  W.  1039. 

Oklahoma.  Guss  v.  Nelson,  14  Okla. 
296,  78  Pae.  170,  afE'd  200  U.  S.  298, 
50  L.  Ed.  489. 

62  California.  Eliokinger  v.  Wrenn 
Inv.  Co.,  172  Cal.  132,  155  Pac.  627; 
Alexander  v.  Bosworth,  26  Cal.  App. 
589,  147  Pac.  607. 

Georgia.  Poole  v.  Corker,  15  Ga. 
App.  622,  83  S.  E.  1101. 

Illinois.  Shultz  v.  Miller-Hamilton, 
189  111.  App.  396. 


Iowa.  Hamilton  v.  Finnegan,  117 
Iowa  623,  91  N.  W.  1039. 

New  York.  Ketchum  v.  Alexander, 
168  App.  Div.  38,  153  N.  Y.  Supp. 
864;  Wright  v.  Berger,  114  N.  T. 
Supp.  912. 

Oklahoma.  Guss  v.  Nelson,  14  Okla. 
296,  78  Pac.  170,  afE'd  200  U.  S.  298, 
50  L.  Ed.  489. 

Where  the  contract  designates  the 
place  of  delivery  and  payment,  the 
purchaser  must  show  a  tender  of  per- 
formance at  such  time  and  place,  and 
that  he  had  the  stock  there  for  deliv- 
ery. Shultz  V.  Miller-Hamilton,  189 
m.  App.  396. 

Merely  giving  the  notice  of  an  in- 
tention to  exercise  the  option  required 
by  the  contract  is  not  sufficient  to 
put  the  seller  in  default,  but  the  pur- 
chaser must  also  tender  the  stock  and 
demand  performance.  A  tender  upon 
the  trial  is  insufficient.  Flickinger  v. 
Wrenn  Inv.  Co.,  172  Cal.  132,  155  Pac. 
627. 

Where  the  ^tock  is  identified  and 
the  amount  to  be  paid  for  it  is  fixed, 
and  upon  the  purchaser  notifying  the 
seller  of  his  election  to  resell  the  latter 
agrees  to  take  it  and  pays  a  part  of 
the  price,  the  contract  is  an  executed 
one  although  the  purchaser  retains 
possession  of  the  stock,  and  he  may 
sue  for  the  price  without  tendering 
the  stock.  McGowin  v.  Dickson,  182 
Ala.   161,  62   So.  685. 

If  the  case  is  to  be  viewed  as  one 
for  rescission,  the  purchaser  need  not 
tender  back  the  -stock  where  it  is 
worthless   and   never   had   any  value. 
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ties  necessary  to  entitle  the  purchaser  to  return  the  stock  and  recover 
back  what  he  has  paid  are  those  fixed  by  the  contract,  and  that  if  it 
provides  for  notice,  but  not  for  a  tender,  no  formal  tender  is  nec- 
essary.®^ It  has  also  been  held  that  where  the  purchaser  gives  the 
required  notice  and  offers  to  deliver  the  stock  to  the  seller  on  pay- 
ment by  him,  and  tenders  the  stock  at  the  trial,  placing  the  certifi- 
cates in  control  of  the  court,  this  is  sufficient  although  no  formal 
tender  was  made  before  the  action  was  brought.®*  The  fact  that  the 
purchaser  pledges  the  stock  to  the  seller  as  security  for  a  loan 
does  not  constitute  an  election  not  to  insist  on  performance  of  the 
agreement  to  repurchase  it.®^ 

The  seller  of  stock  may,  for  a  valuable  consideration,  agree  to 
resell  the  stock  for  the  purchaser  at  a  profit,  but,  in  order  to  enforce 
such  an  agreement,  the  buyer  must  surrender  or  offer  to  surrender 
the  stock  to  him.®® 

The  •seller  may  be  given  the  option  to  repurchase  the  stock  on 
specified  terms.®' 

§  3892.  —  Guaranties  and  agreements  by  third  persons.  To-  in- 
duce a  person  to  subscribe  for  or  purchase ,  stock  in  a  corporation, 
promoters  or  officers  of  the  corporation,  or  other  subscribers  or 
stockholders,  may  enter  into  a  contract  to  purchase  his  stock  from 
Mm  if  he  desires  to  withdraw.  Such  a  contract  is  not  a  fraud  upon 
stockholders  who  are  not  parties  to  the  contract,  but  is  valid  and 
enforceable,®'  provided,  however,  it  is  supported  by  a  sufficient  cohsid- 

Avery   v.    Cullen,    15    Cal.    App.    413,  86  Jones  v.  Dimmick,  178  Ala.  296, 

114  Pac.  1022.  59  So.  623. 

In  an  action  for  breach  of  such  an  67  Eichbaum  v.  Sample,  213  Pa.  216, 

agreementj    allegations    that    the    de-  62  Atl.  837.     See  Draper  v.  Stone,  71 

fendants  never   delivered  the   certifi-  Me.  175. 

oates   to   the   plaintiff    and   that   the  68  United  States.    Morgan  v.  Struth- 

stock  was  never  transferred  into  his  ers,  131  U.  S.  246,  33  L.  Ed.  132;  Ophir 

name   on   the   books    are   relevant   as  Consol.   Mines   Co.   v.   Brynteson,   143 

showing  why  he   never   tendered   the  Eed.  829. 

certificates    back   to   the    defendants.  Alabama.     Broadus  v.  Russell,   160 

Shea  V.  Kiely,  167  N.  Y.  Supp.  570.  Ala.  353,  49  So.  327. 

63  Doughty  V.  Law,  178  Iowa  840,  California.  Fites  v.  Marsh,  171  Cal. 
160-  K.  W.  226.  In  this  ease  certain  487,  153  Pac.  926;  Gay  v.  Dare,  103 
letters  were  held  to  constitute  a  sufS.-  Cal.  454,  37  Pac.  466 ;  McCampbell  v. 
eient  tender  if  one  was  necessary.  Obear,  27  Cal.  App.  97,  148  Pac.  942 ; 

64  Lyons  v.  Snider,  136  Minn.  252,  Union  Collection  Co.  v.  Oliver,  23  Cal. 
161^  isr.  "W.  532.  App.    318,    137    Pac.    1082.     See   also 

65  Armstrong  v.  Orler,  220  Mass.  Scott  v.  Goodin,  21  Cal.  App.  178, 
112,  107  N.  E.  392,  131  Pac.  76;  Hudson  v.  Seeley  Special- 
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eration.®'    If  the  obligation  to  purchase  is  conditional,  the  subscriber 


ties  Co.,  19  Cal.  App.  213,  124  Pac. 
1051. 

Georgia.  Edwards  v.  Capps,  122 
Ga.  827,  50  S.  E.  943;  Rogers  v.  Burr, 
105  Ga.  432,  70  Am.  St.  Eep.  50,  31 
S.  E.  438. 

Illinois.  Kincaid  v.  Overshiner,  171 
111.  App.  37. 

Indiana.  Newman  v.  Horner,  55 
Ind.  App.  298,  103  N.  E.  820;  Sehmitt 
V.  Weil,  46  Ind.  App.  264,  92  N.  E. 
178. 

Kentucky.  "West  v.  King,  163  Ky. 
561,  174  S.  "W.  11. 

Massachusetts.  See  Seiaefer  v. 
Strieder,  203  Mass.  467,  89  N.  E.  618. 

Minnesota.  Traphagen  v.  Sagar,  63 
Minn.  317,  65  N.  W.  633. 

Missouri.  Simpson  v.  Tan  Laning- 
ham,  267  Mo.  286,  183  S.  W.  324; 
Klein  v.  Johnson,  191  Mo.  App.  453, 
178  S.  W.  262;  Mulliken  v.  Haseltine, 
160  Mo.  App.  9,  141  S.  "W.  712. 

Nebifi^ka.  Trenholm  v.  Kloepper, 
88  Neb.  236,  129  N.  W.  436. 

New  York.  Drueklieb  v.  Sam  H. 
Harris,  Inc.,  209  N.  Y.  211,  102  N.  E. 
599,  rev 'g  judgment  155  App.  Div.  83, 
140  N.  Y.  Supp.  60;  Page  v.  Shainwald, 
169  N.  Y.  246,  57  L.  E.  A.  173,  62  N. 
E.  356,  rev'g  judgment  52  App.  Div. 
349,  65  N.  Y.  Supp.  174;  Meyer  v. 
Blair,  109  N.  Y.  iSOO,  4  Am.  St.  Rep. 
500,  17  N.  E.  228;  Baird  v.  Hagen, 
143  App.  Div.  679,  128  N.  Y.  Supp. 
217. 

South  Dakota.  Clement  v.  Rowe, 
33  S.  D.  499,  146  N.  W.  700. 

Tennessee.  Fourth  Nat.  Bank  of 
Nashville  v.  Stahlman,  132  Tenn.  367, 
L.  E.  A.  1916  A  568,  178  S.  W.  942. 

A  letter  by  the  vice  president  of 
the  corporation  in  which  he  expressed 
a  willingness  to  enter  into  an  agree- 
ment to  buy  back  the  stock  was  held 
not  to  be  an  enforceable  contract  to 
repurchase  it.  Richardson  v.  Hunter, 
88  Wash.  375,  153  Pac.  325. 


To  make  a  proposal  to  repurchase 
obligatory  on  the  obligor  it  must  be 
accepted  and  acted  upon  by  the  per- 
son to  whom  it  is  made.  If  the 
subscription  is  not  induced  by  the  pro- 
posal, as,  for  example,  where  the  pro- 
posal is  to  repurchase  if  the  subscriber 
takes  $5,000  worth  of  stock  and  he 
only  takes  $3,000  worth,  then  the  per- 
son making  it  is  not  bound.  Sehmitt 
V.  Weil,  46  Ind.  App.  264,  92  N.  E. 
178. 

The  purchaser  is  not  estopped  from 
maintaining  an  action  on  the  contract 
by  reason  of  the  fact  that,  between 
the  date  of  the  purchase  and  the  day 
when  he  requested  performance,  he 
surrendered  his  certificate  to  the  cor- 
poration and  received  a  new  one  rep- 
resenting his  original  purchase  and  a 
stock  dividend.  Trenholm  v.  Kloep- 
per, 88  Neb.  236,  129  N.  W.  436. 

Such  a  contract  may  be  enforced 
although  before  it  was  made  the  cor- 
poration had  forfeited  its  charter  for 
failure  to  pay  its  franchise  tax,  where 
the  purchaser  was  then  ignorant  of 
that  fact.  Fites  v.  Marsh,  171  Cal. 
487,  153  Pac.  926. 

Such  a  contract  is  not  personal  to 
the  purchaser,  but  may  be  enforced 
by  his  personal  representatives  after 
his  death.  Klein  v.  Johnson,  191  Mo. 
App.  453,  178  S.  W.  262. 

Such  an  agreement  is  assignable, 
and  even  if  it  is  not,  an  assignment 
thereof  may  be  ratified  by  the  obligor. 
ITnion  Collection  Co.  v.  Oliver,  23  Cal. 
App.   318,  137  Pac.  1082. 

69  Ophir  Consol.  Mines  Co.  v.  Bryn- 
teson,  143  Fed.  829. 

The  subscription  to  or  purchase  of 
the  stock  by  the  person  to  whom  the 
promise  is  made  is  a  sufficient  consid- 
eration to  support  the  contract.  Ed- 
wards V.  Capps,  122  Ga.  827,  50  S.  B. 
943;  Kincaid  v.  Overshiner,  171  111. 
App.  37 ;  West  v.  King,  163  Ky.  561, 
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must  show  performance  of  the  conditions  by  him.'"  So  if  the  contract 
provides  for  a  repurchase  within  a  specified  time,  the  subscriber  must 
offer  to  return  the  stock  and  demand  a  return  of  the  money  within 
the  time  so  prescribed.''^    And  where  notice  to  the  obligors  is  a  con- 


174  S.  W.  11;  Klein  v.  Johnson,  191 
Mo.  App.  453,  178  S.  W.  262;  MuUi- 
ten  V.  Haseltine,  160  Mo.  A.pp.  9,  141 
S.  W.  712;  Fourth  Nat.  Bank  of  Nash- 
ville V.  Stahlman,  132  Tenn.  367,  L. 
B.  A.  1916  A  568,  178  S.  W.  942. 

The  fact  that  the  obligors  are  resi- 
dents of  the  town  in  which  the  cor- 
poration's manufacturing  plant  is  to 
be  located,  and  are  interested  in  its 
growth  and  development,  and  jointly 
interested  as  subscribers  in  the  further- 
ance of  the  comunon  undertaking,  is  a 
suf&cient  consideration  to  support  the 
agreement.  .  Rogers  v.  Burr,  105  Ga. 
432,  70  Am.  St.  Eep.  50,  81  S.  E.  438. 

Damage  to  the  promisee  is  a  suffi- 
cient consideration  to  support  a  prom- 
ise by  a  third  person  to  purchase  stock 
bought  from  the  corporation  provided 
it  does  not  pay  dividends  at  a.  certain 
rate.  Clement  v.  Bowe",  33  S.  D.  499j  146 
N.  "W.  700. 

70Schmitt  V.  Weil,  46  Ind.  App. 
264,  92  N.  E.  178. 

'ISchmitt  V.  Weil,  46  Ind.  App. 
264,  92  N.  E.  178. ,  See  also -Scott  v. 
Gbodin,  21  Oal.  App.  178,  131  Pae. 
76. 

Where  the  agreement  is  to  repur- 
chase if  requested  to  do  so  on  a  cer- 
tain day,  and  no  request  is  made  on 
that  day,  the  agreement  is  at  aoa  end. 
It  can  be  revived  only  by  the  making 
of  a  new  agreement.  Page  v.  Shain- 
wald,  169  N.  Y.  246,  57  L.  B.  A.  173. 
62  N.  B.  356,  rev'g  judgment  52  N. 
y.  App.  Div.  349,  65  N.  T.  Supp.  174. 

Where  the  agreement  is  to  pay  the 
purchaser  100  cents  on  the  dallar  for 
the  Bto«k  within  90  days  from  date, 
the  purchaser  must  show  a  tender  of 
the  stock  to  the  other  party  and  a 
demand  for  the  par  value  of  the  same, 


if  not  within  the  90  days,  at  least 
before  the  suit  was  brought.  Morris 
V.  Veach,  111  Ga.  435,  36  8.  E.  753. 

The  fact  that  the  purchaser  hold 
the  stock  for  seven  years  will  not  pre- 
vent an  enforcement  orf  the  contract, 
where  the  seller  agreed  to  repurchase 
it  at  any  time.  Kincaid  v.  Over- 
shiner,  171  111.  App.  37. 

Under  an  agreement  whereby  an  of- 
ficer of  the  corporation  from  which 
the  stock  was  purchased  guarantees  to 
refund  the  money  paid  for  the  stock 
"in  twelve  months  ,from  date"  in 
ease  the  purchaser  is  dissatisfied,  the 
purchaser  has  ai  right  to  express  his 
dissatisfaction  and  demand  a  fulfill- 
ment of  the  guarantee  at  any  time 
during  the  life  of  the  contract,  and 
the  seller  has  until  the  expiration  of 
the  twelve  months  in  which  to  comply 
with  such  demand.  Union  ^Collection 
Co.  V.  Oliver,  23  Cal.  App.  318,  137 
Pae.  1082. 

A  tender  of  the  stock  before  suit 
brought  is  not  necessary  where  lia- 
bility is  denied  and  performance  re- 
fused, but  the  bringing  of  the  cer- 
tificate' into  court  for  delivery  to  the 
other  party  is  sufficient.  Kincaid  v. 
Ovepshiner,  171  111.  App.  37. 

Tender  is  not  necessary  where  the 
stock  is  in  the  possession  of  the  seller 
as  collateral.  Simpson  v.  Van  Laning- 
ham,  267  Mo.  286,  183  S:  W.  324. 

A  formal  tender  is  excused  where 
the  seller  refuses  to  carry  out  the 
contract.  It  is  sufficient  under  such 
circumstances  if  he  is  the  owner  ot 
the  stock  and  is  at  all  times  ready 
to  transfer  it  to  the  seller  on  pay- 
ment of  the  agreed  price.  Newman 
V.  Horner,  55  Ind.  App.  298,  103  N. 
E.  820. 
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dition  precedent  to  performance,  the  required  notice  must  be  given.''^ 
And  similarly  an  agreement  to  repurchase  the  stock  of  a  subscriber 
if  he  is  not  given  the  position  of  general  manager  of  the  company 
and  permitted  to  hold  that  position  for  a  certain  number  of  years, 
and  providing  that  he  shall  render  competent  and  efficient  services 
in  that  capacity,  imposes  no  obligation  to  repurchase  where  the  sub- 
scriber is  discharged  from  such  position  because  of  his  failure  to 
render  competent  and  efficient  services.'^  The  fact  that  the  stock 
is  to  be  repurchased  at  its  book  value  as  shown  by  the  accounts  of 
the  corporation  will  not  justify  a  court  of  equity  in  intervening  in 
the  management  and  control  of  the  corporate  books  of  account,  espe- 
cially where  the  condition  on  which  the  stock  is  to  be  repurchased 
has  not  happened  and  may  never  happen.''* 

The  right  of  the  corporation  to  make  agreements  of  the  character 
under  discussion  has  been  considered  in  a  previous  section.'^ 

Promoters,  officers  or  directors,  or  others  interested,  may  also 
agree  with  one  who  purchases  stock  from  the  corporation  that  if  it 
fails  to  pay  dividends  at  a  specified  rate  they  will  make  up  any 
deficiency ;'''®  or  may  guarantee  that  a  subscriber  to  its  stock  will  not 
suffer  any  loss,'''  or  that  the  corporation  will  receive  certain  notes 


72Eogers  v.  Burr,  105  Ga.  432,  70 
Am.  St.  Rep.  50,  31  S.  E.  438. 

Where  the  contract  merely  provides 
for  notice,  actual  personal  notice  is 
required.  Merely  mailing  a  notice  is 
not  sufficient  unless  it  13  received. 
Sogers  V.  Burr,  105  Ga.  432,  70  Am. 
St.  Eep.  50,  31  S.  E.  438. 

Notice  to  one  or  more  joint  abligors 
is  not  notice  to  all,  but  notice  to  each 
is  required.  Rogers  v.  Burr,  105  Ga. 
432,  70  Am.  St.  Eep.  50,  31  S.  E.  438. 

Where  two  persons  jointly  agree  to 
purchase  60  shares  of  stock,  service 
upon  each  of  them  of  a  notice  to  pur- 
chase 30  shares  is  insufficient,  even 
though  30  shares  have  been  pledged 
to  each  of  them,  where  such  pledge 
is  a  sej)arate  independent  transac- 
tion. Baird  v.  Hagen,  143  N.  Y.  App. 
Div.  679,  128  N.  Y.  Supp.  217. 

73  Hall  V.  Hardaker,  61  Fla.  267,  55 
80.  977. 

74  Drucklieb  v.  Sam  H.  Harris,  Inc., 
209  N.  Y.  211,  103  N.  B.  599,  rev  'g  155 


N.  Y.  App.  Div.  83,  140  N.  Y.  Supp. 
60. 

75  See  §  604,  supra. 

76  Crook  V.  Scott,  65  N.  Y.  App. 
Div.  139,  72  N.  Y.  Supp.  516,  aff'd 
174  N.  Y.  520,  66  N.  B.  1106. 

Where  the  purchase  of  the  stock  and 
the  execution  of,  such  an  agreement 
constitute  one  transaction,  the  pay- 
ment for  the  stock  is  a  sufficient  con- 
sideration for  the  agreement.  Crook 
v.  Scott,  65  N.  Y.  App.  Div.  139,  72 
N.  Y.  Supp.  516,  aff'd  174  N.  Y.  520, 
66  N.  E.  1106. 

77  Harvey  v.  Bonta,  30  Ky.  L.  Eep. 
1226,  100  S.  W.  846;  Bonta  v.  Harvey, 
28  Ky.  L.  Eep.  47,  88  S.  W.  1079. 

Payment  of  his  subscription  by  the 
subscriber  ■  before  he  is  legally  bound 
to  pay  it  is  a  sufficient  consideration 
to  support  such  a  contract.  Harvey  v. 
Bonta,  30  Ky.  L.  Rep.  1226,  100  S. 
W.  846. 

A  guaranty  to  hold  the  purchaser 
harmless  from  any  loss  or  damage  or 
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and  mortgages  in  full  payment  for  the  stock ;"  or  may.  agree  to  resell 
the  stock  for  the  purchaser." 

§3893.  Performance  and  breach  grenerally.  A  contract  for  the 
sale  of  stock  need  not  fix  any  time  for  delivery.  If  no  time  is  fixed, 
it  is  implied  that  the  contract  is  to  be  performed  immediately,  or  at 


liability  whatever  as  a  stockholder, 
and  that  her  should  in  no  way  suffer 
any  loss  or  damage  by  reason  of  his 
connection  with  the  company  as  a 
stockholder,  is  not  a  guaranty  against 
loss  sustained  by  reason  of  the  stock 
becoming  worthless  in  the  market. 
Morris  v.  Veach,  111  6a.  435,  36  S.  E. 
753. 

In  Bullock  V.  Lewis,  22  Colo.  App. 
449,  125  Pac.  849,  an  agreement  by  a 
broker  through  whom  the  plaintiff 
purchased  stock  to  the  effect  that  he 
would  see  that  she  did  not  lose  by  the 
transaction,  was  held  to  be  a  eon- 
tract  of  indemnity  against  loss,  or 
that,  in  ease  of  loss,  he  would  reim- 
burse her  to  the  extent  of  such  loss, 
so  that,  in  order  to  recover  thereon, 
she  must  phow  a  loss,  and  the  extent 
of  her  recovery  would  be  the  loss  sus- 
tained, measured  by  the  difference  be- 
tween the  highest  value  of  the  stock 
within  a  reasonable  time  after  the  pur- 
cliase,  and  the  amount  paid  for  the 
stock,  with  interest,  and  less  any  divi- 
dends received,  and  that  her  failure 
to  avail  herself  of  opportunities  to 
realize  upon  her  investment  within  a 
reasonable  time  might  be  a  good  de- 
fense to  her  action. 

78  The  purchase  and  payment  for 
the  stock  is  a  sufficient  consideration 
to  support,  suah  an  agreement.  Pat- 
rick v.  Barker,  78  Neb.  828,  112  N. 
W.  358. 

TO  Where  stock  is  purchased  on  con- 
dition that  the  person  selling  it  for 
the  corporation  shall  enter  into  an 
sigreement  to  resell  it,  the  detriment 
incurred  by  the  purchaser  in  buying 
the  stock  13  a  sufficient  consideration 
to   support   the   agreement   to  repur- 


chase. Aken  v.  Clark,  146  Iowa  436, 
323  N.  W.  379. 

Where  there  is  an  absolute  agree- 
ment to  resell  within  a  specified  time 
at  a  specified  price,  a  tender  of  the 
stock  to  the  obligor .  for  sale  is  un- 
necessary unless  required  by  the  Con- 
tract. Aken  v.  Clark,  146  Iowa  436, 
123  N.  W.  379. 

The  fact  that  the  purchaser  might 
have  sold  the  stock  during  the  time 
specified  for  more  than  the  specified 
price  does  not  estop  him  from  recov- 
ering damages  for  breach  of  such  an 
agreement,  since  he  was  under  no  ob- 
ligation to  sell  it.  Aken  v.  Clark, 
146  Iowa  436,  123  N.  W.  379. 

Evidence  that  the  purchaser  was 
for  a  time  well  satisfied  with  his  pur- 
chase, and  desired  to  secure  a  divi- 
dend, which  he  supposed  had  been  de- 
clared, before  parting  with  the  stock, 
is  immaterial  in  an  action  for  breach 
of  the  contract  to  sell,  in  the  absence 
orf  any  evidence  of  revocation  of  such 
contract.  Aken  v.  Clark,  146  Iowa 
436,  123  N.  W.  379. 

An  agreement  by  the  promoters  of 
a  corporation  with  one  who  purchased 
stock  from  them  that  for  every  five 
shares  of  treasury  stock  sold  by  a  fis- 
cal agent  appointed  for  that  purporse 
he  should  sell  one  share  belonging  to 
such  purchaser  until  the  latter  should 
be  reimbursed  for  the  amount  paid 
by  him  for  his  stock,  was  held  not  to 
have  been  waived  by  the  acts  of  the 
purchaser  as  a  director  in  promoting 
the  sale  of  treasury  stock,  or  in  giv- 
ing an  option  for  the  sale  of  the  stock 
purchased  by  him,  which  was  not  ex- 
ercised. Quinn  v.  Whitney,  204  N. 
Y.  363,  97  N.  E.   724,  rehearing   de- 
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least  within  a  reasonable  time.'"  If  a  note  is  given  for  the  price  of 
the  stock,  and  the  agreement  is  silent  as  to  the  time  when  the  cer- 
tificate^  are  to  be  delivered,  the  law  presumes  that  they  are  to  be 
delivered  on  payment  of  the  note,'^ 

Actual  delivery  of  the  certificates  is  not  necessarily  essential  to 
the  passing  of  title.'^  But  the  contract  may  in  terms  require  their 
delivery,  in  which  case  the  failure  to  deliver  them  constitutes  a 
breach  of  the  contract  for  which  the  purchaser  may  recover  dam- 
ages.*' If  no  certificate  has  been  issued  the  seller  is  not  obliged  to 
procure  one  to  be  issued  to  himself  and  transfer  it  to  the  buyer,  nor 
to  procure  one  to  be  issued  directly  to  the  buyer.'*  Delivery  to  one 
of  two  joint  purchasers  is  delivery  to  both.'* 

One  who  has  contracted  to  sell  and  deliver  shares  of  stock  makes 
a  good  tender  of  performance  when  he  tenders  valid  certificates  of 
the'  stock,  properly  assigned  by  him,  and  accompanied  by  a  power 
of  attorney  to  transfer  the  same  on  the  books  of  the  corporation." 
But  a  tender  of  a  certificate  indorsed  in  blank  by  a  prior  holder,  and 
not  by  the  seller,  is  not  a  good  tender.''' 

Of  course  the  stock  tendered  in  performance  of  the  contract  must 
be  the  stock  contracted  for."  A  contract  to  transfer  a  certain 
number  of  shares  in  a  corporation,  in  the  absence  of  any  specifica- 
tion, is  performed  by  a  delivery  of  any  shares  to  the  number  agreed 

tiled   204  N.   Y.   688,   98   N.  E.   1113,  84Fora  v.  Howgate,  106  Me.  517,  29 

rev'g  137  N.  Y.  App.  Div.  106,  122  N.  L.  B.  A.  (N.  S.)  734,  76  Atl.  939. 

Y.  Supp.  154.  SSPuehrman  v.  McCord,  107  N.  Y. 

80  California.  Mason  v.  Lievre,  145  App.  Div.  12,  95  N.  Y.  Supp.  489,  aff'd 
Cal.  514,  78  Pae.  1040.  186  N.  Y.  566,  79  N.  E.  1105. 

Indiana.    Bruce  v.  Smith,  44  Ind.  1.  86  MeGowin    v.    Biekson,    182    Ala. 

New   York.      Cragin    v.    O'Connell,  161,  62  So.   685;  Bruce  v.  Smith,  44 

50  App.  Div.  339,  63  N.  Y.  Supp.  1071,  lud.    1;    Duchemin    v.    Kendall,    149 

aff'd   169  N.  Y.  573,  61  N,   E.   1128;  Mass.   171,  3  L.  B.  A.  784,  21  N.  B. 

Boehm  v.   Lies,  60   N.  Y.   Super.   Ot.  242;  Noyes  v.  Spauldlng,  27  Vt.  420. 

436.  See  also  §  3785  et  seq.,  supra. 

Ohio.      DaviS'  Laundry   &   Cleaning  87  Hare  v.  "Waring,  3  M.  &  W.  362. 

Co.  V.  Whitniore7  92  Ohio  St.  44,  Ann.  88  Ortmann   v.   Fletcher,   117   Mieh. 

Cas.  1917  C  988,  110  N.  E.  518.  501,  76  Atl.  63. 

South  Oarolina.    Kerchner  v.  Gettys,  A    contract   to   turn    over   all   the 

18  S.  C.  521.  stock   of   a   corporation   is  performed 

81  Bloodworth  v.  Wcrodward,  20  Ga.  where  all  the  outstanding  stock  is 
App.  570,  93  S.  E.  221;  Prontaut  v.  H.  transferred,  the  balance  being  in  the 
C.  Lorick  &  Co.,  17  Ga.  App.  495,  87  treasury  at  the  time  of  the  transfer. 
S.  E.  716.  Dailey  v.  Devlin,  21  N.  Y.  App.  Div. 

88  See  §  3887,  supra.  62,  47  N.  Y.  Supp.  296. 

83  Markis  v.  Melis,  —  Utah  — ,  167 
Pac.  802. 
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npon.**  A  tender  of  temporary  receipts,  exchangeable  for  perma- 
nent stock  certificates  when  the  latter  should  b&  engraved  and  ready 
to  be  issued,  has  been  held  to  be  sufficient.®" 

A  contract  to  deliver  stock  in  a  corporation  is  not  performed  by 
tie  delivery  of  spurious  certificates  of  stock.®^  A  tender  of  stock  of 
a  corporation  created  under  the  laws  of  one  state  is  not  good  under 
a  contract  for  the  sale  of  stock  in  a  corporation  to  be  created  under 
the  laws  of  another  state.'"  Nor  is  a  contract  to  sell  stock  in  a  cor- 
poration to  be  formed  with  a  capitalization  of  a  specified  amount 
fulfilled  by  a  tender  of  stock  of  a  corporation  with  a  capitalization  of 
a  less  amount.®'  Tender  of  preferred  stock  would  not  be  good  under 
a  contract  for  the  sale  of  common  stock,  and  vice  versa.®*  And  it 
has  been  held  that  a  tender  of  common  stock  in  a  corporation,  which 
has  also  issued  preferred  stock,  is  not  good  under  a  contract  to  sell 
.stock  in  the  corporation  made  prior  to  its  formation,  and  making  no 
mention  of  preferred  stock.®^  A  purchaser  of  treasury  stock  cannot 
be  compelled  to  accept  stock  belonging  to  an  individual.®^ 


89Noyes  v.  Spaulding,  27  Vt.  420. 

Where  one  is  entitled  to  a  certain 
number  of  shares  issued  to  another,  a 
demand  therefor  is  satisfied  by  a 
transfer  of  the  requisite  number  of 
shareiS  in  the  same  corporation,  al- 
though not  the  identical  shares  de- 
manded, the  shares  transferred  being 
of  the  same  value,  and  serving  the 
same  purposes.  Hardenbergh  v.  Ba- 
con, 33  Cal.  356. 

90  In  Gund  v.  Logan,  187  Fed.  932, 
it  wa^  held  that  the  tender  of  tem- 
porary receipts,  which  were  to  be 
exchanged  for  permanent  stock  cer- 
tificates as  soon  as  the  latter  were 
engraved  and  ready  for  delivery,  was 
a  suficient  compliance  with  the  eon- 
tract  under  the  circumstances. 

M  Barnes  v.  Brown,  80  N.  Y.   527. 

When  the  seller  of  stock  tenders  cer- 
tificates issued  by  the  corporation  to 
the  transferee,  and  the  transfer  is 
\alid,  the  transferee's  rights  cannot 
be  affected  by  irregularity  in  the  issue 
of  the  certificates.  O'Bourke  v. 
Schultz,  23  Mont.  285,  58  Pac.  712. 

»i!  Craig  Silver  Co.  v.  Smith,  163 
Mass.  262,  39  N.  E.  1116. 


93  Faulkner  v.  Eobinson  (Tex.  Civ. 
App.),  70  S.  W.  990. 

Where  a  contract  was  that  the  plain- 
tiff should  receive  a  certificate  orf  10 
shares  of  the  stock  of  a  corporation 
whose  capital  ^tock  should  b,e  $100,- 
000,  divided  into  not  more  than  200 
shares,  and  a  certificate  was  tendered 
of  10  shares  of  the  stock  of  the  com- 
pany, of  which  only  $35,000  was  paid 
in,  divided  into  70  shares,  it  was  held 
that  the  tender  was  not  a  compliance 
with  the  contract,  and  that  the  rule 
of  damages  for  breach  of  the  con- 
tract was  the  value  of  10  shares  in 
the  full  capital  stock,  if  it  had  been 
made  up  at  the  time  stipulated,  and 
the  company  had  been  then  ready,  in 
good  faith,  to  operate  upon  such  capi- 
tal. Dyer  v.  Rich,  1  Mete.  (Mass.) 
180. 

94  Knoxville,  G.  G.  &  L.  R.  Co.  v, 
Kno^ville,  98  Tenn.  1,  37  S.  W.  883; 
Mcllquham  v.  Taylor  [1895],  1  Ch. 
53.  ^ 

96  Mcllquham  v.  Taylor  [1895],  1 
Ch.  53. 

.96  Newhall  v.  Enterprise  Min.  Co., 
205  Mass.  585,  137  Am.  St.  Eep.  461, 
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The  shares  must  be  those  of  the  capital  stock  of  the  company  as 
it  was  capitalized  when  the  contract  was  made.^''  If  the  contract  is 
for  stock  of  the  original  issue  carrying  with  it  the  right  to  share  in 
a  new  issue  distributed  by  way  of  a  stock  dividend,  the  buyer  will 
not  be  required  to  accept  stock  of  the  new  issue  carrying  no  such 
right." 

It  wiU  be  taken  to  be  the  intention  of  the  parties  that  the  shares 
are  to  be  transferred  in  their  condition  at  the  time  of  the  bargain, 
where  nothing  to  the  contrary  appears.^' 

The  seller  must  be  able  to  give  a  good  title  to  the  stock,  or  a  tender 
may  be  refused.  Thus,  the  purchaser  may  refuse  a  tender  where 
the  stock  has  been  attached  or  levied  upon  under  execution.^ 

Where  a  person  agrees  to  sell  stock  to  either  of  two  persons,  a  sale 
to  one  of  them  will  relieve  him  of  any  obligation  to  transfer  to  the 
other ;  2  but  the  fact  that  one  of  such  persons  declines  to  take  the 
stock  will  not  relieve  him  from  the  obligation  to  sell  it  to  the  other.^ 

Any  conduct  on  the  part  of  the  purchaser  which  prevents  per- 
formance by  the  seller  is  an  excuse  for  nonperformance  by  the  latter.* 

§3894.  Paym^it.  One  who  buys  stock  at  an  agreed  price  by 
implication  of  law  agrees  to  pay  the  pricb.*  If  he  merely  agrees 
to  pay  for  the  stock,  the  law  implies  a  promise  to  pay  its  actual  value 
or  its  market  price,  if  it  has  a  market  price.®  But  if  the  seller 
relies  upon  an  express  promise  to  pay  a  specific  price  in  excess  of 
the  actual  value  of  the  stock,  he  must  show  that  the  minds  of  the 
parties  met  upon  the  particular  price  or  amount  claimed.' 

If  no  time  of  payment  is  agreed  upon,  the  law  fixes  the  time  of 

91    N.   E.    905;    Gray   v.   Eeeves,    69  247,  on  rehearing  128  N.  W.  975. 

Wash.  374,  125  Pae.  162.  98  Feore  v.  Avent,  4  Ala.  App.  551, 

97  Choate  v.  Beebe,  143  N.  Y.  App.  58  So.  727. 

Div.  683,  128  N.  Y.  Supp.  78.  ,  99Lafountain    &    Woolson    Co.    v; 

An  agreement  to  sell  "twenty -five  Brown,  —  Vt.  — ,  101  Atl.  36. 

shares  of  the  five  hundred  shares  of  ^  Eastman  v.  Fiske,  9  N.  H.  182. 

the   capital  stock"  of  a  corporation  2Russ  v.  Tuttle,  158  Gal.  226;  110 

was  held  to  mean  twenty-five  shares  Pac.  813. 

of  the  capital  stock  of  the  company  as  S  Eubs  v.  Tuttle,  158  Cal.  226;  110 

it  then  was,  and  not  merely  a  one-  Pac.  813. 

twentieth  interest  in  the  corporation,  4  Kelly  v.  Fahrney,  123  Fed.  280. 

so  that  the  seller  was  required  to  ae-  6  Gilfallan  v.  Gilfallan,  168  Cal.  23, 

count  to  the  purchaser  for  the  stock  Ann.  Cas.  1915  D  784,  141  Pac.  623. 

at  its  then  book  value  although  the  6  Spratt  v.  Paulson,  49  Utah  9,  161 

capital    stock    of    the    company    was  Pac.  1120. 

subsequently    reduced.      Zohrlaut.  v.  7  Spratt  v.  Paulson,  49  Utah  9,  161 

Mengelberg,  144  Wis.  564,  124  N.  W.  Pap.  1120. 
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delivery  as  the  time  of  payment,'  or  implies  that  the  payment  was 
intended  to  be  made  within  a  reasonable  time.*  If  the  contract  pro- 
vides for  payment  on  performance  of  a  condition  In  the  future,  and 
the  purchaser  renders  the  performance  of  the  condition  impossible, 
his  obligation  to  pay  at  once  becomes  absolute.^" 

Payment  is  not  necessarily  essential  to  the  passing  of  title,  but 
it  may  be  so  Under  the  terms  of  the  contract.^*  Where  payment  in 
full  is  a  condition  precedent,  part  payment  gives  the  purchaser  no 
right  to  compel  the  seller  to  deliver  the  stock.^^ 

If  the  contract  provides  for  payment  out  of  dividends  declared 
on  the  stock,  the  purchaser  is  under  no  obligation  to  pay  for  it  in 
any  other  way.^'  Where  a  contract  provides  for  the  payment  for 
services  in  stock,  the  payor  has  the  option  to  pay  in  stock  or  in  cash 
up  to  and  including  the  time  when  payment  is  due ;  but  upon  failure 
to  pay  in  stock  on  that  date  the  obligation  becomes  one  to  pay  in 
cash.^*  The  contract  may  give  the  purchaser  the  right  to  pay  the 
full  amount  before  the  limit  fixed  within  which  full  payment  must 
be  made.^^ 


8  This  rule  applies  where  the  time 
of  payment  orf  part  of  the  price  is 
specifically,  fixed  and  the  time  of  the 
payment  of  the  remainder  i»  left  un- 
provided for.  Gilfallan  v.  Gilfallan, 
168  Cal.  23,  Ann.  Cas.  1915  D  784,  141 
Pac.  623. 

If  .the  time  of  delivery  is  post- 
poned until  the  occurrence  of  some  act 
to  be  done  by  the  seller,  the  time  of 
payment,  unless  otherwise  provided 
for,  will  likewise  be  postponed.  Gil- 
fallan V.  Gilfallan,  168  Gal.  23,  Ann. 
Cas.  1915  D  784,  141  Pac.  623. 

9Spratt  V.' Paulson,  49  Utah  9,  161 
Pac.  1120. 

10  Where  the  purchasers  of  stock  in 
an  oil  company  agreed  to  pay  part  of 
the  purchase  price  in  cash  and  to  pay 
the  balance  out  of  the  proceeds  of  the 
sale  of  oil,  and  it  was  provided  that 
if  the  property  failed  to  produce 
enough  oil  to  make  the  deferred  pay- 
ment, the  stock  should  be  returned  ta 
the  vendor  unless  the  vendee  elected 
to  pay  the  balance  due,  and  the  ven- 
dee sold  the  stock  to  an  innocent  pur- 


chaser before  the  deferred  payment 
was  made,  thereby  putting  it  out  of 
his  power  to  return  it  to  the  vendor, 
it  was  held  that  his  obligation  to 
make  the  deferred  payment  in  money 
at  once  became  absolute.  Johnson  v. 
Sharp,  56  Tex.  Civ.  App.  80,  120  S. 
W.  518. 

11  See  §  3887,  supra, 

12  Stockton  V.  Bussell,  54  Fed.  224. 

13  Stonebraker  v.  Littleton,  119  Md. 
173,  86  Atl.  150.  In  this  case  it  was 
held  that  the  contract  did  not  require 
the  payment  of  interest  on  the  de- 
ferred payments. 

The  burden  of  proving  an  agreement 
that  the  balance  due  on  notes  given 
for  the  purchase  price  of  stack  was 
to  be  paid  out  of  dividends  on  the 
stock  and  not  otherwise,  is  on  the  pur- 
chaser who  sets  it  up  as  a  defense  to 
an  action  on  such  notes.  MeVay  v. 
Eeese,  62  Wash.  562,  114  Pac.  184. 

14  Wheeler  v.  Ocker  &  Ford  Mfg. 
Co.,  162  Mich.  204,  127  N.  W.  332. 

IB  McMillen  v.  Strange,  159  Wis. 
271,  150  N.  W.  434. 
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The  purchaser  may  recover  overpayments  made  as  a  result  of  a 
mutual  mistake  of  fact  in  an  action  for  money  had  and  received.^* 
And  if  a  condition  in  the  contract  is  not  performed  by  the  vendor, 
the  purchaser  may  recover  a  part  payment  made  by  him  prior  to 
the  time  for  performance  of  the  condition.^' 

§  3895.  Tender  and  demand.  In  order  to  recover*  the  contract 
price  it,  must  appear  that  the  seller  was  able,  ready  and  willing 
to  turn  over  the  stock  to  the  buyer.^*  If  the  conditions  and  prom- 
ises of  the  parties  are  concurrent  and  dependent,  neither  party  can 
require  the  other  to  perform  without  first  offering  to  perform  him- 
s'elf.18  Generally  a  valid  tender  is  necessary  to  put  the  purchaser 
in  default,  and  to  entitle  the  seller  to  maintain  an  action  on  the 
contract,*"     But  "if  the  contract  contemplates  concurrent  acts,  it 


16  Where  the  stock  is  to  be  bought      of  the  pledgee,  where  it  eonelusivbly 


at  its  book  value,  and  there  is  an 
overpayment  as  a  result  of  a  mistake 
in  arriving  at  such  value.  Jenne- 
mann  v.  Bucher,  186  Mo.  Appt  179, 
171  S.  W.  613.  - 

iTLovell  V.  Jacobs,  150  N.  Y.  84,  44 
N.  E.  792. 

18  Hershey  v.  Welch,  96  Minn.  145, 
104  N.  W.  821. 

Where  a  note  is  executed  and  de- 
livered to  a  bank  to  pay  for  stock 
which  the  latter  is  to  secure  for  and 
deliver  to  the  maker,  with  the  under- 
standing that  otherwise  it  is  to  be 
returned  to  the  maker,  and  the  stock 
is  never  delivered,  the  note  is  not  the 
property  of  the  bank,  and  it  cannot 
lecover  thereon.  First  Nat.  Bank  of 
Wellington  v.  Wioh,  62  Colo.  119,  160 
Pae.  1036. 

The  retention  of  the  stock  by  the 
seller  as  collateral  security  for  notes 
given  for  the  purchase  price  is  no 
reason  why  payment  cannot  be  en- 
forced, where  the  stock  has  at  all 
times  been  ready  for  delivery  on  pay- 
ment of  the  notes.  McVay  v.  Eeese, 
62  Wash.  562,  114  Pac.  184. 

A  pledgor  of  stock,  where  he  holds 
the  legal  title,  may  make  a  valid  sale 
of  it  although  it  is  in  the  possession 


appears  that  he  can  obtain  possession 
of  the  certificate  at  any  time  upon 
payment  of  his  indebtedness  to  the 
pledgee.  Hershey  v.  Welch,  96  Minn. 
145,  104  N.  W.  821. 

IB  Sherman  v.  Shaughneasy,  148  Mo. 
App.  679,  129  S.  W.  245;  Kohlmetz  v. 
Calkins,  16  N.  Y.  App.  Div.'  518,  44  N. 
Y.  Supp.  1031;  Astoria  &  S.  C.  E.  Co. 
V.  Hill,  20.  Ore.  177,  25  Pac.  379; 
Barnard  v.  Tidrick,  35  S.  D.  403,  152 
N.  W.  690.  See  also  Stokes  v.  Foote, 
172  N.  Y.  327,  65  N.  E.  176,  rev'g 
judgment  49  N.  Y.  App.  Div.  302,  63 
N.  Y.  Supp.  887. 

"The  conditions  and  promises  as- 
sented to  by  the  company  in  the  pur- 
chase of  treasury  stock  are  concurrent 
and  dependent,  so  that  neither  party 
can-require  the  other  to  perform  with- 
out first  offering  to  perform  himself." 
Sherman  v.  Shaughnessy,  148  Mo. 
App.  879,  129  S.  W.  245. 

20  cajifomia.  NichoUs  v.  Eeid,  109 
Cal.  630,  42  Pae.  298. 

Connecticut.  Litchfield  Sav.  Soci- 
ety V.  Dibble,  80  Conn.  128,  67  Atl. 
476. 

Georgia.  See  Fulgam  v.  Iifacon  & 
B.  E.  Co.,  44  Ga.  597. 

Illinois.     Moyses  v.  Schendorf,  238 
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is  sufficient  to  put  one  party  in  default  that  the  other  party  is  ready, 
willing,  and  oif ers  to  perform. "  ^^  So  where  the  transfer  of  the  stock 
and  the  payment  for  the  same  are  intended  to  be  mutual  and  con- 


lU.  232,  87  N.  E.  401,  afE'g  142  111. 
App.  293. 

Indiana.  Newman  v.  Horner,  55 
Ind.  App.  298,  103  N.  E.  820;  Atkins 
V.  Eattman,  50  Ind.  App.  233,  97  N. 
E.  174. ' 

Iowa.  Hamilton  v.  Finnegan,  117 
Iowa  623,  91  N.  "W.  1039. 

Massachusetts.  Craig  Silver  Co.  v. 
Smith,  163  Mass.  262,  39  N.  B.  1116. 

Minnesota.  See  Marson  v.  Deither, 
49  Minn.  423,  52  N.  W.  38. 

Missouri.  Sherman  v.  Shaugh- 
uessy,  148  Mo.  App.  679,  129  S.  W. 
245. 

Nebraska.  Bartlett  v.  Scott,  55 
Neb.  477,  75  N.  W.  1102. 

New  York.  Ketchum  v.  Alexander, 
168  App.  Div.  38,  153  N.  Y.  Supp. 
864;  Security  Title  &  Trust  Co.  of 
York,  Pennsylvania  v.  Stewart,  154 
App.  Div.  434,  139  N.  Y.  Supp.  74; 
Kohlmetz  v.  Calkins,  16  App.  Div. 
518,  44  N.  Y.  Supp.  1031. 

Oregon.  Astoria  &  S.  C.  E.  Co.  v. 
Hill,  20  Ore.  177,  25  Pac.  379. 

South  Dakota.  Tuthill  v.  Sherman, 
36  S.  D.  237,  J54  N.  W.  518;  Id.  165 
N.  W.  4;  Barnard  v.  Tidrick,  35  S.  D. 
403,  152  N.  W.  690. 

England.  Hare  v.  Waring,  3  M.  & 
W.  362. 

There  can  be  no  breach  of  an  op- 
tion contract  by  the  seller  until  the 
buyer  exercises  the  option  and  ten- 
ders performance.  An  allegation  that 
the  plaintiff  is  desirous  of  paying  up, 
and  here  offers  to  pay  up,  what  may 
be  due  for  the  stock  is  insufficient  to 
sustain  an  action  at  law  for  damages 
for  breach  of  the  contract.  Harle  v. 
Brennig,  131  N.  Y.  App^Div.  742,  116 
N.  Y.  Supp.  51. 

Where  an  option  contract  specifies 
no  place  of  performance,  it  is  incum- 
bent on  the  person  to  whom  it  runs  to 


tender  performance  at  the  time  speci- 
fied. Dittenfass  v.  Horsley,  177  N.  Y. 
App.  Div.  143,  163  N.  Y.  Supp.  626. 

Where  the  purchaser  has  a  right  to 
take  the  stock  at  any  time  before  a 
specified  date,  a  tender  is  necessary 
to  execute  the  contract  and  pass  the 
title.  Mere  lapse  of  the  time  specified 
will  not  have  that  effect  unless  the 
contract  shows  a  contrary  intent. 
Tuthill  V.  Sherman,  36  S.  D.  237,  154 
N.  W.  518;  Id.  —  S.  D.  — ,  165  N.  W. 
4. 

When  the  purchaser  of  stock  ob- 
jects to  a  tender  of  the  certificates 
merely  on  the  ground  that  they  have 
been  attached  by  a  creditor  of  the 
former  owner,  he  cannot  afterwards 
object  to  the  tender  on  the  ground 
of  irregularities  in  the  issue  pf  the 
certificates.  O'Roiirke  v.  Schultz,  23 
Mont.  285,  58  Pac.  712. 

Where  the  fact  that  one  who  has 
contracted  to  sell  certificates  of  stock 
does  not  have  them  wdth  him  at  the 
time  he  offers  to  deliver  them  to  the 
purchaser  is  known  to  the  purchaser, 
and  he  does  not  object  on  that 
ground,  but  refuses  to  accept  them  on 
the  ground  that  he  is  under  no  obliga- 
tion to  take  them,  a  more  formal  ten- 
der is  not  necessary.  West  v.  Averill 
Grocery  Co.,  109  Iowa  488,  80  N.  W. 
555. 

To  keep  good  a  tender  orf  stock  by  ' 
the  seller,  he  must  be  able  and  will- 
ing at  all  times  between  the  tender 
and  the  trial  to  deliver  the  stock  ten- 
dered, although  the  tender  has  been 
refused,  and  no  demand  has  been 
made  for  delivery  of  the  stock.  Ort- 
mann  v.  Fletcher,  117  Mich.  501,  76 
N.  W.  63. 

21  Osgood  V.  Skinner,  211  111.  229, 
71  N.  E.  869,  aff'g  111  111.  App.  606. 
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current  acts,  the  seller  is  not  bound  to  make  a  tender  in  the  sense 
of  offering  the  stock  to  the  buyer  unconditionally,  but  it  is  sufficient 
to  put  the  buyer  in  default  that  the  seller  is  ready,  willing  and  offers 
to  perform  his  part  of  the  contract,  provided  the  buyer  will  con- 
currently perform  his  part.^^  An  offer  or  tender  is  not  necessary 
where,  by  the  terms  of  the  contract,  the  seller  is  bound  to  deliver  the 
stock  only  "when  called  for"  and  it  has  never  been  called  for.  Proof 
that  he  was  ready  and  willing  to  deliver  the  stock  is  sufficient  under 
such  circumstances.''^  In  some  jurisdictions  no  tender  is  ^accessary 
after  the  breach  if  the  seller  elects  to  hold  the  stock  for  the  pur- 
chaser and  sue  for  the  contract  price.''*  If  the  purchaser  under  an 
executory  contract  has  a  right  to  take  the  stock  at  any  time  before 
a  specified  date,  at  his  option,  a  tender  before  that  time  will  not 
operate  to  vest  title  in  him  unless  it  is  accepted.''^ 

No  tender  need  be  made  where  it  clearly  appears  that  it  would  be 
useless,  as  where  the  buyer  repudiates  the  contract  and  refuses  to 
take  and  pay  for  the  stock.^  But  even  imder  such  circumstances 
the  seller  cannot  recover  the  purchase- price  without  at  least  tender- 


22  Osgood  v.  Skinner,  211  HI.  229, 
71  N.  B.  869,  aff'g  111  111.  App.  606. 

Where  the  contract  provides  that  if 
the  defendant  has  not  made  a  ten- 
der of  a  certain  sum  om  or  before  a 
certain  date  he  shall  be  obliged  to 
accept  the  stock  at  an  agreed  price, 
no  tender  is  necessary  to  enable  the 
other  party  to  recover  the  agreed 
price,  since  the  most  that  can  be  said 
is  that  delivery  and  payment  are  to 
bo  concurrent.  Prest  v.  Cole,  183 
Mass.  283,  67  N.  E.  246. 

Where  the  contract  is  silent  as  to 
the  time  when  the  certificates  are  to 
be  delivered,  the  law  presumes  that 
•  they  are  to  be  delivered  cm  payment 
of  a  note  given  for  the  purchase  price, 
and  it  is  no  defense  to  an  action  on 
the  note  that  the  stock  was  not  ten- 
dered to  the  purchaser  prior  to  its 
maturity.  Bloodworth  v.  Woodward, 
20  Ga.  Ap5.  570,  93  S.  E.  221;  Pron- 
taut  V.  H.  C.  Lorick  &  Co.,  17  Qa. 
App.  495,  87  S.  B.  716. 

Where,  on  a  sale  of  stock,  the  stock 
is  to  be  held  as  collateral  to  the  note 
given   for   the  price,  the   sellsr  need 


not  tender  the  stock  or  make  a  for- 
mal transfer  thereof  on  the  books  of 
the  company  until  payment  or  ten- 
der of  payment  of  the  note.  James  v. 
Hamilton,  2  Hun  (N.  Y.)  630. 

23  Weymouth  v.  Goodwin,  105  Me. 
510,  75  Atl.  61. 

24McGowin  v.  Dickson,  182  Ala. 
161,  62  So.  685;  Cowan  v.  De  Hart, 
84  N.  Y.  Supp.  576. 

25  Tuthill  v.  Sherman,  36  S.  D.  237, 
154  N.  W.  518;  Id.  —  S.  D.  — ,  165 
N.  W.  4. 

26  Oalifomia.  Barnes  v.  Haver,  111 
Cal.  401,  43  Pae.  1120. 

Illinois.  Moyses  v.  Sohendorf,  238 
111.  232,  87  N.  E.  401,  aff'g  142  111. 
App.  293;  Osgood  v.  Skinner,  211  111. 
229,  71  N.  E.  869,  aff'g  111  111.  App. 
606;  Kincaid  v.  Overshiner,  171  111. 
App.  37. 

Indiana.  Newman  v.  Horner,  55 
Ind.  App.  298,  103  N.  E.  820. 

Massachusetts.  Willett  v.  Smith, 
214  Mass.  494,  101  N.  E.  1058. 

IMissouri.  See  Lebrecht  v.  Nellist, 
184  Mo.  App.  335,  171  S.  W.  11. 

New  York,    Stokes  v.  Mackay,  147 
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ing  the  stock  into  court  to  be  turn'ed  over  to  the  purchaser*  when  he 
pays  the  money,  either  voluntarily  or  through  execution.^''  A  tender 
is  not  excused  because  the  corporation  has  become  bankrupt  and 
the  stock  "is  therefore  worthless.*^ 

Generally  a  tender;  to  be  sufficient,  must  be  unconditional.'^'  But 
it  is  not  invalidated  by  being  coupled  with  a  condition  which  the 
party  making  it  has  a  right  to  impose,  and  to  which  the  other  party 
cannot  reasonably  object.^"  Of  course  the  stock  tendered  must  be 
the  particular  stock  called  for  by  the  contract.*^ 

The  purchaser  cannot  recover  for  failure  of  the  seller  to'  deliver 
the  stock,  where  he  fails  to  show  an  offer  on  his  own  part  to  per- 
form, or  even  that  he  was  able  and  willing  to  perform.'**  And  gen- 
erally he  must  make  a  tender  of  the  amount  due  before  he  can 
maintain  an  action  fou  breach  of  the  contract.^'  But  neither  a  tender 
nor  an  offer  of  performance  is  necessary  where  the  seller  has  re- 
pudiated .the  contract.'*  And  where  the  dividends  declared  on  stock 
remaining  in  the  possession  of  the  seller  are  to  be  applied  on  the 
purchase  price,  and  the  seller  refuses  to  disclose  to  the  buyer  the 


N.  T.  223,  41  N.  E.  496;  Maguire  v. 
Halsted,  18  App.  Div.  228,  45  N.  T. 
Supp.  783. 

Pennsylvania.  Mobley  v.  Morgan,  6 
Atl.  694. 

Wyoming.  See  Kuhn  v.  McKay,  7 
Wyo.  42,  51  Pac.  205,  49  Pac.  473. 

Hhe  bringing  of  the  certificate  into 
court  for  delivery  to  the  purchaser  is 
sufficient  under  such  circumstances. 
Kineaid  v.  Overshiner,  171  111.  App. 
37. 

27Lebrecht  v.  Nellist,  184  Mo.  App. 
335,  171  S.  W.  11.  See' also  Kineaid 
v.  Overshyier,  171  111.  App.  37. 

28  Litchfield  Sav.  Society  v.  Dibble, 
80  Conn.  128,  67  Atl.  476. 

29  Newman  v.  Horner,  55  Ind.  App. 
298,  103  N.  E.  820. 

30  So  where  the  transfer  of  the  stock 
is  dependent  on  payment  therefor  ac- 
cording to  the  terms  of  the  contract,  a 
tender  om  condition  that  such  pay- 
ment be  made  is  good.  Newman  v. 
Horner,  55  Ind.  App.  298,  103  N.  E. 
820.  See  also  Osgood  v.  Skinner,  211 
111.  229,  71  N.  E.  869,  aff'g  111  111. 
App.  606. 


31  See  §  3893,  supra. 

32  Butterfield  v.  Harris,  20  Cal.  App. 
471,   129  Pac.   614;    Phelan   v.  Jones,. 
114  N.  Y.  Supp.  9. 

If  the  purchaser  testifies  that  he 
was  ready,  able  and  willing  to  pay 
for  the  stock,  the  defendant  may  show 
his  financial  condition  for  the  purpose 
of  showing  that  he  was  not  able  to 
pay  for  it.  Garner  v.  Kratzer,  1S3 
Iowa  292,  155  N.  W.  296. 

38  Brinley  v.  Nevins,  162  "N.  T. 
App.  Div.  744,  147  N.  Y.  Supp.  985. 

A  demand  by  the  purchaser  ior  de- 
livery, authorizing  the  seller  to  draw 
on  him  for  the  price,  is  equivalent  to 
a  tender  and  demand,  where  the  seller 
does  not  object  to  the  method  of  pay- 
ment tendered,  for  the  purpose  of  fix- 
ing the  date  of  the  breach.  Sloan  v. 
McKane,  131  N.  Y.  App.  Div.  244,  115 
-N.  Y.  Supp.  648. 

34  Butterfield  v.  Harris,  20  Cal.  App. 
471,  129  Pac.  614 ;  Brinley  v.  Nevins, 
162  N.  Y.  App.  Div.  744,  147  N.  Y. 
Supp.  985. 
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amount' of  dividends  he  has  received,  the  buyer  is  excused  from 
tendering  the  balance  due,  since  he  is  in  no  position  to  do  so.'^ 

Where  no  time  is  fixed  for  delivery,  a  demand  is  necessary  in  order 
to  put  the  seller  in  default.^®  But  a  demand  at  the  place  fixed  for 
delivery  may  be  waived  by  the  seller.'''  Nor  need  a  demand  be  shown 
where  it  appears  that  the  seller  did  not  have  the  stock  ready  to 
deliver.'* 

§3896.  Rescission  of  contract — Right  to  rescind  in  ireneral.    A 

contract  for  the  sale  of  stock  may  be  rescinded  for  fraud,'*  undue 
infiuence,*"  duress  *^  or  a  mistake  of  f act.*^  And  it  may  be  rescinded, 
under  some  circumstances,  for  want  or  failure  »of  consideration.^ 


35  Garner  v.  Kratzer,  163  Iowa  559, 
145  N.  W.  72. 

36  Spencer  v.  Hardin,  149  N.  T.  App. 
I>iv.  667,  134  N.  Y.  Supp.  373. 

37K*ihn  V.  McKay,  7  Wyo.  42,  51 
Pac.  205,  49  Pac.  473. 

SSKuhu  V.  McKay,  7  Wyo.  42,  51 
Pac.  205,  49  Pac.  473. 

39  See  §  3879,  supra. 

40Bannon  v.  Louisvifle  Trust  Co., 
150  Ky.  401,  150  S.  W.  510. 

41  Harris  v.  Gary,  112  Va.  362,  Ann. 
Gas.  1913»A  1350,  71  S.  E.  551. 

Uniform  Stock  Transfer  Act,  §  7. 
This  act  is  in  force  in  Louisiana, 
Maryland,  Massachusetts,  Michigan, 
New  Jprsey,  New  York,  Ohio,  Penn- 
sylvania, Wisconsin  and  Alaska. 

42  United  States.  Hallett  v.  New 
England  Boiler-Grate  Go.,  105  Fed. 
217,  judgment  rev'd  om  other  gj:ounds 
119  Fed.  873. 

Colorado.  See  Moore  v.  Garrick,  26 
Colo.  App.  97,  140  Pac.  485. 

Kentucky.  Neale  v.  Wright,  130 
Ky.  146,  112  S.  W.  1115. 

Minnesota.  Fawkes  v.  Knapp,  138 
Minn.  384,  165  N.  W.  236. 

New  York.  Canadian  Agency  v.  As- 
sets Eealization  Co.,  165  App.  Div.  96, 
150  N.  Y.  Supp.  758.  See  also  L.  D. 
Garrett  Go.  v.  Astor,  67  App.  Div. 
595,  73  N.  Y.  Supp.  966. 

Texas.  See  Bolton  v.  Prather,  35 
Tex.  Civ.  App.  295,  80  S.  W.  666. 


Uniform  Stock  Transfer  Act,  §  7. 
This  act  is  in*  ferine  in  Louisiana, 
Maryland,'  MassaiChusetts,  Michigan, 
New  Jersey,  New  York,  Ohio,  Penn- 
sylvania, Wisconsin  and  Alaska. 

A  mistake  of  law  is  not  ground  for 
rescission.  Merritt  v.  Morris,  132  Ala. 
190,  31  So.  477;  Eogan  v.  Illinois 
Trust  &  Savings  Bank,  93  111.  App. 
39,  afl'd  194  111.  600,  62  N.  E.  834; 
Daly  V.  Brennan,  87  Wis.  S©,  .'^7  N.  W. 
963. 

Btit  a  mistake  as  to  the  law 
of  a;nother  state  may  be  regarded 
as  a  mistake  of  fact.  Hallett 
V.  New  England  EoUer-Grate  Co., 
105  Fed.  217,  judgnient  rev'd  on 
other  grounds  119  I^d.  873;  Daly  v. 
Brennaji,  87  Wis.  36,  57  N.  W.  963. 

43  United  States.  See  Hallett  v. 
New  England  EoUer-Grate  Co.,  105 
Fed.  217,  judgment  rev'd  on  other 
grounds.  119  Fed.  873. 

Arizona.  Hurley  v.  Wilky,  18  Ariz. 
270,  158  Pac.  639,  18  Ariz.  45,  156 
Pac.  86. 

Montana^  See  Cotter  v.  Butte  & 
Ruby  Valley  Smelting  Co.,  31  Mont. 
129,  77  Pac.  509. 

Oregon.  See  McMillan  v.  Batten, 
52  Ore.  218,  96  Pac.  675. 

Texas.  Le  Master  v.  Hailey,  —  Tex, 
Civ.  App.  — ,  176  S.  W.  818. 

See  also  §  3858,  supra. 
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The  purchaser  may  rescind  if,  without,  his  knowledge,  the  corporation 
had  been  dissolved  or  its  charter  has  expired  at  the  time  the  contract 
was  made.**  He  may  also  rescind  and  recover  back  what  he  has  paid 
if  the  seller  breaches  the  contra-ct,**  as  where  he  fails  to  deliver  the 
stock,*®  or  to  perform  conditions  precedent,*''  or  where  the  stock  de- 
livered is  not  of  the  kind  contracted  for,**  or  where  he  is  induced  to 
purchase  the  stock  by  an  agreement  or  undertaking  made  on  the 
seller's  behalf  by  the  seller's  agent  who  negotiates  the  sale,  and 
which  is  afterwards  repudiated  by  the  seller  on  the  ground  that  the 
agent  had  no  authority  to  make  it.** 

The  fact  that  the  corporation  has  issued  watered  stock,  or  mort- 
gaged its  property,  or  otherwise  been  guilty  of  ultra  vires  acts,  gives 
one  who  has  contracted  to  purchase  stock  therein  no  right  to  rescind.^" 
Nor  can  the  purchaser  of  stock  rescind  on  the  ground  that  the  cor- 
poration was  insolvent  at  the  time  the  contract  was  made,^^  where  the 
seller  was  guilty  of  no  false  and  fraudulent  representations;  or,  in 
the  absence  of  fraud,  because  the  property  of  the  corporation  is  of 
no  value ;  ^'^  or  because  of  loss  of  pr6perty  by  the  corporation ;  ^*  or 
because  the  price  paid  for  the  stock  was  inadequate,  unless  the  in- 


44Seott  V.  Davis,  —  Mo.  App.  — , 
200  S.  W.  723;  Kip  v.  Monroe,  29 
Barb.  (N.  T.)  579. 

«Kinser  v.  Cowie,  235  111.  383,  126 
Am.  St.  Eep.  221,  85  N.  B.  623,  aft 'g 
138  111.  App.  143;  Gary  v.  Leszynsky, 
184  Mass.  44,  67  N.  E.  637;  Watkins 
V.  Record  Photographing  Abstract  Co., 
76  Qre.  421,  149  Pac.  478. 

He  may  rescind  the  contract  and  sue 
in  assumpsit  for  the  recovery  of  the 
sum  paid  as  money  had  and  received. 
Watkins  v.  Record  Photographing 
Abstract  Co.,  76  Ore.  421,  149  Pae.  478. 

«  Kinser  v.  Cowie,  235  111.  383,  126 
Am.  St.  Eep.  221,  85  N.  E.  623,  aff'g 
138  111.  App.  143;  Gary  v.  Leszynsky, 
184  Mass.  44,  67  N.  E.  637.  See  also 
Bank  of  Bakersfield  v.^  Conner,  29  Cal. 
App.  153,  154  Pae.  869. 

i'' Meinershagea  v.  Taylor,  169  Mo. 
App.  12,  154  S.  W.  886. 

MNewhall  v.  Enterprise  MSn.  Go., 
205  Mass.  585,  137  Am.  St.  Eep.  461, 
fll  N.  E.  905. 

49  Southern  Loan  &  Trust  Co.  v.  Gis- 
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sendaner,  4  Ala.  App.  523,  58  So.  737; 
Dennette  v.  Boston  Securities  Co.,  206 
Mass.  401,  92  N.  E.  498;  Lancaster  v. 
Southern  Life  Ins.  Co.,  89  S.  C.  179, 
71  S.  E.  864. 

SONoyes  v.  Spaulding,  27  Vt.  420; 
I'aulkner  v.  Hebard,  26  Vt.  452. 

51  Eudge  V.  Bowman,  L.  E.  3  Q.  B. 
689.  And  see  Gordon  v.  Parker,  10 
La.  56. 

52  Watts  V.  Stevenson,  165  Ma^s. 
518,  43  N.  E.  497. 

One  who  purchases  stock  in  a  cor- 
poration for  the  purpose  of  getting 
control  of  a  patent  owned  by  it  can- 
not rescind  because  of  a  claim  by  a 
third  person  that  machines  manufac- 
tured under  such  patent  infringed  his 
patent,  and  threatened  infringement 
suits,  where  there  wa^  no  fraud  and 
the  purchaser  had  knowledge  of  the 
facts.  United  States  Fire  Apparatus 
Co.  V.  6.  W.  Baker  Mach.  Co.,  10  Del. 
Ch.  421,  95  Atl.  294. 

53Kerchner  v.  Gettys,  18  S,  C.  521, 
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adequacy  is  so  gross  as  to  shock  the  conscience  and  to  amount  in 
itself  to  conclusive  and  decisive  evidence  of  fraud;**. or  because  the 
stock  is  not  pecuniarily  worth  what  the  purchaser  supposed  it  to 
be ;  *^  or  has  turned  out  to  be  of  little  or  no  value,**  or  has  de- 
preciated or  become  worthless  since  the  contract  was  made ;  *''  or  be- 
cause the  corporation  has  been  consolidated  with  another,  where  the 
consolidation  was  authorized  by  its  charter ;  **  or  because  the  cor- 
poration has  allowed  stockholders  who  paid  a  less  amount  for  their 
shares  an  equal  share  of  the  profits  with  those  paying  full  value,  and 
has  thereby  lessened  the  value  of  the  latter 's  shares,  including  those 
which  are  the  subject,  of  the  contra,ct.*9 

The  seller  of  stock  cannot  rescind  because  notes  given  in  payment 
are  not  paid,®"  unless  payment  is  expressly  made  a  condition  preced- 
ent to  the  purchasers'  right  to  the  stock.*^  Where  part  of  the  stock 
sold  is  delivered,  and  the  seller  afterwards  refuses  to  deliver  the 
balance,  the  purchaser  cannot  rescind.*^  But  the  seller  may  rescind 
and  recover  back  his  stock  if  the  purchaser  repudiates' the  contract.'' 
Of  course  the  contract  may  be  rescinded  by  mutual  consent  of  the 
parties ;  **  and  it  may  in  terms  give  the  purchaser  the  right  to  rescind 
within  a  specified  time.®*  If  the  seller  rescinds,  the  purchaser  is  en- 
titled to  recover  what  he, has  paid.®* 


B4  Steinf  eld  v.  Nielsen,  15  Ariz.  424, 
139  Pae.  879,  12  Ariz.  381,  100  Pao. 
1094;  Perry  v.  Pearson,  135  111.  218, 
25  N.  E.  636. 

BSFurber  v.  Fogler,  97  Me.  585,.  55 
Atl.  514. 

66  Peck  Colorado  Co.  v.  Stratton,  95 
I'ed.  741;  Eenton  v.  Maryott,  21  N.  J, 
Eq.  123.  . 

Because  the  property  of  the  corpora- 
tion did  not  prove  of  the  value  the 
purchaser  expected,  and  its  orperations 
were  unprofitable,  resulting  in  a  loss 
to  him.  Hill  v.  Dillon,  176  Mo.  App. 
192,  161  S.  W.  881. 

67  Litchfield  Sav.  Society  v.  Dibble, 
80  Conn.  128,  67  Atl.  476;  Goad  v. 
Lewis,  174  Ky.  394,  192  S.  W.  30; 
Furber  v.  Fogler,  97  Me.  585,  55  Atl. 
514;  Moore  v.  Caldwell,  8  Rich.  Eq. 
(S.  G.)  22. 

eSNoyea  v.  Spaulding,  27  Vt.  420. 
69  Faulkner  v.  Hebard,  26  Vt.  452. 
80  A.  D.  Smith  &  Sons  v.  Securities 


Co.  of  America,  —  Ala.  — ,  73  So.  892; 
Chater  v.  San  Francisco  Sugar  Ee- 
Cning  Co.,  19  Cal.  219. 

61  Davison  v.  Davis,  125  U.  S.  90,  31 
L.  Ed.  635;  A.  D.  Smith  &  Sons  v. 
Securities  Co,  of  America,  : —  Ala.  — , 
73  So.  892.  ' 

62  Matthews  v.  Cady,  61  N.  T.  651. 

63  Clarke  v.  Borough  Asphalt  Co., 
93  N.  T.  Misc.  662,  157  N.  T.  Supp. 
581. 

61  Conger  v.  Lee,  175  Iowa  423, 157 
N.  W.  240. 

66  See,  §  3891,  supra. 

66MeVity  v.  E.  D.  Albro  Co.,  90 
N.  y.  App.  Div.  109,  86  N.  Y.  Supp. 
144,  afE'd  180  N.  Y.  554,  73  N.  E.  1126. 

Where  certain  stockholders  contract 
to  sell  stock  which  they  individually 
own,  the  fact  that,  being  ofScers,  they 
also  sign  the  name  of  the  corporation 
does  not  render  the  corporation  liable 
for  the  amount  of  payments  made  by 
the  purchaser,   on   rescission  by  the 
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§  3897.  —  Limitations  on  the  right  to  rescind.  A  person  cannot  re- 
scind a  part  of  the  contract,  but  must  rescind  in  toto,  if  at  all.®'' 

Ordinarily  the  party  seeking  to  rescind  must  restore  or  offer  to 
restore  to  the  other  party  what  he  has  received  under  the  contract.®* 
But  it  is  generally  held  that  the  purchaser  need  not  tender  back  the 
certificates  where  the  stock  is  of  no  value. ®^ 

A  party  to  a  contract  'for  the  purchase  of  stock  may,  of  course,  be 
barred  from  maintenance  of  action  for  rescission  by  laches.'"  He 
must  act  promptly,  and  must  repudiate  the  contract  within  a  reason- 
able time  after  discovery  of  the  facts  entitling  him  to  do  so.''^    But 


sellers,  the  corporation  and  its  mem- 
bers being  distinct  entities.  Home 
Elec.  Light  &  Power  Co.  v.  Collins, 
31  Ind.  App.  493,  66  N.  E.  780. 

67  Daly  V.  Brennan,  87  Wis.  36,  57 
N.  W.  963. 

For  applicaticms  of  this  rule  where 
rescission  is  sought  on  the  ground  of 
fraud,  see  §  3882,  supra. 

68  Iowa.  See  Doughty  v.  Law,  178 
Iowa  226,  160  N.  W.  226. 

Massachusetts.  Deunette  -v*.  Boston 
Securities  Co.,  206  Mass.  401,  92  N. 
£.  498. 

Missouri.  Meinershagen  v.  Taylor, 
169  Mo.  App.  12,  154  S.  W.  886; 
Donovan  v.  McDermott,  108  Mo.  App. 
533,  84  S.  W.  153. 

Montana.  Cotter  v.  Butte  &  E.  Val. 
Smelting  Co.,  31  Mout.  129,  77  Pac. 
509. 

Oregon.  McMillan  v.  Batten,  52 
Ore.  218,  96  Pac.  675. 

If  an  action  or  defense  is  based  on 
a  rescission  for  a  total  failure  of  con- 
sideration, the  buyer  must  account  foti" 
T^hat  he  obtained'  for  the  alleged 
worthless  article.  If  he  has- sold  it 
at  a  profit,  he  has  sustained  no  dam- 
age. McMillan  v.  Batten,  52  Ore.  218, 
96  Pac.  675. 

Por  applications  of  this  rule  where 
rescission  is  sought  om  the  ground  of 
fraud,  see  §  3880,  supra. 

69  Avery  v.  CuUen,  15  Cal.  App.  413, 
114  Pac.  1022;  State  Bank  of  Indiana 
V.  Cook,  125  Iowa  111,  lOO  N.  W.  72. 


In  an  action  to  recover  the  purchase 
price  of  stock  bought  from  the  cor- 
poration which  had  been  held  to  be  in- 
valid because  issued  for  less  than  par, 
it  was  held  suflScient  that  the  certifi- 
cates had  been  brought  into  court  so 
that  they  could  be  surrendered  to  the 
corporation  and  it  could  thus  be  pro- 
tected against  any  danger  of  being 
estopped  to  deny  their  validity. 
Hallett  V.  New  England  EoUer-Grate 
Co.,  105  Ped.  217,  judgment  rev'd  on 
other  grounds  119  Fed.  873. 

See  also  §  3880,  supra. 

70  CoeaTCola  Bottling  Co.  v.  Ander- 
son, 13  Ga.  App.  772,  80  S.  E.  32; 
Clarke  v.  Borough  Asphalt  Co.,  93  N. 
Y.  Misc.  662,  157  N.  T.  Supp.  581. 

Uniform  Stock  Transfer  Act,  §  7. 
This  act  is  in  force  in  Louisiana, 
Maryland,  Massachusetts,  Michigan, 
New  Jersey,  New  York,  Ohio,  Penn- 
sylvania, Wisconsin  and  Alaska. 

For  applications  of  this  rule  where 
rescission  is  soTight  on  the  ground  of 
fraud,  see  §  3881,  supra. 

71  Meinershagen  v.  Taylor,  169  Mo. 
App.  12,  154  S.  W.  886;  Cotter  v.  Butte 
&  R.  Val.  Smelting  Co.,  31  Mont.  129, 
77  Pac.  509;  Clarke  v.  Borough 
Asphalt  Co.,  93  N.  Y.  Misc.  662,  157 
N.  Y.  Supp.  581;  Paulsom  v.  Weeks, 
.80  Ore.  468,  157  Pac.  590. 

For  applications  of  this  rule  where 
rescission  is  sought  on  the  ground  of 
fraud,  see  §  3881,  supra. 
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where  the  statute  of  limitations  is  not  pleaded,  mere  delay  is  no  bar 
to  an  action  at  law  for  money  had  and  received  brought  by  the  pur- 
chaser of  stock  to  recover  back  what  he  has  paid.''^ 

Accepting  the  benefits  of  the  contract  with  knowledge  of  facts 
justifying  a  rescission  constitutes  a  ratification  of  the  contract,  and 
a  waiver  of  the  right  to  rescind.'''  Nor  can  a  purchaser  who  elects 
to  continue  his  demand  for  performance  after,  a  breach  by  the  seller, 
and  brings  an  action  to  enforce  delivery  of  the  stock,  recall  his  pay- 
ment of  the  purchase  price  even  though  delivery  and  payment  were 
to  be  concurrent  acts.'* 

Equity  will  not  grant  relief  to  one  who  does  not  come  into  court 
with  clean  hands.'^ 

§3898.  Remedies  for  breach  of  the  contract— In  general.  The 
remedies  of  the  parties  in  case  of  the  breach  of  a  contract  for  the 
sale  of  stock  in  a  corporation  are  substantially  the  same  as  in  the  case 
of  a  contract  for  the  sale  of  any  other  personal  property,  and  a  full 
treatment  of  the  subject,  therefore,  does  not  properly  come  within 
the  scope  of  a  work  on  the  law  of  corporatioiis,  and  will  not  be  at- 
tempted.''® 

If  the  seller  of  stock  has  delivered  the  same,  he  may  maintain  an 
action  for  the  price  agreed  upon.''"'    If  the*  stock  has  not  been  deliv- 

72Hallett  V.  New  England  Eoller-  such  racea,  and  thereby  fleecing  the 

Grate   Co.,   119   Fed.    873,    rev'g   105  general   public,  if   the   venture  turns 

Fed.  217.  out  to  be  unprofitable,  where  the  pur- 

73  Scott  V.  Davis,  —  Mo.  App.  — ,  chaser  knew  of  the  unlawful  purpose 
200  S.  W.  723 ;  Meinershagen  v.  Taylor,  when  he  made  the  contract.  Eyan  v. 
169  Mo.  App.  12,  154  S.  W.  886;  Miller,  236  Mo.  496,  Ann.  Cas.  1912  D 
Clarke  V.  Borough  Asphalt  Co.,  93  N.  540,  139  S.  W.  128. 

Y.  Misc.  662,  157  N.  Y.  Supp.  581.  76  See  standard  works  on  sales. 

Where    the    purchaser    accepts    the  77Botsford  v.  Heney,  12  Cal.  App. 

certificate     after     knowledge     of     a  380,  107  Pac.  593;  Pounds  v.  Coburn, 

breach,  he   cannot   thereafter  rescind  210  Mo.  115,  107  S.  W.  1080. 

because  of  such  breach.     Brown  v.  O.  Where    the    seller    has    placed   the 

F.  Jonaason   &   Co.,   108  N.  Y.  Supp.  stock  in  escrow  to  be  delivered  on  pay- 

996.  ment  of  the  price,  he  may  sue  for  the 

For  applications  of  this  rule  where  price  if  the  purchaser  refuses  to  pay 

rescission  is  sought  on  the  ground  of  it.     Obery  v.  Lander,  179  Mass.  125, 

fraud,  see  §  3882,  supra.  60  N.  E,  378. 

74  Bank  of  Bakersfield  v.  Conner,  ' '  Where  there  is  a  dispute  between 
29  Cal.  App.  153,  154  Pac.  869.  the   parties   as   to    the   agreed   price, 

75  Equity  will  not  rescind  a  contract  evidence  of  the  value  of  the  stock  is 
to  purchase  stock  of  a  corporation  competent  as  bearing  on  the  proba- 
organized  for  the  purpose  of  conduct-  bility  of  the  respective  contentions." 
ing   horse   races  and  baokmaking   on  Whether   or  not  the   corporation  has 
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ered,  and  the  purchaser  refuses  to  receive  the  same,  the  seller  may 
keep  it  as  his  own,  and  maintain  an  action  to  recover  damages  for 
the  purchaser's  breach  of  contract.  Ordinarily  the  measure  of  his 
damages  will  be  the  difference  between  the  market  price  of  the  stock 
at  the  time  and  place  fixed  for  delivery  and  the  contract  price.''* 
The  seller  may  sell  the  stock,  within  a  reasonable  time  after  the  pur- 
chaser's refusal  to  take  the  same,  at  the  best  price  obtainable,  and 
recover  from  the  purchaser  the  difference  between  the  price  received 
and  the  contract  price.™    If  the  stock  has  no  market  value  at  the 


ever  paid  a  dividend,  and  whether  the 
piirchaser  at  the  time  knew  the  actual 
value  of  the  stock,  are  relevant  facta 
within  this  rule.  Duggan  v.  Williams, 
153  N.  T.  Supp.  230.  See  also  Mc- 
intosh V.  McNair,  53  Ore.  87,  99  Pac. 
74. 

In  an  action  to  recover  a  balance 
due  on  a  contract  for  the  sale  of  stock, 
the  evidence  was  held  not  to  show  an 
agreement  that  money  advanced  to 
the  corporation  should  be  credited  on 
the  price.  Clough  v.  Monro,  86  Wash. 
507,  150  Pac.  1190. 

Where  stock  bought  by  individ- 
uals ie  to  be  paid  for  in  part  by  a 
contract  and  a  mortgage  to  be  ex- 
ecuted by  the  corporation,  which  are 
executed  and  delivered,  the  seller  can- 
not recover  the  part  of  the  considera- 
tion represented  by  them  in  money  on 
the  ground  that  the  corporation  had 
no  authority  to  make  them.  Hess  v. 
Eieeh,  78  N.  J.  L.  645,  75  Atl.  925. 

The  purchaser  of  stack  in  a  re- 
organized corporation  from  an  original 
subscriber  is  liable  to  the  seller  for 
exactly  what  he  agreed  to  pay  for  it, 
no  more  and  no  less,  regardless  of  the 
extent  of  the  liability  of  either  to 
corporate  creditors.  Munson  v.  Gun- 
der,  70  Wash.  629,  127  Pac.  193. 

78  Arkansas.  Eustice  v.  Meytrott, 
100  Ark.  510,  140  S.  W.  590. 

Oalifomla.  Cuthill  v.  Peabody,  19 
Cal.  App.  304,  125  Pac.  926. 

Delaware.  G.  W.  Baker  Maeh.  Co. 
V.  United  States  Fire  Apparatus  Co., 


97  Atl.  613,  rev'g  judgment  10  Del. 
Ch.  421,  95  Atl.  294. 

Iowa.  Hamilton  v.  Finnegan,  "117 
Iowa  623,  91  N.  W.  1039. 

Maryland.  Tyng  &  Co.  v.  Wood- 
ward, 121  Md.  422,  88  Atl.  243. 

Michigan.  Cole  v.  Cole  Realty  Co., 
169  Mich.  347,  135  N.  W.  329. 

New  Hampshire.  Rand  v.  White 
Mountains  R.  R.,  40  N.  H.  79. 

New  York.  Wildes  v.  Robinson,  50 
App.  Div.  192,  63  N.  Y.  Supp.  811. 

Pennsylvania.  Flannery  v.  Wessela, 
244  Pa.  321,  90  Atl.  715;  Corser  v. 
Hale,  149  Pa.  St.  274,  24  Atl.  285; 
Mobley  v.  Morgan,  6  Atl.  694. 

The  value  of  the  stock  at  the  time 
of  the  breach  is  the  proper  criterion 
for  determining  the  damages.  Sibley 
V.  Barclay,  14  Ala.  App.  422,  70  So. 
201,  certiorari  denied  Ex  parte  Barclay 
(Ala.),  70  So.  1012   (mem.  dec). 

79  United  States.  Clews  v.  Jainie- 
son,  182  U.  S.  461,  45  L.  Ed.  1183, 
rev'g  judgment  96  Fed.  648. 

CaJifomia.  Cuthill  v.  Peabody,  19 
Cal.  App.  304,  125  Pac.  926. 

Delaware.  G.  W.  Baker  Mach.  Co. 
V.  United  States  Fire  Apparatus  Co., 
97  Atl.  613,  rev'g  judgment  10  Del. 
Ch.  421,  95  Atl.  294. 

Iowa.  Hamilton  v.  Finnegan,  117 
Iowa  623,  91  N.  .W.  1039. 

Maryland.  Woodward  v.  Dudley  A. 
Tyng  &  Co.,  123  Md.  98,  91  Atl.  166; 
Tyng  &  Co.  v.  Woodward,  121  Md. 
422,  Ss'mI  243. 
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time  of  the  purchaser's  breach  of  the  contract,  the  seller  may  recover 
the  full  contract  price.*"  And  the  same  is  true  where  the  stock  has 
been  lost  to  the  seller  by  reason  of  the  breach ;  *^  or  where  the  contract 
is  one  whereby  the  seller  is  to  be  paid  a  specified  sum  for  a  particular 


Minnesota.  Sherwood  v.  Graham, 
106  Minn.  542,  118  N.  W.  1011. 

Moutaua.  Eaiehe  v.  Morrison,  47 
Mont.  127,  130  Pac.  1074;  Welch  v. 
Nichols,   41   Mont.  435,   110   Pac.   89. 

Pennsylvania.  Plannery  v.  Wessels, 
244  Pa.  321,  90  Atl.,715;  Mobley  v. 
Morgan,  6  Atl.  694. 

England.  Pott  v.  Flather,  16  L.  J. 
Q.  B.  366;  Stewart  v.  Cauty,  8  M.  & 
W.  160. 

The  contract  sometimes  contains  a 
specific  provision  to  this  effect.  Sher- 
wood V.  Gr  ham,  106  Minn.  542,  118 
N.  W.  1011. 

The  vendor  must  exercise  his  right 
of  resale  in  good  faith  and  at  such 
time  and  by  such  methods  as  are  most 
likely  to  produce  the  fair  value  of  the 
property,  and  the  burden  is  on  him  to 
show  that  it  was  so  exercised.  Whether 
he  has  exercised  reasonable  diligence 
in  the  conduct  of  the  resale  is  a  ques- 
tion of  law  for  the  court  on  facts  to 
be  found  by  the  jury.  Woodward  v. 
Dudley  A.  Tyng  &  Co.,  123  Md.  98,  91 
Atl.  166;  Tyng  &  Co.  v.  Woodward, 
121  Md.  422,  88  Atl.  243. 

The  resale  need  not  necessarily  be 
made  on  the  stocli  exchange  or  at 
public  auction.  Woodward  v.  Dudley 
A.  Tyng  &  Co.,  123  Md.  98,  91  Atl. 
166;  Tyng  &  Co.  v.  Woodward,  121 
Md.  422,  88  Atl.  243. 

The  vendor  need  not  notify  the 
vendee  cdE  the  time  and  place  of  pale, 
but  it  is  sufficient  if  he  notifies  him  of 
his  intention  to  make  it.  Woodward 
V.  Dudley  A.  Tyng  &  Co.,  123  Md.  98, 
91  Atl.  166;  Tyng  &  Co.  v.  Woodward, 
121  Md.  422,  88  Atl.  243. 

The  proper  action  to  recover  the 
difference  is  one  for  daihages.  A  com- 
mon  count   for  goods   bargained   and 


sold  will  not  lie.  Tyng  &  Co.  v.  Wood- 
ward, 121  Md.  422,  88  Atl.  243. 

Under  the  Montana  statute  the 
seller  may  sell  the  stock  as  a  pledge 
at  public  auction,  in  which  case  his 
measure  of  damages  is  the  difference 
between  the  contract  price  and  the 
net  proceeds  of  the  sale,  or  he  may 
sell  it  as  his  own  in  the  market  at 
the  best  available  price,  in  which  ease 
his  measure  of  damajges  is  the  dif- 
ference between  the  contract  price 
and  the  value  of  the  stock  to  him, 
together  with  any  ex9ess  of  the 
amount  of  expense  incurred  in  getting 
it  to  market  over  and  above  what 
such  expense  would  have  been  had 
the  buyer  accepted  it.  The  value  of 
the  property  to  the  seller  is  deemed 
to  be  the  price  which  he  could  have 
obtained  for  it  in  the  market  nearest 
to  the  place  at  which  it  should  have 
been  accepted  by  the  buyer,  and  at 
such  time  after  the  breach  as  would 
have  sufficed,  with  reasonable  dili- 
gence, for  the  seller  to  effect  a  resale. 
Eaiehe  v.  Morrison,  47  Mont.  127, 130 
Pac.  1074;  Welch  v.  Nichols,  41  Mont. 
435,  110  Pac.  89. 

80  Mobley  v.  Morgan  (Pa.),  6  Atl. 
694. 

This  is  'true  where  the  stock  has 
become  worthless  before  the  time  of 
delivery.  Flannery  v.  Wessels,  244 
Pa.  321,  90  Atl.  715. 

81  As  where  the  pur'chaser  agrees  to 
purchase  the  stock  when  the  seller  re- 
covers it  from  a  pledgee,  it  being  eon- 
,templated  that  the  latter 's  lien  shall 
be  paid  off  by  the  purchaser,  but  the 
purchaser  refuses  to  take  it,  and  he, 
and  the  pledgee  buy  it  on  foreclosure. 
of  the  lieii;  Lydon  v.  Sullivan,  SI,, 
Ky.  L.  Eep.  227,  101  S.  W.  940. 
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block  of  stock,  and  its  purpose  is  to  end  his  connection  with  the  com- 
pany, and  not  one  merely  giving  the  purchaser  a  right  to  the  specified 
number  of  shares  of  any  stock.'*  In  some  jurisdictions  it  is  held  that 
if  the  contract  is  executed  the  seller  may  retain  the  stock,  after  a 
tender,  for  the  purchaser,  and  maintain  an  action  for  the  agreed 
price.*'  The  contract  may  give  the  seller  the  option  to  declare  the 
contract  void' in. case  of  default,  or  to  enforce  it  and  collect  the  pur- 
chase price.'* 

Although  no  damages  are  proved,  the  seller  is  entitled  to  nominal 
damages  on  proof  of  a  breach  by  the  purchaser.'* 

If  the  seller  of  stock  refuses  or  fails  to  deliver  the  stock  in  accord- 
ance with  his  contract,  the  purchaser  may  maintain  an  action  for 
damages."    Ordinarily  the  measure  of  damages  is  the  difference  be- 


82  Pittsburgh  Hardware  &  Home 
Supply  Co.  V.  Bown,  174  Fed.  981. 

83  Alabama.  '  MeGowin  v.  Dickson, 
]82  Ala.  161,  62  So.  685. 

California.  Lewin  v.  Hanford,  — 
Cal.  App.  — ,  169  Pae.  242;  Cuthill  v. 
Peabody,  19  Cal.  App.  304,  125  Pae. 
926. 

Iowa.  Hamilton  v.  Finnegan,  117 
Iowa  623,  91  N.  W.  1039. 

Kansas.  Bchternaeh  v.  Monerief, 
94  Kan.  754,  147  Pae.  860. 

Maryland.  Tyng  &  Co.  v.  Wood- 
ward, 121  Md.  422,  88  Atl.  243. 

Massacbusetts.  Bellows  v.  Me- 
Kenzie,  212  Mass.  601,  99  N.  E._  470. 

Missouri.  Klein  v.  Johnson,  191  Mo. 
App.  453,  178  S.  W.  262. 

New  York.  Phelps-Stokes  Estates  v. 
Nixon,  222  N.  Y.  93,  118  N.  E.  24-1, 
rev'g  judgment  165  App.  Div.  373,  150 
N.  Y.  Supp.  944 ;  Oragin  v.  O  'Connell, 
50  App.  Div.  339,  63  N.  Y.  Supp.  1071, 
aff'd  169  N.  Y.  573,  61  N.  B.  1128; 
Holmes  &  Griggs  Mfg.  Co.  v.  Morse, 
53  Hun  58,  5  N.  Y.  Supp.  940;  In  re 
Ives,  25  Abb.  N.  Cas.  63;  Cowan  v. 
DeHart,  84  N.  Y.  Supp.  576. 

South  Carolina.  Graham  v.  Burgiss, 
78  S.  C.  404,  59  S.  E.  29. 

Washington.  See  Templetou  v. 
Warner,  89  Wash.  584,  157  Pae.  458, 
154  Pae.  1081. 


Wisconsin.  Strait  v.  Northwestern 
Steel  &  Iron  Works,  148  Wis.  254,  134 
N.  W.  387. 

This  rule  applies  only  where  the 
title  has  passed  to  the  vendee.  Other- 
v/ise  the  vendor  has  no  cause  of  action 
for  the  purchase  price,  but  is  con- 
fined to  an  action  for  damages  founded 
on  a  breach  of  the  contract.  Cuthill 
V.  Peabody,  19  Cal.  App.  304,  125  Pae. 
926. 

To  entitle  the  seller  to  recover  under 
this  rule  he  must  at  all  times  treat 
the  stock  as  the  property  of  the  buyer. 
"The  specific  property  must  have 
been  appropriated  by  the  vendor  to 
the  sale,  and  everything  done,  except 
actual  acceptance  under  the  terms  of 
the  sale  by  the  vendee."  And  "the 
property  must  at  least  be  in  a  condi- 
tion to  be  delivered  upon  the  accept- 
ance of  the  tender  previously  made." 
Hamilton  v.  Finnegan,  117  Iowa  623, 
91  N.  W.  1039. 

84  McMilleu  V.  Strange,  159  Wis.  271, 
150  N.  W.  434. 

86  Eaiche  v.  Morrison,  47  Mont.  127, 
130  Pae.  1074. 

86  Lancaster  v.  Southern  Life  Ins. 
Co.,  89  S.  C.  179,  71  S.  B.  864. 

He  may  treat  the  executory  agree- 
ment as  subsisting  and  recover  the 
damages    occasioned    by    the    breach. 
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tween  the  contract  price  and  the  market  price  at  the  time  and  place 
fixed  for  delivery,*''  allowing,  according  to  some  of  the  cases,  a  rea- 
sonable timfe  for  the  purchaser  to  go  into  the  market  and  purchase 
other  shares.** 

Under  some  circumstances  the  buyer  may  recover  the  market  value 
of  the  stock  at  the  time  of  the  default,*'  as' where  he  has  paid  the 


Watkins  v.  Record  Photographing  Ab- 
stract Co.,  76  Ore.  421,  149  Pac.  478. 

If-  the  seller  breaks  the  contract  by 
failing  to  perform  in  accordance  with 
ita  terms,  the  buyer  may  affirm  the 
contract  and  sue  at  law  to  recover  the 
damages  -sustained  by  him  in  conse- 
quence of  the  breach.  Meinershagen 
V.  Taylor,  169  Mo.  App.  12,  154  S.  W. 
886. 

The  purchaser's  right  of  action  for 
damages  is  assignable.  Stringer  v. 
Kessler,  —  Okla.  — ,  155  Pac.  867. 

See  also  the  cases  cited  in  the  fol- 
lowing notes. 

87  niinois.  Farson  v.  Buder,  187  HI. 
App.  318. 

Indiana.  See  Coffin  v.  State,  144 
Ind.  578,  55  Am.  St.  Eep.  188,  43  N. 
E.  654. 

Massachusetts.  Eastern  E.  Co.  v. 
Benedict,  10  Gray  212. 

Missouri.  Gibson  v.  Whip  Pub.  Co., 
28  Mo.  App.  450. 

New  York.  Sloan  v.  McKane,  131 
App.  Div.  244,  115  N.  Y.  Supp.  648; 
Wildes  V.  Eobinson,  50  App.  Div.  192, 
63  N.  Y.  Supp.  811;  Hutton  v.  Tullis, 
93  Misc.  548, 157  N.  Y.  Supp.  214.  See 
Barnes  v.  Seligman,  55  Hun  339,  8 
N.  Y.  Supp.  834. 

England.  Tempest  v.  Kilner,  3  C. 
B.  249;  Shaw  v.  Holland,  15  M.  & 
W.  136. 

88Vos  v.  Child,  Hulflwit  &  Go.,  171 
Mich.  595,  43  L.  E.  A.  (N.  S.)  368, 
137  N.  W.  209;  Shaw  v.  Holland,  15 
M.  &  W.  136.  See  also  Turner  v.  Jack- 
son  (Tenn.   Ch.  App.),  63  S.  W.  511. 

' '  The  damages  ordinarily  allowed  for 
the  breach  of  a  contract  to  buy  or  sell 
stock  is   the    difference   between   the 


price  stated  in  the  contract  and  the 
price  at  which  the  same  stock  can  be 
sold  or  bought  in  the  market  within 
a  reasonable  time  after  the  breach." 
Joseph  V.  Sulzberger,  136  N.  Y.  App. 
Div.  499,  121  N.  Y.  Supp.  73. 

If  the  stock  has  no  market  value, 
but  the  plaintiff  has  a  contract  with 
a  third  person  under  which  he  can 
obtain  it  at  a  specified  price,  the  price 
so  specified  *  is  to  be  taken  as  its 
market  value.  Joseph  v.  Sulzberger, 
136  N.  Y.  App.  Div.  499,  121  N.  Y. 
Supp.  73. 

As  to  the  measure  of  damages  under 
the  South  Dakota  statute,  see  Tuthili 
v.  Sherman,  —  S.  D.  — ,  165  N.  W.  4; 
Id.  36  S.  D.  237,  154  N.  W.  518. 

If  the  facts  surrounding  the  trans- 
action are  in  dispute,  or  if  different 
inferences  can  be  reasonably  drawn 
from  them,  the  question  of  what  is  a 
reasonable  time  is  for  the  jury;  other- 
wise it  is  for  the  court.  Vos  v.  Child, 
Hulswit  &  Co.,  171  Mich.  595,  43  L. 
E.  A.*  (N.  S.)    368,  137  N.  W.  209. 

89Eoder  v.  Niles,  61  Ind.  App.  4, 
111  N.  E.  340. 

On  breach  of  any  agreement  to  de- 
liver a  specified  number  of  shares  of 
stock  in  part  payment  for  property, 
the  measure  of  damages  is  the  value 
of  the  stock,  with  interest.  Kuhn  v. 
McKay,  7  Wyo.  42,  51  Pac.  205,  49  Pac. 
473. 

For  breach  of  an  agreement  by  a 
corporation  to  turn  over  stock  in  pay- 
ment for  services,  the  measure  of 
damages  is  its  market  value  at  the 
time  of  the  default.  Saunders  v. 
L'nited  States  Marble  Co.,  35  Wash. 
475,  65  Pac.  782. 
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purchase  price  in  fuU.^  And  it  has  also  been  held  thaf  a  buyer  who 
has  paid  for  the  stock  and  demanded  delivery  may  recover  damages 
resulting  from  the  depreciation  of  the  stock  between  the  time  fixed 
for  delivery  and  the  date  when  delivery  is  actually  made.^^  The 
market  value  may  be  shown  by  evidence  of  the  price  at  which  the 
stock  sold  near  the  time  the  demand  was  made  therefor.®^  If  the 
stock  has  no  market  value,  the  plaintiff  is  entitled  to  recover  its  actual 
value,  to  be  ascertained  from  the  value  of  the  corporate  assets,  the 
amount  of  its  liabilities,  the  dividend  earning  capacity  of  the  stock, 
and  the  like.®*  Nominal  damages  may  be  recovered  where  a  breach 
of  the  contract  is  shown,  although  no  damage  is  proved.'* 

The  measure  of  damages  for  breach  of  &n  agreement  to  exchange 
stock  is  the  difference  between  the  value  of  the  stock  that  the  plaintiff 
was  to  transfer  to  the  defendant  and  the  value  of  the  stock  that  the 
defendant  was  to  transfer  to  the  plaintiff.'* 

If  a  person  agrees  to  pay  for  services  partly  in  preferred  stock  of 
a  corporation" to  be  organized  in  the  future,  and,  when  the  services 


90  Shuler  v.  Allam,  45  Colo.  372,  101 
Fac.  350;  Belden  v.  Krom,  34  Wash. 
184,  75  Pae.  636. 

91  Chapman  v.  Fowler,  132  N.  T. 
App.  Div.  250,  116  K.  Y.  Supp.  962. 

Aoceptanee  of  the  stock  after  the 
date  fixed  for  delivery  is  not  a  waiver 
of  the  right  to  recover  such ,  damages, 
nor  is  the  buyer  thereby  estopped  to 
recover  them.  Chapman  v.  Fowler, 
132  N.  Y.  App.  Div.  250,  116  N.  Y. 
Supp.  962. 

92Farson  v.  Buder,  187  111.  App. 
318;  Clements  v.  Sherwood-Dunn,  108 
N.  Y.  App.  Div.  327,  95  N.  Y.  Supp. 
766,  aff 'd  187  N.  Y.  521,  79  N.  E.  1102; 
Saunders  v.  United  States  Marble  Co., 
25  Wash.  475,  65  Pac.  782. 

93  Julia  V.  Critchfield,  137  Fed.  969, 
aff'd  147  Fed.  65,  certiorari  denied 
203  U.  S.  593,  51  L.  Ed.  332  (mem. 
dec);  Butler  v.  "Wright,  103  N.  Y. 
App.  Div.  463,  93  N.  Y.  Supp.  113, 
judgment  rev'd  on  other  grounds  186 
N.  Y.  259,  78  N.  E.  1002;  Ti(thill  v. 
Sherman,  —  S.  D.  — ,  165  N.  W.  4. 

The  book  value  can  be  taken  as  the 
basis  for  fixing  the  damages  only 
where   there   is   no    evidence   of    the 


value  of  the  stock  as  such.  Joseph 
V.  Sulzberger,  136  N.  Y.  App.  Div. 
499,  121  N.  Y.  Supp.  73. 

If  there  has  never  been  any  open 
market  for  the  stock,  the  question  of 
the  amount  of  damages  is  for  the  jury. 
Spencer  v.  Hardin,  149  N.  Y.  App. 
Div.  667,  134  N.  Y.  Supp.  373. 

91  Even  though  there  is  no  proof  of 
damage  it  is  error  to  dismiss  the  com- 
plaint on  that  ground  since  nominal 
damages  should  be  awarded.  Hutton 
V.  Tullis,  93  N.  Y.  Misc.  548,  157  N. 
Y.  Supp.  214. 

If  no  corporation  has  been  formed 
and  no  stock  issued,  or,  if  issued,  it 
was  valueless,  only  nominal .  damages 
can  be  recovered.  Gibson  v.  Whip 
Pub.  Co.,  28  Mo..  App.  450.  See  also 
Barnes  v.  Brovm,  130  N.  Y.  372,  29  N. 
E.  760.- 

If  the  stock  had  no  value  at  the 
time  of  the  default,  cmly  nominal 
damages  can  be  recovered.  Roder  v. 
Kites,  61  Ind.  App.  4,  111  N.  E.  340. 

98  Butler  v.  Wright,  103  N.  Y.  App. 
Div.  463,  93  N.  Y.  Supp.  113,  judg- 
ment rev'd  on  orther  grounds  186  N. 
Y.  259,  78  N.  E.  1002. 
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have  been  rendered  and  the  corporation  is  formed,  purposely  refrains 
from  issuing  preferred  stock,  the  other  party  is  entitled  to  recover 
what  would  have  been  the  value  of  such  stock  if  it  had  been  issued.^^ 
Damages  cannot  be  recovered  for  breach  of  an  agreement  to  form  a 
corporation  and  issiie  stock  to  the  plaintiff,  where  the  corporation  is 
never  organized,  and  there  is  nothing  to  show  that  if  it  had  been,  its 
stock  would  have  been  of  any  value,  but,  on  the  contrary,  there  is 
affirmative  proof  that  it  would,  have  been  of  no  value.'' 

Instead  of  suing  for  damages,  the  purchaser  may  rescind  the  con- 
tract and  recover  any  payments  he  may  have  made ;  '*  or  he  may  set 
up  the  breach  as  a  defense  to  an  action  for  the  price."     . 

An  agreement  between  stockholders  for  the  purchase  and  sale  of 
stock  at  the  book  value,  as  shown  by  the  accounts  of  the  corporation, 
wiU  not  justify  a  court  of  equity  in  intervening  in  the  management 
and  control  of  the  corporate  books  of  account.* 

Where  the  sale  of  stock  is  enjoined  and  it  becomes  worthless  pend- 
ing the  dissolution  of  the  injunction,  and  it  appears  that  but  for  the 
injunction  it  could  and  would  have  been  sold,  the  injunction  is  the 
proximate  cause  of  the  damage  resulting  "from  the  failure  to  seU,  and 
such  damage  may  be  recovered  in  an  action  on  the  injunction  bond. 
The  measure  of  damages  under  such  circumstances  is  the  amount  of 
the  loss,  but  no  recovery  can  be  had  in  excess  of  the  penalty  of  the 
bond." 

§  3899,  —  Specific  performance — General  principles.  The  general 
rule  that  specific  performance  will  not  lie  to  enforce  an  executory 
agreement  for  the  sale  of  personal  property,  unless,  by  reason  of 
exceptional  circumstances,  the  remedy  by  an  action  at  law  for  dam- 
ages for  breach  of  the  contract  would  not  afford  adequate  relief, 

96  Julia  V.  Critchfield,  137  Fed.  969,  98  See  §  3896,  supra. 

afE'dl47  Fed.  65,  certiorari  denied  203  99  Stringer  v.  Kessler,  !—  Okla.  — , 

U.  S.  593,  51  L.  Ed.  332  (mem.  dee.).  155  Pac.  867. 

97  Eisenmayer  v.  Leonardt,  148  Cal.  1  Drucklieb  v.  Sam  H.  Harris,  Inc., 
596,  84  Pac.  43.  209  N.  Y.  211,  102  N.  E.  599,  rev'g  155 

In  an  action  on  such  a  contract  it  N.  Y.  App.  Div.  83,  140  N.  Y.  Supp.  60. 
is  improper  to  ask  a  witness  to  give  2  The  injunction  is  the  proximate 
his  opinion  as  to  what  would  have  cause  of  the  loss,  although  the  de- 
been  the  value  of  such  stock,  if  issued,  preciation  was  the  result  of  the  fDr- 
where  the  question  merely  recites  the  feiture  of  a  lease  by  the  corporation 
provisions  of  the  contract,  and  neither  and  of  accidents  to  its  property.  Slack 
real  nor  hypothetical  facts  are  stated.  v.  Stephens,  19  Colo.  App.  538,  76  Pac. 
Eisenmayer  v.  Leonardt,  148  Cal.  596,  741. 
84  Pac.  43. 
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applies  to  sales  of  corporate  stock.  Specific  performance  of  such  a 
contract  will  not  be  decreed,  therefore,  where  the, remedy  by  an  action 
for  damages  is  in  fact  adequate,'  as  where  the  stock  has  a  market  or 


3  United  States.  Bernier  v.  Griseom- 
Spencer  Co.,  169  Fed.  889,  161  Fed. 
438;  Newton  v.  Wooley,  105  Fed.  541. 

California.     Gilfallan    v.   Gilfallan, 

168  Cal.  23,  Ann.  Cas.  1915  D  784, 
141  Pao.  623;  Bacon  v.  Grosse,  165 
Cal.  481,  132  Pao.  1027;  Wait  v.  Kern 
Kiver  Mining,  MilUng  &  Developing 
Co.,  157  Cal.  16,  106  Pac.  98;  Treasurer 
V.  Commercial  Coal  Min.  Co.,  23  Cal. 
390,, 

Delaware.  G.  W.  Baker  Maeh.  Co. 
V.  United  States  Fire  Apparatus  Co., 
97  Atl.  613,  rev'g  judgment  10  Del. 
Ch.  421,  95  Atl.  294;  Diamond  State 
Iron  Co.  V.  Todd,  6  Del.  Ch.  163,  14 
Atl.  27,  aff'd  8  Houst.  372. 

Florida.  Graham  v.  Herlong,  50  Fla. 
531,  39  So.  111. 

■  Illinois.    Barton  v.  DeWolf,  108  111. 
195;  Pierce  v.  Plumb,  74  III.  326. 

Indiana.  Vernon,  G.  &  E.  E.  Co.  v. 
■Washington  Tp.  Decatur  Co.,  48  Ind. 
App.  309,  95  N.  E.  599. 

Louisiana.  Lamb  v.  General  Film 
Co.,  130  La.  1026,  58  So.  867. 

Massachusetts.  Noyes  v.  Marsh,  123 
MasB.  286. 

Michigan.    Cole  v.  Cole  Realty  Co., 

169  Mich.  347,  135  N.  W.  329. 
Minnesota.      First    Nat.    Bank    of 

Hastings  v.  Corporation  Securities  Co., 
128  Minn.  341,  150  N.  W.  1084;  Moul- 


New  York.  Butler  v.  Wright,  186 
N.  T.  259,  78  N.  E.  1002,  rev'g  judg- 
ment 103  App.  Div.  463,  93  N.  Y. 
Supp.  113;  Cushman  v.  Thayer  Mfg. 
Jewelry  Co.,  76  N.  Y.  365,  32  Am.  Rep. 
315;  Harle  v.  Brennig,  131  App.  Div. 
742,  116  N.  Y.  Supp.  51;  Kennedy  v. 
Thompson,  97  App.  Div.  296,  89  N.  Y. 
Supp.  963;  Gilbert  v.  Bunnell,  92  App. 
Div.  284,  86  N.  Y.  Supp.  1123;  Bate- 
man  V.  Straus,  86  App.  Div.  540,  83 
N.  Y.  Supp.  785;  Morrison  v.  Chap- 
man, 63  Misc.  195,  116  N.  Y.  Supp. 
522 ;  Dingwall  v.  Chapman,  63  Misc. 
193,  116  N.  Y.  Supp.  520;  Rau  v. 
Seidenberg,  53  Misc.  386,  104  N.  Y. 
Supp.  798. 

ITorth  Carolina.  Meisenheimer  v. 
Alexander,  162  N.  C.  226,  78  S.  E.  161. 

North  Dakota.  Gage  v.  Fisher,  5 
N.  D.  297,  31  L.  R.  A.  557,  65  N.  W. 
809. 

Pennsylvania.  Northern  Cent.  By. 
Co.  V.  Walworth,  193  Pa.  St.  207,  74 
Am.  St.  Rep.  683,  44  Atl.  253;  Rigg  v. 
Reading  &  8.  W.  St.  Ey.  Co.,  191  Pa. 
St.  298,  43  Atl.  212;  Appeal  of  Good- 
win Gas  Stove  &  Meter  Co.,  117  Pa. 
St.  514,  2  Am.  St.  Eep.  696,  12  Atl. 
736. 

Rhode  Island.     Manton  v.  Eay,  18 
E.  L  672,  49  Am.  St.  Eep.  811,  29  Atl.- 
998. 


ton  V.  Warren  Mfg.  Co.,  81  Minn.  259,    A  Washington.     Gleason  v.  Earles,  -78 


?3  N.  W.  1082j  Northern  Trust  Co, 
V.  Markell,  61  Minn.  271,  63  N.  W. 
735. 

Missouri.  O'Neill  v.  Webb,  78  Mo. 
App.  1. 

Nevada.  Oliver  v.  Little,  31  Nev. 
476,  103  Pac.  240.   - 

New  Hampshire.  Eckstein  v. 
Downing,  64  N.  H.  248,  10  Am.  St. 
Eep.  404,  9  Atl.  626. 

New  Jersey.  Kimball  v.  Morton,  5 
N.  J.  Eq.  26,  53  Am.  Dec.  621.    '' 


"^ash.  491,  51  L.  E.  A.  (N.  S.)  785, 
139  Pac.  213. 

West  Virginia.  Morgan  v.  Bartlett, 
75  W.  Va.  293,  L,  R.  A.  1915  D  300, 
83  S.  E.  1001;  Hogg  v.  McGuffin,  67 
W.  Va.  456,  31  L.  R.  A.  (N.  S.)  491^ 
68  S.  E.  41. 

Wisconsin.  Avery  v.  Eyan,  74  Wis. 
591,  43  N.  W.  317. 

The  injured  party  will  be  confined 
to  his  actioii  for  damages,  unless  it 
appears   that   he    is,  entitled   to    the 
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easily  ascertainable  value,  and  can  be  readily  purchased,  and  there 
is  no  reason  why  the  purchaser  should  have  the  particular  shares 
contracted  for*  But  it  is  otherwise  if  for  any  reason  the  remedy  at 
law  is  inadequate,  and  a  judgment  for  damages  would  not  place  the 
injured  party  in  as  good  a  position  as  a  decree  for  specific  perform- 
ance. Under  such  circumstances  an  action  for  specific  performance 
will  lie.*    "A  court  of  equity  cannot  refuse  to  enforce  a  bona  fide 


property  contracted  for  in  specie, 
which  to  him  haa  some  special  value 
and  which  he  cannot  readily  obtain 
in  the  market,  or  unless  in  oases  where 
it  "is  apparent  that  compensation  in 
damages  would  not  furnish  a  complete 
and  adequate  remedy.  Butler  v.  , 
Wright,  186-  N.  Y.  259,  78  N.  E.  1002, 
I'ev'g  judgment  om  other  grounds  103 
N.  Y.  App.  Div.  463,  93  N.  Y.  Supp. 
113. 

4  United  States.  Hyer  v.  Richmond 
Traction  Co.,  168  U.  S.  471,  42  L.  Ed. 
547;   Eckley  v.  Daniel,  193  Fed.  279. 

Illinois.  Hills  V.  McMunn,  232  111. 
488,  83  N.  E.  963,  rev'g  135  111.  App. 
338;  Cazier  v.  Mohr,  197.111.  App.  550; 
Kimmel  v.  Gray,  196  111.  App.  406. 

Maryland.  Ryan  v.  McLane,  91  Md. 
175,  50  L.  E.  A.  501,  80, Am.  St.  Rep. 
438,  46  Atl.  340. 

Michigan.  Cole  v.  Cole  Realty  Co., 
169  Mich.  347,  135  N.  W.  329. 

Missouri.  Wood  v.  Kansas  City 
Home  Tel.  Co.,  223  Mo.  537,  123  8. 
W.  6. 

Nevada.  Turley  v.  Thomas,  31  Nev. 
181,  135  Am.  St.  Rep.  667,  101  Pac. 
568.  JL 

New  Jersey.     SafEord  v.  Barber,  iW 
N.  J.  Eq.  352,  70  Atl.  371. 

New  York.  Waddle  v.  Cabana,  220 
N.  Y.  18,  114  N.  E.  1054,  rev'g  judg- 
ment 169  App.  Div.  968,  154  N.  Y. 
Supp.  1149. 

Oregon.  Deitz  v.  gtephenson,  51 
Ore.  596,  95  Pac.  803. 

In  a  Maryland  case  it  was  held  that 
specific  performance  of  a  contract  to 
sell  stock  will  not  be  decreed  unless 
such    istock   cannot   be   otherwise   ob- 


tained, and  its  value  is  difficult  of 
ascertainment,  and  a  decree  for  speci- 
fic performance  was  refused,  there- 
fore, because  the  plaintiff  in  another 
action  instituted  by  him  concerning 
the  3ame  stock  alleged  it  to  be  of  a 
certain  value  per  share.  Ryan  v.  Mc- 
Lane, 91  Md.  175,  50  L.  R.  A.  501,  80 
Am.  St.  Rep.  438,  46  Atl.  340. 

A  mere  allegation  that  thp  stock 
has  no  fixed  or  marketable  value,  and 
is  not  quoted  in  commercial  circles  is 
not  sufficient  to  warrant  a  decree, 
since  it  may  nevertheless  be  salable 
on  the  market  with  a  determinable 
value  which  could  be  easily  estimated 
in  an  action  for  damages.  Moulton  v. 
Warren  Mfg.  Co.,  81  Minn.  259,  83  N. 
W.  1082. 

5  United  States.  David  v.  McEae,  183 
Fed.  812,  afe'd  184  Fed.  988;  Bernier 
V.  Griscom-Spencer  Co.,  169  Fed.  889, 
161  Fed.  438;  Lucas  v.  Milliken,  139 
Fed.   816.     - 

OaJifomia.  Gilfallan  v.  Gilfallah, 
168  Cal.  23,  Ann.  Ca^.  1915  D  784, 
141  Pac.  623;  Bacon  v.  Grosse,  165 
Cal.  481,  132  Pac.  1027 ;  Treasurer  v. 
Commercial  Coal  Min.  Co.,  23  Cal.  390. 

Colorado.  Frue  v.  Houghton,  6  Colo. 
318. 

Delaware.  Diamond  State  Iron  Co. 
v.  Todd,  6  Del.  Ch.  163,  14  Atl.  27, 
aff'd  8  Houst.  372. 

Florida.  See  Graham  v.  Herlong, 
50  Fla.  521,  39  So.  IIL 

Louisiana.  Longino  v.  Webb  Press 
Co.,  132  La.  25,  60  So.  707. 

Michigan.  See  Millen  v.  Potter,  190 
Mich.  262,   157  N.  W.  101. 

Minnesota.    Mcral ton  v.  Warren  Mfg. 
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contract  for  the  sale  of  actual  stock,  where  it  would  decree  specific 
performance  if  the  contract  related  to  any  other  kind  of  personal 
property,  without  turning  its  back  on  one  of  the  most  conservative 
and  ancient  remedies,  and  shaking  confidence  in  the  value  of  invest- 
ments in  corporate  stock,  i'  *  So  it  is  generally  held  that  the  action 
wiU  lie  where  the  stock  has  no  market  value,  and  its  actual  value  is 
difSeult  or  impossible  of  ascertainment,  and  where  it  cannot  be  pur- 
chased on  the  open  market  or  easily  be  procured  elsetvhere.''    Also  it 


Co.,  81  Minn.  259,  83  N.  "W.  1082; 
Northern  Trust  Co.  v.  Markell,  61 
Minn.  271,  63  N.  W.  735. 

Missouri.  O'Neill  v.  Webb,  78  Mo. 
App.  1. 

New  York.  Cushman  v.  Thayer 
Mfg.  Jewelry  Co.,  76  N.  Y.  365,  32 
Am.  Kep.  315;  Harle  v.  Brennig,  131 
App.  Div.  742,  116  N.  Y.  Supp.  51; 
Kennedy  v.  Thompson,  97  App.  Div. 
296,  89  N.  Y.  Supp.  963;  Gilbert  v. 
-Bunnell,  92  App.  Div.  284,  86  N.  Y. 
Supp.  1123;  Bateman  v.  Straus,  86 
App.  Div.  540,  83  N.  Y.  Supp.  785; 
White  V.  Schuyler,  1  Abb.  Pr.  (N.  S.) 
300. 

North  Carolina.  Meisenheimer  v. 
Alexander,  162'N.  C.  226,  78  S.  E.  161. 

North  Dakota.  Gage  v.  Fisher,  5 
N.  D.  297,  31  L.  E.  A.  557,  65  N.  "W. 
809. 

Oregon.  See  Watkins  v.  Becord 
Photographing  Abstract  Co.,  76  Ore. 
421,  149  Pac.  478. 

Pennsylvania.  Northern  Cent.  Ey. 
Co.  V.  Walworth,  193  Pa.  St.  207,  74 
Am.  St.  Eep.  683,  44  Atl.  253;  Eigg  v. 
Beading  &  S.  W.  St.  Ey.  Co.,  191  Pa. 
St.  298,  43  Atl.  212 ;  Appeal  of  Good- 
win Gas  Stove  &  Meter  Co.,  117  Pa. 
St.  514,  2  Am.  St.  Eep.  696,  12  Atl. 
736. 

Rhode  Island.  Manton  v.  Bay,  18 
E.  I.  672,  49  Am.  St.  Eep.  811,  29  Atl. 
998. 

Washington.  Gleason  v.  Earles,  78 
Wa^h.  491,  51  L.  E.  A.  (N.  S.)  785, 
139  Pac.  213. 

West  Virginia.    Bumgajrdner  v.  Lea- 


vitt,  35  W.  Va.  194,  12  L.  E.  A.  776, 
13  S.  E.  67. 

Wisconsin.  Avery  v.  Byan,  74  Wis. 
591,  43  N.  W.  317. 

England.  Paine  v.  Hutchinson,  L. 
E.  3  Ch.  388;  Duncuft  v.  Albrecht,  12 
Sim.  189.  See  also  as  to  the  English 
law,  Vernon,  G.  &  E.  E.  Co.  v.  Wash- 
ington Tp.  Decatur  Co.,  48  Ind.  App. 
309,  95  N.  E.  599. 

"Inadequacy  of  the  remedy  is  the 
basis  for  equity  jurisdiction  to  en- 
force performance."  Morgan  v.  Bart- 
lett,  75  W.  Va.  293,  L.  E.  A.  1915  D 
300,  83  S.  E.  1001. 

An  agreement  by  the  defendant  to 
turn  over  to  plaintiff  certain  stock  in 
a  proposed  corporation  when  it  was 
formed  in  consideration  of  services 
to  be  rendered  in  promoting  the  com- 
pany was  specifically  enforced  in  But- ■ 
ler  V.  Murphy,  106  Mo.  App.  287,  80 
S.  W.  337. 

Specific  performance  will  be  decreed 
at  the  instance  of  the  seller,  where  the 
contract  is  executory,  and  the  stack 
has  been  deposited  in  escrow  to  be 
delivered  to  the  purchaser  on  pay- 
ment of  the  purchase  price,  since,  un- 
der such  circumstances,  he  could  not,- 
in  an  action  for  the  purchase  price, 
truthfully  allege  a  sale  and  delivery 
of  the  stock,  nor  could  he  withdraw 
the  stock  forr  the  purpose  of  making 
a  tender.  David  v.  McEae,  183  Eed. 
812,  aff'd  184  Fed.  988. 

6  Henry  L.  Doherty  &  Co.  v.  Eice, 
186  Fed.  204. 

7  United  States.    Hyer  v.  Eichmond 
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has  been  held  that  specific  performance  will  be  decreed  where  the 


Traction  Co.,  168  TJ.  S.  471,  42  L.  Ed. 
547;  Newton  v.  Wooley,  105  Fed.  541. 

California.  Krouse  v.  Woodward, 
110   Cal.  638,  42  Pao.  1084. 

Delaware.  G.  W..  Baker  Maoh.  Co. 
V.  United  States  Fire  Apparatus  Co., 
97  Atl.  613,  rev'g  judgment  10  Del. 
Ch.  421,  95  Atl.  294. 

Illinois.  Cazier  v.  Mohr,  197  HI. 
App.  550;  Kimmel  v.  Gray,  196  HI. 
App.  406. 

Iowa.  Schmidt  v.  Pritchard,  135 
Iowa  240,  112  N.  W.  801. 

Maryland.  Kyan  v.  McLane,  91  Md. 
175,  50  L.  E.  A.  501,  80  Am.  St.  Eep. 
438,  46  Atl.  340. 

Michigan.  Cole  v.  Cole  Realty  Co., 
169  Mich.  347,  135  N.  W.  829. 

Minnesota.  Selover  v.  Isle  Harbor 
Land  Co.,  91  Minn.  451,  98  N.  W.  344; 
Moulton  V.  Warren  Mfg.  Co.,  81  Minn. 
259,  83  N.  W.  1082;  Northern  Trust 
Co.  V.  Markell,  61  Minn.  271,  63  N.  W. 
735. 

Missouri.  Whiting  v.  Enterprise 
Land  &  Sheep  Co.,  265  Mo.  374,  177 
S.  W.  589;  Wood  v.  Kansas  City  Home 
Tel.  Co.,  223  Mo.  537,  123  S.  W.  6; 
Dennison  v.  Keasby,  200  Mo.  408,  98 
S,  W.  546. 

Oregon.  Deitz  v.  Stephenson,  51 
Ore.  596,  95  Pae.  803. 

Pennsylvania.  Eichbaum  v.  Sample, 
213  Pa.  216,  62  Atl.  837. 

Khode  Island.  Manton  v.  Eay,  18  R. 
L  672,  49  Am.  St.  Eep.  811,  29  Atl.  998. 

West  Virginia.  Morgan  v.  Bartlett, 
75  W.  Va.  293,  L.  E.  A.  1915  D  300, 
83  S.  E.  1001. 

"To  deny  this  remedy  where  the 
stock  has  no  ascertainable  value,  is 
nearly  all  held  by  one  man  and  can 
be  obtained  only  from  him,  and  only 
as  a  favor  and  for  special  reasons, 
woruld  be  to  deny  to  appellant  the 
substantial  benefit  of  the  contract,  and 
defeat  the  relief  which  'should  in  con- 
science be  given. ' '    Waddle  v.  Cabana, 


S20  N.  T.  18,  114  N.  E.  1054,  rev'g 
169  N.  Y.  App.  Div.  968,  154  N.  T. 
Supp.  Ill9. 

"The  specific,  circumstances  which 
aiithorize  the  court  to  give  this  relief 
are:  1.  That  the  stock  has  no  market 
value;  and  2.  Plaintiff  purchased  the 
stock  for  an  investment — ^in  other 
words,  with  a  view  to  anticipated  in- 
crease in  value;  and  3.  That  he  can- 
not purchase  other  shares  in  the  cor- 
poration, because  no  holder  will  sell 
any. ' '  Krouse  v.  'Woodward,  110  Cal. 
638,  42  Pac.  1084. 

Specific  performance  will  be  granted 
where  the  pecuniary  value  of  the 
stock  is  not  provable  so  that  the 
plaintiff  could  not  recover  adequate 
damages  at  law.  Baumhoff  v.  St. 
Louis  &  K.  E.  Co.,  205  Mo.  248,  120 
Am.  St.  Eep.  745,  104  S.  W.  5. 

Where  no  stack  has  ever  been  sold 
in  the  market,  and  to  remit  the  com- 
plainant to  an  action  for  damages 
would  defeat  the  very  purpose  of  the 
contract,  specific  performance  will  lie. 
New  England  Trust  Co.  v.  Abbott,  162 
Mass.  148,  27  L.'E.  A.  271,  38  N.  E. 
432. 

Equity  will  specifically  enforce  a 
contract  whereby  the  complainant  is 
to  receive  stock  of  a  street  railway 
■  company  as  compensation  for  con- 
structing its  line,  where  the  stock  of 
the  company  was  small,  presumably 
could  not  be  procured  in  the  market, 
and  had  no  market  value,  and  what- 
ever value  it  had  was  given  it  by  the 
plaintiff's  work  and  expenditures. 
Altoona  Electrical  Engineering  & 
Supply  Co.  V.  Kittanning  &  P.  C.  St. 
Ey.  Co.,  126  Fed.  559. 

Specific  performance  of  a  contract 
for  the  sale  of  stock  in-  a,  particular 
company  will  be  decreed,  where  such 
stock  cannot  be  otherwise  secured, 
and  that  it  is  no  answer  to  say  that 
an  action  for  damages  will  afford  an 
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stock  is  that  of  a  close  corporation ; '  or  the  transaction  involves 
all  the  stock  of  the  corporation ;  ^  or  where  its  value  is  speculative  and . 
contingent  on  the  future  workings  of  the  company,^"  as  in  the  case 
of  mining  or  oil  stock,  the  value  of  which  depends  upon  the  results 
of  the  future  development  of  the  company's  property,  and  which  has 
no  market  value.^^    But,  on  the  other  hand,  it  has  been  held  by  some 


adequate  remedy.  Northern  Cent. 
By.  Co.  V.  Walworth,  193  Pa.  St.  207, 
74  Am.  St.  Eep.  683,  44  Atl.  253. 

The  comtract  may  be  enforced  at 
the  instance  of  the  seller  where  the 
difficulty  in  ascertaining  the  value  of 
the  stock  is  such  that  his  remedy  at 
law  is  inadequate.  First  Nat.  Bank 
of  Hastings  v.  Corporation  Securities 
Co.,  128  Minn.  341,  150  N.  W.  1084; 
Morgan  v.  Bartlett,  75  "W.  Va.  293,  L. 
E.  A.  1915  D  300,  83  S.  E.  1001. 

There  is  no  inadequacy  of  remedy  at 
law  because  of  mere  conflict  of  testi- 
mony as  to  the  value  of  stock  having 
no  market  value.  Eigg  v.  Beading  & 
S.  W.  St.  By.  Co.,  191  Pa.  St.  298, 
43  Atl.  212. 

8  Where  the  corporation  is  a  close 
one  and  its  stock  is  not  procurable  in 
the  market  and  its  pecuniary  value 
is  not  readily  ascertainable,  especially 
where  the  court  has  jurisdiction  on 
ground  that  is  action  to  enforce  trust. 
Safford  v.  Barber,  74  N.  J.  Eq.  352, 
70  Atl.  371. 

Specific  performance  will  be  grant- 
ed where  the  stock  is  that  of  a  close 
corporation  which  cannot  be  jiurchased 
in  the  open  market  or  elsewhere,  and 
hence  its  value  is  not  readily  ascer- 
tainable, especially  where  the  other 
party  to  the  contract  is  insolvent  or 
practically  so.  Hogg  v.  McGuffin,  67 
W.  Va.  456,  31  L.  B.  A.  (N.  8.)  491, 
68  S.  E.  41. 

Specific  performance  will  be  decreed 
at  the  instance  orf  the  seller  where  the 
corporation  is  a  close  one,  in  the 
nature  of  a  family  affair,  and  he  has 
partly  performed  by  withdrawing 
from  participation  in  the  management 


of  the  corporation  and  allowing  a  pol- 
icy which  he  had  previously  opposed 
to  be  pursued,  the  consequences  of 
which,  and  the  resultant  damage  to 
him  could  not  be  readily  ascertained. 
Tjnder  such  circumstances,  it  will  not 
be  presumed  that  the  stock  can  be  pro- 
cured on  the  market  or  has  a  market 
value.  Cole  v.  Cole  Eealty  Co.,  169 
Mich.  347,  135  N.  W.  329. 

B  Moloney  v.  Cressler,  236  Fed.  636; 
McCuUorugh  V.  Sutherland,  153  Fed. 
418. 

10  Hyer  v.  Eichmond  Traction  Co., 
168  U.  S.  471,  42  L.  Ed.  547. 

Where  the  stock  is  not  shown  to 
have  any  market  value,  or  to  have 
ever  been  on  the  market  for  sale,  but 
whatever  value  it  has  is  dependent 
on  the  "value  of  a  patent  owned  by 
the  corporation.  Hills  v.  McMunn, 
232  111.  488,  83  N.  E.  963,  rev'g  135 
111.  App.  338. 

11  Wait  V.  Kern  Eiver  Mining,  Mill- 
ing &  Developing  Co.,  157  Cal.  16,  106 
Pac.  98;  Treasurer  v.  Commercial  Coal 
Min.  Co.,  23  Cal.  390;  Sherwood  v. 
Wallin,  1  Cal.  App.  532,  82  Pac.  566; 
Frue  V.  Houghton,  6  Colo.  318;  Tur- 
ley  V.  Thomas,  31  Nev.  181,  135  Am. 
St.  Bep.  667,  101  Pac.  568;  Eau  v.  Sei- 
denberg,  53  N.  Y.  Misc.  386,  104  N. 
Y.  Supp.  798. 

Specific  ■performance  will  lie  at  the 
instance  of  the  buyer  orf  oil  stock, 
where  the  company  has  no  property 
except  oil  land  on  which  oil  has  not 
yet  been  discovered;  the  stock  has  no 
market  value  and  its  value  depends 
on  the  discovery  of  oil  and  the  con- 
dition of  the  oil  market  from  time  to 
time;  and  where  the  stock  is  owned 
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courts  that  specific  performance  will  not  lie  merely  because  it  iVould 
be  difficult  to  ascertain  the  value  of  the  stock  for  the  purpose  of 
fixing  the  damages  in  an  action  at  law ;  ^^  or  merely  because  the  stock 
of  the  corporation  in  question  is  seldom  found  for  sale ;  ^^  or  because 
most  of  the  stock  is  held  by  employees  of  the  company  and  the  com- 
plainant is  one  of  the  employees.^* 

Specific  performance  will  generally  be  granted  where  the  stock  has 
a  special  or  peculiar  value  to  the  purchaser,^^  or  where  the  seller  is 


by  a  few  persons,  none  of  it  is  for 
sale,  and  the  plaintiff  cannot  else- 
where obtain  the  amount  agreed  to 
be  sold  to  him  or  any  considerable 
portion  thereof.  Gilfallan  v.  Gilfal- 
lan,  168  Cal.  23,  Ann.  Cas.  1915  D  784, 
141  Pae.  623. 

•  12  Ehrich  V.  Grant,  111  N.  T.  App. 
Piv.  196,  97  N.  Y.  Supp.  600;  Cle- 
ments V.  Sherwood-Dunn,  108  N.  Y. 
App.  Div.  327,  95  N.  Y.  Supp.  766, 
aff'd  187  N.  Y.  521,  79  N.  E.  1102; 
Gilbert  v.  Bunnell,  92  N.  Y.  App.  Div. 
284,  86  N.  Y.  Supp.  1123;  Morrison  v. 
Chapman,  63  N.  Y.  Mise.  195,  116  N. 
Y.  Supp.  522;  Dingwall  v.  Chapman, 
63  N.  Y.  Misc.  193,  116  N.  Y.  Supp. 
520.  See  also  Hyer  v.  Richmond  Trac- 
tion Co.,  168  IT.  S.  471,  42  L.  Ed.  547. 
In  Butler  v.  "Wright,  103  N.  Y. 
App.  Div.  463,  93  N.  Y.  Supp.  113,  it 
was  held  that  an  action  may  not  be 
maintained  for  specific  performance 
of  a  contract  to  deliver  stock  in  a 
certain  corporation  where  the  plain- 
tiff is  without  special  interest  in  ac- 
quiring the  stock  except  for  the  pe- 
cuniary gain  anticipated  therefrom, 
although  it  appears  that  no  sales  of 
stock  in  the  corporation  have  been 
made,  that  it  is  not  listed  on  any  ex- 
change, and  that  it  will  be  difficult  to 
ascertain  the  value  of  the  stock  by 
reason  of  the  fact  that  defendant 
holds  a  large  majority  thereof.  The 
Court  of  Appeals  (186  N.  Y.  259,  78 
N.  E.  1002)  reversed  the  judgment  of 
the  Appellate  Division  on  the  ground 
that  the  latter  court,  in  its  judgment 
reversing      tht      judgment      of      the 


trial  court,  had  failed  to  state 
that  the  reversal  was  based  upon  the 
facts  or  was  in  the  exercise  of  its  dis- 
cretion, and  hence  that  it  must  be 
presumed  that  it  was  reversed  upon 
the  law  only,  and  that  while  the  Ap- 
pellate Division  might  have  reversed 
it,  in  its  discretion,  upon  a  considera- 
tion of  the  facts,  it  was  not  bound  or 
authorized  to  do  so  as  a  question  of  law. 

13  Barton  v.  De  Wolf,  108  111.  195. 

14  Barton  v.  De  Wolf,  108  111.  195. 

15  Vernon,  G.  &  E.  E.  Co.  v.  Wash- 
ington Tp.  Decatur  Co.,  48  Ind.  App. 
309,  95  N.  E.  599;  Kennedy  v.  Thomp- 
son, 97  N.  Y.  App.  Div.  296,  89  N.  Y. 
Supp.  963;  Lathrop  v.  Columbia  Col- 
liers Co.,  70  W.  Va.  58,  73  S.  E.  299; 
Bumgardner  v.  Leavitt,  35  W.  Va. 
194,  12  L.  R.  A.  776,  13  S.  E.  67. 

"Equity  has  jurisdiction  to  grant 
relief  by  specific  performance  of  a 
contract  for  the  sale  of  stock  in 
a  corporation,  when  the  stock  has  a 
special  or  peculiar  value  and  is  not 
readily  purchasable  in  the  market,  or 
when  it  has  no  ascertainable  value." 
Morgan  v.  Bartlett,  75  W.  Va.  293,  L. 
E.  A.  1915  D  300,  83  S.  B.  1001. 

Equity  will  decree  specific  perform- 
ance of  a  contract  to  sell  stock  and 
bonds  of  a  company,  where  the  seller 
owns  all  of  them  so  none  can  be 
bought  elsewhere;  and  they  are  really 
muniments  of  title  to  land  owned  by 
the  corporation  which  the  seller  has 
also  contracted  to  sell  to  the  purchaser 
of  the  stock  and  bonds.  Lathrop  v. 
Columbia  Collieries  Co.,  70  W.  Va.  58, 
73  S.  E.  299. 
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insolvent  or  financially  irresponsible ;  ^^  or  where  a  trust  is  involved ;  ^'' 
or  where  the  contracts  involve  a  sale  of  real  estate  as  well  as  stock.^' 
According  to  some  courts,  the  fact  that  the  stock  contracted  for 
will  give  the  purchaser  control  of  the  corporation  is  in  itself  a  reason 
for  granting  specific  performance.^*    But  there  is  authority  to  the 


In  Fleishmaja  v.  Woods,  135  Cal;  256, 
67  Pac.  276,  an  agreement  to  convey 
land  and  transfer  a  certain  number  of 
shares  of  water  stock  was  specifically 
enforced,  it  appearing  tliat  the  trans- 
fer of  the  stock  was  a  part  of  the  en- 
tire consideration  for  the  contract, 
and  was  essential  to  the  adequate  re- 
lief of  the  vendee,  and  it  not  being 
shown  that  such  stock  had  any  market 
value. 

Where  the  stock  is  limited  in 
amount,  is  not  purchasable  in  the 
market,  has  no  quoted  or  ascertainable 
market  value,  and  has  a  peculiar  value 
to  the  plaintiff  as  an  investment. 
Eichbaum  v.  Sample,  213  Pa.  216,  62 
Atl.  837. 

In  Eiverside  Land  Co.  v.  Jarvis, 
174  Cal.  316,  163  Pac.  54,  specific  per- 
formance was  granted  at  the  instance 
of  one  who  had  acquired  land  under 
foreclosure  proceedings  to  compel  a 
transfer  of  water  stock  going  with  the 
land. 

16  Draper  v.  Stone,  71  Me.  175;  Eau 
v.  Seidenberg,  53  N.  Y.  Misc.  386, 
104  N.  Y.  Supp.  798;  Hogg  v.  Mc- 
Guffin,  67  W.  Va.  456,  31  L.  E.  A.  (N. 
S.)  491,  68  S.  E.  41.  See  also  Avery  v. 
Eyan,  74  Wis.  591,  43  N.  W.  317. 

17  Colorado  &  S.  E.  Co.  v.  Blair,  163 
N.  Y.  App.  Div.  698,  148  N.  Y.  Supp. 
671,  rev'g  judgment  81  K.  Y.  Misc. 
6'54,  143  N.  Y.  Supp.  510. 

Where  the  transfer  is  subject  to  a 
trust  imposed  by  the  contract,  and 
the  shares  have  no  market  value,  and 
their  value,  even  if  ascertained,  would 
not  necessarily  be  the  proper  measure 
of  damages.  Appeal  of  Goodwin  Gas 
Stpve  &  Meter  Co.,  117  Pa.  St.  514, 
2  Am.  St.  Eep.  696,  12  Atl.  736. 


18  A  comtract  for  the  sale  of  real  es- 
tate, and  also  of  stock  in  a  corpora- 
tion, will  be  specifically  enforced  as  to 
the  stock  as  well  as  the  real  estate, 
although  specific  performance  of  the 
contract  for  the  sale  of  the  stock 
alone  might  not  be  enforced.  Perin 
V.  Megibben,  53  Ped.  86;  Leach  v. 
Fobes,  11  Gray  (Mass.)  506,  71  Am. 
Dec.  732. 

19  United  States.  Henry  L.  Doher- 
ty  &  Co.v.  Eice,  186  Fed.  204. 

OaJifornia.  Sherwood  v.  Wallin,  3 
Cal.  App.  532,  82  Pac.  566. 

Missouri.  Whiting  v.  Enterprise 
Land  &  Sheep  Co.,  265  Mo.  374,  177 
S.  W.  589;  O'Neill  v.  Webb,  78  Mo, 
App.  1. 

Pennsylvania..  Sherman  v.  Herr, 
220  Pa.  420,  69  Atl.  899;  Rumsey  v. 
New  York  &  P.  E.  Co.,  203  Pa. 
579,  53  Atl.  495. 

West  Virginia.  Bumgardner  v.  Lea- 
vitt,  35  W.  Va.  194,  12  L.  E.  A.  776, 
13  S.  E.  67. 

Specific  performance  will  be  grant- 
ed where  the  stock  has  no  ascertain- 
able value  and  carries  with  it  a  con- 
trolling voice  in  the  management  of 
the  corporation.  Eumsey  v.  New 
York  &  P.  E.  Co.,  203  Pa.  579,  53  A;tl. 
495. 

Where  the  buyer  purchases  a  major- 
ity of  the  stock  of  a  corporation  sole- 
ly for  the  purpose  of  obtaining  con- 
trol of  a  patent,  and  neither  the  stock 
nor  such  control  can  be  obtained  else- 
where, he  is  entitled  to  specific  per- 
formance. United  States  Fire  Appa- 
ratus Co.  V.  G.  W.  Baker  Maeh.  Co., 
10  Del.  Ch.  421,  95  Atl.  294,  judg- 
ment rev'd  —  Del.  — ,  97  Atl.  613. 

While  specific  performance  of  a  con- 
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contrary.*"  And  it  has  even  been  held  that  the  fact  that  the  purpose 
of  the  purchaser  is  to  obtain  such  control  is  a  reason  for  denying  him 
relief.^^ 

There  are  holdings  to  the  effect  that  the  remedy  is  a  mutual  pne, 
so  that  if  one  party  has  the  right  to  enforce  performance  the  other 
has  also.^  But  some  courts  have  refused  to  enforce  this  rule  so  as 
to  give  a  party  who  has  an  adequate  remedy  at  law  by  an  action  for 
damages  relief  by  way  of  specific  performance  merely  because  the 
other  party  to  the  contract  might  have  such  relief  at  his  election.^ 


tract  for  the  sale  of  stock  will  not  be 
decreed  where  a  judgment  for  dam- 
ages will  be  adequate,  yet  where  a, 
contract  for  the  sale  of  stock  in  a 
corporation  calls  for  the  transfer  of 
sufficient  stock  to  make  the  trans- 
feree the  owner  of  half  the  entire 
stock,  so  that  the  chief  value  is  not 
the  money  value,  but  the  p;Ower  and 
influence  given  in  the  management  of 
the  corporation,  specific  performance 
should  be  decreed.  O'Neill  v.  Webb, 
78  Mo.  App.  1. 

An  agreement  between  the  holders 
of  a  majority  of  the  stock  of  a  cor- 
poration that,  if  either  of  them  dies 
or  wishes  to  sell  his  stock,  the  other 
shall  have  the  right  to  purchase  it 
will  be  specifically  enforced.  Scruggs 
\.  Cotterill,  67  N.  T.  App.  Div.  583, 
73  N.  Y.  Supp.  882. 

20Eigg  V.  Reading  &  S.  W.  St.  Ey. 
Co.,  191  Pa.  St.  298,  43  Atl.  212. 

The  desire  of  the  plaintiff,  with  the 
aid  of  the  stock  he  is  seeking  to  ob- 
tain, to  secure  control  of  the  corpo- 
ration, is  not  such  a  peculiar  feature 
as  will  justify  the  granting  of  specific 
performance.  Gage  v.  Fisher,  5  N. 
D.  297,  31  L.  E.  A.  557,  65  N.  W. 
809;  Gleason  v.,  Earlea,  78  Wash. 
491,  51  L.  E.  A.  (N.  S.)  785,  139  Pac. 
213. 

21  See  §  3900,  infra. 

2Z  Morgan  v.  Bartlett,  75  W.  Va. 
293,  L.  E.  A.  1915  D  300,  83  S.  E. 
1001.  See  also  Diamond  State  Iron 
Co.  V.  Todd,  6  Del.  Ch.  163,  14  Atl.  27, 
afE'd  8  Houst.  (Del.)  372. 


"Equity  less  readily  entertains  the 
cause  of  a  vendor  seeking  specific  per- 
formance than  that  of  a  vendee,  on 
the  ground  that,  in  many  instances, 
the  vendor  can  more  easily  compel 
adequate  relief  in  a  court  of  law;  but 
in  cases  where  the  contraet  is  mutual- 
ly binding  it  is  an  accepted  rule  that 
if  the  vendee  is  entitled  to  specific 
performance  the  vendor  should  be 
granted  the  game  relief,  for  the  reason 
that  mutual  obligations  should  give 
mutiial  remedies. ' '  Cole  v.  Cole  Real- 
ty Co.,  169  Mich.  347,  135  N.  W. 
329. 

For  a  statement  and  discussion  <rf 
this  rule,  see  Eckstein  v.  Downing,  64 
N.  H.  248,  10  Am.  St.  Eep.  404,  9  Atl. 
626. 

,     23  Eckstein   v.   Downing,  64  N.  H. 
248,  10  Am.  St.  Bep.  404,  9  Atl.  626. 

The  rule  does  not  mean  that  because 
the  buyer  is  entitled  to  specific  per- 
formance the  seller  is  entitled  to  a 
remedy  in  equity  to  recover  money 
damages  based  on  the  contract  price 
which  he  could  have  recovered  equal- 
ly well  in  an 'action  at  law.  United 
States  Pire  Apparatus  Co.  v.  G.  W. 
Baker  Mach.  Co.,  10  Del.  Ch.  421,  95 
Atl.  294,  judgment  rev'd  —  Del.  — , 
97  Atl.  613. 

The  mere  fact  that  the  buyer  might 
be  entitled  to  specific  performance 
because  of  the  rarity  of  the  stock  does 
not  entitle  the  seller  to  that  remedy 
to  compel  the  buyer  to  give  his  note 
for  the  purchase  price,  but  hia 
remedy  is  by  an  action  for  damages. 


6618 


Ch.56] 


Stock  and  Stockholdees 


[§  3899 


Nor  does  it  apply  in  any  case  where  the  statute  makes  the  jurisdic- 
tion of  courts  of  equity  depend  upon  the  absence  of  an  adequate 
remedy  at  law.^ 

It  has  been  said  that  the  modern  tendency  is  towards  a  more  lib- 
eral allowance  of  the  remedy.^*  And  also  that  ' '  in  administering  the 
remedy  current  authority  regards  the  jurisdiction  as  flexible,  depend- 
ing largely  upon  the  facts  of  each  individual  case,  and  not  bound  by 
hard  and  fast  rules,  a  reasonable  discretion  being  allowed  in  award- 
ing relief,  and  in  determining  the  right  thereto  the  situation  involved 
should  be  considered  from  a  practical,  rather  than  a  theoretical,  view- 
point.26 

The  party  seeking  specific  performance  must  show  performance  on 
his  part,^''  and  if  the  contract  is  conditional,  the  condition  must  have 


Templeton  v.  Warner,  89  "Wash.  584, 
157  Pac.  458,  154  Pae.  1081. 

24  Under  such  circumstanced  the 
right  to  specific  performance  does  not 
depend  upon  mutuality  of  remedy  but 
upon  the  inadequacy  of  an  action  at 
law,  and  a  vendor  who  has  an  ade- 
quate remedy  at  law  is  not  entitled 
to  specific  performance  merely  be- 
cause the  vendee  would  have  been. 
6.  W.  Baker  Maeh.  Co.  v.  United 
States  Fire  Apparatus  Co.,  —  Del.  — , 
97  Atl.  613,  rev'g  judgment  10  Del. 
Ch.  421,  95  Atl.  294. 

25  First  Nat.  Bank  of  Hastings  v. 
Corporation  Securities  Co.,  128  Minn. 
341,  150  N.  W.  1084. 

26  First  Nat.  Bank  of  Hastings  v. 
Corporation  Securities  Co.,  128  Minn. 
341,  150  N.  "W.  1084. 

In  each  case,  the  question  whether 
equity  will  take  jurisdiction  and  grant 
relief  rests  in  the  sound  discretion  of 
the  court,  to  be  exercised  upon  a  con- 
sideration orf  the  facts  and  circum- 
stances. Such  relief  cannot  be  de- 
manded as  a  matter  of  right.  Butler 
v.  Wright,  186  N.  Y.  259,  78  N.  E. 
1002,  rev  'g  judgment  on  other  grounds 
103  N.  Y.  App.  Div.  463,  93  N.  Y. 
Supp.  113.  See  also  to  the  same  ef- 
fect Newton  v.  Wooley,  105  Fed. 
541;  Eckstein  v.  Downing,  64  N.  H. 
248,  10  Am,  St.  Kep.  404,  9  Atl.  626. 


27  United  States.  Moloney  v.  Cress- 
ler,  236  Fed.  636;  Henry  L.  Doherty  & 
Co,  v.  Eice,  186  Fed.  204;  Bernier  v. 
Griseom-Spencer  Co.,  161  Fed.  438; 
McCullorugh  V.  Sutherland,  153  Fed. 
418. 

Oaaifomia.  Gilfallan  v.  Gilfallan, 
168  Cal.  23,  Ann.  Cas.-1915D  784,  141 
Pac.  623. 

Indiana.  Burke  v.  Mead,  159  Ind. 
252,  64  N.  E.  880;  Atkins  v.  Katt- 
man,  50  Ind.  App.  233,  97  N.  E.  174. 

IiOuisiana.  See  Longino  v.  Webb 
Press  Co.,  132  La.  25,  60  So.  707. 

New  Jersey.  See  Eoche  v.  Hiss, 
84  N.  J.  Eq.  242,  93  Atl.  804. 

New  York.  See  Colorado  &  S.  E. 
Co.  v.  Blair,  81  Misc.  654,  143  N.  Y. 
Supp.  510. 

Oregon.  Deitz  v.  Stephenson,  51 
Ore.  596,  95  Pac.  803. 

Pennsylvania.  C.  Jutte  &  Co.  v. 
Pfeil,  219  Pa.  520,  69  Atl.  59. 

Washington.  See  Fry  v.  Thome,  64 
Wash.  479,  117  Pac.  230. 

He  ' '  must  aver  full  performance  by 
himself,  and  a  refusal  to  perform  by 
the  other  party,  upon  tender  and  de- 
mand being  made,  or  a  suf&cient  ex- 
cuse for  failure  to  make  tender." 
Atkins  V.  Kattman,  50  Ind.  App.  233, 
97  N.  E.  174. 

Where  the  contract  is  one  for  the 
exchange  -of  stock,  and   the  plaintiff 
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occurred  or  been  performed,**  according  to  the  settled  rule. 

"Equity  will  not  interpose  to  enforce  a  part  of  a  contract,  unless 
that  part  is  clearly  severable  from  the  remainder,"  or  unless  the 
parties  have  contemplated  a  piecemeal  performance.*' 

The  fact  that  the  voting  power  of  the  stock  is  vested  in  trustees 
so  that  the  complainant  could  not  vote  it  in  any  event  will  not  pre- 
vent Specific  performance.^'* 

Specific  performance  will  be  denied  where  it  is  absolutely  impos- 
sible for  the  defendant  to  perform,  even  though  he  intentionally 
rendered  himself  nnable  to  do  so.'^     Usually,  under  such  cireiim- 


has  partly  performed  it,  and  offers  to 
fully  perform  on  performance  by  de- 
fendant, a  decree  directing  simulta- 
neous performance  by  both  is  not  open 
to  objection..  Oazier  v.  Mohr,  197  111. 
App.  550. 

If  lie  makes  a  tender  of  perform- 
ance, he  must  show  that  he  was  then 
able  to  perform  and  that  at  all  times 
since  he  has  been  ready,  able  and 
willing  to  do  so'.  Deitz  v.  Stephenson, 
51  Ore.  596,  95  Pac.  803. 

Tender  by  the  vendor  is  not  neces- 
sary where  the  vendee  has  expressed 
a  purpose  not  to  comply  with  the  con- 
tract. McCullough  V.  Sutherland,  153 
Fed.  418. 

Where  the  defendant  leaves  the  jur- 
isdiction, and  withdraws  power  from 
his  attorney  to  act  for  him,  thereby 
rendering  a  tender  to  the  stock  to  him 
impossible,  it  is  sufficient  if  the  com- 
plainant tenders  performance  in  court 
and  submits  himself  unreservedly  to 
the  court's  jurisdiction.  Henry  L. 
Doherty  &  Co.  v.  Rice,  186  Fed.  204. 

He  may  be  required  to  perform  as 
a  condition  of  requiring  other  party 
to  do  so.  United  States  Fire  Appara- 
tus Co.  v.  G.  W.  Baker  Mach.  Co.,  10 
Del.  Ch.  421,  95  Atl.  294. 

28  Deitz  V.  Stephenson,  51  Ore.  596, 
95  Pac.  803. 

89  Pantages  v.  Grauman,  191  Fed. 
317. 

In  Longino  v.  Webb  Press  Co.,  132 
La.  25,  60  So.  707,  an  objection  that 
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the  plaintifE  was  seeking  ta  enforce 
particular  stipulations  of  an  indi- 
visible contract  was  held  to  have  been 
properly  overruled  on  the  ground  that 
the  entire  contract  and  all  the  parties 
thereto  were  before  the  court  and  the 
plaintiffs  were  seeking  to  enforce  the 
contract   according  ta  its   terms. 

30  Henry  L.  Doherty  &  Co.  v.  Eiee, 
186  Fed.  204. 

31  This  rule  was  applied  where  the 
stock  standing  in  the  defendant's 
name  and  which  he  contracted  to  sell 
did  not  belong  to  him  individually, 
but  to  a  partnership  of  which  he  was 
a  member,  and  the  real  interest  of 
any  member  therein  could  only  be 
ascertained  by  a  settlement  of  the 
partnership  business.  Jones  v.  Tuni*, 
99  Va.  220,  37  S.  E.  841. 

As  where  he  is  not  the  owner  of  the 
stock.  Booth  V.  Dingley,  148  Mich. 
197,  111  N.  W.  851. 

In  a  suit  by  the  purchaser  of  stock 
for  specific  performance,  the  fact  that 
the  seller  has  sold  and  delivered  the 
stock  to  others  is  no  defense,  where 
the  latter  purchased  with  notice,  and 
are  made  parties.  Northern  Cent.  Ky. 
Co.  v.  Walworth,  193  Pa.  St.  207,  74 
Am.  St.  Eep.  683,  44  Atl.  253. 

The  inability  of  the  defendant  to 
perform  the  contract  at  the  time  he 
entered  into  it  is  a  matter  of  defense 
to  be  pleaded  and  proved  by  him.  Oa- 
zier V.  Mohr,  197  111.  App.  550. 
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stances,  a  court  of  equity  will  retain  jurisdiction  and  will  ascertain 
and  decree  the  damages  to  which  the  plaintiff  is  entitled  by  reason 
of  the  defendant's  breach,  provided  the  contract  is  clearly  proved. 
But  this  will  not  be  done  when  the  plaintiff  knew  when  he  sued  that 
specific  performance  was  impossible,  and  under  such  circumstances 
the  plaintiff  will  be  remitted  to  an  action  at  law.^^  If  relief  by  way 
of  specific  performance  is  denied,  the  court  may,  in  a  proper  case, 
retain  jurisdiction  for  the  purpose  of  ordering  an  accounting.'^  It 
is  not  necessary  to  the  statement  of  a  good  cause  of  action  that  the  bill 
show  that  the  purchaser  is  entitled  to  an  accounting  for  the  amount 
of  dividends  earned  by  the  stock.'*  The  corporation  is  not  a  neces- 
sary or  indispensable  party  to  a  suit  for  the  specific  performance  of 
a  contract  to  which  it  is  not  a  party.'* 

Upon  a  proper  showing  the  defendant  may  be  enjoined  from  dis- 
posing of  the  stock  until  the  suit  for  specific  performance  is  deter- 
mined.'^ 


§  3900. Right  as  aifected  by  nature,  validity  and  purpose  of 

contract.    To  warrant  a  decree  of  specific  performance  in  any  case 
the  contract  must  be  clearly  and  satisfactorily  proved.'''   It  must  be 


32  Jones  V.  Tunis,  99  Va.  220,  37  S. 
E.  841 ;  Hagg  v.  McGuffin,  67  W.  Va. 
456,  31  L.  E.  A.  (N.  S.)  491,  68  S.  E. 
41.  See  also  Clarke  v.  Borough  As- 
phalt Co.,  93  N.  Y.  Mise.  662,  157  N. 
Y.  Supp.  581. 

The  suit  will  be  retained  for.  the 
purpose  of  awarding  complainant 
money  compensation  where  the  de- 
fendant sells  the  stock  after  the  suit 
is  filed.  Altoona  Electrical  Engineer- 
ing &  Supply  Co.  V.  Kittanning  &  F. 
C.  St.  By.  Co.,  126  Fed.  559. 

But  even  where  the  complainant 
knows  before  he  sues  that  the  defend- 
ant has  sold  the  stock,  a  court  of 
equity  will  give  him  a  charge  or  lien 
on  the  purchase  money  in  the  hands 
of  the  purchaser.  Hogg  v.  McGuffin, 
67  W.  Va.  456,  31  L.  R.  A.  (N.  S.) 
491,  68  S.  E.  41. 

33  Where  there  is  a  trust  relation, 
and  the  bill  prays  for  an  accounting 
and  alleges  facts  warraating  such  re- 
lief. A.  D.  Smith  &  Sons  v.  Securities 
Co.  of  America,  —  Ala.  — ,  73  So.  892. 


34Bernier    v.    Griscom-Spencer    Co., 
161  Fed.  438. 
36  Lucas  V.  Milliken,  139  Fed.  816. 

36  Henry  L.  Doherty  &  Co. .  v.  Eice, 
186  Fed.  204;  Lucas  v.  Milliken,  139 
Fed.  816.  See  also  Zeiger  v.  Stephen- 
sou,  153  N.  C.  528,  69  S.  E.  611. 

Wh'ere  defendant  is  financially  ir- 
responsible. Rau  V.  Seidenberg,  53 
N.  Y.  Misc.  386,  104  N.  Y.  Supp.  798. 

37  District  of  Columbia.  Stubble- 
field -v.  Stubblefield,  32  App.  Cas.  535. 

Illinois.  Kimmel  v.  Gray,  196  111. 
App.  406. 

Louisiana.  Blanks  v.  SutelifEe,  122 
La.  448,  47  So.  765. 

New  Jersey.  Sheehan  v.  Hum- 
phreys, 81  N.  J.  Eq.  416,  83  Atl.  189, 
afE.'d  81  N.  J.  Eq.  513,  87  Atl.  1119. 

Wisconsin.  Hibbert  v.  Mackinnon, 
79  Wis.  673,  49  N.  W.  21. 

See  also  Morgan  v.  Bartlett,  75  W. 
Va.  293,  L,  E.  A.  1915  D  300,  83  S.  E. 
1001,  where  it  was  held  that  the  con- 
tract of  sale  had  been  sufficiently 
proved. 
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definite  and  certain  in  its  terms,'*  and  must  be  supported  by  a  consid- 
eration.'^    There  must  also  be  mutuality  of  obligation,*"  and  it  fol- 


38  United  States.  Lucas  v.  Milli- 
ken,  139  ^ed.  816.  See  also  Henry  L. 
Doherty  &  Co.  v.  Eice,  186  Fed.  204. 

Alabama.  Stay  v.  Tennile,  159  Ala. 
514,  49  So.  238. 

OaOlfomla.  Gilfallan  v.  Gilfallan, 
168  Cal.  23,  Ann.  Gas.  1915  D  784, 
141  Pae.  623. 

Connecticut.  Patterson  v.  Farming- 
ton  St.  Ey.  Co.,  76  Conn.  628,  57  Atl. 
853. 

Delaware.  Diamond  State  Iron  Co. 
V.  Todd,  6  Del.  Ch.  163,  14  Atl.  27, 
afe'd  8  Houst.  372. 

Illinois.  Kimmel  v.  Gray,  196  111. 
App.  406. 

Indiana.  Burke  v.  Mead,  159  Ind. 
252,  64  N.  E.  880. 

IiOuisiana.  Longiner  v.  Webb  Press 
Co.,  132  La.  25,  60  So.  707. 

Michigan..  See  Millen  v.  Potter, 
190  Mich.  262,  157  N.  "W.  101. 

IMissouri.  Butler  v.  Murphy,  106 
Mo.  App.  287,  80  S.  W.  337. 

Nevada.  Oliver  v.  Little,  31  Nev. 
476,  103  Pae.  240;  Turley  v.  Thomas, 
31  Nev.  181,  135  Am.  St.  Eep.  667, 
101  Pao.  568. 

New  Jersey.  Sheehan  v.  Hum- 
phreys, 81  N.  J.  Eq.  416,  ,83  Atl.  189, 
aff'd  81  N.  J.  Eq.  513,  87  Atl.  1119. 

Washington.  Huston  v.  Harrington, 
58  Wash.  51,  107  Pae.  874. 

A  contract  for  the  sale  of  stock  by 
whieh  the  seller  agrees  that  all  debts 
of  the  company  shall  be  paid  on  .the 
day  of  the  transfer,  and  the  purchaser 
is  to  retain  sufficient  of  the  price  to 
assure  him  that  the  company  is  free 
from  debt,  is  not  too  uncertain  to  be 
specifically,  enforced  because  it  does 
not  state  the  debts,  where  the  amount 
to  be  paid  is  fixed  and  definite.  North- 
ern Cent.  Ey.  Co.  v.  Walworth,  193 
Pa.  St.  207,  74  Am.  St.  Eep.  683,  44 
Atl.  253. 

An   agreement   to   pay   a   "reason- 


able compensation"  for  services  in 
stock,  without  designating  the  num- 
ber of  shares,  i^  too  indefinite  to  be 
specifically  enforced.  Oliver  v.  Lit- 
tle, 31  Nev.  476,  103  Pae.  240. 

39  Lucas  V.  Milliken,  139  Fed.  816; 
Wait  V.  Kern  Eiver  Mining,  Milling 
&  Developing  Co.,  157  Cal.  16,  106 
Pae.  98;  Johnston  v.  Frederick  Stearns 
&  Co.,  160  Mich.  247,  125  N.  W.  29; 
Hibbert  v.  Mackinnon,  79  Wis.  673, 
49  N.  W.  21. 

Specific  performance  will  not  be  re- 
fused merely  because  the  price  is  in- 
adequate or  excessive.  "The  differ- 
ence must  be  so  great  a^  to  lead  to  a 
reasonable  conclusion  of  fraud,  mis- 
take, or  concealment  in  the  nature  of 
fraud,  and  to  render  it  plainly 
inequitable  and  against  conscience 
that  the  contract  should  be  en- 
forced. ' '  New  England  Trust  Co. 
V.  Abbott,  162  Mass.  148,  27  L.  E.  A. 
271,  38  N.  E.  432. 

40  United  States.  Lucas  v.  MiUi- 
keu,  139  Fed.  816. 

Colorado.  Frud  v.  Houghton,  6  Colo. 
318. 

Maryland.  Eyan  v.  McLane,  91 
Md.  175,  50  L.  E.  A.  501,  80  Am.  St. 
Eep.  438,  46  Atl.  340. 

Minnesota.  First  Nat.  Bank  of 
Hastings  v.  Corporation  Securities  Co., 
128  Minn.  341,  150  N.  W.  1084. 

New  Hampshire,  Eckstein  v.  Down- 
ing, 64  N.  H.  248,  10  Am.  St.  Eep. 
404,  9  Atl.  626. 

New  York.  Waddle  v.  Cabana,  220 
N.  Y.  18,  114  N.  E.  1054,  rev'g  169 
App.  Div.  968,  154  N.  Y.  Supp.  1149; 
Dittenfass  v.  Horsley,  177  App.  Div. 
143,  163  N.  Y.  Supp.  626. 

Oregon.  Deitz  v.  Stephenson,  51 
Ore.  596,  95  Pae.  803. 

Pennsylvania.  Sherman  v.  Herr,  220 
Pa.  420,  69  Atl..  899;  Northern  Cent. 
Ey.   Co.   v.   Walworth,   193  Pa.  St, 
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lows  that  relief  will  be  denied  where  there  is  a  mere  option*^  unless 
it  is  founded  upon  a  valuable  coniideration,**  or  is  under  seal,*^  or 
has  been  accepted  by  the  party  to  Vhom  it  runs.**    Nor  will  specific 


207,  74  Am.  St.  Eep.  683,  44  Atl. 
253. 

"The  assignee  of  a  contract,  who 
has  not  assumed  the  obligations  orf  his 
assignor  thereunder,  is  not  entitled  to 
specific  performance,  although  he  al- 
leges readiness,  willingness,  and  abil- 
ity to  perform  the  obligations  of  his 
assignor."  Dittenfass  v.  Horsley,  177 
K.  Y.  App.  Div.  143,  163  N.  Y.  Supp. 
626. 

The  principle  that  contracts  must 
bo  mutual — ^must  bind  both  parties  or 
neither — to  entitle  one  of  the  parties 
to  specific  performance,  does  not  mean 
that  in  every  case  each  party  must 
have  the  same  remedy  for  a  breach 
by  the  other,  but  that  the  contract 
reust  be  enforceable  on  both  sides,  in 
some  manner,— not  necessarily  en- 
forceable on  both  sides  by  specific  per- 
formance. Northern  Cent.  By.  Co.  v. 
Walworth,  193  Pa.  St.  207,  74  Am.  St. 
Eep.  683,  44  Atl.  253.  And  see  to  the 
same  effect  Eckstein  v.  Downing,  64  N 
H.  248,  10  Am.  St.  Rep.  404,  9  Atl. 
026. 

Specific  performance  of  a  contract 
for  the  sale  of  stock  which  requires 
the  purchaser  to  give  his  note  for  the 
price  will  not  be  denied  for  lack  of 
mutuality  because  of  the  death  of  the 
purchaser,  where  the  stock  is  to  be 
held  as  security  by  the  seller.  The 
note  is  merely  evidence  of  the  indebt- 
edness, and  the  obligation  to  pay  is 
not  affected  by  the  purchaser's  death. 
Waddle  v.  Cabana,  220  N.  Y.  18,  114 
N.  E.  1054,  rev'g  169  N.  Y.  App.  Div. 
968,  154  N.  Y.  Supp.  1149. 

41  Dittenfass  v.  Horsley,  177  N.  T. 
-4.pp.  Div.  143,  163  N.  Y.  Supp.  626. 

Eyan  v.  McLane,  91  Md.  175,  50 
L.  E.  A.  501,  80  Am.  St.  Rep.  438,  46 
A.tl.  340.  In  this  case  it  was  held 
that  a  court  of-  equity  would  not  de- 


cree specific  performance  of  a  con- 
tract to  sell  stock  made  by  a  commit- 
tee representing  a  pool  of  the  stoci 
of  a  corporation  pooled  for  a  period 
of  years  for  voting  purposes  under 
an  agreement  wherein  it  was  stipu- 
lated that  ndne  of  the  stock  pooled 
should  be  sold  without  the  consent  of 
the  owners  of  three-fourths  of  the 
stock  represented  in  the  pool,  and 
v/hich  contract  provided  that  the  buy- 
er should  take  all  the  stock  which 
should  be  pooled  before  a  certain 
date,  or,  in  case  of  his  failure  to  com- 
plete the  contract,  forfeit  as  liqui- 
dated damages  a  sum  of  money  paid 
on  account  of  the  stock  so  purchased, 
since  this  contract  constituted,  not  a 
sale,  but  a  mere  option  to  purchase. 

42  First  Nat.  Bank  of  Hastings  v. 
Corporation  Securities  Co.,  128  Minn. 
S41,  150  N.  W.  1084. 

43  Hogg  V.  McGuffin,  67  W.  Va.  456, 
31  L.  R.  A.  (N.  S.)  491,  68  S.  E. 
41. 

Specific  performance  may  be  de- 
creed where  the  option  is  under  seal 
and  recites  the  receipt  of  a  consid- 
eration. Watkins  v.  Robertson,  105 
Va.  269,  5  L.  R.  A.  (N.  S.)  1194,  115 
Am.  St.  Rep.  880,  54  S.  E.  33. 

44  Dittenfass  v.  Horsley,  177  N.  Y. 
App.  Div.  143,  163  N.  Y.  Supp.  626. 

Where  the  party  to  whorm  the  op- 
tion runs  accepts  it  and  tenders  per- 
formance, it  becomes  a  bilateral  con- 
tract. First  Nat.  Bank  of  Hastings  v. 
Corporation  Securities  Co.,  128  Minn. 
341,  150  N.  W.  1084. 

Although  the  contract  is  conditional 
or  unilateral  and  is  not  binding  upon 
the  promisor  until  the  condition  is 
performed,  it  becomes  absolute  and 
ni^jtual  upon  such  performance,  and  a 
decree  of  performance  cannot  then  be 
prevented  by  setting  up  the  original 
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performance  be  granted  where  the  contract  is  contrary  to  public  pol- 
icy,** or  where  there  has  been  fraud,*^  mistake,*''  breach  of  trust,*' 
or  laches,**-  or  for  any  other  reason  a  decree  for  specific  performance 
would  be  inequitable  or  unjust.*" 


]ack  of  mutuality.  J'rue  v.  Houghton, 
G  Colo.  318. 

See  also  §  3858,  supra. 

15  Ryan  V.  McLane,  .  91  Md.  175, 
50  L.  B.  A.  501,  80  Am.  St.  Bep.  438, 
46  Atl.  340;  Noyes  v.  Marsh,  123  Mass. 
286;  Volney  v.  Nixon,  68  N.  J.  Eq. 
605,  60  Atl.  189,  aff'g  67  N.  J.  Eq. 
457,  58  Atl.  75.  See  also  Henry  L. 
Doherty  &  Co.  v.  Bice,  186  Fed.  204. 

48  United  States.  Moline  Plow  Co. 
of  Kansas  City,  Missouri  v.  Carson, 
72  Fed.  387.  See  also  Henry  L.  Do- 
herty  &  Co.  v.  Eiee,  186  Fed.  204. 

Delaware.  Diamond  State  Iron  Co. 
V.  Todd,  6  Del.  Ch.  163,  14  Atl.  27, 
afe'd  8  Houst.  372. 

Louisiana.  See  Blanks  v.  SutclifCe, 
122  La.  448,  47  So.  765. 

Maryland.  McLaughlin  v.  Leon- 
hardt,  113  Md.  261,  77  Atl.  647. 

Washington.  Huston  v.  Harrington, 
58  Wash.  51,  107  Pac.  874. 

47  McLaughlin  v.  Leonhardt,  113 
T.Id.  261,  77  Atl.  647.  See  a^so  Henry 
L.  Doherty  &  Co.  v.  Bice,  186  Fed. 
C04. 

In  such  an  action  parol  evidence 
that  the  intention  of  the  parties  was 
different  from  that  expressed  in  the 
contract  may  be  considered.  Newton 
V.  Wooley,  105  Fed.  541. 

The  defendant  may  show  by  parol 
that,  through  the  mistake  of  both  or 
either  of  the  parties,  the  writing  does 
not  express  the  real  agreement,  or 
that  it  was  entered  into  through  a 
mistake  as  to  its  subject-matter  or 
its  terms.  McLaughlin  v.  Leonhardt, 
113  Md.  261,  77  Atl.  647. 

48  Deitz  V.  Stephenson,  51  Ore.  596, 
95  Pac.  803. 

Where  one  corporation  owned  stack 
in  another  and  authorized  a  commit- 
tee from  its  board  of  directors  to  en- 


ter into  contract  for  the  sale  of  the 
shares  of  stock  of  the  latter  com- 
pany, and  the  committee  directors  in- 
serted in  the  contract  of  sale  a  pro- 
vision that  they  should  have  an  op- 
tion to  deliver  shares  owned  by  them 
in  the  latter  company  to  the  pur- 
chaser at  same  price,  such  option  not 
being  secured  to  the  remaining  stock- 
holders, upon  objection  by  the  cor- 
poration and  its  stockholders  the  court 
refused  to  decree  specific  perform- 
ance of  the  contract.  The  committee 
directors  "occupied  a  fiduciary  posi- 
tion," said  the  coTirt,  "in  which  they 
are  practically  to  be  regarded  as  trus- 
tees for  the  stockholders  as  cestuis  que 
trust."  Kelsey  v.  New  England  St. 
By.  Co.,  62  N.  J.>  Eq.  742,  48  Atl. 
1001.  It  was  further  held  that  .the 
committee  was  only  the  special 
agent  of  the  corporation,  and  hence 
that  the  purchaser  was  charge- 
able with  notice  of  its  powers,  and 
that  as  the  agreement  itself  recited 
that  the  committee  was  acting  "by 
the  written  consent  of  the  directors, ' ' 
this  made  it  his  duty  to  learn  what 
such  consent  disclosed,  and  charged 
him  with  notice  that  they  were  not 
authorized  to  secure  any  exclusive 
personal  advantage  from  the  contract. 

49  Moloney  v.  Cressler,  236  Fed.  636; 
Mundy  v.  Davis,  20  Fed.  353  ;  Diamond 
State  Iron  Co.  v.  Todd,  6  Del.  Ch.  163, 
14  At;.  27,  afe'd  8  Houst.  (Del.)  372; 
Schimpff  V.  Dime  Deposit  &  Discotmt 
Bank,  208  Pa.  380,  57  Atl.  767;  Eogers 
V.  Van  Nortwick,  87  Wis.  414,  58  N. 
W.  757. 

BO  United  States.  Newton  v. 
Wooley,  105  Fed.  541.  See  also  Henry 
L.  Doherty  &  Co.  v.  Eiee,  186  Fed. 
204. 

California.      Gilfallan   v.    Gilfallan, 
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The  court  "will  look  to  the  substance  of  the  transaction,  to  the 
purpose  of  the  agreement  and  the  real  understanding  of  the  parties, 
whether  expressed  in  the  written  contract  or  not,  and  will  never 
decree  the  specific  performance  of  a  contract  when  its  enforcement 
will  defeat  the  primary  object  of  the  agreement  and  the  real  under- 
standing of  the  parties. ' '  ^^  Specific  performance  of  an  agreement 
to  take  stock  in  a  corporation  to  be  formed  will  not  be  decreed  where 
the  corporation  attempted  to  be  organized  is  not  a  corporation  de 
jure.** 

It  has  been  held  in  several  cases  that  a  court  of  equity  will  not 
enforce  specific  performance  of  a  contract  to  sell  stock  in  a  corpora- 
tion, where  it  appears  that  the  object  is  to  place  t^-e  control  of  the 
corporation  in  the  hands  of  the  plaintiff  and  his  associates,  even 
though  the  contract  is  valid.*'    But  the  weight  of  authority  is  to  the 


168  Cal.  23,  Ann.  Cas.  1915  D  784,  141 
Pac.  623;  Wait  v.  Kern  River  Mining, 
Milling  &  Developing  Co.,  157  Cal. 
16,  106  Pac.  98. 

Connecticut.  Clowes  v.  Miller,  74 
Conn.  287,  50  Atl.  728. 

Delaware.  Diamond  State  Iron  Cc. 
V.  Todd,  6  Del.  Ch.  163,  14  Atl.  27, 
aff'd  8  Houst.  372. 

Maryland.  McLaughlin  v.  Leon- 
hardt,  113  Md.  261,  77  Atl.  647;  %an 
V.  McLane,  91  Md.  175,  50  L.  E.  A. 
501,  80  Am.  St.  Eep.  438,  46  Atl.  340. 

Missouri.  Butler  v.  Murphy,  106 
Mo.  App.  287,  80  S.  W.  337. 

New  York.  Tork  v.  Seailes,  97 
App.  Div.  331,  90  N.  Y.  SuppL  37, 
aff'd  189  N.  Y.  573,  82  N.  E.  1134. 

Pennsylvania.  "Schimpff  v.  time  De- 
posit &  Discount  Bank,  208  Pa.  380, 
57  Atl.  767. 

Belief  will  be  denied  where  the 
contract  is  unfair,  one-sided,  and  un- 
eonBeiomable,  and  its  enforcement 
would  be  very  oppressive  on  the  de- 
fendant. Newton  v.  Wooley,  105  Fed. 
541. 

Where  a  contract  to  purchase  stock 
provided  that  the  purchaser  should 
take  all  the  stock  that  was  pooled  for 
voting  purposes  under  an  agreement 
whereby   the    owners   agreed    not   to 


sell  the  stock  during  a  period  of  years 
without  the  consent  of  the  owners  of 
three-fourths  of  the  stock  pooled,  and 
the  purchaser  had  natice  of  the  pur- 
pose of  the  pool,  it  was  held  that  spe- 
cific performance  .  of  the  contract 
would  not  be  decreed  at  the  suit  of 
the  purchaser,  since,  if  the  pooling 
agreement  was  void  as  contrary  to 
public  policy,  the  contract  to  purchase 
was  ,80  connected  therewith  that  it 
would  be  inequitable  to  enforce  it, 
and  if  the  pooling  agreement  was 
valid,  the  owners  of  three-fourths  of 
the  stock  in  the  podl .  had  not  con- 
sented to  the  contract,  and  it  was 
therefore  inefEectual.  Byan  v.  Mc- 
Lane, 91  Md.  175,  50  L.  E.  A.  501,  80 
Am.  St.  Eep.  438,  46  Atl.  340. 

51  Clowes  V.  Miller,  74  Conn.  287, 
50  Atl.  728. 

62  Burke  v.  Mead,  159  Ind.  252,  64 
N.  E.  880. 

B3ln  re  Foil's  Appeal,  91  Pa.  St. 
434,  36  Am.  Eep.  671,  which,  however, 
was  questioned  in  Northern  Cent.  Ey. 
Co.  V.  Walworth,  193  Pa.  St.  207,  74 
Am.  St.  Eep.  683,  44  Atl.-  253. 

In  Henry  L.  Doherty  &  Co.  v.  Eice,  « 
186  Fed.  204,  it  is  said:  "The  doctrine 
that  a  contract  for  the  sale  of  corpo- 
rate shares  of  stock  will  not  be  en- 
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contraiy.^*  And  it  is  generally  held  that  the  fact  that  the  stock  -will 
give  the  purchaser  control  of  the  corporation  is  in  itself  a  reason  for. 
granting  him  relief.*^ 

> 

§  3901. Necessity  for  mutuality  of  remedy.     Some  courts 

have  held  that  there  must  be  mutuality  of  remedy  to  warrant  specific 
performance,*®  while  others  hold  that  mutuality  of  remedy  is  not 
the  sole  test  of  specific  enforceability,  and  is  not  always  essential 
thereto.*'' 

Some  of  the  courts  which  adopt  the  rule  that  mutuality  of  remedy 
is  essential  hold  that  such  mutuality  must  exist  at  the  time  the  con- 
forced  if  the  purchaser  desires  there- 
by to  gain  control  of  a  corporation, 
whether  or  not  competition  is  in- 
volved, has  received  recognition  in 
only  two  or  three  states  of  the  Union. 
All  the  cases  are  based  on  Foil's 
Appeal,  91  Pa.  434,  36  Am.  Eep.  671, 
which  has  since  been  repudiated  in 
the  state  which  gave  birth  to  the  doc- 
trine. ' ' 

In  Ryan  v.  McLane,  91  Md.  175,  50 
L.  E.  A.  501,  80  Am.  St.  Eep.  438, 
46  Atl.  340,  the  court  refused  to  en- 
force such  a  contract  on  the  ground 
that  it  would  be  inequitable  under 
the  circumstances,  but  said  that  they 
did  not  wish  to  be  understood  as  say- 
ing that  a  court  of  equity  would 
never,  under  any  circumstances,  en- 
force a  contra;fet  for  the  purchase  of 
a-  controlling  interest. 

In  McLaughlin  v.  Leonhardt,  113 
Md.  261,  77  Atl.  647,  specific  per-' 
formance  of  a  contract  which  would 
have  had  this  effect  was  refused  on 
the  ground  that  it  would  be  inequita- 
ble to  enforce  it  under  the  particu- 
lar circumstances  of  the  case. 

See  also  Schmidt  v.  Pritchard,  135 
Iowa  240,  112  N.  W.  801;  Gage  v. 
Fisher,  5  N.  D.  297,  31  L.  R.  A.  557, 
65  N.  W.  809. 
,  64  Henry  L.  Doherty  &  Co.  v.  Eiee, 
186  Fed.  204;  O'Neill  v.  Webb,  78  Mo. 
App.  1. 

55  See  §  3899,  supra. 


66  United  States.  Pantages  v. 
Grauman,  191  Fed.  317;  McCullough 
V.  Sutherland,  153  Fed.  418. 

Delaware.  See  Diamond  State  Iron 
Co.  V.  Todd,  6  Del.  Ch.  163,  14  Atl. 
27,  afe'd  8  Houst.  372. 

Minnesota.  See  First  Nat.  Bank  of 
Hastings  v.  Corporation  Securities  Co., 
128  Minn.  341,  150  N.  W.  1084. 

New  York.  See  Waddle  v.  Cabana, 
220  N.  Y.  18,  114  N.  E.  1054,  rev'g 
169  App.  Div.  968,  154  N.  Y.  Supp. 
1149,  where  the  remedy  was  held  to 
be  mutual. 

Oregon.  Deitz  v.  Stephenson,  51 
Ore.  596,  95  Pae.  803. 

West  Virginia.  Bumgardner  v.  Lea- 
vitt,  35  W.  Va.  194,  12  L.  E.  A.  776, 
13  S.  E.  67. 

If  a  covenant  by  the  purchaser  is 
of  such  a  character  that  equity  would 
not  specifically  enforce  it  at  the  in- 
stance of  the  seller,  and  the  contract 
is  not  severable,  specific  performance 
will  not  be  decreed  at  the  instance 
of  the  purchaser.  Pantages  v.  Grau- 
man, 191  Fed.  317. 

67  First  Nat.  Bank  of  Hastings  -v. 
Corporation  Securities  Co.,  128  Minn. 
341,  150  N.  W.  1084.  See  also  True 
V.  Houghtom,  6  Colo.  318;  G.  W.  Baker 
Mach.  Co.  V.  United  States  Fire  Ap- 
paratus Co.,  —  Del.  — ,  97  Atl.  613, 
rev'g  judgment  10  Del.  Ch.  421,  95 
Atl.  294;  Turley  v.  Thomas,  31  Nev. 
181,  135  Am.  St.  Eep.  667,  101  Pae. 
568. 
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tract  is  executed,*'  and  that  neither  performance  *'  nor  an  offer  or 
tender  of  performance  *"  of  those  provisions  the  performance  of  which 
could  not  be  compelled  in  equity  is  sufficient  to  relieve  the  case  of  the 
lack  of  mutuality  as  to  remedy.  On  the  other  hand,  it  has  been  held 
that  it  is  "sufficient  if  mutual  enforcement  is  practicable  when  per- 
formance is  decreed,  so  that  the  court  may  then  be  able  to  enforce 
all  of  the  terms  of  the  contract  at  once  in'praesenti  and  have  the  power 
to  superintend  the  performance  of  the  conditions  of  the  contract  by 
each  of  the  parties  and  in  all  its  parts. "  ®^  So  it  has  been  held  that 
there  is  no  want  of  mutuality  of  remedy  if  the  provisions  which  could 
not  be  specifically  enforced  have  been  fully  performed,®^  or  if  the 
party  seeking  specific  performance  offers  to  perform  on  his  part,  and 
unreservedly  submits  himself  to  the  court  to  decree  whatever  may  be 
proper  in  enforcing  the  rights  of  the  other  party  to  the  contract.^' 


B8  The  remedy  will  not  avail  ' '  un- 
less both  parties  at  the  time  the  con- 
tract is  executed  have  the  right  to  re- 
sort to  equity  for  its  specific  per- 
formance." Pantages  v.  Grauman, 
191  Fed.  317. 

59  Where  the  contract  is  not  spe- 
cifically enforceable  against  one  of 
the  parties  at  the  time  of  its  execu- 
tion, he  cannot,  by  subsequent  per- 
formance of  those  conditions  that 
could  not  be  specifically  enforced,  put 
himself  in  a  position  to  demand  spe- 
cific enforcement  against  the  other 
party.  Pantages  v.  Grauman,  191  Fed. 
317. 

60  So  where  a  contract  for  the  sale 
of  stock  binds  the  buyer  to  furnish 
the  personal  services  of  himself  and 
his  wife,  the  case  is  not  taken  out  of 
the  rule  by  an  offer  to  perform  such 
services.  Deitz  v.  Stephenson,  51  Ore. 
596,  95  Pac.  803. 

61  First  Nat.  Bank  of  Hastings  v. 
Corporation  Securities  Co.,  128  Minn. 
341,  150  N.  W.  1084. 

62Turley  v.  Thomas, .  31  Nev.  181, 
135  Am.  St.  Eep.  667,  101  Pac.  568; 
Bumgardner  v.  Leavitt,  35  W.  Va. 
194, 12  L.  E.  A.  776,  13  S.  E.  67. 

A  contract  for  the  delivery  of  stock 
in  payment  for  personal  services  to 
be  rendered   may   be   specifically   en- 


forced by  the  person  to  whom  deliv- 
ery is  to  be  made  where  such  serv- 
ices have  been  fully  performed,  al- 
though the  courts  would  not  have 
compelled  their  specific  performance. 
Turley  v.  Thomas,  31  Nev.  181,  135 
Am.  St.  Eep.  667,  101  Pac.  568. 

The  fact  that  a  contract  by  a  cor- 
poration to  convey  stock  to  an  em- 
ployee in  consideration  for  services 
to  be  rendered  contains  a  provision 
requiring  him  to  offer  the  stock  to  the 
corporation  before  transferring  it  to 
anyone  else,  which  cannot  be  specifi- 
cally enforced,  does  not  deprive  the 
employee  of  his  right  to  specific  per- 
formance after  the  stock  has  been 
fully  paid  for.  Johnston  v.  Frederick 
Stearns  &  Co.,  160  Mich.  247,  125  N. 
W.  29. 

In  Wait  V.  Kern  Eiver  Mining,  Mill- 
ing &  Developing  Co.,  157  Cal.  16,  106 
Pac.  98;  Fleishman  v.  Woods,  135 
Cal.  256,  67  Pac.  276;  and  in  Safford 
v.  Barber,  74  N.  J.  Eq.  352,  70  Atl. 
371,  the  court  decreed  specific  per- 
formance of  a  contract  to  give  the 
complainant  stock  in  compensation 
for  services,  where  the  services  had 
been  performed.  The  question  of 
mutuality  of  remedy  was  not  dis- 
cussed or  referred  to. 

63  First  Nat.  Bank  of  Hastings  v. 
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XXVI.      PLEDGES,   MOETGAGES  AND  LEASES  OP  STOCK 

§  3902,  Shares  of  stock  may  be  pledged.  Since  possession  must 
uniformly  accompany  a  pledge,'*  and  since  shares  of  stock  are  of  an 
incorporeal  nature,  and  hence  are  incapable  of  manual  delivery ,8*  it 
was  formerly  thought  that  shares  of  stock  could  not  be  the  subject 
of  a  pledge.®®  A  contrary  doctrine  is  now  well  settled,  however,  and 
it  can  no  longer  be  doubted  that  shares  of  stock  may  be  pledged  as 
collateral  security.®'' 

§  3903.  Nature,  essentials  and  validity  of  contract  of  pledge  gen- 
erally,   "A  pledge  is  a  transfer  of  personal  property  as  a  security 


Corporation  Securities  Co.,  128  Minn. 
341,  150  N.  W.  1084. 

The  court  may  decree  specific  per- 
formance of  an  option  to  sell  stock, 
which  originally  is  enforceable  only 
at  the  option  of  the  seller,  where  the 
latter  exercises  the  option  prior  to 
bringing  the  action,  and  tenders  per- 
formance on  his  part.  First  Nat.  Bank 
of  Hastings  v.  Corporation  Securities 
Co.,  128  Minn.  341,  150  N.  W.  1084. 
See  also  Frue  v.  Houghton,  6  Colo. 
318. 

"The  objection  of  want  of  mutual- 
ity of  remedy  in  the  sense  in  which 
equity  uses  those  terms  no  longer  ex- 
ists. Complainants  seeking  specific 
performance  offer  to  perform  on  their 
part  and  unreservedly  submit  them- 
selves to  the  court  to  decree  whatever 
•  may  be  proper  in  enforcing  the  rights 
of  the  Other  party  to  the  contract.  If 
defendants  accept  their  offer,  com- 
plainants cannot  lafterwards  retract 
it,  and  thus  escape  a  decree  in  favor 
of  the  defendants.  If,  on  the  other 
hand,  defendants  refuse  the  offer,  and 
unsuccessfully  resist  specific  per- 
formance, they  cannot  be  compelled  to 
perform  unless  performance  of  every 
stipulation  of  the  contract  for  their 
benefit  is  likewise  coerced  from  com- 
plainants. In  either  event  cormplete 
enforcement  of  the  legal  and  equita- 
ble rights  pf  the  parties  will  be  ef- 


fected by  one  comprehensive  decree, 
and  the  defendant  cannot  be  remit- 
ted to  a  court  of  law  for  the  enforce- 
ment of  any  of  their  rights."  Henry 
L.  Doherty  &  Co.  v.  Eice,  186  Fed. 
204.  Quoted  with  approval  in  Firflt 
Nat.  Bank  of  Hastings  v.  Corpora- 
tion Securities  Co.,  128  Minn.  341, 
150  N.  W.  1084. 
■  64  See  §  3905,  infra, 

65  See  §  3430,  supra. 

66  See  Wilson  v.  Little,  2  N.  T.  443, 
51  Am.  Deo.  307. 

67  New  Orleans  Nat.  Banking  Ass'n 
V.  P.  S.  Wiltz  &  Co.,  10  Fed.  330;  Cplt 
V.  Ives,  31  Conn.  25,  81  Am.  Dec.  161; 
Wilson  V.  Little,  2  N.  Y.  443,  51  Am. 
Dec.  307.  See  also  the  cases  cited  in 
the  following  sections  of  this  subdi- 
vision. 

"Strictly  speaking,  stock  being  of 
an  incorporeal  nature,  is  not  capable 
of  being  pledged,  as  there  cannot  be  a 
delivery  of  iptangible  property.  It 
may  be,  and  frequently  is,  hypothe- 
cated, which  is  a  pledge  in  a  second- 
ary sense."  Dueber  Watch  Case 
Mfg.  Co.  V.  Daugherty,  62  Ohio  St. 
589,  57  N.  B.  455. 

But  a  mere  subscription  to  stock 
which  has  never  been  issued  or  de- 
livered to  the  subscriber  or  paid  for 
by  him.  while  it  may  give  him  some 
qualified  interest  in  or  right  to  the 
stock,    constitutes   no    tangible   right 
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for  a  debt  or  other  obligation."  ^*  "A  pledge  is  something  more  than 
a  simple  lien.  It  is  a  deposit  or  delivery  of  possession  and  control  of 
property,  made  as  security  for  debt,  vesting  a  right  to  the  property 
in  the  pledgee  to  the  full  extent  necessary  to  protect  and  collect  the 
debt.  "89 

In  order  to  constitute  a  pledge  of  corporate  stock  there  must  be  a 
contract  whereby  the  stock  is  held  as  security.'"*  The  minds  of  the 
parties  must  have  met  with  respect  to  the  subject-matter,'''^  and  their 
agreement  must  have  been  supported  by  a  sufficient  consideration.''^ 


capable    of    being    pledged.      Cattle- 
.men'p    Trust    Co.    of    Ft.    Worth    v. 
Turner,  —  Tex.  Civ.  App.  — ,  182  S. 
W.  438. 

68  Morgan  v.  Jolin^,  84  Ore.  557, 
165  Pac!  369. 

It  "is  a  bailment  as  security  for  an 
obligation."  Helliwell,  Stock  & 
Stockholders,  §  356.  Quoted  in  First 
Kat.  Bank  of  St.  Johns  v.  Multnomah 
State  Bank,  .^  Ore.  — ,  170  Pac.  534. 

"At  common  law  a  pledge  is  a  bail- 
ment of  personal  property,  as  a  se- 
curity for  some  debt  or  engagement." 
Hyams  v.'  Bamberger,  10  Utah  3,  36 
Pae.  202. 

69  Austin  V.  Hayden,  171  Mich.  38, 
Ann.  Cas.  1915  B  894,  137  N.  W.  317. 
See  also  First  Nat.  Bank  of  Omaha, 
Nebraska  v.  Illinois  Trust  &  Savings 
Bank,  84  Fed.  34.  See  also  Brittan  v. 
Oakland  Bank  of  Savings,  124  Cal. 
282,  71  Am.  St.  Bep.  58,  57  Pac.  84. 

70  Wilkinson  v.  Misner,  158  Mo. 
App.  551,  138  S.  W.  931. 

'1  Wilkinson  v.  Misner,  158  Mo. 
App.  551,  138  S.  W.  931. 

In  Schwind  v.  Boyce,  94  Md.  510,  51 
Atl.  45,  the  evidence  was  held  to  show 
a  pledge  of  stock  subscribed  for  by 
an  employee  of  the  corporation  to  its 
president  to  secure  sums  advanced  or 
guaranteed  by  him. 

A  court  of  equity  may  reform  a  con- 
tract of  pledge  by  inserting  words 
omitted  through  a  mutual  mistake  of 
fact,  even  after  the  pledgor  has  be- 
come bankrupt.     First  Nat.  Bank  of 


Waterloo  v.  Bacon,  113  N.  Y.  App. 
Div.  612,  98  N.  Y.  Supp.  717,  afE'd 
198  N.  Y.  533,  82  N.  E.  1126,  216  U. 
S.  134,  54  L.  Ed.  418. 

As  to  the  effect  of  duress,  see  Mac- 
Farland  v.  Liberty  Nat.  Bank  of 
New  York,  166  N.  Y.  Supp.  393. 

72  Wilkinson  v.  Misner,  158  Mo. 
App.  551,  138  S.  W.  931. 

An  agreement  that  the  seller  of 
stock  is  to  hold  the  same  as  security 
for  payment  of  the  purchase  price  is 
supported  by  a  sufacient  considera- 
tion. Loveless  v.  Bridges,  136  6a. 
338,  71  S.  B.  166. 

A  pledge  made  to  secure  perform- 
ance of  an  agreement,  for  a  valuable 
consideration,  to  sell  at  a  profit  other 
stock  sold  by  the  pledgor  to  the 
pledgee  is  supported  by  a  sufSoient 
consideration.  Jones  v.  Dimmick,  178 
Ala.  296,  59  So.  623. 

An  antecedent  debt  is  sufficient 
consideration  to  support  a  pledge. 
Martin  v.  Bankers '  Trust  Co.,  18  Ariz. 
55,  156  Pae.  87;  Hickak  v.  Cowper- 
thwait,  210  N.  Y.  137,  Ann.  Cas. 
1915  B  1002,  103  N.  E.  1111,  aff'g 
judgment  147  N.  Y.  App.  Div.  900,  131 
N.  Y.  Supp.  838,  and  modifying  judg- 
ment 147  N.  Y.  App.  Div.  121,  131  N. 
Y.  Supp.  829. 

The  extension  of  the  time  for  pay- 
ment of  an  existing  indebtedness  is  a 
sufficient  consideration  to  support  a 
pledge  of  stock  to  secure  it.  Central 
Sav.  Bank  v.  Smith,  43  Colo.  90,  95 
Pac.  307. 
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The  contract  need  not  necessarily  be  an  express  one,  but  it  may  be 
implied  from  the  facts  and  circumstances  of  the  case.'"  "No  formal 
agreement  is  necessary  to  establish  a  pledge  so  long  as  the  agreement 
be  clearly  express  or  implied."'"* 

A  person  may  pledge  stock  belonging  to  another  with  the  consent 
of  the  owner,''^  and  a  stockholder  may  pledge  stock  owned  by  him 
individually  for  the  purpose  of  obtaining  money  for  the  benefit  of 
the  corporation.''^  If  he  does  so,  and  the  stock  is  lost  to  him  because 
.of  the  failure  of  the  corporation  to  pay,  he  does  not  thereby  become 
entitled  to  other  stock  of  the  same  value  and  to  the  same  amount, 
but  merely  stands  as  a  creditor  of  the  company  to  the  amount  of  the 
sum  advanced  to  it.''"' 

A  void  pledge  creates  no  lien,  and  gives  the  pledgee  no  right  to  the 
possession  of  the  stock.''*  And  stock  pledged  to  secure  the  payment 
of  money  owing  under  a  void  contract  may  be  recovered  by  the 
pledgee.'" 

A  pledge  of  stock  of  a  corporation  whose  charter  has  expired  may 
be  regarded  as  a  pledge  of  the  assets  of  the  company  itself.*** 


But  equity  will  not  enforce  a  prom- 
ise to  transfer  stock  as  security  based 
on  a  past  consideration,  as  distin- 
guished  from  a  present  or  future  one. 
Andrews  v.  Guayaquil  &  Q.  E.  Co.,  73 
N.  J.  Eq.  150,  75  Atl.  812,  judgment 
aflf'd  75  N.  J.  Eq.  535,  72  Atl.  355. 

TSLeary  v.  United  States,  229  Eed. 
€60;  Wilkinson  v.  Misner,  158  Mo. 
App.  551,  138  S.  "W.  931. 

Where  it  appears  that  the  property 
is  held  by  the  creditor  as  collateral  se- 
curity to  a  debt,  with  the  coasent  of 
the  owner,  for  a  sufficient  considera- 
tion, there  is  a  contract  of  pledge,  al- 
though it  is  not  ail  express  one.  Wil- 
kinson V.  Misner,  158  Mo.  App.  551, 
138  S.  W.  931. 

But  the  mere  withholding  by  one 
person  of  the  stock  of  another,  with 
the  declaration  that  it  will  be  withheld 
until  a  debt  of  the  owner  is  paid, 
does,  not  of  itself  constitute  a  pledge, 
even  though  the  owner  fails  to  object 
at  the  time  when  such  declaration  is 
made.  Wilkinson  v.  Misner,  158  Mo. 
App.  551,  138  S.  W.  931. 

The  relation  of  pledgee  and  pledgor 


exists  between  a  broker  and  his  cus- 
tomer by  operation  of  law,  where  the 
former  advances  the  full  amount  nec- 
essary to  purchase  stock  for  the  latter. 
Content  v.  Banner,  184  N.  Y.  121,  6 
Ann.  Cas.  106,  76  N.  E.  913,  rev'g 
judgment  96  N.  Y.  App.  Div.  625, 
88  N.  T.  Supp.  1095. 

74  Dexter  Horton  Nat.  Bank  v. 
Washington-Alaska  Bank,  86  Wash. 
452,  150  Pac.  1176,  where  the  pledge 
was  held  to  have  been  sufficiently  es- 
tablished. 

75  Greene  v.  Faber,  158  N.  Y.  App. 
Div.  149,  143  N.  Y.  Supp.  27 ;  Hickok 
V.  Cowperthwait,  137  N.  Y.  App.  Div. 
94,  122  N.  Y.  Supp.  28. 

76  Dempster  v.  Eosehill  Cemetery 
Co.,  206  111.  261,  68  N.  E.  1070'. 

77  Dempster  v.  Eosehill  Cemetery 
Co.,  206  111.  261,  68  N.  E.  1070. 

78  Smith  v.  Becker,  192  Mo.  App. 
597,  184  S.  W.  943. 

79  Willcox  v.  Edwards,  162  Cal.  455, 
Ann;  Cas.  1913  C  1392,  123  Pac.  276. 

80  Scott  V.  Davis,  —  Mo.  App. — , 
200  S.  W.  723. 
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"The  rights  of  the  parties  with  respect  to  the  debt,  and  the  stock 
pledged  as  security,  are  governed  by  the  laws  of  the  state  *  *  * 
where  the  contract  was  made  and  where  the  parties  resided."  '^ 

§3904.  Fledges^  mortg'ages  and  sales  distinguished.  The  differ- 
ence between  a  pledge  and  a  mortgage  at  common  law  is  that  in  the 
former  the  possession  only  is  transferred,  while  in  the  latter  the  title 
is  transferred,  either  with  or  without  the  possession.'^  "It  is  often 
difficult  to  determine  whether  a  given  transaction  is  a  mortgage  or 
a  pledge  when  possession  of  the  property  is  delivered  to  the  cred- 
itor."*^ The  question  is  one  of  construction,  and  depends  upon  the 
intent  of  the  parties.**  In  case  of  doubt  the  law  favors  the  conclu- 
sion that  the  transaction  is  a  pledge  rather  than  a  mortgage.*^  And 
it  has  been  said  that  "the  general  rule  is  that  an  assignment  and 
transfer  of  shares  of  stock  in  a  corporation  by  a  debtor  as  security 
for  a  debt  is  a  pledge,  and  not  a  mortgage."*^    If  shares  of  stock 


81  Warrior  Goal  &  Coke  Co.  v.  Na- 
tional Bank  of  Augusta  (Ala.),  53 
So.  997. 

82  United  States.  Casey  v.  Gaya- 
roc,  96  TJ.  S.  467,  24  L.  Ed.  779;  Na- 
tional Bank  of  Commerce  in  St.  Louis 
V.  .Equitable  Trust  Co.  of  New  York, 
227  Fed.  526,  rev'g  judgment  211  Fed. 
688. 

Alabama.  Gilmer  v.  Morris,  80  Ala. 
78,  60  Am.  Eep.  85. 

Arizona.  Martin  v.  Bankers '  Trust 
Co.,  18  Ariz.  55,  156  Pae.  87. 

Arkansas.  Merchants'  &  Farmers' 
Bank  v.  Citizeas'  Bank,  125  Ark. 
131,  187  a  W.  650. 

OaJifomia.  Brewster  v.  Hartley, 
.  37  Gal.  15,  99  Am.  Dec.  237. 

Oregon.  Irving  Park  Ass'n  v. 
■Watson,  41  Ore.  95,  67  Pae.  945.  ' 

TJtali.  Hyams  v.  Bamberger,  10 
Utah  3,  36  Pae.  202. 

' '  Speaking  generally,  the  distinction 
between  a  mortgage  and  pledge  of 
personal  property  is  that  in  the  for- 
mer the  thing  pledged  must  be  de- 
livered to  the  pledgee,  while  in  the 
latter  the  possession  may  remain  with 
the  mortgagor."  Irving  Park  Ass'n 
V.  Watson,  41  Ore,  95,  67  Pae.  945. 


83  Irving  Park  Ass  'n  v.  Watson, 
41  Ore.  95,  67  Pae.  945. 

84 Martin  v.  Bankers'  Trust  Co., 
18  Ariz.  55,  156  Pao.  87;  First  Nat. 
Bank  of  Waterloo  v.  Exchange  Nat. 
Bank  of  Seneca  Falls,  179  N.  Y.  App. 
Div.  22,  153  N.  Y.  Supp.  818,  afC'd  179 
N.  Y.  App.  Div.  22,  164  N.  Y.  Supp. 
1092. 

85  Martin  v.  Bankers'  Trust  Co.,  18 
Ariz.  55,  156  Pae.  87.    ' 

86  Irving  Park  Ass  'n  v.  Watson,  41 
Ore.  95,  67  Pae.  945. 

A  transfer  by  a  debtor  to  his  cred- 
itor of  a  certificate  of  stock  as  col- 
lateral security  to  the  payment  of  a 
note,  the  transferee  being  authorized 
to  sell  in  case  of  nonpayment;  is  to 
be  deemed  a  pledge  rather  than  a 
mortgage  of  the  certificate.  Irving 
Park  Ass'n  v.  Watson,  41  Ore.  95,  67 
Pae.  945. 

In  Richardson  v.  Longmont  Supply 
Ditch  Co.,  19  Colo.  App.  483,  76  Pae. 
546,  an  assignment  of  stock  to  a  trus- 
tee, named  in  a  deed  of  trust  of  land 
and  such  stock  as  security  for  a  debt, 
jiroviding  for  a  sale  of  the  stock  in 
connection  with  the  realty  in  case  the 
debt  was  not  paid,  and  under  which 
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are  transferred  on  the  books  of  the  corporation,  or  .by  assignment  and 
delivery  of  the  certificate,  with  the  intention  that  they  shall  be  held 
merely  as  collateral  security,  and  returned  on  payment  of  the  debt, 
the  courts  will  give  effect  to  the  intention  of  the  parties,  and  hold 
the  transaction  a  pledge,  and  not  a  mortgage.  Although  the  apparent 
legal  title  may  be  vested  by  the  transfer  in  the  pledgee,  the  general 
property,  as  between  the  parties,  will  remain  in  the  pledgor.*''  If 
there  is  no  delivery,  the  transaction  will  be  held  to  be  a  mortgage." 
The  two  forms  of  security  may  be  combined  into  one,  and  the  same 
transaction  may  partake  of  the  nature  of  both.'^ 

Whether  a  particular  transaction  is  a  pledge  or  a  sale  is  also  a 
question  of  construction,  and  depends  upon  the  intention  of  the 
parties.*"    Although  a  transfer  of  shares  on  the  books  of  the  corpora- 


the  corporation  issued  a  new  certifi- 
cate to  the  trustee,  was  held  to  be  a 
pledge  and  not  a  mortgage. 

See  alsa  Martin  v.  Bankers'  Trust 
Co.,  18  Ariz.  55,  156  Pac.  87,  where 
the  transaction  was  held  to  be  a 
pledge. 

87  United  States.  Smith  v.  Lee,  77 
Ted.  779. 

Alabama.  Campbell  v.  Woodstock 
Iron  Co.,  83  Ala.  351,  3  So.  369;  Gil- 
mer V.  Morris,  80  Ala.  78,  60  Am. 
Bep.  85;  Nabring  v.  Bank  of  Mo- 
bile, 58  Ala.  204. 

California.  Brewster  v.  Hartley,  37 
Cal.  15,  99  Am.  Dec.  237. 

miiiois.  Eiee  v.  Gilbert,  173  HI. 
348,  50  N.  E.  1087. 

Indiana.  Manns  v.  Brookville  Nat. 
Bank,  73  Ind.  243;  Evans  v.  Darling- 
ton, 5  Blaekf.  320. 

IMaryland.  Dungan  v.  Mutual  Ben. 
Life  Ins.  Co.,  38  Md.  242. 

Massachusetts.  Newton  v.  Fay,  10 
Allen  505;  Merchants'  Bank  v.  Cook, 
4  Pick.  405. 

New  Jersey.  Mechanics'  Building 
&  Loan  Ass'n  v.  Conover,  14  N.  J.  Eq. 
219. 

New  York.  Wilson  v.  Little,  2  N. 
Y.  443,  51  Am.  Deo.  307;  Hasbrouck  v. 
Vandervoort,  4  Sandf.  74. 

North  Carolina.  Doak  v.  Bank  of 
State,  6  Ired.  309. 


Ohio.  Dayton  Nat.  Bank  v.  Mer- 
chants '  Nat.  Bank,  37  Ohio  St.  208. 

Utah.  George  E.  Barse  Live-Stoek 
Co.  V.  Eange  Valley  Cattle  Co.,  16 
Utah  59,  50  Pac.  630. 

88  Merchants '  &  Farmers '  Bank  v. 
Citizene'  Bank,  125  Ark.  131,  187  S. 
W.  650. 

89  As  where  the  transferee  holds 
both  the  possession  and  the  title  of 
the  stock.  Gilmer  v.  Morris,  80  Ala. 
78,  60  Am.  Eep.  85. 

90  First  Nat.  Bank  of  Lake  Charles 
V.  Bell,  141  La.  53,  74  So.  628;  Smith 
V.  Becker,  192  Mo.  App.  597,  184  S. 
W.  943;  United  Nat.  Bank  v.  Tappan, 
33  E.  I.  1,  79  Atl.  946.  See  also  Blan- 
ton  V.  Chalmers,  158  Fed.  907. 

In  each  of  the  following  cases  the 
transaction  in  question  was  held  to 
be  a  pledge  and  not  a  sale.  In  re  Me- 
Lean-Bowman  Co.,  138  Fed.  181 ;  First 
Nat.  Bank  of  Lake  Charles  v.  Bell, 
141  La.  53,  74  So.  628;  Colonial  Trust 
Co.  V.  McMillan,  188  Mo.  547, 107  Am. 
St.  Eep.  335,  87  S.  W.  933;  Jones  v. 
Seaman,  133  N.  Y.  App.  Div.  127,  117 
N.  Y.  Supp.  288,  afe'd  200  N.  Y.  553, 
93  N.  E.  1123;  Eichbaum  v.  Sample, 
213  Pa.  216,  62  Atl.  837. 

In  In  re  International  Eadiator  Co., 
10  Del.  Ch.  358,  92  Atl.  255,  it  was 
held  that  while  the  form  of  the  writ- 
ten agreement  of  the  company  raised 
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tion,  or  by  assignment  of  the  certificate,  may  be  absolute  in  form,  yet 
if  the  intention  is  that  the  transferee  shall  hold  them  merely  as  col- 
lateral secuHty,  the  transfer  is  a  pledge  merely,  and  such  intention 
may  be  shown  either  by  other  writings  or  by  parol  evidence.'^ 


some  doubt  as  to  whether  the  trans- 
action in  question  was  a  sale  or  a 
pledge  of  its  stock,  the  dealings  of  the 
parties  were  such  as  to  be  inconsistent 
with  a  sale  and  consistent  only  with  a 
pledge. 

In  each  of  the  fallowing  cases  the 
transaction  in  question  was  held  to  be 
a  sale.  Sheakley  v.  Nelson,  13  Gal. 
App.  379,  109  Pae.  891;  Star  Mills  v. 
Bailey,  140  Ky.  194,  140  Am.  St.  Eep. 
370,  130  S.  W.  1077;  Boche  v.  Hiss, 
S4  N.  J.  Eq.  242,  93  Atl.  804;  Malloy 
V.  Drumheller,  68  Wash.  106,  122  Pae. 
1005, 

In  Commercial  &  Savings  Bank  of 
San  Jose  v.  Pott,  150  Cal.  358,  89.  Pae. 
431,  the  transaction  in  'question  was 
held  to  be  a  sale,  although  the  contract 
provided  that  the  buyers  were  to  have 
the  right  to  all  dividen'ds  while  the 
seller  held  the  stock  as  security  for 
the  payment  of  the  purchase  price. 

Whether  a  deposit  of  stock  with  a 
third  person  was  a  pledge  or  a  sale  is 
a  question  of  fact  for  the  jury  where 
its  solution  depends  on  conflicting 
oral  testimony.  Morgan  v.  Jomes,  84 
Ore.  557,  165  Pae.  369. 

91  United  States.  Burgess  v.  Selig- 
nian,  107  U.  S.  20,  27  L.  Ed.  359; 
Brick  V.  Brick,  98  U.  S.  514,  25  L.  Ed. 
256. 

California.  Shattuck  &  Desmond 
Warehouse  Co.  v.  Gillelen,  154  Cal. 
778,  99  Pae.  348. 

Colorado.  Ellis  v.  Gibbons,  26 
Colo.  App.  454,  145  Pae.  285. 

Connecticut.  Stamford  Bank  v.  Fer- 
ris, 17  Conn.  259. 

Illinois.  Travers  v.  Leopold,  124 
in.  431,  16  N.  E.  902. 

Indiana,  Ginz  v.  Stumph,  73  Ind. 
209. 


Louisiana.  Citizens'  Bank  of  Lou- 
isiana V.  Poise,  123  La.  918,  49  So.  641. 

Massachusetts.  Riley  v.  Hampshire 
County  Nat.  Bank,  164  Mass.  482,  41 
N.  E.  679;  Minchin  v.  Minchin,  157 
Mass.  265,  32  N.  E.  164 ;  Boardman  v. 
Holmes,  124  Mass.  438;  Newton  v. 
Fay,  10  Allen  505. 

Michigan.  May  v.  Genesee  County 
Sav.  Bank,  120  Mich.  330,  79  N.  W. 
630. 

Missouri.  Smith  v.  Becker,  192  Mo. 
App.  597,  184  S.  W.  943. 

Montana.  Murray  v.  Butte-Monitor 
Tunnel  Min.  Co.,  41  Mont.  449,  112 
Pae.  1132,  110  Pae.  497. 

New  York.  McMahon  v.-  Maey,  51 
N.  Y.  155;  Wilson  v.  Little,  2  N.  Y. 
443,  51  Am.  Dec.  307. 

Contra,  Bend  v.  Susquehanna  Bridge 
&  Bank  Co.,  6  Harr.  &  J.  (Md.)  128, 
14  Am.  Dec.  261. 

The  fact  that  the  stock  was  placed 
in  the  name  of  a  transferee  on  the 
books  of  the  corporation,  and  that  a 
certificate  therefor  was  issued  directly 
to  him  is  not  conclusive  that  the  trans- 
action was  a  sale  and  not  a  pledge. 
Colonial  Trust  Co.  v.  McMillan,  188 
Ma.  547,  107  Am.  St.  Eep.  335,  87 
S.  W.  933. 

Proof  of  an  oral  contract,  made  sub- 
sequently to  a  written  contract  for 
the  sale  of  stock,  that  the  vendor  is  to 
hold  the  same  as  security  for  the  pur- 
chase price,  does  not  tend  to  vary  or 
contradict  the  written  contract,  and 
is  admissible.  Loveless  v.  Bridges,  136 
Ga.  338,  71  8.  E.  166. 

Whether  a  transfer  absolute  in  form, 
but  giving  the  transferrer  the  option 
to  repurchase  within  a  specified  time, 
is  a  conditional  sale  or  a  pledge,  is  a 
mixed  question  of  law  and  fact,  to  be 
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If  a  debtor  turns  over  shares  of  stock  to  his  creditor,  the  pre- 
sumption is,  in  the  absence  of  any  evidence  of  a  contrary  intention, 
that  the  transfer  is  a  pledge  of  the  stock  as  collateral  security  for 
payment  of  the  debt,  and  not  a  sale  or  a  payment  of  the  debt.'^  And 
generally  in  doubtful  cases  the  transaction  will  be  deemed  to  be  a 
pledge  rather  than  a  sale.®^  The  character  of  the  transaction  "is 
fixed  at  its  inception,  and  is  not  changed  by  lapse  of  time. ' '  ®* 

An  absolute  transfer  of  stock  in  payment  of  a  debt,  with  an  option 
to  redeem  the  same  within  a  certain  time  upon  pajnnent  of  the  debt, 
is  not  a  pledge.*®  Nor  is  a  subscription  for  or  purchase  of  shares  of 
stock,  with  an  option  to  resell  the  stock  within  a  certain  time,  a  pledge 
of  the  stock  as  security  for  repayment  of  the  money  paid  by  the 
subscriber  or  purchaser.** 

According  to  the  weight  of  authority,  where  a  stockbroker  pur- 
chases stock  for  a  client  upon  margins,  holding  the  stock  as  security 
for  advances  made  by  him,  he  is  a  pledgee  of  the  stock.*''    In  Massa- 


determined  by  a  consideration  of  the 
peculiar  circumstances  of  eaeh  ease. 
Collins  V.  Denny  Clay  Co.,  41-  Wash. 
136,  82  Pac.  1012. 

The  burden  of  proving  that  a  trans- 
fer absolute  on  its  face  was  intended 
as  a  pledge  is  on  the  party  asserting 
it.  Murray  v.  Butte-Monitor  Tunnel 
Min.  Co.,  41  Mont.  449,  112  Pac.  1132, 
110  Pac.  497. 

92  Borland  v.  Nevada  Bank  of  San 
Prancisco,  99  Cal.  89,  37  Am.  St.  Rep. 
32,  33  Pac.  737.  See  also  Murray  v. 
Butte-Monitor  Tunnel  Min.  Co.,  41 
Mont.  449,  112  Pac.  1132,  110  Pac.  497. 

93  Smith  v.  Becker;  192  Mo.  App. 
597,  184  S.  W.  943. 

91  Smith  v.  Becker,  192  Mo.  App. 
597,  184  S.  "W.  943. 

95  In  re  Lauman  's  Appeal,  68  Pa.  St. 
88. 

96  Crimp  V.  McCormick  Construc- 
tion Co.,  71  Fed.  356;  Melvin  v.  Lamar 
Ins.  Co.,  80  111.  446,  22  Am.  Eep.  199; 
Simmons  v.  London  Joint  Stock  Bank, 
[1891]  1  Ch.  270. 

97  United  States.  Thomas  v.  Tag- 
gart,  209  U.  S.  385,  52  L.  Ed.  845, 
Sff'g    149    Fed.    176;    Bichardson    v. 


Shaw,  209  U.  S.  365,  52  L.  Ed.  835, 
14  Ann.  Cas.  981,  aff 'g  147  Fed.  659. 

California.  Thompson  v.  Toland,  48 
Cal.  99.  See  Cashman  v.  Boot,  89  Cal. 
373,  12  L.  B.  A.  511,  23  Am.  St.  Eep. 
482,  26  Pac.  883. 

Connecticut.  Skiff  v.  Stoddard,  63 
Conn.  198,  21  L.  E.  A.  102,  28  Atl.  104, 
26  Atl.  874. 

Illinois.  Brewster  v.  Van  Liew,  119 
111.  554,  59  Am.  Eep.  823,  8  N.  E.  842, 
rev'g  20  111.  App.  43;  Hughes  v.  Bar- 
ren, 167  111.  App.  100;  Schaefer  v. 
Dickinson,  141  111.  App.  234;  Whipple 
V.  Tucker,  123  111.  App.  223. 

Maryland.  Worthington  v.  Tormey, 
34  Md.  182. 

Michigan.  Austin  v.  Hayden,  171 
Mich.  38,  Ann.  Cas.  1915  B  894,  137 
N.  W.  317. 

New  York.  Content  v.  Banner,  184 
N.  Y.  121,  6  Ann.  Cas.  106,  76  N.  E. 
913,  rev'g  judgment  96  App.  Div.  625, 
88  N.  Y.  Supp,  1095;  De  Cordova  v. 
Barnum,  130  N.  Y.  615,  27  Am.  St.  Eep. 
538,  29  N.  E.  1099  ;  Baker  v.  Drake,  66 
N.  Y.  518,  23  Am.  Eep.  80;  Stenton  v. 
Jerome,  54  N.  Y.  480;  Markham  v. 
Jaudon,  41  N.  Y.  235;  Frank  &  J.  G. 
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chusetts,  however,  it  is  held  that  the  parties  do  not  occupy  the  rela- 
tion of  pledgor  and  pledgee  under  such  circumstances,  but  rather  that 
of  parties  to  an  executory  contract  of  purchase  and  sale.'* 

§3905.  Necessity  for  and  sufficiency  of  delivery  and  possession. 

To  constitute  a  valid  pledge,  possession  of  the  property  must  be  de- 
livered to  the  pledgee.®'  "Possession  must  uniformly  accompany  a 
pledge.  The  right  of  the  pledgee  cannot  otherwise  be  consum- 
mated." ^  This  is  true  of  a  pledge  of  shares  of  stock.  There  cannot 
be  a  pledge  of  shares  unless  they  are  delivered,  so  the  possession  and 
control  of  the  same  is  transferred  from  the  pledgor  to  the  pledgee;^ 


Jenkins,  Jr.  v.  Conklin,  146  App.  Div. 
301,  130  N.  Y.  Supp.  778;  Strickland 
V.  Magoun,  119  App.  Div.  113,  104  N. 
Y.  Supp.  425,  aff'd  190  N.  Y.  545,  83 
N.  E.  1132. 

Pennsylvania.  Wynkoop  v.  Seal,  64 
Pa.  St.  361;  Gilpin  v.  Howell,  5  Pa. 
St.  41,  45  Am.  Dec.  720. 

lUiode  Island.  United  Nat.  Bank  v. 
Tappan,  31  R.  I.  1,  79  Atl.  946. 

"Although  the  broker  may  not  be 
strictly  a  pledgee,  as  understood  at 
common  law,  he  is,  essentially,  a 
pledgee  and  not  the  owner  of  the 
stock."  Richardson  v.  Shaw,  209  TJ. 
S.  365,  52  L.  Ed.  835,  14  Ann.  Gas. 
981,  aff'g  147  Fed.  659. 

This  is  true  though  the  broker  has 
the  right  to  repledge  the  stock,  or  to 
sell  it  for  his  own  protection,  and  not- 
withstanding the  fact  that  he  is  not 
obliged  to  return  the  identical  certifi- 
cates pledged,  but  may  substitute 
others  of  the  same  character.  Richard- 
son V.  Shaw,  209  TJ.  S.  365,  52  L.  Ed. 
835,  14  Ann.  Gas.  981,  aff'g  147  Fed. 
659;  Skiff  v.  Stoddard,  68  Conn.  198, 
21  L.  B.  A.  102,  28  Atl.  104,  26  Atl.  874. 

This  is  true  although  the  broker 
advances  the  full  amount  of  the  pur- 
chase price.  Content  v.  Banner,  184 
N.  Y.  121,  6  Ann.  Gas.  106,  76  N.  E. 
913,  rev'g  judgment  96  N.  Y.  App. 
Div.  625,  88  N.  Y.  Supp.  1095. 

98  Chase  v.  Boston,  180  Mass.  458, 
62  N.  E.   1059;   Covel   v.   Loud,   135 


Mass.  41,  46  Am.  Rep.  446;  Wodd  v. 
Hayes,  15  Gray  (Mass.)  375.  See  also 
Chase  v.  Boston,  193  Mass.  522,  79  N. 
E.  736;  Weston  v.  Jordan,  168  Mass. 
401,  47  N.  E.  133. 

But  the  contrary  is  true  where  the 
stock  is  bought  by  brokers  under  writ- 
ten orders  from  their  customers  with  a 
specific  agreement  that  the  orwnership 
shall  be  in  the  latter,  subject  only  to 
a  lien  in  favor  of  the  brokers  for  any 
indebtedness  due  them.  Chase  v.  Bos- 
ton, 193  Mass.  S22,  79  N.  E.  736. 

99  Third  Nat.  Bank  of  Buffalo  v. 
Buffalo  German  Ins.  Co.,  193,  U.  S.  581, 
48  L.  Ed!  801,  aff'g  162  N.  Y.  163,  48 
L.  R.  A.  107,  56  N.  E.  521,  which  rev'd 
29  N.  Y.  App.  Div.  137,  51  N.  Y.  Supp. 
667,  and  171  N.  Y.  670,  64  N.  E.  1119, 
which  aff'd  61  N.  Y.  App..  Div.  612, 
69  N.  Y.  Supp.  1129;  Christian  v.  At- 
lantic &  N.  C.  B.  Co.,  133  U.  S.  233, 
33  L.  Ed.  589;  National  Bank  of  Com- 
merce in  St.  Louis  v.  Equitable  Trust 
Co.  orf  New  York,  227  Fed.  526,  rev'g 
judgment  211  Fed.  688;  Bell  v.  Mills, 
123  Fed.  24;  Bidstrup  v.  Thompson, 
45  Fed.  452;  Wilson  v.  Little,  2  N.  Y. 
443,  51  Am.  Dec.  307;  First  Nat.  Bank 
of  Waterloo  v.  Bacon,  113  N.  Y.  App. 
Div.  612,  98  N.  Y.  Supp.  717,  aff'd  189 
N.  Y.  533,  82  N.  E.  1126,  216  U. 
S.  134,  54  L.  Ed.  418. 

1  Wilson  V.  Little,  2  N.  Y.  443,  51 
Am.'  Dec.  307.   ' 

ZTCTnited  States.     Third  Nat,  Bank 
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Since  shares  of  stock,  like  choses  in  action  and  other  incorporeal 
property,  are  not  capable  of  manual  delivery,  possession  can  only  be 
delivered,  and  therefore  they  can  only  be  pledged,  by  a  written 
transfer  of  the  title.^  ' '  Such  transfer  of  the  title  performs  the  same 
office  that  the  delivery  of  possession  does  in  case  of  a  pledge  of  cor- 
poreal property.  The  transfer  of  the  title,  like  the  delivery  of  pos- 
session, constitutes  the  evidence  of  the  pledgee's  right  of  property  in 
the  thing  pledged."* 


of  Buffalo  V.  Buffalo  Grerman  Ins.  Co., 
193  U.  S.  581,  48  L.  Ed.  801,  aff'g  162 
N.  Y.  163,  48  L.  E.  A.  107,  56  N.  E. 
521,  which  rev'd  29  N.  Y.  App.  Div. 
137,  51  N.  Y.  Supp.  667,  and  171  N.  Y. 
670,  64  N.  E.  1119,  which  aff'd  61  N. 
Y.  App.  Div.  612,  69  N.  Y.  Supp.  1129; 
Christian  v.  Atlantic  &  N.  C.  R.  Co., 
133  U.  S.  233,  33  L.  Ed.  589 ;  National 
Bank  of  Commerce  in  St.  Louis  v. 
Equitable  Trust  Co.  of  New  York,  227 
Fed.  526,  rev'g  judgment  211  Fed.  688; 
Bell  V.  Mills,  123  Fed.  24;  Bidstrup  v. 
Thompson,  45  Fed.  452;  Nisbit  v.  Ma- 
con Bank  &  Trust  Co.,  12  Fed.  686. 
See  also  Sexton  v.  Kessler  &  Co.,  225 
U.  S.  90,  56  L.  Ed.  995,  aff  *g  172  Fed. 
535. 

Arkansas.  Merchants'  &  Farmers' 
Bank  v.  Citizens'  Bank,  125  Ark.  131, 
187  S.  W.  650. 

Oalifornia.  Brewster  v.  Hartley,  37 
Cal.  15,  99  Am.  Dec.  237;  Bell  v.  Mills, 
123  Fed.  24,  quoting  the  California 
statute. 

Connecticut.  Skiff  v.  Stoddard,  63 
Conn.  198,  21  L.  E.  A.  102,  28  Atl.  104, 
26  Atl.  874. 

Illinois.  Atkinson  v.  Foster,  134  Dl. 
472,  25  N.  E.  528. 

Louisiana.  Succession  of  Lanaux, 
46  La.  Ann.  1036,  25  L.  E.  A.  577,  15 
So.  708;  Lallande  v.  Ingram,  19  La. 
Ann.  364. 

Massachusetts.  Baker  v.  Davie,  211 
Mass.  429,  37  L.  E.  A.  (N.  S.)  944,  97 
N.  E.  1094;  Eobertson  v.  Bobertson, 
186  Mass.  308,  71  N.  E.  571. 

New  Jersey,  Andrewjs  v.  Guaya- 
quil &  Q.  E.  Co.,  73  N.  J.  Eq.  150,  75 


Atl.  812,  aff'd  75  N.  J.  Eq.  535,  72 
Atl.  355. 

New  York.  Wilson  v.  Little,  2  N. 
Y.  443,  51  Am.  Dee.  307;  First  Nat. 
Bank  of  Waterloo  v.  Exchange  Nat. 
Bank  of  Seneca  Falls,  179  App.  Div. 
22,  153  N.  Y.  Supp.  818,  aff'd  179  App. 
Div.  22,  164  N.  Y.  Supp.  1092;  First 
Nat.  Bank  of  Waterloo  v.  Bacon,  113 
App.  Div.  612,  98  N.  Y.  Supp.  717, 
aff'd  189  N.  Y.  533,  82  N.  E.  1126, 
216  U.  S.  134,  54  L.  Ed.  418. 

Pennsylvania.  Girard  Trust  Co.  v. 
Mellor,  156  Pa.  St.  579,  27  Atl.  662. 

Rhode  Island.  United  Nat.  Bank  v. 
Tappan,  33  E.  I.  1,  79  Atl.  946. 

Tennessee.  Winslow  v.  Harriman 
Iron  Co.  (Tenn.  Ch.  App.),  42  S.  W. 
698. 

Texas.  Wagner  v>  Marple,  10  Tex. 
Civ.  App.  505,  31'  S.  W.  691. 

Delivery  by  the  president  of  the 
pledgor  company  to  himself  as  vice 
president  of  the  pledgee  company  is 
sufficient  in  the  absence  of  fraud. 
Winslow  V.  Harriman  Iron  Co.  (Tenn. 
Ch.  App.),  42  S.  W.  698. 

The  stock  may  be  delivered  to  a 
third  person  to  be  held  by  him  for  the 
protection  of  both  parties  to  the  con- 
tract. Peavey  v.  Wells,  136  Minn.  180, 
161  N.  W.  508. 

8  Nisbit  V.  Macon  Bank  &  Trust 
Co.,  12  Fed.  686;  Hall  v.  Cayot,  141 
Cal.  13,  74  Pac.  299 ;  Brewster  v.  Hart- 
ley, 37  Cal.  15,  99  Am.  Dec.  237. 

4  Brewster  v.  Hartley,  37  Cal.  15, 
99  Am.  Dee.  237. 

"In  the  case  of  stock  there  can  be 
no  delivery  of  possession  thereof.  The 
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It  follows  from  this  that  shares  of  stock  may  be  pledged  in  any 
mode  which  is  sufficient  to  transfer  the  same  to  the  pledgee  as  against 
the  pledgor.  They  may  be  pledged  by  a  transfer  to  the  pledgee  on  the 
books  of  the  corporation,*  or,  without  a  transfer  on  the  books,®  by 
delivery  of  the  certificate  of  stock,  with  a  written  assignment  and 
power  to  transfer  the  shares  on  the  books,  either  to  the  transferee  or 
in  blank,'  as  explained  in  a  former  section.* 

Mere  delivery  of  a  certificate  of  stock,  without  any  written  assign- 
ment or  transfer,  may  vest  an  equitable  title,  or  give  a  lien  enforceable 
in  equity ; '  but  since  it  gives  the  person  to  whom  the  certificate  is 

scrip  is  not  the  stock  itself,  and  as  to  New  York.  Commercial  Bank  of 
property  not  capable  of  manual  de-  Buffalo  v.  "Kortright,  22  Wend.  348, 
livery  a  pledge  may  be  created  by  a 
written  transfer  thereof."  First  Nat. 
Bank  of  Waterloo  v.  Bacon,  113  N.  Y. 
App.  Div.  612,  98  N.  Y.  Supp.  717, 
aff'd  189  N.  Y.  533,  82  N.  E.  1126,  216 
U.  S.  134,  54  L.  Ed.  418. 

A  transfer  of  the  legal  title  to  the 
pledgee  is  equivalent  to  the  delivery 
of  possession  in  ease  of  the  pledge  of 
corporeal  property.  White  River  Sav. 
Bank  v.  Capital  Sav.  Bank  &  Trust 
Co.,  77  Vt.  123,  107  Am.  St.  Eep.  754, 
59  Atl.  197. 

5Bichardson  v.  Longmont  Supply 
Ditch  Co.,  19  Colo.  App.  483,  76  Pac. 
546;  WiUon  v.  Little,  2  N.  Y.  443,  51 
Am.  Dec.  307. 

6  See  §3907,  infra,  and  §3798  et 
seq.,  supra. 

7  California.  Spreckels  v.  Nevada 
Bank  of  San  Erancisco,  113  Cal.  272, 
33  L.  B.  A.  459,  54  Am.  St.  Eep.  348, 
45  Pae.  329;  Goldstein  v.  Hort,  30  Cal. 
376. 

Idaho.  Mapleton  Bank  v.  Standrod, 
8  Idaho  740,  67  L.  E.  A.  656,  71  Pac. 
119. 

Massachusetts.  Athol  Sav.  Bank  v. 
Bennett,  203  Mass.  480,  89  N.  E.  632; 
Clews  V.  Friedman,  182  Mass.  555,  66 
N.  E.  201. 

Missouri.  McClintoek  v.  Central 
Bank  of  Kansas  City,  120  Mo.  127,  24 
S.  W.  1052. 

New  Jersey.  Broadway  Bank  v.  Mo- 
Elrath,  13  N.  J.  Eq.  24. 


34  Am.  Dec.  317. 

Tennessee.  McClung  v.  Colwell,  107 
Tenn.  592,  89  Am.  St.  Eep.  961,  64 
S.  W.  890;  Winslow  v.  Harriman  Iron 
Co.,  42  S.  W.  698;  Loveman  Co.  v. 
Henderson,  1  Tenn.  Ch.  App.  749. 

Texas.  Davis  v.  Hardvvdck,  43  Tex. 
Civ.  App.  71,  94  S.  W.  359. 

The  Vermont  statute  provides  that  a 
transfer  by  assignment  and  delivery 
of  the  certificate  as  collateral  security 
for  a  valid  debt  or  obligation  is  a  valid 
transfer  of  the  stock  represented  by 
the  certificate,  as  against  the  trans- 
ferrer, his  heirs,  executors,  adminis- 
trators and  assigns.  White  Eiver  Sav. 
Bank  V.  Capital  Sav.  Bank  &  Trust 
Co.,  77  Vt.  123,  107  Am.  St.  Eep.  754, 
59  Atl.  197. 

8  See  i  3784  et  seq.,  supra. 

9  Loveman  Co.  y.  Henderson,  1  Tenn. 
Ch.  App.  749;  Wagner  v.  Marple,  10 
Tex.  Civ.  App.  505,  31  S.  W.  691. 

The  simple  delivery  of  the  certifi- 
cate passes  an  equitable  title  for  the 
purposes  of  a  pledge.  Bank  of  Gun- 
tersville  v.  United  States  Fidelity  & 
Guaranty  Co.,  —  Ala.  — ,  75  So.  168. 

Delivery  of  the  certificate  without 
any  written  assignment,  but  with  a 
clear  intent  thereby  to  pledge  the 
stock,  creates  an  equitable  right  in 
the  person  to  whom  the  delivery  is 
made,  which  may  be  enforced  in 
equity  as  between  the  parties.  The 
executor  of  the  person  making  such  a 
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delivered  no  control  over  or  possession  of  the  stock,  it  does  not  con- 
stitute a  valid  pledge.,!"  It  has  been  held,  however,  that  the  pledgor 
may  be  compelled  by  a  court  of  equity  to  execute  an  assignment  after 
default  under  such  circumstances.^^ 

An  assignment  of  stock  on  a  separate  paper,  where  the  certificate 
remains  in  the  possession  and  under  the  control  of  the  assignor,  is  not 
a  valid  pledge,!^  although  it  is  otherwise  if  the  certificate  is  delivered 
to  the  pledgee,!*  or,  according  to  some  courts,  if  no  certificate  of  the 
stock  has  been  issued.^*  But  it  has  been  held  that  there  can  be  no 
pledge  where  no  certificates  have  been  issued,  since  delivery  is  impos- 
sible under  such  circumstances.^^  Nor  is  a  pledge  created  by  a  writ- 
ten declaration,  deposited  in  a  safe-deposit  box,,  that  certain  stock 
owned  by  the  signer  is  held  as  collateral  security  for  the  benefit  of  a 
particular  creditor.!^ 

An  actual  manual  delivery  is  not  necessary,  but  "it  is  sufficient  if 
there  be  any  of  those  circumstances  which  in  construction  of  law  are 
deemed  sufficient  to  pass  the  possession  of  the  property." !'  So  where 
the  stock  is  in  the  possession  of  the  pledgee,  the  making  of  the  con- 
tract of  pledge  operates  as  a  delivery  to  him.^'    It  has  also  been  held 


delivery  occupies  the  same  position 
in  this  regard  as  did  his  testator. 
Hall  V.  Cayot,  141  Cal.  13,  74  Pac.  299. 

A  pledge  by  mere  delivery  of  the 
certificate,  without  a  power  of  attor- 
ney authorizing  a  transfer  on  the  cor- 
porate books,  is  valid  and  creates  a 
lien,  although  it  conveys  no  title. 
Brown  v.  Hotel  A^s'n,  63  Neb.  181, 
88  N.  W.  175. 

That  a  pledge  of  stock  by  delivery 
Vidthout  indorsement  is  subject  to  the, 
equities  of  third  persons,  see  Barnes 
V.  Davis,  113  Minn.  132,  128  N.  W. 
1118. 

lONisbit  V.  Macon  Bank  &  Trust 
Co.,  12  Fed.  686;  Wagner  v.  Marple, 
10  Tex.  Civ.  App.  505,  31  S.  W.  691. 

11  Kelley  v.  Boot,  74  N.  T.  App.  Div. 
499,  77  N.  T.  Supp.  431,  afe'g  37  N.  Y. 
Mi^c.  207,  75  N.  Y.  Supp.  163. 

IZ  Atkinson  v.  Foster,  134  111.  472, 
25  N.  B.  528. 

13  A  statement  in  a  collateral  note 
that  stock  has  been  deposited  as  se- 
curity for  the  debt,  and  that  on  de- 


fault the  lender  may  sell  the  same  at 
public  outcry  and  purchase,  is  gufS- 
cient  to  give  the  purchaser  at  the  sale 
a  title  which  will  support  a  demand 
for  a  transfer  and  a  new  certificate. 
Bank  of  CuUoden  v.  Bank  of  Forsyth, 
120  Ga.  575,  102  Am.  St.  Eep.  115,  48 
S.  E.  226. 

See  also  Clews  v.  Friedman,  182 
Mass.  555,  66  N,  E.  201.  .  '    ' 

14  First  Nat.  Bank  of  Davenport  ^v. 
Gifford,  47  Iowa  575;  In  re  Harris' 
Appeal  (Pa.),  12  Atl.  743. 

IB  Lallande  v.  Ingram,  19  La.  Ann. 
364.  See  also  Bidstrup  v.  Thompson, 
45  Fed.  452. 

16Girard  Trust  Co.  v.  Mellor,  156 
Pa.  St.  579,  27  Atl.  662. 

17  Markham  v.  Jaudon,  41  N.  Y.  235, 
rev'g  49  Barb.  (N.  Y.)  462,  quoted 
in  United  Nat.  Bank  v.  Tappan,  33 
K.  I.  1,  79  Atl.  946. 

ISSkifE  V.  Stoddard,  63  Conn.  198, 
21  L.  R.  A.  102,  28  Atl.  104,  26  Atl. 
874;  Markham  v.  Jaudon,  41  N.  Y. 
235,    rev'g    49    Barb.    (JST.    Y.)    462; 
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hy  some  courts  that  where  stock  is  pledged  subject  to  the  lien  of  a 
prior  pledge,  possession  by  the  first  pledgee  may  be  regarded  as  pos- 
session of  the  second  pledgee  through  the  agency  of  the  former.^® 
But  there  is  authority  to  the  contrary.^ 

§3906,  Effect  of  parting  with  possession.  Generally  a  pledgee 
who  parts  with  the  possession  of  the  pledge  thereby  waives  his  lien.*^ 
But  the  contrary  is  true  where  he  returns  the  stock  to  the  pledgor,^ 
or  delivers  it  to  a  third  person,^^  temporarily  and  for  some  special 


United  Nat.  Bank  v.  Tappan,  33  E.  I. 
1,  79  Atl.  946. 

Where  stock  sold  is  retained  by  the 
seller  as  security  for  the  payment  of 
notes  given  for  the  purchase  price, 
there  i»  a  valid  pledge  although  it  is 
not  delivered  by  the  seller 'to  the  pur- 
chaser and  then  returned  to  the  seller. 
McVay  v.  Eeese,  62  Wash.  562,  114 
Pae.  184. 

Where  the  plaintiff  advanced  the 
money  with  which  another  person  pur- 
chased stock,  and  the  latter  stated  to 
a  third  person  that  he  owed  the  money 
to  the  plaintiff,  and  that  the  plaintiff 
held  the  stock  as  collateral,  it  wa^  held 
that  the  plaintiff  had  an  equitable  lien 
upon  the  stock.  Piper  v.  Hayward, 
71  N.  Y.  Misc.  41,  127  N.  T.  Supp.  240. 

An  agreement  that  one  to  whom  a 
certificate  of  stock  has  been  delivered, 
with  power  of  attorney  to  transfer 
the  same,  as  security  for  a  note  shall 
hold  the  game  as  security  for  a  subse- 
quent note  as  well,  creates  a  valid 
pledge  of  the  stock  as  security  for  the 
second  note.  Athol  Sav.  Bank  v.  Ben- 
nett, 203  Mass.  480,  89  N.  E.  632. 

19  First  Nat.  Bank  of  Waterloo  v. 
Exchange  Nat.  Bank  of  Seneca  Falls, 
179  N.  Y.  App.  Div.  22,  153  N.  Y. 
Supp.  818,  aff'd  164  N.  Y.  Supp.  1092; 
First  Nat.  Bank  of  Waterloo  v;  Bacon, 
113  N.  Y.  App.  Biv.  612,  98  N.  Y. 
Supp.  717,  aff'd  189  N.  Y.  533;  82  N. 
E.  1126,  216  U.  S.  134,  54  L.  Ed.  418. 

An' agreement  that  stock  deposited 
with  a  bank   as   security  for   a  loan 


shall  be  held  as  security  for  the  pay- 
ment of  a  note  given  by  the  pledgor 
to  a  third,  person  constitutes  an  equi- 
table pledge  in  favor  of  the  latter, 
which  a  court  of  equity  will  enforce. 
Birch  Tree  State  Bank  v.  Brown,  152 
Mo.  App.  589,  133  S.  W.  860. 

20  A  transfer  by  the  pledgor  of 
stock  pledged  and  in  the  possession  of 
the  pledgee,  as  security  for  a  debt 
with  authority  to  the  transferee  to  re- 
deem, is  a  chattel  mortgage  and  not  a 
pledge,  since  there  is  no  delivery  of 
possession.  Merchants '  &  Farmers ' 
Bank  v.  Citizens'  Bank,  125  Ark.  131, 
187  S.  W.  650. 

21  National  Bank  orf  Commerce  v. 
Equitable  Trust  Co.,  227  Fed.  526, 
rcv'g  judgment  211  Fed.  688;  Hickok 
V.  Cowperthwait,  210  N.  Y.  137,  Ann. 
Cas.  1915  B  1002,  103  N.  E.  1111,  aff'g 
judgment  147  N.  Y.  App.  Div.  900, 
131  N.  Y.  Supp.  838,  and  modifying 
judgment  147  N.  Y.  App.  Div.  121, 
131  N.  Y.  Supp.  829;  Hickok  v.  Cow- 
perthwait, 137  N.  Y.  App.  Div.  94,  122 
N.  Y.  Supp.  78.  See  also  Bell  v^Mills, 
123  Fed.  24. 

22  Hickok  V.  Cowperthwait,  210  N. 
Y.  137,  Ann.  Cas.  1915  B  1002,  103  N. 
E.  1111,  aff'g  judgment  147  N.  Y.  App. 
Div.  900,  131  N.  Y.  Supp.  838,  and 
modifying  judgment  147  N.  Y.  App. 
Div.  121,  131  N.  Y.  Supp.  829;  Hickok 
V.  Cowperthwait,  137  N.  Y.  App.  Div. 
94,  122  N.  Y.  Supp.  78. 

23  Heimowitz  v.  Berg,  72  N.  Y.  Misc. 
404,  130  N.  Y.  Supp.  157. 
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purpose,  and  under  an  agreement  that  it  is  to  be  returned  to  him. 
So  he  does  not  lose  his  lien  by  redelivering  the  stock  to  the  pledgor 
as  his  agent  for  the  purpose  of  enabling  the  pledgor  to  sell  it  for  the 
pledgee's  benefit,^*  or  for  the  purpose  of  exchanging  it  for  stock  in 
a  consolidated  corporation,^  or  so  that  the  certificates  can  be  ex- 
changed for  substituted  -certificates  representing  the  same  shares, 
which  are  immediately  returned  to  the  pledgee,*®  or  by  loaning  the 
stock  to  a  third  person  for  a  short  time  for  the  purpose  of  enabling 
him  to  vote  it.^ 

§3907.  Necessity  for  registration.  As  we  have  seen  in  former 
sections,  where  shares  of  stock  are  by  charter  or  statutory  provision 
transferable  only  on  the  books  of  the  corporation,  a  pledgee  of  shares 
who  fails  to  have  the  transfer  registered  takes  the  risk  of  a  lien  being 
acquired  by  the  corporation  on  the  shares,*'  of  rights  being  acquired 
by  bona  fide  purchasers  or  pledgees  from  the  pledgor,  who  appears 
on  the  books  of  the  corporation  as  owner,  or  at  a  sale  under  an  exe- 
cution against  him,*®  and,  in  some  jurisdictions,  of  an  attachment  or 
execution  by  creditors  of  the  pledgor.'"  An  unregistered  pledge,'how- 
ever,  is  valid  as  between  the  parties,  and  as  against  the  corporation 
or  third  persons  who  deal  with  the  pledgor  with  notice  of  the  pledge.'^ 

24  Hollister    v.    Dinsmore,    191    HI.      be  issued  in  his  own  name,  he  holds  it 


App.  377;  McClung  v.  Colwell,  107 
Tenn.  592,  89  Am.  St.  Rep.  961,  64 
S.  W.  890;  Winslow  v.  Harriman  Iron 
Go.  (Tenn.),  42  S.  "W.  698.  See  also 
Wilkinson  v.  Misner,  158  Mo.  App.  551, 
138  S.  W.  931. 

If  the  pledgor  does  sell  it  and  ap- 
propriates the  proceeds,  he  is  guilty 
of  conversion.  Wilkinson  v.  Mifiner, 
158  Mo.  App.  551,  138  S.  W.  931. 

The  failure  or  refusal  of  the  pledgor 
to  return  either  the  stock  or  its  pro- 
ceeds is  a  conversion.  The  measure  of 
damages  is  the  value  of  the  stock  with 
interest  from  the  time  of  the  conver- 
sion, unless  such  sum  exceeds  the 
amount  due  from  the  pledgee.  Hollis- 
ter V.  Dinsmore,  191  111.  App.  377. 

26  He  does  not  lose  his  lien  by  re- 
delivering the  stock  ta  the  pledgor  as 
his  agent  for  the  purpose  of  exchang- 
ing the  same  for  stock  in  a  consoli- 
dated corporation.  If  the  pledgor 
wrongfully  procures  the  new  stock  to 


in  trust  for  the  pledgee,  and  the  lat- 
ter's  rights  are  superior  to  those  of 
attaching  creditors  of  the  pledgor. 
McClung  V.  Colwell,  107  Tenn.  592,  89 
Am.  St.  Eep.  961,  64  S.  W.  890. 

26Hiekok  v.  Cowperthwait,  210  N. 
Y.  137,  Ann.  Cas.  1915  B  1002,  103  N. 
E.  1111,  aff'g  judgment  147  N.  T.  App. 
Div.  900,  131  N.  Y.  Supp.  838,  and 
modifying  judgment  147  N.  Y.  App. 
Div.  121,  131  N.  Y.  Supp,  829. 

27  Heimowitz  v.  Berg,  72  N.  Y.  Misc. 
404,  130  N.,  Y.  Supp.  157. 

If  the  person  to  whom  the  stock  is 
laaued  does  not  return  it  as  agreed, 
but  turns  it  over  to  a  third  person,  the 
pledgee  may  sue  him  for  conversion. 
Heimowitz  v.  Berg,  72  N.  Y.,  Misc. 
404,  130  N.  Y.  Supp.  157. 

28  See  §  3814,  supra. 
28  See  §  3815,  supra. 
80  See  §  3811,  supra. 

31  United  States.  Cecil  Nat.  Bank 
V.  Watsontown  Bank,  105  V.  S.  217, 
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Under  some  statutes,  when  stock  is  transferred  as  collateral  and 
not  absolutely,  that  fact  must  be  expressed  in  the  entry  of  the  trans- 
fer.'^ In  Iowa  the  statute  provides  that  when  stock  is  transferred  as 
collateral  security,  notice  to  the  secretary  of  the  corporation  of  that 
fact  shall  be  equivalent  to  a  transfer  on  the  books,  although  no  such 
transfer  is  actually  made;  requires  the  pledgee  to  notify  the  secre- 
tary of  the  corporation  as  soon  as  he  ceases  to  hold  the  stock  as  col- 
lateral; and  requires  the  secretary  to  keep  a  record  showing  such 
notices,  which  shall  be  open  to  the  public.^'  In  Massachusetts  it  is 
provided  that  a  pledgee  of  stock  transferred  as  collateral  security 
shall  be  entitled  to  a  new  certificate  if  the  instrument  of  transfer 


26  L.  Ed.  1039;  Ourtiee  v.  Crawford 
County  Bank,  110  Fed.  830;  Hotchkias 
&  Upson  Co.  V.  Union  Nat,  Bank,  68 
Fed.  76;  Continental  Nat.  Bank  v. 
Eliot  Nat.  Bank,  7  Fed.  369. 

California.  Northwestern  Portland 
Cement  Co.  v.  Atlantic  Portland  Ce- 
ment Co.  of  New  York,  174  Cal.  308, 
163  Pae.  47;  Spreekels  v.  Nevada  Bank 
of  San  Francisco,  113  Cal.  272,  33  L. 
K.  A.  459,  54  Am.  St.  Rep.  348,  45 
Pac.  329. 

niinois.  AUmon  v.  Salem  Building 
&  Loan  Ass'n,  275  111.  336,  114  N.  E. 
170. 

Louisiana,  i'aetors '  &  Traders '  Ins. 
Co.  V.  Marine  Dry  Dock  &  Shipyard 
Co.,  31  La.  Ann.  149 ;  Smith  v.  Crescent 
City  Live-Stoek  Landing  &  Slaughter- 
House  Co.,  30  La.  Ann.  1378. 

New  Jersey.  Broadway  Bank  v.  Mc- 
Elrath,  13  N.  J.  Eq.  24. 

New  York.  Commercial  Bank  of 
Buffalo  V.  Kortright,  22  Wend.  348,  34 
Am.  Dec.  317. 

North  Oarolina.  Bleakley  v.  Cand- 
ler, 169  N.  C.  16,  Ant.  Cas.  1917  A  425, 
84  S.  E.  1039. 

Vermont.  White  Eiver  Sav.  Bank 
V.  Capital  Sav.  Bank  &  Trust  Co.,  77 
Vt.  123,  107  Am.  St.  Eep.  754,  59  Atl. 
197. 

See  also  §3794,  supra,  where  the 
necessity  for  registration  as  between 
the  parties  to  a  transfer  of  stock  v 
considered  at  length. 


As  to  the  effect  at  a  statute  requir- 
ing, as  against  creditors  of  the  trans- 
ferrer, deposit  of  a  certificate  of 
transfers  with  the  county  clerk  for 
record  in  his  oflice,  see  §  3787,  supra. 

32  Bleakley  v.  Candler,  169  N.  C. 
16,  Ann..  Cas.  1917  A  425,  84  S.  E. 
1039. 

33  National  City  Bank  pt  Chicago  v. 
Fairbank  State  Bank,  173  Iowa  489, 
155  N.  W.  963;  Tierney  v.  Ledden, 
143  Iowa  286,  21  Ann.  Cas.  105,  121 
N.  W.  1050. 

The  design  of  this  provision  "was 
to  enable  stockholders  to  hypothecate 
their  shares  of  stock  without  cancel- 
lation thereof  and  the  issuance  of  new 
stock,  and  yet  protect  the  pledgee, 
against  the  claims  of  the  pledgor  and 
the  purchaser  without  notice."  Tier- 
ney v.  Ledden,  143  Iowa  286,  21  Ann. 
Cas.  105,  121  N.  W.  1050.  See  also 
National  City  Bank  of  Chicago  v. 
Fairbank  State  Bank,  173  Iowa  489, 
155  N.  W.  963. 

This  method  of  transfer  is  not  ex- 
elusive,  but  the  pledgee  may  take  an 
absolute  transfer  of  the  shares,  and 
have  the  same  entered  on  the  corporate 
books.  National  City  Bank  of  Chicago 
V.  Fairbank  State  Bank,  173  Iowa  489, 
155  N.  W.  963. 

In  Perkins  v.  Lyons,  111  Iowa  192, 
82  N.  W.  486,  such  a  provision  in  re- 
gard to  transfers  to  corporations  as 
security  was  held  not  to  be  retroactive. 
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substantially  describes  the  debt  or  duty  which  is  intended  to  be 
secured  thereby,  and  that  such  new  certificate  shall  express  on  its  face 
that  it  is  held  as  collateral  security,  and  that  the  name  of  the  pledgor 
shall  be  stated  thereon,  who  alone  shall  be  liable  as  a  stockholder,  and 
entitled  to  vote  thereon.'* 

§3908.  Scope  of  lien.     The  extent  of  the  obligation  secured  by 
the  pledge  depends  upon  the  terms  of  the  eootract.'*    "The  scope  of 


34  Stat.  1903,  c.  437,  §28.  Athol 
Sav.  Bank  v.  Bennett,  203  Ma3S.  480, 
89  N.  K  632;  Chase  v.  Boston,  193 
Mass.  522,  79  N.  E.  736;  Holyoke  Bank 
V.  Burnham,  11  Gush.  (Mass.)  183. 

The  purpose  of  this  provision  is  to 
enable  a  pledgee  to  procure  a  certifi- 
cate in  his  own  name  without  assum- 
ing the  liability  of  a  stockholder. 
Athol  Sav.  Bank  v.  Bennett,  203  Mass. 
480,  89  N.  B.  632.  And  also  to  protect 
stock  so  transferred  against  attach- 
ments or  other  accruing  claims  against 
the  apparent  owner  of  record.  It  does 
not  raise  the  title  of  a  pledgee  inta  an 
absolute  ownership.  Chase  v.  Boston, 
193  Mass.  522,  79  N.  E.  736.  It  does 
mot  prevent  a  pledgee  to  whom  the  cer- 
tificate has  been  delivered  with  a 
power  of  attorney  to  transfer  the  same 
from  procuring  a  new  certificate  in 
accordance  with  the  transfer  author- 
ized in  the  power  although  the  debt  is 
not  described  in  the  power,  but  under 
such  circumstances  the  pledgee  as- 
sumes as  against  the  corporation  all 
the  liabilities  of  a  stockholder.  Athol 
Sav.  Bank  v.  Bennett,  203  Mass.  480, 
89  N.  B.  632. 

35  Fourth  Nat.  Bank  of  Nashville  v. 
Stahlman,  132  Tenn.  367,  L.  K.  A. 
1916  A  568,  178  S.  "W.  942. 

In  Shinkle  v.  Vickery,  130  Fed.  424, 
afE'g  117  Fed.  916,  a  pledge  was  held 
to  be  security  not  only  for  a  loan  but 
also  for  the  payment  of  the  purchase 
price  of  the  stock  in  cash  in  case  the 
seller  elected  to  return  certain  land, 
which  he  took  in  payment,  and  receive 
cash  instead,  as  he  had  a  right  to  do 


under  his  contract.  It  was  further 
held  that  the  rights  of  the  pledgee 
were  superior  to  those  of  an  assignee 
of  the  pledgee,  and  that  the  pledgee 
was  not  estopped  to  assert  them  by 
reason  of  a  memorandum  given  by  him 
which  merely  recited  that  the  stock 
was  held  as  security  for  the  loan,  and 
did  not  refer  to  the  option  agreement. 

In  Leary  v.  United  States,  229  Fed. 
660,  stock  was  held  to  have  been 
pledged  to  a  surety  as  security  to  in- 
demnify him  against  liability  on  each 
of  several  bail  bonds  successively  exe- 
cuted by  him. 

A  pledge  to  secure  the  pledgee 
against  "all  loss,  expense,  and  liabil- 
ity" he  might  incur  by  reason  of  his 
purchasing  other  stock  from  a  third 
person,  was  held  to  extend  only  to 
losses,  expenses  and  liabilities  incurred 
under  and  by  virtue  of  the  contract  for 
the  purchase  of  such  stock,  and  not 
to  those  incurred  '^'v  acts  and  expendi- 
tures of  the  pledgee  wholly  without 
its  terms.  Newlin  v.  Myers,  23  Cal. 
App.  482,  138  Pae.  927. 

In  J.  M.  Dresser  Co.  v.  Hibernia 
Bank  &  Trust  Co.,  136  La.  314,  67  So. 
15,  it  was  held  that  a  pledge  was  se- 
curity only  for  debts  of  the" maker  or 
makers  of  a  certain  note. 

In  Goetzinger  v.  Donahue,  138  Wis. 
103,  119  N.  "W.  823,  the  terms  of  the 
contract  were  held  to  show  an  intent 
that  the  pledge  should  be  limited  to 
securing  payment  of  notes  given  for 
the  purchase  price  of  stock,  and  hence 
that  the  pledgee  had  no  right  to  hold 
the  pledged  stock  as  security  for  pay- 
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the  pledge  will  not  be  extended  beyoiid  that  intended  by  the 
pledgor. ' '  *®  And  it  has  been  held  that  any  doubt  as  to  the  proper 
interpretation  of  the  language  used  in  a  printed  form  of  pledge  fur- 
nished by  a  bank  and  signed  by  one  pledging  stock  to  it  will  be  con- 
strued in  favor  of  the  pledgor  .*'' 

In  the  absence  of  a  new  agreement  to  that  effect,  the  pledgee  may 
not  withhold  the  pledge  as  collateral  for  a  debt  other  than  that  to 
which  the  pledge  was  originally  made."  But  of  course  an  agreement 
that  he  may  do  so  is  valid  if  'based  on  a  sufScient  consideration.'*  So 
the  parties  to  a  pledge  to  secure  a  particular  debt  may  agree  that  the 
stock  may  also  be  held  as  security  for  other  existing  debts  or  for  debts 
or  liabilities  subsequently  incurred,  or  for  both.***     And  provisions 


ment  of  damages  for  breach  of  a  con- 
tract whereby  he  was  to  be  employed 
by  the  corporation. 

In  a  suit  to  enjoin  a  sale  of  stock 
pledged  to  secure  any  deficiency  on 
foreclosure  of  a  vendor's  lien,  the  evi- 
dence was  held  not  to  support  a  find- 
ing that  the  land  -was  sold  for  an  in- 
adequate price  on  such  foreclosure. 
Cattlemen's  Trust  Co.  v.  Cantrell,  — 
Tex.  Civ.  App.  — ,  196  S.  W.  354. 

36  Norfleet  v.  Pamlico  Insurance  & 
Banking  Co.,  160  N.  C.  327,  75  S.  E. 
937;  Fourth  Nat.  Bank  of  Nashville 
V.  Stahlman,  132  Tenn.  367,  L.  E.  A. 
1916  A  568,  178  S.  W.  942;  Holston 
Nat.  Bank  v.  Woodj  125  Tenn.  6,  140 
S.  W.  31. 

37Gillet  V.  Bank  of  America,  160 
N.  Y.  549,  55  N.  E.  292,  rev'g  judg- 
ment 21  N.  Y.  App.  Div.  392,  47  N.  Y. 
Supp.  558;  Fourth  Nat.  Bank  of  Nash- 
ville V.  Stahlman,  132  Tenn.  367,  L. 
E.  A.  1916  A  568,  178  S.  W.  942;  Hols- 
ton Nat.  Bank  v.  Wood,  125  Tenn.  6, 
]40  S.  W.  31. 

38  Bell  V.  Bank  of  California,  153 
Cal.  234,  94  Pac.  889;  Iowa  Nat.  Bank 
v.  Cooper  (Iowa),  101  N.  "W.  459 ;  Wil- 
kinson V.  Misuer,  158  Mo.  App.  551, 
138  S.  W.  931.  And  see  generally 
Loyd  V.  Lynchburg  Nat.  Bank,  86  Va. 
690,  11  S.  B.  104. 

39  Wilkinson  v.  Misner,  158  Mo. 
App.  551,  138  S.  W.  931. 


40  Commercial  &  Savings  Bank  v. 
Eobert  H.  Jenks  Lumber  Co.,  194  Fed. 
732;  Merchants  Nat.  Bank  of  Savan- 
nah V.  Demere,  92  Ga.  735,  19  S.  B. 
S8;  Fourth  Nat.  Bank  of  Nashville  v. 
Stahlman,  132  Tenn.  367,  L.  K.  A. 
1916  A  568,  178  S.  W.  942. 

In  Selma  Bridge  Co.  v.  Harris,  132 
Ala.  179,  31  So.  508,  a  pledge  of  stock 
to  secure  payment  of  a  note,  "and 
after  its  payment  to  secure  any  other 
indebtedness"  of  the  pledgor  to  the 
pledgee  was  held  to  cover  any  such 
debt  existing  at  the  maturity  of  the 
note  whether  such  debt  was  in  ex- 
istence when  the  pledge  wa^s  made  or 
not. 

An  agreement  that  stock  held  as 
collateral  "shall  be  applicable  in  like 
manner  to  secure  the  payment  of  any 
other  obligations  of  the  undersigned, 
whether  past  or  future,  held  by  the 
holder  of  this  obligation,"  was  held  to 
entitle  the  pledgee  to  hold  the  stock 
as  security  for  the  performance  of  a 
contract  previously  made  by  the 
pledgor  to  purchase  stock  from  the 
pledgee.  Fourth  Nat.  Bank  of  Nash- 
ville V.  Stahlman,  132  Tenn.  367,  L.  E. 
A.  1916  A  568,  178  S.  W.  942.  In  this 
case  it  was  further  held  that  such  an 
agreement  would  not  authorize  another 
bank  to  which  the  pledgee  might 
transfer  the  note  secured  by  the 
pledgee  with  its  collaterals  to  hold  the 
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in  a  note  authorizing  the  pledgee  to  hold  as  security  for  a  general 


latter  as  security  for  other  debts 
which  the  pledgor  might  have  con- 
tracted with  such  other  bank,  since 
that  would  extend  the  scope  of  the 
pledge  beyond  that  intended  by  the 
pledgor. 

In  Harris  v.  President  &  Directors 
of  Franklin  Bank,  77  Md.  423,  26  Atl. 
523,  it  was  held  that  a  provision  in  a 
pledge  of  stock  to  a  bank  that  "if  I 
shall  come  under  any  other  liability, 
or  enter  into  any  other  engagement, 
with  said  bank,  »  »  *  the  net 
proceeds  of  the  sale  of  the  above  se- 
curities may  be  applied  either  on  this 
note,  orr  any  other  of  my  liabilities  or 
engagements  held  by  said  bank, ' '  cov- 
ered only  future  liabilities  made  after 
the  execution  of  the  note  to  secure 
which  the  pledge  was  made  and  those 
entered  into  at  the  time  of  its  de- 
livery, and  not  a  pre-existing  debt. 

In  Gillet  v.  Bank  of  America,  16D 
N.  T.  549,  55  N.  E.  292,  rev'g  21  N.  T. 
App.  Div.  392,  47  N.  T.  Supp.  558,  a 
provision  in  a  pledge  to  a  bank  that 
collaterals  had  been  deposited  as  se- 
curity "for  the  payment  of  this  or 
any  other  liability  or  liabilities  of  the 
undersigned  to  the  said  bank,  due  or 
to  become  due,  or  which  may  hereafter 
be  contracted  or  existing,"  was  held 
to  refer  only  to  such  liabilities  as  arose 
out  of  the  ordinary  dealings  of  the 
parties  as  banker  and  customer,  or 
liabilities  of  the  pledgor  which  came 
into  the  hands  of  the  pledgee  in  the 
ordinary  course  of  its  banking  busi- 
ness, and  not  to  include  the  pledgor's 
liability  on  a  note  to  a  third  persom 
which  was  subsequently  purchased  by 
the  bank. 

In  First  Nat.  Bank  of  Omaha,  Ne- 
braska v. .  Illinois  Trust  &  Savings 
Bank,  84  Fed.  34,  a  provision  that 
stock  had/1»een  deposited  as  collateral 
security  f.pr  the  payment  of  a  note 
running  to  a  bank,  "and  also  of  all 


other  present  or  future  demands  of 
any  kind  of  the  said  bank  against  the 
undersigned,  due  or  not  due,"  was 
held  to  refer  to  such  demands  as  might 
arise  in  the  course  of  commercial  bank- 
ing, and  not  to  include  a  previous  loan 
for  a  term  of  years  on  real  estate  se- 
curity, which  had  been  assumed  by  a 
subsequent  purchaser  of  the  property. 

In  Hallowell  v.  Blackstone  Nat. 
Bank,  154  Mass.  359,  13  L.  E.  A.  315, 
28  N.  E.  281,  a  provision  that  "any 
excess  of  collaterals  upon  this  note 
shall  be  applicable  to  any  other  note 
or  claim  against  me  held  by"  the 
pledgee,  bound  the  excess  of  the  col- 
laterals as  security  for  acceptances  of 
a  firm  of  which  the  pledgor  was  a 
member,  discounted  by  the  pledgee 
before  the  loan  to  the  pledgor. 

In  Torrance  v.  Third  Nat.  Bank  of 
Pittsburgh,  210  Fed.  806,  a  joint  pledge 
of  stock  to  secure  payment  of  a  joint 
note,  "or  any  other  liability  or  lia- 
bilities of  the  undersigned,"  was  held 
to  refer  to  joint  liabilities  only,  so 
that  the  stock  could  not  be  held  as 
security  for  individual  liabilities  of 
the  makers  on  other  notes. 

In  Mulert  v.  National  Bank  of 
Tarentum,  210  Fed.  857,  a  pledge  to 
secure  payment  of  a  note  or  any  other 
liability  of  the  maker  to  the  "holder" 
of  the  same  was  held  to  give  one  to 
whom  the  pledgee  sold  the  note  and 
delivered  the  collateral  the  right  to 
hold  \the  stock  as  security  for  an  in- 
debtedness of  the  pledgor  to  him. 

In  Sisson  v.  Barnum,  157  N.  Y.  App. 
Div.  149,  141  N.  Y.  Supp.  846,  aff'd 
220  N.  Y.  734,  116  N.  E.  1075,  a  pledge 
to  a  firm  of  bankers  and  brokers  to 
secure  existing  and  future  loans,  over- 
drafts and  open  accounts  was  held  to 
be  Security  for  a  check  certified  by 
said  firm,  but  which  had  not  yet  been 
paid.  . 

The  application  by  the  pledgee  of 
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indebtedness  stock  pledged  as  security  for  a  particular  debt  are 
vaUd." 

§  3909.  Effect  of  pledge  on  title   and  rights  of  pledgor.    The 

pledgor  continues  to  be  the  owner  of  the  stock,  notwithstanding  the 
pledge,*^  or,  as  is  often  said,  the  general  property  in  the  stock  remains 


a  sum  received  from  a  liquidation 
agent  of  the  corporation  to  the  pay- 
ment of  the  secured  debt  is  a  recourse 
to  tjie  collateral  within  the  meaning 
of  a  provision  that  if  the  pledgee  has 
recourse  to  the  collateral,  "any  ex- 
cess of  collateral^  upon  this  note  shall 
be  applicable  to  any  other  note  or 
claim  now  or  hereafter  held"  by  the 
pledgee  against  the  pledgor.  Haldane 
v.  New  York  State  Nat.  Bank  of  Al- 
bany, —  N.  T.  App.  Div.  — ,  167  N.  Y. 
Supp.  755. 

Whether  stock  was  pledged  as  se- 
curity fo'r  future  advances  as  well  as 
an  existing  indebtedness  was  held  to 
be  a  question  for  the  jury,  where  dif- 
ferent inferences  might  be  drawn  from 
the  testimony  on  the  subject.  Bank 
pf  Tupelo  V.  Thompson,  186  Ala.  600, 
65  So.  147. 

See  generally  "Wilson  v.  Carothers, 
19  Ky.  L.  Eep.  1565,  43  S.  W.  684; 
Brown  v.  James,  80  Neb.  475,  114  N". 
W.  591;  Boney  &  Harper  Milling  Co. 
V.  J.  C.  Stevenson  Co.,  161  N.  C.  510, 
77  S.  E.  676;  Norfleet  v.  Pamlico  In- 
surance &  Banking  Co.,  160  N.  C.  327, 
75  S.  E.  937;  Loyd  v.  Lynchburg  Nat. 
Bank,  86  Va.  690,  11  S.  E.  104,  and 
standard  works  on  pledges. 

«Holston  Nat.  Bank  v.  Wood,  125 
Tenn.  6,  140  S.  W.'  31. 

42  United  States.  Pauly  v.  State 
Loan  &  Trust  Co.,  165  IT.  8.  606,  41 
L.  Ed.  844;  In  re  T.  A.  Mclutyre  Co., 
181  Fed.  955;  In  re  Jacob  Barry  & 
Co.,  146  Fed.  623;  Bell  v.  Mills,  123 
i'ed.  24;  Smith  V.  Lee,  77  Fed.  779. 

California.  Northwestern  Portland 
Cement  Co.  v.  Atlantic  Portljand  Ce- 
ment Co.  of  New  York,  174*  Sal.  308, 
163  Pac.  47;  Manning  v.  App  Consol. 


Gold  Min.  Co.,  171  Cal.  610,  154  Pac. 
301;  Fowles  v.  National  Bank  of 
California,  167  Cal.  653,  140  Pac.  271; 
McAulay  v.  Moody,  128  Cal.  202,  60 
Pac.  778;  Bell  v.  Mills,  123  Fed.  24, 
construing  the  California  statute. 

Iowa.  Pendleton  v.  Harris-Emery 
Co.,  124  Iowa  361,  100  N.  W.  117. 

Louisiana.  Eisenhauer  v.  New  Or- 
leans Cotton  Exchange,  140  La.  574, 

73  So.  685;  State  v.  North  American 
Land  &  Timber  Co.,  112  La.  441,  36 
So.  488. 

Massachusetts.  Chase  v.  Boston, 
193  Mass.  522,  79  N.  E.  736. 

Missouri.  National  Exch.  Bank  v. 
Kilpatric,  204  Mo.  119,  120  Am.  St. 
Eep.  689,  102  S.  W.  499. 

New  York.  Smith  v.  Savin,  141  N. 
Y.  315,  36  N.  E.  338;  Booth  v.  Con- 
solidated Fruit  Jar  Co.,  62  Misc.  252, 
114  N.  Y.  Supp.  1000. 

Ohio.  See  Cleveland  City  Ey.  Co. 
V.  First  Nat.  Bank,  68  Ohio  St.  582, 
67  N.  E.  1075. 

South  Carolina.  Haselden  v.  Hamer, 
97  S.  C.  178,  81  S.  E.  424. 

Utah.  Hyams  v.  Bamberger,  10 
Utah  3,  36  Pac.  202. 

Virginia.  Scott  v.  Brame,  118  Va. 
194,  86  S.  E.  850. 

Under  the  Washington  statute  the 
pledgor  is,  to  all  intents  and  purpo;ses, 
treated  as  the  owner  of  the  stock  as 
between  himself  and  the  corporation 
and  his  fellow  stockholders.  Ameri- 
can Bonding  &  Trust  Co.  v.  Pacific 
Brewing  &  Malting  Co.,  34  Wash.  10, 

74  Pac.  826;  Brown  v.  Union  Savings 
&  Loan  Ass'n,  28  Wash.  657,  69  Pac. 
383;  Port  Townsend  Nat.  Bank  v. 
Port  Townsend  Gas  &  ijuel  Co.,  6 
Wash.  597,  34  Pac.  155. 


6645 


§  3909] 


PbIVATE   CoEPOBATlONS 


[Ch.  56 


in  him.*^  And  this  is  equally  true  although,  as  between  the  parties, 
the  legal  title  to  the  stock  is  transferred  to  the  pledgee.**  He  may 
therefore  do  whatever  he  sees  fit  with  it,  subject  to  the  lien  of  the 
pledge.*^  So  he  may  assign  and  transfer  his  interest  in  the  pledged 
stock.**     And  the  corporation  or  other  persons  may  subsequently 


A  pledge  of  a  customer's  stock  by 
brokers  to  secure  their  own  debt  is  not 
a  transfer  with  intent  to  hinder,  de- 
lay or  defraud  their  creditors  within 
the  meaning  of  the  Bankruptcy  Act. 
In  re  Jacob  Berry  &  Co.,  146  Fed.  623. 

A  pledge  of  stock  and  bonds  to  a 
foreign  corporation  by  another  corpo- 
ration' leaves  the  equity  within  the 
jurisdiction  of  the  courts  of  the  do- 
mestic state.  Kidd  v.  New  Hampshire 
Traction  Co.,  72  N.  H.  273,  66  L.  E.  A. 
574,  56  Atl.  465. 

A  pledge  of  stock  as  collateral  does 
not  divest  the  title  of  the  pledgor,  and 
therefore,  in  a  suit  by  him  to  compel 
a  transfer  to  him  from  one  who  is  al- 
leged to  have  obtained  it  from  the 
pledgee  by  false  representations,  it 
is  not  necessary  to  aver  or  prove  that 
the  debt  has  been  paid.  Smith  v.  Lee, 
77  Fed.  779. 

Where  the  pledgee  claims  that  the 
pledgor  has  waived  or  abandoned  hia 
lights  in  the  pledged  stock,  the  burden 
of  proving  that  fact  is  on  him,  and  he 
can  only  maintain  it  by  proof  of  clear 
and  unmistakable  acts  indicating  a 
purpose  on  the  part  of  the  pledgor  to 
repudiate  ownership.  Scott  v.  Brame, 
118  Va.  194,  86  S.  E.  850.    ' 

43  California.  Brewster  v.  Hartley, 
37  Cal.  15,  99  Am.  Dec.  237. 

Colorado.  Ellis  v.  Gibbons,  26  Colo. 
App.  454,  145  Pac.  285. 

Missouri.  Ball  v.  Peper  Cotton 
Press  Co.,  141  Mo.  App.  26,  121  S.  W. 
798. 

New  York.  Wilson  v.  Little,  2  N.  T. 
443,  51  Am.  Dee.  307. 

Bhode  Island.  United  Nat.  Bank  v. 
Tappau,  33  R.  I.  1,  79  Atl.  946. 

Vermont.     White  Eiver  Sav.  Bank 


V.  Capital  Sav.  Bank  &  Trust  Co.,  77 
Vt.  123,  107  Am.  St.  Kep.  754,  59  Atl. 
197. 

"The  general  property  which  the 
pledgor  is  said  to  retain,  is  nothing 
more  than  a  legal  right  to  the  restora- 
tion of  the  thing  pledged  on  payment 
of  the  debt."  Wilson  v.  Little,  2 
N.  Y.  443,  51  Am.  Dec.  307.  Quoted 
in  Brewster  v.  Hartley,  37  Cal.  15,  99 
Am.  Dee.  237. 

44  White  River  Sav.  Bank  v.  Capital 
Sav.  Bank  &  Trust  Co.,  77  Vt.  123, 
107  Am.  St.  Rep.  754,  59  Atl.  197. 

The  right  of  property,  or  the  gen- 
eral ownership,  remains  in  the  pledgor, 
subject  to  the  lien  of  the  pledge,  even 
though  the  stock  is  transferred  to  the 
pledgee  on  the  corporate  books.  Booth 
V.  Consolidated  Fruit  Jar  Co.,  62  N. 
Y.  Misc.  252,  114  N.  Y.  Supp.  1000. 

45  Pendleton  v.  Harris-Emery  Co., 
124  Iowa  361,  100  N.  W.  117. 

46  Baker  v.  Davie,  211  Mass.  429, 
37  L.  E.  A.  (N.  S.)  944,  97  N.  E. 
1094;  Ball  v.  Peper  Cotton  Press  Co., 
141  Mo.  App.  26,  121  S.  W.  798; 
Brown  v.  Hotel  Ass'n,  63  Neb.  181, 
88  N.  W.  175.  See  also  Twelfth 
Ward  Bank  City  of  New  York  v. 
Samuels,  71  N.  Y.  App.  Div.  168,  75 
N.  Y.  Supp.  561,  afE,'d  176  N.  Y.  593, 
68  N.  E.  1125;  Dexter,  Horton  &  Co. 
V.  McCafferty,  42  Wa^h.  221,  84  Pac. 
733. 

"The  assignee,  at  least  if  the 
pledgee  has  notice  of  his  claim,  suc- 
ceeds to  all  the  rights  in  the  prop 
erty  and  against  the  pledgee  pos 
sessed  by  the  pledger."  Brown  v, 
Hotel  Ass'n,  63  Neb.  181,  88  N.  W, 
175. 

In  case  of  the  death  of  the  pledgor, 
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acquire  a  lien  thereon.*'''  And  he  may  also  enter  into  agreements  with 
the  corporation  or  the  other  stockholders  in  respect  to  the  stock,  sub- 
ject to  the  lien  of  the  pledge.**  The  stock  is  taxable  to  him.**  And 
his  interest  may  be  reached  by  a  creditor's  bill  in  some  jurisdictions,®" 
and  under  some  statutes  is  subject  to  attachment,®^  or  garnishment,®'' 
or  levy  and  sale  under  execution.®^ 

He  may  also  sue  in  equity  to  prevent  the  destruction  or  impair- 
ment of  the  stock  by  the  wrongful  acts  of  the  directors  of  the  corpora- 
tion.®*   ' '  The  unauthorized  and  intentional  appropriation  to  itself  by 


the  stock  may  be  sold  by  the  execu- 
tor or  administrator  subject  to  the 
lien  of  the  pledge.  Bell  v.  Mills,  123 
Fed.  24. 

The  right  of  the  purchaser  is  sub- 
ordinate to  the  lien  of  the  pledge. 
Shinkle  v.  Viekery,  130  Fed.  424,  aff'g 
117  Fed.  916;  Deal  v.  Erie  Coal  & 
Coke  Co.,  244  Pa.  622,  90  Atl.  915. 

«Athol  Sav.  Bank  v.  Bennett,  203 
Mass.  480,  89  N.  E.  632;  White  Eiver 
Sav.  Bank  v.  Capital  Sav.  Bank  & 
Trust  Co.,  77  Vt.  123,  107  Am.  St.  Eep. 
754,  59  Atl.  197. 

48  He  may  enter  into  an  agreement 
with  the  corporation  by  which  the 
character  of  the  stock  is  changed  from 
preferred  to  common,  subject,  of 
course,  to  the  lien  of  the  pledge.  Pen- 
dleton V.  Harris-Emery  Co.,  124  Iowa 
S61,  100  N.  W.  117. 

But  neither  the  pledgee  nor  those 
who  purchase  the  stock  at  foreclosure 
sale  are  bound  by  a  voting  trust 
agreement  made  by  the  pledgor  after 
making  the  pledge.  Colonial  Coal  & 
Coke  Co.  V.  Beam,  114  Va.  800,  77  S. 
E.  508. 

« Chase  v.  Boston,  193  Mass.  522, 
79  N.  E.  736;  Waltham  Bank  v.  In- 
habitants of  "Waltham,  10  Mete. 
(Mass.)  334;  Tucker  v.  Aiken,  7  N. 
H.  113;  Eatterman  v.  Ingalls,  48  Ohio 
St.  468,  28  N.  E.  168. 

BOBall  V.  Peper  Cotton  Press  Co., 
141  Mo.  App.  26,  121  S.  W.  798.  See 
also  Nabring  v.  Bank  of  Mobile,  58 
Ala.  204. 

Arid  gee  §  3438,  supra. 


61  Mapleton  Bank  v.  Standrod,  8 
Idaho  740,  67  L.  E.  A.  656,  71  'Pac. 
119 ;  Simpson  v.  Jersey  City  Con- 
tracting Co.,  165  N.  Y.  193,  55  L.  E. 
A.  796,  58  N.  E.  896;  State  Banking 
&  Trust  -Co.  V.  Taylor,  25  S.  D.  577, 
29  L.  E.  A.  (N.  S.)  523,  127  N.  W.  590. 

See  also  §  3441,  supra. 

52  The  pledgee  may  be  garnished  in 
respect  to  the  stock  at,  the  instance  of 
the  pledgor's  creditors,  and  where, 
after  the  service  of  the  garnishment 
summons,  the  corporation  sells  all  its 
property  and  distributes  the  proceeds 
ratably  among  its  stockholders,  and 
the  pledgee  receives  the  pledgor 's 
share,  he  must  account  to  the  garnish- 
ing creditor  for  any  surplus  thereof 
above  the  amount  of  the  debt.  Coo- 
ley  V.  Janes,  71  Kan.  297,  80  Pac. 
596. 

See  also  §  3441,  supra. 

53  Cushing  v.  Building  Ass  'n  So- 
ciety of  New  or  Practical  Psychol- 
ogy, 165  Cal.  731,  134  Pac.  324;  Ellis 
v.  Gibbons,  26  Colo.  App.  454,  145  Pac. 
285. 

One  who  purchases  the  pledgor's  in- 
terest at  execution  sale  stands  in  his 
shoes,  and  is  bound  by  the  terms  of 
the  contract  of  pledge  and  entitled  to 
rest  on  its  terms  if  the  pledgee  has 
notice  of  his  rights.  Cushing  v.  Build- 
ing Ass'n  Society  of  New  or  Practi- 
cal Psychology,.  165  Cal.  731,  134  Pac. 
324. 

See  also  §  3441,  supra. 

54  Fisher  v.  Patton,  134  Mo.  32,  33 
S.  W.  451,  34  S.  W.  1096. 
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a  corporation  of  collateral  securities  in  its  possession  or  under  its 
control  with  full  knowledge  of  the  interest  of  the  pledgor  therein, 
although  with  the  voluntary  transfer,  consent,  acquiescence,  negli- 
gence, or  laches  of  the  pledgee,  is  both  a  tort  and  a  breach  of  trust, 
and  the  pledgor  may  maintain  at  his  option  a  suit  in  equity  for  their 
recovery,  or  an  action  at  law  for  the  value  of  his  interest  therein.  "^^ 

§  3910.  Title  and  rights  of  pledgee^— In  general.  The  pledgee  has 
a  special  property  in  the  pledged  stock,^®  although,  as  we  have 
seen,  the  general  property  remains  in  the  pledgor.^''  But  he  acquires 
no  greater  rights  in  it  or  as  a  stockholder  than  the  pledgor  possesses 
at  the  time  of  the  pledge.^*  The  pledge  creates  a  trust,  and  the 
pledgee  is  a  trustee.*®     • 

The  pledgee  is  entitled  to  retain  possession  of  the  stock  until  the 
pledgor  pays  or  tenders  to  him  the  amount  due  on  the  debt  secured.^ 


B6  Wilson  V.  Colorado  Min.  Co.,  227 
Fed.  721. 

B6  United  States.  Florida  Nat.  Bank 
of  Gainesville,  Florida  v.  Merchants' 
&  Farmers '  Bank  of  Claxtom,  Georgia, 
227  Fed.  714.  / 

California.  Northwestern  Portland 
Cement  Co.  v.  Atlantic  Portland  Ce- 
ment Co.  of  New  York,  174  Cal.  308, 
163  Pac.  47;  Brewster  v.  Hartley,  37 
Cal.  15,  99  Am.  Dec.  237. 

New  York.  Simpson  v.  Jersey  City 
Contracting  Co.,  165  N.  Y.  193,  55  L. 
E.  A.  796,  58  N.  E.  896. 

TJtali.  Hyams  v.  Bamberger,  10 
tJtah  3,  36  Pac.  202. 

Vermont.  White  Eiver  Sav.  Bank 
V.  Capital  Sav.  Bank  &  Trust  Co.,  77 
Vt.  123,  107  Am.  St.  Rep.  754,  59  Atl. 
197. 

57  See  §  3909,  supra. 

68  Chicago  By.  Equipment  'Co.  v. 
National  Hollow  Brake  Beam  Co., 
173  m.  App.  573. 

B9  United  States.  Pauly  v.  State 
Loan  &  Trust  Co.,  165  TJ.  S.  606,  41 
I;.  Ed.  844. 

Alabama.  Adams  v.  Adams,  73  So. 
984. 

California.  Hudgens  v.  Chamber- 
lain, 161  Cal.  710,  120  Pac.  422. 


Illinois.  Wetherell  v.  Johnson,  208 
111.  247,  70  N.  E.  229. 

Missouri.  Schaaf  v.  Fries,  90  Mo. 
App.  111.  See  also  Dibert  v.  D'Arey, 
248  Mo.  617,  154  S.  W.  1116. 

New  York.  Glllet  v.  Bank  of  Amer- 
ica, 160  N.  Y.  549,  55  N.  E.  292,  rev'g 
judgment  21  App.  Div.  392,  47  N.  Y. 
Supp.  558. 

Pennsylvania.  Dwight  v.  Singer, 
27  Pa.  Super.  Ct.  119. 

60  United  States.  Skud  v.  Tilling- 
hast,  195  Fed.  1. 

Georgia.  Loveless  v.  Bridges,  136 
Ga.  338,  71  S.  E.  166;  Eeid  v.  Cald- 
well, 120  6a.  718,  48  S.  E.  191. 

Michigan.  Allen  v.  Hook,  164  N. 
W.  884. 

New  York.  Simpson  v.  Jersey  City 
Contracting  Co.,  165  N.  Y.  193,  55  L. 
B.  A.  796,  58  N.  E.  896;  Jones  v.  Sea- 
man, 133  App.  Div.  127,  117  N.  Y. 
Supp.  288,  aff'd  200  N.  Y.  553,  93  N. 
E.  1123;  Tompkins  v.  Morton  Trust 
Co.,  91  App.  Div.  274,  86  N.  Y.  Supp. 
520,  aff'd  181  N.  Y.  578,  74  N.  E. 
1126. 

South  Caro:ina.  Haselden  v.  Earner, 
9.7  S.  C.  178,  81  S.  E.  424. 

In  an  action  for  conversion  the 
pledgee  may  show  that  the  debt  ge- 
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He  cannot  be  deprived  of  his  security  by  the  substitution  of  other 
stock  for  that  pledged  without  his  consent,  express  or  implied. ^^  But 
of  course  he  may  consent  to  such  substitution ;  ^^  and,  by  agreement, 
he  may  retain  his  lien  on  stock  as  a  continuing  lien,  although  the 
corporation  is  reorganized  or  consolidated  with  another  corporation, 
and  stock  of  the  new  corporation  is  substituted  for  that  of  the  old.® 
The  lien  may  be  released  by  agreement,®*  and  the  pledgee  may  con- 
sent to  the  cancellation  of  the '  stock,  in  which  case  it  ceases  to  be 
available  as  security.®*  But  a  mere  renewal  of  the  notes  secured  by 
the  pledge  without  surrendering  the  certificate®®  does  not  discharge 


cured  by  the  pledge  has  not  been  paid. 
Loveless  v.  Bridges,  136  Ga.  338,  71 
S.  E.  166. 

If  it  be  true  that  a  national  bank 
is  without  power  to  secure  title  to 
stock  in  another  corporation  pledged 
to  it  as  security  for  a  loan,  the  pledg- 
or, nevertheless,  cannot  retake  the 
stock  without  payment  of  the  loan. 
Fulton  V.  National  Bank  of  Denison, 
26  Tex.  Civ.  App.  115,  62  S.  W.  84. 

As  to  the  scope  of  the  pledge  and 
the  extent  of  the  indebtedness  se- 
cured thereby,  see   §  3908,  supra. 

61  Ikelheimer  v.  Consolidated  To- 
bacco Co.  (N.  J.  Ch.),  59  Atl.  363. 

62Leary  v.  United  States,  229  Fed. 
660;  Ikelheimer  v.  Consolidated  To- 
bacco  Co.    (N.  J.   Ch.),   59  Atl.   363. 

The  lien  on  the  stock  originally 
pledged  is  not  lost  until  the  exchange 
is  actually  made  and  porssession  of  the 
stock  given  up.  National  Bank  of 
Commerce  v.  Equitable  Trust  Co.,  227 
Fed.  526,  rev 'g  judgment  211  Fed. 
688. 

In  Fuller  v.  Perkins,  30  B.  I.  3,  73 
Atl.  372,  an  agreement  under  which 
the  pledgor  transferred  additional 
stock  in  a  corporation  in  process  of 
liquidation  and  received  back  his  note 
with  the  understanding  that,  if  in 
liquidation  the  property  of  the  com- 
pany would  more  than  pay  the  se- 
cured debt,  any  balance  was  to  be 
turned  over  to  him,  it  was  held  that 


the  pledgor  wa^  only  entitled  to  have 
his  share  of  the  corporate  property,  on 
a  pro  rata  distribution  thereof  among 
all  the  stockholders  after  payment  of 
the  debts,  applied  on  the  note,  and  not 
all  the  assets  of  the  company  after 
payment  of  its  debts. 

SSMcClung  V.  Colwell,  107  Tenn. 
592,  89  Am.  St.  Eep.  961,  64  S.  W. 
890;  Dexter,  Horton  &  Co.  v.  McCaf- 
ferty,  42  Wash.  221,  84  Pac.  733. 

64  In  Weiscopt  v.  Newman,  24  Ky. 
L.  Eep.  36,  65  S.  W.  808,  an  agree- 
ment whereby  the  pledgee  of  a  ma- 
jority of  the  stock  of  a  corporation 
was  given  control  of  its  business  for 
the  purpose  of  enabling  him  to  real- 
ize the  amount  of  his  debt  out  of  the 
accruing  profits  was  held  not  to  have 
released  the  lieu  of  the  pledge,  and 
not  to  bar  a  suit  to  foreclose  it. 

68  Corning  v.  Bridgewater  Gas  Co., 
100  111.  App.  221. 

66  Warrior  Coal  &  Coke  ,  Co.  v.  Na- 
tiomal  Bank  of  Augusta  (Ala.),  53  So. 
997;  Twelfth,  Ward  Bank  City  of 
New  York  v.  Samuels,  71  N.  Y.  App. 
Div.  168,  75  N.  Y.  Supp.  561,  afC'd 
176  N.  Y.  593,  68  N.  E.  1125;  First 
Nat.  Bank  of  St.  Johnsville  v.  Jones, 
37  N.  Y.  Misc.  68,  74  N.  Y.  Supp.  772. 

"It  i»  the  debt  which  is  secured, 
the  note  is  mere  evidence  of  the  debt, 
and  no  amount  of  evidence  of  the 
debt  could  destroy  the  security." 
Warrior  Coal  &  Coke  Co.  v.  Nation- 
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the  lien.  Nor  will  an  extension  of  the  time  of  payment  of  the  note 
have  that  effect.^'' 

The  pledgee  may  lawfully  purchase  the  stock  from  the  pledgor 
without  any  violation  of  duty,®*  or  they  may  agree  that  he  shall  take 
the  stock  in  satisfaction  of  the  debt  secured  by  the  pledge.®*  But 
prior  to  the  satisfaction  of  the  debt  for  which  stock  has  been  pledged, 
or  discharge  of  the  lien  in  some  other  way,  he  cannot  assert  that  he 
holds  the  stock  adverselyj  and  thereby  acquire  title  under  the  statute 
of  limitations.'" 

§  3911.  —  Rig-ht  to  transfer  of  stock  on  corporate  books.    It  has 

repeatedly  been  held  that  a  pledgee  of  shares  to  whom  the  certificate 
has  been  assigned  with  a  power  of  attorney  to  transfer  the  same  on 
the  books  of  the  corporation,  or  who  holds  the  certificate  with  an 
assignment  and  power  of  attorney  in  blank,  has  a  right  to  have  the 
stock  transferred  on  the  books,  and  doing  so  does  not  constitute  a 
conversion.''^    On  the  other  hand,  it  has  been  held  that  where  a  statute 


al  Bank  of  Augusta  (Ala.),  53  So. 
997. 

67  An  indefinite  extension  of  the 
time  for  payment  of  the  note  upon 
condition  that  the  pledgor  is  to  keep 
the  debt  safe  and  to  pay  interest  in 
advance,  does  not  preclude  a  sale  of 
the  stock  on  breach  of  the  conditions. 
Louisville  Banking  Co.  v.  W.  H. 
Thomas  &  Son  Co.,  24  Ky.  L.  Eep. 
811,  69  S.  W.  1078,  24  Ky.  L.  Rep. 
115,  68  S.  "W.  2. 

68Wetherell  v.  Johnson,  208  HI. 
247,  70  N.  E.  229. 

69  Wetherell  v.  Johnson,  208  111.  247, 
70  N.  E.  229. 

As  to  the  admissibility  of  evidence 
to  show  such  an  agreement,  see  Dun- 
ham V.  Boyd,  64  Conn.  397,  30  Atl. 
62. 

70  Cross  V.  Eureka  Lake  &  T.  Canal 
Co.,  73  Cal.  302,  2  Am.  St.  Bep.  808, 
14  Pac.  885. 

71  United  States.  Hubbell  v.  Drexel, 
11  Fed.  115;  Heath  v.  Griswold,  18 
Blatehf.  555,  5  Fed.  573. 

Oolorado.  Farmers'  Pawnee  Canal 
Co.  V.  Henderson,  46  Colo.  37,  102 
Pae.  1063. 

Conaecticut.     Skiff  v.  Stoddard,  63 


Conn.  198,  21  L.  R.  A.  102,  28  Atl.  104, 
26  Atl.  874. 

Illinois.  Johnson  v.  MUmine,  150 
HI.  App.  208. 

Iowa.  National  City  Bank  of  Chi- 
cago V.  Fairbank  State  Bank,  173 
Iowa  489,  155  N.  W.  963. 

Louisiana.  Biseuhauer  v.  New  Or- 
leans Cotton  Exchange,  140  La.  574, 
73  So.  685. 

Maryland,  Rich  v.  Boyce,  39  Md. 
314. 

Massachusetts.  Athol  Sav.  Bank  v. 
Bennett,  203  Mass.  480,  89  N.  E.  632; 
Fitohburg  Sav.  Bank  v. '  Torrey,  134 
Mass.  239;  Day  v.  Holmes,  103  Mass. 
306;  Fay  v.  Gray,  124  Mass.  500. 

Michigan.  Osborne  v.  Detroit 
Kraut  Co.,  193  Mich.  664,  160  N.  W. 
442. 

N'ebraska.  Brown  v.  Hotel  Ass'n, 
63  Neb.  181,  88  N.  W.  175.    ' 

New  York.     Horton  v.  Morgan,  19 
N.  Y.  170,  75  Am.  Dec.  311. 
.    Ohio.      Cleveland    City  Ry.   Co.  v. 
First  Nat.  Bank,  68  Ohio  St.  582,  67 
N.  E.  1075. 

Oregon.  See  First  Nat.  Bank  v. 
Multnomah  State  Bank,  87  Ore.  423, 
170  Pac.  534. 
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requires  transfers  of  stock  to  be  registered  on  the  books  of  tlie  cor- 
poration, or  provides  that  no  transfer  shall  be  valid,  except  as  between 
the  parties,  unless  it  is  so  entered  on  the  books  of  the  corporation, 
a  pledgee  of  shares  is  entitled  to  have  a  proper  entry  made  on 
the  books  showing  that  he  holds  the  stock  as  pledgee,  as  this  is  neces- 
sary to  protect  him  against  purchasers  and  other  third  p'ersons  with- 
out notice;  but  that,  where  the  contract  is  silent  on  the  subject,  a 
pledgee  of  stock  has  no  right,  prior  to  maturity  of  the  debt,  to  have 
the  stock  transferred  to  him  as  owner  on  the  books  of  the  corporation, 
and  a  new  certificate  issued  in  his  name,  and  that  an  attempt  to  do 
so  may  be  prevented  by  injunction.''* 


Tennessee.  Union  &  Planters '  Bank 
of  Memphis  v.  Harrington,  13  Lea 
333;  Corniek  v.  Richards,  3  Lea  1. 

Texas.  Davis  v.  Hardwick,  43  Tex. 
Civ.  App.  71,  94  S.  "W.  359. 

Wisconsin.  Heath  v.»  Silverthorn 
Lead  Mining  &  Smelting  Co.,  39  Wis. 
146. 

It  follows  that  the  marking  of 
pledged  stock  "canceled"  by  the 
pledgee,  and  the  causing  of  new  stock 
to  be  issued  in  his  name,  is  not  neces- 
sarily a  conversion  of  the  stock,  since 
such  use  of  it  is  entirely  consistent 
with  the  reciprocal  rights  of  pledgor 
and  pledgee.  Davis  v.  Hardwick,  43 
Tex.  Civ.  App.  71,  94  S.  W.  359. 

He  may  compel  the  corporation  to 
transfer  the  stock  to  him  otn  the  cor- 
porate books,  where  registration  is 
necessary  to  protect  his  rights  as 
against  creditors  of  the  pledgor  or 
subsequent  purchasers  from  him. 
Farmers'  Pawnee  Canal  Co.  v.  Hen- 
derson, 46  Colo.  37,  102  Pae.  1063; 
Brown  v.  Hotel  Ass'n,  63  Neb.  181, 
88  N.  W.  175. 

He  is  entitled  to  recover  damages 
from  the  corporation  if  it  refuses  to 
register  the  transfer.  Eisenhauer  v. 
New  Orleans  Cotton  Exchange,  140 
La.  574,  73  So.  685. 

He  is  entitled  to  a  new  certificate 
in  accordance  with  the  transfer  au- 
thorized in  the  power  of  attorney,  in 
which  case  he  assumes  as  against  the 


corporation  all  the  liabilities  of  a 
stockholder.  Athol  Sav.  Bank  v.  Ben- 
nett, 203  Mass.  480,  89  N.  E.  632. 

But  a  pledgee  who  admits  that  he  is 
not  the  owner  of  the  stock  and  who 
neither  alleges  nor  proves  facts 
which  would  entitle  him  to  become 
its  owner  under  the  terms  of  the 
pledge,  cannot  cormpel  a  transfer 
thereof  to  him  on  the  books  and  the 
issuance  of  new  certificates  to  him  as 
its  owner.  State  v.  North  American 
Land  &  Timber  Co.,  112  La.  441,  36 
So.  488. 

Where  there  is  no  power  of  attor- 
ney to  make  the  transfer,  the 
pledgor  alone  has  the  right  to  compel 
the  transfer  until  there  has  been  a 
valid  sale  or  foreclosure.  Brown  v. 
Hotel  Ass'n,  63  Neb.  181,  88  N.  W. 
175. 

72  Spreckels  v.  Nevada  Bank  of 
Saw  Francisco,  113  Cal.  272,  33  L.  B. 
A.  459,  54  Am.  St.  Bep.  348,  45  Pac. 
329,  followed  in  Welch  v,  Gillelen, 
147  Cal.  571,  82  Pac.  248.  See  also 
Manning  v.  App  Consol.  Gold  Man. 
Co.,  171  Cal.  610,  154  Pac.  301;  West 
Coast  Safety  Faucet  Co.  v.  WulfE,  133 
Cal.  315,  85  Am.  St.  Bep.  171,  65  Pac. 
622. 

The  Washington  statutes  do  not 
contemplate  a  transfer  of  the  stock  on 
the  corporate  books  from  the  pledgor 
to  the  pledgee,  but  the  contempla- 
tion is  directly  the  opposite.     Brown 
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§  3912.  —  Right  to  use  pledged  stock.  Ordinarily  the  pledgee  has 
no  right  to  use  the  pledged  stock,  in  the  absence  of  an  agreement  to 
the  contrary.'''  So,  in  the  absence  of  such  an  agreement,  he  has  no 
right  to  sell  if*  Nor  has  he  a  right  to  repledge  it  as  security  for  his 
own  debt,  unless  expressly  or  impliedly  authorized  by  the  pledgor  to 
do  so,  and  if  he  does  so  without  such  authority,  he  is  guilty  of  eon- 
version.''* 

Of  course  the  contract  may  give  the  pledgee  a  right  to  repledge  the 
stock.'"®    And  it  has  been  held  that  a  custom  of  the  market  in  which 


V.  tTnion  Savings  &  Loan  Ass'n,  28 
Wash.  657,  69  Pac.  383.  And  in  that 
state  a  conditional  transfer  of  the 
stock  to  the  pledgee  on  the  corporate 
books  is  not  authorized.  American 
Bonding  &  Trust  Co.  v.  Pacific  Brew- 
ing &  Malting  Co.,  34  Wash.  10,  74 
Pac.  826. 

See  also  §  3907,  supra. 

73  Lawrence  v.  Maxwell,  53  N.  T. 
19. 

71  California.  Fowles  v.  National 
Bank  of  California,  167  Cal.  653,  140 
Pac.    271. 

Louisiana.  Eisenhauer  v.  New  Or- 
leans Cotton  Exchange,  140  La.  574, 
73  So.  685. 

Massachusetts.  Fay  v.  Gray,  124 
Mass.  500. 

Michigan.  Allen  v.  Dubois,  117 
Mich.  115,  72  Am.  St.  Eep.  557,  75 
N.  W.  443. 

New  York.  Lawrence  v.  Maxwell, 
53  N.  T.  19 ;  Strickland  v.  Magoun, 
119  App.  Div.  113,  104  N.  Y.  Supp. 
425,  aff'd  190  N.  Y.  545,  83  N.  E. 
1132;  Dykers  v.  Allen,  7  Hill  497,  42 
Am.  Deo,  87,  aff'g  3  Hill  593. 

Oregon.  Morgan  v.  Johns,  84  Ore. 
557,  165  Pac.  369. 

"An  authority  to  sell  the  pledge 
would  be  inconsistent  with  the  very 
essence  of  a  bailment  by  way  of 
pledge,  as  that  recognizes  the  general 
property  of  the  bailor  and  his  right 
to  redeem  and  have  the  thing 
pledged."  Lawrence  v.  Maxwell,  53 
N.  Y.  19. 

The    fact    that    the   pledgee    after- 


wards purchases  other  stock  to  replace 
that  wrongfully  sold  does  not  relieve 
him  from  liability.  Dykers  v.  Allen, 
7  Hill  (N.  Y.)  497,  42  Am.  Deo.  87, 
aff'g  3  Hill  593. 

76  United  States.  In  re  Stringer, 
230  Fed.  177;  In  re  T.  A.  Mclntyre  & 
Co.,  181  Fed.  955. 

CaJlfomia.  Fowles  v.  National 
Bank  of  California,  167  Cal.  653,  140 
Pac.  271. 

Connecticut.  Skiff  v.  Stoddard,  63 
Conn.  198,  21  L.  R.  A.  102,  28  Atl. 
104,  26  Atl.  874. 

Maryland.  Merchants'  Nat.  Bank 
v.  Williams,  110  Md.  334,  72  Atl.  1114; 
German  Sav.  Bank  of  Baltimore  City 
V.  Eenshaw,  78  Md.  475,  28  Atl.  281. 

Massachusetts.  Fay  v.  Gray,  124 
Mass.  500. 

Minnesota.  Upham  v.  Barbour,  65 
Minn.  364,  68  N.  W.  42. 

Pennsylvania.  Van  Voorhis  v.  Eea, 
153  Pa.  St.  19,  25  Atl.  800. 

The  second  pledgee  is  also  guilty  of 
conversion  if  he  takes  with  notice 
of  such  want  of  authority.  Mer- 
chants' Nat.  Bank  v.  Williams,  110 
Md.  334,  72  Atl.  1114. 

If  the  pledgee  has  an  option  to 
purchase  the  stock  at  a  specified  price, 
the  pledgor  may  elect  to  consider  the 
conversion  as  an  exercise  of  such  op- 
tion and  sue  to  recover  such  price. 
Upham  V.  Barbour,  65  Minn.  364,  68 
N.  W.  42. 

78  Thomas  v.  Taggart,  209  TJ.  S. 
385,  52  L.  Ed.  845,  aff'g  In  re  Jaeoh 
Berry  &  Co.,  149  Fed.  176;  Bichardaon 
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the  transaction  is  to  be  carried  out  giving  brokers  a  right  to  repledge 
stock  bought  and  carried  for  their  customers  upon  margin  becomes  a 
part  of  the  contract  between  the  customer  and  the  broker  and  gives 
the  latter  implied  authority  to  repledge ''''  for  an  amount  not  exceeding 
the  indebtedness  secured  by  the  original  pledge.'"  But  he  has  no 
right  to  mingle  the  pledged  stock  with  other  securities  and  repledge 
the  whole  for  an  amount  exceeding  the  original  indebtedness,™  or  to 


V.  Shaw,  209  TJ.  S.  365,  52  L.  Ed.  835, 
14  Ann.  Cas.  981,  aff'g  147  Ted.  659; 
Oregon  &  Transoomtiuental  Co.  v. 
Hilmers,  20  Fed.  717;  Chase  v.  Bos- 
ton, 193  Mass.  522,  79  N.  E.  736;  "Wil- 
son V.  Hawley,  158  Mass.  250,  33  N. 
E.  522;  Lawrence  v.  Maxwell,  53  N. 
Y.  19;  United  Nat.  Bank  v.  Tappan, 
33  E.  I.  1,  79  Atl.  946. 

T7  United  States.  Oregon  &  Trans- 
continental Co.  V.  Hilmers,  20  Fed. 
717. 

Connecticut.  SkifE  v.  Stoddard,  63 
Conn.  198,  21  L.  E.  A.  102,  28  Atl.  104, 
26  Atl.  874. 

Maryland.  See  German  Sav.  Bank 
of  Baltimore  City  v.  Eenshaw,  78 
Md.  475,  28  Atl.  281. 

MicMgan.  Austin  v.  Hayden,  171 
Mich.  38,  Ann.  Caa.  1915  B  894,  137 
N.  W.  317. 

New  York.  In  re  Mills,  125  App. 
Div.  730,  110  N.  Y.  Supp.  314,  modify- 
ing judgment  57  Mise.  315,  107  N.  Y. 
Supp.  1057,  judgment  afE'd  lS3  N. 
T.  626,  86  N.  E..  1128;  Tompkins  v. 
Morton  Trust  Co.,  91  App.  Div.  274, 
S6  N.  Y.  Supp.  520,  aff'd  181  N.  Y. 
578,  74  N.  B.  1126;  Douglas  v.  Car- 
penter, 17  App.  Div.  329,  45  N.  Y. 
Supp.  219.  But  see  Dykers  v.  Allen, 
7  Hill  497,  42  Am.  Dee.  87,  aff'g  3 
Hill  593. 

Oregon.  See  Morgan  v.  Johns,  84 
Ore.  557,  165  Pae.  369,  where  an  in- 
struction including  a  statement  that 
the  pledgee  has  a  right  to  repledge 
without  the  pledgor's  consent  was  ap- 
prorved. 

Wisconsin.  Wahl  v.  Tracy,  139 
Wis.  668,  121  N,  W.  660. 


78  Douglas  v.'  Carpenter,  17  N.  Y. 
App.  Div.  329,  45  N.  Y,  Supp.  219. 

A  broker  who  has  agreed  to  pur- 
chase and  carry  stock  for  a  customer 
and  to  hold  the  same  as  security  for 
the  amount  due  on  the  purchase  price 
has  a  right  to  hypothecate  the  stock 
to  secure  the  money  necessary  to  carry 
out  his  contract.  In  re  Mills,  125  N. 
Y.  App.  Div.  730,  110  N.  Y.  Supp.  314, 
modifying  judgment  57  N.  Y.  Mise. 
315,  107  N.  Y.  Supp.  1057,  judgment 
afE'd  193  N.  X-  626,  86  N.  E.  1128; 
Tompkins  v.  Morton  Trust  Co.,  91  N. 
Y.  App.  Div.  274,  86  N.  Y.  Supp.  520, 
afE'd  181  N.  Y.  578,  74  N.  E.  1126. 

79  Strickland  v.  Magoun,  119  N.  Y. 
App.  Div.  113,  104  N.  Y.  Supp.  425, 
afE'd  190  N.  Y.  545,  83  N.  E.  1132; 
Douglas  V.  Carpenter,  17  N".  Y.  App. 
Div.  329,  45  N.  Y.  Supp.  219;  Van 
Woert  V.  Olmstead,  71  N.  Y.  Supp. 
431.  S6e  this  case  as  to  the  man- 
ner of  distributing  a  surplus  arising 
on  the  sale  of  the  stock  under  such 
circumstances. 

He  has  no  right  to  mingle  the 
pledged  stock  with  his  own  and  raise 
money  thereon  generally  as  though 
it  were  his  own,  since  such  use  is  ut- 
terly inconsistent  with  the  contract  of 
pledge.  Oregon  &  Transcontinental 
Co.  V.  Hilmers,  20  Fed.  717. 

He  has  no  right  to  pledge  the  stock 
for  an  amount  in  excess  of  the  amount 
due  from  the  pledgor,  and  to  make 
a  secret  profit  out  of  the  transaction 
by  charging  the  pledgee  a  higher  rate 
of  interest  than  that  paid  by  the 
pledgor.  Batterson  v.  Eaymond,  87 
N.  Y.  Misc.  229,  149  N,  Y.  Supp.  706, 
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repledge  the  stock  for  his  own  debt  at  a  time  when  the  pledgor  owes 
him  nothing,'"  and  his  act  in  so  doing  constitutes  a  conversion,  at 
least  unless  at  all  times  he  has  in  his  possession  securities  of  like  kind 
and  amount.  But  in  the  absence  of  an  agreement  to  the  contrary, 
where  a  person  pledges  stock,  and  allows  the  shares  to  go,  without 
any  distinguishing  mark,  in  with  other  shares  belonging  to  him  or 
others  in  the  hands  of  the  pledgee;  the  pledgee  is  not  required  to  keep 
and  return  the  identical  shares  pledged,  biit  it  is  enough  if  he  has  at 
all  times  under  his  control  the  requisite  number  of  shares  of  the  same 
stock,  ready  to  be  transferred  to  the  pledgor  when  legally  demanded.'^ 
It  is  otherwise,  however,  where  the  stock  is  distinctive  in  its  character, 
and  capable  of  being  distinguished,  or  where  a  mark  is  put  upon  it 


afe'd  165  N.  y.  App.  Div.  954,  150  N. 
Y.  Supp.  1076. 

80  Van  Voorhi3  v.  Eea,  153  Pa.  St. 
19,  25  Atl.  800. 

A  broker  to  whom  stock  ia  pledged 
as  security  for  possible  future  indebt- 
edness has  no  right  to  repledge  it  at  a 
time  when  the  pledgor  owes  him  noth- 
ing, but  when  he  is  indebted  to  the 
pledgor,  and  his  action  in  so  doing 
is  larceny  of  the  stock.  In  re  T.  A. 
Mclntyre  &  Co.,  181  Fed.  955. 

81  United.  States.  Gorman  v.  Little- 
field,  229  U.  S.  19,  57  L.  Ed.  1047; 
Sexton  V,  Kessler  &  Co.,  225  TJ.  S.  90, 
56  L.  Ed.  995,  afE'g  172  FeA.  535, 
40  L.  B.  A.  (N.  S.)  639;  Richardson 
V.  Shaw,  209  U.  S.  365,  52  L.  Ed. 
835,  14  Ann.  Gas.  981,  afE'g  147  Fed. 
659. 

CaUfomla.  Bell  y.  Bank  of  Cali- 
fornia, 153  Cal.  234,  94  Pae.  889;  At- 
kins T.  Gamble,  42  Cal.  86,  10  Am. 
Eep.  282. 

Coimecticut."  Skiff  v.  Stoddard,  63 
Conn.  198,  21  L.  E.  A.  102,  28  Atl. 
104,  26  Atl.  874. 

Maryland.  German  Sav.  Bank  of 
Baltimore  City  v.  Eenshaw,  78  Md. 
475,  28  Atl.  281;  Price  v.  Gover,  40 
Md.  102. 

Michigan.  Austin  v.  Hayden,  171 
Mich.  38,  Ann.  Cas.  1915  B  894,  137 
Is,  W.  317,     Compare,  however,  Allen 


v.  Dubois,  117  Mieh.  115,  72  Am.  St. 
Eep.  557,  75  N.  W.  443. 

Nevada.  Boylan  v.  Huguet,  8  Nev. 
345. 

New  York.  Carlisle  v.  Morris,  215 
N.  Y.  400,  Ann.  Cas.  1917  A  429,  109 
N.  E.  564,  aff'g  157  App.  Div.  313,  142 
N.  Y.  Supp.  393  ;  Mayo  v.  Knowlton, 
134  N.  Y.  250,  31  N.  E,  985;  Caswell 
v.  Putnam,  120  N.  Y.  153,  24  N.  E. 
287;  Horton  v.  Morgan,  19  N.  Y.  170, 
75  Am.  Dec.  311,  6  Duer  61;  Strick- 
land v.  Magoun,  119  App.  Div.  113, 
104  N.  Y.  Supp.  425,  aff'd  190  N.  Y. 
545,  83  N.  E.  1132;  Douglas  v.  Car- 
penter, 17  App.  Div.  329,  45  N.  Y. 
Supp.  219;  Nourse  v.  Prime,  4  Johns. 
Ch.  490,  8  Am.  Deo.  606.  See  also  Al- 
len V.  Dykers,  3  Hill.  593,  afe'd  7  Hill. 
497,  42  Am.  Dec.  87. 

Pennsylvania.  "Wynkoop  v.  Seal,  64 
Pa.  St.  361;  Gilpin  v.  Howell,  5  Pa. 
41,  45  Am.  Dec.  720. 

In  3uch  a  case,  however,  the  pledgee 
must  at  all  times  have  sufficient 
shares  to  cover  the  pledge.  Fay  v. 
Gray,  124  Mass.  500;  Taussig  v.  Hart, 
58  N.  Y.  425;  Saltus  v.  Genin,  3  Bosw. 
(N.  Y.)  257. 

That  it  is  not  enough  that  he  has  a 
right  to  recall  sufficient  shares  which 
have  been  hypothecated  by  him,  see 
Saltus  V.  Genin,  3  Bosw.  (N.  Y.)  257. 
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with  a  view  to  identifying  the  shares  so  pledged."* 

An  authorized  repledge  does  not  ehailge  the  character  of  the  stock 
as  being  hypothecated  for  debt."  "If  the  pledgee  may  use  the  thing 
pledged  he  must  do  so  at  his  peril,  and  so  use  it  as  not  to  affect  the 
ultimate  right  and  ability  of  the  pledgor  to  have  it  again  when  the 
lien  shall  be  discharged."'*  "And  no  evidence  of  usage  is  admis- 
sible which  would  destroy  the  contract."*^  The  right  to  repledge, 
when  it  exists,  "may  deprive  the  pledgor  of  his  remedy  against  third 
persons  who  have  the  property  in  possession,  but  will  not  affect  the 
rights  and  remedies  of  the  original  parties  to  the  pledge  upon  pay- 
ment of  the  debt  secured.  The  right  to  use,  as  well  as  the  right  to 
retain  the  pledge  ceases  the  instant  the  lien  is  discharged  by  the 
tender  or  payment  of  the  debt,  or  the  performance  of  the  covenant 
or  engagement  for  which  the  security  is  given. "  '®  If  the  stock  is  then 
lawfully  out  of  the  pledgee's  possession  at  the  time  of  the  tender  and 
demand,  it  is  his  duty  at  once  to  regain  possession  thereof  and  to 
restore  the  same  to  the  pledgor,  and  a  neglect  or  refusal  to  do  so  gives 
the  pledgor  a  right  of  action  against  him  for  conversion.*'' 

It  has  been  held  that  the  pledgee  of  stock  may  lease  it,  subject,  of 
course,  to  the  pledgor's  right  of  redemption.'* 

§  3913.  —  Negligence  or  misconduct  in  use  or  csuce  of  stock.    The 

pledgee  owes  a  duty  to  the  pledgor  to  be  reasonably  careful  that  no 
harm  shall  come,  through  his  custody,  to  the  pledged  stock,  and  he 

82  Allen  v.  Dubois,  117  Mich.  115,  72  87  German  Sav.  Bank  of  Baltimore 
Am.  St,  Rep.  557,  75  N.  W.  443;  Gil-  City  v.  Eenshaw,  78  Md.  475,  28  Atl. 
pin  V.  Howell,  5  Pa.  St.  41,  45  Am.  281;  Lawrence  v.  Maxwell,  53  N.  Y. 
Dee.  720.  19. 

83  Morgan  v.  Johns,  84  Ore.  557,  This  is  true  regardless  of  whether 
165  Pac.  369.  the  stock  was  rehypothecated  by  the 

81  Lawrence   v.   Maxwell,   53   N.   T.  pledgee  for  the  benefit  of  the  pledg- 

19.  or's  transactions  or  for  his  own  pur- 

85  Oregon  &  Transcontinental  Co.  poses.  Lawrence  v.  Maxwell,  53  N. 
V.  Hilmers,  20  Fed.  717;  German  Sav.  Y.  19. 

Bank  of  Baltimore   City  v.  Eenshaw,  If  the  pledgee  uses  the  stock  in  such 

78  Md.  475,  28  Atl.  281.     See  also  to  a  manner  that  he  cannot  at  once  re- 

the    same    effect    Lawrence    v.    Max-  gain  it  and  restore  it  to  the  pledgor 

well,  53  N.  Y.  19;  Dykers  v.  Allen,  7  when  the   obligation   of  tie  latter  is 

Hill  (N.  Y.)  497,  42  Am.  Dec.  87,  aff'g  discharged,   he   is   liable    for    conver- 

•^  Hill  593.  sion.     Oregom  &  Transcontinental  Co. 

86  Lawrence  v.   MaxweH,  53  N.  Y.  v.  Hilmers,  20  Fed.  717. 

19.    And  see  to  the  game  effect  Ger-  88Eisenhauer  v.  New  Orleans  Cot- 

man  Sav.  Bank  of  Baltimore  City  v.      ton    Exchange,    140   La.   574,    73    So. 
Eenshaw,  78  Md.  475,  28  Atl.  281.  685. 
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is  liable  to  him  for  any  damage  resulting  from  his  negligence  or 
misconduct  in  this  regard.*®  The  diligence  required  of  him  in  any 
particular  ease  depends  upon  the  character  of  the  thing  pledged,  and 
the  means  of  protection  possessed  by  the  pledgee.®" 


89  United  States.  Wilson  v.  Colo- 
raiJo  Min.  Co.,  227  Fed,  721;  Ritchie 
V.  MeMullen,  79  Fed.  522. 

Arkansas.  Loeb  v.  German  Nat. 
Bank,  88  Ark.  108,  113  S.  W.  1017. 

Connecticut.  See  Dunham  v.  Boyd, 
64  Conn.  397,  30  Atl.  62. 

Iowa,  Loomis  v.  Beimers,  119 
Iowa  169,  93  N.  W.  95.  See  also  Iowa 
Nat.  Bank  v.  Cooper,  101  N.  W.  459. 

Missouri.  National  Bxch.  Bank  v. 
Kilpatrie,  204  Mo.  119,  120  Am.  St. 
Eep.  689,  102  S.  W.  499. 

New  Hampshire,  See  Haskell  v. 
Africa,  68  N.  H.  421,  41  Atl.  73. 

Pennsylvania.  See  First  Nat.  Bank 
of  Beading  v.  Ferguson,  224  Pa.  397, 
73  Atl.  551. 

"The  appropriation  to  himself  or 
the  loss  of  collateral  securities  by  a 
pledgee,  either  intentionally  or  by 
culpable  negligence,  is  both  a  tort 
and  a  breach  of  the  contract  of 
pledge,  and  the  pledgor  may  maintain 
xin  independent  action  either  in  tort 
or  upon  the  contract  at  his  option, 
against  the  pledgee  for  the  value  of 
the  securities  'of  which  he  is  de- 
prived." Wilson  V.  Colorado  Miri. 
Co.,  227  Fed.  721. 

Where  the  pledgee,  through  fault  of 
his  own,  fails  to  preserve  the  pledge, 
he,  in  effect,  discharges  the  debt  to 
the  extent  of  the  value  of  the  stock. 
Skud  V.  Tillinghast,  195  Fed.  1. 

The  amount  of  the  loss  will  be 
credited  on  the  note  secured  by  the 
pledge.  National  Exch.  Bank  v.  Kil- 
patrie, 204  Mo.  119,  120  Am.  St.  Eep. 
689,  102  S.  W.  499. 

Where  one  with  whom  stock  is 
pledged  as  security  for  a  note  trans- 
fers the  note  and  the  stock  to  another 
as  security,  he  cannot  hold  the  trans- 
feree liable  for  loss  of  the  security 


resulting  from  a  sale  thereof  by  the 
original  pledgor  on  the  ground  that 
the  transferee  was  negligent  in  failing 
to  have  the  transfer  from  the  origi- 
nal pledgee  recorded,  since  the  duty 
of  procuring  a  transfer  on  the  books 
Tested  primarily  upon  the  original 
pledgee  if  recording  was  necessary 
to  his  own  protection  or  that  of  hia 
transferee.  Loeb  v.  German  Nat. 
Bank,  88  Ark.  108,  113  S.  W.  1017. 

A  pledgee  of  a  contract  for  the  pur- 
chase of  a  controlling  interest  in  a 
railway  cannot  be  held  liable  as  for  a 
failure  to  conserve  collateral  pledged 
because  he  does  not  enforce  the  con- 
tract, where  the  contract  is  a  mere 
option,  which  the  purchaser  has  a 
right  to  abandon  at  any  time  on  for- 
feiting what  he  has  paid.  Nor  is  he 
liable  for  depreciation  in  the  value 
of  the  railway  resulting  from  the 
fact  that  the  holder  of  the  option 
abandons  it  and  builds  a  railway  of 
his  own.  Citizens'  Bank  &  Trust  Co. 
V.  Rudebeck,  90  Wash.  612,  156  Pae. 
831. 

Where  notes  secured  by  a  pledge 
of  stock  are  assigned  without  re- 
course, and  without  a  transfer  of  the 
security,  which  remains  in  the  pos- 
session of  the  original  payee  and  is 
afterwards  exchanged  by  him  with 
the  pledgor  for  other  collateral,  the 
fact  that  the  latter  collateral  has 
been  lost  is  no  defense  to  an  action 
by  the  assignee  on  the  note,  since  the 
negligence,  if  any,  in  the  care  of  the 
stock,  was  not  his  negligence.  Has 
kell  V.  Africa,  68  N.  H.  421,  41  Atl. 
73. 

90  Loomis  V.  Reimers,  119  Iowa  169, 
93  N.  W.  95. 

Whether  he  has  exercised  due  dili- 
gence is  a  question  of  law  when  the 
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It  has  been  held  that,  where  the  pledgor  directs  the  pledgee  to  sell 
the  stock  at  a  time  when  it  can  be  sold,  and  to  apply  the  proceeds  on 
the  debt,  but  the  pledgee  refuses  to  djo  so,  and  the  stock  afterwards 
becomes  worthless,  the  pledgee,  rath^  than  the  pledgor,  must  bear 
the  loss.'^ 

A  pledgee  of  stock  is  under  no  duty  to  protect  the  same  against 
forfeiture  or  sale  by  the  corporation  for  nonpayment  of  calls  or 
assessments  thereon,^^  for,  as  between  him  and  the  pledgor,  the  latter 
is  bound  to  pay  assessments,  in  the  absence  of  an  agreement  to  the 
contrary.  But  he  may  pay  them  in  order  to  protect  and  keep  avail- 
able his  security,  and  if  he  does  so  is  entitled  to  a  lien  on  the  stock 
for  the  amount  so  paid.^  It  has  been  held  that  a  pledgee  is  not  neg- 
ligent in  failing  to  defend  an  action  of  replevin  brought  by  a  third 
person  to  recover  possession  of  the  pledged  stock,  where  he  consults 
an  attorney  who  advises  him  that  he  could  not  do  so  successfully.'* 

"The  fact  that  the  pledgee  of  stock  owns  other  stock  in  the  same 
company,  or  is  a  director  or  officer  therein,  does  not  impose  any 
greater  duty  upon  him,  in  respect  to  the  stock  pledged,  than  if  he 
had  no  relation  to  the  company  at  all."  ®^  And  he  is  not  responsible 
to  the  pledgor  for  a  loss  in  the  value  of  the  stock  due  to  his  negli- 
gence in  acting  as  a  director  or  to  the  ill-advised  or  negligent  manner 
in  which  he  votes  other  stock  owned  by  him.*®  Nor,  where  he  acts 
honestly,  is  he  responsible  for  the  destruction  of  the  value  of  the 
entire  stock  of  the  company  as  a  consequence  of  the  action  of  its 
directors  in  changing  the  nature  of  its  business  which  he  was  in  a 
position  to  prevent.*''    But  if  he  uses  his  position  as  director  and  his 

facts     are      ascertained.       National  94Loomis  v.  Eeimers,  119  Iowa  169, 

Exeh.  Bank  v.  Kilpatric,  204  Mo.  119,  93  N.  W.  95. 

120  Am.  St.  Bep.  689,  102  S.  W.  499.  95  Eitehie     v.    MeMullen,     79    Fed. 

91  National  Exch.  Bank  v.  Kilpatrie,  522. 

204  Mo.   119,  120   Am.   St.   Eep.   689,  See  Zellerbach  v.  Allenberg,  99  Cal. 

102  S.  W.  499.  57,   33   Pae.    786,   where   it   was   held 

92  Thomas  v.  Gilbert,  55  Ore.  14,  that  directors  to  whom  stock  wa3 
Ann.  Cas.  1912  A  516,  104  Pae.  888,  pledged  were  justified  in  not  declaring 
101  Pae.  393;  Southwestern  Railroad  a  dividend  out  of  surplus  assets,  and 
Bank  v.  Douglas,  2  Speers  (S.  C.)  could  nort  be  compelled  to  account 
329.                                            ■  to   the  pledgor  for  his  proportionate 

He  is  not  legally  bound  to  pay  an  share  of  such  assets  in  a  suit  to  en- 
assessment,    but    may    surrender    the  join  a  foreclosure  of  the  pledge, 
stock  to  the  corporation  and  thus  es-  96  Ritchie    v.    MeMullen,    79    Fed. 
cape   liability.      Corbin    Banking    Co.  522. 

V.  Mitchell,  141  Ky.  172,  31  L.  E.  A.  97  This    is    particularly    true    where 

(N.  S.)  446,  132  S.  W.  426.  the   action   complained  of   was   taken 

93  See  §  3914,  infra.  before    the     making    of     the    pledge. 
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vote  as  a  stockholder  intentionally,  to  depreciate  tke  value  of  the 
pledged  stock  with  the  dishonest  purpose  of  acquiring  ownership  of 
the  same  at  forced  sale,  this  is  a  direct  injury  to  the  pledgor  for 
which  the  latter  may  hold  him  liable.'?  Pledgees  of  a  majority  of 
the  stock  are  not  responsible,  as  mortgagees  in  possession  of  the  cor- 
poration, for  the  acts  of  corporate  officers  elected  by  them.'* 

Where  the  pledgor  and  the  pledgee  sell  the  stock  to  a  third  person 
at  a  price  to  be  determined  by  an  appraisement  of  the  corporate 
assets,  the  purchaser  agreeing  to  pay  to  the  pledgee  the  amount  of 
his  claim  and  to  the  pledgor  the  excess,  if  any,  a  compromise  by  the 
pledgee  with  the  buyer  of  his  claim,  for  less,  than  the  full  .amount  due 
is  a  conversion  of  the  purchaser's  obligation,  'and  the  pledgor  has  the 
election  either  to  sue  the  pledgee  in  damages  for  the  conversion,  or 
the  buyer  for  any  balance  due  over  and  above  the  pledgee's  claims. 
If  the  buyer  takes  an  assignment  of  the  claim,  he  must  give  the 
pledgor  credit  thereon  for  the  face  value  of  the  pledged  stock,  rather 
than  the  amount  paid  in  the  compromise.^ 

§  3914.  —  Right  to  incur  expense  to  protect  lien.  The  pledgee  may 
incur  reasonable  expense  necessary  to  maintain  and  keep  the  collat- 
eral available,  and  have  a  lien  on  the  stock  for  the  amount  so  paid.* 
So  he  may  pay  reasonable  assessments  for, the  purpose  of  protecting 
and  keeping  available  his  security,  and  if  he  does  so  is  entitled  to  a 
lien  on  the  stock  for  the  amount  paid.^    And  he  is  also  entitled  to 

First  Nat.  Bank  of  Reading  v.  Pergu-  101  N.  W.  459;  Wells,  Fargo  &  Co.'s 

son,  224  Pa.  397,  73  Atl.  551.  Express  v.  Walker,   9  N.  M.  456,  54 

98  As    where    several    directors    to  Pae.   875;   Work  v.   Tibbita,  87  Hun 

whom  stock  has  been  pledged  by  the  (N.    Y.);  352,    34    Ni    Y.    Supp.    308; 

same   pledgor    combine    together   and  Reynolds  v.   Cridge,  131  Pa.  St.  189, 

wrongfully  depreciate  its  value,  with  18  Atl.  1010. 

the  intention  of  buying  it  in  at  less  In  a  suit  to  redeem,  the  burden  is 

than    its    actual    value.      Ritchie    v.  on  the  pledgee  to  establish  any  proper 

McMullen,  79  Fed.  522.    See  also  First  disbursemente    made    on    account    of 

Nat.   Bank   of   Reading   v.   Ferguson,  the  stock.    Collins  v.  Denny  Clay  Co., 

£24  Pa.  397,  73  Atl.  551..  41  Wash.  136,  82  Pac.  1012. 

A  defense  of  this  character  to  an  3  Califoruja.     Mabb  v.  Stewart,  147 

acfjion  on  no^;es  secured  by  the  pledge  Cal.  413,  81  Pac.  1073. 

must  be  pleaded.     Dunham  v.  Boyd,  Georgia.     McCalla  v.  Clark,  55  6a. 

64  Conn.  397,  30  Atl.  62.  53. 

98Higgin^  v.  Lainsingh,  154  111.  301,  Iowa.     Iowa  Nat.  Bank  v.  Cooper, 

40  N.  E.  362.  101  N.  W.  459. 

1  Kentucky     Title     Sav.     Bank     &  'Kentucky.     Coibin  Banking  Co.  v. 

Trust  Co.   V.  McClarty,   174  Ky.   171,  Mitchell,    141    Ky.   172,   31   I*.   E.  A. 

191  S.  W.  892.  (N.  S.)  446,  132  S.  W.  426. 

2 Iowa  Nat.  Bank  v.  Cooper  (Iowa),  New  Mexico.    Wells,  Fargo  &  Oo.'s 
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■hold  the  stock  as  security' for  money  advanced  by  him  to  pay  assess- 
ments at  the  request  of  the  pledgor.*  He  is  also  entitled  to  be 
reimbursed  for  expenses  iacurred  in  clearing  or  defending  the  pledg- 
or's title.*  But  this  does  not  entitle  him  to  be  reimbursed  for  defend- 
ing an  action  by  a  third  person  to  recover  possession  of  the  stock  in 
which  the  latter  is  held  to  be  the  owner  of  the  stock,  but  the  pledgee 's 
right  to  a  lien  is  upheld  on  the  ground  that  he  took  the  stock  in  good 
faith  from  one  in  possession  thereof  and  who  was  clothed  with  appar- 
ent ownership.* 

§  3915.  —  Right  to  sue  to  preserve  security  or  for  damages.    The 

pledgee  has  such  an  interest  as  wjU  entitle  him  to  sue  in  equity  to 
preserve  the  stock  and  to,  protect  his  interests  therein,  to  the  same 
extent,  at  least,  as  the  pledgor  might  do.?'  And  he  may  sue  in  equity 
to  set  aside  a  sale  of  the  stock  under  a  void  assessment,*  or  to  restrain 
the  enforcement  of  an  illegal  assessment.* 

He  is  also  interested  in  the  preservation  of  the  corporate  property 
and  in  preventing  it  from  passing  out  of  the  hands  of  the  corporation, 
and  has  a  right  to  maintain  suits  for  that  purpose.^"    So,  in  a  proper 


Express  v.  Walker,  9  N.  M.  456,  54 
Pae.  875. 

But  a  pledgee  is  not  authorized  to 
pay  an  assessment  which  amounts  to 
six  times  the  actual  value  of  the 
stock,  and  hence  cannot  have  such 
payment  made  a  superior  lien  on  the 
stock.  Iowa  Nat.  Bank  v.  Cooper 
(Iowa),  101  N.  W.  459. 

llowa  Nat.  Bank  v.  Cooper,  131 
Iowa  556,  107  N.  W.  625. 

6  See  Work  v.  Tibbits,  87  Hun  (N. 
Y.)  352,  34  N.  Y.  Supp.  308. 

6  Under  such  circumstances  the  ac- 
tion is  of  no  benefit  to  the  pledgor, 
■and  the  defense  cannot  be  regarded 
as  being  undertaken  in  his  behalf. 
Work  V.  Tibbits,  87  Hun  (N.  T.) 
352,  34  N.  Y.  Supp.  308. 

">  Gorman-Wright  Co.  v.  Wright,  134 
Fed.  363;  Firgt  Nat.  Bank  v.  Mult- 
nomah State  Bank,  87  Ore.  423,  170 
Pae.  534;  Enterprise  Trading  Go.  v. 
Bank  of-  Crowell,  —  Tex.  Civ.  App.  — , 
167  S.  W.  296. 

8  Herbert  Kraft  Ca.  Bank  v.  Bank 
of  Orland,  133  Cal.  64,  65  Pac.  143. 


9 Farmers'  Pawnee  Canal  Co.  v. 
Henderson,  46  Colo.  37,  102  Pac.  1063; 
iPirst  Nat.  Bank  v.  Multnomah  State 
Bank,  87  Ore.  423,  170  Pae.  534. 

10  Georgia.  Andrews  Co.  v.  Nation- 
al Bank  of  Columbus,  129  Ga.  53,  121 
Am.  St.  Eep.  186,  12  Ann.  Cas.  616, 
58  S.  E.  633. 

Illinois.  Green  v.  Hedenberg,  159 
111.  489,  50 -Am.  St.  Eep.  178,  42  N.  E. 
851. 

Minnesota.  Baldwin  v.  Canfield, 
26  Minn.  43,  1  N.  W.  261,  263. 

New  York.  See  Campbell  v.  Amer- 
ican Zylonite  Co.,  122.  N.  Y.  455,  11 
L.  B.  A.  596,  25  N.  E.  853. 

Texas.  Enterprise  Trading  Co.  v. 
Bank  of  Crowell,  —  Tex.  Civ.  App. 
— ,  167  S.  W.  296. 

Washington.  Kneeland  Inv.  Co.  v. 
Berendes,  81  Wash.  372,  142  Pac.  869. 
See  also  Spokane  v.  Amaterdamach 
Trustees  Kantoor.  22  Wash.  172,  60 
Pac.  141. 

A  pending  suit  b^  the  pledgee  is 
not  abated  by  reason  of  the  fact  tnat 
he  forecloises  the  pledge  and  bids  in 
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case,  he  may  maintain  a  suit  for  the  appointment  of  a  receiver  for  the 
corporation  and  the  distribution  of  its  assets.^^  He  may  also  sue  in 
equity  to  prevent  a  fraudulent  sale  and  transfer  of  the  assets  of  the 
corporation,  whereby  the  stock  pledged  would  be  rendered  valueless,^* 
or  to  remove  a  cloud  on  the  title  of  the  corporation  to  real  property,^' 
or  to  cancel  a  mortgage  given  by  the  corporation  upon  all  its  prop- 
erty,^* or  for  relief  against  a  misappropriation  of  the  corporate  prop- 
erty by  its  officers.^*  It  h£is  been  held  in  a  number  of  cases  that  he 
may  maintain  such  suits  in  his  own  name,  although  a  stockholder 
could  not  do  so,  since  he  is  not  a  stockholder,  and  hence  cannot  exer- 
cise the  control  over  the  corporation  which  stockholders  may  exercise, 
or  compel  it  to  act  as  they  may  do.^^  It  has  also  been  held  that  he 
is  not  obliged  to^rst  appeal  to  the  corporation  or  its  officers  to  bring 
the  suit.^''    And  in  any  event  he  is  not  bound  to  make  such  a  demand 


the  property  for  the  full  amount  of 
the  debt.  Kneeland  Inv.  Co.  v.  Be- 
rendes,  81  Wash.  372,  142  Pae.  869.. 

11 A  pledgee  of  the  majority  of  the 
stock  may  maintain  a  suit  for  the  ap- 
pointment of  a  receiver  of  the  corpo- 
ration on  the  ground  that  its  prop- 
erty is  being  managed  and  controlled 
by  one  not  a  stockholder  in  such  a  way 
as  to  impair  the  value  of  the  stock. 
Chafee  v.  Quidniek  Co.,  14  E.  I.  75. 
See  also  Gorman- Wright  Co.  v.  Wright, 
134  Fed.  363. 

12  Andrews  Co.  v.  National  Bank  of 
Columbus,  129  Ga.  53,  121  Am.  St. 
Eep.  186,  12  Ann.  Cas.  616,  58  S.  E. 
633. 

He  may  sue  in  equity  to  prevent 
the  corporation  and  those  acting  for 
it  from  removing  its  assets  from  the 
place  of  its  domicile,  and  transmuting 
its  property  into  the  stock  of  another 
corporation.  Enterprise  Trading  Co. 
V.  Bank  of  Crowell,  —  Tex.  Civ.  App. 
— ,  167  S.  W.  296. 

13  Baldwin  v.  Canfield,  26  Minn.  43, 
1  N.  W.  261,  263. 

14  Kneeland  Inv.  Co.  v.  Berendes, 
81  Wash.  372,  142  Pae.  869. 

It  is  not  neceasary  to  allege  in  such 
an  action  that  the  mortgagee  intends 
or  threatens  to  foreclose,  where   the 


mortgage  is  valid  on  its  face  and  proof 
of  extrinsic  circumstances  is  required 
to  show  its  invalidity;  Kneeland  Inv. 
Co.  v.  Berendes,  81  Wash.  372,  142 
Pae.  869. 

18  Green  v.  Hedenberg,  159  Dl.  489, 
50  A^l.  St.  Eep.  178,  42  N.  E.  851; 
Cream  City  Mirror  Plate  Co.  v. 
Coggashall,  142  Wis.  651,  135  Am.  St. 
Eep.  1091,  126  N.  W.  44. 

An  action  to  compel  directors  to  re- 
store funds  lost  through  their  mis- 
management may  properly  be  brought 
in  the  name  of  the  corporation,  rather 
than  in  the  name  of  the  pledgee,  where 
the  control  of  the  corporation  has 
passed  into  friendly  hands.  Cream 
City  Mirror  Plate  Co.  v.  Coggeshall, 
142  Wis.  651,  135  Am.  St.  Eep.  1091, 
126  N.  W.  44. 

16  Baldwin  v.  Canfield,  26  Minn.  43, 
1  N.  W.  261,  263;  Enterprise  Trading 
Co.  V.  Bank  of  Crowell,  —  Tex.  Civ. 
App.  — ,  167  S.  W.  296;  Kneeland  Inv. 
Co.  V.  Berendes,  81  Wash.  372,  142 
Pae.  869. 

17  Baldwin  v.  Canfield,  26  Minn.  43, 
1  N.  W.  261,  263;  Enterprise  Trading 
Co.  V.  Bank  of  Crowell,  —  Tex.  Ci*. 
App.  — ,  167  S.  W.  296;  Kneeland  Inv. 
Co.  V.  Berendes,  81  Wash,  372,  142 
Pae.  869. 
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where  it  is  reasonably  certain  that  it  would  not  be  complied  with.^' 
The  pledgee  is  entitled  to  have  his  security  protected  from  fraudu- 
lent dissipation  by  the  pledgor,  where  the  latter  practically  controls 
the  corporation,  and  this  is  true  even  though  it  does  not  appear  that 
the  debt  will  not  be  paid  at  maturity.^^ 

The  pledgee  may  sue  a  third  person  for  conversion  of  the  stock,*" 
and  may  also  maintain  an  action  for  damages  against  any  one  who 
wrongfully  destroys  the  subject  of  the  pledge.*^  So  where  a  building 
and  loan  association  cancels  certificates  of  stock  wrongfully  without 
requiring  a  return  of  the  certificates,  a  pledgee  thereof  may  maintain 
action  against  the  association  therefor  although  he  has  not  secured 
the  title  to  the  stock  by  legal  process.**  If  he  is  liable  to  account  to 
the  pledgor  for  the  value  of  the  property  destroyed,  he  may  recover 
its  full  value,  and  if  not  so  liable,  he  may  recover  the  actual  damages 
suffered  by  him  up  to  the  value  of  the  chattel  destroyed.** 

§  3916.  —  Kiglit  to  purchase  at  sale  under  paramount  lien.  There 
is  a  real  or  apparent  conflict  in  the  authorities  as  to  the  right  of  the 
pledgee  of  stock  or  other  property  to  purchase  the  same  at  a  sale  made 
under  a  paramount  lien.**  In  any  event,  if  he  does  so  purchase  at  a 
sale  made  at  public  auction,  after  notice,  the  sale  is  at  most  merely 
voidable  and  not  void.  It  may  be  ratified  by  the  pledgor,  and  such 
ratification  may  be  implied  from  circumstances,  as  where  the  sale  is 
made  with  his  consent  or  acquiescence ;  or  where,  with  full  knowledge 

18  Green  v.  Hedenberg,  159  HI.  489,      Asa  >n,  28  Wash.  657,  69  Pac.  383. 

50  Am.  St.  Eep.   178,  42  N.  E.   851;  22  Allmon  v.  Sal,em  Building  &  Loan 

Kneeland    Inv.    Co.    v.    Berendes,    81  Ass'n,    275   111.    336,    114   N.   E.    170; 

Wash.  372,  142  Pac.  869.  Brown  v.  XTnion  Savings  &  Loan  Ass  'n, 

19  Cream   City  Mirror  Plate   Co.  v.  28  Wash.  657,  69  Pae.  383. 
Coggeshall,  142  Wis.  651,  135  Am.  St.  A  notice  of  the  pledge  is  not  neces- 
Bep.  1091,  126  N.  W.  44.  sary  to  protect  the  corporation  under 

20  Florida  Nat.  Bank  of  Gainesville,  such  circumstances,  since  it  need  not 
Florida  v.  Merchants'  &  Farmers'  pay  ofE  or  cancel  the  stock  without  a 
Bank  of  Claxton,  Georgia,  227  Fed.  return  of  the  certificate.  Allmon  v. 
714.  Salem  Building  &  Loan  Ass  'n,  275  111. 

If  he  sues  for  a  conversion  of  a  part  336,  114  N.  E.  170;  Brown  v.  Union 

only  of  the  pledged  stock,  he  must  set  Savings  &  Loan  Ass  'n,  28  Wash.  657, 

OTit  the  amount  of  the  debt  secured  by  69  Pae.  383. 

the  pledge,  since  otherwise  it  will  not  23  Brown  v.  Union  Savings  &  Loan 

appear  whether  he  was  damaged  or  in  Ass  'n,  28  Wash.  657,  69  Pae.  383. 

what  amount.     Florida  Nat.  Bank  of  21  See  Thomas  v.  Gilbert,  55  Ore.  14, 

Gainesville,  Florida  v.  Merchants'  &  Ann.  Cas.  1912  A  516,  104  Pae.  888, 

Tarmers'  Bank   of   Claxton,   Georgia,  101  Pac.  393. 

227  Fed.  714.  See    generally    standard    works    on 

21  Brown  v.  Union  Savings  &  Loan  pledges. 
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of  the  circumstances,  he.  accepts  the  proceeds  thereof  as  a  credit  on 
the  indebtedness;  ^  "or  where  the  conditions  of  the  pledge  or  the  in- 
crease in  value  of  the  pledged  property  have  so  changed  as  to  render 
it  inequitable  or  unjust  for  the  pledgor  to  be  permitted  to  disaffirm 
it."  26  "And  an  unreasonable  delay  after  notice  of  sale  in  redeeming 
the  pledged  property  will  be  regarded  as  an 'affirmance  thereof.  What 
constitutes  such  a  delay  will,  of  course,  depend  upon  the  circumstances 
of  each  case. ' '  ^"^ 

§  3917.  —  Effect  of  death  of  pledgor.  The  pledgee 's  lien  and  right 
to  the  possession  of  the  pledged  stock  are  in  no  way  afEected  by  the 
death, of  the  pledgor,^*  and  the  pledged  stock  constitutes  no  part  of 
the  pledgor 's  estate  until  the  debt  secured  by  the  pledge  is  paid.*^  So 
long  as  hisi  claim  remains  unsatisfied  the  pledgee  is  entitled  to  hold  it 
as  against  the  executor  or  administrator  of  the  pledgor,  and  to  receive 
and  enforce  dividends  and  other  benefits  attached  thereto,^"  and  his 
rights  in  this  regard  are  superior  to  the  claim  of  the  surviving  widow 
for  a  year's  allowance  and  in  lieu  of  homestead  as  well  as  the  expenses 
of  the  pledgor's  last  illness.*^ 

§  3918.  —  Title  or  lien  of  pledgee  as  against  third  persons — ^In  gen- 
eral. As  was  shown  in  a  former  section,  in  dealing  with  transfers 
generally,  certificates  of  stock  are.  not  negotiable  instruments,  and,  in 
the  absence  of  elements  of  estoppel,  a  bona  fide  pledgee  of  a  certificate 
from  one  who  has  no  title  or  authority  to  pledge  the  same  acquires 
no  title  or  lien  as  against  the  true  owner.*'*    The  pledgor  may  follow 

25  Thomas    v.    Gilbert,    55    Ore.    14,  516,  104  Pae.  888,  101  Pae.  393. 
Ann.  Gas.  1912  A  516,  104  Pae.  888,  28  Bell  v.  Mills,  123  Fed.  24;  Clarke 
101  Pae.  393.  V.  First  State  Bank  of  Dallas,  —  Tex. 

26  As  where  bank  stock,  which  was  Civ.  App.  — ,  150  S.  W.  203. 
practically  worthless  when  it  was  sold  See  also  §  3932,  infra. 

for   nonpayment    pf   assessments,   has  29  Bell  v.  Mills,  123  Fed.  24;  Clarke 

greatly  increased  in  value.    Thomas  v.  v.  First  State  Bank  of  Dallas,  —  Tex, 

Gilbert,  55  Ore.  14,  Ann.  Gas.  1912  A  Civ.  App.  — ,  150  S.  W.  203. 

516,  104  Pae.  888,  101  Pae.  393.  30  Bell  v.  Mills,  123  Fed.  24;  Sav 

27  Thomas  v.  Gilbert,  55  Ore.  14,  ings  Union  Bank  &  Trust  Co.  v.  Crow 
Ann.  Gas.  1912  A  516,  104  Pae.  888,  ley,  —  Gal.  — ,  169  Pae.  67;  Fulton  v, 
101  Pae.  393.  National   Bank    of    Denison,   26  Tex. 

A   delay   of   five   years   before   any  Giv.  App.  115,  62  S.  W.  84. 

attempt  is  made  to  repudiate  the  pur-  31  Clarke  v.  First  State  Bank  of  Dal- 

chase  of  stock  by  a  pledgee  at  a  sale  las,  —  Tex.  Giv.  App.  — ,  150  S.  W. 

for    nonpayment    of    assessments    has  203. 

been  held  to  be  unreasonable.    Thomas  32  See  §  3834,  supra. 
V.  Gilbert,  55  Ore.  14,  Ann.  Gas.  1912  A 
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the  stock  into  the  hands  of  one  to  whom  the  pledgee  has  wrongfully 
sold  or  repledged  it,^*  provided  he  can  trace  and  identify  it,**  and 
provided  he  has  not  estopped  himself  from  denying  the  letter's  right 
by  clothing  his  pledgee  with,  the  apparent  title  to  the  stock.^^  And  he 
does  not  waive  his  right  to  do  so  by  presenting  his  claim  to  the  trustee 
in  bankruptcy  of  the  pledgee.*®  But  by  reason  of  the  equitable  doc- 
trine of  estoppel,  a  bona  fide  pledgee  of  a  certificate  of  stock  from  one 
whom  the  true  owner  has  clothed  with  the  apparent  title,  or  with  api- 
parent  authority  to  pledge  the  same,  acquires  a  title  or  lien  as  against 
the  true  owner.*''  And  a  bona  fide  pledgee  takes  free  from  any  latent 
or  secret  equities  or  liens  in  favor  either  of  the  corporation  or  of  third 
persons,  if  he  has  no  notice  thereof,  but  not  otherwise.**  He  also 
takes  it  free  of  liens  or  claims  that  may  subseq-uently  arise  in  favor 
of  the  corporation  if  it  has  notice  of  the  pledge,  although  no  demand 
for  a  transfer  of  the  stock  to  the  'pledgee  on  the  corporate  books  has 
been  made.*®  And  his  rights  are  superior  to  those  of  a  subsequent 
purchaser  with  notice  of  the  pledge.*"  But  he  takes  subject  to  existing 
statutory  liens,  of  which  he  is  bound  to  take  notice.*^ 

Where  a  corporation  or  an  officer  for  whose  act  it  is  responsible 
issues  a  certificate  of  stock  which  is  valid  on  its  face,  it  will  be  liable 
thereon  to  a  bona  fide  pledgee,  by  reason  of  estoppel,  although  the 
certificate  may  have  been  illegally  or  fraudulently  issued,  and  may  in 
fact  be  fictitious.*^ 

Where  it  appears  that  stock  is  held  by  a  person  as  trustee,  either 
from  the  certificate  of  stock,  or  from  the  books  of  the  corporation, 
where  the  stock  is  transferable  only  on  the  books,  pledgees  of  the  stock 
are  chargeable  with  notice  of  the  trust,  and  that  the  holder  probably 
has  no  authority  to  pledge  the  stock,  and  if  a  loan  is  made  and  a  pledge 
of  the  stock  taken  without  inquiry,  the  pledgee  acts  at  his  peril.**    But 

S3  See  §  3834,  supra.  the  purchase  is  made,  acquired  by  such 

31  See  §  3941,  infra.  agent  in  the  course  of  his  employmient. 

3B  See  §  3853,  supra.  Sehwiud  v.  Boyce,  9^  Md.  510,  51  Atl. 

36  Mould  V.   Importers '  &  Traders '  45. 

Nat.  Bank,  72  N.  Y.  App.  Div.  30,  76  Where  the  transfer  is  entered  on  the 

N.  Y.  Supp.  148.  corporate  books,  subsequent  purchas- 

37  See  §  3853,  supra.  ers  from  the  pledgor  are  charged  with 

38  See  §  3854,  supra.  notice  of  the  pledge,  and  of  a  f  ore- 

39  See  §  3608  and  §  3814,  supra,.  closure  and  sale  thereunder.    Richard- 
WSchwind  v.  Boyce,  94  Md.  510,  51  sen  v.  Longmont  Supply  Ditch  Co.,  19 

Atl.  45;  New  Jersey  Trust  &  Safe  De-  Colo.  App.  483,  76  Pac.  546. 

posit  Co.  V.  Bodine    (N.  J.   Ch.),   60  41  See  §  3600,  supra. 

Atl.  387.  42  See  §  3497,  supra. 

The  purchaser  is  charged  with  the  43  See  §  3837,  supra.                   • 
knowledge  of  his  agent  through  whom 
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a  pledgee  of  stock  from  one  who  has  the  apparent  absolute  title  does 
not  take  subject  to  a  trust  of  which  he  has  neither  actual  nor  con- 
structive notice.**  A  guardian  has  no  authority  to  pledge  certificates 
of  stock  standing  in  the  name  of  his  ward,  or  in  his  own  name  as  guar- 
dian, and  pledgees  who  take- with  notice  of  the  character  in  which 
he  holds  are  not  protected.*^ 

Unlike  other  trustees,  an  executor  has  the  power,  not  only  to  sell, 
but  also  to  pledge  shares  belonging  to  the  estate  for  the  purposes  of 
the  estate,  and  a  bona  fide  pledgee  from  an  executor  will  be  protected, 
therefore,  although  the  pledge  may  in  fact  have  been  a  breach  of 
trust.*®  This  does  not  apply,  however,  where  the  executor  pledges  the 
stock  for  his  own  purposes,  and  the  breach  of  trust  is  known  to  the 
pledgee,  or  the  circumstances  are  such  as  to  put  him  on  inquiry  which 
would  result  in  such  knowledge.*''  All  persons  who  take  stock  from 
an  executor,  knowing  that  he  holds  it  as  such,  are  chargeable  with 
notice  of  the  contents  of  the  will.** 

An  agent  or  trustee  with  authority  merely  to  sell  stock  has  no 
authority  to  pledge  it,  and  if  he  does  so,  the  pledgee,  unless  there  is 
some  element  of  estoppel,  acquires  no  title  or  lien  as  against  the  prin- 
cipal or  cestui  que  trust.** 

The  advances  must  have  been  made  on  the  faith  of  the  security  to 
give  the  pledgee  any  rights  as  against  the  true  owner.^"  By  the 
weight  of  authority,  a  pledgee  of  shares  does  not  occupy  the  position 
of  a  bona  fide  purchaser  for  value,  where  he  takes  the  same  merely  as 
security  for  a  pre-existing  debt,  not  contracted  on  the  faith  of  the 
security,  and  neither  surrenders  any  right  nor  gives  any  new  con- 
sideration.^^ But  the  contrary  is  true  where  there  is  a  new  considera- 
tion for  the  pledge,  as  where  an  extension  of  time  is  granted  and  a  new 

44  See   §3837,  supra.  Missouri.      Darling    v.    Pottp,   118 

4BSee  §3842,  supra.  Mo.    506,    24    S.    W.   461;    Watson  v. 

46  See  §  3840,  supra.  Woody  Printing  Co.,  56  Mo.  App.  145. 

47  See  §  3840,  supra.  Ohio.     Cleveland  v.  State  Bank  of 

48  See  §  3840,  supra.  Ohio,   16   Ohio  St.   236,  88  Am.  Dee. 
40  See  §  3836,  supra.  .                  445. 

BO  See  Barnes  v.  Davis,  113  Minn.  Oklahoma.      State    Nat.    Bank    v. 

132,  128  N.  W.  1118.  Scales,  159  Pac.  925. 

51  Alabama.      Bank    of    Tupelo    v.  Pennsylvania.     Crawford  v.  Dollar 

Thompson,  186  Ala.  600,  65  So.  147.  Sav.  Fund  &  Trust  Co.,  236  Pa.  206, 

Kentucky.     Schuster    v.    .Tones,    22  84    Atl.    694;    King   v.    Mellon   Nat. 

Ky.  L.  Eep.  568,  58  S.  W.  595.  Bank  of  Pittsburg,  227  Pa.  22,  75  Atl. 

Miclilgan.      Bromson    Elec.    Co.    v.  832;  Kisterbock's  Appeal,  127  Pa.  St. 

Eheubottom,  122  Mich.  608,  81  N.  W.  601,  14  Am.  St.  Eep.  868,  18  Atl.  381. 

563.  jSee  also  Just  v.  State  Sav.  Bank,  See  also  §  3783,  supra. 
132  Mich.  600,  94  N.  W.  200. 
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note  is  taken  by  the  creditor  in  consideration  of  the  pledge,*^  or 
where  the  pledgee  surrenders  existing  securities,^*  or  where  the  pledge 
covers  future  indebtedness  and  the  pledgee  subsequently  extends 
further  credit  on  the  strength  of  the  collateral.^*  Some  courts,  how- 
ever, hold  that  one  who  takes  a  pledge  of  stock  to  secure  a  pre-existing 
debt  is  a  bona  fide  purchaser  for  value.^*  And  it  has  also  been  held 
that  a  pledgee  is  a  bona  fide  purchaser  for  value,  though  the  consid- 
eration of  the  note  secured  by  the  pledge  is,  in  part,  a  payment  of  a 
pre-existing  debt.*®  The  trustee  in  bankruptcy  of  the  pledgor  is  not 
a  bona  fide  purchaser  for  value,  but  takes  the  bankrupt's  property  in 
the  same  condition  and  subject  to  the  same  conditions  as  the  bankrupt 
himself  held  it.  " 

§3919. MarshaJingr  securities.    If  a  broker  pledges  stock  of 

his  own  and  that  of  his  customers,  which  he  has  a  right  to  repledge, 
to  secure  his  own  debt,  the  relation  of  principal  and  surety  arises,  the 
broker  being  the  principal  and  the  customers  his  sureties,  at  least  to 
the  extent  to  which  the  stock  of  each  of  them  exceeds  in  value  the 
amount  of  the  broker's  lien  upon  it.  The  stock  belonging  to  the 
broker  personally  should  be  first  applied  to  the  payment  of  his  indebt- 
edness, under  such  circumstances,  and  the  stock  belonging  to  his  cus- 

62  Just    V.    State    Sav.    Bank,    132  eral  was  not  the  sole  security  for  {he 

Mieh.  600,  94  N.  W.  200;   Watson  v.  subsequent    advances.      Bank    of    Tu- 

Woody  Printing  Co.,  56  Mo.  App.  145;  pela  v.    Thompson,    186   Ala.    600,    65 

Johnson  v.  First  Nat.  Bank  of  Frank-  So.  147. 

lin,  132  N.  Y.  App.  Div.  524,  117  N.  T.  56  Martin  v.  Bankers '  Trust  Co.,  18 

Supp.  39,  aff'd  200  N.  Y.  593,  94  N.  E.  Ariz.  55,  156  Pae.  87. 

1095;   American   Nat.   Bank   v.   Dew,  This  is  the  rule  in  Dlinois  and  in 

—  N.  C.  — ,  94  S.  E.  708.  the    federal    courts.      National     City 

There  is  no  new  consideration  'for  Bank  of  Chicago  v.  Wagner,  216  Fed. 

the  pledge  of  stock  to  secure  a  note  473. 

payable  on  demand  for  a  pre-existing  A  pledgee  who  takes  the  stock  aa 
debt,  although  the  payee  agrees  by  security  for  a  note  given  for  the  can- 
parol  to  forbear  bringing  suit  for  a  collation  of  a  pre-existing  indebted- 
time  in  consideration  of  its  receipt,  ness  is,  prima  facie  at  least,  a  pledgee 
since  the  parol  agreement  could  not  for  value.  Fowles  v.  National  Bank 
be  shown  as  a  defense  to  an  immedi-  of  California,  167  Cal.  653,  140  Pac. 
ate  suit  on  the  note.     Bronson  Elec.  271. 

Co.  V.  Eheubottom,  122  Mich.  608,  81  66  Gurley  v.  Reed  190  Mass.  509,  77 

N.  W.  563.  N.  B.  642. 

M  Crawford  v.  Dollar  Sav.  Fund  &  87  First  Nat.  Bank  of  Waterloo  v. 

Trust  Go.,  236  Pa.  206,  84  Atl.  694;  Bacon,  113  N.  Y.  App.  Div.  612,  98 

King  V.  Mellon  Nat.  Bank  of  Pitts-  N.  Y.  Supp.  717,  aff'd  198  N.  Y.  533, 

burg,  227  Pa.  22,-  75  Atl.  832.  82  N.  E.   1126,   216  TJ.   S.  134,  54  L, 

54  This  is  true  although  such  collat-  Ed.  418. 
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toraers  should  then  contribute  pro  rata  to  the  payment  of  the  balance. 
If  this  is  not  done,  but  a  part  of  the  property  is  sold  for  an  amount 
sufficient  to  satisfy  the  broker's  debt,  which  is  greater  than  the  aggre- 
gate amount  of  the  indebtedness  due  him  from  all  of  the  customers 
whose  stock  is  repledged,  and  exceeds  that  aggregate  indebtedness  by 
more  than  the  total  value  of  the  broker's  own  property  included  in 
the  pledge,  the  customers  are  entitled  to  the  portion  of  the  pledge 
remaining  unsold  and  to  the  sui-plus  proceeds  of.  that  sold  as  against 
the  general  creditors  and  the  trustee  in  bankruptcy  of  the  broker,  and 
to  this  end  are  entitled  to  be  subrogated  to  the  rights  of  the  second 
pledgee.^*  It  has  been  held  that  in  such  case  it  is  not  necessary  for 
the  customers  whose  stocks  have  been  sold  to  be  able  to  trace  their 
holdings  into  the  cash  surplus  realized  by  the  second  pledgee  in  order 
to  recover  such  surplus,  since  they  have  merely  contract  rights,  and 
not  the  rights  of  beneficiaries  under  a  trust.*®  The  burden  incident 
to  the  discharge  of  any  sub-pledge  made  with  the  authority  of  the 
original  pledgors  must  be  averaged  among  all  the  stocks  and  securities 
held  in  such  pledge.®"  If  a  person  p],edges  stock  of  his  own  and  stock 
belonging  to  another  which  he  has  no  right  to  pledge,  the  latter,  after 
notifying  the  pledgee  of  his  rights,  is  entitled  to  have  the  stock  of  the 
pledgor  first  applied  to  the  indebtedness.®^    And  similarly,  if  a  broker 

68  United  Nat.  Bank  v.  Tappan,  33  209,  44  N.  E.  770;  Smith  v.  Savin,  141 
B.  I.  1,  79  Atl.  946.  K.  Y.  315,  36  N.  E..338. 

69  United  Nat.  Bani  v.  Tappan,  33,  The  owner  of  the  stock  pledged 
E.  I.  1,  79  Atl.  946.  without  authority  stands  as  a  simple 

60  Skiff  V.  Stoddard,  63  Conn.  198,  purety  for  the  payment  of  the  loan  to 
21  L.  B.  A.  102,  28  Atl.  104,  26  Atl.  the  pledgee.  Smith  v.  Savin,  141  N. 
874,  Y.  315,  36  N.  E.  338. 

Where  stook  is  loaned  by  its  owner  Defendant  purchased  certain  stock 
to  brokers  to  be  used  by  them  in  their  on  -the  strength  of  information  fur- 
business,  and  is  pledged  by  them  with  nished  him  by  the  plaintiff,  and  agreed 
other  stock  as  security  for  a  loan,  to  carry  a  pajt  of  it  for  the  plaintiff, 
which  is  satisfied  by  the  sale  of  part  It  was  agreed  that  the  stock  should 
of  the  other  collateral,  and  is  then  all  be  transferred  in  the  defendant's 
returned  by  the  pledgee  to  the  trustee  name  and  that  the  money  to  pay  for 
in  bankruptcy  of  the, brokers,  it  must  the  plaintiff's  shares  should  be  bor- 
contribute  with  the  other  securities,  rowed  by  the  defendant  and  that  said 
sold  and  unsold,  to  the  payment  of  the  shares  and  other  collateral  belonging 
debt  for  which  it  ,  was  rightfully  to  the  defendant  should  be  pledged  as 
pledged,  but  only  on  the  basis  of  its  security  for  the  loan,  which  was  done, 
value  at  the  time  of  the  adjudication  Later  defendant  took  up  the  note  for 
in  bankruptcy.  In  re  T.  A.  Mclntyre  the  money  so  borrowed  and  notes 
&  Co.,  181  Fed.  955.  See  also  In  re  given  for  money  borrowed  to  pay  for 
Stringer,  230  Fed.  177.  his  own  shares,  and  gave  a  new  note 

61  Le  Marcbant  v,  Moore,  150  N.  Y.  for  the  whole  secured  by  a  pledge  of 
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pledges  stock  of  his  own,  stock  of  eustoiners  which  he  has  a  right  to 
repledge,  and  stock  of  a  customer  .which  he  has  no  right  to  repledge, 
the  owner  of  the  latter  may  compel  the  second  pledgee  to  first  resort 
to  the  property  of  the  'broker  and  that  of  the  other  customers.^^ 

§3920.  Relative  rights  of  pledgor  and  pledgee  as  stockholders. 

Until  the  stock  is  transferred  to  the  pledgee  on  the  corporate  books, 
he  does  not  become  a  stockholder,®*  and  hence  is  not  entitled  to  notice 
of  corporate  meetings  which  the  statute  requires  to  be  given  to  stock- 
holders.®* In  the  absence  of 'statutory  provision  or  agreement  to  the 
contrary,  a  pledgee  of  stock  is  entitled  to  vote  the  same  at  corporate 
meetings,  if  he  appears  as  the  holder  of  the  stock  on  the  books  of  the 
corporation,  while  the  pledgor  is  entitled  to  vote  the  stock  if  it  con- 
tinues to  be  >registered  in  his  name.®^  As  betwten  the  pledgor  and 
pledgee,  the  pledgor  has  the  privilege  of  subscribing  for  or  purchas- 
ing the  new  stock  upon  an  increase  of  the  capital  stock  of  the  corpora- 
tion.®* 

In  the  absence  of  a  provision  in  the  contract  to  the  contrary,  the 
pledgee  has  a  right  to  receive  dividends  declared  on  the  pledged  stock, 
although  he  must  account  therefor  to  the  pledgor.®'    But  the  corpora- 


all  of  the  stock.  The  pledgee  did  not 
know  of  the  plaintiff's  interest.  The 
plaintiff  tendered  the  amount  cflE  the 
loan  made  to  purchase  his  share  to  the 
defendant  at  its  maturity,  but  de- 
fendant refused  it  on  the  ground  that 
the  loan,  had  been  renewed,  and  the 
plaintiff  thereupon  made  a  tender  to 
the  pledgee,  which  was  also  refused. 
In. the  meantime  the  stock  had  greatly 
increased  in  value.  In  a  suit  by  the 
plaintiff  to  redeem  it  was  held  that  if 
the  renewal  no;tle  was  not  paid  at  ma- 
turity, the  pledgee  would  be  required 
to  resort  first  to  the  stock  belonging 
to  the  defendant  before  selling  that 
belonging  to  the  plaintiff.  Clayton  v. 
Smith,  —  Md.  — ,  102  Atl.  925. 

Where  the  owner  notifies  the 
pledgee  of  his  title,  and  the  latter, 
after-  the  pledgor  ha^s  made  an  as- 
signment for  the  benefit  of  crediiors, 
sells  the  stock,  and,  after  applying  the 
proceeds  to  his  claim  against  the 
pledgor,  turns  over  the  balance  to  the 
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assignee,  the  owner  is  entitled  to  re- 
cover such  balance  from  the  pledgee. 
Le  Marchant  v.  Moore,  150  N.  T.  209, 
44'  N.  E.  770. 

68  Skiff  V.  Stoddard,  63  Conn.  198, 
21  L.  E.  A.  102,  28  Atl.  104,  26  Atl. 
874. 

63  Osborne  v.  Detroit  Kraut  Co.,  193 
Mich.  664,  160  N.  "W.  442;  Cleveland 
City  Ey.  Co.  v.  First  Nat.  Bank,  68 
Ohio  St.  582,  67  N.  E.  1075. 

An  unregistered  pledge  does  not  ef- 
fect a  novation  of  membership,  nor 
place  the  pledgee  in  privity  with  the 
other  shareholders.  Elyea  v.  Lehigh 
Salt  Min.  Co.,  169  N.  T.  29,  61  N.  E. 
992,  aff'g  45  N.  Y.  App.  Div.  231,  60 
N.  Y.  Supp.  1050. 

64  See  §  1637,  supra. 
68  See  §  1664,  supra. 
66  Miller  v.  Illinois  Cent.  E.  Co.,  24 

Barb.  (N.  Y.)   312.     See  also  §§  3462, 
3463,  supra. 
/67  See  §  3704,  supra. 
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tion  is  not  liable  for  paying  them  to  the  pledgor,  where  the  stock 
stands  in  the  latter 's  name  on  the  corporate  books,  unless  it  has  notice 
of  the  pledge.®* 

Where  the  pledgor  has  a  statutory  right  to  vote  the  stock,  he  has 
£  right  as  a  stockholder  to  inspect  the  books  of  the  corporation,  even 
though  the  stock  has  been  transferred  to  the  pledgee  on  the  books,  at 
least  where  the  officer  of  whom  the  inspection  is  demanded  has  knowl- 
edge or  potice  of  the  nature  of  the  transaction  as  between  the  pledgor 
and  the  pledgee.^  The  pledgee  has  no  right  to  snich  inspection  where 
the  statute  makes  the  pledgor  the  owner  of  the  stock  since  under  such 
circumstances  he  is  not  a  stockholder  in  any  proper  sense  of  the 
termJ"  But  it  has  been  held  in  Wisconsin  that  where  an  insolvent 
trust  company  is  in  the  hands  of  the  commissioner  of  banking  for  the 
purpose  of  liquidation,  it  is  proper  for  the  court  to  permit  an  exami- 
nation of  its  books,  business  documents,  accounts  and  securities  by  a 
pledgee  of  shares  of  its  stock,  although  the  same  have  not  been  trans- 
ferred to  him  on  the  books.''^ 

§3921.  Liability  of  pledgee  as  stockholder.  Unless  there  is  some 
statutory  provision  to  the  contrary,  a  pledgee  of  shares,  if  he  appears 
on  the  books  of  the  corporation  as  owner,  is  liable  to  the  corporation 
or  to  creditors,  as  the  case  may  be,  for  a  balance  due  on  the  stock,''^ 
unless  the  stock  was  issued  as  full  paid,  and  he  is  in  the  position  of  a 
bona  fide  purchaser.'"  He  is  also  liable,*  in  the  absence  of  statutory 
provision  to  the  contrary,  under  a  statute  imposing  upon  stockholders 
an  additional  liability  to  creditors  of  the  corporation.'*  As  between 
the  pledgor  and  the  pledgee,  the  pledgee  is  not  personally  liable  for 
assessments  on  the  pledged  stoek.'^     But  he  may  pay  reasonable 

68  See  §  3704,  supra.  1042,  aff'd  44  N.  T.  App.  Div.  635,  60 

69  This  is  true  where  the  statute  re-      N.  Y.  Supp.  1138. 

quires  a  pledgee,  who  has  had  the  stock  71  In  re   Citizens '  Savings  &  Trust 

recorded  in  his  own  name,  to  give  the  Co.,  156  Wis.  277,  145  N.  W.  646.    See 

pledgor  a  proxy  to  vote  it,  and  where  also  §  2833,  supra, 

the  corporation  is  itself  the  pledgee,  72  See    §  3814,    supra,    and    §  4112, 

and  hence  knows  that  the  transferrer  infra. 

is  still  vested  with  the  general  own-  73  See  §  3918,  supra, 

ership   and  right   of  property  in  the  74  See  §  4193,  infra, 

stock.     Booth   V.    Consolidated   Fruit  75  CaUfornla.    Mabb  v.  Stewart,  147 

Jar  Co.,  62  N.  Y.  Misc.  252,  114  N.  Cal.  413,  81  Pae.  1073. 

Y.  Supp.  1000.  Iowa.    Tierney  v.  Ledden,  143  Iowa 

See  also  §  2833,  supra.  286,  21  Ann.  Cas.  105,  121  N.  W.  1050; 

70  In  re  First  Nat.  Bank  of  Brook-  Iowa  Nat.  Bank  v.  Cooper,  101  N.  W. 
lyn,  28  N.  Y.  Misc.  662,  59  N,  Y.  Supp.  459. 
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assessments   and    hold    the   stock    as    security    f6r   the    amount    so 
paid.'* 

§  3922.  Kigfhts  and  remedies  on  default — In  general.  On  default 
in  payment  of  the  debt  for  which  the  stock  has  been  pledged  as  col- 
lateral security,  the  pledgee  has  a  choice  of  remedies.  He  may  enforce 
the  pledge  by  a  sale  of  the  stock  without  any  judicial  proceedings 
whatever,  whether  such  a  sale  is  expressly  authorized  by  the  contract 
of  pledge  or  not.'''  Or,  instead  of  doing  so,  he  may  file  a  bill  in  equity 
to  foreclose  and  sell  the  stock.''*  Or  he  may  proceed  against  the 
pledgee  personally  on  the  debt  without  regard  to  the  security.'"  But 
since  his  remedies  by  a  suit  to  foreclose  or  a  sale  without  judicial 
proceedings  are  adeqiyate,  it  has  been  held  that  he  cannot  maintain 
a  suit  to  compel  the  corporation  to  transfer  the  stock  to  him  on  the 
books  and  to  issue  a  new  certificate  to  him,  and  to  enjoin  it  from 
paying  dividends  to  the  pledgor.'" 

Where  stock  is  pledged  to  secure  performance  of  an  agreement  by 
the  pledgor  to  resell  at  a  profit  other  stock  previously  sold  by  him  to 
the  pledgee,  the  latter  cannot  have  the  pledge  foreclosed  and  at  the 
same  time  keep  the  stock  which  the  pledgor  agreed  to  resell.'^ 

If  the  pledgee  holds  more  than  one  security  for  the  same  debt,  he 
may  proceed  against  either  or  all  of  them.*® 

§  3923.  —  Pledgee  not  bound  to  foreclose.  The  pledgee  is  not 
bound  to  sell  the  stock  immediately  on  default  by  the  pledgor,  unless 
required  by  the  contract.  The  pledgor  cannot  compel  him  to  sell, 
either  by  notice  or  request  to  do  so,  or  by  suit,  nor,  because  of  failure 
to  sell,  can  he  be  held  liable  for  any  depreciation  in  the  value  of  the 

Kentucky.     Corbin  Banking  Co.  v.  liability   to   assessment  until   sold   to 

Mitchell,   141   Ky.   172,    31   L.   B.   A.  others.     Farmers'   Pawnee   Canal   Co. 

(N.  S.)  446,  132  S.  W.  426.  v.   Henderson,   46   Colo.   37,   102   Pae. 

Oregon.    Thomas  v.  Gilbert,  55  Ore.  1063. 

14,  Ann.  Caa.  1912  A  516,  104  Pae.  888,  76  See  §  3914,  snpra. 

ipS  Pae.  393.  77  See  §  3925,  infra. 

South  Carolina.    Southwestern  Eail-  78  See  §  3931,  infra, 

road  Bank  v.  Douglas,  2  Speers  329.  79  See  §  3935,  infra. 

Texas.     First  State  Bank  of  Mont-  80  American  Bonding  &  Trust  Co.  v. 

gomery  v.  First  Nat.  Bank  of  Nava-  Pacific    Brewing    &    Malting    Co.,    34 

sota,  —  Tex.  Civ.  App.  — ,  145  S.  W.  "Wash.  10,  74  Pae.  826. 

691.  81  Jones  v.  Dimmick,  178  Ala.  296, 

A  pledgee  is  not  a  purchaser  witkin  59  So.  623. 

the  meaning  of  an  agreement  between  82  Weiscopt.  v.  Newman,  24  Ky.  L. 

the  corporation   and  the  pledgor   ex-  Eep.  36,  65  8.  W.  808. 
empting  the  stock  orf  the  former  fi'om 

6669 


§  3923] 


Private  CokpobaTIoNS 


tCh.  66 


stock  since  accrual  of  his  right  to  sell.*^  Of  course  the  contract  between 
the  parties  may  expressly  make  it  incumbent  upon  the  pledgee  to 
sell,  but  he  is  not  bound  to  sell  merely  because  the  contract  expressly 
authorizes  him  to  do  so,**  or  because  it  dispenses  with  notice  to  redeem 
before  sale.** 


§  3924.  —  Porfeittire.  The  pledgee  does  not  acquire  an  absolute 
title  to  the  stock  by  failure  of  the  pledgor  to  pay  the  debt  or  redeem 
the  property  at  the  time  limited,*^  even  though  he  has  a  power  of 


83  United  States.  Simonton  v.  Sib- 
ley, 122  U.  S.  220,  30  L.  Ed.  1225. 

Arkansas.  Lake  v.  Little  Rock 
Trust  Co.,  77  Ark.  53,  3  L.  E.  A.  (N. 
S.)  1199,  7  Ann.  Gas.  394,  90  S.  W. 
847. 

Georgia,.  Thornton  v.  Martin,  116 
Ga.  115,  42  S.  E.  348;  Napier  v.  Cen- 
tral Georgia  Bank,  68  Ga.  637. 

Illinois.  Furness  v.  Union  Nat. 
Bank  of  Chicago,  147  111.  570,  35  T^. 
E.  624;  Eozet  v.  McClellan,  48  HI. 
345,  95  Am.  Dec.  551. 

Iowa.  Eobinson  v.  Hurley,  11 
Iowa  410,  79  Am.  Dec.  497. 

Massachusetts.  Butman  v.  Howell, 
144  Mass.  66,  10  N.  E.  504;  Newsome 
V.  Davis,  133  Mass.  343;  Fisher  v. 
Fisher,  98  Mass.  303;  Taylor  v.  Cheev- 
er,  6  Gray  146. 

Michigan.  Allen  v.  Hook,  164  N. 
W.  384. 

Minnesota, 
vator  Co.  v. 
44  N.  "W.  5. 

New  York.  De  Cordova  v.  Barnum, 
130  N.  Y.  615,  27  Am.  St.  Eep.  538, 
29  N.  E.  1099;  Lawrence  v.  Maxwell, 
53  N.  Y.  19. 

Oklahoma.  Ihinbar  v.  Commercial 
Electrical  Supply  Co.,  32  Okla.  634, 
123  Pac.  417. 

Pennsylvania.  Fullerton  v-  Mobley, 
15  Atl.  856;  O'Neill  v.  Whigham,  87 
Pa.  St.  394. 

Texas.  Sinclair  v.  "Weekes  (Tex. 
Civ.  App.),  41  S.  W.  107. 

WisoonslQ.  Palmer  v,  Hawes,  73 
Wis.  46,  40  N.  W.  676. 


Minneapolis  &'N.  Ele- 
Betcher,  42   Minn.   210, 


A  sale,  is  not  invalid  because  made 
long  after  maturity  of  the  debt. 
Thornton  v.  Martin,  116  Ga.  115,  42 
S.  E.  348.      . 

The  pledgor  cannot  complain  of  the 
pledgee 's  failure  to  sell  the  stock  im- 
mediately on  default,  and  the  pledgee 
is  not  liable  for  any  depreciation  in 
the  value  of  the  stock  between  the 
date  of  the  default  and  the  date  of  the 
sale.  Dunbar  v.  Commercial  Electrical 
Supply  Co.,  32  Okla.  634,  123  Pac'  417. 

81  Eozet  V.  McClellan,  48  HI.  345, 
95  Am.  Dec.  551. 

A  bona  fide  purchaser  of  a  note. se- 
cured by  the  pledge  may  sue  an  in- 
dorser  without  first  resorting  to  the 
security  notwithstanding  an  agree- 
ment between  the  indorser  and  the 
pledgee  that  in  case  of  default  the 
stock  should  be  3old,  where  the  pur- 
chaser was  not  a  party  to,  and  did  not 
know  of  such  agreement,  especially 
where  the  stock  was  canceled  with  the 
consent  of  the  indorser.  Corning  v. 
Bridgewater  Gas  Co.,  100  lU.  App. 
221. 

86  Eobinson  v.  Hurley,  11  Iowa  410, 
79  Am.  Dec.  497. 

86 Missouri..  Colonial  Trust  Co.  v. 
McMillan,  188  Mo.  547,  107  Am.  St. 
Eep.  335,  87  S.  W.  933;  Hagan  v. 
Continental  Nat.  Bank,  182  Mo.  319, 
81  S,  W.  171. 

New  Jersey.  Endicott  v.  Marvel, 
83  N.  J.  Eq.  632,  92  Atl.  373,  afC'g  81 
N.  J.  Eq.  378,  87  Atl.  230. 

Ehode  Isl|ind.  United  Nat.  Bank.  v. 
Tappan,  33.E..L  1,  79  Atl.  946. 
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sale.*''  And  this  is  generally  held  to  be  true  even  where  the  contract 
of  pledge  provides  for  a  forfeiture  on  defa:ult.**  Unlike  the  case  of 
a  mortgage,  there  is  no  forfeiture,  and  the  pledgee  has  no  right  to  a 
strict  f orecloSure,^^  but  his  only  interest  is  a  special  property  to  retain 
the  stock  for  his  security  until  the  debt  is  paid.'"  He  cannot  cut  off 
the  pledgor's  right  to  Redeem  simply  by  a  notice  to  pay  within  a  cer- 
tain time,®^  but  can  do  so  only  by  a  lawful  sale  of  the  stock.**  And 
until  the  stock  is  lawfully  sold,  the  pledgor  has  a  continuing  right  to 
redeem.*' 

§  3925.  —  Sale  of  stodt— Right  to  sell.  On  default  in  the  payment 
of  the  debt  for  which  stock  has  been  pledged  as  collateral  security,  the 
pledgee,  in  the  absence  of  any  special  agreement  to  the  contrary,  may 
enforce  the  pledge  by  a  sale  of  the  stock  without  any  judicial  pro- 
ceedings, whether  a  sale  is  expressly  authorized  or  not.**    Of  course 


South  Carolina.  Haselden  v.  Hairier, 
97  S.  C.  178,  81  S.  E.  424. 

Vermont.  White  Eiver,  Sav.  Bank 
y.  Capital  Sav.  Bank  &  Trust  Co.,  77 
Vt.  123,  107  Am.  St.  Kep.  754,  59  Atl. 
197. 

87  United  Nat.  Bank  v.  Tappan,  33 
E.  I.  1,  79  Ati:  946. 

88  See  §  3938,  infra. 

89Hyams  v.  Bamberger,  10  Utah  3, 
36  Pae.  202;  White  Eiver  Sav.  Bank 
V.  Capital  Sav.  Bank  &  Trust  Co.,  77 
Vt.  123,  107  Am.  St,  Eep.  754,  59  Atl. 
197. 

90  White  Eiver  Sav.  Bank  v.  Capital 
Sav.  Bank  &  Trust  Co.,  77  Vt.  123, 
107  Am.  St.  Eep.  754,  59.Atl.  197. 

91  Groeltz  v.  Cole,  128  Iowa  340,  103 
N.  W.  977. 

92  Colonial  Trust  Cd.  v.  McMillan, 
188  Mo.  547,  107  Am.  St.  Eep.  335,  87 
S.  W.  933 ;  White  Eiver  Sav.  Bank  v. 
Capital  Sav.  Bank  &  Trust  Co.,  77  Vt. 
123,  107  Am.  St.  Eep.  754,  59  Atl.  197. 

As  to  his  right  to  sell,  ^ee  §3925 
et  seq.,  infra. 

93  See  §3936,  iiifya. 

94  United  States.  Easton  v.  German- 
American  Bank,  127  TJ.  S.  532,  32  L. 
Ed.  210;  First  Nat.  Bank  of  Omaha, 
Nebraska  v.  Illinois  Trust  &  Savings 
Bank,  84  Fed.  34;  Canfield  v.  Minne- 


apolis    Agricultural     &     Mechanical 
AaB'n,  14  Fed.  801. 

Alabama.  Warrior  Coal  &  Coke  Co. 
v.  National  Bank  of  Augusta,  53  So. 
997. 

Oalifomia.  Griffin  v.  Smith,  171 
Pac.  92;  McAulay  v.  Moody,  128  Cal. 
202,  60  Pac.  778. 

Georgia.  American  Nat.  Bank  of 
Atlanta  v.  East  Atlanta  Bank,  95  S. 
E.  286. 

Illinois.  Stokes  v.  Frazier,  §2  III. 
428. 

Iowa.    /Croft  v.  Colfax  Elec.  Light 
&  Power  Co.,  113  Iowa  455,  85  N.  W. 
761;  Eobinson  v.  Hurley,  11  Iowa  410,  ' 
79  Am.  Dec.  497. 

Kansas.  Water  Power  Co.  v. 
Brown,  23  Kan.  676. 

Louisiana.  Easch  v.  His  Creditors, 
1  La.  Ann.  31. 

Massachusetts.  Guinzburg  v.  H.  W. 
Downs  Co.,  165  Mass.  467,  52  Am.  St. 
Eep.  525,  43  N.  E.  195;  Union  Cattle 
Co.  V.  International  Trust  Co.,  149 
Mass.  492,  21  N.  E.  962. 

Ifebraska.  Brown  v.  Hotel  Aas'n, 
63  Neb.  181,  88  N.  W.  175. 

New  Jersey.  Morris  Canal  &  Bank- 
ing Co.  V.  Lewis,  12  N.  J.  Eq.  323. 

New  York.  Brooklyn  Bank  v.  Bar- 
naby,  197  N.  Y.  210,  27  L.  E.  A.  (N. 
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the  pledgee  cannot  lawfully  sell,  without  authority  from  the  pledgot, 
before  the  debt  is  due.'^  But  the  contract  may,  and  often  does,  authot- 
ize  him  to  sell  before  that  time  on  the  happening  of  certain  contin- 
gencies, as  where  the  pledged  stock  declines  in  value  and  the  pledgor 
fails  to  furnish  additional  security.®® 

If  the  pledge  is  for  an  indefinite  time  the  pledgor  may  call  on  the 
pledgee  to  redeem  at  any  time,  and  if  he  fails  to  do  so  may  then  pro- 
ceed to  foreclose.®' 


S.)  843,  90  N.  E.  834,  rev  'g  judgment 
126  App.  Div.  936,  110  N.  Y.  Supp. 
1123,  which  aff'd  57  Mise.  195,  107  N. 
Y.  Supp.  584;  Markham  v.  Jaudon,  41 
N.  Y.  235,  rev'g  49  Barb.  462;  Wilson 
V.  Little,  2  N.  Y.  443,  51  Am.  Dec. 
307;  Wallace  v.  Berdell,  24  Hun  379; 
Brown  v.  Ward,  3  Duer  660. 

Pennsylvania.  Finney's  Appeal,  59 
Pa.  St.  398;  Diller  v.  Brubaker,  52 
Pa.  St.  498,  91  Am.  Dec.  177;  Sit- 
greaves  v.  Farmers'  &  Mechanics' 
Bank,  49  Pa.  St.  359. 

Texas.  W.  B.  King  &  Co.  v.  Texas 
Banking  &  Insurance  Co.,  58  Tex.  669. 

Vermont.  White  River  Sav.  Bank 
V.  Capital  Sav.  Bank  &  Trust  Co.,  77 
Vt.  123,  107  Am.  St.  Eep.  754,  59  Atl. 
197. 

Virsgnia.  Alexandria,  L.  &  H.  E. 
Co.  V.  Burke,  22  Gratt.  264. 

Washington.  Nagel  v.  Ham,  Years- 
ley  &  Eyrie,  88  Wash.  99,  152  Pac 
520;  American  Bonding  &  Trust  Co. 
V.  Pacific  Brewing  &  Malting  Co.,  34 
Wash.  10,  74  Pac.  826^  Washington 
Nat.  Building,  Loan  &  Investment 
Ass'n  V.  Saunders,  24  Wash.  321,  64 
Pac.  546. 

In  Kelley  v.  Eoot,  74  N.  Y.  App. 
Div.  499,  77  N.  Y.  Supp.  431,  aff'g  37 
N.  Y.  Mise.  207,  75  N.  Y.  Supp.  163, 
it  was  held  that  a  provision  that  the 
pledgee  should  not  "dispose  of,  hy- 
pothecate, or  pledge  such  stock,  or 
any  portion  thereof,  in  any  manner 
whatsoever,"  was  designed  to  operate 
before  default  only,  and  did  not  pre- 
clude a  sale  after  default. 

In  Smith  v.  Becker,  129  Wis.  396, 


109  N.  W.  131,  it  was  held  that  a  sale 
of  shares  from  a  single  certificate  cov- 
ering shares  pledged  and  shares  owned 
by  the  pledgee  was,  under  the  evi- 
dence, a  sale  of  the  pledged  stock.  It 
was  further  held  that  even  if  there 
was  an  agreement  to  keep  separate 
the  stock  of  each  of  three  pledgors, 
who  were  each  liable  for  the  whole 
debt,  they  subsequently  assented  to 
the  mingling  of  the  stock. 

96  Cushing  v.  Building  Ass  'n  Society 
of  New  or  Practical  Psychology,  165 
Cal.  731,  134  Pac.  324;  National  Bank 
of  Illinois  V.  Baker,  128  111.  533,  4  L. 
E.  A.  586,  21  N.  E.  510;  Dykers  v. 
Allen,  7  Hill  (N.  Y.)  497,  42  Am.  Dee. 
87,  aff'g  3  Hill  593. 

96  Cushing  V.  Building  Ass  'n  Society 
of  New  or  Practical  Psychology,  l65 
Cal.  731,  134  Pae.  324;  National  Bank 
of  Hlinois  V.  Baker,  128  111.  533,  4  L. 
E.  A.  586,  21  N.  E.  510;  Manning  v. 
Shriver,  79  Md.  41,  28  Atl.  899;  Dun- 
bar V.  Commercial  Electrical  Supply 
Co.,  32  Okla.  634,  123  Pac.  417. 

Authority  to  sell  before  maturity  of 
the  debt  in  ease  the  security  depreci- 
ates in  market  value  authorizes  a 
sale  only  in  case  the  security  becomes 
less  valuable  after  it  is  pledged  than 
it  was  at  the  time  when  it  was 
pledged,  and  not  where  its  marketable 
condition  remains  the  same,  although 
it  was  worthless  at  the  time  of  the 
pledge  and  has  since  remained  so. 
National  Bank  of  Illinois  v.  Baker, 
128  111.  533,  4  L.  E.  A.  586,  21  N.  E. 
510. 

97  Eichbaum  v.  Sample,  213  Pa.  216, 
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If  the  pledgee  has  notice  of  the  rights  of  a  purchaser  of  the  pledg- 
or's interest  at  execution  sale,  he  cannot  sell  the  pledged  property,  ~ 
except  as  authorized  by  the  contract,  without  such  purchaser's  con- 
sent.   And  the  consent  of  the  pledgee,  under  such  circumstances,  will 
not  affect  the  purchaser's  rights.^' 

The  pledgee's  right  to  sell  the  stock  is  not  affected  by  the  appoint- 
ment of  a  receiver  for  the  pledgor,*^  or  by  the  filing  of  a  petition  in 
bankruptcy  against  him,  providing  the  stock  was  pledged  more  than 
four  months  before  such  petition  was  filed.^  And  since  his  power  to 
sell  is  a  power  coupled  with  an  interest,  it  is  not  revoked  by  thfe  death 
of  the  pledgor  .2 

The  right  to  sell  the  pledged  stock  may  be  exercised  by  one  to  whom 
the  pledgee  has  assigned  the  debt  and  the  security.' 

§  3926. Demand  and  notice.    Before  selling,  the  pledgee  must 

demand  payment  of  the  debt,  unless  the  time  of  payment  is  iixed,* 


62  Atl.  837;  Sitgreaves  v.  Farmers*  & 
Mechanics'  Bank,  49  Pa.  St.  359. 

98  Gushing  v.  Building  Ass 'n- Society 
of  New  or  Practical  Psychology,  165 
Cal.  731,  134  Pac.  324. 

89  Fidelity  Insurance,  Trust  &  Safe- 
Deposit  Cor.  V.  Boanoke  Iron  Co.,  81 
Fed.  439. 

1  Griffin  v.  Smith,  —  Cal.  — ,  171 
Pae.  92. 

2  Warrior  Coal  &  Coke  Co.  v.  Na- 
tional Bank  of  Augusta  (Ala.),  53  So. 
997. 

Under  the  California  statute  the 
pledgee  may  sell  the  stock  in  the 
statutory  manner  notwithstanding  the 
death  of  the  pledgor,  and  is.  not 
obliged  to  institute  a  proceeding  for 
that  purpose  in  the  probate  court. 
Bell  V.  Mills,  123  Fed.  24. 

8  Greene  v.  Faber,  158  N.  T.  App. 
Div.  149,  143  N.  T.  Supp.  27. 

4  California.  Bell  v.  Mills,  123  Fed. 
24,  construing  the  California  statute. 

niinois.  National  Bank  of  Illinois 
V.  Baker,  128  111.  533,  4  L.  E.  A.  586, 
21  N.  E.  510;  Hughes  v.  Barrell,  167 
111.  App.  100. 

New  York.  Smith  v.  Savin,  141  N. 
Y.  315,  36  N.  E.  338 ;  Wilson  v.  Little, 


2  N.  Y.  443,  51  Am.  Dee.  307.  See 
Franklin  Nat.  Bank,  City  of  New 
York  V.  Neweombe,  1  App.  Div.  294, 
37  ;N.  Y.  Supp.  271. 

Pennsylvania.  Sitgreaves  v.  Farm- 
ers' &  Mechanics'  Bank,  49  Pa.  St. 
359. 

Rhode  Island.  Earle  v.  Grant,  14 
R.  I.  228. 

Demand  is  necessary  where,  on  ma- 
turity of  the  note  secured  by  the 
pledge,  the  payee  gives  an  indefinite 
extension  of  time  on  the  debt.  Louis- 
ville Banking  Co.  v..  W.  H.  Thomas  & 
Son  Co.,  24  Ky.  L.  Rep.  811,  69  S.  W. 
1078,  24  Ky.  L.  Rep.  115,  68  S.  W.  2. 

Thia  is  particularly  true  where  a 
sale  is.  made  before  maturity  of  the 
debt.  National  Bank  of  Illinois  v. 
Baker,  128  111.  533,  4  L.  E.  A.  586,  21 
N.  E.  510. 

Under  the  California  statute,  if  the 
pledgor  is  dead,  the  demand  should  be 
made  upon  his  executor  or  adminis- 
trator rather  than  upon  his  heirs. 
Bell  V.  Mills,  123  Fed.  24. 

The  demand  of  payment  need  not  be 
formal.  It  is  implied,  for  example, 
in  a  notice  that  the  stock  will  be  sold 
if  the  debt  is  not  paid.     Nabring  v. 
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and  give  the  pledgor  reasonable  notice  of  the  time  and  place  of  sale, 
unless  such  demand  and  notice  is  waived,  and  if  he  fails  to  do  so  the 
sale  will  constitute  a  conversion.* 


Bank  of  Mobile,  58  Ala.  204.  And  see 
Carson  v.  Iowa  City  Gas-Ligljt  Co.,  80 
Iowa  638,  45  N.  W.  1068;  Goodrich  v. 
Willard,  2  Gray  (Malas.)  203. 

A  provision  in  the  contract  that  the 
pledgor  may  sell  without  a  demand  is 
valid.    Smith  v.,  Lee,  84  Fed.  557. 

8  California.  Brittan  v.  Oakland 
Bank  of  Savings,  124  Cal.  282,  71  Am. 
St.  Rep.  58,'  57  Pac.  84;  Gay  v.  Moss, 
34  Cal.  125;  Bell^v.  Milla,  123  Fed.  24, 
construing  the  California  statute.  See 
also  Colton,  v.  Oakland  Bank  of  Sav- 
ings, 137  Cal.  376,  70  Pac.  225. 

Connecticut.  Stevens  v.  Hurlbut 
Bank,  31  Conn.  146. 

Blinois.  National  Bank  of  Illinois 
V.  Baker,  128  111.  533,  4  L.  E.  A.  586, 
21  N.  E.  510;  McDowell  v.  Chicago 
Steel  Works,  124  111.  491,  7  Am.  St. 
Rep.  381,  16  N.  E.  854;  Cushman  v. 
Hayes,  46  111.  145;  Hughes  v.  Barrell, 
167  HI.  App.  100;  Whipple  v.  Tucker, 
123  111.  App.  223. 

Iowa.  Carson  v.  Iowa  City  Gas- 
Light  Co.,  80  Iowa  638,  45  N.  W.  1068. 

Kentucky.  Louisville  Banking  Co. 
v.  W.  H.  Thomajs  &  Son  Co.,  24  Ky.  L. 
Rep.  811,  69  8.  W.  1078,  24  Ky.  L. 
Rep.  115,  68  S.  W.  2. 

Maryland.  Brysom  v.  Rayner,  25 
Md.  424,  90  Am.  Dec.  69. 
'  Massachusetts.  Guinzburg  v.  H.  W. 
Downs  Co.,  165  Mass.  467,  52  Am.  St. 
Rep.  525,  43  N.  B.  195;  Fowle  v. 
Ward,  113  Mass.  548,  18  Am.  Rep. 
534. 

Michigan.  Feige  v.  Burt,  118  Mich. 
243,  74  Am.  St.  Rep.  390,  77  N.  W. 
.928;  Hempflinjj  v.  Burr,  59  Mich.  294, 
26  N.  W.  496. 

Nebraska.  Brown  v.  Hotel  Ass'n, 
63  Neb.  181,  88  N.  _W.  175. 

New  York.  Brooklyn  Bank  v.  Bar- 
naby,  197  N.  Y.  210,  27  L.  R.  A.  (N. 
S.)  843,  90  N.  E.  834,  rev  'g  judgment 


126  App.  Div.  936,  110  N.  Y.  Supp. 
1123,  which  aff'd  57  Misc.  195,  107  N. 
Y.  Supp.  584 ;  Content  v.  Banner,  184 
N.  Y.  124,  6  Ann.  Cas.  106,  76  N.  E. 
913,  rev  'g  judgment  96  App.  Div.  625, 
88  N.  Y,  Supp.  1095;  Smith  v.  Savin, 
141  N.  Y.  315,  36  N.  E.  338;  Gillett  v. 
Whiting,  120  N.  Y.  402,  24  N.  E.  790; 
Stratford  v.  Jones,  97  N.  Y.  586; 
Baker  v.  Drake,  66  N.  Y.  518,  23  Am. 
Rep.  80;  Markham  v.  Jaudon,  41  N. 
Y.  235,  rev'g  49  Barb.  462;  Wilson  v. 
Little,  2  N.  Y.  443,  51  Am.  Dec.  307; 
Smith  V.  Sta,ten  Island  Land  Co.,  175 
App.  Div.  588,  162  N.  Y.  Supp.  681; 
Furber  v.  National  Metal  Co.,  118  App. 
Div.  263,  103  N.  Y.  Supp.  490,  afE'd 
193  N.  Y.  622,  86  N.  E.  1124;  Tread- 
well  V.  Clark,  114  App.  Div.  493,  100 
N.  Y.  Supp.  1,  judgment  afC'd  190  N. 
Y.  51,  82  N.  E.  505;  MeCutcheon  v. 
Dittman,  23  App.  Div.  285,  48  N.  Y. 
Supp.  360,  judgment  modified  on  other 
grounds  164  N.  Y.  355,  58  N.  B.  97; 
Lewis  V.  Graham,  4  Abb.  Pr.  106; 
Genet  v.  Horwland,  45  Barb.  §60;  Brass 
V.  Worth,  40  Barb.  648;  Stearns  v. 
Marsh,  4  Den.  227,  47  Am.  Dec.  248. 

Oklahoma.  Ardmore  State  Bank  v. 
Mason,  30  Okla.  568,. 39  L.  R.  A.  (N. 
S.)  292,  120  Pae.  1080. 

Pennsylvania.  Jeanes'  Appeal,  116 
Pa.  St.  573,  2  Am.  St.  Rep.  624,  11 
Atl.  862;  Conyngham's  Appeal,  57  Pa. 
St.  474;  Diller  v.  Brubaker,  52  Pa.  St. 
498,  91  Am.  Dec.  177;  Sitgreaves  v. 
Farmers'  &  Mechanics'  Bank,  49  Pa. 
St.  359. 

Rhode  Island.  Barle  v.  Grant,  14 
R.  L  228. 

Washington.  Richardson  v.  Foster, 
170  Pac.  321;  Nagel  v.  Ham,  Yearsley 
&  Ryiie,  88  Wash.  99,  152  Pac.  520. 

West  Virginia.  Crawford  v.  Le 
Fevre,  78  W.  Va.  73,  88  S.  E.  1087. 

In  the  event  of  his  inability  to  give 
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The  pledgor  is  entitled  to  actual  personal  notice  of  the  time  and 
place  of  sale.^  But  ' '  actual  knowledge  of  the  time  and  place  of  sals 
has  the  same  effect  as  personal  service. "  ' 


such  notice,  his  remedy  is  an  action 
to  foreclose  the  lien.  Treadwell  v. 
Clark,  114  N.  Y.  App.  Div.  493,  100 
N.  T.  Supp.  1,  judgment  aff'd  190  N. 
Y.  51,  82  N.  E.  505. 

If  no  notice  is  given,  the  purchaser 
cannot  compel  the  corporation  to 
transfer  the  stock  to  him  on  the  cor- 
porate books.  Nagel  v.  Ham,  Years- 
ley  &  Eyrie,  88  Wash.  99,  152  Pac.  520. 

Notice  by  a  broken  of  an  intent  to 
sell  pledged  stock  is  not  rendered 
unnecessary  by  reason  of  a  custom 
among  brokers  to  sell  without  notice 
(Baker  v.  Drake,  66  N.  Y.  518,  23  Am. 
Eep.  80;  Lawrence  v.  Maxwell,  53  N. 
Y.  19 ;  Markham  v.  Jaudon,  41  N.  Y. 
235,  rev'g  49  Barb.  462;  Wheeler  v. 
Newbould,  16  N.  Y.  392),  unless  such 
custom  is  expressly  made  a  part  of  the 
contract  between  the  parties.  Baker 
V.  Drake,  66  N.  Y.  518,  23  Am.  Rep.  80. 

Under  the  California  statute,  if  the 
pledgor  is  dead,  the  notice  should  be 
given  to  his  executor  or  administrator 
rather  than  to  his  heirs.  Bell  v.  Mills, 
123  Fed.  24. 

Where  the  pledgee  sells  without 
notice  he  is  liable  for  the  resulting 
damage  which  may  be  recovered  in  a 
speciarl  action  on  the  case.  Hughes 
V.  Barren,  167  111.  App.  100. 

Where  the  pledgee  sells  without  the 
necessary  notice,  the  pledgor,  after  of- 
fering to  pay  the  amount  of  the  debt, 
may  maintain  replevin  to  recover  the 
stock  or^ts  value.  Furber  v.  National 
Metal  Co.,  118  N.  Y.  App.  Div.  263, 
103  N.  Y.  Supp.  490,  afiE'd  193  N.  Y. 
622,  86  N.  E.  1124. 

An  attempted  sale,  to  constitute  a 
conversion,  must  have  been  actually 
made,  and  the  stock  must  have  been 
parted  with.  A  pledgee,  therefore,  is 
not  guilty  of  a  conversion  of  stock 
pledged  to  Min  if  he  attempts  to  sell  it 


without  notice  to  the  pledgor,  and  re- 
ports the  sale  as  being  made  to  an- 
other person,  who  surrenders  the  certi- 
fica.te  and  obtains  a  new  one  in  his 
own  name,  where  such  person  never 
pays  anything,  and  his  name  is  used 
by  the  pledgee  merely  to  effect  a  sale 
in  the  latter 's  interest,  and  the 
pledgee,  who  has  not  parted  with  the 
possession  of  the  stock,  on  learning 
that  the  sale  is  invalid  for  want  of 
notice  to  the  pledgor,  afterwards  gives 
notice,  and  under  such  notice  makes 
a  valid  sale,  and  applies  the  proceeds 
to  payment  of  the  debt  secured.  Terry 
v.  Birmingham  Nat.  Bank,  93  Ala. 
599,  30  Am.  St.  Eep.  87,  9  So.  299. 

6  It  is  not  enough  to  publish  the 
notice  in  a  newspaper,  at  least  un- 
less it  af&rmatively  appears  that  it 
was  read.  Lewis  v.  Graham,  4  Abb. 
Pr.  (N.  Y.)  106. 

Nor  is  it  enough  to  leave  a  notice 
with  tie  clerk  or  manager  at  the 
pledgor's  office,  unless  it  appears 
that  it  was  actually  received  by  the 
pledgor.  Bryan  v.  Baldwin,  52  N.  Y. 
232. 

Nor  is  it  sufficient  to  send  the 
pledgee  a  copy  of  a  published  notice 
of  a  sale  of  various  stocks  and  bonds, 
including  some  stock,  of  the  kind, 
pledged,  where  the  notice  in  no  way 
indicates  an  intention  to  sell  the 
pledged  shares,  or  that  the  sale  is  to 
be  made  to  foreclose  the  pledge,  or 
that  the  pledgee  is  in  any  way  inter- 
ested in  it.  McCutcheon  v.  Dittman, 
23  N.  Y.  App.  Div.  285,  48  N.  Y.  Supp. 
360,  judgment  modified  on  other 
grounds  164  N.  Y.  35,5,  58  N.  E.  97. 

A  notice  by  mail  is  sufficient  al- 
though it  is  not  actually  received  un- 
til after  the  sale.  Worthington  v. 
Tormey,  24  Md.  182. 

7  Crawford  v.  Le  Fevie,  78  W.  Va, 
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The  notice  must  be  given  a  reasonable  time  before  the  sale.'  It 
must  state  the  time  and  place  of  sale,®  and  must  be  such  in  form  as 
to  notify  the  pledgor  that  the  particular  stock  pledged  will  be  sold  at 
the  time  and  place  specified.^" 

The  contract  may  provide  for  a  sale  without  notice,  and  in  such  a 
case  no  notice  is  necessary ;  ^^  but  a  provision  authorizing  a  sale  on 
nonpayment  of  the  debt,  without  expressly  requiring  notice,  will  not 
be  given  that  effect. ^^    And  consent  that  the  pledgee  may  sell  with- 


73,  88  S.  B.  1087.    And  see  to  the  same 
effect  Earle  v.  Grant,  14  E.  I.  228. 

8  As  to  the  sufficiency  of  notice  in 
this  respect,  see  Stevens  v.  Hurlbut 
Bank,  31  Conn.  146;  Maryland  Fire 
Ins.  Co.  V.  Dalrymple,  25  Md.  242,  89 
Am.  Dec.  779;  Guinzburg  v.  H.  "W. 
Downs  Co.,  165  Mas3.  467,  52  Am.  St. 
Eep.  525,  43  N.  E.  195;  Lewis  v.  Gra- 
ham, 4  Abb.  Pr.  (N.  Y.)  106;  Bryan 
V.  Baldwin,  7  Lans.  (N.  Y.)  174,  52 
N.  Y.  232;  Richardson  v.  Foster,  — 
Wash.  — ,  170  Pac.  321. 

The  pledgor  must  be  given  a  rea- 
sonable opportunity  to  redeem  after 
notice  to ,  do  so.  Crawford  v.  Le 
Fevre,  78  W.  Va.  73,  88  S.  E.  1087. 

Ten  days'  notice  is  reasonable. 
Crawford  v.  Le  Fevre,  78  W.  Va.  73, 
88  S.  E.  1087. 

9  Content  v.  Banner,  184  N.  Y.  124, 
6  Ann.  Cas.  106,  76  N.  B.  913,  rev'g 
judgment  96  N.  Y.  App.  Div.  625,  88 
N.  Y.  Supp.  1095. 

In  Worthington  v.  Tormey,  34  Md. 
182,  it  was  held  that  the  notice  need 
not  specify  the  place  of  sale. 

10  See  MeCutcheon  v.  Dittman,  23 
N.  Y.  App.  Div.  285,  48  N.  Y.  Supp. 
360. 

11  United  States.  Arbagast  v. 
American  Bxeh.  Nat.  Bank  of  Chi- 
cago, 125  Fed.  518;  Smith  v.  Lee,  84 
Fed.  557. 

Arkansas.  Fitzgerald  v.  Bloeher, 
32  Ark.  742,  29  Am.  Eep.  3. 

California.  Williams  v.  Parker,  30 
Cal.  App.  71,  1S7  Pac.  550. 

Connecticut.  Stevens  v.  Hurlbut 
Bank,  31  Conn.  146. 


Georgia.  Thornton  v.  Martin,  116 
Ga.  115,  42  S.  B.  348. 

Illinois.  McDowell  v.  Chicago  Steel 
Works,  124  111.  491,  7  Am.  St.  Eep. 
381,  16  N.  B.  854. 

Iowa.  Carson  v.  Iowa  City  6a£- 
Light  Co.,  80  Iowa,  638,  45  N.  W. 
1068. 

Maryland.  Bryson  v.  Eayner,  25 
Md.  424,  90  Am.  Dec.  69;  Maryland 
Fire  Ins.  Co.  v.  Dalrymple,  25  Md. 
242,  89  Am.  Dee.  779. 

Missouri.  Hagan  v.  Continental 
Nat.  Bank,  182  Mo.  319,  81  S.  W.  171; 
Chouteau  v.  Allen,  70  Mo.  290; 
Schaaf  v.  Fries,  90  Mo.  App.  111. 

New  York.  Brooklyn  Bank  v.  Bar- 
naby,  197  N.  Y.  210,  27  L.  E.  A.  (N. 
S.)  843,  90  N.  B.  834,  rev'g  judgment 
126  App.  Div.  936,  110  N.  Y.  Supp. 
1123,  which  afE'd  57  Misc.  195,  107  N. 
Y.  Supp.  584;  Williams  v.  United 
States  Trust  Co.  of  New  York,  133  N. 
Y.  660,  31  N.  E.  29;  Stenton  v.  Je- 
rome, 54  N.  Y.  480;  Wheeler  v.  -New- 
bould,  16  N.- Y.  392;  Wilson  v.  Little, 
2  N.  Y.  443,  51  Am.  Dec.  307; 
Genet  v.  Howland,  45  Barb.  560. 

Pennsylvania.  Jeanes'  Appeal,  116 
Pa.  St.  573,  2  Am.  St.  Eep.  624,  11 
Atl.  862. 

Wisconsin.  Smith  v.  Becker,  129 
Wis.  396,  109  N.  W.  131. 

IZ  Stevens  v.  Hurlbut  Bank,  31 
Conn.  146. 

It  has  been  held,  however,  that  no- 
tice of  sale  is  waived  where  the  con- 
tract expressly  gives  the  pledgee  the 
power  to  sell  if  the  debt  is  not  paid, 
'■'without  further  notice"  (Maryland 
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out  giving  notice  does  not  dispense  with  the  necessity  for  demanding 
payment  of  the  debt,  when  such  demand  is  necessary .^^ 

Since  the  requirement  of  notice  is  for  the  benefit  of  the  pledgor,  he 
alone  can  complain  of  its  omission.^*  He  may  waive  defects  in  a 
notice,  or  a  failure  to  give  any  notice  at  all,^*  or  may  ratify  a  sale 
without  notice,  either  expressly  or  by  implication.^®  He  is  not  bound 
to  object,  and  until  he  does  so  the  sale  and  credit  of  the  proceeds  on 
the  debt  bind  the  creditor.^''  Hence  an  assignment  by  the  creditor 
before  he  does  so  cannot  carry  the  claim,  except  as  to  any  excess 
remaining  after  such  credit  is  given,  on  the  theory  that  the  sale  is  void 
and  the  debt  remains  undiminished.  Nor  will  the  effect  of  such  an 
assignment  as  between  the  assignor  and  the  assignee  be  enlarged  by 
the  subsequent  act  of  the  pledgor  in  seeking  to  set  aside  the  sale.^®  A 
waiver  of  notice  is  not  affected  by  mere  delay  in  making  the  sale, 
where  there  is  no  valid  extension  of  the  note  which  the  stock  is  pledged 
to  secure.^^    If  after  giving  notice  of  sale  the  pledgee  waives  the  right 


Fire  Ins.  Co.  v.  Dalrymple,  25  Md. 
242,  89  Am.  Dec.  779);  or  to  sell  om 
a  specified  day,  if  the  debt  is  not 
paid  on  that  day  (Bryson  v.  Kay- 
ner,  25  Md.  424,  90  Am.  Dee.  69). 
See  also  McDowell  v.  Chicago  Steel 
Works,  124  111.  491,  7  Am.  St.  Eep. 
381,  16  N.  E.  854;  Jeanes'  Appeal, 
116  Pa.  St.  573,  2  Am.  St.  Eep.  624, 
11  Atl.  862,  and  other  cases  cited  in 
the  note  preceding. 

13  Wilson  V.  Little,  2  N.  Y.  443,  51 
Am.  Dec.  307;  Lewis  v.  Graham,  4 
Abb.  Pr.  (N.  T.)  106;  Bras3  v.  Worth, 
40  Barb.  (N.  T.)   648. 

14  Colton  V.  Oakland  Bank  of  Sav- 
ings, 137  Gal.  876,  70  Pac.  225. 

15  Child  V,  Hugg,  41  Cal.  519. 

The  pledgor  waives  notice  where 
he  is  present  and  bids  at  the  sale. 
Earle  v.  Grant,  14  E.  I.  228. 

Where  a  broker  sold  stock  pur- 
chased by  him.  for  a  customer,  with- 
out giving  notice  of  the  time  and 
place  of  sale,  but  afterwards  sent  the 
customer  an  account  of  the  sale,  cred- 
iting him  with  the  amount  realized, 
and  the  customer  promised  to  pay  the 
balance  shown  by  the  account  with- 
out making  any  objection  to  the  sale 


or  want  of  notice,  it  was  held  that  he 
waived  the  failure  to  give  the  notice 
of  the  sale,  and  could  not  afterwards 
object  on  that  ground.  Gillett  v. 
Whiting,  141  N.  Y.  71,  38  Am.  St. 
Eep.  762,  35  N.  E.  939. 

A  pledgor  of  stock  waives  defects 
in  a  notice  of  sale  by  the  pledgee,  or 
want  of  notice,  where  he  afterwards, 
as  an  officer  of  the  corporation,  trans- 
fers the  stock  to  the  purchaser  at  the 
sale.  Downer  v.  Whittier,  144  Mass. 
448,  11  N.  E.  585.  See  also  Hill  v. 
Fiuigan,  77  Cal.  267,  11  Am.  St.  Eep. 
279,  19  Pac.  494;  McDowell  v.  Chi- 
cago Steel  Works,  124  111.  491,  7  Am. 
St.  Eep.  381,  16  N.  E.  854. 

See  also  Hughes  v.  Barrell,  167  111. 
App.  100,  where  it  was  held  that 
there  was  no  waiver. 

16  Colton  V.  Oakland  Bank  of  Sav- 
ings, 137  Cal.  376,  70  Pac.  225;  Child 
V.  Hugg,  41  Cal.  519;  Earle  v.  Grant, 
14  E.  L  228. 

17  Colton  V.  Oakland  Bank  of  Sav- 
ings, 137  Cal.  376,  70  Pac.  225. 

18  Colton  V.  Oakland  Bank  of  Sav- 
ings, 137  CaL  376,  70  Pac.  225. 

19  Thornton  v.  Martin,  116  Ga.  115, 
42  S.  E.  348. 


6677 


§  39261 


PbIVATE   COEPOEATIONS 


[Ch.  56 


to  exact  strict  performance  of  the  contract  and  grants  the  pledgor 
an  indulgence  by  postponing  the  sale  for  an  indefinite  period,  he  can- 
not thereafter  sell  the  stock  without  notice  to  the  pledgee.^" 

A  sale  without  notice  is  good  as  against  an  innocent  purchaser  for 
value,  and  he  gets  a  good  title.^^ 

§3927. Manner  of  sale  in  general.  The  sale  must  be  con- 
ducted fairly,  and  with  a  view  to  make  the  stock  sell  to  the  advantage 
of  the  pledgor,^  and  to  obtain  what  it  is  worth  at  the  time  of  the 
sale.^*    And  the  pledgee  must  account  for  any  loss  resulting  from  his 


20  Turber  v.  National  Metal  Co.,  118 
N.  Y.  App.  Div.  263,  103  N.  Y.  Supp. 
490,  afC'd  193  N.  Y.  622,  86  N.  B. 
1124. 

21  Smith  V.  Staten  Island  Land  Co., 
175  N.  Y.  App.  Div.  588,  162  N.  Y. 
Supp.  681. 

22  United  States.  Arbogast  v. 
American  Exch.  Nat.  Bank  of  Chi- 
cago, 125  Fed.  518;  Smith  v.  Lee,  84 
Fed.  557. 

Alabama.  Adams  v.  Adams,  73  So. 
984. 

California.  Hudgens  v.  Chamber- 
lain, 161  Cal.  710,  120  Pac.  422. 

Maasadusietts.  Jennings  v.  Moore, 
189  Mass.  197,  75  N.  E.  214;  New- 
some  v.  Davis,  133  Mass.  343. 

MJssoml.  Hagan  v.  Oontineintal 
Nat.  Bank,  182  Mo.  319,  81  S.  W.  171; 
Schaaf  v.  Fries,  90  Mo.  App.  111.  See 
also  Dibert  v.  D'Arcy,  248  Mo.  617, 
154  S.  W.  1116. 

Pemnsylvania.  McKee  v.  Smith, 
£19  Pa.  490,  68  Atl.  1026;  Sitgreaves 
V.  Farmers'  &  Mechanics'  Bank,  49 
Pa.  St.  359;  Dwight  v.  Singer,  27  Pa. 
Super.  Ct.  119. 

The  pledgee  ' '  must  have  due  regard 
to  the  rights  and  interests  of  the 
pledgor,  and  must  not  knowingly  or 
carelessly  make  a  sale  which  will  re- 
sult in  injury  to'  the  interests  of  the 
pledgor."    Smith  V.  Lee,  84  Fed.  557. 

The  pledgee  must  use  the  same  care, 
prudence  and  diligence  in  the  sale  of 
the  stock  that  a  prudent  man  would 
exercise  in  the  sale  of  his  own  prop- 


erty.    Newsome   v.  Davis,  133  Mass. 
343. 

That  the  contract  authorizes  the 
pledgee  to  sell  at  public  or  private 
sale,  without  notice,  and  to  himself 
become  the  purchaser,  does  not  re- 
lease him  from  the  obligation  to  ex- 
ercise good  faith  in  its  disposal. 
Hudgens  v.  Chamberlain,  161  Cal.  710, 
120  Pac.  422;  Dwight  v.  Singer,  27 
Pa.  Super.  Ct.  119. 

Where  the  contract  permits  the 
pledgee  to  himself  become  the  pur- 
chaser, this  affords  an  additional  rea- 
son why  he  will  be  held  to  the  strict- 
est goad  faith  in  making  the  sale. 
Hudgens  v.  Chamberlain,  161  Cal.  710, 
120  Pac.  422. 

23  Jennings    v.    Moore,    189    Ma^s. 
197,  75  N.  B.  214;  Newsome  v.  Davis,  . 
133  Mass.  343. 

Even  in  the  case  of  an  authorized 
private  sale  without  notice,  it  is  the 
duty  of  the  pledgee  to  get  the  high- 
est price  he  can  under  the  circum- 
stance^. Schaaf  v.  Pries,  90  Mo.  App. 
111. 

A  finding  that  the  sale  was  not  con- 
ducted with  due  care  is  warranted  by 
proof  that  it  was  held  in  a  city  where 
the  stock  was  not  known,  and  that 
shortly  before  the  sale  it  had  been 
sold  in  another  city  for  much  more 
than  the  price  received,  and  that  it 
waa  worth  much  more  at  the  time  of 
the  sale.  Jennings  v.  Moore,  189 
Mass.  197,  75  N.  E.  214. 
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failure  to  use  due  care  to  realize  its  value,^*  or  any  want  of  good  faith 
on  his  part.'^*  A  collusive  sale  for  his  own  benefit  or  that  of  the 
vendee  constitutes  a  conversion.^® 

But  he  may  sell  the  stock  at  market  rates  at  any  time  after  default, 
and  the  mere  fact  that  the  market  is  then  depressed,  so  that  the  shares 
bring  a  low  price,  affords  no  ground  for  complaint  on  the  part  of  the 
pledgor.^'    And  this  is  true  even  tbougb  the  pledgee  exercises  the 


24  Adams  v.  Adams,  — ■  Ala,  — ,  73 
So.  984. 

He  is  liable  for  the  difference  be- 
tween what  he  received  and  what  he 
would  have  received  had  he  used  due  _ 
care.     Jennings  v.  Moore,  189  Mass. 
197,  75  N.  E.  214. 

But  where  he  exercises  proper  care 
he  ifi  not  liable  in  damages  because 
the  stock,  on  account  of  unusual  con- 
ditions, is  subsequently  sold  by  the 
purchaser  at  a  large  advance.  Louis- 
ville Banking  Co.  v.  W.  H.  Thomas  & 
Son  Co.,  24  Ky.  L.  Eep.  811,  69  S.  W. 
1078,  24  Ky.  L.  Kep.  115,  68  S.  "W.  2. 

25  Where  with  knowledge  that  the 
stock  is  worth  its  face,  and  can  be 
sold  for  that  amount  in  the  market, 
he  causes  it  to  be  sold  for  a  grossly 
inadequate  price,  he  will  be  required 
to  account  for  its  market  value. 
Dwight  V.  Singer,  27  Pa.  Super.  Ct. 
119. 

Where  two  independent  pledgees  en- 
ter into  a  conspiracy  to  place  the 
stock  on  the  market  in  such  large 
quantities  as  to  create  a  panic  and 
force  down  the  price,  so  that  they  will 
he  able  to  buy  it  in  at  less  than  its 
ordinary  market  value,  which  they 
proceed  to  do,  they  are  liable  in  dam- 
ages to  the  pledgor.  And  they  may 
be  joined  as  defendants  in  an  action 
to  recover  such  damages.  Hudgens  v. 
Chamberlain,  161  Cal.  710,  120  Pae. 
422. 

26  Where  he  makes  a  collusive  sale 
for  his  own  benefit  or  that  of  the 
vendee,  it  constitutes  a  breach  of  the 
contract  of  bailment,  which  the 
pledgee  may  treat  as  a  conversion  and 


sue  for  damages  or  to  recover  posses- 
siorn.  Schaaf  v.  Fries,  90  Mo.  App. 
111. 

Where,  by  a  collusive  arrangement 
between  the  pledgee  and  the  pur- 
chaser, the  latter  bids  a  suiu  much 
less  than  the  amount  of  the  debt,  but 
secretly  agrees  to,  and  does,  pay  the 
pledgee  a  much  larger  amount  for  the 
stocik,  there  is  in  reality  a  sale  at  the 
latter  price,  and  the  pledgee  must  ac- 
count for  the  difference  even  though 
he  afterwards  refunds  to  the  pur- 
chaser a  part  of  the  excess.  McKee 
V.   Smith,   219  Pa.  490,   68  Atl.  1026. 

27  0aUfomla.  Griffin  v.  Smith,  171 
Pae.  92 ;  Hudgens  v.  Chamberlain,  161 
Cal.  710,  120  Pae.  422;  Williams  v. 
Parker,  30  Cal.  App.  71,  157  Pae.  550. 

Louisiana.  Basch  v.  His  Creditors, 
1  La.  Ann.  31. 

Massachusetts.  Newsome  v.  Davis, 
133  Mass.  343. 

New  York.  Greene  v.  Paber,  158 
App.  Div.  149,  143  N.  T.  Supp.  27. 

Texas.  W.  B.  King  &  Qo.  v.  Texas 
Banking  &  Insurance  Co.,  58  Tex. 
669. 

"The  pledgee  is  under  no  obligation 
to  take  any  chances  on  the  market,  or 
wait  for  a  more  favorable  one  than 
exists  when  he  elects  to  ^ell. " 
Hudgens  v.  Chamberlain,  161  Cal, 
710,  120  Pao.  422. 

Where  he  acts  in  good  faith,  and 
sells  in  the  manner  provided  by  law 
and  in  accordance  with  the  terms  of 
the  contract,  he  may  take  the  market 
as  ho  finds  it  and  exercise  his  power 
of  sale  accordingly.  Williams  v. 
Parker,  30  Cal.  App.  71,  157  Pae.  550. 
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right  given  him  by  the  contract  to  himself  purchase  the  stock,^'  and 
thereafter  sells  it  at  a  profit.*® 

The  fact  that  the  sale  is  attended  by  only  one  bidder  does  not  render 
it  invalid.*" 

An  unauthorized  or  invalid  sale  does  not  destroy  the  lien  of  the 
pledge.*^  The  purchaser,  under  such  circumstances,  at  least  succeeds 
to  the  rights  of  the  pledgee,  and  the  pledgor  or  his  successor  cannot 
take  the  property  from  him  without  discharging  or  offering  to  dis- 
charge the  original  obligation.'*  If  the  pledgee  himself  is  the  pur- 
chaser, the  pledgor  or  his  successor  may  treat  the  sale  as  a  nullity, 
and  insist  that  the  pledgee  still  holds  the  property  as  pledgee.*'  But 
the  pledgor  or  his  successor  cannot  at  the  same  time  treat  the  sale  as 
ineffectual  to  transfer  the  property  *and  as  effectual  "to  extinguish  the 
obligation  secured  by  the  pledge.** 

§  3928. Time  and  place  of  sale;  public  and  private  sales.  The 

time  and  place  fixed  for  the  sale  must  be  reasonable.** 

The  contract  may  expressly  authorize  the  pledgee  to  sell  at  private 
sale,  or  to  sell  either  at  public  or  private  sale,  at  his  option.*®    Unless 


The  sale  will  not  be  enjoined  merely 
because  it  is  not  a  favorable  time  to 
sell  the  stock.  Greene  v.  Faber,  158 
N.  Y.  App.  Div.  149,  143  N.  Y.  Supp. 
27. 

The  pledgor  is  not  justified  in  ask- 
ing that  the  exercise  of  the  pledgee's 
right  to  sell  be  deferred  indefinitely 
to  await  a  purely  problematical  in- 
crease in  the  price  which  might  be 
realized  at  a  sale,  nor  are  his  general 
creditors  entitled  to  this  indulgence 
when  he  is  adjudged  a  bankrupt. 
GrifEen  v.  Smith,  —  Cal.  — ,  171  Pac. 
92. 

28  Hudgens  v.  Chamberlain,  161  Cal. 
710,  120  Pac.  422. 

That  the  contract  may  give  him 
such  a  right,  see  §  3930,  infra. 

29  Colonial  Trust  Co.  v.  Central 
Trust  Co.,  243  Pa.  268,  90  Atl.  189. 
See  also  McKee  v.  Smith,  219  Pa.  490, 
68  Atl.  1026. 

30  Guinzburg  v.  H.  W.  Downs  Co., 
165  Mass.  467,  52  Am.  St.  Eep.  525,  43 
N.  E.  195. 

31  Gushing  v.  Building  Ass  'n   Soci- 


ety of  New  or  Practical  Psychology, 
165  Cal.  731,  134  Pac.  324;  Brittan  v. 
Oakland  Bank  of  Savings,  124  Cal. 
282,  71  Am.  St.  Rep.  58,  57  Pac'  84. 

As  to  the  effect  in  this  regard  orf  a 
purchase  by  the  pledgee  at  his  own 
sale,  see  §  3930,  infra. 

32  Gushing  v.  Building  Ass  'n  So- 
ciety of  New  or  Practical  Psychology, 
165  Cal.  731,  134  Pac.  324;  Brittan  v. 
Oakland  Bank  of  Savings,  124  Cal. 
282,  71  Am.  St.  Rep.  58,  57  Pac.  84. 

33  Gushing  v.  Building  Ass  'n  Soci- 
ety of  New  or  Practical  Psychology, 
165  Gal.  731,  134  Pac.  324.  See  als» 
§  3930,  infra. 

34  Gushing  v.  Building  Ass'n  So- 
ciety of  New  or  Practical  Psychology, 
165  Cal.  731,  134  Pac.  324. 

3B  Stevens  v.  Hurlbut  Bank,  31  Conn. 
146;  Guinzburg  v.  H.  W.  Downs  Co., 
165  Mass.  467,  52  Am.  St.  Rep.  525,  43 
N.  E.  195;  Markham  v.  Jaudon,  41 
N.  Y.  235,  rev'g  49  Barb.  (N.  Y.) 
462;  W.  B.  King  &  Co.  v.  Texas 
Banking  &  Insurance  Co.,  58  Tex.  669. 

36  United     States.       Arbogast     v. 
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a  private  sale  is  thus  authorized,  however,  he  must  sell  at  public  auc- 
tion, and  a  private  sale  will  -constitute  a  conversion.^'' 

If  the  sale  is  a  public  one,  the  pledgee  must  pursue  those  methods 
ordinarily  adopted  in  making  public  sales,**  such  a  sale  must  be  held 
at  a  public  place,  to  which  the  public  may  have  access,*^  and  after 
public  notice.*" 


American  Exch.  Nat.  Bank  of  Chi- 
cago, 125  Fed.  518;  Smith  v.  Lee,  84 
Fed.  557. 

Georgia.  Thamton  v.  Martin,  116 
Ga.  115,  42  S.  E.  348. 

Maryland.  Bryson  v.  Eayner,  25 
Md.  424,  90  Am.  Dee.  69. 

Missouri.  Hagau  v.  Continental 
Kat.  Bank,  182  Mo.  319,  81  S.  W. 
171;  Schaaf  v.  Fries,  90  Mo.  App. 
111. 

New  York.  Brooklyn  Bank  v.  Bar- 
naby.  197  N.  T.  21D,  27  L.  E.  A.  (N. 
S.)  843,  90  N.  E.  834,  rev'g  judgment 
126  App.  Div.  936,  110  N.  Y.  Supp. 
1123.  which  afe'd  57  Misc.  195,  107  N. 
Y.  Supp.  584 ;  Williams  v.  United 
States  Trust  Co.  of  New  York,  133  N. 
Y.  660,  31  N.  E.  29;  Greene  v.  Faber, 
158  App.  Div.  149,  143  N.  Y.  Supp. 
27. 

Oklaboma.  Ardmore  State  Bank  v. 
Mason,  30  Okla.  568,  39  L.  E.  A.  (N. 
S.)  292,  120  Pac.  1080. 

Pennsylvania.  Colonial  Trust  Co.  v. 
Central  Trust  Co.,  243  Pa.  268,  90  Atl. 
189. 

Utah.  Foote  v.  Utah  Commercial  & 
Savings  Bank,  17  Utah  283,  54  Pae. 
104. 

Wisconsin.  Smith  v.  Becker,  129 
Wis.  396,  109  N.  W.  131. 

37  0aUfornia.  Brittan  v.  Oakland 
Bank  of  Savings,  124  Gal.  282,  71  Am. 
St.  Eep.  58,  57  Pae.  84. 

Maryland.  Bryson  v.  Eayner,  25 
Md.  424,  90  Am.  Dec.  69. 

New  York.  Ogden  v.  Lathrop,  65 
N.  Y.  158;  Wheeler  v.  Newbould,  16 
N.  Y.  400;  Treadwell  v.  Clark,  114 
App.  Div.  493,  100  N.  Y.  Supp.  1, 
judgment  aff'd  190  N.  Y.  51,  82  N. 


E.  505;  Genet  v.  Howland,  45  Barb. 
560;  Dykers  v.  Allen,  7  Hill  497,  42 
Am.  Dec.  87. 

Pennsylvania.  Jeanes'  Appeal,  116 
Pa.  St.  573,  2  Am.  St.  Eep.  624,  11  Atl. 
862;  Conyngham's  Appeal,  57  Pa.  St. 
474;  Diller  v.  Brubaker,  52  Pa.  St. 
498,  91  Am.  Dec.  177;  Sitgreaves  v. 
Farmers'  &  Mechanics'  Bank,  49  Pa. 
St.  359. 

Ehode  Island.  Earle  v.  Grant,  14 
E.  L  228. 

South  Carolina.  Ex  parte  Fisher,  20 
S.  C.  179. 

Washington.  Eichardson  v.  Fos- 
ter, —  Wash.  — ,  170  Pac.  321;  Nagel 
v.  Ham,  Yearsley  &  Eyrie,  88  Wash. 
99,  152  Pac.  520. 

38Hagan  v.  Continental  Nat.  Bank, 
182  Mo.  319,  81  S.  W.  171. 

SSHagan  v.  Continental  Nat.  Bank, 
182  Mo.  319,  81  S.  W.  17L 

40  Bell  V.  Mills,  123  Fed.  24,  con- 
struing the  California  statute ;  Ha- 
gan  V.  Continental  Nat.  Bank,  182 
Mo.  319,  81  S.  W.  171;  Eichardson  v. 
Foster,  —  Wash.  — ,  170  Pac.  321; 
Nagel  V.  Ham,  Yearsley  &  Eyrie,  88 
Wash.  99,  152  Pac.  520. 

When  the  contract  under  which 
stock  is  pledged  gives  the  pledgee  the 
option  to  sell  either  at  public  or  pri- 
vate sale,  and  he  sells  at  public  sale, 
he  must  comply  with  the  law  govern- 
ing public  sales  in  so  far  as  publicity 
i^  concerned.  Foote  v.  Utah  Com- 
mercial &  Savings  Bank,  17  Utah  283, 
54  Pac.  104. 

A  provision  that  the  sale  may  be 
made  without  notice  to  the  pledgor 
does  not  dispense  with  the  necessity 
for  giving  public  notice  of  a  public 
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The  intention  of  the  parties,  as  evidenced  by  their  written  contract, 
governs  as  to  the  place  of  sale.*^  The  contract  may  authorize  a  sale 
at  the  board  of  brokers  or  stock  exchange,  although  no  one  but  a  mem- 
ber can  bid  at  the  sale,*^  but  such  a  sale  is  not  authorized  in  the 
absence  of  an  agreement  or  a  custom  forming  a  part  of  the  cnntract,*^ 
or  unless  the  room  is  opened  to  the  public  when  the  sale  occurs,  and 
the  sale  is  advertised  to  be  at  public  auction.** 

Statutes  relating  to  the  place  of  sale  under  executions  have  no 
application  where  the  sale  is  made  under  a  power.*^ 

The  pledgee  may  waive  objections  to  the  time  and  place  of  sale 
specified  in  the  notice,*®  or  the  fact  that  the  sale  was  made  at  the 
board  of  brokers.*? 


sale.  Eagan  v.  Continental  Nat.  Bank, 
182  Mo.  319,  81  S.  W.  171. 

In  Missouri  the  notice  must  refer 
to  or  state  the  power  and  authority 
under  which  the  3ale  is  to  be  made. 
Hagan  v.  Continental  Nat.  Bank,  182 
Mo.  319,  81  S.  W.  171. 

Under  the  California  statute  pro- 
viding that  the  sale  shall  be  made 
"in  the  manner  and  upon  notice  to 
the  public  usual  at  the  place  of  sale," 
the  published  notice  need  not  state 
that  the  shares  to  be  eold  were  pledged 
shares,  or  that  they  belonged  to  the 
estate  of  the  deceased  pledgor.  It  is 
sufficient  if  the  notice  describes  the 
shares  and  gives  notice  that  they  are 
to  be  sold  at  public  auction  at  a  speci- 
fied time  and  place.  Bell  v.  Mills, 
123  Ted.  24. 

The  notice  need  not  name  either 
the  pledgor  or  the  pledgee.  Earle  v. 
Grant,  14  E.  I.  ,228. 

41  Thornton  v.  Martin,  116  Ga.  115, 
42  S.  E.  348. 

The  parties  will  be  deemed  to  have 
intended  the  sale  to  be  made  in  the 
county  where  the  note  secured  by  the 
pledge  was  dated  and  made  payable, 
and  where  the  maker  resided,  rather 
than  in  another  county  where  the  cor- 
poration is  located,  in  the  absence  of 
any  specific  provision  on  the  subject. 
Thornton  v.  Martin,  116  6a.  115,  42 
S.  E.  348. 

42  Brooklyn  Bank  v.   Barnaby,   197 


N.  Y.  210,  27  L.  E.  A.  (N.  S.)  843,  90 
N.  E.  834,  rev?g  judgment  126  N.  Y. 
App.  Div.  936,  110  N.  Y.  Supp.  1123, 
which  aff'd  57  N.  Y.  Misc.  195,  107  N. 
Y.  Supp.  584;  Wicks  v.  Hatch,  62  N. 
Y.  535;  Greene  v.  Paber,  158  N.  Y. 
App.  Div.  149,  143  N.  Y.  Supp.  27; 
Dykers  v.  Allen,  7  Hill  (N.  Y.)  497, 
42  Am.  Dec.  87,  aff'g  3  Hill  593. 

If  the  contract  requires  or  author- 
izes a  sale  at  the  board  of  brokers  or 
stock  exchange,  the  sale  must  be  a 
public  sale,  and  not  a  private  sale  at 
such  place.  Wheeler  v.  Newbould, 
16  N.  Y.  400;  Dykers  v.  Allen,  7  Hill 
(N.  Y.)  497,  42  Am.  Dec.  87,  aff'g  3 
Hill  593. 

43  Brass  v.  Worth,  40  Barb.  (N.  Y.) 
648;  Eankin  v.  McCullough,  12  Barb. 
(N.  Y.)  103.  Compare  Bryson  v.  Ray- 
ner,  25  Md.  424,  90  Am.  Dec.  69;  Mary- 
land Fire  Ins.  Co.  v.  Dalryraple._  25 
Md.  242,  89  Am.  Dec.  779. 

A  merchants '  exchange  is  not  a  pub- 
lic place,  and  a  sale  there  is  not  a 
valid  exercise  of  a  power  to  sell  at 
public  sale.  Hagan  v.  Continental 
Nat.  Bank,  182  Mo.  319,  81  S.  W.  171. 
■  44  Earle  v.  Grant,  14  E.  I.  228. 

45  Thornton  v.  Martin,  116  Ga.  115, 

42  S.  E.  348. 

46  Guinzburg  v.  H.  W.  Downs  Co., 
165  Mass.  467,  52  Am.  St.  Eep.  525, 

43  N.  E.  195;  Willoughby  v.  Com- 
stock,  3  Hill  (N.  Y.)  389. 

47  Child  v.  Hugg,  41  Cal.  519. 
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§3929. Sale  in  separate  lots  or  in  gross.    If  the  subject  of 

the  pledge  is  susceptible  of  division,  only  so  much  of  it  should  be  sold 
as  is  necessary  to  satisfy  the  debt,  and  if  the  pledgee  sells  more  than 
is  necessary  he  is  liable  to  the  pledgor  for  any  resulting  damage.**  If 
two  certificates  in  different  corporations  are  pledged  for  the  same  debt, 
the  pledgee  has  the  right  to  sell  either,  or  both  if  the  proceeds  of  the 
sale  of  one  does  not  satisfy  the  debt,*®  but  he  is  not  obliged  to  divide 
either  certificate  up  into  small  lots  for  the  purposes  of  the  sale,  even 
if  a  prudent  owner,  having  regard  solely  to  his  own  interests,  would 
have  done  so.^° 

Where  different  shares  are  pledged  at  different  times  to  secure  sep- 
arate debts,  and  the  pledge  is  foreclosed  by  suit,  it  is  error  to  order  a 
sale  in  gross  and  direct  the  application  of  the  proceeds  to  the  pay- 
ment of  the  entire  indebtedness.*^  But  if  shares  of  different  corpora- 
tions are  pledged  to  secure  the  same  debt,  the  court  may  direct  them 
to  be  sold  together  as  one  parcel,  where  it  finds  that  such  a  course  will 
1)6  for  the  best  interests  of  all  parties  concerned.*^ 

§3930. Right  of  pledgee  to  purchase.    When  a  pledgee  of 

stock  sells  the  same  either  at  public  or  private  sale,  he  cannot  himself 
become  the  purchaser,  either  directly  or  indirectly,  without  the  con- 
sent of  the  pledgor ;  *'  although  the  pledgor  may  consent  and  authorize 

48  Fitzgerald    v.    Bloeher,    32    Ark.  Missouri.    Greer  v.  Lafayette  Coun- 

742,  29  Am.  Bep.  3.  ty  Bank,  l28  Mo.  559,  30  S.  W.  319; 

49Newsome  v.  Davis,  133  Mass.  343.  Schaaf  v.  Fries,  90  Mo.  App.  111.   See 

BO  Newsome  v.  Davis,  133  Mass.  343.  also  Hagan  v.  Continental  Nat.  Bank, 

Bl  Mahoney  v.  Caperton,  15  Gal.  313.  182  Mo.  319,  81  S.  W.  171. 

B8 Martin  v.  Bankers'  Trust  Co.,  18  New  York.     Sisson  v.  Barnum,  157 

Ariz.  55,  156  Pac.  87.  App.  Div.   149,  141  N.  Y.  Supp.  846, 

B3  United  States.     First  Nat.  Bank  aff'd  220  N.  Y.  734,  116  N.  E.  1075; 

erf  Kansas  City  v.  Eush,  85  Fed.  539.  Cammann  v.  Huntington,  89  App.  Div. 

OaJifomia.     Hudgena   v.   Chamber-  99,  85  N.  Y.  Supp.  434. 

lain,  161  Cal.  710,  120  Pao.  422;  Hill  Oregon.     See  Thomas  v.  Gilbert,  55 

V.  Finigan,   77   Cal.   267,   11  Am.   St.  Ore.   14,   Ann.   Cas.   1912  A  516,   104 

Eep.  279,  19  Pac.  494.  Pae.  888,  101  Pac.  393. 

Georgia.    Eeid  v.  Caldwell,  110  Ga.  Pennsylvania.     Eosenblatt  v.  Wein- 

481,  35  S.  E.  684.  man,  230  Pa.  536,  79  Atl.  710. 

Illinois.     Wetherell  v.  Johnson,  208  Rhode  Island.    Earle  v.  Grant,  14  E. 

111.  247,  70  N.  E.  229.  I.  228. 

Maine.     Appleton   v.    Turnbull,    84  Tennessee.     Holston  Nat.   Bank  v. 

Me.  72,  24  Atl.  592.  Wood,  125  Tenn.  6,  140  S.  W.  31. 

Maryland.     Manning  v.  Shriver,  79  Utah.      Hyams    v.    Bamberger,    10 

Md.  41,  28  Atl.   899;   Maryland  Fire  Utah  3,  36  Pae.  202. 

Ins.  Co.  V.  Dalrymple,  25  Md.  242,  89  The  reason  for  this  rule  is  that  the 

Am.  Dee.  779,  pledgee  is  a  trustee  and  has  a  duty 
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the  pledgee  to  purchase  by  a  provision  in  the  contract  of  plpdge  or 
otherwise.^* 

If  the  pledgee  does  purchase  without  such  consent,  he  is  not  guilty 
of  a  conversion  so  long  as  he  has  the  stock,*^  but  the  sale  is  voidable 
at  the  option  of  the  pledgor.  In  such  a  ease,  the  pledgor  may  treat 
the  sale  as  valid  and  binding,^^  or  he  may  treat  it  as  absolutely  void, 
in  which  event  it  will  be  the  same  as  if  no  sale  had  been  made.*''    This 


to  perform  in  relation  to  the  property 
which  is  inconsistent  with  the  char- 
acter of  a  purchaser.  Wetherell  v. 
Johnson,  208  111.  247,  70  N.  E.  229. 

See  Sitgreaves  v.  Farmers'  &  Me- 
chanics' Bank,  49  Pa.  St.  359,  where 
a  private  sale  to  officers  of  the  pledgee 
corporation  was  held  to  be  illegal. 

54  OaJif ornia.  Hudgens  v.  Cham- 
berlain, 161  Cal.  710,  120  Pac.  422. 

Louisiana.  Barry  v.  American 
White  Lead  &  Color  Works,  107  La. 
236,  31  So.  733. 

Maine.  Appleton  v.  TurnbuU,  84 
Me.  72,  24  Atl.  592. 

Maryland.  Manning  v.  Shriver,  79 
Md.  41,  28  Atl.  899;  Maryland  Fire 
Ins.  Co.  V.  Dalrymple,  25  Md.  242,  89 
Am.  Dec.  779. 

Missouri.  Chouteau  v.  Allen,  70  Mo. 
290. 

New  York.  Franklin  Nat.  Bank, 
City  of  New  York  v.  Newcombe,  1 
App.  Div.  294,  37  N.  Y.  Supp.  271. 

Pennsylvania.  Colonial  Trust  Co. 
V.  Central  Tru^t  Co.,  243  Pa.  268,  90 
Atl.  189;  MeKee  v.  Smith,  219  Pa. 
490,  68  Atl.  1026;  Dwight  v.  Singer, 
27  Pa.  Super.  Ct.  119. 

See  Holston  Nat.  Bank  v.  Wood, 
125  Tenn.  6,  140  S.  W.  31,  where  such 
a  provision  in  the  contract  was  held 
not  to  apply  to  stock  subsequently 
deposited  with  the  pledgee  by  way  of 
further  security. 

55  First  Nat.  Bank  of  Kansas  City 
v.  Eush,  85  Fed.  539;  Terry  v.  Bir- 
mingham Nat.  Bank,  93  Ala.  599,  30 
Am.  St.  Eep.  87,  9  So.  299;  Bryan  v. 
Baldwin,  52  N.  Y.  232;  First  Nat. 
Bank  of  Kansas  City  v.  Hall,  22  N. 


Y.  App.  Div.  356,  47  N.  Y.  Supp.  1054; 
Holston  Nat.  Bank  v.  Wood,  125  Tenn. 
6,  140   S.  W.  -31. 

56  United  States.  First  Nat.  Bank 
of  Kansas  City  v.  Eush,  85  Fed.  539. 

California.  Hill  v.  Finigan,  77  Cal. 
267,  11  Am.  St.  Eep.  279,  19  Pac.  494. 

niiiiois.  Wetherell  v.  Johnson,  208 
111.  247,  70  N.  E.  229. 

Louisiana.  Succession  of  Lanaux, 
47  La.  Ann.  643,  17  So.  200. 

Maine.  Appleton  v.  TurnbuU,  84 
Me.  72,  24  Atl.  592. 

New  York.  Cammann  v.  Hunting- 
ton, 89  App.  Div.  99,  85  N.  Y.  Supp. 
434. 

Tennessee.  Holston  Nat.  Bank  v. 
Wood,  125  Tenn.  6,  140  S.  W.  31. 

Utah.  Hyams  v.  Bamberger,  10 
Utah  3,  36  Pae.  202. 

A  pledgor  loses  the  right  to  treat  a 
purchase  of  the  pledged  stock  by  the 
pledgee  as  invalid  if  he  fails  to  ex- 
ercise his  option  vvrithin  a  reasonable 
time  after  being  informed  of  the  pur- 
chase. Hill  V.  Finigan,  77  Cal.  267, 
11  Am.  St.  Eep.  279,  19  Pac.  494. 

See  also  cases  cited  in  the  note  fol- 
lowing. 

57  United  States.  Easton  v.  Ger- 
man-American Bank,  127  U.  S.  532, 
32  L.  Ed.  210;  Minneapolis  Ass'n  v. 
Caufield,  121  U.  S.  295,  30  L.  Ed.  962; 
First  Nat.  Bank  of  Kansas  City  v. 
Eush,  85  Fed.  539;  Leahy  v.  Lobdell, 
Farwell  &  Co.,  80  Fed.  665;  Eush  v. 
First  Nat.  Bank  of  Kansas  City,  71 
Fed.  102. 

Alabama.  Terry  v.  Birmingham 
Nat.  Bank,  93  Ala.  599,  30  Am.  St. 
Eep.  87,  9  So.  299;  Sharpe  v.  National 
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rule  is  not,  however,  applicable  to  a  judicial  sale  in  a  suit  to  fore- 
close.^* 

§3931.  — Foreclosure  in  equity.    The  pledgee  may  file  a  bill  in 
equity  to  foreclose  the  pledge  and  sell  the  stock.^®    And  this  remedy 


Bank  of  Birmingham,  87  Ala.  644,  7 
So.  106.. 

California.  Hill  v.  Finigan,  77  Cal. 
267j  11  Am.  St.  Eep.  279,  19  Pac.  494. 

Georgia.  Eeid  v.  Caldwell,  110  Ga. 
481^  35  S.  B.  684. 

Maine.  Appleton  v.  TurnbuU,  84 
Me.  72,  24  Atl.  592. 

Maryland,  Manning  v.  Shriver,  79 
Md.  41,  28  Atl.  899;  Brysou  v.  Eay- 
ner,  25  Md.  424,  90  Ata.  Dec.  69; 
Maryland  Fire  Ins.  Co.  v.  Dalrymple, 
25  Md.  242,  89  Am.  Dee.  779. 

Missouri.  Greer  v.  Lafayette  Coun- 
ty Bank,  128  Mo.  559,  30  S.  W.  319 
(where  the  note  secured,  with  the 
stock  as  collateral,  had  been  sold  by 
the  pledgee  before  the  sale). 

New  York.  Bryan  v.  Baldwin,  52 
N.  T.  232;  Sanson  v.  Barnum,  157  App. 
Div.  149,  141  N.  T.  Supp.  846,  aff'd 
220  N.  T.  734,  116  N.  E.  1075 ;  Cam- 
mann  v.  Huntington,  89  App.  Div. 
99,  85  N.  T.  Supp.  434;  First  Nat. 
Bank  of  Kansas  City  v.  Hall,  22  App. 
Div.  356,  47  N.  Y.  Supp.  1054;  Star 
Fire  Ins.  Co.  v.  Palmer,  41  N.  Y. 
Super.  Ct.  267  (where  the  pledgee  was 
a  corporation,  and  the  stock  was  pur- 
chased by  an  officer  for  it). 

Oregon.  Thomas  v.  Gilbert,  55  Ore. 
14,  Ann.  Cas.  1912  A  516,  104  Pae. 
888,  101  Pac.  393. 

Tennessee.  Holston  Nat.  Bank  v. 
Wood,  125  Tenn.  6,  140  S.  W.  31. 

Utah.  Hyam^  v.  Bamberger,  10 
Utah  3,  36  Pac-.  202. 

A  purchase  of  pledged  stock  by  the 
pledgee,  without  the  consent  of,  the 
pledgor,  is  merely  voidable,  and,  if 
the  pledgor  repudiates  the  sale,  the 
pledgee  is  entitled  to  hold  the  stock 
under  the  original  pledge,  and  is  li- 
able therefor  only  on  payment  of  the 


debt,  or  on  a  conversion  of  the  same 
by  wrongfully  parting  with  the  pos- 
jBession.  First  Nat.  Bank  of  Kansas 
City,  Missouri  v.  Bush,  85  Fed.  539. 

Nothing  passes  by  the  sale,  but  the 
pledgee  still  holds  the  stock  under  his 
original  lien,  and  is  liable  to  account 
for  it  and  to  deliver  it  to  the  pledgor 
upon  payment  of  the  debt.  Thomas 
V.  Gilbert,  55  Ore.  14,  Ann.  Cas. 
1912  A  516,  104  Pae.  888,  101  Pac. 
393. 

•  B8  Pewabie  Min.  Co.  v.  Mason,  ,145 
U.  8.  849,  36  L.  Ed.  732. 

69  United  States.  Land  Title  & 
Trust  Co.  V.  Asphalt  Co.  of  America, 
127  Fed.  1;  Merritt  v.  American  Steel- 
Barge  Co.,  79  Fed.  228. 

Alabama.  Jones  v.  Dimmick,  178 
Ala.  296,  59  So.  623. 

CaJifornia.  Griffin  v.  Smith,  171 
Pac.  92. 

Illinois.  Stokes  v.  Frazier,  72  111. 
428. 

Iowa.  Croft  v.  Colfax  Eleo.  Light  & 
Power  Co.,  113  Iowa  455,  85  N.  W. 
761;  Eobinsom  v.  Hurley,  11  Iowa  410, 
79  Am.  Deo.  497. 

Kentucky.  Eay  v.  Ellis,.  162  Ky. 
517,  172  S.  W.  951. 

Nebraska.  Brown  v.  Hotel  Ass'n, 
63  Neb.  181,  88  N.  "W.  175. 

New  York.  Merchants'  Nat.  Bank 
of  Whitehall  v.  Hall,  83  N.  Y.  338,  38 
Am.  Eep.  434;  Coffin  v.  Chicago  North- 
ern Pac.  Const.  Co.,  4  Hun  625;  Page 
V.  Boggess,  41  Misc.  46,  83  N.  Y. 
Supp.  569;  Vanpell  v.  Woodward,  2 
Sandf.  Ch.  148. 

Oregon.  Irving  Park  Ass  'n  v.  Wat- 
son, 41  Ore.  95,  67  Pac.  945. 

Pennsylvania.  Sitgreaves  v.  Farm- 
ers' &  Mechanics'  Bank,  49  Pa.  St. 
359. 
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is  not  barred  by  the  fact  that  his  contract  expressly  authorizes  him 
to  sell.*" 

As  a  rule  any  one  who  has  a  right  to  pay  the  debt  and  redeem  is 


Tennessee.  Cornick  v.  Bicbardsj  3 
Lea  1. 

Vennont.  White  River  8av.  Bank  v. 
Capital  Sav.  Bank  &  Trust  Co.,  77 
Vt.  123,  107  Am.  St.  Eep.  754,  59  Atl. 
197. 

Waahlngton.  Nagel  v.  Ham,  Years- 
ley  &  Eyrie,  88  Wash.  99,  152  Pae. 
520;  American  Bonding  &  Trust  Co. 
V.  Pacific  Brewing  &  Malting  Co.,  34 
Wash.  10,  74  Pac.  826;  Washington 
Nat.  Building,  Loan  &  Investment 
Asa'n  V.  Saunders,  24  Wa*h.  321,  64 
Pac.  546 ;  State  v.  Superior  Court 
King  Co.,  13  Wash.  607,  46  Pac;  342, 
43  Pae.  887.  See  also  American 
Bonding  Co.  v.  Loeb,  50  Wash.  104, 
126  Am.  St.  Rep.  891,  96  Pac.  692,  47 
Wash.  447,  92  Pac.  282. 

Wisconsin.  Plankinton  v.  Hilde- 
brand,  89  Wis.  209,  61  N.  W.  839. 

"Proceedings  in  equity  are  pecu- 
liarly appropriate  where  »  *  * 
neither  the  time  of  redemption  nor 
the  manner  and  time  of  sale  are  speci- 
fied in  the  contract  and  the  pledgee's 
rights  or  powers  are  being  questioned 
or  denied  by  the  corporation  which 
issued  the  stock  pledged,  itself  claim- 
ing a  priority  of  lien  thereon.  In  a 
court  of  equity,  the  pledgee's  trust 
can  be  made  available  with  proper 
regard  for  the  rights  of  all  con- 
cerned." White  Eiver  Sav.  Bank  v. 
Capital  Sav.  Bank  &  Trust  Co.,  77  Vt. 
123,  107  Am.  St.  Eep.  754,  59  Atl. 
197. 

A  suit  to  foreclose  a  pledge  given 
to  secure  the  unpaid  balance  due  on  a 
subscription  to  the  stock  may  be 
maintained  regardless  of  the  solvency 
or  insolvency  of  the  other  stockhold- 
ers, and  no  righti  of  contribution  be- 
tween stockholders  can  be  enforced 
therein.  Nor  can  the  other  stock- 
holders be  compelled  to  account  to  the 


corporation  in  such  a  suit  for  rebates 
and  commissions  received  by  them 
from  the  owner  of  land  purchased  by 
the  corporation.  Irving  Park  Ass  'n 
v.  Watson,  41  Ore.  95,  67  Pac.  945. 

The  remedy  given  by  the  Alabama 
statute  for  enforcing  pledges  is'  cu- 
mulative, and  does  nort  prevent  a  re- 
sort to  equity.  Jones  v.  Dimmiek, 
178  Ala.  296,  59  So.  623. 

It  is  not  necessary  that  the  pledgee 
have  his  damages  assessed  at  law  be- 
fore coming  into  chancery,  but  that 
may  be  done  in  the  chancery  proceed- 
ing. Jones  V.  Dimmiek,  178  Ala.  296, 
59  So.  623. 

The  courts  of  New  York  have  juris- 
dietiom  of  a  suit  by  a  citizen  of  that 
state  to  foreclose  a  lien  on  stock  of 
a  foreign  corporation  where  the  cer- 
tificates are  on  deposit  with  a  domes- 
tic corporation.  Page  v.  Boggess,  41 
N.  Y.  Misc.  46,  83  N.  Y.  Supp.  569. 

The  fact  that  the  defendant  in  such 
an  action  sets  up  a  paramount  title 
does  not  give  the  plaintiff  the  right  to 
dismiss  on  the  ground  that  he  does 
not  elect  to  try  his  title  in  that  form 
of  action.  Washington  Nat.  Building, 
Loan  &  Investment  Ass'n  v.  Saun- 
ders, 24  Wash.  321,  64  Pac.  546.' 

In  White  Eiver  Sav.  Bank  v.  Capi- 
tal Sav.  Bank  &  Trust  Co.,  77  Vt.  123, 
107  Am.  St.  Eep.  754,  59  Atl.  197,  such 
a  suit  was  held  not  to  be  barred  by 
laches  as  against  the  holder  of  a  sub- 
sequent lien. 

60  Land  Title  &  Trust  Co.  v.  Asphalt 
Co.  of  America,  127  Fed.  1;  Eozet  v. 
McClellan,  48  111.  345,  95  Am.  Dec. 
551;  Coffin  v.  Chicago  Northern  Pac. 
Const.  Co.,  4  Hun  (N.  Y.)  625;  Cor- 
nick V.  Eichards,  3  Lea  (Tenn.)  1. 
See  also  eases  cited  in  the  preceding 
note. 
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a  necessary  party  to  a  suit  to  foreclose,®^  including  the  pledgor,^*  ox 
his  personal  representatives  in  case  of  his  death,"  and  his  assignees, 
where  the  pledgee  has  notice  of  the  assignment.®*  The  decree  in  such 
a  suit  should  adjudge  the  pledgee  a  lien  on  the  stock  and  direct  its 
sale.^  The  lien  of  the  pledge  is  merged  in  the  decree  of  foreclosure, 
and  thereafter  the  pledgee  is  not  entitled  to  possession  of  the  certif- 
icate, hut  only  to  have  the  judgment  carried  into  execution.  The  only 
right  of  the  pledgor  under  such  circumstances  is  the  right  of  redemp- 
tion, and  the  clerk  of  the  court  is  the  proper  custodian  of  the  certifi- 
cate until  redemption  or  sale.®^ 

§  3932.  —  Effect  of  d^th  or  iaaolvency  of  pledgor.  On  the  death 
or  insolvency  of  a  pledgor  of  stock,  the  pledgee  is  not  bound  to  enforce 
the  pledge  hy  a  sale  of  the  stock  before  proving  his  claim  against  the 
estate ;  nor  is  he  bound  to  surrender  the  stock  before  payment.®'  And 
he  is  not  b9und  to  prove  his  claim  against  the  estate  in  the  probate 
proceedings  unless  he  seeks  recourse  against  other  property  of  the 
estate!®*  If  he  sells  the  stock,  he  is  entitled  to  prove  against  the  estate 
for  any  deficiency.®* 


61 A  decree  in  the  absence  of  such 
a  person  is  nugatory.  Brown  v.  Hotel 
Ass'n,  63  Neb.  181,  86  N.  W.  175. 

62  If  the  pledgor  is  not  made  a 
party,  a  judgment  foreclosing  his  in- 
terest would  be  a  nullity.  Carthage 
Nat.  Bank  v.  Poole,  160  Mo.  App.  133, 
Ml  S.  W.  729. 

Generally  the  pledgor  is  a  neces- 
sary party  to  such  a  suit,  but  the 
contrary  is  true  where  he  consents  in 
writing  that  the  stock  may  be  sold 
pursuant  to  the  decree  and  the 
proceeds  applied  first  to  the  payment 
of  the  debt  secured  by  the  pledge, 
and  that  any  balance-  remaining  may 
be  applied  to  the  payment  of  the 
debt  of  a  subsequent  lien  holder. 
White  Eiver  Sav.  Bank  v.  Capital 
Sav.  Bank  &  Trust  Co.,  77  Vt.  123, , 
107  Am.  St.  Eep.  754,  59  Atl.  197. 

63Wadlinger  v.  First  Nat.  Bank, 
209  Pa.  197,  58  Atl.  359. 

64  Brown  v.   Hotel   Aap'n,   63  Neb. 
_  181,  88  N.  W.  175. 

66  A  judgment  which  gives  the  plain- 
tiff   the    stock    without    giving    the 


pledgor  credit  therefor  on  the  per- 
sonal judgment  rendered  against  him 
on  the  note  secured  by  the  pledge  is 
erroneous.  Ray  v.  Ellis,  162  Ky.  517, 
172  S.  W.  951. 

66  American  Bonding  Co.  v.  Loeb, 
50  Wash.  104,  126  Am.  St.  Eep.  891, 
96  Pae.  692. 

67  Wheeler  v.  Walton  &  Whann  Co., 
72  Fed.  966;  Furness  v.  tJnion  Nat. 
Bank  of  Chicago,  147  111.  570,  35  N. 
E.  624;  People  v.  E.  Remington  & 
Sons,  121  N.  Y.  328,  8  L.  R.  A.  458, 
24  N.  E.  793. 

The  fact  that  his  claim  on  the  debt 
is  barred*  by  the  statute  of  nonclaim, 
because  of  his  failure  to  sue  there- 
on within  the  prescribed  time  after 
its  rejection  by  the  administrator,  is 
not  a  bar  to  an  action  to  foreclose 
the  pledge.  Piper  v.  Hayward,  71 
N.  T.  Misc.  41,  127  N.  Y.  Supp.  240. 

68  Savings  TJnion  Bank  &  Trust  Co. 
V.  Crowley,  —  Cal.  — ,  169  Pac.  67; 
Olarke  v.  First  State  Bank  of  Dallas, 
—  Tex.  Civ.  App.  — ,  150  S.  W.  203. 

69  Philadelphia   .Warehouse    Co.    v. 
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A  pledgee  who  proves  his  claim  in  bankruptcy  proceedings  as  an 
unsecured  one  and ,  receives  a  dividend  as  an  unsecured  creditor, 
waives  his  lien.'"' 

§  3933.  —  Statute  of  IiTnita.tions.  The  statute  of  limitations  may 
bar  an  action  on  a  debt  secured  by  a  pledge  of  stock,'!  y^y^^  ^jjg  ^^^ 
that  an  action  is  barred  does  not  affect  the  right  of  the  pledgee  to 
retain  the  stock,  or  to  enforce  the  pledge  by  a  sale  thereof,  or  by  fore- 
closure.™ 

It  has  been  held  that  the  pledgee  of  stock  is  not  the  agent  of  the 
pledgor  for  the  purpose  of  extending  the  statute  of  limitations,  and 
hence  that  the  fact  that  he  credits  the  proceeds  of  the  sale  of  the 
pledged  stock  on  the  note  secured  by  the  pledge  will  not  prevent  the 
running  of  the  statute  as  against  the  right  to  collect  the  balance 
remaining  unpaid.  And  this  has  been  held  to  be  true,  although  the 
contract  of  pledge  gives  the  pledgee  the  right  to  sell  at  public  or 
private  sale,  with  or  without  notice,  and  to  sell  at  a  board  of  brokers, 
and  though  the  pledgor  therein  expressly  agrees  to  pay  any  deficiency 
which  may  exist  after  a  sale  of  the  collateral  and  the  application  of 
the  proceeds  on  the  note.  And  it  has  also  been  held  that  the  failure 
of  the  pledgor  to  object,  when  notified  of  the  sale  of  tho  stock  and 
the  application  of  the  proceeds  upon  the  note,  does  not  amount  to  a 
new  promise  preventing  the  running  of  the  statute.'* 

Aiiniston   Pipe   Works,   106   Ala.   357,  In    Louisiana   it   is    held   that   the 

18    So.    43;    Purness    v.    Union    Nat.  pledge  is  a  constant  aeknowledgment 

Bank  at  Chicago,  147  111.  570,  35  N.  of   the    debt    secured    thereby   which 

E.   624.     Compare   State  v.  Nebraska  constantly      interrupts      prescription. 

Sav.   Bank,   40   Neb.    342,   58   N.   W.  First  Nat.  Bank   of  Lake  Charles  v. 

976.  Bell,  141  La.  53,  74  So.  628. 

70First  Nat.  Bank  of  Waterloo  v,  72 United   States.     Miller  v.  Hous- 

Exchange  Nat.  Bank  of  Seneca  Falls,  ton  City  St.  Ry.  Co.,  55  Fed.  366. 

179   N.  Y.   App.  Div.   22,   153  N.   Y.  California.     Savings  Union  Bank  & 

Supp.  818,  afe  'd  164  N.  Y.  Supp.  1092.  Trust    Co.   v.    Crowley,    169   Pac.   67; 

71  Hartranf t  's   Estate,    153   Pa.   St.  ?;ellerbaeh    v.   AUenberg,   99   Cal.   57, 

530,  34  Am.  St.  Rep.  717,  26*Atl.  104.  ;i3  Pac.  786. 

Whether  the  debt  is  barred  depends  New  York.     Piper  v.  Hayward,  71 

on  the,  statutes  of  the  state  where  the  Misc.  41,  127  N.  Y.  Supp.  240. 

contract  was  made  and  the  parties  re-  Pennsylvania.     Wadlinger  v.  First 

sided.    In  the  absence  of  proof,  it  will  _  Nat.  Bank,  209  Pa.  197,  58  Atl.  359 ; 

be    presumed    that    tlie    common    law  Hartranf t's  Estate,   153  Pa.   St.  530, 

prevails   in   a   state   other    than   that  34  Am.  St.  Rep.  717,  26  Atl.  104. 

of    the    forum,    and    at    common   law  Texas.      Tombler    v.    Palistine   Ice 

there  is   no   presumption   of  payment  Co.,  17  Tex.  Civ.  App.  596,  43  S.  W. 

under  20  years.     Warrior  Coal  &  Coke  896. 

Co.    V.    National    Bank    of    Augusta  73  Brooklyn   Bank  v.   Barnaby,  197 

(Ala.),  53  So.  997.    .  N.  Y.  210,  27  L.  R.  A.  (N.  S.)  843,  90 
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§  3934.  —  Effect  of  saJe  or  foreclosure ;  surplus  or  deficiency.    The 

foreclosure   does   not   affect   agreements   in   personam   between   the 
pledgee  and  third  persons  relative  to  the  pledged  property.'''* 

Where  a  pledgee  of  stock  sells  the  same,  and  does  not  realize  enough 
to  satisfy  the  debt,  he  may  proceed  against  the  pledgor  personally, 
or  against  his  estate,  for  any  deficiency,''*  unless  there  is  an  agreement 
to  the  contrary.''®  On  the  other  hand,  any  surplus  remaining  after 
the  satisfaction  of  the  debt  belongs  to  the  pledgor  or  those  claiming 
under  him.''''' 

§  3935.  —  Bight  to  sue  on  debt  without  foreclosure.  Instead  of 
foreclosing  the  pledge,  the  pledgee  may  bring  a  suit  against  the  pledgor 
personally  on  the  debt,  in  which  event  he  is  not  bound  to  return 
or  offer  to  return  the  stock  before  the  debt  is  paid,''^  although  he  may 


N.  E.  834,  rev'g  judgment  126  N.  Y. 
App.  Div.  936,  110  N.  Y.  Supp.  1123, 
which  aff'd  57  N.  Y.  Misc.  195,  107 
N.  Y.  Supp.  584. 

74  An  agreement  by  the  pledgee  to 
assign  an  interest  in  a  corporatioii 
pledged  to  him  to  a  third  person  at 
the  latter 's  option  on  tender  of  the 
debt  secured  by  the  pledge  was  >  held 
to  be  in  personam,  and  hence  not  to 
have  been  affected  by  a  '  foreclosure 
and  the  bidding  in  of  the  pledged 
property  by  the  pledgee  at  the  sale,  so 
that,  where  the  pledgee  thereafter  re- 
fused to  carry  it  out,  and  sold  the 
property  to  others,  he  was  guilty  of 
conversion,  and  was  liable  to  such 
third  person  for  the  difference  be- 
tween the  amount  of  the  debt  se- 
cured by  the  pledge  and  the  value  of 
^he  pledged  property,  with  intereist. 
Fetzer  v.  South  Side  Lumber  Co.  of 
Chicago,  202  Fed.  878. 

TBNew  York  Security  &  Trust  Co. 
V.  Lombard  Inv.  Co.,  73  Fed.  537; 
Philadelphia  Warehouse  Co.  v.  Annia- 
ton  Pipe  Works,  106  Ala.  357,  18  So. 
43;  Fnrness  v.  Union  Nat.  Bank  o£ 
Chicago,  147  111.  570,  35  N.  E.  624; 
Wallace  v.  Berdell,  24  Hun  (N.  Y.) 
379. 

78  The  fact  that  a  note  recites  that 
a  certificate  of  stock  is  ' '  deposited  as 


collateral,  without  recourse,"  does  ex- 
clude personal  liability  of  the  pledgee 
on  the  note.  Eathburn  v.  Jones,  47 
S.  C.  206,  25  S.  E.  214. 

77  Alabama.  Adams  v.  Adams,  73 
So.  984. 

IMissouri.  Hagan  v.  Con|;inental 
Nat.  Bank,  182  Mo.  319,  81  S.  W.  171. 

N'ebraska.  Palmer  v.  Parmele,  101 
Neb.  691,  164  N.  W.  705,  848. 

New  York.  Smith  v.  Savin,  141  N. 
Y.  315,  36  N.  E.  338;  Twelfth  Ward 
Bank  City  of  New  York  v.  Samuels, 
71  App.  Div.  168,  75  N.  Y.  Supp.  561, 
aff'd  176  N.  Y.  593,  68  N.  E.  1125; 
Gauntlett  v.  Pattou,  96  App.  Div.  627, 
89  N.  Y.  Supp.  385,  where  copflicting 
claims  to  a  surplus  were  determined. 

Vermont.  White  River  Sav.  Bank 
V.  Capital  Sav.  Bajik  &  Trust  Co.,  77 
Vt.  123,  107  Am.  St.  Rep.  754,  59  Atl. 
197. 

If  he  refuses  to  pay  over  such  sur- 
plus he  is  guilty  of  conversion.  Pal- 
mer v.  Parmele,  101  Neb.  691,  164  N. 
W.  705,  848. 

78  United  States.  Skud  v.  Tilling- 
hast,  195  Fed.  1. 

California.  Williams  v.  Parker,  30 
Cal.  App.  71,  157  Pac.  550. 

Georgia.  American  Nat.  Bank  of 
Atlanta  v.  East  Atlanta  Bank,  95  S. 
E.  286. 
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be  compelled  to  release  or  reassign  the  security  when  his  claim  is 
satisfied.'"  And  in  a  proper  ease  he  may  proceed  by  action  on  the 
debt  and  attachment  of  the  stock,**'  although  by  so  doing  he  waives 
the  pledge.*^ 

§  3936,  —  Redemption— Right  to  redeem.  When  the  debt  for  which 
stock  is  pledged  as  collateral  security  becomes  due,  the  pledgor  has 


lUinois.  Eozet  v.  MoOlellan,  48 
111.  345,  95  Am.  Tied.  551;  Corning  v. 
Bridgewater  Gas  Co.,  100  111.  App. 
221. 

Iowa.  Robinson  v.  Hurley,  11  Iowa 
410,  79  Am.  Dee.  497. 

Massachusetts.  Butman  v.  Howell, 
144  Mass.  66,  10  N.  E.  504;  Taylor  v. 
Cheever,  6  Gray  146. 

Michigan.  Allen  v.  Hook,  164  N. 
W.  384;  Eeid  v.  Detroit  Ideal  Paint 
Co.,  132  Mich.  528,  94  N.  W.  3. 

New  Jersey.  Donnell  v.  WyekofE, 
49  N.  J.  L.  48,  7  Atl.  672. 

New  York.  De  Cordova  v.  Barnum, 
130  N.  Y.  615,  27  Am.  St.  Rep.  538, 
29  N.  E.  1099;  Frank  &  J.  G.  Jenkins, 
Jr.  V.  Conklin,  146  App.  Div.  801,  130 
N.  Y.  Supp.  778;  Robertson  v.  Sully, 
2  App.  Div.  152,  37  N.  Y.  Supp.  935, 
rev'd  157  N.  Y.  624,  52  N.  E.  668. 

Pennsylvania.  Sitgreaves  v.  Farm- 
ers' &  Mechanics'  Bank,  49  Pa.  St. 
359;  FuUerton  v.  Mobley,  2  Monag. 
726,  15  Atl.  856. 

South  Carolina.  Rathburn  v.  Jones, 
47  S.  C.  206,  25  S.  E.  214. 

Texas.  Sinclair  v.  Weekep  (Tex. 
Civ.  App.),  41  S.  W.  107. 

Vermont.  White  River  Sav.  Bank 
V.  Capital  Sav.  Bank  &  Trust  Co.,  77 
Vt.  123,  107  Am.  St.  Rep.  754,  59  Atl. 
197. 

He  is  under  no  obligation  to  sell  the 
stock  before  bringing  suit,  and  cannot 
be  charged  with  negligence  in  failing 
to  do  so.  Allen  v.  Hook,  —  Mich.  — , 
164  N.  W.  384. 

The  right  to  sue  the  maker  of  a 
note  personally  is  not  excluded  by  the 
fact  that  it  recites  that  a  certificate 


of  stock  is  "depoisited  as  collateral, 
without  recourse."  Rathburn  v. 
Jones,  47  S.  C.  206,  25  S.  E.  214. 

In  an  action  by  a  corporate  creditor 
on  the  debt,  the  corporation  cannot 
offset  the  value  of  stock  taken  by  him 
as  security.  Reid  v.  Detroit  Ideal 
Paint  Co.,  132  Mich.  528,  94  N.  W.  3. 

' '  This  rule,  of  course,  proceeds  upon 
the  theory  that  the  pledgee  is  in  pos- 
session of  the  collaterals,  and  is  en- 
titled to  retain  them  until  his  claim 
is  paid."  Skud  v.  Tillinghast,  195 
Fed.  1. 

79  Skud  V.  Tillinghast,  195  Fed.  1. 
Where   the   stock  is  negotiable  by 

the  pledgee,  he  should  be  required  to 
produce  it  at  the  trial  unless  he  in- 
sists on  proceeding,  after  being 
charged  with  the  face  value  of  the 
collateral.  Frank  &  J.  G.  Jenkins,  Jr. 
v.  Conklin,  146  N.  Y.  App.  Div.  301, 
130  N.  Y.  Supp.  778. 

80  H.  B.  Claflin  Co.  v.  Bretzfelder, 
69  Ark.  271,  62  S.  W.  905;  Barberry  v. 
Woodson  Sheep  Co.,  18  Mont.  317,  45 
Pac.  278. 

81 H.  B.  Claflin  Co.  v.  Bretzfelder, 
69  Ark.  271,  62  S.  W.  905;  Parberry- 
v.  Woodson  Sheep  Co.,  18  Mont.  317, 
45  Pac.  278.  See  also  Hudson  v.  Bank 
of  Pine  Bluff,  75  Ark.  493,  87  S.  W. 
1177. 

This  is  true  although  the  attach- 
ment proceeding  is  ineffectual.  "The 
rights  acquired  by  a  pledge  and  an 
attachment  are  inconsistent,  and  can- 
not be  maintained  by  the  same  per- 
son at  the  same  time."  H.  B.  Claf- 
lin Co.  V.  Bretzfelder,  69  Ark.  271,  62 
S.  W.  905. 
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a  right  to  redeem  the  stock  by  payment.*^  And  this  right  extends  to 
holders  of  subsequent  liens  on  the  pledged  stock,*^  and  to  subsequent 
purchasers  of  the  pledgor's  interest.^*  A  pledgee  holding  a  prior 
lien  may  also  redeem  from  a  subsequent  pledge  constituting  a  second 
lien,  although  he  is  not  obliged  to  do  so.'* 

A  valid  tender  of  the  amount  due  releases  the  pledge,  whether  the 
pledgee  accepts  it  or  not.'^    And  under  some  statutes  the  amount 


82  United  States.  New  York  As- 
sets Eealization  Co.  v.  McKinnon,  209 
Fed.  791. 

Missouri.  Smith  v.  Becker,  192  Mo. 
App.  597,  184  S.  W.  943. 

New  York.  Roberts  v.  Sykes,  30 
Barb.  173. 

Pennsylvania.  Biehbaum  v.  Sam- 
ple, 213  Pa.  216,  62  Atl.  837. 

Bhode  Island.  United  Nat.  Bank  v. 
Tappan,  33  E.  I.  1,  79  Atl.  946. 

South  Carolina.  Haseldeu  v.  Hamei , 
97  S.  C.  178,  81  S.  E.  424. 

Utah.  Hyams  v.  Bamberger,  10 
Utah  3,  36  Pac.  202. 

Vermont.  White  River  Sav.  Bank 
V.  Capital  Sav.  Bank  &  Trust. Co.,  77 
Vt.  123,  107  Am.  St.  Rep.  754,  59  Atl. 
197. 

Wisconsin.  Whitney  v.  Whitney 
Bros.  Co.,  152  Wis.  453,  140  N.  W. 
35. 

The  pledgor  has  a  continuing  right 
to  redeem  up  to  the  time  when  the 
power  of  sale  is  exercised  or  the 
pledge  is  foreclosed  by  judicial  pro- 
ceedings instituted  for  that  purpose. 
United  Nat.  Bank  v.  Tappan,  33  R.  I. 
1,  79  Atl.  946. 

It  is  the  duty  of  the  pledgee  to  re- 
deliver the  pledged  stock  to  the 
pledgor  when  the  latter  complies  with 
the  conditions  of  the  contract.  Smith 
V.  Staten  Island  Land  Co.,  175  N.  Y. 
App.  Div.  588,  162  N.  Y.  Supp.  681; 
Houston  &  T.  C.  R.  Co.  v.  Conner,  29 
Tex.  Civ.  App.  259,  67  S.  W.  773. 

83  A  corporation  which  has  acquired 
a  lien  on  the  pledgor 's  interest,  sub- 
ject to  the  pledge,  may  redeem. 
White  River  Sav.  Bank  v.  Capital  Sav. 


Bank  &  Trust  Co.,  77  Vt.  123,  107 
Am.  St.  Rep.  754,  59  Atl.  197. 

The  holder  of  a  subsequent  pledge, 
which  is  a  second  lien,  may  redeem. 
Athol  Sav.  Bank  v.  Bennett,  203 
Mass.  480,  89  N.  E;.  632. 

84McKee  v.  Bernheim,  130  N.  Y. 
App.  Div.  424,  114  N.  Y.  Supp.  1080, 
aff'd  198  N.  Y.  575,  92  N.  E.  1091. 

When  the  pledgor  of  stock  has  as- 
signed the  same,  the  assignee  may  ten- 
der the  amount  of  the  debt  when  due, 
and  may  maintain  trover  for  conver- 
sion if  the  pledgee  refuses  to  de- 
liver the  stack.  Loughborough  v.  Mc- 
Nevin,  74  Cal.  250,  5  Am.  St.  Rep.  435, 
15  Pac.  773,  14  Pac.  369. 

A  purchaser  of  the  pledgor's  inter- 
est in  the  stock  at  execution  sale  has 
a  right  to  redeem.  Cushing  v.  Build- 
ing Ass'n  Society  of  New  or  Practi- 
cal Psychology,  165  Cal.  731,  134  Pac. 
324. 

85  Athol  Sav.  Bank  v.  Bennett,  203 
Mass.  480,  89  N.  E.  632. 

86  United  States.  New  York  As- 
sets Realization  Co.  v.  McKinnon,  209 
Fed.  791. 

California.  .  Loughborough  v!  Mc 
Nevin,  74  Cal.  250,  5  Am.  St.  Rep. 
435,  15  Pac.  773,  14  Pac.  369. 

Colorado.  Tom  Boy  Gold  Mines  Co. 
V.  Green,  11  Colo.  App.  447,  53  Pae.  845. 

Missouri.  See  Merriam  v.  Childs, 
93  Mo.  131,  5  S.  W.  615. 

New  York.  Lawrence  v.  Maxwellj 
53  N.  Y.  19;  Sisson  v.  Barnum,  157 
App.  Div.  149,  141  N.  Y.  Supp.  846, 
aff'd  220  N.  Y.  734,  116  N.  E.  1075; 
Eurber  v.  National  Metal  Co.,  118 
App.  Div.  263,  103  N,  Y.  Supp.  490, 
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of  the  debt  is  extinguished  by  a  due  offer  of  payment  if  the  amount 
is  immediately  deposited  with  a  bank  in  the  name  of  the  creditor 
and  notice  thereof  is  given  to  him.*'' 

If  the  pledgee  wrongfully  refuses  to  return  the  stock  after  pay- 
ment or  tender,  he  is  guilty  of  a  conversion,  and  also  of  a  breach  of 
contract,  and  the  pledgor  may  maintain  trover,  or  he  may  waive  the 
tort,  and  maintain  assumpsit.** 


aff'd  193  N.  Y.   622,  86  N.  E.  1124. 

Oregon.  Morgan  v.  Johns,  84  Ore. 
557,  165  Pac.  369. 

Utah.  Hyams  v.  Bamberger,  16 
Utah  3,  36  Pac.  262. 

A  tender  by  one  who  has  wrongfully 
repledged  the  stock  to  his  pledgee, 
which  is  refused,  releases  the  lien  as 
to  the  original  pledgor  as  well  as  to 
the  second  pledgor.  New  York  As- 
sets Realization  Co.  v.  McKinnon 
209  Fed.  791. 

The  tender  is  good  although  condi- 
tioned on  the  return  of  the  collateral. 
New  York  Assets  Eealization  Co.  v, 
McKinnon,  209  Fed.  791. 

But  a  purchaser  of  the  pledgor's  in- 
terest in  the  stock  at  execution  sale  is 
not  entitled  to  insist  upon  an  assign- 
ment to  him  of  the  note  secured  by 
the  pledge  a^  a  condition  to  his  re- 
demption of  the  stock.  Cushing  v. 
Building  Ass'n  Society  of  New  or 
Practical  Psychology,  165  Cal.  731, 
134  Pac.  324. 

Where  a  tender  is  made  to  the  cash- 
ier of  the  pledgee,  who  has  no  au- 
thority in  the  matter,  he  has  a  right 
to  confer  with  his  superiors,  and  the 
latter  are  entitled  to  a  reasonable 
time  within  which  to  accept  or  reject 
it.  If  the  pledgor  is  requested  to 
wait  for  an  answer,  but  leaves  within 
a  few  minutes  without  further  demand 
or  inquiry,  and  before  receiving  a  re- 
ply, he  thereby  waives  the  effect  of 
the  tender.  Sisson  v.  Barnum,  157  N. 
Y.  App.  Div.  149,  141  N.  Y.  Supp. 
846,  aff'd  220  N.  Y.  734,  116  N.  E. 
1075. 

In  a  suit  in  equity  by  the  owner  of 


pledged  stock  to  have  the  stock  re- 
stored to  him  and  his  title  thereto 
quieted  on  the  ground  that  the  lien 
of  the  pledge  has  been  extinguished 
by  a  rejected  tender  of  the  amount 
due,  payment  of  the  debt  may  he 
made  a  condition  of  granting  the 
relief  sought.  Love  v.  Park,  96  Neb. 
485,  148  N.  W.  140,  95  Neb.  729,  146 
N.  W.  941. 

87  A  tender  of  $10  is  not  a  due  of- 
fer of  payment  of  a  debt  of  $20,000 
within  the  meaning  of  this  provision. 
Goltou  V.  Oakland  Bank  of  Savings, 
137  Cal.  376,  70  Pac.  225. 

88  United  States.  New  York  As- 
sets Eealization  Co.  v.  McKinnon,  209 
Fed.  791. 

California,  KuUman  v.  Greene- 
baum,  92  Cal.  403,  27  Am.  St.  Bep. 
150,  28  Pac.  674;  Loughborough  v. 
McNevin,  74  Cal.  250,  5  Am.  St.  Eep. 
435,  15  Pae.  773,  14  Pae.  369. 

Georgia.  Eeid  v.  Caldwell,  120  6a. 
718,  48  S.  E.  191. 

Maryland.  German  Sav.  Bank  of 
Baltimore  City  v.  Eenshaw,  78  Md 
475,  28  Atl.  281;  Harris  v.  Franklin 
Bank,  77  Md.  423,  26  Atl.  523. 

New  York.  Lawrence  v.  Maxwell, 
53  N.  Y.  19. 

Oregon.  Morgan  v.  Johns,  84  Ore. 
557,  165  Pae.  369. 

Utah.  Hyams  v.  Bamberger,  10 
Utah  3,  36  Pac.  202, 

Eefusal  to  return  the  stock  when 
the  dividends  on  the  stock  have 
amounted  to  a  sum  sufficient  to  pay 
the  debt  constitutes  a  conversion. 
'  Eeid  v.  Caldwell,  120  G»,  718,  48  8, 
E.  191. 
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A  pledgor  of  stock  has  no  right  to  the  return  of  any  part  thereof 
until  the  whole  amount  of  the  debt  for  which  it  was  pledged  is  paid, 
unless  there  is  some  agreement  to  the  contrary ;  but  it  is  competent, 
of  course,  for  the  parties  to  agree  that  part  of  the  stock  may  be  with- 
drawn as  part  payments  are  made.'* 

§  3937. Suit  in  equity  to  redeem.  As  a  general  rule  the  pledgor 

cannot  maintain  a  suit  in  equity  to  redeem  since  he  ordinarily  has 
an  adequate  remedy  at  law.*"  But  a  bill  in  equity  to  redeem  may  be 
maintained  where  the  circumstances  are  such  that  the  remedy  at  law 
is  inadequate,  or  where  some  special  ground  of  equitable  jurisdiction 
exists,  as  where  an  accounting  is  necessary,  or  where  the  pledgor, 
under  the  circumstances,  is  entitled  to  an  injunction  against  a 
transfer  by  the  pledgee,  or  where  a  discovery  is  sought,  or  where 
there  has  been  a  transfer  of  the  stock  on  the  books  of  the  corpora- 
tion, and  the  pledgee  is  insolvent,  or  the  pledgor  wishes  to  recover  the 
possession  of  the  stock  itself,  and  perhaps  in  other  cases.®^    And  there 


That  there  are  various  conflicting 
claimants  for  the  stock  is  no  excuse 
lor  the  pledgee's  refusal  to  return  it. 
He  may  bring  an  action  in  the  nature 
of  a  bill  of  interpleader  against  them. 
New  York  Assets  Realization  Co.  v. 
McKinnon,  209  Fed.  791. 

89Higgins  v.  Lanaiugh,  154  111.  301, 
40  N.  E.  362;  First  Nat.  Bank  of  In- 
dianapolis V.  Eoot,  107  Ind.  224,  8  N. 
B.  105. 

He  cannot  redeem  a  pajt  of  the 
stock.  Higgina  v.  Lansingh,  154  111. 
301,  40  N.  E.  362. 

Under  an  agreement  that  stock 
pledged  to  secure  the  payment  of 
notes  is  to  be  held  by  the  pledgee 
"until  ^aid  notes  shall  be  fully  paid," 
it  was  held  that  no  portion  of  the 
stock  need  be  surrendered  until  the 
indebtedness  evidenced  by  the  notes' 
waa  fully  paid.  Goetzinger  y.  Dona- 
hue, 138  Wis.  103,  119  N.  "W.'823. 

M  Alabama.  Nelson  v.  Owen,  113 
Ala.  372,  21  So.  75. 

Maryland.  Bryson  v.  Eayner,  25 
Md.  424,  90  Am.  Dec.  69. 

New  York.    Treadwell  v.  Clark,  190 


N.  Y.  51,  82  N.  E.  505,  aff'g  114  App. 
Div.  493,  100  N.  Y.  Supp.  1;  Id.,  73 
App.  Div.  473,  77  N.  Y.  Supp.  350-, 
Smith  y.  Staten  Island  Land  Co.,  175 
App.  Div.  588,  162  N.  Y.  Supp.  681; 
Genet  v.  Howland,  45  Barb.  560. 

.Noitli  Carolina.      Doak  v.  Bank  of 
State,  28  N.  C.  309. 

Pennsylvania,  Roland  v.  Lancaater 
County  Nat.  Bank,  135  Pa.  St.  598, 
19  Atl.  951. 

Vermont.  Angus  v.  Robinson's 
Adm'r,  62  Vt.  60,  19  Atl.  993. 

91  United  States.  Gideon  v.  Rep- 
resentative Securities  Co.,  232  Fed. 
184;  Hower  v.  Weiss,  Malting  &  Ele- 
vator Co.,  55  Fed.  356. 

Alabama.  Nelson  v.  Owen,  113 
Ala.  372,  21  So.  75. 

CaJlfomia.  Bell  v.  Bank  of  Cali- 
fornia, 153  Cal.  234,  94  Pao.  889; 
Krouse  v.  Woodward,  110  Gal.  638,  42 
Pae.  1084. 

Illinois.  Higgins  v.  Lansingh,  154 
111.  301,  40  N.  E.  362. 

Maryland.  Clayton  v.  Smith,  102 
Atl.  925;  Bryson  v.  Eayner,  25  Md. 
424,  90  Anu  Dee.  69. 
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seems  to  be  some  authority  to  the  effect  that  he  may  maintain  such 


Massachusetts.  Towle  v.  Ward, 
113  Mass.  548,  18  Am.  Rep.  534;  Bart- 
lett  V.  Jchnson,  9  Allen  530. 

Missouri.  Hagan  v.  Continental 
Nat.  Bank,  182  Mo.  319,  81  S.  W. 
171;  Smith  v.  Becker,  192  Mo.  App. 
597,  184  S.  "W.  943. 

New  Jersey.  Thielen^  v.  Dialogue 
(N.  J.  Ch.),  19  Atl.  970. 

New  York.  Treadwell  v.  Clark,  190 
N.  Y.  51,  82  N.  E.  505,  aff'g  114  App. 
Div.  493,  100  N.  Y.  Supp.  1;  Tread- 
Well  V.  Clark,  73  App.  Div.  473,  77 
N.  Y.  Supp.  350;  Adams  v.  Ball,  24 
App.  Div.  69,  48  N.  Y.  Supp.  778; 
Genet  v.  Howland,  45  Barb.  560;  Rob- 
erts V.  Sykes,  30  Barb.  173;  Has- 
brouek  ■^.  Vandervoort,  4  Sandf.  74. 
See  also  Smith  v.  Staten  Island  Land 
Co.,  175  App.  Div.  588,  162  N.  Y.  Supp. 
581. 

Pennsylvania.  Eichbaum  v.  Sample, 
213  Pa.  216,  62  Atl.  837;  Blood  v. 
Erie  Dime  Savings  &  Loan  Co.,  164 
Pa.  St.  95,  30  Atl.  362;  Conyhgham's 
Appeal,  57  Pa.  St.  474. 

South  Carolina.  See'  Haselden  ,v. 
Hamer,  97  S.  C.  178,  81  S.  E.  424. 

Vermont.  See  Angus  v.  Eobinson'p 
Adm'r,  62  Vt.  60,  19  Atl.  993. 

Virginia.  See  Scott  v.  Brame,  118 
Va.  194,  86  S.  E.  850. 

Wisconsin.  Whitney  v.  Whitney 
Bros.  Co.,  152  Wis.  453,  140  N.  W. 
35. 

The  pledgor  may  sue  in  equity  to 
compel  a  retransfer,  where  it  appears 
that  the  stock  is  limited  in  amount, 
that  it  cannot  be  purchased  in  the 
market,  that  it  has  no  quoted  or  as- 
certainable value,  and  that  the 
pledgor  held  the  pledged  shares  as  an 
investment  having  a  peculiar  value  to 
himself  greater  than  the  market  price 
at  the  time  of  the  transfer.  Eich- 
baum V.  Sample,  213  Pa.  216,  62  Atl. 
837. 

Where  the   pledgee   claims   title  to 


the  stock  under  an  illegal  sale  at 
which  he  purchased  the  stock,  and 
claims  that  the  equity  of  redemption 
was  forever  foreclosed  thereby,  and 
has  sold  the  stock  to  an  innocent  pur- 
chaser, it  is  necessary  for  the  pledgor 
to  have  the  illegal  sale  set  aside  in 
equity  before  he  can  compel  the 
pledgee  to  account  for  the  proceeds  of 
the  second  sale.  Hagan  v.  Continen- 
tal Nat.  Bank,  182  Mo.  319,  81  S.  W. 
17L 

A  suit  for  redemption  is  essential- 
ly one  for  specific  performance  where- 
by "the  pledgor  asks  the  court  to 
compel  the  pledgee  to  carry  out  his 
agreement  to  return  the  pledged  prop- 
erty upon  payment  of  the  debt  se- 
cured by  it."  Bell  v.  Bank  of  Cali- 
fornia, 153  Cal.  234,  94  Pae.  889. 

And  see  to  the  same  effect  Angus 
v.  Robinson's  Adm'r,  62  Vt.  60,  19 
Atl.  993. 

Since  equity  will  not  decree  specific 
performance  of  a  contract  which  the 
defendant  has  not  the  ability  to  per- 
form, a  bill  to  redeem  which  affirma- 
tively shows  on  its  face  has  passed 
from  the  possession  and  control  of  the 
defendant  is  demurrable  unless  it 
further  shows  that  the  latter  has 
in  his  possession  other  similar  cer- 
tificates evidencing  the  same  number 
of  shares  which 'he  may  be  compelled 
to  transfer  to  the  pledgor.  Bell  v. 
Bank  of  California,  153  Cal.  234,  94 
Pae.  889. 

So  such  a  suit  mil  not  lie  against 
the  administrator  of  the  pledgee 
where  it  is  alleged  that  the  pledgee 
disposed,  of  the  property  during  hia 
lifetime.  Angus  v.  Robinson's 
Adm'r,  '62  Vt.  60,  19  Atl.  993. 

A  nonresident  purchaser  of  stock 
from  one  to  whom  the  pledgee  has 
wrongfully  sold  it  may  be  joined  as  a 
party  to  a  suit  to  redeem,  though  the 
stock  has  not  been  transferred  to  him 
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a  suit  even  wl^ere  he  has  an  adequate  remedy  at  law  whieh  he  may 
pursue.®^ 

Generally  a  tender  is  necessary  to  entitle  the  pledgor  to  maintain 
a  suit  to  redeem.''  But  the  contrary  is  true,  and  no  tender  is  neces- 
sary, where  the  pledgee  has  expressly  denied  the  pledgor's  right  to 
redeem,'*  or  has  put  it  out  of  his  power  to  retilrn  the  stock,'^  or  where 
the  amount  of  the  account  for  which  the  stock  was  pledged  is  in  dis- 
pute,'® or  the  amount  due  is  uncertain  and  can  only  'be  determined 
by  an  accounting,  which  is  sought  by  the  pledgor  as  a  part  of  his 
relief,'''  or  where  the  pledge  is  void.'^  Even  though  one  to  whom 
the  stock  has  been  wrongfully  assigned  by  the  pledgee  is  entitled  to 
be  reimbursed  for  the  amount  which  he  paid  for  it,  the  pledgee 
is  not  obliged  to  make  a  tender  to  him  before  suing  in  equity  to  re- 
deem, especially  where  the  assignee  has  declined  to  deliver  the  stock 
to  him  and  denies  his  right  to  recover  it." 


on  the  corporate  books.  Gideon  v. 
Representative  Securities  Co., '  232 
Fed.  184. 

The  payee  of  notes  secvired  by  stock 
deposited  with  a  third  person  in  trust 
for  that  purpose  is  not  a  necessary 
party  to  a  suit  against  the  trustee  to 
compel  him  to  deliver  the  stock  to 
the  pledgor  after  the  notes  have  been 
paid.  Possession  of  the  notes  by  the 
pledgor  is  prima  facie  evidence  of 
their  payment,  in  such  a  suit.  Leigh 
V.  Laughlin,  222  111.  265,  78. N.  E.  563. 

The  bringing  of  an  action  for  con- 
version of  the  stock,  which  is  dis- 
missed before  trial,  is  not  such  an 
election  as  will  prevent,  the  bringing 
of  a  subsequent  guit  in  equity  .to  re- 
caver  the  stock  itself.  Smith  v. 
Becker,  192  Mo.  App.  597,  184  S.  W. 
943. 

Where  the  pledgor  in  a  suit  to  re- 
deem obtained  a  decree  for  the  re- 
covery of  the  stock  or  its  then  value, 
but  was  prevented  from  obtaining 
either  for  some  time  by  appeals  taken 
from  the  decree  by  the  pledgee,  and 
iu  the  meantime  the  stock  depreciated 
in  value,  it  was  held  that  after  final 
affirmance  it  would  be  inequitable  to 
compel  him  to  take  the  stock  instead 


of  its  value  at  the  time  of  the  de- 
cree. Treadwell  v.  Clark,  124  N.  Y. 
App.,  Div.  260,  108  N.  Y.  Siipp.  733, 
appeal  dismissed  192  N.  Y.  531,  84 
N.  E.  1121. 

92  Colburn  v.  Eiley,  .11  Colo.  App. 
184,  52  Pac.  684. 

93  Bell  V.  Bank  of  California,  153 
Cal.  234,  94  Pac,  889. 

94Hagau  V.  Continental  Nat.  Bank, 
182    Mo.    319,    81    S.   W.    171. 

95  Treadwell  v.  Clark,  73  N.  Y.  App. 
J)iv.  473,  77  N.  Y.  Supp.  350.  But 
gee  Bell  v.  Bank  of  California,  153 
Cal.  234,  94  Pac.  889. 

96  Treadwell  v.  Clark,  73  N.  Y. 
App.  Div.  473,  77  N.  Y.  Supp.  350. 
But  in  Bell  v.  Bank  of  California, 
153  Cal.  234,  94  Pac.  889,  it  is  held 
that  the  fact  that  the  amount  due  is 
in  dispute  does  not  excuse  a  tender 
by  the  pledgor  of  the  ainount  which 
he  claims  is  due. 

97  In  Bell  V.  Bank  of  California,  153 
Cal.  234,  94  Pac.  889,  it  was  held  that 
the  complaint  showed  no  such  uncer- 
tainty as  to  the  amount  due  as  would 
obviate  the  nece.ssity  of  a  tender. 

98  Smith  v.  Becker,  192  Mo.  App. 
597,  184  S.  W.  943. 

99  Treadwell    v.    Clark,    114    N.    Y. 
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If,  after  having  acquired  jurisdiction  in  such  a  suit,  the  court 
finds  it  impossible  to  decree  a  redemption  in  kind,  as  where  the 
pledgor  has  sold  the  stock  to  an  innocent  purchaser  and  this  fact 
was  unknown  to  the  pledgee  when  the  suit  was  brought,  it  will  retain 
jurisdiction  for  the  purpose  of  compelling  the  pledgor  to  account 
for  the  proceeds  of  the  sale  over  and  above  the  amount  of  the  debt.^ 

§  3938.  —  -^  Waiver  of  right  to  redeem.  An  agreement  cutting  off 
the  right  of  the  pledgor  to  redeem  is  inconsistent  with  the  contract 
of  pledge  itself,  which  by  its  very  nature  involves  such  a  right,* 
and  it  is  therefore  generally  held  that  a  provision  in  the  contract 
of  pledge  cutting  off  the  right  of  redemption  is  void.'  In  any  event, 
such  an  agreement  is  always  scrutinized  by  the  courts  with  jealous 
care,  and  cannot  be  enforced  where  the  pledgor  has  no  opportunity 
to  redeem  unless  the  pledgee  chooses,*  or  where  the  stock  is  pledged 
by  the  corporation  to  its  directors  and  its  enforcement  would  there- 
fore enable  them  to  obtain  a  personal  advantage  through  a  harsh 
and  unusual  contract  made  by  them  with  it.^  "For  a  valuable  con- 
sideration, and  by  a  subsequent  agreement,  the  right  of  redemption 
may  be  released, ' '  *  and,  as  we  have  seen,  the  parties  may  agree  that 
the  pledgee  may  take  the  stock  in  satisfaction  of  the  debt.'' 

§  3939.  —  Statute  of  limitations;  laches.  It  has  been  said  in  some 
of  the  cases  that,  where  no  time  for  redemption  of  property  pledged 

App.  Div.  493,  100  N.  T.  Supp.  1,  judg-  pljedgee  's  in   eaSe  of  default,  a  sale 

ment  aff'd  190  N.  Y.  51,  82  N.  E.  505.  under  judicial  process  or  by  notice  is 

1  Hagan  v.  Continental  Nat.  Bank,  necessary  in  order  to  cut  off  the 
182  Mo.  319,  81  S.  W.  171.  claims  of  the  pledgor.     Colonial  Trust 

2  Endicott  v.  Marvel,  83  N.  J.  Eq.  Co.  v.  McMillan,  188  Mo.  547,  107  Am. 
632,  92  Atl.  373,  afE'g  81  N.  J.  Eq.  St.  Eep.  335,  87  S.  W.  933. 

378,  87  Atl.  230.  See  also  Endicortt  v.  Marvel,  83  N. 

8 "The    right    of   redemption   is   a  J.  Eq!  632,  92  Atl.  373,  aff'g  81  N. 

part   of  the   contract   of  pledge  and  J.  Eq.  378,  87  Atl.  230. 

the  parties  cannot  therein  make  any  4  As  where  the  stock  is  pledged  by 

valid  agreement   that   there   shall  be  a  corporation  to  five  of  its  Seven  di- 

no  redemption  after  default."   Smith  rectors.     Endicott   v.   Marvel,   83  N. 

V.  Becker,  192  Mo.  App.  597,  184  S.  J.  Eq.  632,  92  Atl.  373,  afC'g  81  N.  J. 

W.  943.  Eq.  378,  87  Atl.  230. 

A  provision  for  a  forfeiture  upon  B  Endicott  v.  Marvel,  83  N.  Jr  Eq. 

nonpayment  of  the  debt  is  void.    Has-  632,  92  Atl.   373,  aff'g  81  N.  J.  Eq. 

elden  v.  Hamer,  97  S.  C.  178,  81  S.  E.  378,  87  Atl.  230. 

424.  6  Smith    v.   Becker,    192   Mo.   App. 

Even   where  the  contract  provides  597,  184  S.  W.  943. 

that    the    stock    is    to    become    the  7  See  §  3910,  supra. 
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has  been  fixed  by  the  parties,  the  pledgor  has  his  lifetime  within 
which  to  redeem.*  The  statute  of  limitations  may  apply  to  a  suit  to 
redeem,  however,^  and  it  is  now  generally  held  that  the  right  to  sue 
in  equity  may  be  barred  by  laches.^" 

It  has  been  held  that  where  the  debt  is  payable  on  a  certain  day, 
the  statute  commences  to  run  when  it  becomes  due.^^  But  there  is 
authority  to  the  effect  that  limitations  will  not  commence  to  run  until 
the  pledgee  repudiates  the  trust,  and  the  fact  of  such  repudiation 
is  brought  to  the  notice  of  the  pledgor,^^  especially  where  the  pledge 
is  made  to  secure  future  advances.^* 

The  pledgor's  right  to  maintain  a  suit  to  redeem  is  not  barred  by 
delay  so  long  as  the  debt  for  which  the  stock  is  pledged  is  not 
barred ;  ^*  at  least  unless  such  delay  is  unreasonable.^*    Nor  can  the 


8  Where  a  contract  of  pledge  of 
stock  "does  not  limit  the  time  within 
which  redemption  may  be  made,  the 
period  of  redemption  may  be  deemed 
to  extend  through  the  lifetime  of  the 
pledgor  and  pass  to  his  personal  rep- 
resentatives, where  redemption  is  not 
called  for  earlier  by  the  pledgee. 
White  Eiver  Sav.  Bank  v.  Capital 
Sav.  Bank  &  Trust  Co.,  77  Vt.  123, 
107  Am.  St.  Eep.  754,  59  Atl.  197. 

The  right  of  redemption  comtinues 
until  it  has  been  extinguished  for  a 
lawful  foreclosure  or  sale.  The 
pledgee  has  the  power  to  foreclose  at 
any  time,  and  the  failure  to  act  is 
his.  Smith  v.  Becker,  192  Mo.  App. 
597,  184  S.  W.  943. 

See  also  Gilmer  v.  Morris,  80  Ala. 
78,  60  Am.  Eep.  85. 

9  Gilmer  v.  Morris,  46  Fed.  333,  43 
Fed.  456,  35  Fed.  682;  Waterman  v. 
Brown,  31  Pa.  St.  161. 

In  New  York  the  ten-year  statute  of 
limitations  applies.  Treadwell  v. 
Clark,  190  N.  Y.  51,  82  N.  E.  505,  aff 'g 
114  N.  Y.  App.  Div.  493,  100  N.  Y. 
Bupp.  1;  Treadwell  v.  Clark,  73  N.  Y. 
App.  Div.-  473,  77  N.  Y.  Supp.  350; 
Roberts  v.  Sykes,  30  Barb.  (N.  Y.) 
173. 

10  Waterman  v.  Brown,  31  Pa.  St. 
161.  See  also  Gilmer  v.  Morris,  46 
Fed.  333,  43  Fed.  456,  35  Fed.  682, 


where  the  suit  was  held  not  to  be 
barred. 

In  Gilmer  v.  Morris,  80  Ala.  78,  60 
Am.  Eep.  85,  stock  was  pledged  in 
1871,  and  the  pledgee  advanced  money 
on  it  from  time  to  time,  while  its  value 
fluctuated  from  twenty  cents  on  the 
dollar  up,  but  never  more  than  the 
amount  advanced.  In  1881  the  pledgee 
sold  the  stock  for  less  than  the  amount 
advanced,  and  in  1884  the  pledgor  sued 
in  equity  to  redeem,  and  to  hold  the 
pledgee  for  the  value  of  the 
stock,  which  had  greatly  -appreciated 
since  the  sale.  It  was  held  that  the 
bill  should  be  dismissed  on  account  of 
the  staleness  of  the  demand. 

But  mere  lapse  of  time  is  not  a  bar 
in  the  absence  of  circumstances  of 
equitable  estoppel.  Eeynolds  v. 
Cridge,  131  Pa.  St.  189,  18  Atl.  1010. 

llEoberts  v.  Sykes,  30  Barb.  (N. 
Y.)  173. 

12  Gilmer  v.  Morris,  80  Ala.  78,  60 
Am.  Eep.  85. 

13  Gilmer  v.  Morris,  46  Fed.  333,  43 
Fed.  456,  35  Fed.  682. 

14Higgins  V.  Lansingh,  154  111.  301, 
40  N.  E.  362.  And  see  Gilmer  v.  Mor- 
ris, 46  Fed.  333. 

15  Where  a  suit  in  equity  to  redeem 
is  brought  within  the  period  fixed  by 
the  statute  of  limitations,  mere  delay 
will  not  bar  it  flnles?   such   delay  ig 
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pledgor  be  guilty  of  laches  until  after  lie  has,  had  an  opportunity 
to  act.^* 

§  3940.  —  EfiFect  of  bankruptcy  of  pledgee.  The  pledgor 's  right  to 
redeem  is  not  affected  by  the  bankruptcy  of  the  pledgee.^''  If  the 
pledgee  has  repledged  the  stock  with  the  consent  of  the  pledgor  he 
has  a  right,  notwithstanding  his  insolvency,  to  redeem  it  and  turn  it 
over  to  the  pledgor  on  payment  of  the  amount  for  which  it  was 
pledged,  and  his  act  in  so  doing  does  not  create  an  unlawful  pref- 
erence in  favor  of  the  pledgor  within  the  meaning  of  the  Bankruptcy 
Act.^'  :  If  the  debt  for  which  the  stock  was  pledged  has  been  satis- 
fied, the  pledgor  is  entitled  to  the  possession  of  the  stock  as  against 
the  pledgee's  trustee  in  bankruptcy,  or  to  its  proceeds  in  case  it  has 
been  sold.^'  And  the  same  is  true  if  the  stock  has  been  repledged  by 
the  pledgee,  and  is  returned  to  the  pledgee's  trustee  in  bankruptcy 
by  the  second  pledgee  who  has  satisfied  his  claim  by  the  sale  of 
other  securities.^' 


unreasonable.  Treadwell  v.  Clark,  190 
N.  Y.  51,  82  N.  E.  505,  aff'g  114  N.  T. 
App.  Div.  493,  100  N.  Y.  Supp.  1; 
Treadwell  v.  Clark,  73  N.  Y.  App.  Div. 
473,  77  N.  Y.  Supp.  350. 

16  The  right  of  a  corporation  to  re- 
deem, stock  pledged  by  it  to  a  majority 
of  its  directors  is  not  lost  by  laches 
so  long  as  it  is  in  the  control  of  the 
pledgees.  Endicott  v.  Marvel,  83  N. 
J.  Eq.  632,  92  Atl.  373,  aff'g  81  N.  J. 
Eq.  378,  87  Atl.  230. 

17  Thomas  v.  Taggart,  209  TJ.  S.  385, 
52  L.  Ed.  845,  afC'g  In  re  Jacob  Berry 
&  Co.,  149  Fed.  176;  Eiohardson  v. 
Shaw,  209  U.  S.  365,  52  L.  Ed.  835,  14 
Ann.  Cas.  981,  aff'g  147  Fed.  659. 

See  also  standard  works  on  bank- 
ruptcy and  pledges. 

ISEichardson  v.  Shaw,  209  TJ.  S. 
365,  52  L.  Ed.  835,  14  Ann.  Oas.  981, 
aff'g  147  Fed.  659.  See  also  Gorman 
V.  Littlefield,  229  V.  S.  19,  57  L.  Ed. 
1047;  Sexton  v.  Kessler  &  Co.,  225  U. 
S.  90,  56  L.  Ed.  995,  aff'g  172  Fed. 
535,  40  L.  E.  A.  (N.  S.)  639. 

19  "Where  a  customer  who  has  de- 
posited stock  with  a  broker  as  collat- 
eral to  his  account  is  not  indebted  to 


the  latter,  he  may  recover  the  3toek 
or  its  proceeds  from  the  broker 's  trus- 
tee in  bankruptcy.  Thomas  v.  Tag- 
gart, 209  U.  S.  385,  52  L.  Ed.  ^845, 
aff'g  In  re  Jacob  Berry  &  Co.,  149 
Fed.  .176;  Kichardson  v.  Shaw,  209  V. 
S.  365,  52  L.  Ed.  835,  14  Ann.  Cas.  981, 
aff'g  147  Fed.  659;  In  re  Stringer,  230 
Fed.  177. 

The  same  is  true  where  stock  pur- 
chased by  a  broker  for  a  customer  is 
paid  for  in  full  by  the  latter  at  the 
time  of  the  purchase.  Gorman  v.  Lit- 
tlefield, 229  TJ.  S.  19,  57  L.  Ed.  1047. 

20  Thomas  v.  Taggart,  209  U.  S.  385, 
C2  L.  Ed.  845,  aff'g  In  re  Jacob, Berry 
&  Co.,  149  Fed.  176. 

This  is  true  where  stock  indorsed  in 
blank  and  deposited  with  brokers  by 
a  customer  to  secure  them  against 
losses  is  wrongfully  repledged  by  them 
at  a  time  when  the  customer  owes 
them  nothing,  but  the  second  pledgee 
satisfies  his  claim  out  of  other  stock 
pledged  at  the  same  time,  and  re- 
turns the  customer's  stock  to  the  trus- 
tee. In  re  T.  A.  Mclntyre  &  Co.,  181 
Fed.  955.  See  also  In  re  Stringer,  230 
Fed.  177. 
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§  3941.  —  Identiiicatian.  of  pled^fed  stock.  The  rule  that  to  entitle 
a  pledgor  to  redeem  he  must  be  able  to  identify  the  property  pledged 
by  him  applies  to  pledges  of  stock.*^^  But  it  must  receive  a  reason- 
able construction  in  such  cases,  in  view  of  the  fact  that  the  pledgee 
is  entitled  to  take  out  a  new  certificate  in  his  own  name,  and  is  not 
obliged  to  keep  the  pledged  shares  separate  from  other  like  shares 
which  he  holds,  so  that  a  strict  identification  of  particular  shares  is 
thus  often  rendered  impossible.  In  determining  the  relative'  rights 
of  particular  customers  to  stock  purchased  for  them  by  brokers  on 
margin  and  held  by  the  brokers  as  collateral,  on  the  brokers  becom- 
ing insolvent,  customers  who  are  able  to  identify  the  precise  certifi^ 
cates  purchased  for  them,  or  to  show  that  certain  particular  certificates 
were  being  carried  by  the  brokers  in  fulfillment  of  their  order,  are 
entitled  to  the  first  right  to  the  certificate  so  identified.*^  If  the 
brokers  have  on  hand  a  block  of  stock  of  a  particular  kind  sufficient 
to  satisfy  the  demands  of  all  of  their  customers  for  that  kind  of  stock, 
and  to  cover  their  own  purchases  as  well,  the  interests  of  all  con- 
cerned are  satisfied  by  a  distribution  to  each  pledgor  of  his  proper 
number  of  shares,  although  the  particular  shares  pledged  by  each 
cannot  be  precisely  identified.^^  If  the  number  of  shares  on  hand  is 
insufficient  to  satisfy  the  demands  of  all  of  their  customers,  including 
theftiselves,  but  is  sufficient  to  satisfy  the  demands  of  all  of  such 
customers,  exclusive  of  themselves,  it  will  be  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary,  that  such  stock  was  held  for  their 
customers.**   But  this  presumption  may  be  overcome  by  proof  that 

'     In  Thomas   v.   Taggart,   209   U.   S.  Div.  30,  76  N.  T.  Supp.  148. 

385,  52  L.  Ed.  845,  afC'g  In  re  Jacob  22  Skiff  v.  Stoddard,   63   Conn.  198, 

Berry  &  Co.,  149  Ted.  176,  it  was  held  21   L.  E.  A.  102,  28  Atl.  104,  26  Atl. 

that  the  pledgor  had  not  waived  his  874. 

right  to  recover  the  stock  by  filing  a  23  Skiff  v.  Stoddard,   63   Conn.   198, 

claim  for  the  value  of  the  stock  in  the  21  L.  E.  A.  102,  28  Atl.  104,  26  Atl. 

bankruptcy  proceedings,  in  view  of  his  874. 

reservations   against   such   waiver   in  If  at  the  time   of  the  bankruptcy 

hia  statement  of  claim.  certificates  for  a  sufficient  number  of 

21  In  re  Stringer,  230  Fed.  177;  In  shares  of  a  particular  stock  are  found 

re  T.  A.  Melntyre  &  Co.,  181  Fed.  960;  in  the  possession  of  a  bankrupt  broker 

Id.,  181  Fed.  955;   Skiff  v.  Stoddard,  to  satisfy  the  claim  of  a  customer,  and 

63  Conn.  198,  21  L.  B.  A.  102,  28  Atl.  no  other  customer  claims  any  right  in 

104,  26  Atl.  874.  them,  this  is  a  sufficient  identification. 

To  warrant  the  recovery  of  the  stock  Gorman  v.  Littlefield,  229  V.  &.  19,  57 

or  its  proceeds  from  one  to  whom  the  L.  Ed.  1047. 

pledgee  has  repledged  it,  the  pledgor  84  Skiff  v.  Stoddard,  63  Conn.  198, 

must  trace  his  stock  into  the  hands  of  21  L.'  R.  A.  102,  28  Atl.  104,  26  Atl. 

such  person.     Mould  v.  Importers'  &  874. 

Traders'  Nat.  Bank,   72   N.  Y.   App.  ^^ 
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certain  of  the  shares  were  held  by  the  brokers  upon  purchases  for 
themselves,  in  which  case  such  shares  will  go  to  the  trustee  in  in- 
solveney.2^  If,  .after  all  efforts  at  precise  identification  have  been 
exhausted,  there  remains  a  block  of  unidentified  stock  insufficient  to 
meet  the  claims  of  the  remaining  pledgors,  it  will  be  divided  pro  rata 
among  them.''^ 

§  3942.  —  Subrogation.  A  surety  or  indorser  on  a  note  secured  by 
a  pledge,  who  pays  the  same,  is  entitled  to  be  subrogated  to  the 
place  of  the  pledgee  as  to  the  collateral  to  the  extent  of  the  payments 
so  made.^'  And  where  the  stock  is  pledged  primarily  for  the  pay- 
ment of  such  note,  his  right  to  subrogation  cannot  be  defeated  by 
the  application  of  the  collateral  on  any  other  debts  to  the  pledgee, 
although  the  pledge  gives  the  pledgee  the  right  to  so  apply  them.^* 

Where  stock  is  successively  pledged  as  security  for  two  notes,  an 
execution  creditor  of  the  pledgor  who  pays  the  amount  due  on  the 
first  note  is  subrogated  to  the  lien  of  the  pledgee  to  secure  its  pay- 
ment, and  has  a  first  lien  on  the  stock.''' 

§  3943.  Remedies  of  pledgor  for  conversion  or  hresuah.  of  contract. 

If  the  pledgee  of  stock  wrongfully  sells  or  otherwise  disposes  of  the 
same  before  the  debt  is  due,  or  if  he  sells  the  same  after  maturity 
of  the  debt  without  necessary  demand  or  notice,  or  at  a  private 
sale,  when  such  a  sale  is  not  authorized,  he  is  guilty,  as  we  have  seen, 
of  a  conversion  of  the  stock,  and  also  of  a  breach  of  the  contract 
of  bailment,  and  the  pledgor  may  maintain  an  action  of  trover,  or  he 
may  waive  the  tort  and  maintain  assumpsit;  and  the  same  is  true 
when  the  pledgee  wrongfully  refuses  to  deliver  the  stock  to  the 
pledgor  after  payment '  of  the  debt,  or  after  a  valid  tender  of  the 

ZBSkifE  V.  Stoddard,  63  Conn.  198,  payment   of  the  debt  for  which  the 

21  L.  E.  A.  102,  28  Atl.  104,  26  Atl.  stock  was  pledged,  where  they  were 

874.  unable  to  trace  their  specific  securities 

26  Skiff  V.  Stoddard,  63  Conn.  198,  into  such  fund. 

21  L.  E.  A.  102,  28  Atl.  104,  26  Atl.  See  also  In  re  Stringer,  230  Fed.  177. 

874.  27  Fourth   Nat.  Bank   of  Nashville 

In  In  re  T.  A.  Mclntyre  &  Co.,  221  v.  Stahlman,  132  Tenn.'  367,  L.  E.  A. 

Fed.  232,  the  owners  of  stock,  which  1916  A  568,  178  S.  W.  942. 

had  been  wrongfully  pledged  by  brok-  28  Fourth   Nat.   Bank   of   Nashville 

ers,  to  whom  it  had  been  sent  for  pur-  v.  Stahlman,  132  Tenn.  367,  L.  E.  A. 

poses  of  transfer,  were  held  to  be  en-  1916  A  568,  178  S.  W.  942. 

titled   to    share   pro   rata  with   other  29  Athol  Sav.  Bank  v.  Bennett,  203 

creditors  of  the  brokers  in  the  surplus  Mass.  480,  89  N.  B.  632. 
proceeds  of  a  sale  of  the  stock  after 
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full  amount  due.'"  If  the  pledgee  converts  the  pledge,  he  thereby, 
to  the  extent  of  its  value,  in  effect  discharges  the  debt.'^  In  order  to 
show  conversion  it  is  necessary  that  there  be  a  repudiation  of  the 
trust  and  use  of  the  stock  evidencing  intent  to  deprive  the  owner 
thereof  permanently.'^ 


30  United  States.  Wiljaon  v.  Colo- 
rado Min.  Co.;  227  Fed.  721.  See  also 
Skud  V.  Tillinghast,  195  Fed.  1. 

Ali.'bama,.  Sharpe  v.  National  Bank 
of  Birmingham,  87  Ala.  644,  7  So.  106. 

California.  KuUman  v.  Greenebaum, 
92  Cal.  403,  27  Am.  St.  Rep.  150,  28 
Pac. '674;  Loughborough  '  v.  MeNevin, 
74  Cal.  250,  5  Am.  St.  Rep.  435,  15 
Pae.  773,  14  Pae.  369.  See  Golton  v. 
Oakland  Bank  of  Savings,  137  Cal. 
376,  70  Pao.  225. 

Oonuectlcut.  Stevens  v.  Hurlbut 
Bank,  31  Conn.  146. 

Georgia.  Eeid  v.  Caldwell,  120  Ga. 
718,  48  S.  E.  191. 

Illinois.  National  Bank  of  Illinois 
V.  Baker,  128,  111.  533,  4  L.  R.  A.  588, 
21  N.  B.  510;  Hughes  v.  Barrell,  167 
111.  App.  100;  Schaefer  v.  Dickinson, 

141  ni.  App.  234. 

Maryland.  Merchants'  Nat.  Bank 
V.  Williams,  110  Md.  334,  72  Atl.  1114; 
Harris  v.  Franklin  Bank,  77  Md.  423, 
26  Atl.  523. 

Massachusetts.  Cumnock  v.  Insti- 
tution for   Savings  in  Newburyport, 

142  Mass.  342,  56  Am.  Rep.  679,  7  N. 
E.  869;  Forwle  v.  Ward,  113  Mass. 
'548, 18  Am.  Rep.  534 ;  Fisher  v.  Brown, 
104  Mass.  259,  6  Am.  Rep.  235:  Fletch- 
er V.  Dickinson,  7  Allen  23. 

Michigan.  Feige  v.  Burt,  118  Mich. 
243,  74  Am.  St.  Rep.  390,  77  N.  W. 
928;  Hempfling  v.  Burr,  59  Mich.  294, 
26  N.  W.  496. 

Missouri.  Sehaaf  v.  Fries,  90  Mo. 
App;  111. 

•  New  York.  Smith  v.  Savin,  141  N. 
Y.  315,  36  N.  E.  338;  Smith  v.  Hall, 
67  N.  Y.  48;  Baker  v.  Drake,  66  N.  Y. 
518,  23  Am.  Rep.  80;  Wilson  vl  Little, 
2  N.  Y.  443,  51  Am.  Dee.  307;  In  re 
Mills,  125  App.  Div.  730,  110  N.  Y. 


Supp.  314,  modifying  judgment  57 
Misc.  315,  107  N.  Y.  Supp.  1057,  judg- 
ment afE'd  193  N.  Y.  626,  86  N.  E. 
1128;  Furber  v.  National  Metal  Co., 
118  App.  Div.  263,  103  N.  Y.  Supp.  490, 
afE'd  193  N.  Y.  622,  86  N.  E.  1124; 
Allen  V.  Dykers,  3  Hill  593,  afC'd  7 
Hill  497,  42  Am.  Dec.  87. 

Pennsylvania.  Work  v.  Bennett,  70 
Pa.  St.  484;  Neiler  v.  Kelley,  69  Pa. 
St.  403. 

"The  appropriation  to  himself  or 
the  loss  of  collateral  securities  by  a 
pledgee,  either  intentionally  or  by 
culpable  negligence,  is  both  a  tort  and 
a  breach  of  the  contract  of  pledge, 
and  the  pledgor  may  maintain  an  in- 
dependent action  either  in  tort  or 
upon  the  contract,  at  his  option, 
against  the  pledgee  for  the  value  of 
the  securities  'of  which  he  is  de- 
prived." Wilson  V.  Colorado  Min. 
Co.,  227  Fed.  721. 

Where  a  pledgee  converts  the  stock 
of  the  pledgor,  the  statute  of  limita- 
tions does  not  begin  as  against  the 
remedy  for  the  wrong  until  the  pur- 
chaser has  notice  that  the  pledgee  has 
misappropriated  the  stock  in  repudi- 
ation of  the  trust.  Davis  v.  Hardwick, 
43  Tex.  Civ.  App.  71,  94  S.  W.  359. 

On  a  sale  without  notice,  the  pledg- 
or's cause  of  action  for  conversion 
arises  and  the  statute  of  limitations 
commences  to  i%n  when  the  sale  is 
made,  regardless  of  whether  or  not  he 
has  notice  of  the  conversion.  Smith 
V.  Staten  Island  Land  Co.,  175  N.  Y. 
App.  Div.  588,  162  N.  Y.  Supp.  681. 

See  also  §§3926,  3936,  supra.  And 
see  generally  §  3445  et  seq.,  supra. 

31  Skud  v.  Tillinghast,   195  Fed.   1. 

32  Davis  V.  Hardwick,  43  Tex.  Civ. 
App.  71,  94  S.  W.  359, 
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By  the  weight  of  authority,  payment  or  tender  of  the  amount  due 
is  not  necessary  to  entitle  the  pledgor  of  stock  to  maintain  trover 
or  assumpsit  against  the  pledgee  for  conversion,  where  the  action  is 
based  upon  a  wrongful  sale  of  the  stock  by  the  pledgee,**  although 
there  is  authority  to  the  contrary.**  But  a  tender  is  necessary  to 
entitle  the  pledgor  to  maintain  trover  or  assumpsit,  where  the  action 
is  based  upon  the  pledgee's  refusal  to  deliver  the  stock  to  the  pledgor, 
unless  the  lien  created  by  the  pledge  has  been  otherwise  discharged.^^' 
Where  the  pledgee  has  wrongfully  sold  the  stock,  the  pledgor  is 
not  bound  to  keep  his  tender  alive  by  paying  the  amount  due  into 
court.** 


An  attempted  sale,  to  constitute  a 
conversion,  must  have  been  actually 
made,  and  the  stock  must  have  been 
parted  with.  Terry  v.  Birmingham 
Nat.  Bank,  93  Ala.  599,  30  Am.  St. 
Eep.  87,  9  So.  299. 

The  pledgee  cannot  be  charged  with 
conversion  where  he  has  never  had  the 
stock  transferred  to  himself  on  the 
corporate  books,  and  has  neither  sold 
it  nor  refused  to  deliver  it  on  payment 
of  the  note  which  it  was  pledged  to 
secure,  and  there  is  no  proof  that  he 
held  it  in  any  other  or  different  man- 
ner on  the  day  he  began  suit  on  the 
note  than  on  the  day  it  was  delivered 
to  him.  Allen  v.  Hook,  —  Mich.  — , 
164  N.  "W.  384. 

The  fact  that  the  pledgee  trans- 
ferred the  stock  to  his  agent  and  serv- 
ant, who  had  full  knowledge  of  the 
facts,  and  that  the  stock  was  trans- 
ferred to  the  latter  on  the  corporate 
books,  was  held  not  to  amount  to  a 
conversion,  where  the  agent  indorsed 
the  certificate  in  blank  and  redelivered 
it  to  his  principal,  and  the  latter  was 
at  all  times  in  a  position  to  comply 
with  a  demand  for  delivery.  Jones  v. 
Seaman,  133  N.  Y.  App.  Div.  127,  117 
N.  y.  Supp.  288,  aff'd  200  N.  Y.  553, 
93  N.  E.  1123. 

See  also  §  3446,  supra. 

33  United  States.  Bush  v.  First  Nat. 
Bank  orf  Kansas  City,  71  Fed.  102. 

Illinois.     Hughes  v.  Barrell,  167  111. 


App.  100 ;  "Whipple  v.  Tucker,  123  III. 
App.  223. 

Michigan.  Feige  v.  Burt,  118  Mich. 
243,  74  Am.  St.  Rep.  390,  77  N.  W.  928. 

New  York.  Wilson  v.  Little,  2  N. 
y.  443,  51  Am.  Dee.  307;  New  York, 
L.  E.  &  W.  E.  Co.  V.  Davies,  38  Hun 
477;  Lewis  v.  Graham,  4  Abb;  Pr.  lOB; 
Allen  V.  Dykers,  3  Hill  593,  aff'd  7 
Hill  497,  42  Am.  Dec.  87. 

Pennsylvania.  Work  v.  Bennett,  70 
Pa.  St  484;  Neiler  v.  Kelley,  69  Pa. 
St.  403. 

34  A  tender  is  necessary  to  enable 
the  pledgee  to  recover  possession  of 
the  stock  illegally  sold  under  the  pow- 
er, although  he  may  recover  any  dam- 
ages sustained  by  reason  of  the 
wrongful  sale.  Schaaf  v.  Fries,  90 
Mo.  App.  111. 

See  also  Cumnock  v.  Institution  for 
Savings  in  Newburyport,  142  Mass. 
342,  56  Am.  Bep.  679,  7  N.  E.  869. 

35  Cumnock  v.  Institution  for  Sav- 
ings in  Newburyport,  142  Mass.  342, 
56  Am.  Bep.  679,  7  N.  E.  869. 

A  cause  of  action  does  not  accrue 
to  the  pledgor  on  the  pledgee's  con- 
tract to  redeliver  the  pledged  stock 
on  repayment  of  the  money  advanced 
until  a  tender.  Smith  v.  Staten  Island, 
Land  Co.,  175  N.  Y.  App.  Div.  588,  162 
N.  Y.  Supp.  681. 

36  Furber  v.  National  Metal  Co.,  118 
N.  Y.  App.  Div.  263,  103  N.  Y.  Supp. 
490,  aff'd  193  N.  Y.  622,  86  N.  E.  1124. 
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In  an  action  by  a,  pledgor  of  stock  against  the  pledgee  for  con- 
version, the  pledgee  may  counterclaim  for  the  amount  of  the  debt, 
if  it  has  not  been  paid.^'  And  in  an  action  by  the  pledgee  against  the 
pledgor  on  the  debt,  he  may  set  off  or  recoup  his  damages  resulting 
from  the  failure  of  the  pledgee  to  protect  the  securities  or  his  con- 
version of  them.** 

By  the  weight  of  authority,  except  under  special  circumstances, 
the  measure  of  the  pledgor's  damages  for  the  conversion  of  stock 
hy'the  pledgee  is  the  value  of  stock  at  the  time  of  the  conversion, 
or,  in  some  jurisdictions,  within  a  reasonable  time  after  the  pledgor's 
knowledge  of  the  conversion,  in  which  he  might  have  replaced  the 
stock  by  purchasing  other  shares,  less  the  amount  due  the  pledgee, 
with  interest.*^     The  pledgor  suffers"  no  damage  by  the  conversion 


37  Van  Sohaiek  v.  Eamsey,  90  Hun 
(N.  Y.)  550,  35  N.  Y.  Supp.  1006. 

38Skud  V.  Tillinghast,  195  Fed.  1. 

39  United  States.  Wilson  v.  Colo- 
rado Min.  Co.,  227  Fed.  721. 

Georgia.  Reid  v.  Caldwell,  120  Ga. 
718,  48  S.  E.  191;  Bank  of  Culladen  v. 
Bank  of  Forsyth,  120  Ga.  575,  102  Am. 
St.  Rep.  115,  48  S.  E.  226. 

lUinois.  Hughes  v.  Barrell,  167  HI. 
App.  100;  Sehaefer  v.  Dickinson,  141 
111.  App.  234;  Whipple  v.  Tucker,  123 
111.  App.  223. 

Iowa,  Robinson  v.  Hurley,  11  Iowa 
410,  79  Am.  Dec.  497. 

Maryland.  Merchants*  Nat.  Bank 
V.  Williams,  110  Md.  334,  72  Atl.  1114; 
Harris  v.  Franklin  Bank,  77  Md.  423, 
26  Atl.  523. 

Massachusetts.  Fowle  v.  Ward,  113 
Mass.  548,  18  Am.  Rep.  534. 

New  York.  Smith  v.  Savin,  141  N. 
Y.  315,  36  N.  E.  338;  Wilaon  v.  Little, 
2  N.  Y.  443,  51  Am.  Dec.  307.  See 
also  Tompkins  v.  Morton  Trust  Co., 
91  App.  Div.  274,  86  N.  Y.  Supp.  520, 
aff'd  181  N.  Y.  578,  74  N.  E.  1126. 

North  Dakota.  Second  Nat.  Bank 
of  Grand  Forks  v.  First  Nat.  Bank, 
8  N.  D.  50,  76  N.  W.  504. 

Pennsylvania.  Work  v.  Bennett,  70 
Pa.  St., 484. 


Washington.  Brown  v.  Union  Sav- 
ings &  Loan  Ass'u,  28  Wash.  657,  69 
Pac.  383.  » 

*  Compare  Terry  v.  Birmingham  Nat. 
Bank,  93  Ala.  599,  30  Am.  St.  Rep.  87, 
9  So.  299. 

The  pledgee  is  liable  for  the  dam- 
ages sustained  by  the  pledgor.  Wheth- 
er they  will  equal  the  amount  of  the 
claim  depends  upon  the  facts  devel- 
oped. Content  v.  Banner,  184  N.  Y. 
124,  6  Ann.  Cas.  106,  76  N.  E.  913, 
rev'g  judgment  96  N.  Y.  App.  Div. 
625,  88  N.  Y.  Supp.  1095. 

The  damages  which  a  pledgor  of 
stock  is  entitled  to  recover  for  con- 
version thereof  by  the  pledgee  are 
limited  to  the  loss  actually  sustained 
by  him.  Therefore  it  has  been  held 
that,  in  determining  the  damages  for 
conversion  of  stock  by  a  pledgee,  who 
used  it  to  acquire  stack  in  a  new  cor- 
poration reorganized  from  the  old  one, 
r.ot  only  the  money  which  the  pledgor 
would  have  been  required  to  pay  in 
addition  to  the  use  of  his  stock,  ta  get 
into  the  new  corporation,  but  also  in- 
terest thereon  from  the  time  of  the 
conversion  to  the  time  the  new  stock 
acquired  its  highest  market  price 
(within  a  reasonable  time  for  the 
pledgor  to  replace  it),  should  be  de- 
ducted.    Griggs  V.  Day,  158  N.  Y.  1, 
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where  the  stock  is  sold  for  its  full  value  and  the  proceeds  are  credited 
on  the  debt,  which  exceeds  the  value  of  the  stock.*' 

The  pledgor  may  ratify  a  wrongful  sale  by  the  pledgee,  and  main- 
tain assumpsit  to  recover  the  proceeds,  less  the  amount,  if  any,  due 
the  pledgee.*^ 

Unless  there  is  some  special  ground  of  equitable  jurisdiction,  a 
pledgor  of  stock  cannot  maintain  a  bill  in  equity  against  the  pledgee 
to  recover  damages  for  conversion  of  the  stock,  or  to  compel  him 
to  replace  the  same,  for,  as  a  rule,  there  is  an  adequate  remedy  at 
law  by  an  action  of  trover  or  assumpsit  for  damages,  or  by  replevin 
or  detinue  to  recover  the  certificate.*^ 

Where  the  pledgor  elects  to  hold  the  pledgee  as  for  a  conversion, 
title  to  the  stock  vests  in  the  plpdgee.*^ 

§  3944.  Mortgage  of  shares  of  stock.  Shares  of  stock  in  a  corpora- 
tion may  be  mortgaged,**  although  it  is  not  often  done.    And  they 


52  N.  E.  692,  rev"fe  21  N.  Y.  App.  Div. 
442,  47  N.  Y.  Supp.  609.  * 

Where  the  pledgee  of  stock,  acting 
in  ^ood  faith,  converts  it,  it  is  the 
duty  of  the  owner  to  replace  it  within 
a  reasonable  time  after  knowledge  of 
the  conversion,  and  the  measure  of 
his  damages  is  the  highest  market 
price  for  which  such  stock  sells  during 
such  reasonable  time.  Griggs  v.  Day, 
158  N.  Y.  1,  52  N.  E.  692,  rev'g  21  N. 
Y.  App.  Div.  442,  47  N.  Y.  Supp.  609. 

And  it  has  been  held  that,  where 
the  facts  in  regard  to  the  conversion 
are  undisputed,  what  is  a  reasonable 
time  after  notice  for  the  owner  to 
replace  the  stock  is  a  question  of  law 
for  the  court.  Griggs  v.  Day,  158  N. 
Y.  1,  52  N.  E.  692,  rev'g  21  N.  Y.  App. 
Div.  442,  47  N.  Y.  Supp.  609.  In  {his 
case  it  was  held  that  four  years  was 
more  than  a  reasonable  time. 

A  broker,  by  selling  stocks  of  his 
customer  without  notice  of  the  sale, 
does  not  thereby,  as  a  matter  of  law, 
extinguish  all  claim  against  the  cus- 
tomer for  advances  made,  but  the 
customer  is  entitled  to  be  allowed 
as  damages  the  difference  between  the 
price  for  which  the  stock  was  sold, 
and  for  which  he  received  credit,  and 


its  market  price  then  or  within  such 
reasonable  time  after  a  notice  of  sale 
as  would  have  enabled  him  to  replace 
the  stock  in  ease  the  market  price 
exeeede.l  the  price  realized.  Minor  v. 
Beveridge,  141  N.Y.  399,  38  Am.  St. 
Kep.  804,  36  N.  E.  404,  citing  cases, 
and  distinguishing  Gillett  v.  Whiting, 
120  N.  Y.  402,  24  N.  E.  790. 

See  also  §  3450,  supra,  and  the  cases 
there  cited. 

40  Colton  V.  Oakland  Bank  of  Sav- 
ings, 137  Cal.  376,  70  Pac.  225. 

41  See  Atkins  v.  Gamble,  42  Oal.  86, 
10  Am.  Eep.  282. 

42Lacombe  v.  Forstall's  Sons,  123 
U.  S.  562,  31  L.  Ed.  255;  Henry  v. 
Travelers'  Ins.  Co.,  45  Fed.  299; 
Hinckley  v.  Pfister,  83  Wis.  64,  53  N. 
W.  21.  See  also  Hagan  v.  Continental 
Nat.  Bank,  182  Mo.  319,  81  S.  W.  171. 

43  In  re  Mills,  125  N.  Y.  App.  Div. 
730,  110  N.  Y.  Supp.  314,  modifying 
judgment  57  N.  Y.  Mise.  315,  107  N. 
Y.  Supp.  1057,  judgment  aff'd  193  N. 
Y.  626,  86  N.  E.  1128;  Tompkins  v. 
Morton  Trust  Co.,  91  N.  Y.  App.  Div. 
274,  86  N.  Y.  Supp.  520,  aff'd  181  N. 
Y.  578,  74  N.  E.  1126.  See  also  §  3454, 
supra. 

44  United  States.     South  Dakota  v. 
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may  be  mortgaged,  as  between  the  parties,  and  as  against  third  per- 
sons with  notice,  without  any  transfer  of  the  certificates.*^  But  a 
mortgage  of  shares  without  a  transfer  of  the  certificate  or  a  transfer 
on  the  books  of  the  corporation,  although  recorded,  will  not  be  good 
as  against  the  corporation,  if  it  has  no  notice  thereof,  or  as  against 
a  bona  fide  purchaser  or  pledgee  of  the  certificate,*®  or,  according  to 
some  courts,  as  against  a  creditor  of  the  mortgagor  attaching  the 
shares  without  actual  notice.*'' 

Although  every  mortgage  is  a  lien,  not  every  lien  on  stock  is  a 
mortgage.*'  "The  essential  element  of  a  mortgage  is  a  transfer  or 
conveyance  of  the  mortgaged  property  from  the  mortgagor  to  the 


North  Carolina,  192  U.  S.  286,  48  L. 
Ed.  448;  Toler  v.  East  Tennessee,  V. 
&  G.  Ey.  Co.,  67  Fed.  168.  See  also 
Christian  v.  Atlantic  &  N.  C.  E.  Co., 
133  U.  S.  233,  33  L.  Ed.  589. 

Alabama.  Campbell  v.  Woodstock 
Ivon  Co.,  83  Ala.  351,  3  So.  369;  Gil- 
mer V.  Morris,  80  Ala.  78,  60  Am.  Eep. 
85. 

Arkajosas.  Merchants'  &  Farmers' 
Bank  v.  Citizens'  Bank,  125  Ark.  131, 
187  S.  W.  650;  Thompson  v.  Grace,  91 
Ark.  52,  134  Am.  St.  Eep.  52,  120  S. 
W.  397. 

California.  Tregear  v.  Etiwanda 
"Water  Co.,  76  Cal.  537,  9  Am.  St.  Eep. 
245,  18  Pac.  658. 

Connecticut.  Colt  v.  Ives,  31  Conn. 
25,  81  Am.  Dee.  161. 

Ehode  Island.  Greene  v.  Dispeau,  14 
E.  i;  575. 

A  transfer  of  the  transferrer's  in- 
terest in  a  corporation  to  sec.ure  an  in- 
debtedness at  its  maturity,  with  a 
provision  that"  the  transfer  should  be 
void  on  payment  of  the  sum  secured, 
with  interest,  was  held  to  be  a  mort- 
gage on  the  transferrer's  interest  or 
stock  in  the  corporation.  Boyett  v. 
Hahn,  197  Ala.  439,  73  So.  79. 

That  a  deed  of  tru^t  attempting  to 
convey  corporate  stock  may  operate 
as  a  chattel  mortgage,  see  Oligarchy 
Ditch  Co.  v.  Farm  Inv.  Co.  (Colo.),  88 
Pac.  443. 

As  to  the  mortgage  of  stock  of  a 


water  company  where  the  water  right 
represented  thereby  is  appurtenant  to 
land  also  covered  by  the  mortgage,  see 
San  Gabriel  Valley  Bank  v.  Lake  View 
Town  Co.,  4  Cal.  App.  630,  89  Pac.  360. 

But  a  mere  subscription  to  stock 
which  has  never  been  issued  or  deliv- 
ered to  the  subscriber  or  paid  for  by 
him,  while  it  may  give  him  some 
qualified  interest  in  or  right  to  the 
stock,  constitutes  no  tangible  right 
capable  of  being  mortgaged.  Cattle- 
men's Trust  Co.  of  Ft.  Worth  v. 
Turner,  —  Tex.  Civ.  App.  — ,  182  S. 
W.  438. 

In  Spalding  v.  Paine 's  Adm'r,  81 
Ky.  415,  5  Ky.  L.  Eep.  391,  it  is  ap- 
parently held  that  stock  cannot  be 
'  mortgaged. 

As  to  the  distinction  between  a 
pledge  and  a  mortgage  of  stock,  see 
§  3904,  supra. 

45  Jones  on  Pledges,  §153;  South 
Dakota  v.  North  Carolina,  192  U.  S. 
286,  48  L.  Ed.  448;  Campbell  v.  Wood- 
slock  Iron  Co.,  83  Ala.  351,  3  So.  369; 
Tregear '  v.  Etiwanda  Water  Co.,  76 
Cal.  537,  9  Am.  St.  Eep.  245,  18  Pac. 
658. 

18  See  §  3798  et  seq.,  supra. 

47  See  §  3811  et  seq.,  supra.  See 
also  Gates  v.  Baxter,  97  Tenn.  443,  37 
S.  W.  219.  But  see  Manns  v.  Brook- 
ville  Nat.  Bank,  73  Ind.  243. 

48  People 's  Home  Sav.  Bank  v.  Sad- 
ler, 1  Cal.  App.  189,  81  Pao,  1029. 
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mortgagee."*®  So  a  provision  of  the  by-laws  giving  a  corporation 
a  lien  upon  the  shares  of  a  stockholder  for  the  amount  of  the  par 
value  thereof  which  may  be  unpaid  does  not  constitute  a  mortgage.*" 
Whether  a  transfer  of  stock  absolute  in  form,  but  giving  the  trans- 
ferrer the  option  to  repurchase  it  within  a  specified  time,  is  a  mort- 
gage or  a  conditional  sale  is  a  mixed  question  of  law  and  fact,  and 
is  to  be  determined  by  a  consideration  of  the  peculiar  circumstances 
of  each  case.*^ 

The  mortgage  need  not  be  acknowledged  unless  the  statute  so 
requires.®^  Even  where  the  statute  requires  chattel  mortgages  to  be 
recorded,  an  unrecorded  mortgage  is  good  as  between  the  parties,*^ 
although  it  is  without  any  effect  as  against  strangers  to  it.**  Where 
the  statute  does  not  require  the  recording  of  such  mortgages,  the 
record  thereof  does  not  constitute  constructive  notice.** 

The  mortgagee  has  no  right  to  participate  in  the  governmental 
affairs  of  the  corporation  until  he  has  foreclosed  the  mortgage  and 
purchased  the  stock  at  the  foreclosure  sale.*® 

The  right  to  redeem  in  equity  after  default  continues  so  long  as 
the  mortgagee  recognizes  the  mortgage  as  subsisting;  but  where  a 
mortgagee  in  possession  ceases  to  so  recognize  it,  and  deals  with  the 
property  as  his  own,  the  mortgagor  must  bring  his  suit  to  redeem 
within  a  reasonable  time.*''  In  a  suit  to  redeem  the  burden  is  on  the 
mortgagee  to  account  for  any  dividends  received  by  him,  and  to  estab- 
lish any  proper  disbursements  made  on  account  of  the  stock.**  ''A 
mortgagor  cannot,  through  any  device,  bargain  away  his  right  of 
redemption  at  the  time  of  giving  the  mortgage."*'  "While  a  mort- 
gagor may  release  his  equity  of  redemption  to  the  mortgagee  by  a 
subsequent  agreement,  yet  the  courts  view  such  agreements  with  dis- 

49 People's  Home  Sav.  Bank  v.  Sad-  B4 Merchants'  &  Farmers'  Bank  v. 

ler,  1  Cal.  App.  189,  81  Pac.  1029.  Citizens'  Bank,  125  Ark.  131,  187  S. 

60  People 's  Home  Sav.  Bank  v.  Sad-       W.  650. 

ler,  1  Cal.  App.  189,  81  Pae.  1029.  BB  Spalding  v.  Paine 's  Adm'r,  81  Ky. 

61  Collins  V.  Denny  Clay  Co.,  41  415,  5  Ky.  L.  Eep.  391 ;  Schuster  v. 
Wash.  136,  82  Pac.  1012.  Jones,  22  Ky.  L.  Eep.  568,  58  S.  W. 

B2 Martin  v.  Bankers'  Trust  Co.,  18  595.    See  also  State  v.  Superior  Court 

Ariz.  55,  156  Pac.  87.  Pierce  Co.,  14  Wash.  604,  33  L.  B.  A. 

In  Arkansas  such  a  mortgage  is  re-  674,  45  Pae.  23. 

quired    to    be    acknowledged.       Mer-  B6  Boyett  v.  Hahn,  73  So.  79. 

chants '  &  Farmers '  Bank  v.  Citizens '  B7  Greene  v.  Dispeau,  14  E.  I.  575. 

Bank,  125  Ark.  131,  187  S.  W.  650.  68  Collins    v.    Denny    Clay    Co.,   41 

63  Martin  v.  Bankers'  Trust  Co.,  18  Wash.  136,  82  Pac.  1012. 

Ariz.  55,  156  Pac.  87;   Merchants'  &  B9  Collins    v.    Denny    Clay    Co.,   41 

Farmers'  Bank  v.  Citizens'  Bank,  125  Wash.  136,  82  Pae.  1012. 
Ark.  131,  187  S.  W.  650. 
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trust  and  disfavor,  and  if  it  appears  that  the  mortgagee  has  taken 
advantage  of  the  necessities  of  the  mortgeigor,  or  that  the  consideration 
is  grossly  inadequate,  the  release  will  be  disregarded  and  the  original 
relation  held  to  continue. ' '  ®" 

Where  the  contract  does  not  provide  any  method  for  enforcing 
the  mortgage,  a  court  of  equity  has  original  jurisdiction  to  protect 
and  foreclose  the  lien  created  thereby.®^  Where  stock  is- sold  on  fore- 
closure of  an  equitable  mortgage  under  a  decree  of  a  court  of  equity, 
the  court  has  power  to  protect  the  purchaser  and  to  see  that  he  pro- 
cures a  proper  transfer  on  the  books  of  the  corporation  and  a  perfect 
legal  title.«2 

§  3945.  Leases  of  stock.  Shares  of  stock  may  be  leased  by  their 
owner.*' 

An  option  to  lease  stock  must  be  accepted  within  the  time,  if  any, 
therein  prescribed,  in  order  to  become  a  binding  contract.®*  Such 
acceptance  need  not  be  express,  however,  but  may  be  implied  from 
the  acts  and  conduct  of  the  party  to  whom  the  option  runs.®^ 

As  in  other  cases,  in  construing  a  lease  of  stock,  the  intention  of 
the  parties  must  control,  and  that  intention  is  to  be  arrived  at  by 
considering  the  instrument  as  a  whole.®* 

If  a  lease  is  invalid  and  unenforceable  because  not  in  writing,  the 
owner  of  the  stock  may  nevertheless  recover  from  the  lessee  for  its 
use.*'  The  covenants  of  the  lease  are  valid  as  long  as  the  use  con- 
tinues, under  such  circumstances,  and  reference  may  be  made  to  them 
for  the  terms  and  time  of  payment,  as  a  measure  of  the  value  of  such 


use 
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69  Collins    V.    Denny    Clay    Co.,    41  books,  may  lease   it.     Eisenhauer   v. 

Wash.  136, -82  Pac.  1012.              '  New    Orleans    Cotton    Exchange,    140 

61  Christian  v.  Atlantic  &  N.  C.  E.  La.  574,  73  So.  685. 

Co.,  133  V.  S.  233,  33  L.  Ed.  589;  Boy-  For  a  form  of  a  lease  of  stock,  see 

ett  V.  Hahn,  197  Ala.  439,  73  Sd.  79.  State    v.    Probate    Court   Washington 

The  mortgagor  is  a  necessary  party  Co.,  102  Minn.  268,  113  N.  W.  888. 

to   a  suit   to   foreclose.     Christian  v.  64Zachry  v.  Nolan,  66  Fed.  467: 

Atlantic  &  N.  C.  R.  Co.j'  133  TJ.  S.  233,  65  Zachry  v.  Nolan,  66  Fed.  467.    In 

33  L.  Ed.  589.  this   case  the  question  whether  there 

62  Thompson  v.  Grace,  91  Ark.  52,  had  been  such  an  acceptance  was  held 
134  Am.  St.  Rep.  52,  120  S.  W.  397.  to  be  for  the  jury. 

63  Zachry  v.  Nolan,  66  Fed.  467;  66  In  State  v.  Probate  Court  Wash- 
Eisenhauer  v.  New  Orleans  Cotton  ington  Co.,  102  Minn.  268,  113  N.  W. 
Exchange,  140  La.  574,  73  So.  685;  888,  leases  were  held  to  vest  a  life  ee- 
State  V.  Probate  Court  Washington  tate  in  the  stock  in  the  lessee  with 
Co.,  102  Minn.  268,  113  N.  W.  888.  estates  in  reversion  in  the  lessors. 

A  pledgee  of  stock,  to  whom  it  has  67  Zachry  v.  Nolan,  66  Fed.  467. 

been    transferred    on    the    corporate  68  Zachry  v.  Nolan,  66  Fed.  467. 
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XXVII.    GIFTS  OP  STOCK 

§  3946.  General  principles.  Shares  of  stock  may  be  made  the  sub- 
ject of  a  gift  by  their  owner  to  the  same  extent  as  other  personal 
property.^' 

The  rules  for  determining  the  validity  and  effect  of  gifts  of  stock 
are  largely  the  same  as  those  applicable  to  gifts  of  personal  property 
generally.'"'  As  in  other  cases  the  donor  must  be  mentally  compe- 
tent,''^ and  the  transaction  must  be  free  from  fraud  ''^  or  undue  in- 
fluence.''* And  the  donee  must  be  competent  to  take.''*  There  must 
be  an  intent  to  give  on  the  part  of  the  donor,''*  which  must  be  carried 


69  Massachusetts.  Herbert  v.  Sim- 
son,  220  Mass.  480,  L.  E.  A.  1915  D  733, 
108  N.  E.  65. 

Micbigan.  Foster  v.  Bow,  120 
Sfioh.  1,  77  Am.  St.  Rep,  565,  79  N.  W. 
696. 

Missouri.  Jones  v.  Jones,  —  Mo. 
App.  ^  201  S.  W.  557;  Senn  v.  Union 
Premiuni  &  Mercantile  Co.,  115  Mo. 
App.  685,  92  S.  W.  507. 

Montana.  Leyson  y.  Davis,  17 
Mont.  220,  31  L.  R.  A.  429,  42  Pae. 
775. 

New  Jersey.  Walker  v.  Dixon  Cru- 
cible Co.,  47  N.  J.  Eq.  342,  20  Atl.  885. 

New  York.  Cushman  v.  Thayer 
Mfg.  Jewelry  Co.,  76  N.  Y.  365,  32  Am. 
Eep.  315. 

Pennsylvania.  Com.  v.  Compton, 
137  Pa.  St.  138,  20  Atl.  417. 

Rhode  Island.  Talbot  v.  Talbot,  32 
R.  I.  72,  Ann.  Gas.  1912  C  1221,  78 
Atl.  535. 

Virginia.  Sterling  v.  Wilkinson,  83 
Va.  791,  3  S.  E.  533. 

And  see  eases  cited  in  the  following 
notes  in  this  and  the  succeeding  sec- 
tions. 

A  husband  may  make  a  valid  gift 
of  stock  to  hia  wife.  Deming  v.  Wil- 
liams, 26  Conn.  226,  68  Am.  Dee.  386. 
i  ,In  Massachusetts  a  gift  ai  stock  by 
a  husband  to  his  wife  is  valid  as  to 
his  creditors  if  made  through  a  third 
party,  and  withoutj  any  actual,  inten- 
tion to  defraud  them.    Where: the  cer-, 


tiflcate;s  are  surrendered  to  the  corpo- 
ration by  the  husband  and  new  ones 
issued  to  the  wife,  there  is  a  sufficient 
intervention  by  a  third  party,  to  wit. 
the  corporation.  Tucker  v.  Curtin,  148 
Fed.  929. 

70  See  standard  works  on  gifts. 

71  Coffey  V.  Corffey,  179  111.  283,  53 
N.  E.  590,  aff'g  74  111.  App.  241;  Groff 
V.  Stitzer,  75  N.  J.  Eq.  452,  72  Atl.  970. 

72  A  gift  of  stock  in  consideration 
of  the  donor  receiving  the  dividends 
and'  the  donee  rendering  him  certain 
services  for  life,  was  held  to  be  fraud- 
ulent and  void  because  those  provi- 
sions were  not  put  in  writing.  Groff 
V.  Stitzer,  75  N.  J.  Eq.  452,  72  Atl.  970. 

73  In  Groff  v.  Stitzer,  75  N.  J.  Eq. 
452,  72  Atl.  970,  it  was  held  that,  un- 
der the  circumstances,  the  burden  was 
on  the  donee  to  rebut  the  presumption 
of  undue  influence,  and  that  this  bur- 
den had  not  been  sustained. 

74Snowden  v.  Crown  Cork  &  Seal 
Co.,  114  Md.  650,  Ann.  Gas.  1912  A  679, 
80  Atl.  510. 

7B  United  States.  Allen-West  Com- 
mission Co.  V.  Grumbles,  129  Fed.  287. 

Iowa.  Tucker  v.  Tucker,  138  Iowa 
344,  116  N.  W.  119. 

Kentucky.  Denunzio's  Receiver  v. 
Scholtz,  117  Ky.  182,  4  Ann.  Cas.  529, 
77„g.  W.  715. 

Massachusetts.  Morse  v.  Meston, 
15|;M^ss.  5,  24  N.  E.  916;  Cumminga 
V.  Bramhall,  120  Mass.  552. 
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into  effect  by  a  transfer  of  all  the  donor's  right  and  dominion  over 
the  stock.''^  A  mere  unexecuted  intention  to  make  a  gift  is  not  suf- 
ficient.'''' And  a  promise  to  make  a  gift  is  not  a  gift,  but  is  void  and 
unenforceable.''*  There  must  be  an  actual  or  constructive  delivery 
of  the  stock  to  the  donee.''^  And  the  gift  must  also.be  accepted  by 
the  donee,  either  formally  or  by  acts  manifesting  an  intention  on  his 
part  to  accept  it,'*"  although  an  acceptance  may  be  presumed  from  the 
fact  that  the  gift  is  beneficial  to  the  donee.*^ 


New  Hampshire.  Li^comb  v.  Man- 
cliester  &  L.  E.  E.,  70  N.  H.  312,  48 
Atl.  284. 

New  Jersey.  Bailey  v.  Orange 
Memorial  Hospital,  —  N.  J.  Eq.  — , 
102  Atl.  7;  Farrell  v.  Passaic  Water 
Co.,  82  N.  J.  Eq.  97,  88  Atl.  627; 
Smith  V.  Burnet,  35  N.  J.  Eq.  314, 
aff'g  34  N.  J.  Eq.  219. 

New  York.  Jackson  v.  Twenty- 
Third  St.  E.  Co.,  88  N.  Y.  520;  Eieh- 
ardson  v.  Emmett,  61  App.  Div.  205, 
70  N.  Y.  Supp.  546,  rev'd  on  other 
grounds  170  N.  Y.  412,  63  N.  E.  440; 
In  re  Babcoek's  Estate,  85  Misc.  256, 
147  N.  Y.  Supp.  168,  aff'd  169  App. 
Div.  903,  153  N.  Y.  Supp.  1105,  216 
N.  Y.  717,  111  N.  B.  1084;  Grouse  v. 
Judson,  41  Mise.  338,  84  N.  Y.  Supp. 
755. 

Pennsylvania.  Eeese  v.  Philadel- 
phia Trust,  Safe  Deposit  &  Insurance 
Co.,  218  Pa.  150,  120  Am.  St.  Eep.  880, 
67  Atl.  124. 

There  must  be  an  intention  on  the 
part  of  the  domor  "to  absolutely  and 
irrevocably  divest  himself  of  the  title, 
dominion,  and  control  of  the  subject 
of  the  gift  in  praesenti  at  the  very 
time  he  undertakes  to  make  the  gift. ' ' 
Allen-West  Commission  Co.  v.  Grum- 
bieis,  129  Fed.  287. 

In  Morse  v.  Meston,  152"  Mass.  5, 
24  N.  E.  916,  the  evidence'  was  held 
to  be  insufSeient  to  show  that  a  dece- 
dent intended  tdgive  stoc;^',  found  in 
a  box  -with  other  securities  in  the  pos- 
session of  the  wife  of  his  &ecutor,  to 
her,  or  that  he  put  the  eefjlficates  in 


the  box  with  the  intention  of  deliver- 
ing it  to  her  as  her  property. 

76  See  §  3949,  infra. 

77  Dewey  v.  Barnhouse,  75  Kan.  214, 
88  Pac.  877;  Barnhouse  v.  Dewey,  83 
Kan.  12,  29  L.  E.  A.  (N.  8.)  166,  109 
Pae.  1081;  Denunzio's  Eeceiver  v. 
Scholtz,  117  Ky.  182,  4  Ann.  Cas.  529, 
77  S.  W.  715;  Getchell  v.  Biddeford 
Nat.  Bank,  94  Me.  452,  80  Am.  St. 
Eep.  408,  47  Atl.  895. 

"There  is  no  gift  until  the  inten- 
tion of  giving  is  fully  consummated 
by  the  donor  transferring  all  right  and 
dominion  over  the  thing  given  to  the 
donee."  Tucker  v.  Tucker,  138  Iowa 
344,  116  N.  W.  119. 

78  Thompson  v.  Hudgins,  116  Ala. 
93,  22  So.  632;  Noble  v.  Garden,  146 
Cal.  225,  2  Ann.  '  Cas.  1001,  79  Pae. 
883;  Heartt  v.  Sherman,  229  111.  581, 
82  N.  E.  417;  Apache  State  Bank  v. 
Daniels,  32  Okla.  121,  40  L.  E.  A.  (N. 
S.)  901,  Ann.  Cas.  1914  A  520,  121  Pac. 
237. 

79  See  §  3947,  infra. 

80  Wheeler  v.  Mineral  Farm  Consol. 
Min.  Co.,  31  Colo.  110,  71  Pac.  1101; 
Crawfordsville  Trust  Co.  v.  Eamsey, 
55  Ind.  App.  40,  102  N.  E.  282,  lOtt 
N.  E.  1049;  Denunzio's  Eeceiver  v. 
Scholtz,  117  Ky.  182,  4  Ann.  Ca^.  529, 
77  S.  W.  715;  In  re  Babcoek's  Estate, 
85  N.  Y.  Mise.  256,  147  N.  Y.  Supp. 
168,  afE'd  169  N.^  Y.  App.  Div.  903, 
153  N.  Y.  Supp.  1105,  216  N.  Y.  717, 
111  N.  E.  1084;  Grouse  v.  Judson,  41 
N.  Y.  Misc.  338,  84  N.  Y.'Supp.  755. 

81  Denunzio's   Eeeeivet   v.   Scholtz, 
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§3947.  Necessity  for  and  sufficiency  of  delivery.  The  general 
rule  that  to  constitute  a  valid  gift,  either  inter  vivos  or  causa  mortis, 
there  must  be  a  delivery  of  the  thing  given,  is  applicable  to  gifts  of 
shares  of  stock.*^     Delivery  may  be  either  actual  or  constructive 


117  Ky.  182,  4  Ann.  Cas.  529,  77  S. 
W.  715;  Jones  v.  Jones,  —  Mo.  App. 
— ,  201  S.  W.  557;  Sparks  v.  Hurley, 
208  Pa.  166,  101  Am.  St.  Eep.  926,  57 
Atl.  364;  Smith  v.  Bank  of  Washing- 
ton, 5  Serg.  &  E.  (Pa.)  318. 

82  United  States.  Fowler  v.  Sow- 
ing, 152  Fed.  801. 

Alabama.  Cannon  v.  Birmingham 
Trust  &  Savings  Co.,  194  Ala.  469,  69 
So.  934;  Thompson  v.  Hudgins,  116 
Ala.  93,  22  So.  632. 

California.  Noble  v.  Learned,  153 
Cal.  245,  94  Pac.  1047,  7  Cal.  Unrep. 
Cas.  297,  87  Pac.  402;  Noble  v.  Garden, 
146  Cal.  225,  2  Ann.  Cas.  1001,  79  Pac. 
883. 

Indiana.  Crawfordsville  Trust  Co. 
V.  Eamsey,  55  Ind.  App.  40,  102  N.  E. 
282,  100  N.  E.  1049;  Teague  v.  Abbot, 
51  Ind.  App.  604,  100  N.  E.  27. 

Kansas.  Earnhouse  v.  Dewey,  83 
Kan.  12,  29  L.  E.  A.  (N.  S.)  166,  109 
Pae.  1081;  Dewey  v.  Barnhomse,  75 
Kau.  214,  88  Pac.  877. 

Kentucky.  Denunzio'p  Eeeeiver  v. 
Scholtz,  117  Ky.  182,  4  Ann.  Cas.  529^ 
77  S.  W.  715. 

Maine.  Getchell  v.  Biddeford  Nat. 
Bank,  94  Me.  452,  80  Am.  St.  Eep.  408, 
47  Atl.  895. 

IMassachusetts.  Cuijimings  v.  Bram- 
hall,  120  Mass.  552. 

Missouri.  Jones  v.  Jones,  —  Mo. 
App.  — ,  201  S.  "W,  557;  Gray  v.  Dou- 
bikin,  188  Mo.  App.  667,  ,176  S.  "W. 
514. 

Montana.  Leyson  v.  Davis,  17 
Mont.  220,  31  L.  E.  A.  429,  42  Pae. 
775. 

New  Hampshire.    Bond  v.  Bean,  72 

•  N.  H.  444,  101  Am.  St.  Eep.  686,  57 

Atl.  340;  Bean  v.  Bean,  71  N.  H.  538, 

53  Atl.  907 ;  Liseomb  Vi  Manchester 

&  L.  E.  i;.,  70  N.  I-I.  312,  48  Atl.  284. 


New  Jersey.  Bailey  v.  Orange 
Memorial  Hospital,  —  N.  J.  Eq.  — , 
102  Atl.  7;  Farrell  v.  Passaic  Water 
Co.,  82  N.  J.  Eq.  97,  88  Atl.  627; 
Matthews  v.  Hoagland,  48  yN.  J.  Eq. 
455,  21  Atl.  1054 ;  Smith  v.  Burnet,  35 
N.  J.  Eq.  '314,  afe'g  34  N.  J.  Eq.  219. 

New  York.  In  re  Cornell's  Estate, 
170  N.  Y.  423,  63  N.  E.  445;  In  re 
Morgan,  104  N.  Y.  74,  9  N.  E.  861; 
Jackson  v.  Twenty-Third  St.  E.  Co., 
88  N.  Y.  520;  Grymes  v.  Hone,  49  N. 
Y.  17,  10  Am.  Eep.  313;  In  re  Mills' 
Estate,  172  App,  Div.  530,  158  N.  Y. 
Supp.  1100,  aff'd  219  N.  Y.  642,  114 
N.  E.  1072;  In  re  Babcock's  Estate, 
85  Misc.  256,  147  N.  Y.  Supp.  168, 
aff'd  169  App.  Div.  903,  153  N.  Y. 
Supp.  1105,  216  N.  Y.  717,  111  N.  E. 
1084;  Croruse  v.  Judson,  41  Misc.  338, 

84  N.  Y.  Supp.  755;  Kernochan  v.  Eu^- 
sell,  36  Misc.  817,  74  N.  Y.  Supp.  841, 
aff'g  34  Misc.  824,  71  N.  Y.  Supp. 
1139. 

North  Carolina.  Zollicoffer  v.  Zol- 
licoffer,  168  N.  C.  326,  84  S.  E.  349. 

Oldalioma.  Apache  State  Bank  t. 
Daniels,  32  Okla.  121,  40  L.  E.  A.  (N. 
S.)  901,  Ann.  Cas.  1914  A  520,  121 
Pac.  237. 

Pennsylvania.  Eeese  v.  Philadel- 
phia Trust,  Safe  Deposit  &  Insurance 
Co.,  218  Pa.  150,  120  Am.  St.  Eep.  880, 
67  Atl.   124;   In  re  Eoberts'  Appeal, 

85  Pa.  St.  84. 

The  question  of  delivery  is  essen- 
tially the  same  whether  the  gift  is 
inter  vivos  or  causa  mortis.  Teague 
V.  Abbot,  51  Ind.  App.  604,  100  N. 
E.  27. 

"Mere  words  unaccompanied  by 
delivery  could  only  be  a  promise,  and 
there  being  no  consideration  the  prom- 
ise could  not  Ije  enforced,  and  there- 
lore  the  gift  Would  not  be  complete, 
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ia  form,''  and  may  be  by  assignment  of  the  certificate  and  manual 
delivery  thereof  to  the  donee,'*  or  by  an  assignment,  surrender  and 


In  order   that   the   gift  be    valid,   it      neeessajy  where  the  donor  had  taught 


must  be  completely  executed,  because 
if  there  remains  anything  to  be  done 
the  donor  may  refuse  to  do  it." 
Apache  State  Bank  v.  Daniels,  32 
Okla.  121, 40  L.  R.  A.  (N.  S.)  901,  Ann. 
Cas.  1914  A  520,  121  Pac.  237. 

Any  delivery  which  transfers  either 
the  legal  or  the  equitable  title  is  sufS- 
cient.-  Gilkinson  v.  Third  Ave.  B.  Co., 
47  N.  Y.  App.  Div.  472,  63  N.  Y.  Supp. 
792. 

"A  delivery  which  vests  ih  the 
donee  the  equitable  title  is  sufficient 
without  a  complete  transfer  of  the 
legal  title."  First  Nat.  Bank  v.  Hol- 
land, 99  Va.  495,  55  L.  E.  A.  155,  86 
Am.  St.  Eep.  898,  39  S.  E.  126.  And 
see  to  the  same  effect  Talbot  v.  Tal- 
bot, 32  E.  I.  72,  Ann.  Cas.  1912  0 
1221,  78  Atl.  535. 

83  Alabama.  Thompson  v.  Hudgins, 
116  Ala.  93,  22  So.  632. 

California.  Noble  v.  Garden,  146 
Cal.  225,  2  Ann.  Cas.  1001,  79  Pac.  883. 

Indiana.  Teague  v.  Abbot,  51  Ind. 
App.  604,  100  N.  E.  27. 

New  York.  In  re  Mills'  Estate,  172 
App.  Div.  530,  158  N.  Y.  Supp.  1100, 
a£E'd  219  N.  Y.  642,  114  N.  E.  1072; 
In  re  Babcock's  Estate,  85  Misc.  256, 
147  N.  Y.  Supp.  168,  aff'd  169  App. 
Div.  903,  153  N.  Y.  Supp.  1105,  216 
N.Y.  717,  111  N.  E.  1084;  Crouse  v. 
Judson,  41  Mige.  338,  84  N.  Y.  Supp. 
755;  Kernochan  v.  Eussell,  36  Misc. 
817,  74  N.  Y.  Supp.  841,  aff'g  34  Misc. 
,824,  71  N.  Y.  Supp.  1139. 

Pennsylvania.  Eeese  v.  Philadel- 
phia Trust,  Safe  Deposit  &  Insurance 
Co.,  218  Pa.  150,  120  Am.  St.  Eep.  880, 
67  Atl.  124. 

There  may  be  a  constructive  deliv- 
ery "by  delivery  of  the  means  of  ob- 
taining possession."  Teague  v.  Ab- 
bot, 51  Ind.  App.  604,  100  N.  E.  27. 

Manual  delivery  was  held  to  be  un- 


the  donee  the  combination  of  the  safe 
in  which  the  stock  was  kept.  Teague 
V.  Abbot,  51  Ind.  App.  604,  100  N. 
E.  27. 

Where  stock  was  issued  to  an  em- 
ployee of  a  corporation,  who  had  pre- 
viously received  an  interest  in  the 
jjrofits  in  lieu  of  salary,  and  the  em- 
ployee gave  his  notes  therefor,  and 
thereafter  the  propprietor  of  the  busi- 
ness declared  his  intention  to  give 
him  the  stock,  tore  up  the  notes,  and 
delivered  the  certificate  to  him,  it  was 
held  that  there  was  a  sufficient  de- 
livery. Denunzio's  Eeceiver  v. 
Scholtz,  117  Ky.  182,  4  Ann.  Cas.  529, 
77  S.  W.  715. 

84  California.  Calkins  v.  Equitable 
Building  &  Loan  Ass'n,  126  Cal.  531, 
59  Pac.  30. 

Illinois.  CofEey  y.  CofCey,  179  111. 
283,  53  N.  E.  590,afE'g  74  111.  App.  241. 

Iowa.  Tucker  v.  Tucker,  138  Iowa 
344,  116  N.  W.  119. 

Massachusetts.  Bone  v.  Holmes,  195 
Mass.  495,  81  N.  E.  290. 

Missouri.  Gray  v.  Doubikin,  188 
Mo. -App.  667,  176  S.  W.  514. 

New  Jersey.  Walker  v.  Dixon  Cru- 
cible Co.,  47  N.  J.  Eq.  342,  20  Atl.  885. 

New  •  York.  Cu^hman  v.  Thayer 
Mfg.  Jewelry  Co.,  76  N.  Y.  365,  32 
Am.  Eep.  315 ;  In  re  BuUard  's  Estate, 
76  App.  Div.  207,  78  N.  Y.  Supp.  491. 

Pennsylvania.  Reese  v.  Philadel- 
phia Trust,  Safe  Deposit  &  Insurance 
Co.,  218  Pa.  150,  120  Am.  St.  Eep.  880, 
67  Atl.  124. 

Where  an  indorsement  transferring 
stock  was  made  on  the  certificates, 
reserving  dividends  during  the  life 
of  the  donor,  and  the  certificates  were 
placed  in  an  envelope  and  delivered 
to  the  donee,  with  instructions  not  to 
open  the  same  until  the  donor's 
death,  there  being  a  present  intention 
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cancellation  of  the  old  certificate  and  the  issuance  and  delivery  of  a 
new  one  to  the  donee.**  Delivery  of  the  certificate  with  a  written 
assignment,  but  without  indorsement,  is  sufficient.**  And,  by  the 
weight  of  authority,  a  valid  gift,  either  inter  vivos  or  causa  mortis, 
may  be  made  by  delivery  of  the  certificate,  accompanied  by  words 
of  absolute  and  present  gift,  without  any  written  assignment  or  in- 
dorsement.*''    An  indorsement  or  assignment  has  been  held  to  be 


to  make  a  gift  of  the  stock,  it  was 
held  that  there  was  an  executed  gifiJ 
of  the  stock  in  the  lifetime  of  the 
donor,  within  Cal.  Civ.  Code,  §  324, 
making  stock  personal  property,  and 
transferable,  as  between  the  parties, 
by  indorsement  and  delivery  of  the 
certificates.  Calkins  v.  Equitable 
Building  &  Loan  Ass'n,  126  Cal.  531, 
59  Pac.  30. 

8B  Snowden  v.  Crown  Cork  &  Seal 
Co.,  114  Md.  650,  Ann.  Gas.  1912  A 
679,  80  Atl.  510. 

Where  a  husband,  for  the  purpose 
of  carrying  out  the  wishes  of  his  de- 
ceased wife,  renoiinced  his  right  to 
administer  on  her  estate,  requested 
that  letters  be  granted  to  his  son, 
joined  in  the  latter 's  bond,  and  con- 
sented to  the  surrender  of  stock  cer- 
tificates standing  in  the  wife's  name 
and  to  which  he  was  entitled  as  dis- 
tributee, and  the  issuance  of  new  cer- 
tificates in  the  names  of  his  children, 
it  was  held  that  tlys  was  a  gift  by  him 
cf  the  stock  to  them.  Bayley  V.  Bay- 
ley,  141  N.  T.  App.  Div.  243,  126  N. 
Y.  Supp.  102. 

86  Stone  V.  Hackett,  12  Gray 
(Mass.)  227;  Curtis  v.  Crossley,  59  N. 
J.  Eq.  358,  45  Atl.  905;  Talbot  v.  Tal- 
bot, 32  E.  I.  72,  Ann.  Cas.  1912  C  1221, 
78  Atl.  535. 

87  United  States.  In  re  35%  Auto- 
mobile Supply  Co.,  247  Fed.  377.  See 
also  Allen-West  Commission  Co.  v. 
Grumbles,  129  Fed.  287. 

Oolorado.  Grimes  v.  Barndollar,  58 
Colo.  421,  148  Pac.  256. 

Connecticut.  Beed  v.  Copeland,  50 
Conn.  472,  47  Am.  Eep.  663. 


Iowa.  Smith  v.  Meeker,  153  Iowa 
655,  133  N.  W.  1058. 

Maine.  Brown  v.  Crafts,  98  Me.  40, 
56  Atl.  213. 

Massachusetts.  Herbert  v.  Simson, 
220  Mass.  480.  See  also  Boston  Safe 
Deposit  &  Trust  Co.  v.  Adams,  224 
Mass.  442,  L.  E.  A.  1916  P  488,  113  N. 
E.  277. 

Montana.  Leyson  v.  Davis,  17 
Mont.  220,  31  L.  E.  A.  429,  42  Pae. 
775,  writ  of  error  dismissed  170  TJ.  S. 
36,  42  L.  Ed.  939. 

New  Hampshire.  Bond  v.  Bean,  72 
N.  H.  444,  101  Am.  St.  Eep.  686,  57 
Atl.  340. 

New  York.  Bidden  v.  Thrall,  125 
N.  Y.  572,  11  L.  E.  A.  684,  21  Am.  St. 
Eep.  758,  26  N.  E.  627;  In  re  Mills' 
EstatBj  172  App.  Div.  530,  158  N.  Y. 
Supp.  1100,  aff'd  219  N.  Y.  642,  114 
N.  E.  1072;  Gilkinson  v.  Third  Ave. 
E.  Co.,  47  App.  Div.  472,  63  N.  Y. 
Supp.  792;  Kernochan  v.  Eussell,  36 
Misc.  817,  74  N.  Y.  Supp.  841,  afE'g 
34  Misc.  824,  71  N.  Y.  Supp.  1139; 
Walsh  V.  Sexton,  55  Barb.  251. 

Pennsylvania,  Com.  v.  Crompton, 
137  Pa.  St.  138,  20  Atl.  417;  O'Don- 
nell  V.  Gaffney,  22  Pa.  Super.  Ct.  316. 

Rhode  Island.  Hopkins  v.  Man- 
chester, 16  E.  I.  663,  7  L.  E.  A.  387,. 
19  Atl.  243.  See  Talbot  v.  Talbot,  32 
E.  I.  72,  Ann.  Cas.  1912  C  1221,  78 
Atl.  535. 

Vermont.  See  Watson  v.  Watson, 
69  Vt.  243,  39  Atl.  201. 

Virginia.  First  Nat.  Bank  v.  Hol- 
land, 99  Va.  495,  55  L.  E.  A.  155,  86 
Am.  St.  Eep.  898,  39  S.  E.  126; 
Thomas'  Adm'r  v.  Lewis,  89  Va.  1, 
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necessary  in  some  states,  however,  in  the  case  of  a  gift  inter  vivos.** 
And  the  absence  of  an  assignment  or  indorsement  is  evidence  bearing 
upon  the  donor's  intention,  to  be  considered  by  >the  jury  with  the 
other  evidence  in  the  case.*' 

Manual  delivery  of  the  certificates  is  generally  held  to  be  essential 
if  they  are  present  and  their  delivery  is  'praictieable,'°  since  dominion 
over  the  stock  is  most  effectually  secured  by  possession  of  the  cer- 
tificates.'^ And  it  has  been  held  that  a  mere  written  assignment  of 
the  stock  without  delivery  is  insufficient  under  such  circumstances,'* 


18  L.  E.  A.  170,  37  Am.  St.  Eep.  848, 
15  S.  B.  389. 

This  is  true  of  a  gift  e£kusa  mortis 

of  national   bank    stock.      Leyson    v. 

Davis,  17  Mont.  220,  31  L.  B-  A.  429, 

42  Pac.  775,  writ  of  error   dismissed 

'  170  TJ.  S.  36,  42  L.  Ed.  939. 

The  delivery  of  the  certificate, 
"without  formal  indorsement  or  as- 
signment, a  sufficient  to  effectuate  the 
gift  where  it  is  the  intent  and  pur- 
pose of  the  donor  to  transfer  the 
ownership  at  once. ' '  Herbert  v.  Sim- 
son,  220  Mass.  480,  L.  R.  A.  1915  D 
733,  108  N.  E.  65. 

The  donee,  under  such  circumstances, 
does  not  acquire  the  legal  title  to  the 
shares,  or  their  ownership  in  the 
sense  that  no  further  act  is  required 
to  perfect  his  right.  But,  as  between 
himself  and  the  donor,  he  acquires  the 
equitable  title  to  the  shares  and  some 
legal  as  well  as  equitable  rights,  and 
a  court  of  equity  has  jurisdiction  to 
compel  a  formal  assignment  by  the 
donor,  or  his  executor  in  ease  of  his 
death,  and  a  transfer  on  the  books  of 
the  corporation.  Such  a  gift  is  com- 
plete' and  not  inchoate.  Herbert  v. 
Simson,  220  Mass. -480,  L.  E.  A.  1915  D 
733, 108  N.  E.  65. 

The  delivery  o£  the  stock  with  an 
intent  to  make  a  completed  gift,  and 
its  acceptance  by  the  donee,  vests  in 
him  the  equitable  title  to  the  prop- 
erty. Bond  V.  Bean,  72  N.  H.  444, 
101  Am.  St.  Rep.  686,  57  Atl.  340. 

And  see  generally  §  3786,  supra. 


88  Sinuott  v.  Hibernia  Nat.  Bank, 
105  La.  705,  30  So.  233;  Baltimore 
Retort  &  Fire  Brick  Co.  v.  Mali,  65 
Md.  93,  57  Am.  Eep.  304,  3  Atl.  286 ; 
Pennington  v.  Gittings,  2  Gill  &  J. 
(Md.)  209;  Heyer  v.  Sullivan,  —  N.  J. 
Eq.  — ,  102  Atl.  248;  Matthews  v. 
Hoagland,  48  N.  J.  Eq.  455,  21  Atl." 
1054. 

89  Herbert  v.  Simson,  220  Mass.  480, 
I,.  E.  A.  1915  D  733,  108  N.  E.  65; 
Bond  v.  Bean,  72  N.  H.  444,  101  Am. 
St.  Rep.  686,  57  Atl.  340. 

90  Allen-West  Commission  Co.  v. 
Grumbles,  129  Fed.  287;  Gray  v.  Dou- 
bikin,  188  Mo.  App.  667,  176  S.  W. 
514;  Richardson  v.  Emmett,  170  N.  Y. 
412,  63  N.  E.  440,  rev'g  on  other 
grounds  61  N.  Y.  App.  Div.  205,  70  N. 
Y.  Supp.  546;  Jackson  v.  Twenty- 
Third  St.  R.  Co.,  88  N.  Y.  520. 

But  see  Grymes  v.  Hone,  49  N.  Y. 
17,  10  Am.  Rep.  313,  where  apparently 
the  certificates'  were  retained  by  the 
donor  and  only  an  assignment  of  them 
was  delivered. 

91  Allen-West  Commission  Co.  v. 
Grumbles,  129  Fed.  287. 

92  Where  it  is  within  the  power  of 
an  alleged  donor  to  deliver  the  certifi- 
cates, but  instead  thereof  the  donor 
reads  the  certificates  and  delivers  a 
mere  written  assignment  of  the  stock, 
a  valid  gift  of  the  stock' will  not  be 
deemed  to  have  been  made.  Allen- 
West  Commission  Co.  v.  Grumbles, 
129  Fed.  287. 


6713 


§  3947] 


Private  Coepoeations 


[Ch.  56 


although  there  is  authority  to  the  contrary.®^  It  has  also  been  held 
that  actual  delivery  of  the  certificate  is  unnecessary  where  it  is 
already  in  the  possession  of  the  donee,**  or  where  it  is  at  a  distance, 
so  that  actual  delivery  is  impossible.®*  Delivery  of  the  keys  of  a 
safe  deposit  box  containing  the  certificates  has  also  been  held  to  be 
sujSeient.*®  But,  on  the  other  hand,  delivery  of  a  key  to  a  box  con- 
taining the  certificates  has  been  held  to  be  insufficient,  where  the 
box  is  readily  accessible  and  the  certificates  might  be  easily  removed.'' 
The  effect  in  this  respect  of.  a  transfer  of  the  stock  to  the  donee  on 
the  corporate  books  will  be  considered  in  a  subsequent  section.** 

Delivery  need  not  be  made  directly  to  the  donee,**  but  a  delivery* 
to  a  third  person  as  agent  or  trustee  for  the  use  of  the  donee  is 
sufficient.^    And  there  may  be  a  valid  gift  by  a  declaration  on  the 


98  Grymes  v.  Hone,  49  N.  T.  17,  10 
Am.  Eep.  313. 

In  Colton  V.  Williams,  65  111.  App. 
466,  it  was  held  that  delivery  of  the 
certificate  was  not  essential,  and  in 
this  case  there  was  not  even  a  written 
assignment. 

In  Curtis  v.  Croasley,  59  N.  J.  Bq. 
358,  45  Atl.  905,  it  is  said  that  a  gift 
would  probably  be  complete  by  deliv- 
ery of  a  deed  assigning  the  stock 
without  the  delivery  of  the  certificates. 

In  Talbot  v.  Talbot,  32  E.  I.  72, 
Ann.  Gas.  1912  0  1221,  78  Atl.  535, 
it  is  said  that  it  has  been  held  that  a 
delivery  of  an  assignment  without  de- 
livery of  the  certificates  and  without 
registration  constitutes  a  valid  gift. 

And  see  Tarbox  v.  Grant,  56  N.  J. 
Eq.  199,  39  Atl.  378,  'as  to  gifts  of 
choses  in  action  generally. 

94 In  re  Mills'  Estate,  172  N.  Y. 
App.  Div.  530,  158  N.  T.  Supp.  1100, 
aff'd  219  N.  Y.  642,  114  N.  E.  1072. 

96  In  re  Mills'  Estate,  172  N.  Y. 
App.  Div.  530,  158  N.  Y.  Supp.  1100, 
afC'd  219  N.  Y.  642,  114  N.  E.  1072. 

96Gilkinson  v.  Third  Ave.  E.  Co., 
47  N.  Y.  App.  Div.  472,  63  N.  Y.  Supp. 
792;  Talbot  v.  Talbot,  32  E.  I.  72, 
Ann.  Cas.  1912  C  1221,  78  xVtl.  535; 
Thomas'  Adm'r  v.  Lewis,  89  Va.  1, 
18  L.  E.  A.  170,  37  Am.  St.  Eep.  848, 
15  S.  B.  389. 


97  Apache  State  Bank  v.  Daniels, 
32  Okla.  121,  40  L.  E.  A.  (N.  S.)  901, 
Ann.  Cas.  1914  A  520,  121  Pac.  237. 

98  See  §  3948,  infra. 

99  Tucker  v.  Tucker,  138  Iowa  344, 
116  N.  W.  119;  Grymes  v.  Hone,  49  N. 
Y,  17;  In  re  Mills'  Estate,  172  N.  Y. 
App.  Div.  530,  158  N.  Y.  Supp.  1100, 
aff'd  219  N.  Y.  642,  114  N.  E.  1072. 

Se.e  also  cases  cited  in  the  follow- 
ing notes. 

Howa.  Tucker  v.  Tucker,  138 
Iowa  344,  116  N.  W.  119;  Larimer  v. 
Beardsley,  130  Iowa  706,  107  N.  W. 
935. 

Massachusetts.  Stone  v.  Hackett, 
12  Gray  227. 

New  York.  Grymes  v.  Hone,  49  N. 
Y.  17,  10  Am.  Eep.  313;  In  re  Mills' 
Estate,  172  App.  Div.  530,  158  N.  Y. 
Supp.  1100,  aff'd  219  N.  Y.  642,  114 
N.  E.  1072. 

Pennsylvania.  Smith  v.  Bank  of 
Washington,  5  Serg.  &  E.  318. 

Rhode  Island.  Talbot  v.  TUhot, 
32  E.  I.  72,  Ann.  Cas.  1912  C  1221,  78 
Atl.  535. 

' '  Delivery  to  a  third  person  as  agent 
or  trustee  for  the  use  of  the  donee, 
and  under  such  circumstances  as  in- 
dicate that  the  donor  relinquishes  all 
control  over  the  property  and  intends 
to  vest  title  in  the  donee,  is  quite  as 
effectual  a^   manual  delivery  directly 
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part  of  the  donor  that  he  holds  the  ,stock  in  trust  for  the  donee.^ 
But  the  fact  that  stock  is  taken  by  one  person  in  the  name  of  another 
does  not  necessarily  constitute  a  delivery  to  the  latter.' 

Possession  of  certificates  indorsed  in  blank  which  are  registered 
ia  the  name  of  another  will  not  give  rise  to  a  presumption  of  a  gift 
of  the  stock  by  the  latter  to  the  possessor*  But  where  there  is  com- 
petent evidence  tending  to  show  an  intention  to  give  and  delivery 
of  the  certificates,  possession  thereof  by  the  donee  is  prima  facie 
evidence  of  property  and  is  conclusive  unless  impeached  or  ex- 
plained.* 

§3948.  Necessity  for  and  effect  of  transfer  on  corporate  books. 

According  to  the  weight  of  authority  a  transfer  of  the  stock  to 
the  donee  on  the  corporate  books  is  not  essential  to  a  valid  gift 
as  between  the  parties,  and  hence  as  between  them  the  fact  that 
it  remains  in  the  name  of  the  donor  on  the  books  does  not  defeat  the 
gift  or  affect  the  title  of  the  donee.®    But  there  is  some  authority 


to  him."  Tucker  v.  Tucker,  138  Iowa 
344,  116  N.  W.  119. 

2  United  States.  I^owler  v.  Gowing, 
152  Fed.  801. 

Kansas.  Barnhouse  v.  Dewey,  83 
Kan.  12,  29  L.  E.  A.  (N.  S.)  166,  109 
Pac.  1081;  Dewey  v.  Barnhouse,  75 
Kan.  214,  88  Pac.  877. 

Maine.  Getchell  v.  Biddeford  Nat. 
Bank,  94  Me.  452,  80  Am.  St.  Eep.  408, 
47  Atl.  895. 

Missouri.  Mize  v.  Bates  County 
Nat.  Bank,  60  Mo.  App.  358. 

Pennsylvania.  Dickerson's  Appeal, 
115  Pa.  St.  198,  2  Am.  St.  Eep.  547, 
8  Atl.  64. 

SBarnhouse  v.  Dewey,  83  Kan.  12, 
29  L.  B.  A.  (N.  S.)  166, 109  Pac.  1081; 
Dewey  v.  Barnhouse,  75  Kan.  214,  88 
Pae.  877. 

4  In  re  Perry,  129  N.  T.  App.  Div. 
587,  114  N.  Y.  Supp.  246. 

6  Barnhouse  v.  Dewey,  83  Kan.  12, 
29  L.  E.  A.  (N.  S.)  166,  109  Pac.  1081; 
Liscomb  v.  Manchester  &  L.  E.  E., 
70  N.  H.  312,  48  Atl.  284. 

6  United  States.  Allen-West  Com- 
mission Co,  V.  Grumbles,  129  Fed.  287. 


CSalillomia.  Calfcius  v.  Equitable 
Building  &  Loan  Ass'n,  126  Cal.  531, 
59  Pac.  30. 

Ctonnecticut.  Eeed  v.  Copeland,  50 
Conn.  472,  47  Am.  Eep.  663. 

Iowa.  Smith  v.  Meeker,  153  Iowa 
655,  133  N.  W.  1058;  Tucker  v.  Tuck- 
er, 138  Iowa  344,  116  N.  W.  119;  Lari- 
mer V.  Beardsley,  130  Iowa  706,  107 
N.  "W.  935. 

Kansas.  Barnhouse  v.  Dewey,  83 
Kan.  12,  29  L.  E.  A.  (N.  S.)  166,  109 
Pae.  1081. 

Massachusetts.  Herbert  v.  Simson, 
220  Mass.  480,  L.  E.  A.  1915  D  733, 
108  N.  E.  65;  Bone  v.  Holmes,  195 
Mass.  495,  81  N.  E.  290;  Stone  v. 
Haekett,  12  Gray  227. 

Montana.  Leyson  v.  Davis,  17 
Mont.  220,  81  L.  E.  A.  429,  42  Pac. 
775,  writ  of  error  dismissed  170  XT.  S. 
36,  42  L.  Ed.  939. 

New  Jersey.  Farrell  v.  Passaic 
Water  Co.,  82  N.  J.  Eq.  97,  88  Atl.  627. 

New  York.  Grymes  v.  Hone,  49  N. 
Y.  17,  10  Am.  Eep.  313.  See  also  In 
re  BuUard  's  Estate,  76  App.  Div.  207, 
78  N.  Y.  Supp.  491, 
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to  the  effect  that  a  transfer  qn  the  books  is  essential  to  a  delivery.'' 
It  is  generally  held  that  a  transfer  of  stock  from  the  donor  to  the 
donee  on  the  corporate  books,  standing  alone,  is  not  sufficient  to  con- 
stitute a  yalid  gift,*  although  prima  facie  such  a  transfer  followed 
by  dominion  over  the  stock  by  the  transferee  vrould  vest  the  title 
in  him.8    But  there  is  authority  to  the  effect'  that  such  a  transfer 


Nortli  Carolina.  ZollicofEer  v.  Zol- 
licoffer,  168  N.  C.  326,  84  S.  E.  349. 

Pennsylvania.  Eeese  v.  Philadel- 
phia Triist,  Safe  Deposit  &  Insurance 
Co.,  218  Pa.  150,  120  Am.  St.  Eep. 
880,  67  Atl.  124. 

Ehode  Island.  Talbot  v.  Talbot,  32 
E.  I.  72,  Ann.  Oas.  1912  C  1221,  78  Atl. 
535. 

Virginia.  First  Nat.  Bank  v.  Hol- 
land, 99  Va.  495,  55  L.  E.  A.  155,  86 
Am.  St.  Eep.  898,  39  S.  E.  126. 

As  to  the  necessity  for  a  transfer 
on  the  books  as  between  the  parties 
generally,  see  §  3794,  supra. 

As  to  the  effect  of  unregistered 
transfers  as  against  creditors  of  the 
transferrer,  see  §  3811,  supra. 

As  to  the  effect  of  unregistered 
transfers  as  against  the  corporation, 
^ee  §  3798,  supra. 

7  Baltimore  Eetort  &  Fire  Brick  Co. 
V.  Mali,  65  Md.  93,  57  Am.  Eep.  304, 
3  Atl.  286;  Pennington  v.  Gittings, 
2  Gill  &  J.  (Md.)  208. 

8  Jones  V.  Jones,  : —  Mo.  App.  — , 
201  S.  W.  557;  Jackson  v.  Twenty- 
Third  St.  E.  Co.,  88  N.  Y.  520;  Eich- 
ardson  v.  Emmett,  61  N.  Y.  App.  Div. 
205,  70  N.  Y.  Supp.  546,  rev'd  om 
other  grounds,  170  N.  Y.  412,  63  N. 
E.  440.  See  also  In  re  Crawford,  113 
N.  Y.  560,  5  L.  E.  A.  71,  21  N.  E. 
692. 

Where  a  person  to  whom  stock  had 
been  issued  by  a  railroad  comparty, 
in  payment  for  a  right  of  way  over  his 
premises,  induced  it  to  transfer  the 
same  to  his  children  ,ou  the  books  and 
to  issue  new  certificates  to  them,  it 
was  held  that,  regardless  of  whether 
there  was  a  valid  gift  of  the  stock  to 


the  children  as  between  the  father 
and  them,  he  could  not  deny  their 
ownership  as  against  the  corporation, 
and  hence  could  not  rescind  the 
transaction  by  which  he  obtained  the 
stock  from  it  since  he  could  not  place 
it  in  statu  quo.  Francis  v.  New 
York  &  B.  E.  E.  Co.,  108  N.  Y.  93,  15 
N.  E.  192. 

The  fact  that  a  husband  purchaser 
stock  and  has  the  certificates  made  out 
in  his  wife's  name  does  not  consti- 
tute a  gift  where  he  never  delivers 
them  to  her  or  declares  a  trust  in 
respect  to  them  in  her  favor.  The 
relationship  is  a  circumstance  to  be 
considered,  but  is  not  controlling. 
Getehell  v.  Biddeford  Nat.  Bank,  94 
Me.  452,  80  Am.  St.  Eep.  408,  47  Atl. 
895. 

9Eichardson  v.  Emmett,  61  N.  T. 
App.  Div.  205,  70  N.  Y.  Supp.  546, 
rev'd  on  other  grounds  170"  N.  Y. 
412,  63  N.  E.  440;  In  re  Babcoek's  Es- 
tate, 85  N.  Y.  Misc.  256,  147  N.  T. 
Supp.  168,  aff'd  169  N.  Y.  App.  Div. 
903,  153  N.  Y.  Supp.  1105,  216  N.  Y. 
717,  111  N.  E.  1084.  See  also  Wheeler 
V.  Mineral  Farm  Consol.  Min.  Co.,  31 
Colo.  110,  71  Pae.  1101. 

Where  the  owner  of  stock  offers  to 
donate  it  to  the  company,  and  ex- 
ecutes the  gift  by  transferring  the 
stock,  or  clearly  and  unmistakably 
manifesting  an  intention  to  effectuate 
it,  he  thereby  parts  with  his  property, 
and  an  action  by  the  corporation  will 
lie  to  protect  or  enforce  its  rights 
thereto.  Wheeler  v.  Mineral  Farm 
Consol.  Min.  Co.,  31  Colo.  110,  71  Pae. 
1101. 
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constitutes  a  sufficient  delivery  even  though  the  donor  retains  posses- 
sion of  the  certificates.^" 

§3949.  Transfer  of  title,  dominion  and  control.  To  constitute  a 
valid  gift  inter  vivos,  there  must  be  an  absolute  and  irrevocable  trans- 
fer of  the  present  title,  dominion  and  control  of  the  stock  from  the 
donor  to  the  donee.^^     The  delivery  in  such  case  must  be  absolute 


10 In  re  Roberts'  Appeal,  85  Pa.  St. 
84.  See  also  Sparks  v.  Hurley,  208 
Pa.  166,  101  Am.  St.  Rep.  926,  57  Atl. 
364. 

Placing  stock  in  the  name  of  the 
donee  was  held  to  be  a  completed  gift 
in  Goodwin  v.  Hampton  Transporta- 
tion Co.,  133  Mich.  2*29,  94  N.  W.  729. 

A  transfer  of  stock  on  the  books 
from  a  husband  to  his  wife  is  sufl- 
cient,  in  equity,  to  constitute  a  gift 
to  her.  And  the  same  is  true  where 
the  husband  purchases  stock  and  has 
the  same  transferred  directly  to  his 
wife  by  the  vendor.  Demiug  v.  Wil- 
liams, 26  Conn.  226,  68  Am.  Dec.  386. 

11  United  States.  Allen- West  Com- 
mission Co.  V.  Grumbles,  129  Fed.  287. 

Connecticut.  Doming  v.  Williams, 
26  Conn.  226,  68  Am.  Dec.  386. 

Indiana.  Crawfordsville  Trust  Co. 
v.  Ramsey,  55  Ind.  App.  40,  102  N.  E. 
282,  100  N.  E.  1049. 

Iowa.  Tucker  v.  Tucker,  138  Iowa 
344,  116  N.  W.  119. 

Maine.  Brown  v.  Crafts,  98  Me.  40, 
56  Atl.  213. 

Maryland.  Bauernschmidt  v.  Bau- 
ernsohmidt,  97  Md.  35,  54  Atl.  637. 

Massachusetts.  Cummings  v.  Bram- 
hall,  120  Mass.  552;  Stone  v.  Hackett, 
12  Gray  227. 

New  Hampshire.  Walker  v:  Walker, 
66  N.  H.  390,  27  L.  R.  A.  799,  49  Am. 
St.  Rep.  616,  31  Atl.  14. 

New  Jersey.  Bailey  v.  Orange  Me- 
morial Hospital,  —  N.  J.  Eq.  — ,  102 
Atl.  7;  Matthews  v.  Hoagland,  48  N.  J. 
Eq.  455,  21  Atl.  1054. 

New  York.  In  re  Morgan,  104  N. 
Y,    74,    9    N,    E.    861;    Jackson    v. 


Twenty-Third  St.  R.  Co.,  88  N.  Y.  520 ; 
Richardson  v.  Emmett,  61  App.  Div. 
205,  70  N.  Y.  Supp.  546,  rev  'd  on  other 
grounds  170  N.  Y.  412,  63  N.  E.  440; 
Gilkinson  v.  Third  Ave.  R.  Co.,  47 
App.  Div.  472,  63  N.  Y.  Supp.  792; 
In  re  Babcock's  Estate,  85  Misc.  256, 
147  N.  Y.  Supp.  168,  afE'd  169  App. 
Div.  903,  153  N.  Y.  Supp.  1105,  216  N. 
Y.  717,  111  N.  E.  1084;  Crouse  v. 
Judson,  41  Misc.  338,  84  N.  Y.  Supp. 
755. 

Pennsylvania.  Reese  v.  Philadel- 
phia Trust,  Safe  Deposit  &  Insurance 
Co.,  218  Pa.  150,  120  Am.  St.  Rep.  880, 
67  Atl.  124. 

Rhode  Island.  Talbot  v.  Talbot,  32 
R.  I.  72,  Ann.  Gas.  1912  G  1221,  78  Atl. 
535. 

Virginia.  Eirst  Nat.  Bank  v.  Hol- 
land, 99  Va.  495,  55  L.  R.  A.  155,  86 
Am.  St.  Rep.  898,  39  S.  E.  126;  Ster- 
ling V.  Wilkinson,  83  Va.  791,  3  S.  E. 
5.33. 

The  delivery  "must  be  such  as  to 
vest  the  donee  with  control  and  do- 
minion over  the  property  and  to  ab- 
solutely divest  the  donor  of  his  do- 
minion and  control."  Jackson  v. 
Twenty-Third  St.  R.  Co.,  88  N. 
Y.  520,  quoted  with  approval  in 
Richardson  v.  Emmett,  61  N.  Y.  App. 
Div.  205,  70  N.  Y.  Supp.  546,  rev  'd  on 
other  grounds  170  N.  Y.  412,  63  N.  E. 
440. 

"There  can  be  no  perfected  gift 
where  there  has  been  no  complete  sur- 
render of  dominion  over  the  thing 
given.  *  *  *  There  can  be  no 
gift  which  the  law  will  recognize 
where  there  is  reserved  to  the  donor, 
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and  unponditioiial.^2    The  title  vests  in  praesenti,  and  the  gift  goes 
into  absolute  and  immediate  effeet.^^     But  "if  the  gift  is  absolute, 


either  expressly  or  as  a  result  of  the 
eircumstances  and  eonditiona  attend- 
ing the  transaction,  a  power  of  revo- 
cation or  a  dominion  over  the  subject 
of  the  gift.  There  must  be  no  locus 
poenitentiae,  and  there  is  always  a 
locus  poenitentiae  when  the  supposed 
donor  may  at  any  time  undo  what  he 
has  done."  Bauernschmidt  v.  Bauern- 
schmidt,  97  Md.  35,  54  Atl.  637, 
quoted  in  part  with  approval  in  Har- 
vey V.  Stowe,  219  Fed.  17,  aft'  'd  241  U. 
S.  199,  60  L.  Ed.  953. 

"The  gift  of  a  right  of  action  for 
conversion  of"  the  stock,  "or  of 
the  possibility  of  compelling  a  deliv- 
ery or  transfer  of  it  by  a  suit  in  equi- 
ty, is  not  sufficient,  when  the  donor 
retains  the  unrestrained  power  to 
place  the  title,  possession,  and  control 
of  the  stock  beyond  the  reach  of  the 
donee  at  any  time,  and  thereby  to  de- 
feat such  a  suit  in  equity."  Allen- 
West  Commission  Co.  v.  Grumbles,  129 
Fed.  287. 

There  is  no  valid  gift  where  it  is 
always  within  the  power  of  the  donor 
to  cancel  the  assignment  of  the  stock, 
and  make  such  other  disposition  of  it 
as  he  sees  fit.  Bailey  v.  Orange  Me- 
morial Hospital,  —  N.  J.  Eq.  — ,  102 
Atl.  7. 

In  order  to  constitute  a  gift  by  a 
husband  to  his  wife,  the  transfer  toi 
her  must  be  irrevocably  to  her  for  her 
separate  use.  Deming  v.  Williams,  26 
Conn.  226,  68  Am.  Dee.  386. 

Where  an  owner  of  stock  divided 
a  portion  thereof,  gratuitously,  among 
members  of  his  family,  and  later  took 
back,  handled  and  voted  the  stock  as 
business  exigencies  rendered  conven- 
ient, a  completed  gift  was  not  made. 
Bauernschmidt  v.  Bauernschmidt,  97 
Md.  35,  54  Atl.  637. 

Where  a  safe  deposit  box  was  rent- 
ed' by  a  husband  in  his  own  and  his 


wife's  naine,  each  having  a  right  of 
use  thereof,  it  being  agreed  that  the 
holding  was  as  "joint  tenants,  the 
survivor  *  *  *  to  have  access 
thereto  in  case  of  the  death  of 
either,"  and  securities  owned  by  the 
husband  were  placed  in  the  box  by  the 
husband,  who  gave  one  key  to  his 
wife,  retaining  the  other,  it  was  held 
that  there  wa;3  not  a  complete  gift  of 
the  securities  to  the  wife.  Bauern- 
schmidt V.  Bauernschmidt,  97  Md.  35, 
54  Atl.  637. 

In  First  Nat.  Bank  v.  Holland,  99 
"Va.  495i  55  L.  E.  A.  155,  86  Am.  St. 
Rep.  898,  39  S.  E.  126,. the  language 
used  by  the  donor  in  a  will  and  a  deed 
of  trust  in  respect  to  stock  which  he 
had  previously  given  to  his  wife  was 
held  to  be  a  recognition  of  the  gift 
as  previously  made  and  to  be  con- 
firmatory, rather  than  derogatory,  of 
her  prior  title. 

12  Crawf  ordsville  Trust  Co.  v.  Bam- 
sey,  55  Ind.  App.  40,  102  N.  E.  282, 
100  N.  E.  1049;  Teague  v.  Abbot,  51 
Ind.  App.  604,  100  N.  B.  27;  Sterling 
V.  Wilkinson,  83  Va.  791,  3  S.  E.  533. 

13  United  States.  Allen-West  Com- 
mission Co.  V.  Grumbles,  129  Fed.  287. 

Indiaoa.  Crawf  ordsville  Trust  Co. 
V.  Eamsey,  55  Ind.  App.  40,  102  N.  E. 
282,  100  N.  E.  1049;  Teague  v.  Abbot, 
51  Ind.  App.  604,  100  N.  E.  27. 

New  Hampshire.  Bean  v.  Bean,  71 
N.  H.  538,  53  Atl.  907;  Walker  v. 
Walker,  66  N.  H.  390,  27  L.  E.  A.  799, 
49  Am.  St.  Eep.  616,  31  Atl.  14. 

New  ■  Jersey.  Matthews  v.  Hoag- 
land,  48  N.  J.  Eq.  455,  21  Atl.  1054. 

Pennsylvania.  Reese  v.  Philadel- 
phia Trust,  Safe  Deposit  &  Insurance 
Co.,  218  Pa.  150,  120  Am.  St.  Bep. 
880,  67  Atl.  124. 

Rhode  Island.  Talbot  v.  Talbot,  32 
E.  I.  72,  Ann.  Cas,  1912  0  1221,  78 
Atl.  535. 
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the  mere  postponement  of  the  enjoyment  until  the  death  of  the  donor 
is  not  material,  and  will  not  defeat  it";  ^*  nor  will  the  fact  that  the 
donor  reserves  the  dividends,^*  or  the  fact  that  the  dividends  are  paid 
to  him.i®  "The  test  seems  to  be  whether  any  interest  in  the  prop- 
erty itself  has  been  retained  as  distinguished  from  the  mere  use  or 
enjoyment."^'  Nor,  after  a  gift  is  made  complete  by  delivery,  is 
it  necessary  that  the  donee  shall  retain  possession  of  the  stock,  but 
it  may  be  redelivered  to  the  donor,  as  the  agent  of  the  donee,  for 
safe-keeping  or  other  purposes.^'    And  hence  the  fact  that  the  donor 


Virginia.  Sterling  v.  Wilkinson,  83 
Va.  791,  3  S.  E.  533. 

The  property  must  be  delivered  ab- 
solutely" and  unconditionally,  and  the 
gift  must  take  effect  at  omce  and 
completely.  Crawfordsville  Trust  Co. 
V.  Ramsey,  55  Ind.  App.  40,  102  N.  E. 
282,  100  N.  E.  1049. 

"A  gift  inter  vivos  must  be  com- 
plete in  praesenti;  it  has  no  reference 
to  the  future."  Matthews  v.  Hoag- 
land,  48  N.  J.  Eq.  455,  21  Atl.  1054. 

14  Tucker  v.  Tucker,  138  Iowa  344, 
116  N.  W.  119. 

IB  California.  Calkins  v.  Equitable 
Building  &  Loan  Ass'n,  126  Cal.  531, 
59  Pae.  30. 

Iowa.  Tucker  v.  Tucker,  138  Iowa 
344,  116  N.  "W.  119. 

MaryUmd.  Snowden  v.  Crown  Cork 
&  Seal  Co.,  114  Md.  650,  Ann.  Cas. 
1912  A  679,  80  Atl.  510. 

Massachusetts.  Bone  v.  Holmes, 
195  Mass.  495,  81  N.  E.  290. 

New  York.  See  In  re  Cornell's  Es- 
tate, 170  N.  Y.  423,  63  N.  E.  445. 

16  Stone  V.  Hackett,  12  Gray  (Mass.) 
227;  First  Nat.  Bank  v.  Holland,  99 
Va.  495,  55  L.  E.  A.  155,  86  Am.  St. 
fiep,  898,  39  S.  E.  126. 

Especially  is  this  true  where  the 
donor  reserves  a  life  interest  in  the 
stock.  Larimer  v.  Beardsley,  130  Iowa 
706,  107  N.  "W.  935;  Talbot  v.  Talbot, 
32  B.  I.  72,  Ann.  Cas.  1912  C  1221,  78 
Atl.  535. 

17  Tucker  v.  Tucker,  138  Iowa  344, 
116  N.  W.  119. 

"United  States.    Harvey  v.  Stowe, 


219  Fed.  17,  aff'd  241  U.  S.  199,  60  L. 
Ed.  953. 

Iowa.  Tucker  v.  Tucker,  138  Iowa 
344,  116  N.  W.  119;  Larimer  v. 
Beardsley,  130  Iowa  706,  107  N.  W. 
935. 

Missouri.  Jones  v.  Jones,  —  Mo. 
App.  — ,  201  S.  W.  557. 

New  Jersey.  Matthews  v.  Hoag- 
land,  48  N.  J.  Eq.  455,  21  Atl.  .1054. 

New  York.  Richardson  v.  Emmett, 
61  App.  Div.  205,  70  N.  Y.  Supp.  546, 
rev'd  on  other  grounds  170  N.  Y.  412, 
63  N.  E.  440;  Crouse  v.  Judson,  41 
Misc.  338,  84  N.  Y.  Supp.  755. 

Rhode  Island.  Talbot  v.  Talbot, 
32  R.  L  72,  Ann.  Cas.  1912  C  1221,  78 
Atl.  535. 

' '  Where  there  has  been  a  completed 
gift,  the  mere  fact  that  naked  pos- 
session has  been  acquired  by  the 
donor  for  the  temporary  purpose  of 
enjoying  the  use  only,"  as  for  the 
collection  of  the  dividends,  "without 
intent  to  reinvest  him  with  title,  will 
not  disturb  it."  Tucker  v.  Tucker, 
138  Iowa  344,  116  N.  W.  119. 

So  it  may  be  redelivered  to  the 
donor  temporarily  to  enable  him  to 
vote  it,  etc.,  without  affecting  the 
donee's  title.  Harvey  v.  Stowe,  219 
Fed.  17,  aff'd  241  U.  S.  199,  60  L.  Ed. 
953. 

Delivery  of  an  assignment  in  trust 
to  the  trustee  is  not  defeated  by  a 
return  of  the  instrument  to  the 
donor.  Talbot  v.  Talbot,  32  R.  I.  72, 
Ann.  Cas.  1912  C  1221,  78  Atl.  535. 
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had  possession  of  and  exercised  dominion  over  the  stock  after  that 
time  is  subject  to  explanation.^' 

Gifts  causa  mortis,  are  conditional  on  the  death  of  the  donor,  and 
are  subject  to  be  defeated  in  case  he  survives,^"  and  this  is  true  regard- 
less of  whether  such  a  condition  is  expressed  when  the  gift  is  made.*^ 
But  with  this  exception  the  gift  must  be  absolute,  the  same  as  in  the 
case  of  gifts  inter  vivos,^^  and,  as  we  have  seen,  a  delivery  of  the  stock 
to  the  donee  is  equally  essential.^ 

§  3950.  Revocation.  A  gift  inter  vivos  of  stock,  when  once  made, 
cannot  be  revoked  or  recalled  by  the  donor  without  the  consent  of  the 
donee,^*  nor  can  the  subsequent  acts  of  the  donor,  to  which  the  donee 
is  not  a  party  and  to  which  he  does  not  consent,  affect  his  title.**    A 


19  Jones  V.  Jones,  —  Mo.  App.  — , 
201  S.  W.  557 ;  Richardson  v.  Emmett, 
61  N.  Y.  App.  Div.  205,  70  N.  Y.  Supp. 
546,  rev'd  on  other  grounds  170  N.  Y. 
412,  63  N.  E.  440.  See  also  In  re 
Brandreth's  Estate,  58  N.  Y.  App. 
Div.  575,  69  N.  Y.  Supp.  142,  rey'd 
169  N;  Y.  437,  58  L.  E.  A.  148,  62  N. 
E.  563, 

20  Arkansas.  Hateher  v.  Buf ord,  60 
Ark.  169,  27  L.  B.  A.  507,  29.  S.  "W. 
641. 

Indiana.  Crawfordsyille  Trust  Co. 
V.  Ramsey,  55  Ind.  App.  40,  102  N.  E. 
282,  100  N.E.  1049;  Teague  v.  Abbot, 
51  Ind.  App.  604,  100  N.  E.  27. 

Montana.  Leyson  v.  Davis,  17 
Mont.  220,  31  L.  E.  A.  429,  42  Pae. 
775,  writ  of  error  dismissed  170  U.  S. 
36,  42  L.  Ed.  939. 

New  Hampshire.  Bean  v.  Bean,  71 
N.  H.  538,  53  Atl.  907. 

New  Jersey.  Matthews  v.  Hoag- 
laiid,  48  N.  J.  Eq.  455,  21  Atl.  1054. 

ZlHatoher  v.  Buford,  60  Ark.  169, 
27  L.  E.  A.  507,  29  S.  W.  641;  Ley- 
son  V.  Davis,  17  Mont.  220,  31  L.  E. 
A.  429,  42  Pac.  775,  writ  of  error  dis- 
missed 170  U.  S.  36,  42  L.  Ed.  939. 

The"  condition  is  always  implied 
when  the  gift  is  one  causa  mortis. 
Bean  v.  Bean,  71  N.  H.  538,  53  Atl. 
907. 

22  Leyson   v.   Davis,   17   Mont.   220, 


31  L.  R.  A.  429,  42  Pac.  775,  writ  of 
error  dismissed  170  U.  S.  36,  42  L. 
Ed.  939. 

The  gift  is  subject  only  to  the  con- 
dition that  it  will  be  defeated  by  the 
survival  of  the  donor.  Teague  v.  Ab- 
bot, 51  Ind.  App.  604,  100  N.  B.  27. 

23  See  §  3947,  supra. 

24  Illinois.  Coffey  v.  Coffey,  179  Dl. 
283,  53  N.  E.  590,  aff'g.74  111.  App. 
241. 

Indiana.  Teague  v.  Abbot,  51  Ind. 
App.  604,  100  N.  E.  27. 

New  Jersey.  Walker  v.  Joseph 
Dixon  Crucible  Co.,  47  N.  J.  Eq.  342, 
20  Atl.  885. 

New  York.  In  re  BuUard's  Estate, 
70  App.  Div.  207,  78  N.  Y.  Supp.  491. 

Pennsylvania.  In  re  Delamater's 
Estate,  1  Whart.  362. 

2B  Tucker  v.  Tucker,  138  Iowa  344, 
116  N.  W.  119;  First  Nat.  Bank  v. 
Holland,  99  Va.  495,  55  L.  R.  A.  155, 
86  Am.  St.  Eep.  898,  39  S.  E.  126. 

The  title  of  the  donee  cannot  be. af- 
fected by  the  fact  that  the  donor  sub- 
sequently carries  the  stock  on  his  pri- 
■\ate  books  as  though  it  were  his  own. 
Harvey  v.  Stowe,  219  Fed.  17,  aff'd 
241  U.  S.  199,  60  L.  Ed.  953. 

The  donor  cannot  thereafter  sell  the 
stock  to  another.  Cushman  v.  Thayer 
Mfg.  Jewelry  Co.,  76  N.  Y.  365,  32 
Am.  Eep.  315. 
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gift  eausa  mortis,  on  the  other  hand,  may  be  revoked  at  any  time 
before  his  death,*^  and  it  is  generally  held  that  his  recovery  will  ipso 
facto  work  a  revocation.'^'''  ■ 


XXVin.    MEMBEKSHIP    IN    CORPORATIONS 

§  3951.  Power  to  admit  members  or  to  exclude  from  membership. 

In  the  absence  of  restrictions  in  its  charter,  a  corporation  has  the 
implied  or  incidental  power  to  admit  new  members.^'  And  when  the 
charter  does  not  regulate  or  restrict  the  admission  of  new  members, 
the  whole  matter  is  within  the  control  of  the  corporation.^'  In  the 
absence  of  charter  or  statutory  restrictions,  a  corporation  may  de- 
termine who  shall  be  admitted  to  membership,  and  how  they  shall  be 
admitted.  It  may  exclude  any  person  whom  it  deems  unfit  for  mem- 
.  bership.  Indeed,  in  the  absence  of  restrictions,  it  may  act  arbitrarily, 
and  exclude  any  persons  it  may  see  fit,  and  the  courts  have  no  power 
to  interfere.^"    So  when  it  offers  stock  for  sale,  it  has  the  right  to 


26  Arkansas.  Hktcher  v.  Buford, 
60  Ark.  1B9,  27  L.  E.  A.  507,  29  S.  W. 
641. 

Indiana.  Crawfordsville  Trust  Co. 
V.  Eamsey,  55  Ind.  App.  40,  102  N. 
E.  282,  100  N.  E.  1049. 

Montana.  Leyson  v.  Davis,  17  Mont. 
220,  31  L.  K.  A.  429,  42  Pac.  775, 
writ  of  error  dismissed  170  U.  S.  36, 
42  L.  Ed.  939. 

New  York.  Grymes  v.  Hone,  49  N. 
Y.  17,  10  Am.  Eep.  313;  Collins  v. 
ColUns,  11  Misc.  28,  31  N.  Y.  Supp. 
1017. 

Oklalioma.  Apache  State  Bank  v. 
Daniels,  32  Okla.  121,  40  L.  E.  A.  (N. 
S.)  901,  Ann.  Gas.  1914  A  520,  121 
Pac.  237. 

27  Crawfordsville  Trust  Co.  v.  Eam- 
sey, 55  Ind.  App.  40,  102  N.  E.  282, 
100  N".  E.  1049;  Teague  v.  Abbot,  51 
Ind.  App.  604,  100  N.  E.  27;  Leyeon 
V.  Davis,  17  Mont.  220,  31  L.  E.  A. 
429,  42  Pac.  775,  writ  of  error  dis- 
missed 170  IT.  'S.  36,  42  L.  Ed.  939; 
Apache  State  Bank  v.  Daniels,  32 
Okla.  121,  40  L.  E.  A.  (N.  S.)  901, 
Ann.  Cas.  1914  A  520,  121  Pac.  237. 

28  A  statute  incorporating  certain 
persons  and  their  associates  a^  a  his- 
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torical  society,  and  providing  that 
they  and  their  successors  shall  be 
capable  of  enjoying  all  privileges  and 
franchises  incident  to  a  corporation, 
gives  the  corporation,  as  one  of  its  in- 
cidental powers,  the  right  to  admit 
new  members.  State  v.  Sibley,  25 
Minn.  387. 

29  State  v.  Sibley,  25  Minn.  387; 
EUerbe  v.  Faust,  119  Mo.  653,  25  L. 
E.  A.  149,  25  S.  W.  390;  Diligent  Fire 
Co.  V.  Com.,  75  Pa.  St.  291. 

Minors  may  be  admitted  as  mem- 
bers of  mutual  benefit  societies  and 
other  nonstock  corporation^,  in  the 
absence  of  provision  to  the  contrary. 
Chicago  Mut.  Life  Indemnity  Ass'n  v. 
Hunt,  127  111.  257,  2  L.  B.  A.  549,  20 
N.  B.  55. 

Comditions  as  to  age  may  be  waived. 
McCoy  V.  Eoman  Catholic  Mut.  Ins. 
Co.,  152  Mass.  272,  25  N.  E.  289;  Mor- 
rison V.  Wisconsin  Odd  Fellow's  Mut. 
Life  Ins.  Co.,  59  Wis.  162,  18  N.  W. 
13. 

SOlUinoisi.  American  Live  Stock 
Commission  Co.  v.  Chicago  Live  Stock 
Exchange,  143  111.  210,  18  L.  E.  A. 
190,  36  Am.  St.  Eep.  385,  32  N.  E. 
274. 
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select  the  purchasers,  and  may  sell  to  one  man  and  refuse  to  sell  to 
another.'^ 

A  corporation,  however,  has  no  power  to  exclude  persons  from 
membership  in  violation  of  its  charter  or  enabling  act,  or  to  enact 
by-laws  as  to  the  admission  or  qualification  of  members  which  con- 
flict with  its  charter  or  the  general  law,  or  its  articles  of  association, 
or  which  are  contrary  to  public  policy.'^ 


Miimesota.  State  v.  Sibley,  25 
Minn.  387.  See  Blien'  v.  Band,  77 
Minn.  110,  46  L.  E.  A.  618,  79  N.  W, 
606. 

Missouri.  Ellerbe  v.  Faust,  119  Mo. 
653,  25  L.  E.  A.  149,  25  S.  W.  390. 

New  Jersey.  Varick  v.  Medical 
Society  of  New  Jersey,  38  N.  J.  L. 
377. 

New  York.  McKane  v..  Adams,  123 
N.  Y.  609,  20  Am.  St.  Eep.  785,  25  N. 
B.  1057;  People  v.  Hol^tein  Friesian 
Ass'n,  41  Hun  439,  16  Abb.  N.  Gas. 
307. 

Pennsylvania.  See  Hughes  v.  Farm- 
ers'  Hay  &  Straw  Market  Asa'n,  20 
Pa.  St.  327. 

Wisconsin.  Holyoke  v.  Milbnann, 
151  "Wis.  551,  43  L.  E.  A.  (N.  S.)  790, 
139  N.  W.  392. 

It  is  ordinarily  for  the  corporation 
to  determine  the  qualification  -and 
election  of  its  members,  and  the  mode 
of  procedure  is  within  its  discretion. 
Varick  v.  Medical  Society  of  New 
'  Jersey,  38  N.  J.  L.  837. 

A  statute  incorporating  certain  per- 
sons named,  and  all  oi;hers  "hereafter 
duly  associated,  as  provided  by  the 
by-laws,"  to  promote  the  best  inter- 
ests of  owners  of  a  certain  breed  of 
cattle,  "and  thereby  the  public  gen- 
erally," does  not  require  the  corpora- 
tion ta  admit  to  membership  any 
owner  of  such  cattle  who  shall  apply, 
or  to  register  his  cattle  in  its  regis- 
try book.  People  v.  Holstein  Friesian 
Ass'n,  41  Hun  (N.  T.)  439,  16  Abb.  N. 
Cas.   (N.  Y.)   307. 

In  Blien  v.  Band,  77  Minn.  110,  46 
L.  E.  A.  618,  79  N.  W.  606,  it  was 


held  that  the  right  to  membership  in 
a  corporation  might,  by  a  provision 
in  its  articles  of  incorporation,  be  re- 
stricted to  persons  of  a  certain  na- 
tionality, where  the  provision  was  not 
inconsistent  with  any  statute. 

"Stock  in  a  corporation  is  not 
merely  property.  It  also  creates  a 
personal  relation  analogous  otherwise 
than  technically  to  a  partnership. 
*  *  *  There  seems  to  be  no  greater 
objection  to  retaining  the  right  of 
choosing  one's  associates  in  a  corpo- 
ration than  in  a  partnership."  Bar- 
rett V.  King,  181  Mass.  476,  63  N.  E. 
934. 

An  incorporated  board  of  trade,  aa 
a  voluntary  organization,  is  not  under 
obligation  to  admit  any  particular 
person  to  membership.  People  v. 
Board  of  Trade  of  Chicago,  224  Bl. 
370,  79  N.  E.  611. 

As  to  the  validity  of  by-laws  re- 
quiring stockholders  to  offer  their 
stock  to  the  corporation  or  its  mem- 
bers before  selling  the  same  to  others, 
see  §  513,  supra. 

As  to  the  validity  of  contracts  to 
this  effect,  see  §  3762,  supra. 

31  Holyoke  v.  Millmann,  151  Wis. 
551,  43  L.  E.  A.  (N.  S.)  790,  139  N. 
W.  392. 

32  When  the  charter  of  a  corpora- 
tion limits  the  membership  to  active 
members,  a  by-law  authorizing  the  ad- 
mission of  merely  contributing  mem- 
bers is  void.  Diligent  Fire  Co.  v. 
Com.,  75  Pa.  St.  291. 

A  corporation  organized  under  a 
law  authorizing  the  formation  of  eor- 
poratiorns  for  the  promotion  of  literary 
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§3952.  Acquisition  of  membership: — Necessity  for  contract.     In 

order  that  a  person  may  be  made  or  become  a  member  of  a  private 
porporation,  of  whatever  character,  there  must  be  a  valid  and  com- 
pleted contract  between  him  and  the  corporation.**    No  man  can  be 


aid  seientifio  pursuits  cannot  pass 
valid  by-laws  limiting  the  qualifica- 
tion for  membership  to  persons  who 
are  Irish,  or  of  Irish  parentage,  and 
who  are  Eoman  Catholics,  and  pro- 
viding for  the  appointment  of  a 
Eoman'  Cathalie  bishop  as  spiritual 
director.  People  v.  Young  Men's 
Father  Matthew  Total  Abstinence 
Benev.  Society,  41  Mich.  67,  1  N.  W. 
931. 

,  Under  the  Minnesota  statutes  in- 
corporating the  Union  Depot  Com- 
pany of  St.  Paul  for  the  benefit  of 
railroads  entering  that  city,  to  be 
open  to  all  such  roads  then  or  there- 
after constructed,  authorizing  such 
companies  to  subscribe  for  stock  in 
said  corporation,  and  prohibiting  any 
unjust  discrimination  against  any 
company  using  or  desiring  to  use  the 
depot,  and  also  providing  foi'  the  di- 
vision of  shares,  but  fixing  no  price, 
it  was  held  that,  where  five  companies 
had  become  stockholders  by  purchas- 
ing shares  at  par,  a  company  subse- 
quently entering  the  city  was  entitled 
to  become  a  stockholder  by  purchas- 
ing shares  at  par.  St.  Paul  Union 
Bepot  Co.  V.  Minnesota  &  N.  W.  E. 
Co.,  47  Minn.  154,  13  L.  E.  A.  415,  49 
N.  W.  646. 

It  was  also  held  that,  where  all  the 
authorized  stock  was  taken  by  rail- 
road companies  who  were  stockholders, 
they  might  be  compelled  to  surrender 
so  much  as  was  necessary  to  entitle 
the  incoming  company  to  equal  rights. 
St.  Paul  Union  Depot  Co.  v.  Minne- 
sota &  N.  W.  E.  Co.,  47  Minn.  154,  13 
I-'.  E.  A.  415,  49  N.  W.  646. 

If  a  statute  gives  persons  the  right 
to  subscribe  for  stack  in  a  corpora- 
tion, and  the  corporation  or  its  offieera 
wrongfully    rfefuse    to    receive    their 


subscriptions,  they  may  maintain  an 
action  against  the  corporation  for 
damages.  Lallande  v.  Louisiana  State 
Ins.  Co.,  9  La.  326;  Walden  v.  Union 
Bank,  6  La.  248;  Union  Bank  v.  Mc- 
Donough,  5  La.  63. 

It  is  otherwise  if  the  board  of  di- 
rectors acted  under  an  honest  mis- 
take. Walden  v.  Union  Bank,  6  La. 
248. 

38  United  States.  Foote  v.  Ander- 
son, 123  Fed.  659. 

C^ifomia.  Shattuek  &  Desmond 
Warehouse  Co.  v.  Gillelen,  154  Cal. 
778,  99  Pac.  348;  Welch  v.  Gillelen, 
147  Cal.  571,  82  Pac.  248. 

Connecticut.  I^sh  v.  Smith,  73 
Conn.  877,  84  Am.  St.  Eep.  161,  47  Atl. 
711. 

Indiana.  Butler  University  v. 
Scoonover,  114  Ind.  381,  5  Am.  St. 
Eep.  627,  16  N.  E.  642. 

New  Jersey.  Ecuadorian  Ass'n  v. 
Ecuador  Co.,  71  N.  J.  Eq.  757,  65  Atl. 
1051,  afC'g  70  N.  J.  Eq.  277,  61  Atl. 
481. 

New  York.  Glenn  v.  Garth,  133  N. 
Y.  18,  31  N.  E.  344,  30  N.  E.  649. 

Wisconsin.  Holyoke  v.  Millmann, 
151  Wis.  551,  43  L.  E.  A.  (N.  S.)  790, 
139  N.  W.  392. 

"It  is  clear  that  a  corporation  by 
its  own  act  cannot  make  one  its  share- 
holder, nor  can  one  make  himself  a 
shareholder  without  the  consent  of 
the  corporation.  The  corporation  may 
evidence  its  assent  to  the  creation  of 
the  relation  by  placing  on  its  books 
the  name  of  one  as  a  shareholder,  and 
that  act  may  evidence,  as  against  the 
company,  the  contract,  and  a  person, 
by  knowledge  of  and  acquiescence  in 
such  act,  may  be  held  a  stockholder; 
but  it  is  equally  clear  that,  this  re- 
lation being  one  based  on  mutual  con- 
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made  a  member  of  a  private  corporation  without  his  consent,  express 
or  implied.^*    Thus,  as  was  shown  in  another  chapter,  a  special  act 


sent,  neither  party  by  its  or  his  own 
separate  act  can  create  it.  It  re- 
quires assent  of  both  to  bind.  If, 
now,  the  act  of  the  corporation  in 
placing  one 's  name  in  its  list  of  ptoek- 
holders  is  accepted  by  the  court  as 
evidence  that  the  person  named  is  a 
shareholder,  and  if  a  jury  is  permitted 
to  find  a  verdict  based  alone  on  proof 
of  such  act,  it  is  clear  that  the  go- 
Called  contract  thus  enforced  is  made 
for  the  defendant,  not  by  his  own  act 
or  consent,  but  by  a  rule  of  evidence. 
That  such  should  be  the  case  is  con- 
trary to  our  sense  of  right.  The  es- 
sence at  a  contract  is  consent  to  be 
bound.  Contracts  are  enforced  be- 
cause they  represent  the  undertakings 
of  the  contracting  parties.  Represent- 
ing the  agreements  of  the  parties 
thereto,  their  sanctity  is  such  that  the 
Federal  Constitution  forbids  their  im- 
pairment by  the  state.  Assuredly  the 
law  which  affords  them  this  high  re- 
gard, and  prevents  their  impairment 
because  they  represent  the  assent  of 
the  contractors,  should  not  by  a  rule 
of  evidence  force  into  a  contract  one 
who  has  given  no  consent  or  done  no 
act  or  omitted  to  do  nothing  from 
which  consent  could  be  implied.  If, 
however,  the  act  of  the  corporation 
alone  in  entering  one's  name  aa  a 
stockholder  is  evidence  of  a  contract, 
it  is  clear  that  the  law  by  its  rule  of 
presumption,  and  not  the  party  by  his 
act  or  will,  has  created  the  alleged 
contract.  We  cannot  sanction  any 
course  which  thus  dispenses  with  the 
element  of  ccmsent,  express  or  implied, 
as  the  basis  and  ground  work  of  a  con- 
tract." Foote  V.  Anderson,  123  Fed. 
659. 

"It  must  appear  that  the  minds  of 
the  parties  met,  that  the  defendants 
agreed  to  be  and  become  stockholders 
in  the  corporation  with  the  privileges 


and  responsibilities  of  that  relation, 
and  that  the  corporatiom  accepted  them 
as  such."  Glenn  vi  Garth,  133  N.  T. 
18,  31  N.  E.  344,  30  N.  E.  649. 

In  Mann  v.  German-American  Inv. 
Co.,  70  Neb.  454,  97  N.  W.  600,  the 
holder  of  a  contract  purporting  to  be 
for  the  purchase  and  sale  of  a  dia- 
mond, issued  by  a  so-called  tontine 
company,  was  held  not  to  have  thereby 
become  a  staekholder  in  the  company. 

See  also  §  521,  supra. 

34  United  States.  Keyser  v.  Hitz, 
133  tr.  S.  138,  33  L.  Ed.  531;  Foote  v. 
Anderson,  123  Fed.  659;  Hecht,  Lieb- 
mann  &  Co.  v.  Phenix  Woolen  Co.,  121 
Fed.  188;  Williams  v.  American  Nat. 
Bank  of  Arkansas  City,  Kansas,  85 
Fed.  376;  Brown  v.  Finn,  34  Fed.  124. 

California,.  Shattuck  &  Desmond 
Warehouse  Co.  v.  Gillelen,  154  Cal. 
778,  99  Pac.  348;  Welch  v.  Gillelen, 
147  Cal.  571,  82  Pac.  248. 

Indiana.  State  v.  Dawson,  16  Ind. 
40., 

Massachusetts.  Ellis  v.  Marshall,  2 
Mass.  269,  3  Am.  Dec.  49. 

Minnesota.  Basting  v.  Northern 
Trust  Co.,  61  Minn.  307,  63  N.  W.  721. 

New  York.  Glenn  v.  Garth,  133  N. 
Y.  18,  31  N.  E.  344,  30  N.  E.  649; 
Eichards  v.  Eobin,  178  App.  Div.  535, 
165  N.  Y.  Supp.  780;  Eichards  v.  Aok- 
erman,  175  App.  Div.  746,  162  N.  Y. 
Supp.  657. 

Virginia.  Yeaton  v.  Bank  of  Old 
Dominion,  21  Gratt.  593. 

"The  relation  of  stockholder  to  a 
corporation  is  one  otf  contract,  either 
express  or  implied.  It  only  exists  • 
when  a  party  has  either  expressly 
consented  to  become  a  stockholder,  or 
his  conduct  is  such  that  in  law  his 
consent  will  be  implied."  Welch  v. 
Gillelen,  147  Cal.  571,  82  Pac.  248. 

"Such   a  contract  may  be  express 
.  or  implied,  but  it   exists   only  when 
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purporting  to  incorporate  certain  persons,  naming  them,  can  only 
have  the  effect  of  incorporating  such  of  the  persons  named  as  consent 
or  join  in  accepting  the  act.^^  Nor  can  the  mere  act  of  a  corporation 
in  placing  a  person's  name  on  its  list  of  stockholders,  or  the  mere 
transfer  of  stock  to  him  on  the  corporate  books,  or  the  issuance  of  a 
certificate  in  his  name,  make  him  a  stockholder,  where  it  is  done  with- 
out his  knowledge  or  consent.^® 

On  the  other  hand,  a  person  cannot  acquire  membership  in  a 
private  corporation  without  the  consent  of  the  corporation,  express 
or  implied,  given  either  by  the  stockholders  or  members  collectively, 
as  constituting  or  representing  the  corporation,  or  by  its  directors 
or  other  authorized  ofBcers  or  agents.''  As  we  have  seen  in  a  prior 
chapter,  a  mere  subscription  for  shares  in  a  corporation  cannot  con- 
stitute the  subscriber  a  member  of  the  corporation  until  it  is  either 
expressly  or  impliedly  accepted  by  the  corporation,  unless  the  cor- 
poration has  offered  its  shares,  so  that  the  subscription  is  an  accept- 
ance of  its  offer.^8 

A  corporation  may  be  estopped  to  deny  that  a  person  is  a  stock- 
holder, as  for  example,  where  it  has  issued  a  share  of  stock  and  has 
recognized  the  party  to  whom  the  issue  was  made  as  a  stockholder, 
and  has  granted  to  him  the  usual  rights  and  privileges  of  member- 
ship.'* 

bath  parties  liave  expressly  consented  "6  See  §  239  et  seq.,  siipra. 

to  its  creation,  or  have  so  acted  that  36  See   §  4182,  infra. 

the  law  implies  consent.     It  is  clear  37  United  States.     Foote  v.  Ander- 

that   a    corporation    by    its    own    act  son,  123  Fed.  659. 

cannot    make    one    its    shareholder."  Ulinois.    American  Live  Stock  Com- 

Foote  V.  Anderson,  123  Fed.  659.  mission  Co.  v.  Chicago  Live  Stock  Ex- 

A  person  who  neither  signed  a  sub-  change,  143  111.  210,  18  L.  E.  A.  190, 

seription  list   himself  nor   authorized  36  Am.  St.  Rep.  385,  32  N.  E.  274. 

any  one  to  sign  his  name  thereto  can-  Maine.     Starrett  v.  Rockland  Fire 

not  be  held  liable  as  a  stockholder  al-  &  Marine  Ins.  Cc,  65  Me.  374. 

though    his    name    appears    thereon.  New  Jersey.     See  Columbia  Council 

Silvain  v.  Benson,  83  Wash.  271,  145  No.  77,  Jr.  O.  U.  A.  M.  of  Matawan 

Pae.  175.  v.  Belmar  Building  &  Loan  Ass'n  (N. 

A  person  cannot  be  made  a  stock-  J.  Eq.),  54  Atl.  142. 

holder   through   the   error    or   conniv-  Wisoonsln.     Holyoke   v.   Millman'n, 

anee    of    another    and    without    his  151  Wis.  551, 43  L.  R.  A.  (N.  S.)  790, 

knowledge.    Bartlett  v.  Stephens,  137  139  N.  "W.  392. 

Minn.  213,  163  N.  "W.  288.  38  See  §  521  et  seq.,  supra. 

An  incorporated  board  of  trade  is  39  See  §  720,  supra, 

a  voluntary  association,  and  no  per-  Where  stock  is  issued  before  a  legal 

son  is  obliged  to  join  it.     People  v.  incorporation  is  effected,  and  the  cor- 

Board  of  Trade,  224  111.  370,  79  N.  E.  poration,    after    incorporation,    recog- 

611.  nizes  the  parties  to  whom  it  was  issued 

See  also  §  521,'  supra,  as  stockholders,  it  will  not  be  heard 
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On  the  other  hand,  one  who  is  sought  to  be  held  liable  as  a  stock- 
holder may  be  estopped  to  deny  that  he  is  one.*" 

§  3953.  —  Joint  stock  corporations.  Most  of  the  modem  business 
corporations  are  stock  corporations, — ^that  is,  corporations  having  a 
capital  stock  divided  into  shares.  Persons  who  own  these  shares  are 
the  members  of  the  corporation.  Shares  in  such  a  corporation  may 
be  acquired  in  various  ways,  but  in  all  eases  there  is  a  contract  rela- 
tion between  the  corporation  and  the  shareholder  or  stockholder. 

As  we  have  seen,  shares  of  stock  may  be  acquired  by  virtue  of  a  sub- 
scription therefor  made  before  or  after  the  corporation  is  formed,*^ 
or  by  purchase  from  the  corporation  after  it  is  formed.*^ 

Shares  of  stock,  with  the  resulting  membership  in  the  corporation, 
may  also  be  acquired  by  trajisfer  from  the  original  or  a  subsequent 
holder.  One  of  the  incidents  of  a  joint  stock  corporation  is  that 
the  shares  therein,  represented  generally  by  certificates  of  stock,  are 
transferable  by  the  holders,  without  the  consent  of  the  other  stock- 
holders, or  of  the  corporation,  except  in  so  far  as  such  consent  is 
implied  as  a  matter  of  law  from  the  nature  of  the  corporation.  When 
a  corporation  issues  shares  of  its  capital  stock,  it  impliedly  consents, 
and  all  the  other  stockholders  impliedly  consent,  in  the  absence  of 
express  stipulation  to  the  contrary,  that  the  shares  may  at  any  time 
be  transferred  by  the  holder,  and  no  further  consent  is  necessary.*' 
The  transferee  of  the  shares,  by  reason  of  his  ownership  thereof, 
becomes  a  member  of  the  corporation,  and  assumes  contract  rela^ 
tions  with  it  as  such,  in  the  place  of  the  transferrer.**  As  we  have 
seen,  shares  of  stock  may  thus  be  transferred  by  act  of  the  parties 
as  by  a  sale  *^  or  gift,*®  or  by  operation  of  law,  as  in  the  case  of  the 
holder.'s  death,  when  they  vest  in  his  executor  or  administrator,***  or, 
in  some  states,  on  a  sale  under  attachment  or  execution.*'' 

§  3954.  —  Corporations  not  having  a  capital  stock — General  prin- 
ciples. There  are  many  corporations,  called  "nonstock  corpora- 
tions," which  have  no  capital  stock  divided  into  shares.    Membership 

to  deny  that  they  are  sueh.    Thorpe  v.  *2  See     subd.   xxv,     this     chapter, 

Pennock  Mercantile  Co.,  99  Minn.  22,  supra. 

9  Ann.  Cas.  229,  108  N.  W.  940.  «  See  §  3758  et  seq.,  supra. 

40  See  §  716  et  seq.,  supra.  *4  See  §  3768  et  seq.,  supra. 

That  a  person  who  voluntarily  per-  45  See  subd.  xxv,  this  chapter,  supra, 

niits  his  name  to  stand  on  the  corpo-  46  See     subd.     xxvii,    this    chapter, 

rate  books  as  a  stockholder  is  estopped  supra. 

as  against  creditors  to  deny  that  he  46a  See  §  3429. 

is  one,  see  §  4182,  infra,  47  See  §  3436  et  seq.,  supra, 

41  See  Chap.  17,  supra. 
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in  such  a  corporation  is  acquired  by  a  contract  with  the  corporation, 
the  mode  of  entering  into  which  will  vary  according  to  the  charter 
and  by-laws  of  the  particular  corporation.  Of  this  character  are 
most  of  the  stock  and  produce  exchanges,  and  like  bodies,  incor- 
porated social,  literary,  scientific  or  political  clubs  or  societies,  mutual 
insurance  and  benefit  companies,  and  the  like.  Membership  in  such 
corporations  is  usually  evidenced  by  a  certificate  or  policy  of  some 
kind  issued  by  the  corporafion,  and  showing  that  the  person  named 
therein,  or  the  holder,  is  entitled  to  the  rights  of  membership.  Cer- 
tificates of  membership  in  such  corporations  may  be  transferable, 
but  they  are  not  necessarily  so.  "Whether  they  are  or  not,  depends 
upon  the  charter  and  constitution  or  by-laws  of  the  corporation, 
and  the  terms  of  the  contract  between  it  and  its  members.** 

Signing  of  the  constitution  and  by-laws  of  a  nonstock  corporation 
(as  of  an  incorporated  Odd  Fellows'  lodge),  by  the  terms  of  which 
the  signers  agree  to  support  the  same,  and  pay  all  legal  dues,  etc., 
and  are  admitted  to  membership,  constitutes  the  making  of  a  valid 
contract  of  membership  between  the  signer  and  the  corporation,  sup- 
ported upon  each  side  by  a  sufficient  consideration.*®  A  contract  of 
membership  in  mutual  benefit  and  insurance  companies,  and  like 
corporations,  is  usually  effected  by  an  application  for  membership 
in  a  particular  form  and  its  acceptance,  and  the  issuance  to  the 
applicant  of  a  policy  or  certificate  of  membership.^"*    But  this  is  not 

48  See  Dade  Coal  Co.  v<  Penitentiary  50  See  Burlington  Voluntary  Relief 

Co.  No.  2,  119  Ga.  824,  47  S.  E.  338;  Department  v.  "White,  41  Neb.  547,  43 

American  Live  Stack  Commission  Co.  Am.  St.  Eep.  701,  59  N.  "W.  747;  Belle- 

V.  Chicago  Live  Stock  Exchange,  143  ville  Mut.  Ins.  Co.  v.  Van  Winkle,  12 

111.  210,  36  Am.  St.  Rep.  385,  32  N.  E.  N.  J.  Eq.  333;  Fuller  v.  Madison  Mut. 

274.                               '  Ins.  Co.,  36  "Wis.  599. 

"Within  the  meaning  of  the  Federal  Membership  in  a  mutual  insurance 

Bankruptcy   Act,   a   seat   or  member-  company  commences  with  the  taking 

ship    in    a    stock    exchange    may    be  out  of  a  policy  and  lasts  only  during 

deemed  property,  and  upon  the  bank-  the  term  of  the  policy.     This  is  true 

ruptcy  of  the  owner  thereof  pass  to  in  the  absence  of  any  provision  in  the 

the  trustee.     Page   v.   Edmunds,   187  charter    tc   the    contrary,    and   is    es- 

U.  S.  596,  47  L.  Ed.  318;  In  re  Gay-  pecially  true  where  the  charter  speci- 

lord,  111  Fed.  717.     See  also  Zell  v.  fically  so  provides.     Huber  v.  Martin, 

Baltimore    Stock   Exchange,   102   Md.  127  "Wis.  412,  3  L.  R.  A.  (N.  8.)  653, 

489,  4  L.  R.  A.   (N.  S.)   435,  62  Atl.  115  Am.   St.  Rep.   1023,   7  Ann.  Cas. 

808.  400,  105  N.  "W.  1031,  1135. 

And  see  standard  works   on  bank-  In    Sugg    v.    Farmers'    Mut.    Ins. 

ruptcy.  Ass'n   (Tenn.),   63  S.  "W.  226,  it  was 

WPalmetta  Lodge   No.   5,  I.  O.  O.  held   that   the   word   "stockholders," 

f.  V.  Hubbell,  2  Strobh.  (S.  C.)   457,  as  used  in  a  statute  relating  to  insur- 

'  49  Am.  Dec.  604.  anee  companies,  meant  in  the  case  of 
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always  necessary.  Neither  a  formal  application,  nor  the  issuance 
of  a  policy  or  certificate,  nor  a  formal  acceptance  of  the  applica- 
tion, where  there  is  one,  by  the  directors  of  the  corporation,  is  neces- 
sary, in  the  absence  of  an  express  provision  therefor,  if  a  completed 
contract  of  membership  has  in  fact  been  otherwise  made,  and  this 
may  be  shown  by  receipt  and  retention  of  fees,  premiums,  etc.,  or 
other  conduct.*^  In  every  ease,  however,  whether  the  contract  be 
shown  by  formal  writings  or  by  conduct,  the  minds  of  the  parties 
must  have  met,  and  there  must  be  a  completed  contract  of  member- 
ship.^2  The  corporation  is  not  liable  in  damages  for  breach  of  con- 
tract for  rescinding  its  action  in  electing  a  person  to  membership 
before  a  certificate  of  membership  has  been  issued  to  him.^*  Nor  is  it 
liable  for  the  false  statements  of  one  of  its  directors  leading  to  such 
rescission,  where  they  were  made  in  the  line  of  his  duty  as  a  director.'* 
The  charters  or  constitutions  of  mutual  benefit  associations  and 
other  corporations  of  like  character  usually  prescribe  certain  quali- 
fications for  membership,  and,  when  such  is  the  case,  only  persons 
coming  within  such  provisions  may  be  admitted.*^     So  membership 


assessment  companies,  those  who  had 
agreed  to  become  members  of  the  as- 
sociation and  to  pay  assessments. 

See  also  standard  works  on  fraternal 
benefit  associations  and  insurance. 

61  Burlington  Voluntary  Belief  De- 
partment V.  White,  41  Neb.  547,  43 
Am.  St.  Kep.  701,  59  N.  W.  747;  Eilen- 
berger  v.  Protective  Mut.  Fire  Ins. 
Co.,  89  Pa.  St.  464;  Cumberland  Val- 
ley Mut.  Protection  Co.  v.  Schell,  29 
Pa.  St.  31;  Susquehanna  Ins.  Co.  v. 
Perrine,  7  Watts  &  S.  (Pa.)  348;  Van 
Slyke  V.  Trempealeau  County  Farm- 
ers' Mut.  Fire  Ins.  Co.,  48  Wis.  683, 
5  N.  W.  236. 

52  American  Live  Stock  Commis- 
sion Co.  V.  Chicago  Live  Stock  Ex- 
change, 143  111.  210,  18  L.  E.  A.  190, 
36  Am.  St.  Bep.  385,  32  N.  E.  274; 
Com.  V.  Massachusetts  Mut.  Fire  Ins. 
Co.,  112  Mass.  ,116;  Baltimore  &  O. 
Employes'  Belief  Ass'n  v.  Post,  122 
Pa.  St.  579,  2  L.  E.  A.  44,  9  Am.  St. 
Bep.  147,  15  Atl.  885;  Matkin  v.  Su- 
preme Lodge  Knights  of  Honor,  82 
Tex.  301,  27  Am.  St.  Bep.  886,  18  S. 
W.  306;  Supreme  Lodge  of  Protection, 


Knights  and  Ladies  of  Honor  v.  Grace, 
60  Tex.  569. 

Deduction  by  a  railroad  company 
of  dues  to  an  employees'  relief  asso- 
ciation from  the  wages  of  an  employee 
does  not  amount  to  an  acceptance  of 
the  employee's  application  to  the  as- 
sociation for  membership,  or  make 
him  a  member,  although  the  constitu- 
tion and  by-laws  of  the  association 
authorize  the  railroad  company  to  col- 
lect dues  from  members,  it  not  appear- 
ing that  the  association  has  notified 
the  company  that  the  employee  has 
been  admitted  to  membership.  Balti- 
more &  O.  Employes'  Belief  Ass'n  v. 
Post,  122  Pa.  St.  579,  2  L.  E.  A.  44, 
9  Am.  St.  Eep.  147,  15  Atl.  885. 

BSDunn  v.  Knights  of  Gideon  Mut. 
Aid  Society,  151  N.  C.  133,  65  S.  E. 
761. 

64  Dunn  v.  Knights  of  Gideon  Mut. 
Aid  Society,  151  N.  C.  133,  65  S.  E. 
761. 

66  Societa  Unione  Fratellanza  Itali- 
ana  v.  Leyden,  225  Mass.  540,  L.  E. 
A.  1917  C  256,  114  N.  E.  738. 
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is  often  limited  to  persons  of  a  certain  age,*^  or  of  a  certain  religious 
denomination,*''  and  persons  engaged  in  certain  occupations  are  often 
made  ineligible  to  membership.**  Residence  in  the  state  under  whose 
laws  the  corporation  is  formed  is  not  essential  to  membership  in  the 
absence  of  such  a  requirement  in  the  statute  or  articles  of  incorpora- 
tion.*' 

§3955. Compliance  with  provisions  of  charter,  constitution 

or  by-laws.  In  order  that  membership  may  be  acquired  in  a  non- 
stock corporation,  the  provisions  of  its  charter,  constitution  and  valid 
by-laws  must  be  complied  with,  except  in  so  far  as  they  may  be  and 
are  waived.®"  When  the  valid  by-laws  of  a  corporation  fix  a  particu- 
lar mode  of  acquiring  membership  therein,  membership,  in  the  ab- 
sence of  a  waiver,  cannot  be  acquired  in  any  other  mode.  Nor  has 
a  court  of  equity  any  power  to  compel  the  corporation  to  issue  a 
certificate  of  membership  to  an  applicant  who  has  not  complied  with 
its  by-laws.*^    So  compliance  with  provisions  of  the  constitution  and 


■  66  Chicago  Mut.  Life  Indemnity 
Ass'ii  V.  Hun-t,  127  111.  257,  2  L.  R.  A. 
549,  20  N.  E.  55. 

Where  the  initiation  of  members 
over  a  stated  age  is  prohibited  by  the 
constitution  of  an  insuraijiee  society, 
the  acts  of  its  officers  or  agents  in 
admitting  members  over  the  specified 
age  are  null  and  void,  and  create  no 
liability  in  favor  of  the  beneficiaries 
of  a  xnember  so  wrongfully  admitted, 
at  least  unless  such  person  was  in- 
duced to  join  through  fraud  or  mis- 
representation of  thfi  officers  or  agents 
of  the  association.  Pirrung  v.  Su- 
preme Council  Catholic  Mut.  Ben. 
Ass'n,  104  N.  Y.  App.  Div.  571,  93  N. 
T.  Supp.  575. 

In  California  by  statute  member- 
ship in  co-operative  business  assoeia- 
tionis  is  limited  to  persons  over  18 
years  of  age.  Notwithstanding  this 
provision,  an  allegation  that  a  person 
was  under  the  age  of  18  at  the  time 
when  a  certificate  was  issued  to  him 
was  held  to  be  insufficient  to  warrant 
an  injunction  against  recognizing  the 
validity  of  such  certificate,  since  such 
person  may  have  reached  the  age  of 
18   before    the    action    was   brought. 


since  it  did  not  appear  that  he  ever 
claimed  any  right  under  the  certifi- 
cate. Willis  V.  Lauridson,  161  Gal. 
106,  118  Pac.  530. 

Conditions  as  to  age  may  be  waived. 
McCoy  V.  Roman  Catholic  Mut.  Ins. 
Co.,  152  Mass.  272,  25  N.  E.  289;  Mor- 
rison V.  Wisconsin  Odd  Fellows  Mut. 
Life  Ins.  Co.,  59  Wis.  162, 18  N.  W.  13. 

BVBonfitto  V.  San  Donato  Mut.  Ben. 
Ass'n,  62  Pa.  Super.  Ct.  248. 

58  Saloon  keepers  may  be  excluded 
by  a  by-law  of  a  mutual  benefit  asso- 
ciation. EUerbe  v.  Faust,  119  Mo. 
653,  25  L.  E.  A.  149,  25  S.  W.  390; 
Kreeek  v.  Supreme  Lodge,  F.  IT.  A., 
95  Neb.  428,  145  N.  W.  859. 

59  Willis  V.  Lauridson,  161  Cal.  106, 
118  Pac.  530. 

60  American  Live  Stock  Commission 
Co.  V.  Chicago  Live  Stock  Exchange, 
143  111.  210,  18  L.  R.  A.  190,  36  Am. 
St.  Rep.  385,  32  N.  E.  274;  Belleville 
Mut.  Ins.  Co.  V.  Van  Winkle,  12  N.  J. 
Eq.  333;  Matkin  v.  Supreme  Lodge 
Knights  of  Honor,  82  Tex.  301,  27  Am. 
St.  Rep.  886,  18  S.  W.  306. 

61  American  Live  Stock  Commission 
Co.  V.  Chicago  Live  Stock  Exchange, 
143  m,  ?10,  18  L,  R,  A.  190,  36  Am, 
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laws  of  the  association  requiring  initiation  is  essential  to  member- 
ship.^2  But  provisions  in  the  by-laws  as  to  formal  steps  to  be  taken 
to  acquire  membership  may  be  waived  by  the  corporation,  or  it  may 
be  estopped  to  assert  that  they  have  not  been  taken.^ 


St.  Eep.  385,  32  N.  E.  274.  See  also 
McKane  v.  Adams,  123  N.  Y.  609,  20 
Am.  St.  Eep.  785,  SSTST.  E.  1057. 

This  point  arose  in  an  Illinois  case, 
ill  which  membership  in  the  Chicagor 
Live  Stock  Exchange  was  claimed  by 
a  transferee  of  a  certificate  of  mem- 
bership therein.  It  appeared  that  the 
certificate  had  been  transferred  to  the 
complainant  by  one  who  was  a  mem- 
ber, but  that  the  complainant  had  not 
applied  for  membership.  The  by-laws 
of  the  corporation  provided  f Or  ad- 
mission to  membership  upon  the  writ- 
ten application  of  the  applicant 
indorsed  by  two  members,  approved 
by  seven  votes  of  the  board  of  direc- 
tors, and  upon  payment  of  an  initia- 
tion fee,  or  presentation  of  an' 
unimpaired  and  unforf eited  certificate 
of  membership,  duly  transferred,  and 
upon  signing  an  agreement  to  abide 
by  ^he  rules,  regulations,  by-laws,  and 
amendments  thereto,  of  the  corpora- 
tion. It  was  held  that  the  ownership 
of  such  a  certificate  did  not  constitute 
the  complainant  a  member  of  the  cor- 
poratiom,  or  entitle  it  to  any  rights  as 
such,  and  that  the  only  way  in  which 
it  could  avail  itself  thereof  was  by 
applying  for  membership  in  accord- 
ance with  the  by-laws,  and  tendering 
the  certificate  in  lieu  of  the  prescribed 
initiation  fee,  in  case  it  should  be  ad- 
mitted, or,  in  case  its  application 
should  be  rejected,  then  by  selling  the 
certificate  to  some  other  person  de- 
siring to  beoorme  a  member.  American 
live  Stock  Commission  Co.  v.  Chibago 
Live  Stock  Exchange,  143  111.  210,  36 
Am.  St.  Eep.  385,  32  N.  E.  274. 

62  Arkansas.  Supreme  Lodge 
Knights  &  Ladies  of  Honor  v.  John- 
son, 81  Ark.  -512,  99  S.  W.  834. 

Minnesota,      Lpudon    v.     Modem 


Brotherhood    of   America,    107   Minn. 
12,  119  N.  W.  425. 

Missouri.  Shartle  v.  Modern  Broth- 
erhood of  America,  139  Mo.  App.  433, 
122  S.  W.  1139;  Loyd  v.  Modern 
Woodmen  of  America,  113  Mo.  App. 
39. 

Nebraska.  Driscoll  v.  Modern 
Brotherhood  of  America,  77  Neb.  282, 
109  N.  W.  158. 

Texas.  Matkin  v.  Supreme  Lodge 
Knights  of  Honor,  82  Tex.  301,  27 
Am.  St.  Rep.  886,  18  S.  W.  306. 

A  by-law  of  a  secret  order  or  asso- 
ciation which  insures  the  lives  of  its 
members,  making  initiation  necessary 
to  membership  and  the  enjoyment  of 
the  benefits  attaching  thereto,  is  rea- 
sonable and  valid.  And  it  has  been 
held,  therefore,  that  where  the  consti- 
tution and  by-laws  of  such  an  associa- 
tion make  initiation  indispensable  to 
membership,  and  it  is  only  upon  the 
death  of  a  member  that  his  beneficiary 
is  entitled  to  receive  his  insurance, 
the  fact  that  a  person's  application 
for  membership  has  been  accepted, 
and  his  "propositiom  fee"  paid,  does 
not  make  him  a  member,  or  entitle  his 
beneficiary  to  any  insurance  in  the 
event  of  his  death  before  he  had  been 
initiated  as  a  member.  Matkin  v. 
Supreme  Lodge  Knights  of  Honor,  82 
Tex.  301,  27  Am.  St.  Eep.  886,  18  S. 
W.  306. 

63  Where  the  relief  department  of  a 
railroad  company,  in  the  nature  of  a 
mutual  insurance  company,  organized 
for  the  benefit  and  protection  of  rail- 
road employees  in  the  case  of  sickness 
or  death,  placed  an  employee's  name 
upon  the  roll  of  its  membership  at  his 
solicitation,  and  deducted  from  his 
wages  his  assessments  or  dues,  cm  the 
basis  of  membership,  with  knowledge 
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.  '  §  3956.  —  ■ —  Effect  of  fraud.  False  and  fraudulent  misrepre- 
sentations as  to  material  facts  by  an  applicant  for  membership  in  a 
corporation,  if  not  waived  by  the  corporation  with  knowledge  of  the 
facts,  will  entitle  it  to  rescind  the  contract  of  membership  and  ex- 
clude him,  upon  discovery  of  the  fraud.^*  But,  as  a  general  rule, 
misstatements  of  fact  do  not  amount  to  fraud,  and  are  no  ground 


of  the  fact  that  no  formal  application 
for  membership  had  been  m^de,  and 
no  physical  examination  had,  as  was 
required  by  its  by-laws,  it  was  held 
estopped  from  denying  his  member- 
ship in  an  action  by  his  widow  to  re- 
cover a  death  benefit.  Burlington 
Voluntary  Belief  Department  v. 
White,  41  Neb.  547,  43  Am.  St.  Eep. 
701,  59  N.  "W.  747. 

Officers  of  a  local  lodge  have  no 
authority  to  waive  provisions  of  the 
by-laws  of  the  order  requiring  initia- 
tion. Loyd  V.  Modern  Woodmen  of 
America,  113  Ma.  App.  19,  87  S.  W. 
530. 

Even  if  a  subordinate  lodge  of  a 
benefit  association  has  power  to  waive 
a  provision  of  the  constitution  and 
laws  of  the  supreme  lodge  making  in- 
itiation essential  to  membership,  the 
election  of  an  uninitiated  applicant 
for  membership  to  a  lodge  oflSce  does 
not  have  that  effect,  where  he  was 
never  admitted,  and  never  attended 
any  meetings  or  performed  any  of  tho 
duties  of  such  office.  Supreme  Lodge 
Knights  &  Ladies  of  Honor  v.  John- 
son, 81  Ark.  512,  99  S.  W.  834. 

In  Shartle  v.  Modern  Brotherhood 
of  America,  139  Mo.  App.  433,  122  S. 
W.  1139,  a  requirement  of  initiation 
was  held  not  to  have  been  waived. 

In  Driscoll  v.  Modern  Brotherhood 
of  America,  77  Neb.  282,  109  N.  W. 
158,  the  acceptance  of  dues  and  assess- 
ments by  the  secretary  of  a  subordi- 
nate lodge,  without  the  knowledge  or 
consent  of  the  association,  was  held 
not  a  waiver  by  the  association  of  the 
requirement  of  initiation  and  not  to 
estop  it  from  denying  that  an  unin- 


itiated person  making  such  payments 
was  a  member. 

Acceptance  of  assessments  does  not 
constitute  a  waiver  where  the  officers 
receiving  them  were  ignorant  of  their 
right  to  repudiate.  Loudon  v.  Modern 
Brotherhood  of  America,  107  Minn. 
12,  119  N.  W.  425. 

64 Maine.  Swett  v.  Citizens'  Mut. 
Relief  Society,  78  Me.  541,  7  Atl.  394. 

Massachusetts.  Cobb  v.  Covenant 
Mut.  Ben.  Ass  'n,  153  Mass.  176,  10 
L.  E.  A.  666,  25  Am.  St.  Eep.  619,  26 
N.  E.  230. 

Michigan.  Briesenmeister  v.  Su- 
preme Lodge  Knights  of  Pythias  of 
World,  81  Mich.  525,  45  N.  W.  977. 

Minnesota.  National  Council 
Knights  &  Ladies  of  Security  v. 
Turovh,  135  Minn.  455,  161  N.  W. 
225;  Eigler  v.  National  Council 
Knights  &  Ladies  of  Security,  128 
Minn.  51,  150  N.  W.  178 ;  Kulberg  v. 
National  Council  Knights  &  Ladies  of 
Security,  124  Minn.  437,  145  N.  W. 
1020;  Marcus  v.  Natiomal  Council 
Knights  &  Ladies  of  Security,  123 
Minn.  145,  143  N.  W.  265. 

Nebraska.  Krecek  v.  Supreme 
Lodge,  F.  U.  A.,  95  Neb.  428,  145  N. 
W.  859. 

New  York.  Pirrung  v.  Supreme 
Council  Catholic  Mut.  Ben.  Ass'n,  104 
App.  Div.  571,  93  N.  Y.  Supp.  575. 

Pennsylvania.  Bonfitto  v.  San  Do- 
nato  Mut.  Ben.  Ass'n,  62  Pa.  Super. 
Ct.  248. 

Texas.  Supreme  Euling  Fraternal 
Mystic  Circle  v.  Hansen,  —  Tex.  Civ. 
App.  — ,  161  S.  W.  54. 

See  standard  works  on  fraternal 
benefit  associations. 
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for  rescission,  in  the  absence  of  a  warranty,  if  they  were  made  in 
good  faith,  and  in  the  honest  belief  that  they  were  true.®^ 

§  3957.  Loss  of  membership — Traiisfer  of  shares  or  membership. 

The  usual  mode  in  which  a  person  ceases  to  be  a  member  of  a  cor- 
poration is  by  a  transfer  of  his  shares  or  membership.  As  we  have 
seen  in  previous  sections,  it  is  generally  an  incident  of  joint  stock 
corporations  that  the  shares  of  stock  shall  be  transferable  by  the 
holder  at  any  time,  subject  to  the  express  provisions  and  regulations 
prescribed  by  the  charter  or  articles  of  association  and  authorized 
by-laws  of  the  corporation.®^  And  when  a  valid  transfer  is  made, 
the  transferrer  ceases  to  be  a  member  of  the  corporation,  and  the 
transferee  takes  his  place.®'  Shares  of  stock  in  a  joint  stock  corpora- 
tion, however,  may  be  made  nontransferable  by  an  express  provision 
in  the  charter,  or  by  a  provision  in  the  by-laws  of  the  corporation, 
assented  to  by  all  the  stockholders,  provided  there  is  nothing  in  the 
charter  to  prevent.®® 

Whether  membership  in  a  nonstock  corporation  is  transferable 
depends  upon  the  charter  and  by-laws  of  the  corporation.  If  it  is 
transferable,  a  valid  transfer  has  the  same  effect  as  a  transfer  of 
shares  in  a  stock  corporation, — the  transferrer  is  no  longer  a  member, 
and  the  transferee  takes  his  place.®*  If  it* is  transferable  only  on 
compliance  with  certain  conditions,  a  transfer  does  not  become  ef- 
fective until  they  have  been  complied  with.'® 

§  3958.  —  Surrender  of  shares  or  withdrawal  from  membership. 

Shareholders'  of  a  stock  corporation  may  dispose  of  their  stock,  and 

65  Illinois  Masons'  Benev.  Society  v.  »8  See  §§  3759,  3760,  supra. 
Winthrop,  85  111.  537;  Supreme  Lodge  69  See  American  Livestock  Commis-  ■ 
Knights  of  Pythias  of  World  v.  Ed-  ^ion    Co.    v.    Chicago    Livestock    Ex- 
wards,  15  Ind.  App.  524,  41  N.  E.  850;  change,  143  III.  210,  18  L.  E.  A.  190, 
Seiverts  v.  National  Benev.  Ass  'n  of  36  Am.  St.  Eep.  385,  32  N.  E.  274. 
Minneapolis,   95  Iowa  710,  64  N.  "W.  70  Where   the   rules   of   a   board  of 
671;     Clapp     v.     Massachusetts     Ben.  trade   permit   a  transfer   of  "member- 
Ass 'n,  146  Mass.  519,  16  N.  E.  433.  ship  on  approval  of  the  transferee  by 

Compare,  in  cases  of  warranty,  the  board  of  directors  after  the  post- 
Smith  V.  Baltimore  &  O.  E.  Co.,  81  ing  of  notice,  a  transfer  is  not  com- 
Md.  412,  32  Atl.  181;  Cobb  v.  Cove-  pleted  until  the  conditions  have  been 
nant  Mut.  Ben.  Ass  'n,  153  Mass.  176,  complied  with,  and  until  that  time  the 
10  L.  E.  A.  666,  25  Am.  St.  Eep.  619,  transferrer  is  still  a  member  and  may 
26  N.  E.  230.  be    disciplined    as    such.     Bostedo   v. 

See    standard    works    on    fraternal  Board   of  Trade   of  Chicago,   227  111. 

benefit  associations.  90,  81  N.  E.  42,  aff 'g  130  111.  App.  560; 

66  See  §  3758  et  seq.,  supra.  Wood    v.    Chamber    of    Commerce    of 

67  See  §  3768  et  aeq.,  supra.  Milwaukee,  119  Wis.  367, 96  N.  W.  835, 
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so  cease  to  be  members  of  the  corporation.'''^  And,  under  some  stat- 
utes, the  corporation  may  itself  purchase  their  stock.''^  But,  strictly 
speaking,  a  stockholder  cannot  resign  from  the  corporation.''*  And 
he  cannot  surrender  his  stock  to  the  corporation  and  withdraw  its 
value  without  the  consent  of  the  corporation  until  the  winding  up 
stage  of  the  corporation  has  been  reached.''*  The  by-laws  may  per- 
mit a  member  to  withdraw  from  membership  upon  compliance  with 
certain  conditions,  although  still  retaining  his  stock,''*  and  where 
such  is  the  case  a  valid  withdrawal  terminates  his  liability  as  a 
member.''*  Of  course  a  by-law  permitting  stockholders  to  surrender 
their  stock  and  withdraw  from  membership  is  void  if  in  conflict  with 
the  constitution  or  statutes  of  the  state.'''' 
Members  of  incorporated  co-operative  associations  ''^  and  of  build- 


11  See  §  3768,  supra. 

T2  See  §  1134  et  seq.,  supra. 

73  Piealora  v.  Gulf  Co-operative  Co., 
68  N.  Y.  Misc.  331,  123  N.  Y.  Supp. 
980. 

74  Hammond  v.  A.  Vetsburg  Co.,  56 
ria.  369,  48  So.  419;  Mayfield  v.  Alton 
Eailway,  Gas  &  Electric  Co.,  100  111. 
App.  614,  judgment  afE'd  IgS  111.  528, 
65  N.  E.  100. 

75 In  Long  Island  Bottlers'  Union 
V.  S.  Liebmann's  Sons  Brewing  Co., 
83  N.  Y.  App.  Div.  146,  82  N.  Y.  Supp. 
561,  aff'd  180  N.  Y.  524,  72  N.  E.  1145, 
the  by-laws  permitted  member^  of  an 
association  to  resign  their  member- 
ship on  30  days'  notice,  although  still 
retaining  their  stock.  It  was  held  in 
this  case  that  the  notice  of  an  inten- 
tion to  resign  was  equivalent  to  a 
resignation  at  the  end  of  the  30  days, 
and  that  no  further  resignation  was 
required. 

76  Long  Island  Bottlers '  Union  v.  S. 
Liebmann's  Sons  Brewing  Co.,  83  N. 
Y.  App.  Div.  146,  82  N.  Y.  Supp.  561, 
aff'd  180  N.  Y.  524,  72  N.  E.  1145. 

77  A  by-law  permitting  any  stock- 
holder to  surrender  his  stock  and  with- 
draw from  the  corporation  on  giving 
notice,  and  providing  that  under  such 
eireumstanees  he  shall  receive  back 
M'hat  he  has  paid  upon  the  stock  vio- 
lates a  statute  prohibiting  the  with- 


drawal or  payment  to  stockholders  of 
any  part  of  the  capital  stock  except 
upon  its  dissolution.  Vercoutere  v. 
Gglden  State  Land  Co.,  116  Cal.  410, 
48  Pac.  375. 

In  Driscoll  v.  Lewiston  Equitable 
Co-operative  Society,  59  Me.  474,  it 
was  held  that  a  by-law  allowing  mem- 
bers of  a  co-operative  society  to  with- 
draw the  amounts  which  they  had  paid 
in  when  the  corporation  was  insolvent 
would  be  violative  of  a  statute  pro- 
hibiting the  division  of  the  corporate 
property  so  as  to  reduce  the  stock  be- 
low its  par  value  until  all  the  corpo- 
rate debts  are  paid,  and  then  only  for 
the  purpose  of  closing  its  concerns. 

In  Piealora  v.  Gulf  Co-operative  Co., 
68  N.'  Y.  Misc.  331,  123  N.  Y.  Supp. 
980,  a  by-law  providing  for  payment 
to  members  of  a  co-operative  company, 
who  resigned,  the  amount  paid  for 
their  stock,  was  held  to  be  unauthor- 
ized by  the  stock  corporation  law  and 
hence  invalid. 

See  generally  §  489,  supra. 

78  Under  the  Massachusetts  statutes, 
such  a  provision  in  the  by-laws  is, 
valid,  and  constitutes  an  agreement 
between  the  stockholder  and  the  cor- 
poration, under  which  the  former  has 
a  right  to  demand  back  the  money  he 
has  paid  to  the  corporation,  and  to 
maintain  an  action  for  it  in  case  the 
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ing  and  loan  associations'''  are  frequently  given  the  right  to 
withdraw  from  the  association  and  to  receive  back  what  they  have 
paid  in  on  surrender  of  their  stock.  And  it  has  been  held  that  a 
member  of  a  building  and  loan  association  may  sever  his  relations 
with  it  where  it  has  departed  from  its  plan  of  organization,  and 
abandoned  some  of  its  essential  features,  to  his  prejudice.*"  But  a 
co-operative  association  is  under  no  obligation  to  purchase  the  shares 
of  members  who  withdraw  where  there  is  no  provision  in  its  charter 


corporation  refuse^  to  pay.  Lindsay 
V.  Arlington  Co-operative  Ass'n,  186 
Mass.  371,  71  N.  B.  797,  and  cases 
there  cited;  Atwood  v.  Dumas,  149 
Mass.  167,  3  L.  E.  A.  416,  21  N.  B. 
236;  Delano  v.  Wild,  6  Allen  (Mass.) 
1,  83  Am.  Dec.  605;  Baxter  v.  Mcln- 
tire,  13  Gray  (Mass.)  168;  Merrill  v. 
Mclntire,  13  Gray  (Mass.)  157 ; 
Fuller  V.  Salem  &  D.  Loan  &  Fund 
Ass'n,  10  Gray  (Mass.)  94. 

A  by-law  permitting  withdrawals 
only  when  the  assets  of  the  corpora- 
tion exceed  its  liabilities,  does  not 
authorize  a  withdrawal  when  the  cor- 
poration is  insolvent.  Driscoll  v.  Lew- 
iston  Equitable  Co-operative  Society, 
59  Me.  474. 

In  Lindsay  v.  Arlington  Co-opera- 
tive Ass'n,  186  Mass.  371,  71  N.  E.  797, 
the  by-law  in  question  was  held  to  be 
a  positive  agreement  by  the  associa- 
tion tor  pay  a  member  an  amount  equal 
to  the  par  value  of  the  shares  which 
he  desired  to  withdraw,  and  not 
merely  to  give  it  an  option  to  take 
such  shares. 

In  Hartford  v.  Co-operative  Mut. 
Homestead  Co.,  128  Mass.  494,  it  was 
held  that  under  the  by-laws  of  a  co- 
operative building  association,  a  mem- 
ber desiring  to  withdraw  was  required 
to  give  notice  of  that  fact  to  the  cor- 
•  poration,  which  then  had  one  year  in 
which  to  repay  to  him  the  amount  paid 
in,  and  that  he  could  not  maintain  an 
action  to  recover  that  amount  until 
after  a  year  from  the  receipt  of  the 
notice  by  the  corporation. 

In  Lewiston  Co-operative  Society  v. 


Thorpe,  91  Me.  64,  39  Atl.  283,  where 
the  by-laws  permitted  members  to 
withdraw  their  shares  provided  no 
detriment  would  result  to  the  remain- 
ing shareholders,  it  was  held  that  a 
member  had  no  right  to  withdraw 'his 
shares  after  the  directors  had  voted 
to  allow  no  more  withdrawals  for  the 
pi'esent,  it  appearing  that  their  action 
was  authorized  by  the  by-laws  and 
warranted  by  the  condition  of  the 
corporation. 

In  Howe  Grain  &  Mercantile  Co.  v. 
Jones,  21  Tex.  Civ.  App.  198,  51  S.  W. 
24,  a  by-Jp,w  providing  that  on  the 
death  of  a  stockholder  his  stock  should 
be  paid  to  his  legal  representatives, 
was  held  to  create  a  valid  binding 
contract,  for  brea.ch  of  which  an  action 
would  lie. 

79  In  Vercoutere  v.  Golden  State 
Land  Co.,  116  Cal.  410,  48  Pac.  375,  a 
land  company  was  held  not  to  eome 
within  the  provisions  of  Civ.  Code, 
§  639,  relating  to  withdrawals  from 
building  and  loan  associations. 

See  standard  works  an  building  and 
loan  associations. 

80  Where  a  building  and  loan  asso- 
ciation had  suspended  payment  of 
dues  for  an  unreasonable  length  of 
time  so  that  its  general  plan  of  satis- 
fying loans  to  members  had  been  de- 
parted from  materially,  it  was  held 
that  the  contractual  relations  might 
be  dissolved,  by  a  member  prejudiced 
by  such  departure.  Burkheimer  v. 
National  Mtit.  Building  &  Loan  Ass  'n, 
59  W.  Va.  '^09,  4  L.  B.  A.  (N.  S.) 
1047,  53  S.  e'.  372. 
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or  by-laws  requiring  it  to  do  so,  even  though  it  has  been  accustomed 
to  purchase  the  stock  of  retiring  members.'^ 

Statutes  in  some  states  provide  that  where  a  corporation  disposes 
of  all  of  its  assets  as  an  entirety,*^  or  changes  ihe  nature  of  its  busi- 
ness,*' nonconsenting  stockholders  may  surrender  their  stock  to  the 
corporation  and  receive  its  value.  And  provision  is  frequently  made 
for  an  arbitration  to  determine  the  value  of  the  stock  under  such 
circumstances  in  case  the  corporation  and  the  stockholder  are  unable 
to  agree  upon  it.**  It  has  been  held  that  mandamus  will  not  lie  to 
compel  the  corporation  to  comply  with  such  a  provision,  but  that  a 
suit  in  equity  is  the  proper  remedy.*^ 

The  National  Banking  Act  permits  the  withdrawal  of  nonconsent- 
ing  stockholders  of  a  national  bank  on  renewal  of  its  charter,  on 
giving  notice  to  the  directors  of  their  desire  to  do  so.  The  with- 
drawing stockholder  is  entitled  to  receive  the  appraised  value  of  his 
stock  from  the  bank  on  surrendering  his  shares,  and  the  bank  is  then 
required  to  sell  such  stock  at  public  auction.*^  Under  this  provision 
a  nonconsenting  stockholder  has  a  right  to  elect  whether  he  will 
continue  to  be  a  stockholder  or  will  withdraw,  and  if  he  fails  to 
exercise  his  option  and  elect  to  withdraw  within  the  time  prescribed, 
he  continues  to  be  a  shareholder."  But  stockholders  who  have  done 
all  that  the  statute  requii'es  of  them  in  order  to  end  their  relation  to 
the  bank,  cease  to  be  shareholders,  and  are  no  longer  entitled  to  share 
in  its  profits  or  liable  to  bear  its  burdens,  although  by  reason  of  the 

81  Herring   v.   Ruskin  Co-op.   Ass'n  Aspey  v.  Whittemore,   199   Mass.   65, 

(Tenn.),  52  S.  W.  327.  85  N.  E.  91;   Smith  v.  Phillips  Nat. 

82Teele    v.    Eockport    Granite    Co.,  Bank,  114  Me.  297,  96  Atl.  217;  First 

224  Mass.  20,  112  N.  E.  497;  Hoffard  Nat.  Bank  of  Clarion  v.  Brenneman's 

V.  Williams  Shoe  Co.,  95  Ohio  St.  376,  Ex'rs,  114  Pa.  St.  315,  7  Atl.  910. 

117  N.  E.^  17.  The  committee  of  appraisal  provided 

83  Teele  v.  Eockport  Granite  Co.,  for  in  the  act  exercise  no  judicial 
224  Mass.  20,  112  N.  E.  497.  functions.     They  render  no  judgment 

84  Teele  v.  Eockport  Granite  Co.,  as  upon  a  litigated  cause  and  their 
224  Mass.  20,  112  N.  E.  497;  Hoffard  proceedings  are  nort  of  record.  The 
T.  Williams  Shoe  Co.,  95  Ohio  St.  376,  act  does  not  even  provide  that  the  ap- 
117  N.  E.  17.  praisal  shall  be  in  writing.    They  may 

The   corporation   may  set   up   legal  correct    clerical    errors    in    their    ap- 

defects  appearing  on  the  face  of  the  praisal    within    the    30    days    during 

award    as    a    defense    to    an    action  which   the   stockholder  is   entitled   to 

thereon.      Hoffard    v.    Williams    Shoe  appeal.    First  Nat.  Bank  of  Clarion  v. 

Co.,  95  Ohio  St.  376,  117  N.  E.  17.  Brenneman's  Ex'rs,  114  Pa.   St.  315, 

8B  Teele    v.    Eockport    Granite    Co.,  7  Atl.  910. 

224  Mass.  20,  112  N.  E.  497.  87  Smith  v.  Phillips  Nat.  Bank,  114 

86  Aspey  V.  Kimball,  221  U.  S.  514,  Me.  297,  96  Atl.  217. 
55  L.  Ed.  834,  aff'g  164  Fed.  830,  and 
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fault  or  neglect  of  tlie  bank,  the  transfer  of  their  stock  has  not"  been 
completed  and  their  names  remain  on  the  corporate  books  as  stock- 
holders,*' and  although  they  still  retain  possession  of  their  certifi- 
cates.*' The  withdrawal  takes  effect  as  of  the  date  of  the  expiration 
of  the  original  charter  of  the  bank,  and  not  as  of  the  date  of  the 
notice  of  withdrawal,  and  hence  the  withdrawing  stockholder  can 
claim  no  rights  or  benefits  accruing  to  stockholders  after  that  date, 
and  is  not  entitled  to  a  dividend  declared  between  that  date  and  the 
date  of  the  notice.'"  A  stockholder  may  withdraw  or  waive  his  with- 
drawal before  it  has  been  acted  upon  by  the  bank,  and  he  does  so, 
if  after  giving  notice  of  withdrawal,  he  accepts  a  dividend  declared 
between  the  date  of  such  notice  and  the  date  of  the  expiration  of 
the  original  charter.®*  The  right  of  subscribers  to  the  stock  of  a 
corporation  to  revoke  or  withdraw  their  subscriptions,®*  and  the 
right  of  a  stockholder  to  recover  the  value  of  his  shares  on  consoli- 
dation of  the  corporation  with  another  corporation,®*  are  consid- 
ered in  other  chapters. 

In  the  absence  of  any  provision  on  the  subject  in  the  charter  or 
by-laws,  the  filing  of  a  resignation  by  a  member  of  a  nonstock  cor- 
poration terminates  his  membership,  and  no  acceptance  of  such  res- 
ignation is  necessary.®*  But  provisions  in  the  by-laws  of  an  incor- 
porated medical  society  requiring  resignations  to  be  accepted  before 
they  become  effective,®^  and  prohibiting  the  acceptance  of  the  resig- 
nation of  a  member  who  is  under  charges,®®  have  been  held  to  be 
valid. 

In  the  absence  of  a  provision  in  the  charter  to  the  contrary,  mem- 

88Aspey  V.  Kimball,  221  TJ.  S.  514,  94  See  Ewald  v.  Medical  Society  of 

55  L.  Ed.  834,  afC'g  164  Fed.  830,  and  New  York,  144  N.  Y.  App.  Div.  82, 

Aspey  V.   Whittemore,   199   Mass.  65,  128  N.  Y.  Suppi.  886,  rev'g  judgment 

85  N.  E.  91.  70  N.  Y.  Mise.  615,  130  N.  Y.  Supp. 

89  The      withdrawing      stockholders  1024. 

are  not  obliged  to  surrender  their  cer-  9B  Ewald  v.  Medical  Society  of  New 

tificates  except  upon  payment  for  their  York,  144  N.  Y.  App.  Div.  82,  128  N. , 

shares.     Aspey  v.  Kimball,  221  U.  S.  Y.  Supp.  886,  rev'g  judgment  70  N. 

514,  55  L.  Ed.  834,  afE'g  164  Fed.  830,  Y.  Misc.  615,  130  N.  Y.  Supp.  1024. 

and  Aspey  v.  Whittemore,  199  Mass.  96  Such  a  rule  was  held  to  prevent 

65,  85  N.  E.  91.  the  acceptance  of  the  resignation  -of 

90  Smith  V.  Phillips  Nat.  Bank,  114  a  member  against  whom  charges  had 
Me.  297,  96  Atl.  217.  been   preferred   although   he  had  not 

91  Smith  V.  Phillips  Nat.  Bank,  114  yet  been  served  with  a  copy  of  them. 
Me.  297,  96  Atl.  217.  ET*.ld    v.    Medical    Society   of   New 

92  See  Chap.  17,  §§563-566,  gupra.  York,  144  N.  Y.  App.  Div.  82,  128  N. 

93  See  chapter  on  Consolidation  and  Y.  Supp.  886,  rev  'g  judgment  70  N. 
Merger,  infra.  Y.  Mise.  615,  130  N.  Y.  Supp.  1024. 
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bership  in  a  mutual  insurance  company  terminates  on  the  expiration 
of  the  member's  policy.^'' 

§3959.  — Forfeiture  of  shares  or  membership.  Whether  or  not 
a  joint  stock  corporation,  or  other  corporation  for  pecuniary  profit, 
has  the  power  to  forfeit  or  sell  the  shares  of  a  stockholdei:  because  of 
nonpayment  of  calls  or  assessments  thereon,  depends  upon  whether 
such  power  has  been  expressly  conferred  upon  it  by  the  legislature 
or  by  agreement  of  the  stockholders.  Unless  the  power  has  been  so 
conferred,  it  does  not  exist.®'  ,  If,  however,  the  power  is  conferred, 
and  is  properly  exercised,  the  effect  is  to  deprive  the  delinquent  stock- 
holder of  his  membership  in  the  corporation,  and  he  cannot  after- 
wards claim  any  rights  or  be  subjected  to  any  liabilities  as  such.®* 
As  we  shall  presently  see,  a  member  of  a  nonstock  corporation  may 
forfeit  his  right  to  remain  a  member,  and  be  expelled  or  disfran- 
chised, if  he  is  guilty  of  conduct  authorizing  expulsion.^  In  such 
a  case,  however,  he  must,  as  a  rule,  be  expelled.  A  member  of  a 
corporation  does  not  lose  his  membership,  ipso  facto,  because  of  an 
act  or  default  which  is  made  a  cause  of  forfeiture  or  expulsion,  unless 
it  is  expressly  so  provided,  but  there  must  be  proper  action  by  the 
corporation  expelling  him.^     The  charter  or  by-laws  may  provide 


87  This  is  particularly  true  where 
the  statute  provides  that  polieyhold- 
ere  shall  be  deemed  members  of  the 
company  "for  and  during  the  terms 
specified  in  their  respective  policies, 
and  no  longer."  Huber  v.  Martin, 
127  "Wis.  412,  3  L.  E.  A.  (N.  S.)  653, 
115  Am.  St.  Eep.  1023,  7  Ann.  Cas. 
400,  105  N.  W.  1031,  1135. 

98  As  to  forfeiture  for  nonpayment 
of  calls,  see  §  662  et  seq.,  supra. 

As  to  forfeiture  for  nonpayment  of 
assessments  on  full  paid  stock,  see 
subd.  XXXV,  infra. 

99  See  §  665,  supra. 

1  See  §  3960  et  seq.,  infra. 

2  Denver  Chamber  of  Commerce  & 
Board  of  Trade  v.  Green,  8  Colo.  App. 
4S0,  47  Pae.  140;  Bufchard  v.  "Western 
Commercial  Travelers  Ass'n,  139  Mo. 
App.  606,  123  S.  "W.  973.  See  also 
State  v.  Vincennes  University,  5  Ind. 
77. 

Where  the  eoastitution  of  a  medical 


society  provided  that,  if  annual  dues 
should  not  be  paid  at  a  certain  time, 
the  defaulter  should  forfeit  his  mem- 
bership, and  should  be  duly  notified 
thereof  by  the  secretary,  that  notice 
of  the  requirement  should  be  Served 
each  year,  and  that,  on  reading  the 
roll  of  members,  any  such  defaulter 
should  be  immediately  stricken  from 
the  rolls,  it  was  held  that  nonpay- 
ment of  dues  at  the  time  fixed  was  not 
ipso  facto  a  forfeiture  of  membership. 
Medical  &  Surgical  Soe.  of  Montgom- 
ery Co.  V.  "Weatherly,  75  Ala.  248. 

Where  the  by-laws  of  an  ineorpo- 
rated  club  provide  that  the  resigna- 
tion of  an  indebted  member  be  not 
accepted,  that  a  member  wishing  to 
withdraw  give  specified  written  notice 
of  his  intention  in  respect  thereto,  and 
that  indebted  member^  be  notified  of 
their  indebtedness  and  dropped  off  the 
roll  of  membership  by  the  board  of 
governors   upon   failure   to   pay  such 
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for  an  ipso  facto  forfeiture  of  membership  or  suspension  *  of  a  mem- 


indebtedness  within  30  days  after 
notification,  it  was  held  that  the  re- 
lationship tcr  the  club  of  an  indebted 
member  did  not  terminate  ipso  faeto, 
but  required  action  to  that  end  on  the 
part  of  the  duly  authorized  board. 
Westchester  Golf  Club  v.  Pinkney,  43 
N.  Y.  Mi3c.  338,  87  N.  T.  Supp.  153, 
where  the  court  held,  also,  that  where 
the  club  had  the  option  to  drop  or  re- 
tain the  name  of  a  member,  that  by 
notification  to  a  member  that  his  name 
would  be  dropped  unless  he  paid  his 
indebtedness  by  a  specified  time,  it 
would  be  presumed  that  the  corpora- 
tion had  exercised  its  option  to  drop 
such  name,  so  that  the  member  was 
justified  in  assuming  that  his  name 
had  been  so  dropped  without  taking 
steps  to  see  that  such  was  the  fact, 
and  that  where  a  member  had  in  good 
faith  assumed  that  his  name  had  been 
dropped  under  such  circumstances,  he 
could  not  be  held  for  dues  alleged  to 
have  accrued  against  him  there- 
after. 

Where  a  by-law  o£  a  religious  so- 
ciety provided  that  any  member 
should  be  dropped  from  the  list  if  he 
should  cease  to  worship  regularly  with 
the  society,  or  fail  to  contribute  to  the 
support  of  its  w.orship  for  one  year, 
it  was  held  that  a  member  did  not 
cease  to  be  a  member  merely  because 
of  such  omissions,  and  could  not  be 
expelled  for  such  causes  except  by  a 
vote  of  the  society  after  a  hearing. 
Gray  v.  Christian  Society,  137  Mass. 
329,  50  Am.  Eep.  310. 

Failure  of  members  to  comply  with 
a  by-law  of  a  local  chapter  of  an  in- 
corporated benevolent  society  does  not 
work  a  dissolution  of  membership  in 
the  absence  of  provision  of  the  by- 
laws providing  for  loss  of  membership 
in  such  case,  but  they  are  to  be  re- 
garded as  members  upon  subsequently 


complying.  Union  Benev.  Soe.  No.  S 
of  Athens  v.  Martin,  23  Ky.  L.  Eep. 
2276,  67  S.  W.  38. 

A  by-law  providing  that,  if  a  mem- 
ber fails  to  pay  dues  for  a  year,  he 
shall  be  deemed  to  have  relinquished 
his  membership,  and  may  be  excluded 
from  the  rooms  of  the  association, 
and  his  certificate  of  membership 
shall  be  sold  at  auction,  and  any  sur- 
plus of  the  proceeds  be  paid  over  to 
him,  does  not  ipso  facto  terminate  the 
membership  of  one  whose  dues  are  a 
year  in  arrears,  nor  is  the  remedy 
given  for  nonpayment  of  dues  ex- 
clusive. The  corporation,  so  long  as 
he  remains  a  member,  may  sue  on  his 
agreement,  and  collect  them.  Denver 
Chamber  of  Commerce  &  Board  of 
Trade  v.  Green,  8  Colo.  App.  420,  47 
Pac.  140. 

"All  regulations  of  a  quasi  penal 
character  which  affect  a  forfeiture 
must  be  strictly  construed.  It  is  never 
assumed  that  a  forfeiture  will  follow 
unless  the  result  is  compelled  by  the 
language,  evident  purport,  and  neces- 
sary construction  of  the  terms  relied 
on."  Denver  Chamber  of  Commerce 
&  Board  of  Trade  v.  Green,  8  Colo. 
App.  420,  47  Pae.  140. 

3  Arkansas.  Supreme  Lodge  Enights 
&  Ladies  of  Honor  v.  Johnson,  81  Ark. 
512,  99  S.  W.  834. 

District  of  Columbia.  Drum  v.  Ben- 
ten,  13  App.  Cas.  245. 

Illinois.  Dillon  v.  National  Council 
Knights  &  Ladies  of  Security,  244  111. 
202,  91  N.  E.  417;  People  v.  Board  of 
Trade  of  Chicago,  224  HI.  370,  79  N. 
E.  611;  Champion  v.  Hannahan,  138 
111.  App.  387;  Supreme  Tribe  of  Ben 
Hur  V.  Miller,  122  111.  App.  489. 

Indiana.  Supreme  Lodge  Knights 
of  Honor  v.  Hahn,  43  Ind.  App.  75, 
84  N.  E.  837. 

Maine.    GifEord  v.  Workmen's  Ben 
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ber,  however,  and,  when  such  is  the  case,  notice  to  him  is  not  neces- 
sary unless  specially  provided  for.* 

§3960.  — Disfranchisement  or  expulsion  of  members — Power  tc 
expel  or  disfranchise.    The  power  to  declare  a  forfeiture  and  dis- 


Ass'n,  105  Me.  17,  17  Ann,  Cas.  1173, 
72  Atl.  680. 

Maryland.  Dague  v.  Grand  Lodge, 
Brotherhood  of  Eailroad  Trainmen, 
111  Md.  95,  73  Atl.  735. 

Michigan.  Edgerly  v.  Ladies  of 
Modern  Maccabees,  185  Mich.  148, 151 
N.  W.  692. 

Mississippi  Independent  Order  of 
Sons  &  Daughters  of  Jacob  orf  Amer- 
ica V.  JMonorief,  96  Miss.  419,  50  So. 
558. 

Missouri.  Knode  v.  Modern  Wood- 
nien  of  America,  171  Mo.  App.  377, 
157  S.  "W.  818;  Burchard  v.  Western 
Commercial  Travelers  Ass'n,  139  Mo. 
App.  606,  123  S.  W.  973;  Bange  v.  Su- 
preme Council  Legion  at  Honor  of 
Missouri,  128  Mo.  App.  461,  105  8.  W. 
1092. 

Nebraska.  Klreeek  v.  Supreme 
Lodge,  F.  TJ.  A.,  95  Neb.  428,  145  N. 
W.  859. 

New  York.  Eiess  v.  Supreme  Con- 
clave Improved  Order  of  Heptasophsj 
177  App.  Div.  845,  164  N.  Y.  Supp. 
878;  People  v.  Philip  Bernstein  Sick 
&  Benefit  Society,  161  App.  Div.  823, 
146  N.  Y.  Supp.  886. 

Pennsylvania.  Beeman  v.  Supreme 
Lodge,  Shield  of  Honor,  215  Pa.  627, 
64  Atl.  792. 

Virginia.  Knights  orf  Columbus  v. 
Burroughs'  Beneficiary,  107  Ya.  671, 
17  L.  E.  A.  (N.  S.)  246,  60  S.  E.  40. . 

A  by-law  of  a  board  of  trade  pro- 
viding that  the  failure  of  a  member 
to  pay  the  annual  assessment  during 
the  whole  of  any  fiscal  year  shall  ipso 
facto  work  a  forfeiture  and  cancella- 
tion ^  of  his  membership  is  not  un- 
reasonable or  contrary  to  ^blic  policy, 
hut  is  valid.  People  v.  Board;;. of 
Trade,  224  Pfe  370,  79  N.  E.  611.    In 


this  case  the  rule  under  which  the 
membership  was  forfeited  was  held 
to  require  the  payment  of  annual  dues 
by  suspended  members. 

Nonpayment  of  assessments  will  be 
held  to  work  an  ipso  facto  suspension 
only  in  those  cases  where  the  language 
of  the  by-laws  permits  of  no  other 
construction.  Burchard  v.  Western 
Commercial  Travelers  A^s'n,  139  Mo. 
App.  606,  123  S.  W.  973. 

The  association  must  have  complied 
v/ith  all  the  conditions  on  which  the 
contract  makes  the  forfeiture  depend. 
Bange  v.  Supreme  Council  Legion  of 
Honor  of  Missouri,  128  Mo.  App.  461, 
105  S.  W.  1092. 

A  member  of.  a  beneficial  association 
does  not  lose  his  membership  by  fail- 
ing to  pay  assessments  accruing  after 
the  association  has  notified  him  that 
it  will  not  accept  any  more  money 
from  him  on  the  ground  that  he  is  no 
longer  a  member.  Langnecker  v. 
Trustees  of  Grand  Lodge,  A.  O.  IT.  W. 
of  Wisconsin,  111  Wis.  279,  55  L.  E. 
A.  185,  87  Am.  St.  Eep.  860,  87  N.  W. 
293. 

In  the  case  of  fraternal  benefit  asso- 
ciations the  question  of  forfeiture 
generally  arises  in  actions  on  certifi- 
catep  or  policies  of  insurance,  in  which 
the  forfeiture  is  set  up  as  a  defense. 
Eeferenoe  should  therefore  be  had  to 
standard  works  on  fraternal  benefit 
associations  and  insurance. 

4  People  V.  Board  of  Trade  of  Chi- 
cago, 224  111.  370,  79  N.  E.  611; 
Knights  of  Columbus  v.  Burroughs' 
Beneficiary,  107  Va.  671,  17  L.  E.  A, 
(N.  S.)  246,  60  S.  E.  40. 

Only  such  notice  need  be  given  as 
is  prescribed  by  the  by-laws.  Drum 
V.  Benton,  13,  ^pp.  Cas.  (D.  C.)  245. 
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franchise  or  expel  members  may  be  expressly  conferred  upon  a  joint 
stock  corporation  or  other  corporation  for  pecuniary  profit  by  its 
charter  or  the  general  law  in  force  at  the  4ime  of  its  creation,  or 
perhaps  by  a  by-law  assented  to  by  all  the  stockholders  or  members.^ 
But  the  power  does  not  exist  in  such  corporations  unless  it  is  so  con- 
ferred.* It  cannot  be  conferred  by  a  by-law  passed  by  a  mere  major- 
ity of  the  stockholders  or  members.''  A  different  rule,  however, 
applies  to  nonstock  corporations  not  organized  for  pecuniary  profit, 
such  as  boards  of  trade,  stock  and  produce  exchanges,  mutual  bene- 
fit societies  or  associations,  social,  literary,  and  political  clubs  or 
societies,  and  the  like.  Subject  to  any  restrictions  which  may  be 
contained  in  its  charter,  such  a  corporation  has  the  implied  or  inci- 
dental power  to  disfranchise  or  expel  a  member,  provided  there  is 
sufficient  cause  therefor,  as  will  be  explained  in  the  following  sec- 
tions. This  power  has  been  recognized  and  exercised  from  a  very 
early  period  in  the  history  of  corporations.' 


5  As  to  the  power  to  forfeit  and  sell 
shares  for  nonpayment  of  calls,  jSee 
§  662,  supra. 

As  to  the  power  to  forfeit  full  paid 
shares  for  nonpayment  of  assessments, 
see  subd.  xxxv,  infra. 

6  iviicliigan.  People  v.  Minong  Min. 
Co.,  33 'Mich.  2;  "Westcott  v.  Minne- 
sota Min.  Co.,  23  Mich.  145. 

Missouri.  Purdy  v.  Bankers'  Life 
Ass'n,  101  Mo.  App.  91,  74  8.  W.  486. 

New  Jersey.  In  re  St.  Lawrence 
Steamboat  Co.,  44  N.  J.  L.  529. 

New  York.  In  re  Long  Island  R. 
Co.,  19  Wend.  37,  32  Am.  Dec.  429. 

Oregon.  Budd  v.  Multnomah  St.  Ey. 
Co.,  15  Ore.  413,  3  Am.  St.  Rep.  169, 
15  Pae.  659. 

Tennessee.  '  Cartwright  v.  Dickin- 
son, 88  Tenn.  476,  7  L.  R.  A.  706,  17 
Am.  St.  Rep.  910,  12  S.  W.  1030. 

Wisconsin.  Edgerton  Tobacco  Mfg. 
Co.  V.  Croft,  69  Wis.  256,  34  N.  W. 
143. 

And  see  §662,  supra,  and  §3962, 
infra. 

7  See  §§512,  662,  supra. 
8,craIlfoniia.    Peyre  v.  Mutual  Relief 

Soe.;  of  French  Zouaves,  90  Cal.  240,i 
27;Piac.  191;  Otto  v.  Journeymen  Tai-' 


lors'  Protective  &  Benevolent  Union, 
75  Cal.  308,  7  Am.  St.  Rep.  156,  17 
Pac.  217. 

Maryland.  Weber  v.  Zimmerman, 
22  Md.  156. 

Massachusetts.  Burrows  v.  Massa- 
chusetts Medical  Society,  12  Cush. 
402;  Taylor  v.  Edson,  4  Cush.  522. 

Michigan.  Meurer  v.  Detroit  Musi- 
cians' Benevolent  &  Protective  Ass'n, 
95  Mich.  451,  54  N.  W.  954. 

Missouri.  Albers  v.  Merchants' 
Exch.  of  St.  Louis,  39  Mo.  App.  583. 

New  York.  People  v.  New  York 
Board  of  Fire  Underwriters,  7  Hun 
248,  54  How.  Pr.  240;  People  v.  New 
York  Commercial  A^s'n,  18  Abb.  Pr. 
271. 

Ohio.  State  v.  Society  for  Support 
of  Sick,  6  Ohio  Dec.  899. 

Pennsylvania.  Evans  v.  Philadel- 
phia Club,  50  Pa.  St.  107;  Com.  v. 
Philanthropic  Society,  5  Binn.  486; 
Com.  V.  St.  Patrick  Benev.  Society,  2 
Binn.  441,  4  Am.  Dec.  453. 

South  Cacolina.  Smith  v.  Smith,  3 
Desauss.  557. 

Wisconsin.      State    v.    Chamber   of 

Commerce  of  Milwaukee,  47  Wis.  670, 

,20  Wis.  63;  Dickenson  v.  Chamber  of 
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§  3961. Grounds  for  disfranchisement  or  expulsion  in  gen- 
eral. A  corporation  has  no  power  to  disfranchise  or  expel  a  member 
arbitrarily,  but  there  must  be  such  cause-  therefor  as  to  bring  the 
case  within  the  settled  rules  of  law  on  the  subject.^  There  has  been 
some  conflict  in  the  decisions  as  to  what  constitutes  sufficient  cause 
for  expulsion.  In  the  absence  of  express  statutory  or  charter  pro- 
vision on  the  subject,  the  decided  weight  of  authority  is  to  the  effect 
that  the  power  is  inherent,  and  may  be  exercised  in  three  cases,  and 
in  three  cases  only,  namely:  (1)  When  an  offense  is  committed 
which,  although  it  has  no  immediate  relation  to  a  member's  duty  as 
such,  is  of  so  infamous  a  nature  as  to  render  him  unfit  for  the  society 
of  honest  men,  and  which  is  indictable  at  common  law;  (2)  when 
the  offense  is  a  violation  of  his  duty  as  a  member  of  the  corporation ; 
and  (3)  when  the  offense  is  of  a  mixed  nature,  being  both  against  his 
duty  as  a  member  of  the  corporation,  and  also  indictable  at  common 
law.^"    If  the  conduct  of  a  member  comes  within  any  of  these  cases, 


Commeree  of  Milwaukee,  29  Wis.  45, 
9  Am.  Eep.  544. 

England.  Eex  v.  Eichardson,  1 
Burr.  517;  Lord  Bruce 'a  Cape,  2  Str. 
819. 

See  also  many  other  cases  cited  in 
notes  in  the  fallowing  sections. 

9  Fuller  V.  Trustees  of  Aeademie 
School,  6  Conn.  532;  State  v.  Georgia 
•Medical  Society,  38  Ga.  608,  95  Am. 
Dec.  408;  Com.  v.  St.  Patrick  Benev. 
Soe.  2  Binn.  (Pa.)  441,  4  Am.  Dec. 
453;  State  v.  Chamber  of  Commerce 
of  Milwaukee,  20  Wis.  63;  and  many 
other  cases  cited  in  the  notes  follow- 
ing. 

"A  member  cannot  be  deprived  o£ 
hifi  membership  arbitrarily  or  without 
proper  cause."  Pepin  v.  Societe  St. 
Jean  Baptiste,  24  E.  I.  550,  60  L.  E. 
A.  626,  54  Atl.  47. 

Members  of  a  committee  appointed 
members  of  a  committee  to  conduct 
the  defense  of  suits  brought  against 
the  society  cannot  be  expelled  merely 
because  the  suits  were  decided  against 
the  society,  there-  being  no  showing 
that  they  did  not  perform  their  duties 
as  mem,bers  of  such  committee  with 
diligence  and  good  faith.     Eadiee  v. 


Italian- American  Christopher  Colum- 
bus Society,  67  N.  J.  L.  196,  50  Atl. 
691. 

The  governing  body  of  an  incorpo- 
rated church  will  not  be  permitted  to 
arbitrarily  expel  a  member,  where 
property  rights  are  involved.  Hol- 
ecmbe  v.  Leavitt,  124  N.  Y.  Supp.  980. 
See  Stahl  v.  Eoumanian  Young  Men's 
Ass'n,  77  N.  J.  L.  380,  71  Itl.  1114. 

10 'Allen  V.  Chicago  Undertakers' 
Ass'n,  232  111.  458,  83  N.  E.  952 ;  Peo- 
ple V.  Board  of  Trade  of  Chicago,  45 
111.  112;  People  v.  Medical  Society  of 
Erie  County,  32  N.  Y.  187;  People  v. 
New  York  Commercial  Ass'n,  18 
Abb.  Pr.  (N.  Y.)  271;  Maeavicza:  v. 
"Workingman's  Club,  246  Pa.  136,  92 
Atl.  41;  Evans  v.  Philadelphia  Club, 
50  Pa.  St.  107;  Com.  v.  St.  Patrick 
Benev.  Society,  2  Binn.  (Pa.)  441, 
i  Am.  Dec.  453;  Leech  v.  Harris,  2 
Brewst.  (Pa.)  571;  Com.  v.  Guardians 
of  Poor  of  Philadelphia,  6  Serg.  &  E. 
(Pa.)  469;  Carlin  v.  Ancient  Order  of 
Hibernians,  54  Pa.  Super.  Ct.  512. 

"It  appears  to  be  well  settled," 
said  the  Supreme  Court  of  Wisconsin, 
"that  when  the  charter  of  a  corpora- 
tion is  silent  upon  the  subject  of  ex- 
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it  is  ground  for  expulsion,  although  it  may  not  be  expressly  made 
so  by  the  by-laws  or  rulfes  of  the  corporation,  and  although  they 
may  specify  some  causes  for  expulsion.^^ 

§  3962. By-laws  and  regulations  of  corporation.  Corpora- 
tions are  frequently  in  express  terms  given  the  power  to  adopt  by- 
laws and  regulations  for  their  government,  or  specifically  for  the 
expulsion  of  members.  And  the  power  exists,  subject  to  limitations, 
even  in  the  absence  of  an  express  provision  therefor.^^  Corporations, 
therefore,  other  than  joint  stock  corporations,  and  other  corporations 
for  pecuniary  profit,  may  always  .adopt  reasonable  by-laws,  unless 
restricted  by  their  charter  or  articles  of  association,  declaring  what 
shall  constitute  membership,  and  what  shall  operate  as  a  forfeiture 
thereof,  applicable  to  existing  as  well  as  future  members,  provided 
the  by-laws  are  not  contrary  to  law.^* 


pulsion,  or  grants  the  power  in-  gen- 
eral terms,  there  are  but  three  legal 
causes  of  disfranchisement:  (1)  Of- 
fenses of  an  infamous  character  in- 
dictable at  common  law.  (2)  Offenses 
against  the  corporator's  duty  to  the 
corporation,  as  a  member  of  it.  (3) 
Offenses  compoTinded  of  the  two." 
State  V.  Chamber  of  Commerce  of 
Mil\vaukee„  20  Wis.  63.  Quoted  with 
approval  in  Dickenson  v.  Chamber  of 
Commerce  of  Milwaukee,  29  Wis.  45, 
9  Am.  Rep.  544. 

"On  mature  reflection  it  appears  to 
me,"  said  Chief  Justice  Tilghma.n  in 
a  Pennsylvania  case,  "that  without 
an  expres,3  power  in  the  charter,  no 
man  can  be  disfranchised,  unless  he 
lias  been  guilty  of  som-e  offense,  which 
either  affects  the  interests  or  good 
government  of  the  corporation,  or  is 
indictable  by  the  law  of  the  land." 
Com.  V.  St.  Patrick  Benev.  Society, 
2  Binn.  (Pa.)  441,  4  Am.  Dec.  453. 

A  fraternal  benefit  association  has 
an  inherent  right  to  expel  a  member 
v/ho  is  convicted  of  perjury.  Cunning- 
ham V.  Supreme  Council,  Royal  Ar- 
canum, 165  N.  Y.  App.  Div.  52,  151 
N.  Y.  Supp.  83. 

A  beneficial  associatiOni  "necessar- 
ily  possesses    the   inherent   power   to 


expel  any  of  its  members  from  mem- 
bership for  offenses  which  affect  the 
life  and  integrity  of  the  organiza- 
tion by  becoming  insubordinate  to  the 
supreme  authority  and  resisting  the 
enforcement  of  the  supreme  law,  if 
the  exercise  of  that  power  is  not  ex- 
pressly prohibited  by  the  statute  or 
its  charter."  Crow  v.  Capital  City 
Council,  26  Pa.  Super.  Ct.  411. 

11  People  V.  New  Ygrk  Board  of  Kre 
Underwriters,  7  Hun  (N.  Y.)  248,  and 
cases  cited  in  the  preceding  note. 

"The  power  to  expel  for  these 
causes  is  manifestly  essential  to  the 
healthful  existence  of  the  corporate 
body  and  does  not  depend  upon  a  spe- 
cific grant."  People  v.  Board  of 
Trade  of  Chicago,  45  HI.  112,  quoted 
with  approval  in  Allen  v.  Chicago  Un- 
dertakers'  Aas'n,  232  Dl.  458,  83  N. 
E.  952. 

12  See  §  484,  supra. 

18  Taylor  v.  Edson,  4  Gush.  (Mass.) 
522;  Com.  v.  Union  League  of  Phila- 
delphia, 135  Pa.  St.  301,  8  L.  E.  A. 
195,  20  Am.  St.  Eep.  870,  19  Atl. 
1030. 

A  corporatioiil  may  adopt  by-laws 
providing  for  the  expulsion  of  mem- 
bers even  though  its  charter  does  not 
expressly  give  it  power  to  do  so,  where 
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When  the  power  to  expel  members  is  not  expressly  conferred  upon 
a  corporation  by  its  charter,  so  that  it  has  such  power  only  .as  is 
inherent  and  exists  at  common  law,  the  power  cannot  be  exercised 
except  when  the  member  has  been  legally  convicted  of  ^n  infamous 
offense,  or  ;when  he  has  committed  some  act  tending  to  the  destruc- 
tion or  injury  of  the  corporation.  And  a  by-law  which  vests  in  a 
majority  of  the  members  the  power  of  expulsion  for  minor  offenses 
is  void.^*  But  where  a  corporation,  such  as  a  social  club,  for  exam- 
ple, is  expressly  given  the  power  to  expel  members,  and  to  determine 
the  causes  which  shall  justify  expulsion,  and  the  manner  of  effecting 
the  same,  thus  expressly  vesting  in  a  majority  of  the  members  the 
power  to  determine  the  causes  for  expulsion,  a  majority  of  the  mem- 
bers may  pass  a  by-law  making  minor  offenses  ground  for  expulsion, 
if  they  amount  to  disorderly  conduct,  or  are  injurious  or  hostile  to 
the  interests  or  objects  of  the  association.^* 

The  fact  that  the  charter  of  a  corporation  expressly  gives  it  the 
power  to  expel  members  for  certain  causes  does  not  impliedly  exclude 
the  power  to  expel,  for  other  causes  which  would  be  sufScient  in  the 
absence  of  an  express  provision,  unless  there  is  something  to  show 
that  it  was  so  intended. ^^  The  power  of  a  corporation  to  pass  b;,  - 
laws  prescribing  grounds  for  the  expulsion  of  members,  even  when 
such  power  is  expressly  conferred,  is  not  unlimited.  The  by-laws 
must  be  reasonable,  and  not  contrary  to  law  or  public  policy.^'    Of 

it  is  given  general  power  to  make  by-  eiety,  2  Binn.   (Pa.)   441,  4  Am.  Dec. 

laws   not   inconsistent   with   the    con-  453.     And  see  Evans  v.  Club,  3  Luz. 

Btitution  and  l^vrs  odE  the  state.     Al-  Leg.  Obs.  (Pa.)  205. 

len   V.    Chicago    Undertakers '   Ass  'n,  17  California.     Otto  v.  Journeymen 

232  m.  458,  83  N.  E.  952.  Tailors'  Protective  &  Benevolent  XJn- 

A  nonstock   corporation  may  expel  ion,  75  Cal.  308,  7  Am.  St.  Eep.  156, 

members  for  violation  of  its  by-laws,  17  Pac.  217.                        / 

when  authorized  to  punish  infractions  Georgia.     State  v.  Georgia  Medical 

of  its  by-laws.    Jackson  v.  South  Oma-  Society,  38  Ga.  608,  95  Am.  Dec.  408. 

ha  Live  Stack  Exchange,  49  Neb.  687,  MicUgan.      Allnutt    v.    Subsidiary 

68  N.  W.  1051.  High  Court,  62  Mich.  110, 28  N.  "W.  802. 

See    also    §  511,    supra,    and    cases  New    York.      Brown    v.     Supreme 

there  cited.  Court  L  O.  F.,  176  N.  Y.  132,  68  N. 

14  Com.  V.  Union  League  of  Phila-  E.  145;  People  v.  New  York  Benev. 

delphia,  135  Pa.  St.  301,  8  L.  R.  A.  Soc.  of  Operative  Masons,  3  Hun  361; 

195,    20   Am.    St.    Eep.    870,   19   Atl.  Stein  v.  Marks,  44  Misc.  140,  89  N.  Y. 

1030;  Evans  v.  Philadelphia  Club,  50  Supp.  921;  People  v.  Medical  Society 

Pa.  St.  107.    And  see  §  3960,  supra.  of  Erie  County,  24  Barb.  570. 

16  Com.  V.  Union  League  of  Phila-  Pennsylvania.     Com.  v.  St.  Patrick 

delphia,  135  Pa.  St.  301,  8  L.  E.  A.  195,  Benev.   Society,   2  Binn.  441,  4   Am. 

20  Am.  St.  Eep.  870,  19  Atl.  1030.  Dee.  453. 

16  Com,  V.  St.  Patrick  Benev.  So-  By-laws  providing  for  expulsion  of 
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course  by-laws  providing  for  the  expulsion  of  members  of  a  corpora- 
tion are  void  if  they  conflict  with  the  charter  of  the  corporation,  or 
the  general  law  under  which  it  was  formed.^^  And  the  supreme  body 
of  a  fraternal  benefit  association  has  no  jurisdiction  to  try  and  expel 
a  member  for  disobedience  of  one  of  its  orders  which  it  had  no  au- 
thority to  make.'®  A  charter  or  statutory  provision  giving  a  corpora- 
tion authority  to  make  rules,  by-laws  and  ordinances,  and  do  every- 
thing needful  for  the  good  government  and  support  of  its  affairs, 
gives  the  corporation  no  power  to  provide  for  the  expulsion  of  mem- 
bers for  causes  which  are  insufficient  under  the  settled  principles  of 
law  on  the  subject.*"  A  grant  in  general  terms  in  the  charter,  of  the 
power  to  suspend  or  expel  members,  gives  no  power  to  expel  a  mem- 
ber for  causes  not  affecting  the  government  of  the  corporation  or 
the  accomplishment  of  its  objects,  and  not  amounting  to  an  indictable 
offense.*' 

By-laws  providing  for  expulsion  are  penal  in  character,  and  will 
be  strictly  construed.**  Nothing  can  be  taken  by  intendment  or 
implication  to  effectuate  an  expulsion  thereunder,^*  but  the  cause  of 
expulsion  must  fall  strictly  within  the  terms  of  the  law,** 

A  person  cannot  be  expelled  for  deviation  from  the  by-laws  or 
rules  of  the  corporation  prior  to  becoming  a  member.** 

members  must  be  consistent  with  the  19  Semken  v.  State  Council  of  Jun- 
cbarter,  and  must  state  the  causes  of  ior  Order  of  United  American  Meehan- 
expulsion  with  such  a  reasonable  de-  ies  of  State  of  New  York,  176  N.  Y. 
gree  of  certainty  that  a  member  may  App.  Div.  567,  163  N.  Y.  Supp.  193. 
know  the  transgressions  which  will  *<•  Com.  v.  St.  Patrick  Benev.  So- 
subject  him  to  the  penalty.  People  v.  ciety,  2  Binn.  (Pa.  )  441,  4  Am.  Dec. 
New  York  Produce  Exchange,  1'49  N.  453. 
Y.  401,  44  N.  E.  84.  21  State  v.  Chamber  of  Commerce  of 

And  see  generally  §§  490,  495,  supra.  Milwaukee,  20  Wis.  63. 

18  Allen    V.'    Chicago    Undertakers'  22  Albers    v.    Merchants'    Exch.   of 

AssM,    232    111.    458,    83    N.    E.    952;  St.  Louis,  140  Mo.  App.  446,  120  S.  W. 

Grand    Lodge    (Colored)    Knights    of  139. 

Pythias   v.   Jones,   100   Miss.  467,  56  23  Albers  v.  Merchants' Exch.  of  St. 

So.  458;  New  York  Protective  Ass'n  v.  Louis,  140  Mo.  App.  446,  120  S.  W. 

McGrath,  23  N.  Y.  209.  139. 

And  see  generally  §  489,  supra.  24  Albers  v.  Merchants '  Exch.  of  St. 

Under  a  statute  providing  that  cor-  Louis,  140  Mo.  App.  446,  120  S.  W. 

porations     might     prescribe     suitable  139;  Eeed  v.  National  Order  of  Daugh- 

penalties  for  the  violation  of  their  by-  ters   of  Isabella,  95  N.  Y.  Misc.  695, 

laws,  not- exceeding  in  any  case  twen-  160    N.    Y.    Supp.    907,    aff'd   177   N. 

ty  dollars  for  any  one  offense,  it  was  Y.   App.   Div.   949,   164   N.   Y.   Supp. 

held  that  a  member  could  nort  be  ex-  1110. 

pelled   for   mere   infraction  of   a  by-  25  Peorple  v.  Medical  Society  of  Erie 

law.     People  v.   Fire   Department  of  County,  32  N.  Y.  187. 
Detroit,  31  Mich.  458. 
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§3963. Particular  grounds.    Many  cases  have  come  before 

the  courts  for  determination  of  the  sufficiency  of  particular  acts  to 
justify  expulsion,  and  it  may  be  well  to  refer  to  them  specifically. 
It  has  been  held  in  some  jurisdictions  that  a  member  of  a  corpora- 
tion may  be  expelled  because  of  original  disqualification  for  mem- 
bership,^® especially  where  he  makes  false  representations  as  to  his 
eligibility.^''   But  there  is  authority  to  the  contrary.^^ 

It  has  been  held  that  an  incorporated  chamber  of  commerce,  board 
of  trade,  or  the  like,  may  disfranchise,  expel,  or  suspend  a  member, 
in  pursuance  of  a  by-law,  for  refusal  or  failure  to  promptly  perform 
a  contract,^®  even  though  the  contract  may  be  unenforceable  because 


26Beesley  v.  Chicago  Journeymen 
Plumbers'  Protective  &  Benevolent 
Ass'n,  44  111.  App.  278;  Kulberg  v. 
National  Council  of  Knights  &  Ladies 
of  Security,  124  Minn.  437,  145  N.  W. 
120;  Eeg.  v.  Saddlers'  Co.,  10  H.  L. 
Cas.  404.  And  see  Diligent  Fire  Co. 
v.  Com.,  75  Pa.  St.  291. 

One  who  acquires  membership 
through  fraud  is  not  entitled  to  the 
aid  of  a  court  of  equity  to  restore 
him  to  membership  after  he  has  been 
expelled.  Bonfitto  v.  San  Donato 
Mut.  Ben.  Ass'n,  62  Pa.  Super.  Ct. 
248.  ' 

27  Where  he  makes  false  representa- 
tions 33  to  his  age,  when  he  was  over 
the  age  limit  when  he  joined.  Na- 
tional Council  Knights  &  Ladies  of 
Security  v.  Turovh,  135  Minn.  455,  161 
N.  W.  225;  Rigler  v.  National  Coun- 
cil Knights  &  Ladies  of  Security,  128 
Minn.  51,  150  N.  W.  178 ;  Kulberg  v. 
National  Council  Knights  &  Ladies  of 
Security,  124  Minn.  437,  145  N.'  W. 
1020;  Marcus  v.  National  Council 
Knights  &  Ladies  of  Spcurity,  128 
Minn.  145,  143  N.  W.  265. 

See  also  §  3956,  supra. 

28  In  Faweett  v.  Charles,  13  Wend. 
(N.  T.)  473,  it  was  held  that  a  defect 
in  a  member's  original  qualifications 
for  membership,  and  the  fact  that  he 
procured  his  admission  by  false  rep- 
resentations, could  only  be  inquired 
into  by  quo  warranto,  and  were  no 


ground  for  his  expulsion  by  resolu- 
tion of  the  corporation. 

See  also  Piries  v.  First  Russian  Sla- 
vonic Greek  Catholic  Benev.  Society, 
83  N.  J.  Eq.  29,  89  Atl.  1036. 

29  People  v.  Board  of  Trade  of  Chi- 
cago, 45  111.  112;  Albers  v.  Merchants' 
Exchange  of  St.  Louis,  140  Mo.  App. 
446,  120  S.  W.  139;  Haebler  v.  New 
York  Produce  Exchange,  149  N.  T. 
414,  44  N.  E.  87,  rev'g  judgment  15 
Misc.  42,  36  N.  Y.  Supp.  427;  People 
V.  New  York  Produce  Exchange,  149 
N.  Y.  401,  44  N.  E.  84;  Dickenson 
V.  Chamber  of  Commerce  of  Milwau- 
kee, 29  Wis.  45,  9  Am.  Rep.  544.  See 
also  Lewis  v.  Wilson,  121  N.  Y.  284, 
24  N.  E.  474. 

A  produce  exchange,  incorporated 
for  the  purpose,  among  others,  of  in- 
culcating "just  and  equitable  princi- 
ples of  trade,"  and  empowered  to 
"make  all  proper  and  lawful  by- 
laws," and  to  expel  members  in  such 
manner  as  may  be  provided  by  its 
by-laws,  may  make  a  by-law  provid- 
ing for  expulsion  of  any  member  for 
"fraudulent  breach  of  contract,  or  of 
any  proceedings  inconsistent  with  just 
and  equitable  principles  of  trade." 
People  V.  New  York  Produce  Ex- 
change, 149  N.  Y.  401,  44  N.  B.  84. 

Under  a  by-law  of  a  produce  ex- 
change providing  for  expulsion  of 
members  for  "willful  violation  of  the 
charter  or  by-laws,  or  for  fraudulent 
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it  is  not  in  writing,  as  required  by  the  statute  of  frauds;'"  for 
violating  a  by-law  prohibiting  members  from  gathering  in  any  public 
place  in  the  vicinity  of  the  exchange  room,  and  forming  a  market, 
for  the  purpose  of  making  any  trade  or  contract  for  the  future  deliv- 
ery of  grain  or  provisions,  before  the  time  fixed  for  opening  the 
exchange  room  for  general  trading,  or  after  the  time  fixed  for  closing 
the  same ;  '^  for  allowing  rebates  to  customers  contrary  to  the  rules 
and  regulations  of  the  association ;  ^^  foi^  making  or  reporting  any 
false  or  fictitious  purchases  or  sales,  or  acting  in  any  way  in  bad  faith, 
dishonestly,  or  dishonorably ;  '*  or  for  obtaining  goods  under  false  pre- 
tenses ;  **  or  for  misappropriating  money  belonging  to  customers ;  '^ 
or  for  dealing  in  futures ;  '®  or  for  dealing  in  or  having  any  business 
connection  with  bucket  shops.*'  Rules  of  this  character,  which  are 
general  in  their  terms,  are  commonly  held  to  cover  the  conduct  of 


breach  of  contract,  or  for  any  pro- 
ceedings inconsistent  with  just  and 
equitable  principles  of  trade,  or  for 
other  misconduct,"  a  mere  breach  or 
nonperformance  of  a  contract,  unac- 
companied by  any  moral  delinquency, 
is  no  cause  for  expulsion;  but  the  by- 
law extends  to  conduct  in  respect  to  a 
conltract,  either  in  its  inception  or 
execution,  or  the  failure  to  perform 
it,  which  is  inconsistent  with  just  and 
fair  dealing,  although  it  may  fall  short 
of  actionable  fraud,  and  although  it  is 
not  of  that  specific  and  definite  char- 
acter of  which  the  law,  in  an  action 
between  the  parties,  will  take  notice. 
People  V.  New  York  Produce  Ex- 
change, 149  N.  T.  401,  44  N.  E.  84. 

The  fact  that  the  contract  is  en- 
forceable at  law  does  not  make  it  any 
the  less  a  cause  for  expulsion  under 
such  a  by-law.  People  v.  New  York 
Produce  Exchange,  149  N.  T.  401,  44 
N.  E.  84. 

As  to  the  power  of  the  New  York 
Stock  Exchange  to  expel  members, 
see  Belton  v.  Hatch,  109  N.  Y.  593, 
4  Am.  St.  Bep.  495,  17  N.  E.  225. 

30  Dickenson  v.  Chamber  of  Com- 
merce of  Milwaukee,  29  Wis.  45,  9 
Am.  Eep.  544. 

31  State  V.  Milwaukee  Chamber  of 
Commerce,  47  Wis.  670,  3  N.  W.  760. 


32  Jackson  v.  South  Omaha  Live 
Stock  Exchange,  49  Neb.  687,  68  N. 
W.  1051. 

33  Pitcher  v.  Board  of  Trade  of 
Chicago,  121  111.  412,  13  N.  E.  187. 
See  also  Wood  v.  Chamber  of  Com- 
merce of  Milwaukee,  119  Wis.  367, 
96  N.  W.  835. 

34  People  v.  New  York  Commercial 
Ass'n,  18  Abb.  Pr.  (N.  Y.)  271.  It 
was  so  held  in  this  case,  although  the 
offense  was  not  committed  within  the 
local  jurisdiction  of  the  corporation, 
nor  against  a  member  thereof,  the 
corporation  having  been  formed  inter 
alia,  "to  inculcate  just  and  equitable 
principles  in  trade,"  and  the  offense 
being  in  direct  contravention  of  such 
object. 

35  People  V.  East  Buffalo  Live  Stock 
Ass'n,  88  N.  Y.  App.  Div.  619,  84  N. 
Y.  Supp.  795,'aff'd  179  N.  Y.  598,  72 
N.  E.  1148. 

36  "Dealing  in  differences  on  the 
fluctuations  in  the  market  price  of  a 
commodity  without  a  bona  fifle  pur- 
chase or  sale  for  an  actual  delivery." 
See  Wood  v.  Chamber  of  Commerce  of 
Milwaukee,  119  Wis.  367,  96 'N.  W. 
835. 

37Bostedo  V.  Board  of  Trade,  130 
111., App.  560,  judgment  aff'd  227  111, 
90,  81  N.  E.  42. 
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members  of  the  corporation  with  nonmembers,  especially  where  the 
declared  object  of  the  corporation  is  to  promote  just  and  equitable 
principles  in  trade."  By-laws  permitting  such  corporations  to  expel 
members  who  refuse  to  submit  business  disputes  with  other  members 
to  arbitration  have  been  held  to  be  valid.''  But,  on  the  other  hand, 
it  has  been  held  that  a  member  cannot  be  expelled  for  refusal  or 
failure  to  submit  a  matter  in  dispute  to  arbitration  after  having 
commenced  suit  upon  it ;  *"  or  for  refusal  to  pay  an  award  rendered 
in  an  arbitration,  where  the  member  protested  against  the  arbitra- 
tion on  the  ground  that  the  association  had  no  jurisdiction.*^    It  has 


38  Bostedo  V.  Board  of  Trade  of  Chi- 
cago, 130  111.  App.  560,  judgment  afE'd 
227  111.  90,  81  N.  E.  42;  Haebler  v. 
New  York  Produce  Exchange,  149  N. 
Y.  414,  44  N.  E.  87,  rev'g  15  N.  Y. 
Misc.  42,  36  N.  Y.  Supp.  427;  Wood  v. 
Chamber  of  Commerce  of  Milwaukee, 
119  Wis.  367,  96  N.  W.  885. 

89  Evans  v.  Chamber  of  Commerce 
of  Minneapolis,  86  Minn.  448,  91  N. 
W.  8 ;  Haebler  v.  New  York  Produce 
Exchange,  149  N.  Y.  414,  44  N.  E.  87, 
rev'g  15  N.  Y.  Misc.  42,  36  N.  Y.. 
Supp.  427.  See  also  Parmer  v.  Board 
of  Trade  of  Kansas  City,  78  Mo.  App. 
557. 

Thi^  was  held  to  be  true  where  the 
statute  under  which  the  corporation 
was  formed  authorized  it  to  appoint 
a  board  of  arbitration,  and  its  articles 
of  incorporation  stated  that  one  of  its 
purposes  was  ' '  to  facilitate  the  speedy 
adjustment  of  business  disputes." 
Evans  v.  Chamber  of  Commerce  of 
Minneapolis,  861  Minn.  448,  91  N. 
W.  8. 

A  by-law  providing  for  a  trial  be- 
fore a  board  of  managers  is  not  un- 
reasonable, coercive  or  contrary  to 
public  policy  because  it  gives  the 
bfiard  power  to  discipline  a  member 
only  when  he  refuses  to  arbitrate  or 
conciliate  hi^  differences  with  another 
member,  where  he  is  not  required  to 
submit  them  to  arbitration,  but  may 
do  80  or  not,  aa  he  chooses.  Haebler 
V.  New  York  Produce  Exchange,  149 
N,  Y.  414,  44  N,  B.  87,  rev'g  judg- 


ment 15  N.  Y.  Misc.  42,  36  N.  Y. 
Supp.  427. 

Where  by-laws  give  the  board  of 
directors  power  to  discipline  a  mem- 
ber only  when  he  refuses  to  arbitrate 
as  he  has  agreed  to  do  in  consideration 
of  tHe  rights  and  privileges  of  mem- 
bership, and  do  not  attempt  to  de- 
prive him  of  an  opportunity  to  liti- 
gate his  differences  in  the  ordinary 
way,  they  are  not  unreasonable,  co- 
ercive, violative  of  constitutional 
rights,  or  contrary  to  public  policy. 
Evans  v.  Chamber  of  Commerce  of 
Minneapolis,  86  Minn.  448,  91  N.  W. 
8. 

"The  error  which  prevails  in  a  few 
caseis,  in  which  an  opposite  doctrine 
has  been  announced,  lies  in  the  fact 
that  the  broad  distinction  was  not  ob- 
served which  exists  between  an  at- 
tempt to  enforce  in  the  courts  an  ab- 
solute agreement  to  waive,  disregard, 
and  ignore  the  ordinary  methods  of 
settling  disputes,  and  an  effort  to 
compel  compliance  with  an  agreement 
made  between  individuals,  as  a  con- 
dition of  becoming  and  remaining 
members  of  a  voluntary  association 
for  business  purposes,  that  they  will 
settle  their  business  differences  in  a 
prescribed  way."  Evans  v.  Cham- 
ber of  Commerce  of  Minneapolis,  86 
Minn.  448,  91  N.  W.  8. 

40  State  V.  Chamber  of  Commerce  of 
Milwaukee,  20  Wis.  68. 

41  Savannah  Cotton  Exchange  v. 
State,  54  Ga.  668, 
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been  held  that  a  member  of  such  a  corporation  cannot  be  expelled 
for  selling  a  seat  to  which  the  managers  have  declared  the  member's 
title  invalid.*^  ^ 

It  has  been  held  that  a  physician  who  is  a  member  of  a  medical 
society  may  be  expelled  for  selling  out  his  practice,  and  then  resum- 
ing practice  in  the  same  locality  to  the  purchaser 's. in jury;*^  or  for 
holding  himself  out  as  prepared  and  willing  to  practice  either  as  an 
allopath  or  homeopath,  as  might  be  desired  by  the  patient,  etc.;** 
or  for  gross  immorality  in  a  professional  transaction ;  **  or  for  forg- 
ing hospital  records  for  the  purpose  of  concealing  acts  of  charlatanry 
on  his  part ;  ^  but  not  for  receiving  for  his  services  a  less  fee  than 
that  prescribed  by  the  by-laws  of  the  society ;  *''  or  for  advertising  a 
particular  remedy ;  **  or  because  his  political  views  and  acts  as  a 
politician  are  distasteful  to  the  other  members;^  or  for  becoming 
surety  on  the  official  bond  of  a  negro  elected  to  office,  "in  opposition 
to  the  wishes  of  the  entire  .respectable  community,"  and  becoming 
surety  on  the  bonds  of  negroes  charged  with  inciting  a  riot,  etc.^" 

'  It  has  been  held  that  a  member  of  a  trades  union  may  be  expelled 
for  working,  in  violation  of  the  by-laws  of  the  union,  for  a  person 
who  does  not  pay  wages  weekly,  or  who  employs  nonunion  men;^^ 
or  for  working  upon  nonunion  material,  or  otherwise  violating  the 
rules  and  agreements  of  the  union ;  *^  but  not  for  refusal  to  join  in  a 
labor  strike.^* 

42Pecrple  v.  New  York  Cotton  Ex-  Y.)   20.    But  see  Otto  v.  Journeymen 

change,  8  Hun  (N.  Y.)   216.  Tailors'     Protective     &     Benevolent 

43  Barrows  v.  Massachusetts  Medi-  Union,  75  Cal.  308,  7  Am.  St.  Eep. 
cal  Society,  12  Gush.  (Ma^s.)  402.  156,  17  Pac.  217,  and  People  v.  New 

44  Ex  parte  Paine,  1  Hill  (N.  Y.)  York  Benev.  Soe.  of  Operative  Ma- 
665.  sons,  3  Hun  (N.  Y.)  361. 

45  Barrows  v.  Massachusetts  Medi-  62  See  Bossert  v.  United  Brother- 
cal  Society,  12  Gush.  (Mass.)  402.  hood  of  Carpenters  &  Joiners  of  Amer- 

46  Ewald  v.  Medical  Society  of  New  ica,  77  N.  Y.  Misc.  592,  137  N.  Y. 
York,  144  N.  Y.  App.  Div.  82,  128  N.  Supp.  321. 

Y.   Supp.   886,  rev  'g  judgment   70  N:  53  In   People   v.   New  York  Benev. 

Y.  Misc.  615,  130  N.  Y.  Supp.  1024.  Soe.  of  Operative  Masons,  3  Hun  (N. 

47  People  V.  Medical  Society  of  Erie  Y.)  361,  it  was  held  that  a  member 
Co.,  24  Barb.   (N.  Y.)   570.  of  a  beneficial  association  coojld  not 

48  People  V.  Medical  Society  of  Brie  be  expelled  under  a  by-law  for  work- 
Co.,  32  N.  Y.  187.  ing  at  a  trade,  and  refusing  to  join  a 

49  State  V.  Georgia  Medical  Society,  strike,  as  such  a  by-law  was  contrary 
38  6a.  608,  95  Am.  Dec.  408.  to   public   policy.     See   also  Otto  v. 

50  State  V.  Georgia  Medical  Society,  Journeymen  Tailors '  Protective  & 
38  6a.  608,  95  Am.  Bee.  408.  Benevolent  Union,  75  Cal.  308,  7  Am. 

51  Burns  v.  Bricklayers'  Union  No.  St.  Eep.  156,  17  Pac.  217.  But  see 
1   of  Brooklyn,  27  Abb.  N.  Gas.   (N.  Burns  v.  Bricklayers'  Uniom  No.  1  of 
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It  has  been  held  that  a  member  of  a  board  of  fire  underwriters, 
organized  to  maintain  uniformity  in  insurance  rates  among  its  mem- 
bers, may  be  expelled  for  charging  lower  rates  than  those  fixe.d  by 
the  association.^* 

A  member  of  a  mutual  benefit  association  or  other  corporation  may 
be  expelled. for  failure  to  pay  legal  dues,  assessments  or  fines,  as 
required  by  his  contract  of  membership,  if  there  is  an  express  pro- 
vision therefor,^^^  but  not  for  failure  of  the  officers  receiving  pay- 


Brooklyn,  27  Abb.  N.  Cas.  (N.  Y.)  20. 

54  People  V.  New  York  Board  of 
Fire  Underwriters,  7  Hun  (N.  Y.)  248, 
aff'g  54  How.  Pr.  240. 

56  United  States.  Scheu  v.  Grand 
Lodge,  Ohio  Division,  Independent 
Foresters,  17  Fed.  214. 

Alabama.  Medical  &  Surgical  Soc. 
of  Montgomery  Co.  v.  Weatherly,  75 
Ala.  248. 

District  of  Columbia.  Drum  v.  Ben- 
ton, 13  App.  Cas.  245. 

Georgia,  Supreme  Conclave  Knights 
of  Damon  v.  Warwick,  110  Ga.  388,  35 
,  S.  E.  645;  Hu^ssey  v.  Gallagher,  61  Ga. 
86. 

Illinois.  Champion  v.  Hanahan,  138 
111.  App.  387. 

Indiana.  Supreme  Lodge  Knights 
of  Honor  v.  Hahn,  43  Ind.  App.  75, 
84  N.  E.  837. 

Iowa.  Finnerty  v.  Supreme  Coun- 
cil Catholic  Knights  of  America,  115 
Iowa  398,  88  N.  W.  834. 

Kentucky.  Roberts  v.  Brotherhood 
of  Locomotive  Firemen  &  Enginemen, 
156  Ky.  189, 160  S.  W.  924. 

Louisiana.  State  v.  Stevedore^  & 
Longshoremen's  Benev.  Ass'n,  .43  La. 
Ann.  1098,  10  So.  169. 

Massachusetts.  Proctor  v.  United 
Order  of  Golden  Star,  203  Mass.  587, 
25  L.  E.  A.  (N.  S.)  370,  89  N.  E.  1042; 
Horgan  v.  Metropolitan  Mut.  Aid 
Ass'n,  202  Mass.  524,  88  N.  E.  890; 
Karcher  v.  Supreme  Lodge,  Knights  of 
Honor,  137  Mass.  371. 

Michigan.  Edgerly  v.  Ladies  of 
Modern  Maccabees,  185  Mich.  148,  151 
N.  W,  692. 


Minnesota.  Dougherty  v.  Supreme 
Court  of  Independent  Order  of  Eor- 
esters,  125  Minn.  142,  145  N.  W.  813. 

MissourL  Knode  v.  Modern  Wood- 
Uien  of  America,  171  Mo.  App.  377, 
157  S.  W.  818;  Meisenbaeh  v.  Supreme 
Tent,  Knights  of  Maccabees  of  World, 
140  Mo.  App.  76,  119  S.  W.  514;  Bur- 
chard  V.  Western  Commercial  Travel- 
ers Ass'n,  139  Mo.  App.  606,  123  S. 
W.  973. 

Nebraska.  King  v.  Physicians' 
Casualty  Ass'n,  97  Neb.  637,  150  N. 
W.  1010;  Henton  v.  Sovereign  Camp 
Woodmen  of  World,  87  Neb.  552,  138 
Am.  St.  Rep.  500,  127  N.  W.  869. 

New  Jersey.  Sibley  v.  Board  of 
Management  of  Carteret  Club  of 
Elizabeth,  40  N.  J.  L.  295. 

New  York.  Whiteside  v.  Noyac 
Cottage  Ass'n,  142  N.  Y.  585,  37  N. 
E.  624 1  Wheeler  v.  Connecticut  Mut. 
Life  Ins.  Co.,  82  N.  Y.  543,  37  Am. 
Bep.  594;  Eiess  v.  Supreme  Conclave 
Improved  Order  of  Heptasophs,  177 
App.  Div.  845,  164  N.  Y.  Supp.  878; 
People  V.  Philip  Bernstein  .  Siek  & 
Benefit  Society,  161  App.  Div.  823, 
146  N.  Y.  Supp.  886 ;  Taufer  v.  Broth- 
erhood of  Painters,  Decorators  &  Pa- 
perhangers  of  America,  137  App.  Div. 
838,  122  N.  Y.  Supp.  527. 

Pennsylvania.  Young  v.  Grand 
Lodge  of  Sons  of  Progress,  173  Pa.  St. 
302,  33  Atl.  1038. 

Virginia.     Knights  of  Columbus  v. . 
Burroughs'  Beneficiary,   107   Va.   671, 
17  L.  B.  A.  (N.  S.)  246,  60  S.  E.  40. 

To  justify  suspension  the  assessment 
must  be  made  by  a  legally  constituted 
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ment  to  remit  the  money  to  the  proper  authorities.^®  A  member  of 
a  mutual  benefit  association  may  also  be  expelled  if  he  fraudulently 
alters  his  certificate  or  a  physician's  bill,  etc.,  so  as  to  increase  the 
benefits  secured  thereby ;  *''  or  if  he  fraudulently  pretends  to  be  sick 
or  disabled  in  order  to  obtain  benefits,  or  draws  relief  after  recov- 

body  under  the  charter  and  by-laws  of      Meurer  v.  Detroit  Musicians '  Benevo- 


the  association  and  in  strict  conform 
ity  therewith.  Burchard  v.  Western 
Commercial  Travelers  As;B'n,  139  Mo. 
App.  606,  123  S.  W.  973;  King  v. 
Physicians'  Casualty  Ass'n,  97  Neb. 
637,  150  N.  W.  1010. 

A  member  cannot  lawfully  be  ex- 
pelled for  failure  to  pay  dues  at  an 
increased  rate,  where  the  by-law  pro- 
viding for  the  increase  is  unreason- 
able and  void.  Hibernia  Fire  Engine 
Co.  V.  Com.,  93  Pa.  St.  264. 

An  offer  by  a  third  person  to  pay 
the  assessment  of  a  delinquent  mem- 
ber will  hot  bind  the  society,  where 
it  is  made  after  the  time  fixed  for 
payment  and  to  one  having  no  au- 
thority to  bind  it.  Supreme  Conclave 
Knights  of  Damon  v.  Warwick,  110 
Ga.  388,  35  S.  E.  645. 

Where  a  member  is  under  no  legal 
obligation  to  pay  for  picnic  tickets 
and  the  corporation  has  no  authority 
to  assess  him  for:  them,  he  cannot 
legally  be  expelled  for  failure  to  pay 
for  them.  People  v.  Philip  Bernstein 
Sick  &  Benefit  Society,  161  N.  Y. 
App.  Div.  823,  146  N.  Y.  Supp.  886. 

A  mutual  benefit  society  has  an  in- 
herent Tight  to  expel  membeifs  for 
nonpayment  of  dues  and  assessments. 
Knights  of  Columbus  v.  Burroughs' 
Beneficiary,  107  Va.  671,  17  L.  E.  A. 
(N.  S.)  246,  60  S.  E.  40. 

There  must  be  an  express  provision 
therefor  to  authorize  expulsion  for 
nonpayment  of  a  fine.  Erd  v.  Ba- 
varian National  Aid  &  Belief  Ass'n 
City  of  Detroit,  67  Mich.  233,  34  N. 
W.  555. 

There  can  be  no  expulsion  for  non- 
payment of  a  fine  which  is  different 
jrora  that  authorized  by  the  by-laws. 


lent  &  Protective  Ass  'n,  95  Mich.  451, 
54  N.  W.  954. 

A  by-law  authorizing  directors  of  a 
corporation  to  fine  or  suspend  a  mem- 
ber for  disorderly  conduct  does  not 
authorize  suspension  of  a  member  for 
the  nonpayment  of  a  fine  imposed  for 
violating  a  rule  at  the  corporation, 
where  he  in  good  faith  contests  the  va- 
lidity of  the  fine.  Albers  v.  Mer- 
chants' Exch.  of  St.  Louis,  39  Mo. 
App.  583. 

Failure  to  pay  dues  pending  an  il- 
legal suspension  is  no  ground  for  ex- 
pulsion. People  V.  New  York  Benev. 
Soc.  of  Operative  Masons,  3  Hun  (N. 
Y.)  361. 

In  the  case  of  fraternal  benefit  as- , 
sociations  the  question  generally  is  as 
to  the  effect  of  the  nonpayment  of 
dues  or  assessments  on  the  liability 
of  the  association  on  the  member's 
certificate  or  policy  of  insurance.  This 
question  is  not  within  the  scope  of 
this  work.  Reference  should  there- 
fore be  had  to  standard  works  on  fra- 
ternal benefit  associations  and  insur- 
ance. 

56  A  by-law  of  a  mutual  benefit  as- 
sociation which  provides  that,  al- 
thorugh  members  pay  their  dues  as 
such  by-laws  provide,  they  shall  lose 
membership  and  insurance  rights  if 
the  dues  received  by  the  officers  are 
not  remitted  by  them,  is  unreasonable, 
and  cannot  result  in  the  logs  of  mem- 
bership of  one  otherwise  entitled  to 
remain  in  full  standing.  Brown  v. 
Supreme  Court  I.  O.  F.,  176  N.  T. 
132,  68  N.  E.  145. 

57  Com.  V.  Philanthropic  Society, 
5  Binn.  (Pa.)  486. 
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fry ;  ^'  or  otherwise  draws  or  attempts  to  draw  benefits  by  means  of 
false  representations ;  *^  and  it  has  been  assumed  that  a  member  of 
such  an  association  may  be  expelled  for  enlisting  as  a  soldier  in  active 
service,  contrary  to  the  provisions  of  a  by-law.*"  A  fraternal  asso- 
ciation may  provide  in  its  constitution  that  members  shall  be  ex- 
pelled for  unbecoming  conduct,  or  conduct  tending  to  mjure  the 
society.®^  But  such  a  provision  will  not  authorize  the  expulsion  of 
a  member  of  a  brotherhood  of  locomotive  engineers  simply  because 
he  has  given  testimony  against  a  railroad.^^  A  by-law  authorizing 
the  expulsion  of  a  member  who  shall  be  guilty  of  any  immoral  prac- 
tice or  improper  conduct,  violative  of  his  duties  and  unbecoming  his 
profession  as  a  member  of  the  order,  justifies  the  expulsion  of  a  mem- 
ber who  has  been  convicted  of  perjury.®'  Such  an  association  has 
inherent  power  to  expel  members  for  participating  in  an  illegal 
meeting  at  which  the  password  is  divulged.**  And  especially  has  it 
siich  power  where  the  constitution  and  by-laws  authorize  expulsion 
for  any.  offense  which  ten,ds  to  bring  discredit  upon  or  injure  the 
order,  or  for  exposing  the  password.*®  A  trustee  may  be  expelled 
for  fraudulently  charging  the  corporation  with  money  which  he  has 


B8  Saeiety  for  Visitation  of  Siek  & 
Burial  of  Dead  v.  Com.,  52  Pa.  St. 
125,  91  Am.  Dee.  139. 

59  Pepin  V.  Soeiete  St.  Jean  Bap- 
tiste,  24  E.  I.  550,  60  L.  R.  A.  626,  54 
Atl.  47. 

A  member  cannot  lawfully  be 
expelled  'for  obtaining  money  from 
the  association  for  sick  benefits  to 
which  he  was  not  entitled  by  obtain- 
ing a  judgment  against  it  for  the 
same,  since  while  such  judgment  re- 
mains in  force  it  is  conclusive  upon 
the  association  that  he  is  entitled  to 
the  benefit.  Spier  v.  Douglas  Mut. 
Benefit  &  Aid  Society,  144  111.  App. 
195. 

80  Franklin  Beneficial  Ass  'n  v.  Com., 
10  Pa.  St.  357. 

But  is  not  such  a  by-law  contrary 
to  public  policy?  See  In  re  Charter 
of  Eev.  David  Mulholland  Benev.  Soe. 
of  Manayunk,  10  Phila.  (Pa.)   19. 

81  Thompson  v.  Grand  International 
Brotherhood  of  Locomotive  Engineers, 
41  Tex,  Civ.  App.  176,  91  S.  W.  831. 


In  this  case  it  was  said  that  it  prob- 
ably would  not  be  an  unreasonable 
construction  of  such  a  by-law  to  hold 
that  it  authorized  the  expulsion  of  a 
member  of  a  brotherhood  of  locomo- 
tive engineers  for  writing  a  letter  ad- 
vising the  widow  of  an  engineer  who 
■had  been  killed  in  a  railroad  accident 
to  sue  the  company,  provided  the 
members  acted  in  goad  faith  and  in 
the  exercise  of  their  honest  judgment 
in  expelling  him. 

62  As  so  construed,  the  provision 
would  be  unreasonable,  unlawful  and 
void.  Thompson  v.  Grand  ,  Interna- 
tional Brotherhood  of  Locomotive 
Engineers,  41  Tex.  Civ.  App.  176,  91 
S.  W.  834. 

63  Cunningham  v.  Supreme  Council, 
Eoyal  Arcanum,  165  N.  Y.  App.  Div. 
52,  151  N.  Y.  Supp.  83. 

64Carlin  v.  Ancient  Order  of  Hi- 
bernians, 54  Pa.  Super.  Ct.  512. 

65  Carlin  v.  Ancient  Order  of  Hi- 
bernians, 54  Pa.  Super.  Ct.  512. 
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not  paid.^®  A  member  cannot  lawfully  be  expelled  for  the  acts  of  a 
subordinate  lodge  for  which  he  personally  is  not  responsible.^'' 

By-laws  of  an  undertakers*  association  authorizing  the  suspension 
of  members  for  soliciting  business  have  been  sustained.''* 

It  has  been  held  that  a  member  of  a  social  club  may  be  expelled 
for  being*  guilty  of  rude  and  ungentlemanly  conduct  in  the  club- 
house, by  charging  a  fellow  member,  without  provocation,  with  acting 
like  a  blackguard,  where  the  charter  of  the  club  expressly  allows  a 
majority  of  the  members  to  determine  the  causes  which  shair  justify 
expulsion,  and  they  have  passed  a  by-law  providing  for  expulsion 
' '  for  a  willful  infraction  of  the  rules  of  the  house,  or  of  any  by-law 
of  the  league,  or  for  acts  or  conduct  which  they  may  deem  disorderly, 
or  injurious  to  the  interests  or  hostile  to  the  objects"  of  the  club.*' 

On  the  other  hand,  it  has  been  held  that  a  member  of  a  corpora- 
tion (a  social  club)  cannot  be  expelled  for  minor  offenses,  even  in 
pursuance  of  a  by-law,  where  the  corporation  is  not  expressly  given 
the  power  to  determine  causes  for  expulsion,  and  that  he  cannot  be 
expelled,  therefore,  under  such  circumstances,  for  striking  another 
member,  or  using  insulting  language  to  him ;  ''•'  that  a  member  of  a 
mutual  benefit  associatipn  or  social  club  or  society  cannot  be  expelled 
under  a  by-law  merely  for  vilifying  or  defaming  or  privately  quar- 
reling with  another  member,'''^  at  least  where  the  association  is  not 

66  Com.  V.  Guardians  of  Poor  of  City  Patrick  "Benev.  Society,  2  Binn.  (Pa.) 
of  Philadelphia,  6  Serg.  &  E.  (Pa.)  441,  4  Am.  Dee.  453.  "The  offense 
469.  <yi   vilifying  a  member   or  a  private 

67  Reed  V.  National  Order  of  Daugh-  quarrel, ' '  said  Chief  Justice  Tilgh- 
ters  orf  Isabella,  95  N.  Y.  Misc.  695,  man  in  the  case  last  cited,  "is  to- 
160  N.  Y.  Supp.  907,  aff'd  177  N.  Y.  tally  unconnected  with  the  affairs  of 
App.  Div.  949,  164  N.  Y.  Supp.  1110.  the  society,  and  therefore  its  punish- 

68  Allen  V.  Chicago  Undertakers'  ment  cannot  be  necessary  for  the  good 
Ass'n,  232  111.  458,  83  N.  B.  952.  government  of  the  corporation." 

69  Com.  V.  Union  League  of  Phila-  A  member  of  a  corporation  cannor 
rielphia,  135  Pa.  St.  301,  8  L.  B.  A.  be  expelled  for  defaming  anotnei- 
195,  20  Am.  St.  Rep.  870,  19  Atl.  1030,  member,    unless    the    defamation   was 

70  Evans    v.    Philadelphia    Club,    50  without    any    reasonable    cause.     All- 
Pa.  St.  107.     Compare  Com.  v.  Union  nutt    v.    Subsidiary     High    Court   of 
League   of  Philadelphia,   135   Pa.    St.  United  States  Ancient  Order  of  Fcrr- 
301,  8  L.  R.  A.  195,  20  Am.  St.  Rep.  .    esters,  62  Mich.  110,  28  N.  W.  802. 
870,  19  Atl.  1030.  A  provision  in  the  constitution  of  a 

71  People  V.  Alpha  Lodge  No.  1  benefit  society  providing  for  the  sus- 
Knights  of  Sobriety,  Fidelity :  &  In-  pension  or  expulsion  of  a  member  who 
tegrity,  13  N.  Y.  Misc.  677,  35  N.  Y.  makes  to  the  chief  ranger  or  to  the 
Supp.  214,  8  N.  Y.  App.  Div.  591,  40  public  any  false  or  malicious  aceusa- 
N.  Y.  Supp.  1147;  Evans  v.  Philadel-  tion  against  another  member,  is  not 
phia  Club,  50  Pa.  St.  107;  Com.  v.  St.  void    as   having   nothing   to  do  with 
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expressly  vested  with  the  power  to  determine  what  causes  shall 
justify  expulsion;'"*  or  for  defaming  and  injuring  the  society  in 
taverns ; '"  or  for  refusal  to  take  a  sacrament  in  accordance  with 
the  forms  and  practice  of  a  particular  church  or  sect ;  ''*  or  for 
testifying  to  the  truth  as  a  witness  in  an  action  against  the 
corpbration,'''^  or  against  another  corporation^^  It  has  also  been 
held  that  a  member  of  ah  incorporated  religious  society  cannot  be 
expelled  for  immorality,  in  the  absence  of  provision  therefor  in  its 
charter." 

A  by-law  providing  for  expulsion  for  using  improper  language  at 
meetings  has  been  upheld.'"  But  it  has  been  held  that  a  provision 
permitting  expulsion  of  members  who  impugn  the  honor  of  the 
society  or  talk  against  it,  doe^  not  justify  the  expulsion  of  a  member 
for  disorderly  conduct  at  a  meeting.'"  And  where  a  corporation 
adopted,  for  the  government  of' the  debates  of  its  members,  Gushing 's 
Manual,  which  prohibits  censure  of  a  member  for  speaking  offensive 
words,  if  no  notice  was  taken  of  them  when  they  were  spoken,  and 
they  were  not  written  down  until  after  the  intervention  of  business 
after  he  had  finished  his  speech,  it  was  held  that  a  member  was  un- 
lawfully expelled  for  using  oifensive  words  which  were  not  noticed 
or  objected  to  until  a  subsequent  meeting.'"    And  it  has  also  been 

the  transaction  of  the  business  of  testifying  against  the  railroad  eom- 
the  society,  since  the  accusation  may  pany,  and  a  by-law  authorizing  ex- 
be  one  which  affects  the  interests  or  pulsion  oti  that  ground  is  void.  St. 
good  government  of  the  society,  and  Louis  Southwestern  E.  Co.  of  Texas 
may  have  reference  to  its  affairs.  v.  Thompson,  102  Tex.  89,  19  Ann. 
People  V.  Women's  Catholic  Order  of  Cas.  1250,  113  S.  W.  144;  Id.,  —  Tex. 
Foresters,  162  111.  78,  44  N.  E.  401,  Civ.  App.  — ,  192  S.  W.  1095. 
aff'g  59  111.  App.  390.  77  People  v.   German  United  Evan- 

A  by-law  providing  for  the   expul-  gelical   St.    Stephen's    Church,   53   N. 

sion  of  any  member  "who  shall  pub-  Y.  103. 

licly  attack  or  scandalize  the  nation-  78Neff   v.   Pennsylvania   Daughters 

al   council"   was   upheld   in    Crow   v.  of  Liberty,  62  Pa.  Super.  Ct.  251. 
Capital   City   Council,    26   Pa.   Super.  79  Such   a  provision  refers   to   acts 

Ct.  411.         ■  '  and  conversations  with  or  in  the  pres- 

78  Com.  V.  Union  League  of  Phila-  euce  of  persons  omtside  of  the  society, 

delphia,  135  Pa.  St.  301,  8  L.  E.  A.  and  does  not  justify  the  expulsion  of 

195,  20  Am.  St.  Eep.  870,  19  Atl.  1030.  a   member   for   disorderly   conduct   in 

73  Com.  V.  German  Society  for  Mut.  pressing  a  motion  at  a  meeting  of 
Support  &  Assistance,  15  Pa.  St.  251.  the  society  and  in  refusing  to  cease 

74  People  V.  St.  Franciseus  Ben.  So-  talking  when  ordered  to  do  so.  Ea- 
ciety,  24  How.  Pr.  (N.  Y.)  216.  dice  v.  Italiari"- American  Christopher 
'  76  United  Bros.  v.  Williams,  126  Ga.  Columbus  Society,  67  N.  J.  L.  196, 
19,  115  Am.  St.  Eep.  64,  54  S.  E.  907.  50  Atl.  691. 

76  A  member  of  a  railroad  brother-  80  People  v.  American  Inst.  City  of 

hood  cannot  be  expelled  lawfully  for      New  York,  44  How.  Pr.  (N.  Y.)  468. 
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held  that  a  member  of  an  educational  corporation  cannot  be  expelled 
for  disrespectful  and  contemptuous  language  towards  his  associates, 
and  neglect  of  duty  in  not  acting  on  committee.'^  It  has  also  been 
held  that  a  by-law  of  a  hook  and  ladder  company  providing  for  ex- 
pulsion of  a  member  who  shall  be  guilty  of  an  act  whereby  the  repu- 
tation of  the  company  may  be  injured,  witnessed  by  any  member  of 
the  company,  applies  only  to  acts  of  moral  turpitude. ^^ 

§3964. Good  faith.     Expulsion  of  a  member  must  be  in 

good  faith,  and  because  of  the  act  or  conduct  relied  upon  as  the  cause 
of  expulsion.  If  a  member  is  expelled  nominally  for  an  offense  which 
would  warrant  his  expulsion,  but  in  reality  for  an  offense  which,  by 
the  rules  or  by-laws  of  the  corporation,  is  punishable  by  a  fine  only, 
or  which  is  not  a  valid  ground  for  expulsion,  he  will  be  reinstated  by 
the  courts.'^  Even  though  the  rules  of  the  organization  permit  a 
summary  expulsion  without  notice  or  trial,  there  is  an  implied  obli- 
gation or  contract  on  the  part  of  the  organization  that  the  members 
will  be  fairly  treated  and  that  good  faith  will  be  maintained  between 
them.  And  the  expulsion  of  a  member,  where  brought  about  for  the 
mere  purpose  of  promoting  the  private  interests  of  certain  parties 
and  to  enable  them  to  obtain  control  of  the  property  of  the  corpora- 
tion is  fraudulent  and  void.**  It  is  not  necessary  that  malice  in  the 
sense  of  hatred  or  ill-will  towards  the  expelled  member  be  shown. 

81  Puller  V.  Trustees  of  Academic  Id.,  —  Tex.  Civ.  App.  — ,  192  S.  W. 
School  in  Plainfield,  6  Conn.  532.  1095;    Thompson    v.    Grand    Interna- 

82  Such  a  by-law  was  held  not  to  tional  Brotherhood  of  Locomotive  En- 
authorize  expulsion  of  a  member  for  gineers,  41  Tex.  Civ.  App.  176,  91  S. 
withholding  from  the  company  money  W.  834. 

which   he  claims  he  has  no   right  to  Where  the  ostensible  charge  against 

turn   over   to   it,   or   for   other   trans-  a  member  is  merely  for  the  purpose 

actions  of  a  purely  financial  character  of  affording  a  pretext  or  color  for  ex- 

between   himself   and   a   third  person  polling    him    for    another    act    which 

concerning  the  division  of  a  commis-  would  not  justify  his  expulsion,  and 

sion  for  a  loan  to  the  company.     De  his  expulsion  is  based  solely  upon  the 

Hart    V.   Good   Will   Hook   &   Ladder  latter  act,  it  cannot  be  said  that  the 

Co.  No.   1,  61   N.   J.  L.  507,  40  Atl.  members  act  in  good  faith  and  from 

570.  proper     motives     in     expelling    him. 

83  Otto  V.  Journeymen  Tailors '  Pro-  Thompson  v.  Grand  International 
tective  &  Benevolent  Union,  75  Cal.  Brotherhood  of  Locomotive  Engineers, 
308,  7  Am.  St.  Eep.  156,  17  Pac.  217;  41  Tex.  Civ.  App.  176,  91  S.  W. 
Wallace  v.  Grand  Lo^ge  United  Broth-  834. 

ers  of  Prieudship,  32  Ky.  L.  Eep.  1013,  84Hendryx      v.      People's      United 

107  S.  W.  724;  St.  Louis  Southwestern  Church  of  Spokane,  42  Wash.  336,  4 

E.  Co.  of  Texas  v.  Thompson,  102  Tex.  L.  E.  A.  (N.  S.)  1154,  7  Ann.  Gas.  764, 

89,  19  Ann.  Cas.  1250,  113  S.  W.  144;  84  Pac.  1123. 
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Malice  in  such,  cases  is  sufficiently  shown  if  it  is  proven  that  in 
expelling  him  the  other  members  acted  knowingly  and  wilfully  in 
violation  of  his  rights  and  to  his  injury.^" 

§  3965. Waiver  of  cause  of  expulsion.    A  corporation  may 

waive  the  right  to  expel  a  member  for  violation  of  a  by-law,  or 
other  acts  in  violation  of  his  duty  to  the  corporation,  and  if  it  con- 
sents to  or  acquiesces  in  an  act,  it  cannot  afterwards  expel  therefor.*^ 
So  if  a  mutual  benefit  association  by  its  conduct  has  induced  a  mem- 
ber to  fall  into  the  habit  of  delaying  the  payment  of  assessments 
beyond  the  time  fixed  for  forfeiture  for  nonpayment,  it  cannot  inflict 
the  penalty  of  expulsion  on  him  without  first  warning  him  of  a 
change  in  its  business  conduct." 

§3966. Mode  of  procedure  to  expel  members.     Before  a 

member  of  a  corporation  can  be  expelled  merely  on  the  ground  that 
he  has  committed  an  indictable  offense,  "it  is  necessary  that  there 
should  be  a  previous  conviction  by  a  jury,  according  to  the  law  of 
the  land. ' '  **  "When  the  offense  is  against  the  member 's  duty  to  the 
corporation,  he  may  be  expelled  on  trial  and  conviction  by  the  cor- 
poration.^® A  member  of  a  corporation  cannot  be  disfranchised  or 
expelled  without  the  agency  of  a  tribunal  competent  to  investigate 
the  cause,  and  pronounce  the  sentence  of  the  loss  of  the  right  to 
membership.'"  The  power  to  expel  a  member  is  primarily  in  the 
whole  body  of  members  as  constituting  or  representing  the  corpora- 
tion, and  cannot  be  exercised  by  the  directors  or  trustees,  or  other 

86  Thompson  v.  Grand  International  52    S.    W.   384;    Seehoru    v.    Supreme 

Brotherhood  of  Locomotive  Engineers,  Council  Catholic  Knights  of  America, 

41  Tex.  Civ.  App.  176,  91  S..  W.  834.  95  Mo.  App.  233,  68  S.  W.  949;  Salvail 

86  Supreme  Lodge  Knights  of  Honor  v.  Catholic  Order  of  Foresters,  70  N. 
v.  Hahn,  43   Ind.   App.   75,  84  N.  E.  H.  635,  50  Atl.  100. 

837 ;     Hentou     v.     Sovereign     Camp  See    standard    works    on    fraternal 

Woodmen    of    World,    87    Neb.    552,  benefit   associations   and   insurance. 
138  Am.  St.  Eep.  500,  127  N.  W.  869.  88  Com.    v.    St.    Patrick   Benev.    So- 

Harmstead  v.  Washington  Fire  Co.,  ciety,  2  Binn.   (Pa.)   441,  4  Am.  Dee. 

1  Leg.  Gaz.  (Pa.)  392,  wherein  it  wa^  453. 

held,  in  effect,    that   a   fire   company  89  Com.    v.   St.   Patrick   Benev.   So- 

could  not   expel   a  member  for  join-  ciety,  ,2  Binn.   (Pa.)   441,  4  Am.  Dee. 

ing  another  company  in  violation  of  a  453,  and  cases  cited  in  the  notes  fol- 

by-law,  where  it  acquiesced  therein.  lowing. 

87  Dougherty  v.  Supreme  Court  of  9"  State  v.  Viiieennes  University,  5 
Independent  Order  of  Foresters,  l25  Ind.  77;  Gray  v.  Christian  Society,  137 
Minn.  142,  145  N.  W.  813;  McMahon  Mass.  329,  50  Am.  Eep.  310;  and 
V.  Maccabees  of  World,  151  Mo.  522,  eases  in  the  notes  following. 
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officers,'!  unless  there  is  some  provision  to  the  contrary  in  the  char- 
ter of  the  corporation,  or  unless  the  whole  body  of  members  have, 
by  a  duly  adopted  and  valid  by-law  or  resolution,  authorized  in  the 
particular  jurisdiction,  delegated  the  exercise  of  the  power  to  the 
board  of  directors  or  some  other  select  body.  Some  of  the  courts 
have  held  that  there  can  be  no  such  delegation  of  the  power  unless 
it  is  expressly  authorized  by  the  charter  of  the  corporation ;  '^  but 
the  better  opinion  is  to  the  contrary.'^  The  charter  frequently  con- 
fers upon  a  corporation  the  authority  to  delegate  the  power  to  expel 
members  to  a  select  board  or  committee  or  to  certain  officers,  and  of 
course,  when  this  is  so,  the  delegation  of  power  is  valid.'* 


91  Weber  v.  Zimjnerman,  22  Md.  156; 
Gray  v.  Christian  Society,  137  Mass. 
329,  50  Am.  Rep.  310;  Hibernia  Fire 
Engine  Cor.  v.  Com.,  93  Pa.  St.  264; 
Hassler  v.  Philadelphia  Musical 
Ass'n,  14  Phila.  (Pa.)  233;  State  v. 
Chamber  of  Commerce  of  Milwaukee, 
20  Wis.  63. 

98  People  V.  Alpha  Lodge  No.  1  of 
Knights  of  Sobriety,  Fidelity  &  In- 
•  tegrity,  8  N.  T.  App.  Div.  591,  40 
N.  Y.  Supp.  1147,  13  N.  Y.  Misc.  677, 
35  N.  Y.  Supp.  214;  Hibernia  Fire 
Engine  Co.  v.  Com.,  93  Pa.  St.  264; 
State  V.  Milwaukee  Chamber  of  Com- 
merce, 47  Wis.  670,  3  N.  W.  760;  State 
V.  Chamber  of  Commercfe  of  Milwau- 
kee, 20  Wis.  63. 

In  State  v.  Chamber  of  Commerce 
of  Milwaukee,  20  Wis.  63,  it  was  held 
that  a  provision  in  the  charter  of  a 
corporation  that  it  should  have  the 
power  to  admit  as  members  such  per- 
sons as  it  might  see  fit,  and  expel  any 
member  as  it  might  see  fit,  did  not 
give  the  corporation  the  power  to 
delegate  to  its  board  of  directors  the 
power  to  expel  members. 

93Hussey  v.  Gallagher,  61  Ga.  86; 
People  v.  Women's  Catholic  Order  of 
Foresters,  162  111.  78,  44  N.  E.  401; 
Pitcher  v.  Board  of  Trade  of  Chi- 
cago, 121  111.  412,  13  N.  E.  187;  Peo- 
ple V.  Board  of  Trade  of  Chicago,  45 
111.  112;  People  V.  Fire  Department 
of  Detroit,   31   Mich.   458;   People  v. 


New  York  Commercial  Ass'n,  18  Abb. 
Pr.  (N.  Y.)  271;  White  v.  Brownell, 
2  Daly  (N.  Y.)  329.  See  Green  v. 
African  M.  E.  Society,  1  Serg.  &  E. 
(Pa.)  254;  Wood  v.  Chamber  of  Com- 
merce of  Milwaukee,  119  Wis.  367, 
96  N.  W.  835. 

In  Hussey  v.  Gallagher,  61  Ga.  86, 
it  was  held  that  by-laws  prescribing  a 
trial  before  a  select  committee  of 
members  of  an  association,  appointed 
by  the  president,  and  presided  over 
by  him,  restricting  witnesses  to  mem- 
bers, and  prescribing  that  members 
should  be  dropped  without  trial  if 
they  should  fail  to  pay  fines,  were 
nol;  so  unreasonable  as  to  justify  a 
court  of  equity  in  declaring  them  void, 
and  enjoining  their  enforcement, 
where  they  were  sanctioned  by  the 
charter. 

94  Alabama.  Medical  &  Surgical 
Society  of  Montgomery  Co.  v.  Weath- 
erly,  75  Ala.  248. 

Illinois.  People  v.  Women's  Catho- 
lic Order  of  Forester^,  162  111.  78,  44 
N.  E.  401. 

New  York.  Haebler  v.  Produce  Ex- 
change, 149  N.  Y.  414,  44  N.  E.  87; 
People  v.  New  York  Produce  Ex- 
change, 149  N.  Y.  401,  44  N.  E.  84; 
People  V.  Musical  Mut.  Protective 
Union,  118  N.  Y.  101,  23  N.  E.  129,  47 
Hun  273. 

Pennsylvania.  Young  v.  Grand 
Lodge  Sons  of  Progress,  173  Pa.  St. 
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An  attempted  expulsion  of  a  member  after  the  corporate  charter 
has  expired  is  a  nullity  and  will  not  justify  the  corporation  in 
excluding  him  from  membership  after  a  renewal  of  its  charter.'* 

In  order  that  the  action  of  a  corporation  in  expelling  a  member 
for  cause  may  be  valid,  it  is  essential,  in  the  absence  of  a  waiver,  that 
there  shall  be  a  hearing  or  trial  of  the  charge  against  him,  with  rea- 
sonable notice  to  him,  and  a  fair  opportunity  to  be  heard  in  his 
defense.'^    And  notice  is  generally  held  to  be  necessary  even  though 


302,  33  Atl.  1038;  Com.  v.  tJniou 
League  at  Philadelphia,  135  Pa.  St. 
301,  8  L.  E.  A.  195,  20  Atu.  St.  Rep. 
870,  19  Atl.  1030. 

Texas.  Screwmen's  Benev.  Ass'n 
V.  Benson,  76  Tex.  552,  13  S.  W.  379. 

Wisconsin.  State  v.  Milwaukee 
Chamber  of  Commerce,  47  Wis.  670,  3 
N.  W.  760. 

96  United  Bros.  v.  "Williams,  126  Ga. 
IB,  115  Am.  St.  Eep.  64,  54  S.  E.  907. 

96  Alabama.  Medical  &  Surgical  So- 
ciety of  Montgomery  Co.  v.  Weather- 
ly,  75  Ala.  248. 

Callfomia.  Von  Arx  v.  San  Fran- 
cisco Gruetli  Verein,  113  Cal.  377,  45 
Pac.  685. 

Colorado.  Denver  Chamber  of  Com- 
merce &  Board  of  Trade  v.  Green,  8 
Colo.  App.'420,  47  Pac.  140. 

Connecticut.  Connelly  v.  Masonic 
Mut.  Ben.  Ass'n,  58  Conn.  553,  9  L. 
E.  A.  428,  18  Am.  St.  Eep.  296,  20 
Atl.  671. 

Georgia.  Utiited  Bros.  v.  Williams, 
126  Ga.  19,  115  Am.  St.  Eep.  64,  54  S. 
E.  907. 

lUinola  People  v.  Women's  Catho- 
lic Order  of  Foresters,  162  111.  78,  44 
N.  E.  401,  aff'g  59  111.  App.  390;  Su- 
preme Lodge  Ancient  Order  of  Unit- 
ed Workmen  v.  Zuhlke,  30  III.  App. 
98,  aff'd  129  III.  298,  21  N.  E.  789. 

Indiana.  Southern  Plank  Eoad  Co. 
V.  Hixon,  5  Ind.  165;  Federal  Life 
Ins.  Co.  V.  Eisinger,  46  Ind.  App.  146, 
91  N.  E.  533. 

Kentucky.  Wallace  v.  Grand  Lodge 
of  United  Brothers  of  Friendship,  32 
Ky.  L.  Rep.  1013,  107  S.  W.  724. 


Maryland.  Most  Worshipful  Unit- 
ed Grand  Lodge  of  F.  &  A.  M.  of 
Maryland  v.  Lee,  12^  Md.  42,  96  Atl. 
872. 

Massachusetts.  Horgan  v.  Metro- 
politan Mut.  Aid  Ass  'n,  202  Mass.  524, 
88  N.  E.  890;  Canadian  Eeligious 
Ass'n  V.  Paj-menter,  180  Mass.  415, 
62  N.  E.  740;  Karcher  v.  Supreme 
Lodge,  Knights  of  Honor;  137  Mass. 
368 ;  Gray  v.  Christian  Society,  137 
Mass.  329,  50  Am.  Rep.  310;  Mullen  v. 
Dorchester  Mut.  Fire  Ins.  Co.,  131 
Mass.  171. 

Michigan.  Brd  v.  Bavarian  Nat. 
Aid  &  Relief  Ass'n  City  of  Detroit, 
67  Mich.  233,  34  N.  W.  555;  People  v. 
Fire  Department  of  City  of  Detroit, 
31  Mich.  458;  People  v.  Mechanics' 
Aid  Society,  22  Mich.  86. 

Minnesota.  Kulberg  v.  National 
Council  Knights  &  Ladies  of  Secur- 
ity, 124  Minn.  437,  145  N.  W.  120. 

Missouri  Purdy  v.  Bankers'  Life 
■Ass'n,  101  Mo.  App.  91,  74  S.  W. 
486;  Seehorn  v.  Supreme  Council 
Catholic  Knights  odf  America,  95  Mo. 
App.  233,  68  8.  W.  949;  Lysaght  v. 
St.  Louis  Operative  Stoneinaflons ' 
Ass'n,  55  Mo.  App.  538. 

Kebraska.  Grand  Lodge  Ancient 
Order  United  Workmen  v.  Brand,  29 
Neb.  644,  46  N.  W.  95. 

New  Jersey.  D'Aloia  v.  Unione 
I'ratellauza  Italiana  of  Vineland,  84 
N.  J.  L.  683,  87  AtL  472;  Venezia  v. 
Italian  Mut.  Benev.  Sot.  of  Pertb 
Amboy,  74  N.  J.  L.  433,  65  Atl.  898; 
Byrne  v.  Supreme  Circle  Brotherhood 
of   Union,    74   N,  J.   L.   258,   65   Atl. 
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there  is  no  provision  therefor  in  the  by-laws,*'' although  the  Texas  courts 


839;  Berkhout  v.  Supreme  Council 
Eoyal  Arcanum,  62  N.  J.  L.  103,  43 
Atl.  1 ;  Sibley  v.  Board  of  Manage- 
ment Carteret  Club  of  Elizabeth,  40 
N,  J.  L.  295. 

New  York.  People  v.  Musical  Mut. 
Protective  Union,  118  N.  Y.  101,  23 
N.  E.  129;  Wachtel  v.  Noah  Widows' 
&  Orphans'  Beuev.  Society,  84  N.  T. 
28,  38  Am.  Eep.  478;  People  v.  Medi- 
cal Society  of  Erie  County,  32  N.  Y. 
187;  People  v.  East  Buffalo  Live 
Stock  Ass'n,  88  App.  Div.  619,  84  N. 
Y.  Supp.  795,  aff'd  179  N.  Y.  598,  72 
N.  E.  1148;  People  v.  New  York 
Benev.  Soc.  of  Operative  Masons,  3 
Hun  361;  Stein  v.  Marks,  44  Misc. 
140,  89  N.  Y.  Supp.  921;  People  v.  St. 
Franciscuis  Benev.  Soe.  of  Buffalo,  24 
How.  Pr.  216. 

liroTth  Carolina.  Delaey  v.  Neuse 
River  Nav.  Co.,  1  Hawks  274,  9  Am, 
Dec.  636. 

Pennsylvania.  Macavioza  v.  Work- 
iagman's  Club,  246  Pa.  136,  92  Atl. 
41;  Diligent  Fire  Engine  Co.  v.  Com., 
75  Pa.  St.  291;  Com.  v.  German  So- 
ciety for  Mut.  Support  &  Assistance, 
15  Pa.  St.  251;  Riddell  v.  Harmony 
Fire  Co.,  8  Phila.  310;  Com.  v.  Penn- 
sylvania Beneficial  Inst.,  2  Serg.  & 
!R.  141;  Gill  V.  Ladies  Catholic  Benev. 
As«  'n,  36  Pa.  Super.  Ct.  458. 

Khode  Island.  Pepin  v.  Soc'iete  St. 
Jean  Baptiste,  24  R.  I.  550,  60  L.  E. 
A.  626,  54  Atl.  47;  Sleeper  v.  Frank- 
lin Lyceum,  7  B.  I.  523. 

Texas.  Supreme  Council  Catholic 
Knights  of  America  v.  Gambati,  29 
Tex.  Civ.  App.  80,  69  .S.  W.  114. 

Washington.  State  v.  Corgiat,  50 
Wash.  95,  96  Pac.  689. 

Wisconsin.  Langnecker  v.  Trustees 
of  Grand  Lodge,  A.  O.  U,  W.  of  Wis- 
consin, 111  Wis:  279,  55  L.  E.  A.  185, 
87  Am.  St.  Rep.  860,  87  N.  W.  293,  ^ 

England.  Fisher  v.  Keave,  11  Ch. 
Div.  353. 


"It  i^  the  fundamental  law  of  the 
land  that  before  a  citizen  can  be  af- 
fected either  in  his  personal  or  prop- 
erty rights,  he  is  entitled  to  notice  of 
the  proceedings  against  him  or  his 
prorperty  and  the  opportunity  afforded 
him  of  being  heard  in  defense  of  such 
rights."  Seehorn  v.  Supreme  Council 
Catholic  Knights  of  America,  95  Mo. 
App.  233,  68  S.  W.  949. 

A  mere  oral  declaration  of  the  presi- 
dent of  a  branch  of  a  benefit  society 
that  a  member  has  been  suspended 
for  nonpayment  of  dues  is  insufficient 
to  work  such  suspension.  Seehorn  v. 
Supreme  Council  Catholic  Knights  of 
America,  95  Mo.  App.  233,  68  S.  W. 
949. 

It  is  sufficient  if  he  is  given  an  op- 
portunity though  he  does  not  take  ad- 
vantage of  it.  Carlin  v.  Ancient  Or- 
der of  Hibernians,  54  Pa.  Super.  Ct. 
512. 

Since  such  proceedings  are  impos- 
sible after  the  death  of  a  member, 
his  membership  cannot  be  terminated 
nunc  pro  tunc  after  his  death.  Lang- 
necker V.  Trustees  at  Grand  Lodge, 
A.  O.  U.  W.  of  Wisconsin,  111  Wis. 
279,  55  L.  R.  A.  185,  87  Am.  St.  Eep. 
860,  87  N.  W.  293. 

As  to  expulsion  of  an  insane  mem- 
ber, see  Supreme  Lodge  Ancient  Or- 
der of  United  Workmen  v.  Zuhlke, 
129  111.  298,  21  N.  E.  789;  Hellenberg 
V.  District  No.  1  of  Independent  Order 
orf  B'nai  B'rith,  94  N.  Y.  580;  Pfeiffer 
V.  Weishaupt,  13  Daly  (N.  Y.)  161. 

As  to  waiver  of  hearing  and  notice, 
see  §  3967,  infra. 

97  Seehorn  v.  Supreme  Council  Cath- 
olic Knights  of  America,  95  Mo.  App. 
233,  68  S.  .W.  949;  Byrne  v.  Supreme 
Circle  Brotherhood  of  Union,  74  N. 
J.  L.  258,  65  Atl.  839. 

In  such  case  ' '  the  law  steps  in  and 
supplies  the  omission."  Seehorn  v. 
Supreme  Council  Catholic  Knights  of 


6758 


Ch.  56J 


Stock  and  Stockholdees 


[§  3966 


have  held  to  the  contrary.®*  It  has  also  been  held  that  a  by-law  author- 
izing expulsion  summarily  and  without  notice  is  unreasonable  and 
void,^^  at  least  to  the  extent  that  it  deprives  the  member  of  a  hearing 
from  which  he  might  possibly  derive  a  benefit.  But  if  it  conclusively 
appears  that  no  such  result  has  followed  its  enforcement,  the  exist- 
ence of  such  a  provision  in  it  will  not  invalidate  proceedings  taken 
under  it.^  By-laws  providing  for  the  suspension  of  a  member  of  a 
mutual  benefit  association  for  nonpayment  of  assessments  by  a  vote 
of  the  lodge  at  a  regular  meeting  without  notice  or  trial,  have  been 
upheld,^  as  have  provisions  that  nonpayment  of  dues  or  assessments 
shall  ipso  facto  result  in  suspension  or  expulsion.' 

The  notice  must  be  personal,*  and  not  merely  by  posting  the  same 
on  the  premises  of  the  corporation,^  and  it  must  reasonably  inform 
the  member  of  the  charge  against  him.®  Failure  to  serve  notice  is 
not  excused  by  a  mere  change  of  the  member's  residence.' 

The  trial  or  heaidng  and  the  notice  thereof  must  be  in  accordance 


America,  95  Mo.  App.  233,  68  S.  W. 
949. 

See  also  cases  cited  in  the  preceding 
note. 

88  In  Manning  v.  San  Antonio  Club, 
63  Tex.  166,  51  Am.  Eep.  639,  it  was 
held  that  the  courts  could  give  no 
relief  to  a  member  of  a  social  club 
who  was  expelled  therefrom  without 
notice,  where  the  by-laws  did  not  re- 
quire notice.  See  also  L/one  Star 
Lodge,  Knights  &  Ladies  of  Honor  v. 
Cole,  62  Tex.  Civ.  ApP-  500,  131  S.  W. 
1180. 

99  People  V.  Fire  Department  of 
Detroit,  31  Mich.  458. 

1  Volpieelli  v.  Societa  Vollaatese  Di 
Mutuo  Soccoroso,  81  N.  J.  L.  374,  79 
Atl.  1034.        ' 

This  is  true  where  a  member  is  ex- 
pelled because  he  has  been  convicted 
oi'  a  felony,  where  he  was  convicted 
on  his  own  confession  and  is  serving 
a  sentence  in  prison,  so  that  he  could 
uot  have  appeared  even  if  he  had 
been  notified  and  given  an  opportun- 
ity to  do  so.  Berkhout  v.  Supreme 
Council  Royal  Arcanum,  62  N.  J.  L. 
103,  43  Atl.  1. 

8  Supreme  Conclave  Knights  of  Da- 


mon V.  Warwick,  110  Ga.  388,  35  S. 
E.  645;  Piunerty  v.  Supreme  Council 
Catholic  Knights  of  America,  115 
Iowa  398,  88  N.  W.  834. 

3  See  §  3959,  supra. 

1  Sibley  v.  Board  of  Management  of 
Carteret  Club  of  Elizabeth,  40  N.  J. 
L.  295;  Wachtel  v.  Noah  Widows'  & 
Orphans'  Benev.  Society,  84  N.  Y.  28, 
38  Am.  Eep.  478. 

6  Sibley  v.  Board  of  Management 
of  Carteret  Club  of  Elizabeth,  40  N. 
J.  L.  295. 

6  Spilman  v.  Supreme  Council  of 
Home  Circle,  157  Mass.  128,  31  N.  E. 
776;  Murdock  v.  Phillips  Academy,  12 
Pick.  (Mass.)  244;  Murdock 's  Case, 
7  Pick.  (Mass.)  303;  AUnutt-  v.  Sub- 
sidiary High  Court,  62  Mich.  110,  28 
N.  W.  802. 

"He  is  entitled  to  nortice  and  op- 
portunity for  defense,  which  includes 
a  specification  of  the  charge  against 
which  he  is  to  defend. ' '  Pepin  v.  So- 
ciete  St.  Jean  Baptiste,  24  E.  I.  550, 
60  L.  E.  A.  626,  54  Atl.  47. 

7 Wachtel  V.  Noah  Widows'  &  Or- 
phans' Benev.  Society,  84  N.  Y.  2P 
3&  Am.  Eep.  478. 
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with  the  charter  and  by-laws  or  regulations  of  the  corporation,  or 
the  expulsion  will  be  wrongful.*  If  the  mode  of  procedure  is  pre- 
scribed by  the  charter,  it  must  be  followed;  but  if  no  mode  is  thus 
prescribed,  it  may  be  fixed  by  the  by-laws,  provided  they  are  reason- 
able and  do  not  violate  any  rule  of  law  or  natural  justice.'  To 
render  an  expulsion  valid,  it  must  be  ordered  at  a  legal  meeting  of 
the  organization,  duly  called.^*  But  though  an  expulsion  at  an 
illegal  meeting  is  void,  the  infirmity  is  cured  by  again  adopting  the 


SAIabamsu  Medical  &  Surgical  So- 
ciety of  MoHtgomery  Co.  v.  Weather- 
ly,  75  Ala.  248. 

•  New  Jersey.  Jennings  v.  Supreme 
Lqdge,  Order  of  Shepherds  of  Beth- 
lehem, 67  N.  J.  t.  126,  50  Atl.  581. 

New  York.  People  v.  Alpha  Lodge 
No.  1,  KuigKts  of  Sobriety,  Fidelity  & 
Integrity,  8  App.  Div.  591,  40  N.  T. 
Supp.  1147,  13  msc.  677,  35  N.  Y. 
Supp.  214;  People  v.  Musical  Mut. 
Protective  Union,  47  Hun  273;  People 
V.  New  York  Benev.  Soc.  of  Opera- 
tive Masons,  3  Hun  361. 

Peimsylvaniak  Young  v.  Grand 
Lodge  Sons  of  Progress,  173  Pa.  St. 
302,  33  Atl.  1038;  Society  for  Visita- 
tion of  Sick  &  Burial  of  Dead  v. 
Com.,  52  Pa.  St.  125;  Washington  Ben- 
eficial Society  v.  Bacher,  20  Pa.  St. 
425;  Com.  v.  Guardians  of  Poor  of 
Philadelphia,  6  Serg.  &  E.  469;  Com. 
V.  Pike  Beneficial  Society,  8  Watts 
&  S.  247;  Gill  v.  Ladies  Catholic 
Benev.  Ass'n,  36  Pa.  Super.  Ct.  458. 

England.  Labouehere  v.  Earl  of 
WharnelifEe,  13  Ch.  Div.  346;  Fisher 
V.  Keane,  11  Ch.  Div.  353. 

Provisions  of  the  laws  of  the  cor- 
poration on  the  subject  must  bg  strict- 
ly complied  with.  Reed  v.  National 
Order  Daughters  of  Isabella,  95  N.  Y. 
Misc.  695,  160  N.  Y.  Supp.  907,  aff'd 
177  N.  Y.  App.  Div.  949,  164  N.  Y. 
Supp.  1110. 

The  suspension  of  a  member  by  an 
asaociation  in  contravention  of  its 
by-laws  and  the  statutes  of  the  state 
prescribing  the  mode  of  procedure  in 
such  case  is  not  valid.    Stein  v.  Marks, 


44  N.  Y.  Misc.  140,  89  N.  Y.  Supp. 
921. 

The  fact  that!  the  charge  upon 
\»hich  a  member  was  expelled  was 
preferred  by  an  employee  of  the  cor- 
poration, and  not  by  another  member, 
is  immaterial.  Albers  v.  Merchants' 
Exch.  of  St.  Louis,  39  Mo.  App.  583. 

9  Illinois.  5eesley  v.  Chicago  Jour- 
neymen Plumbers'  Protective  &  Be- 
nevolent Ass  'n,  44  111.  App.  278. 

Indiana.  State  v.  Vincennes  Uni- 
versity, 5  Ind.  77. 

Massachuseitts.  Sj)ilman  v.  Supreme 
Council  of  Home  Circle,  157  Mass.  128, 
31  N.  E.  776;  Gray  v.  Christian  So- 
ciety, 137  Mass.  329,  50  Am^  Eep. 
310. 

New  York.  People  v.  American 
Institute  City  of  New  York,  44  How. 
Pr.  468. 

Pennsylvania.  Com.  v.  German 
Soc.  for  Mut.  Support  &  Assistance, 
15  Pa.  St.  251. 

A  change  of  procedure  so  as  to  dis- 
pense with  a  trial  where  tlje  offending 
member  has  been  convicted  of  a  fel- 
ony or  misdemeanor,  and  making  a 
certified  copy  of  the  judgment  of  con- 
viction and  sentence  thereon  sufficient 
evidence  for  expulsion,  is  binding  on 
one  who  became  a  member  before  the 
change  was  made.  Cunningham  v.  Su- 
preme Council,  Boyal  Arcanum,  165 
N.  Y.  Appi  Div.  52,  151  N.  Y.  Supp. 
83. 

10  People  v.  Old  Guard  City  of 
New  York,  87  N.  Y.  App.  Div.  478,  Si 
N.  Y.  Supp.  766,  afl'd  178  N.  Y.  576, 
70  N.  E,  1105. 
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trial  board's  recommendation  of  expulsion  at  a  legal  meeting  sub- 
sequently held.^^ 

If  the  trial  is  before  a  board,  it  must  act  as  a  board  at  a  meeting 
regularly  convened.^^  There  must  be  a  quorum  present,*'  and  a 
majority  of  those  present  and  participating  in  the  trial  must  vote 
in  favor  of  the  suspension  or  expulsion,  where  there  is  nothing  in 
the  laws  or  rules  of  the  order  on  the  subject.** 

In  the  case  of  charitable  organizations  the  fact  that  the  trial  and 
expulsion  take  place  on  Sunday  does  not  render  them  ,void,  where 
the  statute  permits  works  of  necessity  and  charity  on  that  day,** 
except  perhaps  where  witnesses  or  counsel  for  the  defendant  are 
unwilling  to  attend  on  that  day,  and  a  request  for  a  reasonable  post- 


Where  the  meeting  is  not  called  by 
the  prescribed  number  at  persons  or 
by  proper  notice,  expulsion  ordered 
thereat  is  without  binding  force. 
Stein  V.  Marks,  44  N.  Y.  Mi^e.  140, 
89  N.  Y.  Supp.  921. 

Where  the  charter  specially  desig- 
nates a  particular  meeting  for  the 
purpose  of  expelling  members,  or  re- 
quires it  to  be  called  at  a  certain 
time,  or  in  a  particular  mode,  they 
cannot  lawfully  be  expelled  at  any 
other  meeting.  Weatherly  v.  Medical 
&  Surgical  Soc.  of  Montgomery  Co., 
76  Ala.  567;  Medical  &  Surgical  Soc. 
of  Montgomery  Co.  v.  Weatherly,  75 
Ala.  248. 

To  consider  the  question  of  ex- 
pelling a  member,  notice  must  have 
been  given  to  all  the  members  of  the 
corporation  of  the  intention  to  con- 
sider the  expulsion  of  the  particular 
person.  Weber  v.  Zimmerman,  22  Md. 
156. 

11  People  V.  Old  Guard  City  of  New 
York,  87  N.  Y.  App.  Div.  478,  84  N. 
Y.  Supp.  766,  afC'd  178  N.  Y.  576,  70 
N.  E.  1105. 

12Eeed  v.  Naticrnal  Order  Daugh- 
ters of  Isabella,  95  N.  Y.  Misc.  695, 
160  N.  Y.'Supp.  907,  afE'd  177  N.  Y. 
App.  Div.  949,  164  N.  Y.  Supp.  1110. 

ISEeed  v.  National  Order  Daugh- 
ters of  fcabella,  95  N.  Y.  Misc.  695, 
16Q  N.  Y.  Supp.  907,  aff'd  177  N.  Y. 


App.  Div.  949,  164  N.  Y.  Supp.  1110. 

11  The  action  of  three  of  a-  board  of 
six  cannot  be  regarded  as  the  action 
of  the  board,  where  they  are  the  only 
ones  present.  Jennings  v.  Supreme 
Lodge,  Order  of  Shepherds  of  Beth-, 
lehem,  67  N.  J.  L.  126,  50  Atl.  581. 

Where  the  board  coTisists  of  ten 
members,  a  member  cannot  be  ex- 
pelled by_  the  af&rmative  vote  of  five 
of  them  when  ten  are  present.  Reed 
V.  National  Order  Daughters  of  Isa- 
bella, 95  N.  Y.  Misc.  695,  160  N.  Y. 
Supp.  907,  aff'd  177  N.  Y.  App.  Div. 
949,  164  N.  Y.  Supp.  1110. 

16  This  is  true,  for  example,  in  the 
case  of  a  benevolent  association.  Peo- 
ple V.  Young  Men's  Father  Matthew 
Benev.  Society,  65  Barb.  (N.  Y.) 
357;  Pepin  v.  Soeiete  St.  Jean  Bap- 
tiste,  24  E.  I.  550,  60  L.  E.  A.  626, 
54  Atl.  47. 

Such  a  trial  is  nort  a  judicial  pro- 
ceeding within  the  rule  that  judicial 
proceedings  on  Sunday  are  void.  Pe- 
'  pin  V.  Saciete  St.  Jean  Baptiste,  24 
E.  I.  550,  60  L.  E.  A.  626,  54  Atl.  47. 

But  in  Society  for  Visitation  of 
Sick  &  Burial  of  Dead  v.  Com.,  52  Pa. 
St.  125,  91  Am.  Dec.  139,  it  is  inti- 
mated that  a  trial  and  expulsion  of 
n  member  of  a  benevolent  society  on 
Sunday  would  be  void,  although  the 
question  is  not  decided  because  not 
properly  raised. 
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ponement  on  that  account  is  refused.^*  If  the  by-laws  provide  for 
the  filing  of  written  charges,  they  must  be"  sufficiently  definite  to 
enable  the  member  to  know  their  precise  nature.^' 

If  the  method  of  trial  is  not  regulated  by  the  laws  of  the  asso- 
ciation, it  should  be  analogous  to  ordinary  judicial  proceedings,  so 
far,  at  least,  as  to  permit  substantial  justice.''*  The  hearing  must  be 
conducted  fairly  aad  openly,'®  and  the  body  or  person  before  whom 
it  is  had,  and  who  are  to  decide,  must  be  unprejudiced.^"    But  the 


16  Pepin  V.  Soeiete  St.  Jean  Bap- 
tiste,  24  E.  I.  550,  60  L.  E.  A.  626; 
54  Atl.  47. 

X7Mere  indefiniteness  is  not  a  juris- 
dictional defect.  If  the  member 
deems  the  charge^  indefinite,  his  rem- 
edy is  by  an  application  to  the  trial 
board  to  have  them  made  specific. 
Wood  V.  Chamber  of  Commerce  of 
Milwaukee,  119  "Wis.  367,  96  N.  W. 
835. 

ISEeed  v.  National  Order  Daugh- 
ters of  Isabella,  95  N.  T.  Misc.  695, 
160  N.  Y.  Supp.  907,  aff'd  177  N.  T. 
App.  Div.  949,  164  N.  T.  Supp.  1110. 

19Eeed  v.  National  Order  Daugh- 
ters of  Isabella,  95  N.  Y.  Misc.  695, 
160  N.  Y.  Supp.  907,  afe'd  177  N.  Y. 
App.  Div.  949,  164  N.  Y.  Supp.  1110; 
People  V.  Alpha  Lodge  No.  1,  Knights 
of  Sobriety,  Fidelity  &  Integrity,  13 
N.  Y.  Misc.  677,  35  N.  Y.  Supp.  214, 
aff'd  8  N.  Y.  App.  Div.  591,  40  N.  Y. 
Supp.  1147,  35  N.  Y.  Supp.  214.  See 
also  Smith  v.  Nelson,  18  Vt.  511. 

"The  matter  must  be  decided  ju- 
dicially and  fairly."  State  v.  Adams, 
44  Mo.  570. 

"Hearings  of  this  character  are 
quasi  judicial.  They  crught  to  be 
conducted  in  a  spirit  of  impartiality, 
withoTit  prejudice,  and  reasonably  full 
opportunity  ought  to  be  given  to 
learn  the  nature  of  the  charges  pre- 
ferred and  to  present  evidence  and 
arguments  in  reply."  Correia  v.  Su- 
preme Lodge  Portugese  Fraternity  of 
United  States  of  America,  218  Mass. 
305,  105  N.  E.  977. 

The  trial  may  be  such  a  sham  that 


it  will  be  void.  National  Council 
Knights  &  Ladies  of  Security  v.  Tu- 
rovh,  135  Minn.  455,  161  N.  W.  225. 
In  this  case  it  was  held  that  there 
was  no  such  conduct  on  the  part  of 
the  'trial  committee  as  to  render  the 
expulsion  void. 

In  Eigler  v.  National  Council 
Knights  &  Ladies  of  Security,  128 
Minn.  51,  150  N.  W.  178,  it  was  held 
that  there  was  no  evidence  to  justify 
a  finding  that  the  accused  was  de- 
prived of  a  fair  opportunity,  to  make 
her  defense. 

no  Bonacum  v.  Murphy,  71  Neb.  463, 
104  N.  W.  180,  98  N.  W,  1030;  Wilcox 
V.  Supreme  Council  Eoyal  Arcanum, 
210  N.  Y.  370,  52  L.  E.  A.  (N.  S.)  806, 
104  N.  B.  624,  aff  'g  151  N.  Y.  App.  Div. 
297,  136  N.  Y.  Supp.  377;  Eeed  v. 
National  Order  of  Daughters  of  Isa- 
bella, 95  N.  Y.  Misc.  695,  160  N.  Y. 
Supp.  907,  aff'd  177  N.  Y.  App.  Div. 
949,  164  N.  Y.  Supp.  1110;  People  v. 
Alpha  Lodge  No.  1,  Knights  of  So- 
briety, Fidelity  &  Integrity,  13  N.  Y. 
Misc.  677,  35  N.  Y.  Supp.  214,  aff'd 
8  N.  Y.  App.  Div.  591,  40  N.  Y.  Supp. 
1147,  35  N.  Y.  Supp.  214.  See  Purdy 
V.  Bankers'  Life  Ass'n,  101  Mo.  App. 
91,  74  S.  W.  486;  Smith  v.  Nelson,  18 
Vt.  511.  See  also  Jackson  v.  South 
Omaha  Live  Stock  Exchange,  49  Neb. 
687,  68  N.  W.  1051;  People  v.  Old 
Guard  City  of  New  York,  87  N.  Y.  , 
App.  Div.  478,  84  N.  Y.  Supp.  766, 
aff'd  178  N.  Y.  576,  70  N.  B.  1105. 

A  committee  of  the  supreme  coun- 
cil of  an  order  is  disqualified  to  try 
a  member  on  the  charge  of  accusing 
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board  or  tribunal  is  not  necessarily  ousted  of  jurisdiction  because  the 
proceedings  were  instituted  by  one  of  its  own  members.^^ 

At  the  hearing  the  member  is  generally  entitled  to  be  represented 
by  counsel,  if  he  so  desires, ^^  although  a  by-law  -denying  him  the 
right  to  do  so  has  been  upheld.^  He  is  also  entitled  to  introduce 
evidence  in  his  defense,  and  to  cross-examine  the  witnesses  against 
him.^* 

If  the  board  before  which  the  trial  is  had  finds  the  accused  guilty, 
it  is  sometimes  required  to  report  its  findings  to  the  association  with 
its  recommendations  as  to  ithe  punishment  to  be  inflicted,  and  the 
association,  at  a  meeting  of  its  members,  then  determines  what  such 
punishment  shall  be.^* 

Where  the  judgment  of  a  subordinate  lodge  is  reversed  by  an 
appellate  tribunal  upon  a  technicality  not  involving  the  merits,  the 
subordinate  lodge  has  a  right  to  a  new  trial  of  the  charges  preferred 


the  supreme  council  and  its  officers 
of  graft,  fraud  and  dishonesty,  and 
their  action  in  expelling  him  is  in- 
valid. Wilcox  V.  Supreme  Council 
Eoyal  Arcanum,  210  N.  Y.  370,  52  L. 
E.  A.  (N.  S.)  806,  104  N.  E.  624, 
aff'g  151  N.  Y.  App.  Div.  297,  136  N. 
Y.  Supp.  377. 

21  Green  v.  Board  of  Trade  of  Chi- 
cago, 174  m.  485,  49  L.  B.  A.  365,  51 
N.  E.  599,  aff'g  63  111:  App.  446.  See 
also  Harris  v.  Aiken,  76  Kan.  516,  123 
Am.  St.  Rep.  149,  92  Pac.  537;  Peo- 
ple V.  Old  Guard  City  of  New  York, 
87  N.  Y.  App.  Div.  478,  84  N.  Y.  Supp. 
766,  aff'd  178  N.  Y.  576,  70  N.  E. 
1105. 

A  board  of  directory  of  a  chamber 
of  commerce  is  not  deprived  of  juris- 
diction to  try  a  member  because  the 
charges  against  him*  were  made  by  a 
member  of  such  board,  where  the  by- 
laws require  the  board  to  examine  all 
charges  filed  against  a  member,  with- 
out any  exception.  Woad  v.  Chamber 
of  Commerce  of  Milwaukee,  119  Wis. 
367,  96  N.  W.  835. 

82Murdoek  v.  Phillips  Academy,  12 
Pick.  (Mass.)  244.  See  also  Shelley 
v.  McLean,  66  N.  Y.  Misc.  231,  121 
N.  Y.  Supp.  61. 

2S  Green  v.  Board  of  Trade  of  Chi- 
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cago,  174  111.  585,  49  L.  R.  A.  365,  51 
N.  E.  599,  aff'g  63  HI.  App.  446. 

24Murdock  v.  Phillips  Academy,  12 
Pick.  (Mass.)  244;  Kulberg  v.  Na- 
tional Council  of  Knights  &  Ladies  of 
Security,  124  Minn.  437,  145  N.  W. 
120. 

He  has  a  right  to  be  confronted 
with  all  the  witnesses  and  to  hear 
their  testimony.  Raych  v.  Hadida,  72 
N.  Y.  Misc.  469,  130  N.  Y.  Supp.  346. 

He  cannot  be  legally  expelled  on  ex 
parte  evidence.  Sleeper  v.  Pranklin 
I/yceum,  7  R.  I.  523-  Labouchere  v. 
Earl  of  Wharncliffe,  13  Ch.  Div.  346; 
Fisher  v.  Keane,  11  Ch.  Div.  353. 

An  order  of  expulsion  based  in  part 
on  evidence  taken  at  a  time  and  place 
of  which  he  had  no  notice,  and  when 
he  was  not  present,  is  void.  Kulberg 
v.  National  Council  Knights  &  Ladies 
of  Security,  124  Minn.  437,  145  N.  W. 
120. 

As  to  the  effect  of  improperly  ex- 
cluding evidence,  see  Sperry's  Appeal, 
116  Pa.  St.  391,  9  Atl.  478;  Vaughn 
V.  Herndon,  91  Tenn.  64,  17  S.  W.  793. 

25  People  V.  Old  Guard  City  of  New 
York,  87  N.  Y.  App.  Div.  478,  84  N. 
Y.  Supp.  766,  aff'd  178  N.  Y.  576,  70 
N.  E.  1105. 
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against  the  member,  regardless  of  whether  the  appellate  tribunal 
directed  a  new  trial  or  had  a  right  to  do  so.^* 

Since  the  expulsion  is  in  the  nature  of  a  judicial  act,  it  should  be 
made  a  matter  of  record  in  the  proceedings.^'' 

§  3967. Waiver  of  irregularities;  estoppel  and  acquiescence. 

A  member  waives  irregularities  in  the  procedure  leading  up  to  his 
suspension  or  expulsion  by  submitting  his  case  for  trial  without  ob- 
jecting thereto.^*  So  he  waives  objections  to  being  tried  by  a  par- 
ticular board  or  any  of  its  members  by  appearing  and  submitting 
his  ease  for  trial  by  them  without  objecting  to  the  manner  in  which 
the  board  is  constituted.®^ 

Failure  to  give  any  notice  at  all  of  the  hearing,  or  insufficiency  of 
notice,  may  be  waived  and  rendered  immaterial  by  an  appearance 
and  failure  to  object.^"    And  lack  of  specificness  in  the  charges  will 


26  Shelley  v.  McLean,  66  N.  Y.  Misc. 
231,  121  N.  Y.  Supp.  61. 

27  Seehorn  v.  Supreme  Council  Cath- 
olic Knights  of  America,  95  Mo.  App. 
233,  68  S.  "W.  949. 

28  Pitcher  v.  Board  of  Trade  of  Chi- 
cago, 121  111.  412,  13  N.  E.  187. 

29  Pitcher  v.  Board  of  Trade  of  Chi- 
cago, 121  III.  412,  13  N.  E.  187. 

He  waives  the  abjection  that  the 
board  is  not  properly  constituted 
where  he  fails  to  raise  that  question 
before  or  at  the  hearing.  Bayeh  v. 
Hadida,  72  N.  Y.  Misc.  469,  130  N.  Y. 
Supp.  346. 

An  order  of  the  board  of  directors 
expelling  a  member  is  not  subject  to 
collateral  attack  because  of  prejudice 
and  consequent  disqualification  of  one 
of  the  directors,  where  no  objection 
v/as  taken  during  the  trial  of  the 
charge  before  the  board.  Jackson  v. 
South  Omaha  Live  Stock  Exchange, 
49  Neb.  687,  68  N.  W.  1051. 

By  replying  in  the  negative,  when 
asked  whether  he"  objected  to  being 
tried  by  any  member  of  the  board 
and  by  participating  in  the  investi- 
gation and  allowing  same  to  proceed, 
a  member  was  held  to  have  Waived 
objection  to  trial  by  the  board  or  any 
of  its  members.    People  v.  Old  Guard 


City  of  New  York,  87  N.  Y.  App.  Div. 
478,  84  N.  Y.  Supp.  766,  aff'd  178  N. 
Y.  576,  70  N.  E.  1105. 

SOOaJifomia.  Levy  v.  Magnolia 
Lodge  No.  29,  I.  O.  O.  F.,  110  Cal.  297, 
42  Pac.  887. 

Kansas.  See  Harris  v.  Aiken,  76 
Kan.  516,  123  Am.  St.  Eep.  149,  92 
Pae.  537. 

Minnesota..  National        Council 

Knights  &  Ladies  of  Security  v.  Tu- 
rovh,  135  Minn.  455,  161  N.  W.  225. 

New  York.  People  v.  Coachman's 
X^nion  Ben.  Ass'n,  4  Misc.  424,  24  N. 
Y.  Supp.  114. 

Pennsylvania.  Com.  v.  Pennsylva- 
nia Ben.  Society,  2  Serg.  &  E.  141; 
NefE  v.  Pennsylvania  Daughters  of 
Liberty,  62  Pa.  Super.  Ct.  251. 

Compare  Downing  v.  St.  Columbia's 
B.  C.  T.  A.  B.  Society,  10  Daly  (N. 
Y.)  262. 

"Mere  irregularities  in  the  man- 
ner of  the  preparation  of  the  notice 
do  not  render  the  judgment  void  if 
the  accused  is  really  afforded  an  op- 
portunity to  be  heard,  and  is  present 
and  is  heard."  National  Council 
Knights  &  Ladies  of  Security  v. 
Turovh,  135  Minn.  455,  161  N.  W." 
225. 

In  People  v.  Women's  Catholic  Or- 
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not  render  the  expulsion  void  where  the  accused  member  is  present 
at  the  trial  and  has  actual  knowledge  of  the  particular  charge  to  be 
heard."-  Nor  is  a  hearing  necessary  if  the  accused  member  admits 
the  truth  of  the  charge  against  him,*^  especially  where  he  has,  by  his 
own  act,  made  it  impossible  for  himself  to  appear  before  the  tribunal 
of  the  society.'*  But  the  mere  fact  that  he  does  not  appear  after  due 
notice  will  not  dispense  with  the  necessity  of  proving  the  charges.** 
Since  a  void  expulsion  is  merely  a  breach  of  contract,  the  expelled 
member  may  affirm  or  disaffirm  it,  at  his  election.**    If  he  acquiesces 


der  of  Foresters,  162  111.  78,  44  N. 
E..401,  aff'g  59  111.  App.  390,  ir- 
regularities in  the  character  of  the 
notice  were  held  not  to  be  sufficient 
to  deprive  the  tribunal  of  jurisdic- 
tion so  as  to  justify  the  member  in 
failing  to  exercise  his  right  of.  ap- 
peal within  the  order,  where  she  was 
present  at  the  meeting. 

A  member,  while  insane,  cannot 
waive  notice  in  person.  Supreme 
Lodge  Ancient  Order  of  United  Work- 
men V.  Zuhlke,  129  111.  298,  21  N.  E. 
789. 

SI  Pepin  V.  Societe  St.  Jean  Bap- 
tiste,  24  E.  I.  550,  60  L.  B.  A.  626,  54 
Atl.  47. 

"  Irregularitie,s  in  the  form  or  man- 
ner in  which  the  charges  are  preferred 
are  not  fatal  if  he  is  advised  of  the 
charges  against  him,  and,  himself 
present,  is  tried  on  such  charges." 
National  Council  of  Knights  &  Ladies 
of  Security  v.  Turovh,  135  Minn.  455, 
161  N.  W.  225. 

32Maxey's  Appeal,  9  Wkly.  Notes 
Cas.  (Pa.)   441. 

Where  a  suspended  member  ad- 
mits the  correctness  of  the  charge 
against  him  and  pays  a  line  assessed 
against  him  at  the  time  of  his  sus- 
pension, he  cannot  thereafter  attack 
the  validity  of  his  suspension  on  a 
claim  'for  sick  benefits  on  the  ground 
that  the  by-law  under  which  he  was 
suspended  did  not  provide  for  a  bear- 
ing, and  that  no  notice  was  given  him 
and   no    hearing    had.      Volpicelli    v. 


Societa  VoUastese  Di  Mutuo  Socco- 
roso,  81  N.  J.  L.  374,  79  Atl.  1034. 

Where  the  accused  member  was 
charged  with  failing  to  pay  notes  in- 
dorsed by  the  accuser  to  enable  the 
accused  to  repay  money  misappro- 
priated by  him,  but  there  was  a  dis- 
pute as  to  the  amount  which  he  owed 
the  accuser,  and  all  parties  interested 
elected  to  have  the  corporate  tribu- 
nal determine  the  amount,  it  was  held 
that  the  accused  was  entitled  to  a 
hearing  although  he  admitted  that 
he  was  indebted  to  the  accuser  in  a 
certain  amount.  People  v.  East  Buf- 
f alcr  Live  Stock  Ass  'n,  88  N.  Y.  App. 
Div.  619,  84  N.  Y.  Supp.  795,  afE'd  179 
N.  Y.  598,  72  N.  E.  1148. 

33  So  the  failure  to  give  him  notice 
and  an  opportunity  to  be  heard  will 
not  invalidate  proceedings  to  expel 
him  on  the  ground  that  he  has  been 
convicted  of  a  felony,  where  he  was 
convicted  on  his  own  comfessiori,  and 
is  serving  a  sentence  in  prison  at  the 
time  of  his  expulsion.  Berkhout  v. 
Supreme  Council  Eoyal  Arcanum,  62 
N.  J.  L.  103,  43  Atl.  1. 

34 People  V.  Young  Men's  Father 
Matthew  Benev.  Society,  65  Barb.  (N. 
Y.)  357.  See  also  Society  for  Visita- 
tion of  Sick  &  Burial  of  Dead  v. 
Com.,  52  Pa.  St.  125,  91  Am.  Dee.  139. 

36  Stolorow  V.  National  Council 
Knights  &  Ladies  of  Security,  130 
Minn.  345,  153  N,  W.  848;  Msj^rcus  V. 
National  Council  Knights  &  Ladies  of 
Security,   123   Minn.    145,   143   N.   W. 
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in  the  expulsion,  he  and  those  claiming. under  him  are  estopped  from 
thereafter  asserting  rights  based  on  membership  in  good  standing.^^ 
But  in  order  that  his  acts  may  be  deemed  a  waiver  or  acquiescence 
he  must  have  knowledge  that  his  expulsion  was  illegal  and  of  his 
rights  in  the  premises.^''  As  in  other  cases,  he  must  make  his  elec- 
tion within  a  reasonable  time,  and  in  some  distinct  manner,  under 
the  circumstances.^'  "Where  he  takes  no  steps  of  any  kind  to 
secure  his  reinstatement,  allows  dues  which  had  accrued  and  were 
payable  prior  to  the  date  of  his  expulsion  to  remain  unpaid,  and 
neither  tenders  such  dues  nor  any  subsequent  accruing  dues,  he  must 
be  taken  to  have  acquiesced  in  and  consented  to  the  sentence  of  ex- 
pulsion or  suspension. " '8  But  it  has  been  held  that  mere  silence 
or  inaction  by  an  expelled  member  of  a  mutual  benefit  association 
will  not  amount  to  acquiescence  in  the  expulsion,  so  as  to  bar 
■  recovery  on  his  certificate  after  his  death,  where  the  expulsion  is  void 
and  the  association  has  suffered  no  injury  by  such  inaction.*"  And 
the  fact  that  a  suspended  member  signs  a  request  for  reinstatement 
does  not  estop  him  from  asserting  that  such  suspension  was  un- 
lawful.« 

§  3968. Review  by  the  courts.    The  courts  may  review  the 

action  of  a  corporation  in  expelling  a  member,  for  the  purpose  of 
determining  whether  the  cause  of  the  expulsion  was  sufficient  in  law, 
whether  the  corporation  proceeded  in  accordance  with  the  law,  upon 
reasonable  notice  to  the  .member,  and  whether  the  hearing  and  ex- 
pulsion were  in  good  faith,  and  in  compliance  with  its  charter  and 
by-laws,  and,  if  the  member  was  wrongfully  expelled,  he  will  be 

265 ;      Glardon     v.     Supreme     Lodge  of  Pythias  of  World,  50  Mo.  App.  45. 

Knights  of  Pythias  of  World,  50  Mo.  39  Glardon .     v.       Supreme      Lodge 

App.  45.  Knights  of  Pythias  of  World,  50  Mo. 

36  Marcus      v.      National      Council  App.   45,    quoted    with    approval    in 

Knights    &    Ladies    of    Security,    123  Konta  v.   St.  Louis  Stock  Exchange, 

Minn.  145,  143  N.  W.  265.  189  Mo.  26,  87   S.  W.  969.     See  also 

In    Kulberg    v.     National     Council  Marcus   v.  National  Council  Knights 

Knights    &    Ladies    of    Security,    124  &  Ladies  of  Security,  123  Minn.  145, 

Minn.   437,   145   N.   W.   120,   the   evi-  143    N.    W.    265;    Bange   v.    Supreme 

dence  was  held  not  to  show  acquies-  Council  Legion  of  Honor  of  Missouri, 

cence.  128  Mo.  App.  461,  105  S.  W.  1092. 

37Dague  V.  Grand  Lodge,  Brother-  40  Purdy    v.    Bankers'    Life   Ass'n, 

hood  of  Railroad  Trainmen,  111  Md.  101  Mo.  App.  91,  74  S.  W.  486.s 

85,  73  Atl.  735.  41  Kelly    v.    Supreme    Court    Inde- 

38  Konta    v.    St.    Louis    Stock    Ex-  pendent   Order   of  Foresters,   195  Ill- 
change,    189   Mo.   26,    87   S.   W.   969;  App.  501. 
Glardon    V.    Supreme    Lodge    Knights 
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reinstated.**  And  if  the  laws  of  the  association  are  deficient  in 
stating  what  the  rights  of  a  member  are,  "and  the  method  to  be 
pursued  to  protect  them,  the  court  may  intervene,  ascertain  those 
rights,  and  provide  for  their  protection."**  But  the  action  of  the 
corporation  is  conclusive,  if  it  is  within  the  powers  conferred  upon 


12  OaJif ornia.     Otto   v.  Journeymen  Washington.     State  v.   Corgiat,   50 


Tailors'  Protective  &  Benevolent 
I'nion,  75  Cal.  308,  7  Am.  St.  Rep. 
156,  17  Pac.  217. 

Georgia.  Savannah  Cotton  Ex- 
change V.  State,  54  Ga.  668;  State  v. 
Georgia  Medical  Society,  38  Ga.  608, 
95  Am.  Dec.  408. 

Kentucky.  Wallace  v.  Grand 
Lodge  United  Brothers  of  Friendship, 
32  Ky.  L.  Eep.  1018,  107  S.  W.  724. 

Maryland.  Most  •  Worshipful  Unit- 
ed Grand  Lodge  of  F.  &  A.  M.  of 
Maryland  v.  Lee,  128  Md.  42,  96  Atl. 
872. 

Nebraska.  Bonacum  v.  Murphy,  71 
Neb.  463,  104  N.  W.  180,  98  N.  W.  1030. 

New  Jersey.  Zeliff  v.  Grand  Lodge 
of  New  Jersey  Knights  of  Pythias,  53 
11.  J.  L.  536,  22  Atl.  63. 

New  York.  Wilcox  v.  Supreme 
Council  Royal  Arcanum,  210  N.  Y.  370, 
52  L.  R.  A.  (N.  S.)  806,  104  N.  E.  624, 
aff'g  151  App.  Div.  297,  136  N.  Y. 
Supp.  377;  Semken  v.  State  Council 
Junior  Order  of  United  American 
Mechanics  of  State  of  New  York,  176 
App.  Div.  567,  163  N.  Y.  Supp.  193; 
Seed  v.  National  Order  Daughters  of 
Isabella,  95  Misc.  695,  160  N.  Y.  Supp. 
907,  affi'd  177  App.  Div.  949,  164  N. 
Y.  Supp.  1110.  ' 

Pennsylvania.  Com.  v.  Union 
lieague  oi  Philadelphia,  135  Pa.  St. 
301,  8  L.  R.  A.  195,  20  Am.  St.  Rep. 
870,  19  Atl.  1030;  Carlin  v.  Ancient 
Order  of  Hibernians,  54  Pa.  Super. 
Ct.  512. 

Texas.  Screwmen's  Benev.  Ass'n 
V.  Benson,  76  Tex.  552,  13  8.  W.  379; 
Thompson  v.  Grand  International 
Brotherhood  of  Locomotive  Engineers, 
4.1.  Tex.  Civ.  App.  176,  91  S.  W.  834. 


Wash.  95,  96  Pac.  689;  Hendryx  v. 
People 's  United  Church  of  Spokane, 
42  Wash.  336,  4  L.  R.  A.  (N.  S.)  1154, 
7  Ann.  Cas.  764,  84  Pac.  1123. 

Wisconsin.  Wood  v.  Chamber  of 
Commerce,  119  Wis.  367,  96  N.  W. 
835.  See  also  Wuerfler  v.  Trustees  of 
Grand  Grove  Wisconsin  Order  of 
Druids,  116  Wis.  19,  96  Am.  St.  Eep. 
940,-92  N.  W.  433. 

' '  The  courts  may  judge  of  the  cau^e 
of  the  expulsion  and  the  form  of  the 
proceedings,  to  see  whether  the  corpo- 
rate tribunal  has  acted  within  its  ju- 
risdiction and  in  the  line  of  order." 
Com.  V.  Union  League  of  Philadelphia, 
135  Pa.  St.  301,  8  L.  E.  A.  195,  20  Am. 
St.  Rep.  870,  19  Atl.  1030;  Carlin  v. 
Ancient  Order  of  Hibernians,  54  Pa. 
Super.  Ct.  512. 

"If  the  corporation  violates  its 
laws  in  the  trial  of  one  of  its  mem- 
bers, thereby  committing  jurisdic- 
tional error  to  the  injury  of  the 
property  rights  of  a  member,  equity 
will  furnish  him  a  remedy  if  he  has 
none  other. ' '  Wood  v.  Chamber  of 
Commerce  of  Milwaukee,  119  Wis.  367, 
96  N.  W.  835. 

The  court  may  make  inquiry  as  to 
whether  the  tribunal  of  a  church  ex- 
pelling a  member  was  organized  as 
required  by  the  constitution  of  the 
church,  and  whether  one  of  the  per- 
sons sitting  as  a  member  of  the 
tribunal  was  disqualified  under  the 
rules  of  the  church.  Bonacum  v.  Mur- 
phy, 71  Neb.  463,  104  N.  W.  180,  98 
N.  W.  1030. 

43  Shelley  v.  McLean,  66  N.  Y.  Misc. 
231,  121  N.  Y.  Supp.  61. 
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the  corporation  by  its  charter,  and  in  accordance  with  the  law,** 

44  0aUfornia.  Levy  v.  Magnolia 
Lodge  No.  29,  L  0.  O.  ¥.,  110  Cal.  297, 
42  Pae.  887;  Otto  v.  Journeymen  Tai- 
lors' Protective  &  Benevolent  Union, 


75  Cal.   308,   7  Am.  St.  Bep.   156,   17 
Pac.  217. 

Connecticut.  Connelly  v.  Masonic 
Mut.  Ben.  Ass'n,  58  Conn.  552,  9  L. 
E.  A.  428,  18  Am.  St.  Eep.  296,  20 
Atl.  671. 

Illinois.  People  v.  Women's  Catho- 
lic Order  of  Foresters,  162  HI.  78,  44 
N.  E.  401,  aff'g  59  111.  App.  390; 
Pitcher  v.  Board  of  Trade  of  Chicago, 
121  III.  412,  13  N.  E.  187;  Eobinson  v. 
Yates  City  Lodge  No.  448,  A.  F.  & 
A.  Masons,  86  111.  598;  People  v.  Board 
of  Trade  of  Chicago,  80  in.  134;  Ger- 
man V.  Supreme  Tribe  of  Ben  Hur, 
201  111.  App.  190;  High  CoTirt  Inde- 
pendent Order  of  Foresters  v.  Zak,  35 
111.  App.  613,  aff'd  136  111.  185,  29 
Am.  St.  Eep.  318,  26  N.  E.  593. 

Indiana.  Supreme  Council  Order  of 
Chosen  Friends  v.  Garrigus,  104  Ind. 
133,  54  Am.  Eep.  298,  3  N.  E.  818. 
.  Iowa.  Woolsey  v.  Independent  Or- 
der Odd  Fellows,  Lodge  No.  23,  61 
Iowa  492,  16  N.  W.  576. 

Kentucky.  Wallace  v.  Grand  Lodge 
United  Brothers  of  Friendship,  32  Ky. 
L.  Eep.  1013,  107  S.  W.  724. 

Maryland.  Most  Worshipful  United 
Grand  Lodge  of  F.  &  A.  M.  of  Mary- 
land V.  Lee,  128  Md.  42,  96  Atl.  872; 
District  Grand  Lodge  No.  5,  Inde- 
pendent Order  B'nai  B'rith  v. 
Independent  Order  B  'nai  B  'rith,  65 
Md.  236,  3  Atl.  104;  Anaeosta  Tribe, 
No.  Twelve,  Improved  Older  of  Eed 
Men  V.  Murbach,  13  Md.  91,  71  Am. 
Dec.  625. 

Massachuaetts.  Canadian  Eeligious 
Ass'n  V.  Parmenter,  180  Mass.  415, 
62  N.  E.  740;  Spilman  v.  Supreme 
Council  of  Home  Circle,  157  Mass. 
128,  31  N.  E.  776;  Burbank  v.  Boston 
Police  Eelief  Ass  'n,  144  Mass.  434,  11 
N.  E.  691 ;  Gray  v.  Christian  Society, 


137  Mass.  329,  50  Am.  Eep.  310; 
Gregg  V.  Massaehusette  Medical  So- 
ciety, 111  Mass.  185,  15  Am.  Eep.  24. 

IVHcliigaii.  Burt  V.  Grand  Lodge 
I'ree  &  Accepted  Masons,  44  Mich.  208. 

Missouri.  Seehorn  v.  Supreme 
Council  Catholic  Knights  of  America, 
95  Mo.  App.  233,  68  S.  W.  949. 

Nebraska.  Wilber  v.  Lincoln  Aerie 
No.  147,  Fraternal  Order  of  Eagles, 
99  Neb.  428y  156  N.  W.  658;  Bonacum 
V.  Murphy,  71  Neb.  463,  104  N.  W. 
180,  98  N.  W.  1030. 

New  Jersey.  ZelifE  v.  Grand  Lodge 
of  New  Jersey  Knights  of  Pythias, 
53  N.  J.  L.  536,  22  Atl.  63. 

New  York.  People  v.  New  York 
Produce  Exchange,  149  N.  Y.  401,  44 
N.  E.  84. 

Pennsylvania.  Com.  v.  Union 
Ijeague  of  Philadelphia,  135  Pa.  St. 
301,  8  L.  E.  A.  195,  20  Am.  St.  Eep. 
870,  19  Atl.  1030;  Society  for  Visita- 
tion, of  Sick  &  Burial  of  Dead  v.  Com., 
52  Pa.  St.  125,  91  Am.  Dec.  139;  Leech 
v.  Harris,  2  Brevirst.  571;  Com.  v.  Pike 
Beneficial  Society,  8  Watts  &  S.  250; 
Black  &  White  Smith's  Society  v. 
Vandyke,  2  Whart.  309,  30  Am.  Dec. 
263;  Neff  v.  Pennsylvania  Daughters 
of  Liberty,  62  Pa.  Super.  Cf.  251; 
Badger  v.  Aeolian  Council  No.  17,  39 
Pa.  Super.  Ct.  406;  Crow  v.  Capital 
City  Council,  26  Pa.  Super.  Ct.  411. 

Tennessee.  Vaughn  v.  Hemdon,  91 
Tenn.  64,  17  S.  W.  793. 

Texas.  Screwmen's  Benev.  Ass'n 
V.  Benson,  76  Tex.  '552,  13  S.  W.  379 ; 
Manning  v.  San  Antomio  Club,  63  Tex. 
166,  51  Am.  Eep.  639;  Thompson  v. 
Grand  International  Brotherhood  of 
Locomotive  Engineers,  41  Tex.  Civ.' 
App.  176,  91  S.  W.  834. 

The  power  of  suspension  is  in  its 
nature  judicial,  and  a  judgment  of 
suspension,  if  all  the  jurisdictional 
requirements  have  been  met,  is  to  be 
taken  as  at  least  prima  facie  legal, 
and    will    be   SO    recognized    by   the 
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and  under  such  circumstances  the  court  will  abide  by  its  decision  in 
respect  to  questions  of  fact,**  and  will  not  consider  the  weight  of 
the  evidence  upon  which  it  acted,**  or  review  the  case  on  its 
merits.*''     "In  the  matter  of  expulsion,  the  society  acts  in  a  quasi 


courts.  Seehorn  v.  Supreme  Council 
Catholic  Knights  of  America,  95  Mo. 
App.  233,  68  S.  W.  949. 

"The  methods  provided  by  the  laws 
of  a  corporation  for  disciplining  its 
members,  unless  void  for  unreason- 
ableness or  violative  of  some  law  orf 
the  corporation  itself,  or  of  the  land, 
are  supreme."  "Wood  v.  Chamber  of 
Commerce  of  Milwaukee,  119  Wis. 
367,  96  N.  W.  835. 

"In  regard  to  matters  of  discipline, 
the  courts  will  not  interfere  against 
the  decision  of  the  members  of  a  club 
professing  to  act  under  its  rules,  un- 
less it  can  be  shown  either  that  the 
rules  are  contrary  to  natural  justice, 
or  that  what  has  been  done  is  con- 
trary to  the  rules,  or  that  there  has 
been  mala  fides  or  malice  in  arriving 
at  the  decision,  or  refusal  to  give  the 
members  a  hearing."  ZelifE  v.  Grand 
Lodge  of  New  Jersey  Knights  of 
Pythias,  53  N.  J.  L.  536,  22  Atl.  63. 

"Courts  are  always  reluctant  to  in- 
terfere with  the  disciplinary  powers 
of  voluntary  organizations,  whether 
incorporated  or  unincorporated.  Such 
interference  will  never  be  justified, 
unless  the  exercise  of  the  power  has 
been  without  jurisdiction,  or  marked 
by  gross  injustice  or  unfairness." 
People  V.  Women's  Catholic  Order  of 
Foresters,  162  III.  78,  44  N.  E.  401, 
afE'g  59  111.  App.  390. 

In  matters  of  discipline  and  policy 
not  manifestly  violating  private 
rights,  incorporated  voluntary  associa- 
tions are  as  supreme  within  their  own 
field  as  a  religious  paeiety.  Wuerfler 
V.  Grand  Grove  of  Wisconsin  Order  of 
Druids,  116  Wis.  19,  96  Am.  St.  Eep. 
940,  92  N.  W.  433. 

The  court  will  decline  to  review  the 
acts  and  conclusions  reached  by  the 


governing  authorities  of  a  religious 
organization  with  a  view  to  ascertain- 
ing whether  the  conclusiom  reached 
is  in  accordance  with  the  usages  of 
the  church.  Bonacum  v.  Murphy,  71 
Neb.  463,  104  N.  W.  180,  98  N.  W. 
1030. 

45  Semken  v.  State  Council  Junior 
Order  of  United  American  Mechanics 
of  State  of  New  York,  176  N.  Y.  App. 
Div.  567,  163  N.  Y.  Supp.  193. 

46  Reed  v.  National  Order  Daugh- 
ters of  Isabella,  95  N.  Y.  Misc.  695, 
160  N.  Y.  Supp;  907,  afC'd  177  N.  Y. 
App.  Div.  949,  164  N.  Y.  Supp.  1110. 

"In  the  absence  of  any  special  pro- 
vision of  statute  law,  the  courts  in 
such  cases  are  not  appellate  tribunals, 
and,  if  the  society  acted  regularly, 
giving  due  notice  and  opportunity  to 
be  heard,  it  is  immaterial  that  another 
tribunal,  upon  evidence  which  cannot 
be  presumed  to  be  the  same,  finds  the 
members  accused,  tried,  and  dropped 
were  not  guilty."  Canadian  Religious 
Ass'n  V.  Parmenter,  180  Mass.  415, 
62  N.  E.  740. 

If  the  finding  of  guilt  is  unsustained 
by  any  substantial  evidence,  the  de- 
termination of  the  board  should  be 
considered  as  contrary  to  law  and 
natural  justice,  and  so  subject  to  re- 
view and  correction.  Reed  v.  Nation- 
al Order  Daughters  of  Isabella,  95  N. 
Y.  Misc.  695,  160  N.  Y.  Supp.  907, 
aff'd  177  N.  Y.  App.  Div.  949,  164  N. 
Y.  Supp.  1110. 

47  German  v.  Supreme  Tribe  of  Ben 
Hur,  201  ni.  App.  190;  Com.  v.  Union 
League  of  Philadelphia,  135  Pa.  St. 
301,  8  L.  B.  A.  195,  20  Am.  St.  Rep. 
870,  19  Atl.  1030;  Carlin  v.  Ancient 
Order  of  Hibernians,  54  Pa.  Super.  Ct. 
512. 
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judicial  character,  and  so  far  as  it  confines  itself  to  the  exercise  of 
the  powers  vested  in  it,  and  in  good  faith  pursues  the  methods  pre- 
scribed by  its  laws,  such  laws  not  being  in  violation  of  the  laws  of  the 
land,  or  any  inalienable  right  of  the  member,  its  sentence  is  con- 
elusive,  like  that  of  a  judicial  tribunal."** 

§  3969. Remedies  for  wrongful  expulsion.  By  the  over- 
whelming weight  of  authority,  if  a  member  of  a  corporation  is  wrong- 
fully expelled  without  sufiScient  cause,  or  without  a  hearing,  or  with- 
out reasonable  notice  and  an  opportunity  to  be  heard  in  his  defense, 
or  without  compliance  with  the  provisions  of  the  charter  and  by- 
laws, mandamus  will  lie  to  compel  the  corporation  to  restore  him  to 
membership,*'  although  there  is  some  authority  holding  the  contra- 


48  otto  V.  Journeymen  Tailors '  Pro- 
tective &  Benevolent  Union,  75  Cal. 
308,  7  Am.  St.  Eep.  156,  17  Pac.  217. 

49  Alabama.  Medical  &  Surgical 
Society  of  Montgomery  Co.  v.  Weath- 
eily,  75  Ala.  248. 

California.  Otto  v.  Journeymen 
Tailors'  Protective  &  Benevolent 
Union,  75  Cal.  308,  7  Am.  St.  Eep. 
156,  17  Pac.  217. 

Georgia.  United  Bros.  v.  Williams, 
126  Ga.  19,  115  Am.  St.  Eep.  64,  54 
S.  E.  907;  Savannah  Cotton  Exchange 
V.  State,  54  Ga.  668;  State  v.  Georgia 
Medical  Society,  38  Ga.  608,  95  Am. 
Dec.  408. 

Massachusetts.  Horgan  v.  Metro- 
politan Mut.  Aid  Ass'n,  202  Mass. 
524,  88  N.  E.  890. 

Michigan.  Meurer  v.  Detroit  Musi- 
cians' Benevolent  &  Protective  Ass'n, 
9D  Mich.  451,  54  N.  W.  954;  Erd  v. 
Bavarian  National  Aid  &  Belief  Aas'n 
of  Detroit,  67  -Mich.  233,  34  N.  W. 
555;  AUnutt  v.  Subsidiary  High  Court 
of  United  States  Ancient  Order  of 
Foresters,  62  Mich.  110,  28  N.  W.  802; 
People  V.  Mechanics'  Aid  Society,  22 
Mich.  86. 

Missouri.  State  v.  Adams,  44  Mo. 
570;  Lyaaght  v.  St.  Louis  Operative 
Stonemason's  Ass'n,  55  Mo.  App. 
538. 

New    Jersey.      Venezia    v.    Italian 


Mut.  Benev.  Soc.  of  Perth  Amboy,  74 
N.  J.  L.  433,  65  Atl.  898;,  Byrne  v. 
Supreme  Circle  Brotherhood  of  Union, 
74  N.  J.  L.  258,  65  Atl.  839;  Eadice  v. 
Italian-American  Christopher  Colum- 
bus Society,  67  N.  J.  L.  196,  50  Atl. 
691;  Jennings  v.  Supreme  Lodge,  Or- 
der of  Shepherds  of  Bethlehem,  67  N. 
J.  L.  126,  50  Atl.  581;  State  v.  Grand 
Lodge  of  New  Jersey  Knights  of 
Pythias,  53  N.  J.  L.  536,  22  Atl.  63; 
Sibley  v.  Board  of  Management  Car- 
teret Club  of  Elizabeth,  40  N.  J.  L. 
295.  See  also  Stahl  v.  Eoumanian 
Young  Men's  Ass'n,  77  N.  J.  L.  380, 
71  Atl.  1114;  Pirics  v.  First  Eussian- 
Slavonie  Greek  Catholic  Benev.  Soci- 
ety, 83  N.  J.  Eq.  29,  89  Atl.  1036. 

New  York.  People  v.  Musical  Mut. 
Protective  Union,  118  N.  Y.  101,  23 
N.  B.  129,  47  Hun  273;  People  v.  Phil- 
ip Bernstein  Sick  &  Benefit  Society, 
161  App.  Div.  823,  146  N.  Y.  Supp. 
886;  People  v.  Old  Guard  City  of  New 
York,  87  App.  Div.  478,  84  N.  Y.  Supp. 
766,  aff'd  178  N.  Y.  576,  70  N.  E.  1105; 
Eeed  v.  National  Order  Daughters  of 
Isabella,  95  Misc.  695,  160  N.  Y.  Supp. 
907,  afE'd  177  App.  Div.  949,  164  N.  Y. 
Supp.  1110;  Stein  v.  Marks,  44  Mi*c. 
140,  89  N.  Y.  Supp.  921 ;  People  v.  St. 
Franciscus  Benev.  Society,  24  How. 
Pr.  216. 

North  Carolina.     Delacy  v.  Neuse 
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ry.^"  In  some  jurisdictions  it  has  been  held  that  a  suit  in  equity  may 
be  maintained  by  a  member  of  a  corporation  to  enjoin  his  wrongful 
expulsion,  or  compel  reinstatement.*'     But  other  courts  hold  that, 


Eiver  Nav.  Co.,  1  Hawks  274,  9  Am. 
Dec.  636. 

Ohio.  State  v.  Lipa,  28  Ohio  St. 
665. 

Pennsylvania.  Beeman  v.  Supreme 
Lodge,  Shield  of  Honor,  215  Pa.  627, 
64  Atl.  792;  Evans  v.  Philadelphia 
Club,  50  Pa.  St.  107;  Com.  v.  German 
See.  for  Mut.  Support  &  Assistance, 
15  Pa.  St.  251;  Com.  v.  St.  Patrick 
Eenev.  Society,  2  Binn.'  441,  4  Am. 
Dee.  4535  Black  &  White  Smith's  Sor- 
ciety  V.  Vandyke,  2  Whart.  309,  30 
Am.  Deo.  263. 

Rhode  Island.  Lavalle  v.  Societe 
St.  Jean  Baptigte  De  Woonsocket,  17 
E.  I.  680,  16  L.  R.  A.  392,  24  Atl.  467. 

Texas.  Screwmen's  Benev.  Ass'n  v. 
Benson,  76  Tex.  552,  13  S.  W.  379; 
Thompson  v..  Grand  International 
Brotherhood  of  Locomotive  Engineers, 
41  Tex.  Civ.  App.  176,  91  S.  W.  834; 
Supreme  Council  Catholic  Knights  of 
America  v.  Gambati,  29  Tex.  Civ.  App. 
80,  69  S.  W.  114. 

Washington.  State  v.  Corgiat,  50 
>Wash.  95,  96  Pac.  689. 

Wisconsin.  State  v.  Chamber  of 
Commerce  of  Milwaukee,  47  Wis.  670, 
SN.  W.  760,  20  Wis.  63. 

Although  the  relator  is  entitled  to 
lestoration  to  membership  at  the  time 
when  he  applies  for  the  writ,  the  writ 
should  be  denied  and  the  proceeding 
dismissed  where  it  is  made  to  appear, 
by  new  matter  set  up  in  the  answer, 
that  the  infirmity  in  his  expulsion  has 
been  cured.  People  v.  Old  Guard  City 
of  New  York,  87  N.  T.  App.  Div.  478, 
84  N.  Y.  Supp.  766,  aff'd  178  N.  Y. 
576,  70  N.  E.  1105. 

The  denial  of  an  application  for  a 
writ  of  mandamus  to  compel  the  re- 
instatement of  a  member  who  has 
been  suspended  from  attending  meet- 
ings is  not  a  bar  to  an  application  to 


compel  his  reinstatement  after  his 
subsequent  expulsion  from  the  society. 
People  V.  Philip  Bernstein  Sick  & 
Benefit  Society,  161  N.  Y.  App.  Div. 
823,  146  N.  Y.  Supp.  886. 

Mandamus  to  compel  reinstatement 
will  not  lie  after  judgment  in  an  ac- 
tion to  recover  damages  for  the  ex- 
pulsion, which  is  pending  on -appeal. 
State  V.  Lipa,  28  Ohio  St.  665. 

BO  Schmidt  v.  Abraham  Lincoln 
Lodge,  84  Ky.  490,  2  S.  W.  156;  Wal- 
lace V.  Grand  Lodge  United  Brothers 
of  Friendship,  32  Ky.  L.  Eep.  1013, 
107  S.  W.  724. 

Mandamus  will  not  lie  under  the 
Ohio  statute  since  the  act  is  not  one 
specially  enjoined  by  law,  and  because 
the  expelled  member  has  a  plain  and 
adequate  remedy  in  the  ordinary 
course  of  the  law  by  an  action  for 
damages  or  a  3uit  for  injunction. 
Fraternal  Mystic  Circle  v.  State,  61 
Ohio  St.  628,  76  Am.  St.  Eep.  446,  48 
N.  B.  940. 

61  United  States.  Hall  v.  Supreme 
Lodge,  Knights  of  Honor,  24  Fed.  450. 

Maryland.  See  Most  Worshipful 
United  Grand  Lodge  of  F.  &  A.  M.  of 
Maryland  v.  Lee,  128  Md.  42,  96  Atl. 
872. 

Missouri.  Albers  v.  Merchants'  Ex- 
change of  St.  Louis,  140  Mo.  App.  446, 
120  S.  W.  139;  Albers  v.  Merchants' 
Exch.  of  St.  Louis,  39  Mo.  App.  583. 
See  also  Moffatt  v.  Board  of  Trade  of 
Kansas  City,  250  Mo.  168,  157  S.  W. 
579. 

New  Jersey.  Altmann  v.  Benz,  27 
N.  J.  Eq.  331. 

New  York.  Stein  v.  Marks,  44 
Misc.  140,  89  N.  Y.  Supp.  921;  Olery 
V.  Brown,  51  How.  Pr.  92 ;  Holcombe 
V.'  Leavitt,  124  N.  Y.  Supp.  980.  See 
also  White  v  Brownell,  4  Abb.  Pr. 
(N.  S.)  162. 


6771 


VI  Priv.  Corp. — 50 


§  3969] 


Peivate  Coepoeations 


[Oh.  56 


since  the  remedy  at  law  by  mandamus  to  compel  restoration  to  mem- 
bership is  generally  adequate,  a  court  of  equity  will  not  assume 
jurisdiction  unless  there  are  peculiar  circumstances  rendering  its  in- 
terference neeessary.^^ 

Ohio,     See  Fraternal  Mystic  Circle      and  might  then  recover  it  back,  in  an 


V.  State,.  61  Ohio  St.  628,  76  Am.  St. 
Eep.  446,  48  N.  E.  940,  where  it  is 
said  that  if  an  expelled  member's 
remedy  by  an  actiom  for  damages  is 
inadequate,  he  is  entitled  '  to  an  in- 
junetion  to  prevent  his  further  ex- 
clusion. 

Pennsylvania.  Leech  v.  Harris,  2 
Brewst.  571;  Thomas  v.  Bllmaker,  1 
Pars.  Eq.  Cas.  98;  NefC  v>  Pennsyl- 
vania Daughters  of  Liberty,  62  Pa. 
Super.  Ct.  251. 

South  Carolina.  Smith  v.  Smith,  3 
Iiesauss.  557. 

The  court  may  enjoin  the  arbitrary 
expulsion  of  a  member  of  a  church 
where  property  rights  are  involved. 
Holcombe  v.  Leavitt,  124. N.  T.  Supp. 
980. 

Where  the  proceedings  for  expelling 
members  are  illegal  and  void,  they  may 
maintain  a  suit  iii  equity  against  the 
members  of  the  corporation  remaining 
in  possession  to  have  their  expulsion 
declared  void  and  to  prevent  the  use 
of  the  assets  for  the  accomplishment 
of  purposes  other  than  those  specified 
by  the  corporate  charter.  In  such 
ease  the  legal  remedy  against  the 
members  of  the  association  remaining 
in  possession  would  be  insuficient. 
Stein  V.  Marks,  44  N.  Y.  Misc.  140, 
89  N.  Y.  Supp.  921. 

Under  a  Missouri  statute  authoriz- 
ing a  suit  for  injunction  to  prevent 
the  doing  of  any  legal  wrong,  where 
an  action  for  damages  will-  not  afEord 
an  adequate  remedy,  it  was  held  that 
a  member  of  a  corporation,  on  being 
wrongfully  suspended  for  nonpayment 
of  a  fine,  might  sue  to  enjoin  enforce- 
ment Sf  the  order  of  suspension,  al- 
though he  would  have  been  reinstated 
on  payment  of  the  fine  under  protest, 


action  at  law.  Albers  v.  Merchants' 
Exch.  of  St.  Louis,  39  Mo.  App.  583. 

In  Hendryx  v.  People's  United 
Church  of  Spokan,e,  42  Wash.  336,  4 
L.  R.  A.  (N.  S.)  1154,  7  Ann.  Cas.  764, 
84  Pac.  1123,  a  member  of  a  church 
who  had  been  fraudulently  expelled 
■was  held  to  be  entitled  to  sue  in 
equity  to  prevent  a  fraudulent  diver- 
sion of  the  church  property.- 

Where  a  subordinate  lodge  refuses 
to  obey  the  judgment  of  an  appellate 
tribunal  of  the  order  reinstating  an 
expelled  member,  who  has  a  contract 
entitling  him  to  sick  and  death  bene- 
fits, of  which  he  will  be  deprived  un- 
less the  order  of  reinstatement  is  en- 
forced, a  court  of  equity,  by  manda- 
tory injunction,  will  direct  the 
subordinate  lodge  and  its  officers  to 
restore  him  to  membership.  Under 
such  circumstances  it  will  be  pre- 
sumed that  the  appellate  tribunal  had 
jurisdiction,  in  the  absence  of  a  clear 
showing  to  the  contrary.  Wilson  v. 
Pine  Knot  Council  No.  54,  175  Ky. 
502,  194  S.  W.  537. 

62  Allen  V.  Chicago  Undertakers' 
Ass'n,  232  111.  458,  83  N.  E.  952;  Bos- 
tedo  V.  Board  of  Trade  of  Chicago, 
227  111.  90,  81  N.  E.  42,  afE'g  130  111. 
App.  560;  Pitcher  v.  Board  of  Trade 
of  Chicago,  121  111.  412,  13  N.  E.  187; 
Sturges  V.  Board  of  Trade  of  Chicago, 
86  111.  441;  Baxter  v.  Board  of  Trade 
of  Chicago,  83  HI.  146;  Fisher  v. 
Board  of  Trade  of  Chicago,  80  111.  85; 
O  'Brien  v.  Bittman,  176  HI.  App.  237; 
Champion  v.  Hannahan,  138  HI.  App. 
,387;  Gregg  v.  Mas,sachusetts  Medical 
Society,,  111  Mass.  185, 15  Am.  Eep.  24. 

An  injunction  is  a'  preventive  rem- 
edy, and  will  not  iss^e  to  compel  the 
restoration  to  membership  of  a  m^m- 


6772 


Ch.  56] 


Stock  and  Stockholdees 


[§  3969 


An  expelled  member  of  an  incorporated  beneficial  association  can- 
not have  the  sufficiency  of  the  evidence  upon  which  his  expulsion  was 
Ijfised  or  the  regularity  of  the  proceedings  inquired  into  in  a  col- 
lateral action  for  the  recovery  of  benefits  alleged  to  be  due  him, 
where  the  expulsion  T^^as  voted  after  notice,  trial  and  conviction 
in  aBcordance  with  the  provisions  of  the  charter  and  by-laws,  and  upon 
a  charge  thereby  made  a  cause  for  expulsion.*'  But  the  jurisdiction 
of  the  body  before  whom  the  trial  was  had  may  be  attacked  collaterally 
in  such  an  action.** 

By  the  weight  of  authority,  a  member  of  a  corporation  who  has 
been  wrongfully  expelled  may  maintain  an  action  against  the  cor- 
poration to  recover  any  damages  which  he  may  have  sustained  by 
reason  of  the  expulsion,  and  is  not  restricted  to  his  remedy  to  compel 
reinstatement,**  although  there  is  authority  which  holds  the  contra- 


ber  who  has  been'  expelled.  Champion 
V.  Hannahan,  138  111.  App.  387. 

BS  Bigler  v.  National  Council 
Knights  &  Ladies  of  Security,  128 
Minn.  51,  ISO"  N.  W.  178;  Beeman  v. 
Supreme  Lodge,  Shield  of  Honor,  215 
Pa.  627,  64  Atl.  792;  Black  &  "White 
Smith's  Society  v.  Vandyke,  2  Whart. 
(Pa.)  309,  30  Am.  Dec.  263. 

See  also  standard  works  on  fraternal 
benefit  associations. 

64  Wilcox  V.  Supreme  Council  Koyal 
Arcanum,  210  N.'  Y.  370,  52  L.  E.  A. 
(N.  S.)  806,  104  N.  E.  624,  aff'g  151 
N.  T.  App.  Div.  297,  136  N.  T.  Supp. 
377. 

B6  United  S1p.tea  Republican  News- 
paper Co.  V.  Northwestern  Associated 
Press,  51  Fed.  377;  Crosby  Lunber 
Co.  V.  Smith,  51  Fed.  63. 

Kentucky.  Wallace  v.  Grand  1  odge 
United  Brothers  of  Friendship,  3i  Ky. 
L.  Eep.  1013,  107  S.  W.  724. 

Mississippi.  Independent  Order 
Sons  &  Daughters  of  Jacob  of  Ameri- 
ca V.  Wilkes,  98  Miss.  179,  52  L.  E. 
A.  (N.  S.)  817,  53  So.  493. 

Missouri.  Ludowiski  v.  Polish  Eo- 
man  Catholic  St.  Staneslaus  Koska 
Benev.  Society,  29  Ma.  App.  337. 

New  Jeraey.  D'Aloia  v.  TJniorie 
Fratellanza  Italiana  of  Virieland,  84 
N.  J.  L.  683,  87  Atl.  472. 


Neiw  York.  People  v.  Musical  Mut. 
Protective  Union,  118  N.  Y.  101,  23 
N.  E.  129. 

Ohio.  Fraternal  Mystic  Circle  v. 
State,  61  Ohio  St.  628,  76  Am.  St.  Eep. 
446,  48  N.  E.  940. 

Texas.  Thompson  v.  Grand  Inter- 
national Brotherhood  of  Locomotive 
Engineers,  4l  Tex.  Civ.  App.  176,  91 
S.  W.  834;  Supreme  Council  Catholic 
Knights  of  America  v.  Gambati,  29 
Tex.  Civ.  App.  80,  69  S.  W.  114;  Ben- 
son V.  Serewmen's  Benev.  Ass'n,  2 
Tex.  Civ.  App.  66,  21  S.  W.  562. 

This  is  true  where  membership  has 
a  direct  pecuniary  value,  and  the  dam- 
age resulting  from  the  fexpulsion  can- 
not '  be  remedied  by  reinstatement. 
Thompson  v.  Grand  International 
Brotherhood  of  Locomotive  Engineers, 
41  Tex.  Civ.  App.  176,  91  S.  W.  834. 

That  an  order  expelling  a  member 
of  a  fraternal  benefit  association  is 
void  for  want  of  notice  and  trial  is  not 
a  defense  to  an  action  by  the  expelled 
member  to  recover  insurance  premiums 
paid  by  him.  Supreme  Council  Cath- 
olic Knights  of  America  v.  Gambati, 
29  Tex.  Civ.  App.  80,  6^  S.  W.  114. 

When  a  shareholder  is  wrongfully 
excluded  from  a  corporation,  and  his 
interest  therein  declared  forfeited, 
and  in  an  action  for  damages  he  re- 
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ry.*^  He  may  also  maintain  such  an  action  against  a  third  person  who 
wrongfully  procures  his  expulsion.^''  It  is  not  necessary  that  the 
expelled  member  exhaust  his  remedies  within  the  corporation  to 
correct  its  wrongful  action  before  suing  for  damages.^*  Nor  will 
the  fact  that  he  takes  an  appeal  within  the  order  which  results 
in  his  reinstatement  amount  to  a  waiver  of  his  right  to  recover 
damages.*^  Publication  of  a  notice  of  expulsion  in  the  offtcial  maga- 
zine of  the  order  is  a  proper  element  of  damage  if  the  expulsion  is 
wrongful,  but  not  otherwise.^" 


covers  the  value  of  his  interest  at  the 
time  it  was  taken  from  him,  including 
the  profits  and  the  increase  in  value 
of  the  assets,  he  is  entitled  to  interest 
on  the  amount  found  due  from  the 
time  he  was  excluded.  Crosby  Lum- 
ber Co.  V.  Smith,  51  Fed.  63. 

A  fraternal  association  may  be  made  . 
liable  for  a  wrongful  expulsion  of  a 
member  of  a  subordinate  lodge  where 
the  supreme  ofSeer  of  the  association, 
with  knowledge  of  the  facts,  confirms 
the  expulsion.  Thompson  v.  Grand 
International  Brotherhood  of  Locomo- 
tive Engineers,  41  Tex.  Civ.  App.  176, 
91  S.  W.  834. 

The  powers  of  a  nonstock  incorpo- 
rated religioTis  society  with  reference 
to  business  and  property  matters  were 
by  provision  of  the  corporate  charter 
required  to  be  exercised  by  a  board 
of  trustees.  Not  more-  than  two- 
thirds  of  these  trustees  were  required 
to  be  members  of  the  church,  and  ac- 
tion taken  by  them  was  subject  to  re- 
jection by  the  congregation.  The 
trustees  were  without  authority  with 
reference  to  discipline  or  expulsion 
of  members.  The  court  held  that  for 
expulsion  of  a  member  by  the  congre- 
gation the  incorporated  society  was 
not  liable  in  damages,  since  the  suit 
did  not  involve  a  property  right  which 
the  corporation  had  invaded  through 
its  trustees,  nor  relate  to  an  act  for 
which  the  corporation  was  in  any  sense 
responsible.  Eeinke  v.  German  Evan- 
gelical Lutheran  Trinity  Church,  17 
S.  D.  262,  96  N.  "W.  90. 


sepeyre  v.  Mutual  Relief  Sac.  of 
French  Zouaves,  90  Cal.  240,  27  Pac. 
191;  Lavalle  y.  Soeiete  St.  Jean  Bap- 
tiste  de  Woonsocket,  17  B.  I.  680,  16 
L.  E.  A.  392,  24  Atl.  467. 

In  Thompson  v.  Grand  International 
Brotherhood  of  Locomotive  Engineers, 
41  Tex.  Civ.  App.  176,  91  S.  W.  834, 
it  is  said  that  the  Peyre  case,  supra, 
can  hardly  be  said  to  sustain  the  prop- 
osition that  an  action  for  damages 
will  not  lie,  and  it  is  pointed  out  that 
the  court  there  held  that  the  demurrer 
to  the  petition  was  properly  sustained 
on  the  ground  that  the  facts  alleged 
did  not  entitle  the  plaintiff  to  recover 
damages  of  defendants,  quite  ir- 
respective of  the  question  whether  he 
should  have  sought  reinstatement  by 
mandamus  as  his  omly  remedy,  which 
question  was  not,  in  fact,  directly  de- 
cided at  all. 

57  St.  Louis  Southwestern  E.  Co.  of 
Texas  v.  Thompson,  102  Tex.  89,  19 
Ann.  Cas.  1250,  113  S.  W.  144;  Id.  — 
Tex.  Civ.  App.  ^,  192  S.  W.  1095. 

58  See   §  3970,  infra. 

59  Such  an  appeal  and  reinstatement 
will  not  prevent  a  member  of  a  labor 
union  from  recovering  damages  for 
the  acts  of  the  local  union  in  procur- 
ing his  employer  to  discharge  him  on 
his  failure  to  pay  a  fine  imposed  as 
part  of  his  punishment.  Blanehard  v. 
Newark  Joint  Dist.  Council  United 
Brotherhood  of  Carpenters  &  Joiners 
of  America,  77  N.  J.  L.  389,  71  Atl. 
1131. 

60  Thompson  v.  Grand  International 
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§  3970. Necessity  for  exhausting  remedies  within  the  organ- 
ization.    It  is  a  well-settled  rule  that  the  courts  will  not  act  in  • 
reinstatement  of  a  member  of  a  corporation,  claiming  to  have  been 
wrongfully  expelled,  until  he  has  pursued  and  exhausted  all  his 
remedies,  by  appeal  or  otherwise,  within  the  organization  itself.^^ 


Brotherhood  of  Locomotive  Engineers, 

41  Tex.  Civ.  App.  176,  91  S.  W.  834. 
61<Jalifornia.      Levy    v.    Magnolia 

Lodge  No.  29,  I.  0.  O.  F.,  110  Cal.  297, 

42  Pac.  887;  Peyre  v.  Mutual  Relief 
Soc.  of  French  Zouaves,  90  Cal.  240, 
27  Pac.  191;  Eobinson  v.  Irish- Ameri- 
can Benev.  Society,  67  Cal.  135,  7 
Pae.  435. 

Georgia,  Harrington  v.  Working- 
men's  Benev.  Ass'n,  70  Ga.  340. 

Illinois.  People  v.  Women's  Cath- 
olic Order  of  Foresters,  162  111.  78,  44 
N.  B.  401,  aff'g  59  111.  App.  390;  Eob- 
inson V.  Yates  City  Lodge  No.  448, 
A.  P.  &  A.  M.,  86  111.  598;  O'Brien  v. 
Eittman,  176  111.  App.  237.  See  also 
Spier  V.  Douglas  Mut.  Benefit  &  Aid 
Society,  144  111.  App.  195. 

Indiana.  Bauer  v.  Samson  Lodge, 
Knights  of  Pythian,  102  Ind.  262,  1  N. 
E.  571. 

Iowa.  Finnerty  v.  Supreme  Council 
Catholic  Knights  of  America,  115 
Iowa  398,  88  N.  W.  834. 

Kansas.     Reno  Lodge  No.  99,  I.  O. 

0.  F.  of"  Hutchinson  v.  Grand  Lodge, 

1.  0.  0.  F.  of  Kansas,  54  Kan.  73,  26 
L.  B.  A.  98,  37  Pac.  1003. 

Maine.  Jeane  v.  Grand  Lodge,  An- 
cient Order  United  Workmen,  86  Me. 
434,  30  Atl.  70. 

Btarylamd.  Meet  Worshipful  United 
Grand  Lodge  of  F.  &  A.  M.  of  Mary- 
land V.  Lee,  128  Md.  42,  96  Atl.  S72; 
Qimp  No,  6  Patriotic  Order  Sons  of 
America  v.  Arrington,  107  Md.  319, 
68  Atl.  548. 

MasBachusetts.  Correia  v.  Supreme 
Lodge  Portugese  Fraternity  of  United 
States  of  America,  218  Mass.  305,  105 
K.  E.  977;  Horgan  v.  Metropolitan 
Mut.  Aid  Ass'n,  202  Mass.  524,  88  N. 
E.  890;  Oliver  v.  Hopkins,  144  Mass. 


175,  10  N.  E.  776;  Karcher  v.  Supreme 
Lodge,  Knights  of  Honor,  137  Mass. 
368;  Chamberlain  v.  Lincoln,  129  Mass. 
70;  Grosveuor  v.  United  Society  of 
Believers,  118  Mass.  78. 

Michigan.  People  v.  St.  George's 
Soc.  of  Detroit,  28  Mich.  261. 

Minnesota.  National  Council  Knights 
&  Ladies  of  Security  v.  Turovh,  135 
Minn.  455,  161  N.  W.  225;  Rigler  v. 
National  Council  Knights  &  Ladies  of 
Security,  128  Minn.  51,  150  N.  W.  178; 
Kulberg  v.  National  Council  Knights 
&  Ladies  of  Security,  124  Minn.  437, 
145  N.  W.  120;  Marcus  v.  National 
Council  Knights  &  Ladies  of  Security, 
123  Minn.  145,  143  N.  W.  265. 

Missouri.  Crutcher  v.  Eastern  Di- 
vision No.  321,  Order  of  Eailway  Con- 
ductors otf  America,  151  Mo.  App.  629, 
132  S.  W.  307.  See  also  MofEatt  v. 
Board  of  Trade  of  Kansas  City,  250 
Mo.  168,  157  S.  W.  579. 

Nelnraska.  Wilbur  v.  Lincoln  Aerie 
No.  147,  Fraternal  Order  of  Eagles, 
99  Neb.  428,  156  N.  W.  658. 

New  Jersey.  Ocean  Castle,  Knights 
of  Golden  Eagle,  No.  11  v.  Smith,  58 
N.  J.  L.  545,  33  Atl.  849,  59  N.  J.  L. 
198,  35  Atl.  917;  Zeliff  v.  Grand  Lodge 
of  New  Jersey  Knights  of  Pythias,  53 
N.  J.  L.  536,  22  Atl.  63;  Van  Houten 
V.  Pine,  36  N.  J.  Eq.  133. 

New  York.  Moyse  v.  New  York 
Cotton  Exchange,  143  App.  Div.  265, 
128  N.  Y.  Supp.  112;  Raych  v.  Hadida, 
72  Misc.  469,  130  N.  Y.  Supp.  346. 
See  also  Ewald  v.  Medical  Society  of 
New  York,  144  App.  Div.  8a,  128  N. 
Y.  Supp.  886,  rev  'g  judgment  70  'Mise. 
615,  130  N.  Y.  Supp.  1024. 

Pennsylvania.  See  Carlin  v.  An- 
cient Order  of  Hibernians,  54  Pa. 
Super.  Ct.  512. 
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And  a  by-law  requiring  that  the  remedies  provided  by  the  society 
shall  first  be  exhausted  before  any  suit  at  law  or  in  equity  shall  be 
instituted  under  such  circumstances  is  a  reasonable  regulation  for 
the  settlement  of  disputes  arising  in  the  society,  and  is  binding  on  the 
membets.®^ 


Texas.  Sorewmen's  Benev.  Ass'n 
V.  Benson,.  76  Tex.  552,  13  S.  W.  379; 
Thompson  v.  Grand  International 
Brotherhood  of  Locomotive  Engineers, 
41  Tex.  Civ.  App.  176,  91  S.  W.  834; 
Supreme  Council  Catholic  Knights  of 
America  v.  Gambati,  29  Tex.  Civ.  App. 
SO,  69  S.  "W.  114;  Benson  v.  Serew- 
bien  's  Benev.  Asa  'n,  2  Tex.  Civ.  App. 
66,  21  S.  W.  562.  See  also  St.  Louis 
Southwestern  E.  Co.  of  Texas  v. 
Thompson,  102  Tex.  89,  19  Ann.  Cas. 
1250,  113  S.  W.  144. 

Wisconsin.  See  State  v.  Board  of 
Officers  Gegenseitige  TJnterstuetzungs 
Gesellschaft  Germania,  144  Wis.  516, 
129  N.  W.  630. 

England.  See  Labouchere  v.  Earl 
of  Wharncliffe,  13  Ch.  Div.  346;  Fisher 
V.  Keane,  11  Ch.  Biv.  353;  Littleton  v. 
Blaekbourne,  45  L.  Ch.  29;  Bache  v. 
Billingham,  [1894]  1  Q.  B.  107. 

This  is  true  although  the  appellate 
body  is  a  corporation  of  another  state. 
State  v.  Grand  Lodge  of  New  Jersey 
Knights  of  Pythias,  53  N.  J.  L.  536, 
22  Atl.  63. 

"It  is  the  purpose  of  the  appeal  to 
correct  irregularities  and  errors,  and 
it  is  to  be  presumed  that  the  error 
will  be  corrected  or  the  irregularity 
cured  by  the  appellate  tribunal. ' '  Na- 
tional Council  Knights  &  Ladies  of 
Security  v.  Turovh,  135  Minn.  455, 
161  N.  W.  225. 

Of  course  this  rula  has  no  applica- 
tion where  the  provision  for  an  appeal 
Vvithin  the  corporation  does  not  apply 
tcr  expulfeions  of  the  character  in  ques- 
tion. People  v.  Philip  Bernstein  Sick 
&  Benefit  Society,  161  N.  Y.  App.  Div. 
823,  146  N.  Y.  Supp.  886. 

"There   is   a    clear    distinction   be- 


tween the  obligation  to  appeal  from 
the  lower  to  the  higher  tribunals  of 
the  society  itself  resting  upon  one 
who  presents  a  question  of  discipline, 
and  such  obligation  so  far  as  it  con- 
cerns one  who  asserts  a  claim  to 
money  due  upon  a  contract.  Where 
the  controversy  is  concerning  the  dis- 
cipline or  policy  or  doctrine  of  the 
order  or  fraternity,  the  member  must 
resort  to  the  method  of  procedure  pre- 
scribed by  the  association  including 
the  remedy  by  appeal,  before  invok- 
ing the  power  of  the  courts.  But  it 
ig  otherwise,  where  a  niember  claims 
money  due  from  the  society  on  its 
contract,  or  where  the  beneficiary  of 
a  deceased  member  claims  money  due 
frorm  the  society  on  its  contract  of 
insurance ;  in  such  case,  the  right  to 
resort  to  the  courts  to  coerce  payment 
will  not  be  abridged  by  the  right  of 
appeal  from  a  lower  to  a  higher  tri- 
bunal of  the  society  as  conferred  by 
its  laws  and  rules. ' '  In  the  latter 
case,  "it  is  sufficient  for  the  benefi- 
ciary to  show  that  the  judgment  of 
expulsion  was  invalid,  without  further 
showing  the  exhaustion  of  all  reme- 
dies within  the  order  or  society  for  the 
purpose  of  having  the  judgment  va- 
cated." People  V.  Women's  Catholic 
Order  of  Taresters,  162  111.  78,  44  N. 
E,  401,  afe  'g  59  111.  App.  39d.  See  also 
Zeliff  V.  Grand  Lodge  of  New  Jersey 
Kniglitis  of  Pythias,  53  N.  J.  L.  536, 
22  Atl.  63. 

63  Gamp  No.  6  Patriotic  Order  Soms 
of  America  v.  Arrington,  107  Md.' 319, 
68  Atl.  548;  Beeman  v.  Supreme 
Lodge,  Shield  of  Honor,  215  Pa.  627, 
64  Atl.  792. 

Where  there  is  such  a  provision,  a 


6776 


Ch.  56] 


Stock  and  Stookholdees 


[§  3970 


A  court  of .  equity  will  not  restrain  a  corporation  from  trying  a 
■member  on  charges  filed  against  him.®^  Nor  will  it  interfere  to  de- 
prive the  proper  corporate  tribunal  of  jurisdiction  upon  the  theory 
that  if  permitted  to  proceed  it  will  commit  jurisdictional  error,^* 
or  will  act  arbitrarily  or  unlawfully,^^  or  that  the  member  will  not 
have  a  fair  hearing,®^  or  that  the  charges  filed  do  not  constitute 
an  offense  under  the  constitution  or  laws  of  the  association,®''  or  are 
not  sufficiently  definite  to  enable  the  accused  to  know  their  precise 
nature.^*  Nor  can  a  member  of  a  corporation  who  has  been  cited 
to  show  cause  why  he  should  not  be  disfranchised  for  violation  of  its 
by-laws  maintain  a  suit,  in  advance  of  action  by  the  corporation,  to 
obtain  an  adjudication  as  to  the  validity  of  the  by-laws,  unless  he 
.can  show  that  he  will  sustain  irreparable  injur/.®® 

It  has  been  held  that  the  rule  requiring  a  member  to  exhaust  his 
remedies  within  the  corporation  before  resorting  to  the  courts  does 
not  apply  where  the  difficulties  of  appeal  in  the  association  have  been 
made  so  great  as  to  constitute  a  virtual  denial  of  justice,  and  where 
no  relief  could  be  obtained  even  if  such  appeal  were  attempted,'"*  or 


court  of  equity  will  not  restore  a  sus- 
pended member  to  membership  pend- 
ing the  determination  of  his  appeal. 
Camp  Nor.  6  Patriotic  Order  Sons  of 
America  v.  Arrington,  107  Md.  319, 
68  Atl.  548. 

esMoyse  v.  New  York  Cotton  Ex- 
change, 143  N.  Y.  App.  Div.  265,  128 
N.  Y.  Supp.  112.  See  also  Ewald  v. 
Medical  Society  of  New  York,  144  N. 
Y.  App.  Div.  82,  128  N.  Y.  Supp.  886, 
rcv'g  judgment  70  N.  Y.  Misc.  615, 
130  N.  Y.  Supp.  1024. 

64  Wood  v.  Chamber  of  Commerce 
of  Milwaukee,  119  Wis.  367,  96  N.  W. 
835. 

85Moffatt  v.  Board  of  Trade  of 
Kansas  City,  250  Mo.  168,  157  S.  W. 
579. 

66  Wood  v.  Chamber  of  Commerce 
of  Milwaukee,  119  Wis.  367,  96  N.  W. 
835. 

STMoffatt  V.  Board  of  Trade  of 
Kansas  City,  250  Mo.  168,  157  S.  W. 
579. 

Whether  the  facts  alleged  consti- 
tute an  offense  against  the  laws  of 
the  corporation  is  a  question  for  the 


corporate  tribunal  in  the  first  instance. 
Moyse  v.  New  York  Cotton  Exchange, 
143  N.  Y.  App.  Div.  265,  128  N.  Y. 
Supp.  112;  People  v.  Young  Men's 
I'ather  Matthew  Benev.  Society,  65 
Barb.  (N.  Y.)  357. 

By  his  membership  in  the  corpora- 
tion the  member  is  bound  to  submit 
that  question  to  the  corporate  tribunal 
the  same  as  he  is  bound  to  submit  the 
question  of  his  guilt  or  innocence. 
Wood  V.  Chamber  of  Commerce  of  Mil- 
waukee, 119  Wis.  367,  96  N.  W.  835. 

68  The  corporate  tribunal  ' '  has 
ample  jurisdiction  to  hear  all  com- 
plaints of  that  kind,  and  a  court  of 
equity  cannot,  in  advance  of  its  act- 
ing at  all,  assume  that  when  called 
upon  to  do  so  it  will  either  refuse  to 
perform  its  duty  or  commit  jurisdic- 
tional error  otherwise."  Wood  v. 
Chamber  of  Commerce  of  Milwaukee, 
119  Wis.  367,  96  N.  W.  835. 

69  Thomas  v.  Musical  Mut.  .Protec- 
tive Union,  121  N.  Y.  45,  8  L.  E.  A. 
175,  24  N.  E.  24. 

70  Brown  v.  Supreme  Court  I.  O.  F., 
176  N.  Y.  132,  68  N.  E.  145.    See  also 
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where  the  higher  body  has  prejudged  the  matter  in  issue.'^  And 
it  is  generally  held  that  an  appeal  need  not  be  taken  to  a  higher 
body  within  the  corporation  where  the  expulsion  is  void,''^  although 
there  is  authority  to  the  contrary.'^     It  has  also  been  held  that  a 


State  V.  Board  of  Officers  Gegenseitige 
Unterstuetzungs  Gesellsehaft  Germa- 
nia,  144  "Wis.  516,  129  N.  W.  630. 

"The  method  of  appeal  must  not 
impose  undue  hardship  on  the  member 
or  it  will  h%  void. ' '  Nati  ■  nal  Council 
Knights  &  Ladies  of  Security  v. 
Turovh,  135  Minn.  455,  161  N.  W.  225. 

A  failure  to  appeal  within  the  or- 
der is  not  excused  because  of  the  de- 
lay involved  in  such  a  course,  where 
it  does  not  appear  that  such  delay  will 
necessarily  or  probably  deprive  the 
member  of  his  just  rights,  and  there- 
fore it  must  be  presumed  that  if  suc- 
cessful on  appeal  he  will  be  fully 
restored  to  all  his  rights,  including 
any  lost  pending  the  hearing  of  the 
appeal.  O'Brien  v.  Eittman,  176  III. 
App.  237. 

'l  See  Oorreia  v.  Supreme  Lodge 
Portugese  Fraternity  of  United  States 
of  America,  218  Mass.  305,  105  N.  E. 
977,  where  it  was  held,  however,  that 
it  had  not  been  made  to  appear  that 
the  supreme  lodge  was  so  biased  and 
prejudiced  against  the  expelled  mem- 
ber that  an  appeal  to  it  would  be  an 
idle  ceremony. 

72  Illinois.  People  v.  Women 's  Cath- 
olic Order  of  Foresters,  162  HI.  78, 
44  N.  E.  401,  afE'g  59  111.  App.  390. 

Minnesota.  National        Coruncil 

Knights  &  Ladies  of  Security  v. 
Turovh,  135  Minn.  455,  161  N.  "W. 
225;  Kulberg  v.  National  Council 
Knights  &  Ladies  of  Security,  124 
Minn.  437,  145  N.  "W.  120. 

Missouri.  Glardon  v.  Supreme 
Lodge  Knights  of  Pythias  of  "World, 
50  Mo.  App.  45.  See  Purdy  V.  Bank- 
ers'  Life  Ass'n,  101  Mo.  App.  91,  74 
>«.  "W.  91. 

Pennsylvania.  Gill  v.  Ladies  Cath- 
olic Benev.  Ass  'n,  36  Pa.  Super.  Ct.  458. 


Wisconsin.  Trustees  of  Langneeker 
V.  Grand  Lodge,  A.  O.  IT.  "W.  of  "Wis- 
consin, 111  "Wis.  279,  55  L.  E.  A.  185, 
87  Am.  St.  Eep.  860,  87  N.  "W.  293. 
See  also  State  v.  Board  of  Ofieers 
Gegenseitige  TJnterstuetzungs  Gesell- 
sehaft Germania,  144  "Wis.  516,  129 
N.  W.  630. 

""Where  the  judgment  of  expulsion 
is  void,  and  the  member  treats  it  as 
such,  he  continues  a  member  and  need 
not  seek  reinstatement."  Glardon  v. 
Supreme  Lodge  Knights  of  Pythias  of 
"World,  50  Mo.  App.  45. 

"The  proceeding  for  expulsion  must' 
be  in  accordance  with  the  constitu- 
tion and  by-laws  of  the  society,  to 
the  extent  that  the  member  expelled 
shall  have  notice,  and  shall  be  tried 
upon  a  charge  within  the  jurisdiction 
of  the  tribunal  trying  him."  Other- 
wise the  member  is  under  no  Obliga- 
tion to  seek  the  remedy  by  appeal  af- 
forded by  the  laws  of  the  society. 
People  V.  "Women's  Catholic  Order  of 
Foresters,  162  111.  78,  44  N.  E.  401, 
afe'g  59  lU.  App.  390. 

The  judgment  is  void  within  the 
meaning  of  this  rule  "if  the  tribunal 
has  been  given  no  power  to  render 
the  judgment,  or  if  the  charge  if  es- 
tablished does  not  justify  the  judg- 
ment rendered,  or  if  jurisdiction  of 
the  accused  has  not  been  acquired." 
National  Council  Knights  &  Ladies  of 
Security  v.  Turovh,  135  Minn.  455, 
161  N.  "W.  225.  And  see,  to  the  same 
effect,  Eigler  v.  National  Council 
Knights  &  Ladies  of  Security,  128 
Minn.  51,  150  N.  "W.  178. 

73  In  Texas  the  remedies  within  the 
corporation  must  be  exhausted  even 
where  the  order  of  expulsion  is  void 
for  want  ocf  notice  or  trial,  or  want 
of    power    to    make   it.      ScreWmen's 
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member  who  has  been  expelled  without  notice  or  an  opportunity  to 
be  heard  is  under  no  obligation  to  appeal  until  notified  of  his  con- 
viction and  expulsion^*  It  is  not  necessary  that  the  expelled  mem- 
ber exhaust  his  remedies  within  the  corporation  to  correct  its  wrong- 
ful action  before  suing  for  damages.''^ 

XXIX.   CONTKOL  OF  CORPORATION  BY  STOCKHOLDERS  OR  MEMBERS  ;  POWER 

OF  THE  MAJORITY 

A.  General  Rules 

§  3971.  Scope  of  subdivision.  This  subdivision  is  intended  to  treat 
generally  of  the  respective  rights  of  majority  and  minority  stock- 
holders. The  rights  and  remedies  of  minority  stockholders  are  con- 
sidered more  or  less  at  length  not  only  in  preceding  subdivisions 
of  this  chapter  but  also  in  other  chapters  both  in  preceding  and  sub- 
sequent volumes  in  connection  with  particular  subjects.  In  fact,  in 
most  cases  where  it  is  merely  held  that  stockholders  may  or  may  not 
interfere  under  certain  conditions,  the  objecting  stockholdess  are  in 
reality  minority  stockholders,  although  no  reference  is  made  thereto 
in  the  decisions,  especially  where  the  acts  of  corporate  officers  are 
attacked.  It  follows  that,  to  avoid  repetition,  it  is  proper  and  neces- 
sary in  this  subdivision  to  merely  state  the  general  rules  governing 
the  rights  of  majority  and  minority  stockholders. 

Matters  excluded,  and  treated  of  in  other  chapters  or  other  sub- 
divisions of  this  chapte.r,  include  the  power  of  a  majority  to  enact 
by-laws,'^  or  to  accept  a  chaj'ter,''"''  or  to  approve  a  corporate  mort- 
gage,''* or  to  consolidate  or  mer§fe  the  corporation  with  another  cor- 

Benev.  Ass'n  v.  Benson,  76  Tex.  552,  Thompson     v.      Grand     International 

13  S.  W.  379;  Suprelne  Council  Cath-  Brotherhood  of  Locomotive  Engineers, 

olie  Knights  of  America  v.  Gambati,  41  Tex.  Civ.  App.  176,  91  8.  W.  834; 

29  Tex.  Civ.  App.  80,  69  S.  W.  114.  Benson  v.   Screwmeu's  Benev.  Ass'n, 

'1  Kidder     v.     Supreme     Command-  2  Tex.  Civ.  App.  66,  21  "S.  W.  562. 

ery  United  Order  of  Golden  Cross,  192  But    in    Supreme    Council    Catholic 


326,  78  N".  E.  469.     In  this  case  Knights    of   America   v.    Gambati,   29 

it  was  further  held  that  notice  to  a  Tex.  Civ.  App.  80,  69  S.  W.  114,  it  was 

third  person,  not  shown  to  have  au-  held   that    an   expelled   member   of   a 

thority  to  act  for  the  expelled  mem-  benefit    association    was    obliged    to 

ber,  was  ineffectual.  pursue   his   remedy  by   appeal  within 

76  Independent  Order  Sons  &  Daugh-  the    order   before   he    could    maintain 

ters  of  Jacob  of  America  v.  Wilkes,  98  an  action  to  recover  insurance  premi- 

Misa.  179,  52  L.  E.  A.  (N.  8.)  817,  53  urns  paid  by  him. 

So.  493;    St.   Louis   Southwestern   E.  76  See   §487,  vol.  1. 

Co.  of  Texas  v.  Thompson,  102  Tex.  77  See  §  242,  supra. 

89,  19  Ann.  Cas.  1250,  lls  S.  W.  144;  78  See  §  1301,  supra. 
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poration,''^  or  to  voluntarily  dissolve  a  corporation,*"  the  rights  and 
remedies  as  to  dividends,*^  the  rights  of  minority  stockholders  where 
excessive  salaries  are  paid  to  corporate  officerSj'^  the  right  of  stock- 
holders to  sue  corporate  officers,*'  the  effect  of  preference  to  majority 
stockholders  or  officers  in  issuing  stock,**  the  rights  of  dissenting 
stockholders  where  fictitious  stock  is  issued,  or  where  other  sub- 
scribers or  purchasers  are  secretly  allowed  to  acquire  shares  with- 
out payment,  or  on  part  payment  only,  or  are  given  the  right  to 
withdraw  and  receive  back  what  they  have  paid,**  the  rights  of  a 
.person  or  persons  owning  a  majority  of  the  stock  to  act  individually 
as  the  corporation,  or  for  the  corporation,  where  not  an  officer  or 
agent,**  the  right  of  minority  stockholders  to  attack  the  validity  of 
elections  of  corporate  officers,  or  enjoin  the  holding  of  an  illegal  or 
fraudulent  election,  or  compel  by  mandamus  the  calling  of  an  elec- 
tion,*' and  the  right  of  a  minority  to  the  appointment  of  a  receiver.** 
The  remedies  of  minority  stockholders  on  the  refusal  of  officers  to 
call  a  stockholders',  meeting,*'  the  power  of  a  majority  faction  to 
withdraw  from  a  stockholders'  meeting  and  hold  a  meeting  in  an- 
other place,*'  the  power  of  the  majority  to  adjourn  a  stockholders' 
meeting,*^  and  cumulative  voting  to  secure  representation  of  minority 
stockholders  on  the  board  of  directors,*^  and  other  matters  relating 
to  the  rights  of  minority  stockholders  in,  connection  with  stock- 
holders' meetings,  are  stated  in  a  preceding  chapter  entitled  "Cor- 
porate Meetings  and  Elections. "  *^  So  the  remedy  known  as  stock- 
holders' suits  is  exhaustively  treated  in  a  subsequent  subdivision  of 
this  chapter.'* 

§  3972.  Powers  and  duties  of  majority — In  general.  Holders  of 
•  a  majority  of  the  stock  of  a  corporation  may  (1)  control  the  com- 
pany's business,  (2)  prescribe  its  general  policy,*  (3)  make  them- 
selves its  agents,  and  (4)  take  reasonable  compensation  for  their  serv- 
ices. On  the  other  hand,  in  thus  assuming  the  control,  they  take 
upon  themselves  the  correlative  duty  of  diligence  and  good  faith, 

79  See     chapter     on     Consolidation,  87  gee     §§1700,    1701,    1763,    1765, 
infra.  supra. 

80  See  chapter  on  Dissolution,  infra.  88  Chapter  on  Receivers,  infra. 

81  See  §§  3652,  3687  et  seq.,  supra.  89  See   §  1632;  supra. 

82  See  §  2779,  supra.  90  See  §  1652,  supra. 

83  See   §§2679-2685,  supra,  and  also  94  See  §1653,  suj^a. 
subd.  XXXII,  this  chapter,  infra.  92  See  §  1682,  supra. 

84  See  §  3588,  supra.  92a  Chap.  39. 

85  See  §  3585,  supra.  93  See  subd.  xxxn  of  this  chaptsr, 

86  See  §  1728,  supra.  infra. 
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and  cannot  manipulate  the  company 's  business  in  their  own  interests 
to  the  injury  of  minority  stockholders.®*  It  is  one  of  the  duties  of 
the  majority  stockholders  to  make  the  property  of  the  corporation 
produce  the  largest  possible  amount.®*  However,  there  is  no  duty 
on  the  part  of  majority  stockholders  to  financially  assist  the  corpora- 
tion in  its  money  difficulties  and  thereby  shield  it  from  financial 
destruction.®^ 

The  powers  and  rights  of  majority  stockholders  are  so  inter- 
woven, ordinarily,  with  the  powers  and  rights  of  minority  stock- 
holders, that  it  is  impossible  to  state  the  two  separately — ^the  one  being 
the  converse  of  the  other  under  most  circumstances.  The  rights  and 
powers  of  majority  stockholders  nciay  be  viewed  from  two  standpoints. 
First,  their  rights  and  powers  as  limited  or  measured  by  the  rights 
and  powers  of  the  directors  and  other  officers  of  the  corporation— 
a  matter  already  treated  of  in  a  preceding  chapter;®'  and,  second, 
their  rights  and  powers  as  against  mingrity  stockholders,  which  is  the 
subject  of  this  subdivision.  This  latter  .branch  of  the  subject  is 
merely  another  way  of  stating  the,  rights  of  minority  stockholders, 
since  if  it  be  held  that .  majority  stockholders  may  do  certain  things 
then  minority  stockholders  cannot  interfere,  while  if  the  contrary 
be  held  as  to  majority  stockholders  then  the  minority  may  interfere 
where  the  former  nevertheless  proceed  to  act.  Nearly  all  the  sub- 
stantive law  governing  this  matter  is  subject  to  precise  classification 
and  governed  by  well  settled  rules,  viz. : 

1.  Discretion  of  majority  as  to  matters  within  the  power  of  the 
corporation,  and  not  forbidden  by  statute,  cannot  be  questioned  by 
the  minority  in  the  absence  of  fraud  or  oppression.®® 

2.  Ultra  vires  and  illegal  acts  of  the  majority  may  be  attacked 
by  the  minority.®® 

3.  Fraudulent  acts  of  the  majority,  including  bad  faith  and 
oppressive  acts,  may  be  remedied  by  the  minority  by  a  resort  to  the 
courts.^  Stated  in  another  way,  fraudulent  acts  of  the  majority  may 
always  be  attacked  by  the  minority,  whether  ultra  vires  or  intra 
nres  and  whether  relating  to  internal  management  on  not,  provided 
there  is  no  laches  or  estoppel. 

94  Meeker  v.  "Winthrop  Iron  Co.,  17  96  Kelly  v.  Pahrney,  145  HI.   App. 

Fed.  48;    Kelly  v.   Pahrney,    145   III.  80,   96,    aff'd   242  111.   240,   84  N.   E. 

App.  80,  aflf'd  242  111.  240,  89  N.  B.  984. 

984.  97  See   §§1726,  1733-1736,  supra. 

9B  McMamis   v.   Durant,   168  N.  Y.  »» See  §  3991,  infra. 

App.  Div.  643,  154  N.  Y.  Supp.  580,  99  See  §  3994,  infra, 

sale  of  an  the  stock  and  property  of  a  1  See  §§  3997-3999,  infra, 
corporation. 
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The  relative  rights  of  majority  and  minority  stockholders  must 
first  be  determined  by  investigating  the  terms  of  the  charter  and  ofi 
the  by-laws.  The  majority  stockholders  cannot  act  except  at  a 
corporate  meeting  called  and  conducted  according  to  law.^ 

§3973.  — Majority  stockholders  as  trustees  for  minority.     A 

stockholder,  even  though  he  owns  a  majority  of  the  stock,  does  not 
occupy  a  trust  relation  towards  the  other  stockholders  merely  because 
of  his  holding  of  such  stock,^  and  in  at  least  one  state  it  has  been 
vigorously  asserted  that  majority  stockholders  are  in  no  case  trustees 
for  the  minority.*  According  to  most  of  the  decisions,  however,  a 
trust  relation  arises  under  certain  circumstances ;  ^  and  it  is  generally; 
held  that,  in  order  to  establish  a  trust  relation,  the  majority,  whether 
one  or  more  stockholders,  must  actually  control  the  affairs  of  the  com- 
pany for  his  or  their  own  benefit  and  to  the  prejudice  of  the  miaority 
stockholders.  The  actual  control  of  the  property  "is  the  basis 
in  all  of  the  cases  of  tha  trust  relation. ' '  ®     Thus  it  is  held  that 


2  See  §  3630,  supra. 

3  Eothchild  v.  Memphis  &  C.  E.  Co., 
U3  Fed.  476. 

4  Colgate  V.  United  States  Leather 
Co.,  73  N.  J.  Eq.  72,  67  Atl.  657. 

However,  in  a  later  New  Jer- 
sey case,  it  is  said  that  "when  the 
majority  of  the  stockholders  do  act 
fraudulently  and  do  attempt  to  di- 
vert the  assets  of  the  company  to 
themselves  to  the  exclusion  either  of 
a  minority  of  the  stockholders  or  the 
creditors,  for  all  practical  purposes 
they  become  trustees."  Morse  v. 
Metropolitan  S.  S.  Co.,  87  N.  J.  Eq. 
217,  100  Atl.  219. 

5  There  are  circumstances  under 
which  the  majority  stockholders  oc- 
cupy substantially  the  same  relation 
of  trust  towards  the  minority  as  the 
board'  of  directors  occupy  towards  the 
stockholders  generally.  Farmers '  Loan 
&  Trust  Co.  V.  New  York  &  N.  E.  Co., 
150  N.  Y.  410,  434,  34  L.  E.  A.  76,  55 
Am.  St.  Eep.  689,  44  N.  E.  1043. 

6  Eothchild  v.  Memphis  &  C.  E.  Co., 
113  Fed.  476.  See  Glengary  Gonsol. 
Min.  Co.  V.  Boehmer,  28  Colo.  1,  62 
Pac.  839;  Farmers'  Loan  &  Trust  Co. 


V.  New  York  &  N.  E.  Co.,  150  N.  T. 
410,  430,  34  L.  E.  A.  76,  55  Am.  St. 
Eep.  689,  44  N.  E.  1043. 

There  is  no  trust  relation  unless 
the  majority  stockholder  or  stock- 
holders have  actual  control  of  the  cor- 
poration and  its  property  either  per- 
sonally OT  through'  corporate  officers 
who  will  do  as  they  dictate.  Eoth- 
child v.  Memphis  &  C.  E.  Co.,  113  Fed. 
476,  481. 

In  other  words,  the  majority  stock- 
holder or  a  combination  of  stock- 
holders so  as  ta  form  a  majority,  oc- 
cupy a  fiduciary  relation  and  assume 
the  duties  of  trustees  only  when  he 
or  they  assume  control  of  the  cor- 
poration either  personally  or  by  dic- 
tating the  actions  of  the  directors. 
"The  majority  stockholder  is  not 
made  a  trustee  for  the  minority  stock- 
holder in  any  sense  by  the  mere  fact 
that  he  holds  a  majority  of  the  stock, 
or  by  the  further  fact  that  he  uses 
the  voting  power  of  his  stock  to  elect 
a  board  of  directors  for  the  corpora- 
tion. The  majority  stockholder  does 
not  necessarily  control  the  directors 
whom  he  appoints,  and  in  fact  he  has 
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when  a  number  of  stockholders  combine  to  constitute  themselves  a 
majority  in  order  to  control  the  corporation  as  they  see  fit,  they 
become  for  all  practical  purposes  the  corporation  itself,  and  assume 
the- trust  relation  oepupied  by  the  corporation  towards  its  stock- 
holders.' .  If  a  majority  stockholder  actually  dominates  the  company, 
although  not  himself  an  ofiScer,  through  his  control  of  a  majority  of 
the  board  of  directors,  he  stands  in  the  same  fiduciary  relation  to  the 
other  stockholders  as  lie  would  have  sustained  if  he  had  been  a  direc- 
tor or  other  officer.' 

Of  course,  if  a  corporation  is  the  majority  stockholder  in  another 
company  engaged  in  the  same  line  of  business,  and  it  elects  a  ma- 
jority of  the  directors,  the  acts  of  such  directors  elected  by  it  will 
be  presumed  to  be  controlled  by  the  majority  corporation,  and  in 
such  a  case  it  would  seem  that  the  trusteeship  is  complete  without 
any  further  showing  of  actual  control. 

§  3974.  —  MajO'rfty  stockholders  as  possessing  powers  of  corpora- 
tion. A  stockholder,  although  he  owns  a  majority  or  all  of  the 
stock  of  the  corporation,  is  not  the  corporation,  and  he  cannot  make 
a  contract  which  will  bind  the  corporation  merely  because  of  his 
status  as  stockholder,  according  to  the  general  rule.^    Moreover,  if 

no   right   to    control   them."     Eobo-  TJones     v.     Missouri-Edison     Elee. 

tham  V.  Prudential  Ins.  Co.  of  Amer-  Co.,  144  Fed.  765;   Riley  v.  Callahan 

ica,  64  N.  J.  Bq.  673,  53  Atl.  842.  Min.  Co.,  28  Idaho  525,  155  Pac.  665; 

The  rule,  independently  of  Bny  stat-  Taylor  v.  Chichester  &  M.  B.  Co.,  L. 

ute,  is  that  one  or  more  in  control  of  B.  2  Exeh.  356. 

the  majority  of  the  stock  of  a  cor-  If  the  holders  of  a  majority  of  the 

poration,  whether  one  person  or  sev-  stock  combine  "to  elect  directors  and 

eral,  or  whether  a  corporation  or  part  to  dictate  their  acts  and  the  acts  of 

of   the   stockholders    ita    another   cor-  the    corporation    for    the    purpose    of 

poratiom,  occupy  a  fiduciary  relation  carrying   out   a  predetermined  plan" 

towards    the    minority     stockholders,  they  stand  in  the  shoes  of  the  corpo- 

and   are    charged   with   the    duty   of  ration  and  are  "actual,  if  not  tech- 

exercising    a    high    degree    of    good  nical,  trustees  for  the  holders  of  the 

faith,  care  and  diligence  for  the  pro-  minority  of   the   stock."     Per  Judge 

teetion  of  such  minority  interests,  and  Sanborn  in  Jones  v.   Missouri-Edison 

every  act  in  the  interest  of  the  ma-  Elee.  Co.,  144  Fed.  765. 

jority  to  the  detriment  of  the  minori-  8  Steinf  eld  v.  Nielsen,  12  Ariz.  381, 

ty  is  a  breach  of  duty  and  of  trust,  100  Pae.  1094;  Farmers'  Loan  &  Trust 

so  as  to  warrant  plenary  relief  from  Co.  v.  New  Torrk  &  N.  E.  Co.,  150  N. 

a  court  of   equity  in   behalf   of   the  Y.  410,  34  L.  E.  A.   76,  55  Am.  St. 

minority     stockholders.       Pyams     v.  Bep.  689,  44  N.  E.  1043. 

Calumet  &  H.  Min.  Co.,  221  Fed.  529,  9  See  §  1728,  supra. 

537;  Marks  v.  Merrill  Paper  Mfg.  Co.,  The  acts  of  a  majority  stockholder 

188  Fed.  850.  cannot  be  considered  a  waiver  of  a 
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not  authorized  to  act  on  the  ground  that  he  is  a  corporate  officer,  a 
person  owning  a  majority  or  all  the  stock  of  a  corporation  cannot 
contract  in  behalf  of  the  company,  although  he  is  also  a  director  or 
other  ofScer.^" 

§3975.  — Majority   as   owning  property  of   corporation.     The 

owner  of  a  majority,  or  all  or  nearly  all  of  the  stock  of  a  corporation, 
whether  an  individual,  a  collection  of  individujals,  or  another  corpora- 
tion, does  not  own  the  property  of  the  corporation.  For  instance, 
a  corporation  owning  all  the  stock  of  another  company  does  not  own 
the  property  of  the  latter  corporation.^^  This  is  on  the  theory  of  the 
separate   entity  of   a   eoi*poration   distinct  from  its  stockholders.^* 

§  3976.  —  Power  of  majority  to  ratify.  It  has  already  been  stated 
in  a  preceding  volume  that  stockholders  may  ratify  voidable  acts 
of  directors  or  other  officers,  biit  that  they  cannot  ratify  ultra  vires  or 
illegal  acts,  nor  can  a  majority  of  the  stockholders  ratify  a  fraud- 
ulent corporate  contract  as  against  the  minority.^'  Ratification  of 
fraudulent  or  illegal  acts  rests  upon  the  same  ground  as  the  original 
transaction.  In  other  words,  fraudulent  or  illegal  acts  on  the  part 
of  m'ajority  stockholders  may  be  attacked  by  minority  stockholders, 
and  it  follows  as  a  necessary  corollary  that  a  ratification  by  ma- 
jority stockholders  of  fraudulent  or  illegal  acts  of  corporate  officers 
or  others  is  not  binding  upon  minority  stockholders.^* 

plaim  by   the   corporation.     Sanborn-  holders    consented    to    ratify   an   il- 

Cutting  Co>  V.  Paine,  244  Fed.  672.  legal   use   of   its   funds,   their  assent 

10  See  §§1730,  1732,  supra.  would  not  bind  a  protesting  minority, 

11  Cora.  V.  Muir,  170  Ky.  435,  186  or  prevent  them  from  obtaining  equi- 
S.  W.  194.  table  relief."     Von  Arnim  v.  Ameri- 

12  See  §  25,  supra.  can  Tube  Works,  188  Mass.  515,  518, 

13  See  §  2190,  supra.  74  N.  E.  680. 

Majority  stockholder3  who  have  no  A  contract  between  the  corporation 

power    to    do    an    act,    because    ultra  and  one  or  more  of  its  ofSoers  is  not 

vires,  have  no  power   to  ratify  such  necessarily  valid,  so  far  as  minority 

an  act  so  as  to  make  it  binding  on  stockholders    are    concerned,    because 

minority  stockholders.     Schwab  v.  E.  authorized  or  ratified  by  the  majority 

G.   Potter   Co.,   129   N.  T.  App.   Div.  stockholders.      Beha    v.    Martin,    161 

36,  113  N.  Y.  Supp.  439.  Ky.  838,  171  S.  W.  393. 

Ratification  by  a  majority  of  the  1*  See  Continental  Securities  Co.  v. 
stockholders  of  an  illegal  and  incom-  Belmont,  206  N.  Y.  7,  51  L.  E.  A.  (N. 
plete  transfer  of  the  corporate  prop-  S.)  112,  Ann.  Cas.  1914  A  777,  99  N. 
erty  may  be  enjoined  by  minority  E.  138.  But  see  Kessler  &  Co.  v.  Ens- 
stockholders.  Forrester  v.  Butte  &  ley  Co.,  129  Fed.  397,  which  appears 
M.  Consol.  Copper  &  Silver  Min.  Co.,  to  be  the  only  case  tending  to  the 
21  Mont.  !i44,  55  Pac.  229,  353.  contrary  rule. 

"Even  if  a  majority  of  the  stock- 
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.  Can  an  interested  officer  in  a  corporation  vote,  as  a  stockholder,  to 
ratify  a  contract  made  between  himself  and  the  corporation?  This 
has  been  decided  in  the  affirmative  as  already  stated  in  preceding 
volumes.^''  Another  question  now  presents  itself.  Is  the  action  of 
such  officer,  as  a  stockholder,  to  be  regarded  oppressive  towards  the 
minority  of  stockholders  within  the  rule  that  the  act  of  stockholders 
in  voting  in  their  own  personal  interests  "must  not  be  so  detrimental 
to  the  interests  of  the  corporation  itself  as  to  lead  to  the  necessary 
inference  that  the  interests  of  the  majority  of  the  stockholders  lie 
wholly  outside  of,  and  in  opposition  to,  the  interests  of  the  corporation 
qnd  of  the  minority  of  the  shareholders,  and  that  their  action  is  a 
wanton  or. fraudulent  destruction  of  the  rights  of  such  minority?"^® 
In,  England,  it  is  held  that  the  act  of  a  director  in  voting,  as  a  stock- 
holder, to  ratify  a  contract  between  himself  and  the  corporation  was 
not  necessarily  oppressive  towards  the  minority  stockholders  merely 
because  he  individually  owned  a  majority  of  the  stock.^''  And  this 
is  undoubtedly  the  true  rule;  The  burden  of  establishing  his  good 
faith  is  not  on  the  interested  stockholder,^'  and  the  question  whether 
the  effect  of  the  ratification  is  oppressive  on  the  rights  of  the  minority 
depends  upon  the  facts  of  the  particular  case.^®  If  there  is  in  fact 
fraud  in  the  original  transaction,  the  ratification  by  the  votes  of  the 
interested  officers  is  not  binding  on  the  minority  stockholders.^" 

§  3977.  —  Liability  of  majority  for  misconduct  of  officers  elected 
by  them.    Of  course  majority  stockholders  who  elect  corporate  offi- 

15  See  §§  1662,  2187,  supra.  the   directors   or  trustees   have   acted 

16  See,  on  this  subject,  Camden  Land  with  and  formed  part  of  the  majority, 
Co.  V.  Lewi^,  101  Me.  78,  101,  63  Atl.  an  action  may  be  sustained  by  one 
523.  of  the  minority  shareholders,"  but  it 

17  North-West  Transp,  Co.  v.  Beat-  is  not  ' '  every  question  of  mere  ad- 
ty,  L.  E.  12  App.  Cas.  589.  ministration    or    of    policy    in    which 

18  Merriman  v.  National  Zinc  Cor-  there  is  a  difference  of  opinion  ttat 
poration,  82  N.  J.  Eq.  493,  500,  89  enables  the  minority  to  claim  that 
Atl.  764.  the  action  of  the  majority  is  oppres- 

19  See  Merriman  v.  National  Zinc  sive,  and  which  justifies  the  minority 
Corporation,  82  N.  J.  Eq.  493,  89  Atl.  in  coming  to  a  court  of  equity  to  ob- 
764.  tain  relief.     *     *     *    The  court  would 

20  Klein  v.  Independent  Brewing  not  be  justified  in  interfering  even  in 
Ass'n,  231  111.  594,  614,  83  N.  E,  434,  doubtful  cases,  where  the  action  of 
rev'g  135  111.  App.  234.  the  majority  might  be  susceptible  of 

"I  think  that  where  the  action  orf  different    constructions."     Gamble   v. 

the  majority  is  plainly  a  fraud  upon,  Queens  County  Water  Co.,  123  N.  Y. 

or,  in  other  words,  is  really  oppres-  91,  98',  9  L.  E.  A.  527,  25  N.  E.  201. 
sive  to  the  minority  shareholders,  and 
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cers  are  not  liable  to  third  persons,  'as  stockholders,  for  mismanage- 
ment of  such  officers,  merely  because  they  elected  them.^^ 

§  3978,  Power  af  minority  to  rescind  contract.  Where  a  contract 
made  by  corporate  officers  in  behalf  of  the  corporation  is  voidable 
but  not  void,  and  subject  to  ratification  by  a  majority  of  the  stock- 
holders, the  majority  stockholders  may  elect  to  rescind  the  contract 
but  no  such  power  is  vested  in  a  minority  of  the  stockholders,  where 
there  is  no  fraud  or  bad  faith.  For  instance,  where  a  contract  is  made 
between  two  corporations,  and  a  majority  of  the  directors  of  one 
company  are  also  the  directors  of  the  other  company,  then  if  the 
contract  be  deemed  voidable  merely  because  of  the  common  directors, 
a  minority  of  the  stockholders  cannot  obtain  a  rescission  of  the.  con- 
tract.^ 

§3979.  What  constitutes  a  majority.  This  matter  has  been 
treated  of  in  a  preceding  volume,  in  connection  with  the  chapter 
relating  to  corporate  meetings  and  elections.^^ 

§  3980..  Right  to  purchase  majority  of  stock.  One  or  more  persons 
have  the  legal  right  to  purchase  the  majority  of  the'  stock  of  a  cor- 
poration with  the  intent  to  obtain  control  thereof.^*  It  follows  that 
if  a  corporation  has  power  to  purchase  stock  in  other  companies,  it 
may  purchase  the  majority  of  the  stock  of  another  company  merely 
for  the  purpose  of  obtaining  control  thereof,^  provided  such  pur- 
chase is  not  against  public  policy,  as  where  it  is  intended  to  stifle 
competition.''*  So  a  minority  stockholder  cannot  enjoin  a  sale  of 
their  stock  by  the  other  stockholders  to  another  corporation  although 
it  might  be  detrimental  to  him  to  have  another  corporation  control 
the  majority  of  the  stock.*'    But  it  has  been  held  that  stockholders 

21  Higgins  V.  Lansingh,  154  111.  301,  89  Hun  (N.  Y.)  316,  35  N.  T.  Supp. 
357,  40  N.  E.  362.  566. 

22  Continental  Ins.  Co.  v.  New  York  .  See  generally  subd.  xvra  of  this 
&  H.  E.  Co.,  103  N.  Y.  App.  Div.  282,  chapter,  supra. 

93  N.  Y.  Supp.  27;   Metropolitan  El.  A  stockholder  may  purchase  a  con- 

B.  Co.  V.  Manhattan  R.  Co.,  14  Abb.  trolling  interest  even  in  another  com- 

N.  Caa.  (N.  Y.)  103.  peting  corporation.    Henry  L.  Doherty 

23  See  §  1647,  supra.  &  Co.  v.  Eice,  186  Fed.  204,  212. 

24  ISTorthern  Securities  Co.  v.  United  2B  See  §  3988,  infra. 

States,  193  V.  S.  197,  861,  48  L.  Ed.  26  See  §3988,  infra,  and  also  §1131, 

679;    Pearsall    v.    Great   Northern   E.  supra. 

E.,  161  tr.  S.  646,  671,  40  L.  Ed.  838;  27Ingraham   v.   National   Salt   Co., 

Hart  V.  Ogdensburg  &  L.  C.  E.  Co.,  72   N.   Y.   App.  Biv.   582,   76  N.  Y. 
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cannot  combine  to  sell  tljeir  shares  of  stock  in  a  railroad  company, 
for  the  express  purpose  of  enabling  them  to  abandon  the  rights  and 
duties  conferred  and  imposed  upon  them  by  the  act  incorporating 
the  companfr,  and  of  putting  the  control  of  their  corporation  into  the 
hands  of  its  rival,  since  such  an  act  would  be.  contrary  to  the  public 
policy  of  the  state.*' 

§3981.  Validity  of  agreements  between  stockholders  for  control 
of  corporation.  Agreements  between  a  part  of  the  stockholders  to 
combine  to  control  the  corporation  are  valid  where  entered  into  in 
good, faith  and  for  purposes  not  detrimental  to  the  interests  of  the 
corporation,  and  other  stockholders,*^  although  there  is  some  con- 
flict of  opinion  as  to  the  validity  of  voting  trusts.'" 

§  3982.  Extent  of  stock  holdings  as  affecting  rights  and  remedies. 

Relief  may  be  obtained,  in  a  proper  case,  at  the  suit  of  a  single 
stockholder.'!  And  it  is  undoubtedly  true  that  in  many  cases  the 
rights  of  one  or  more  minority  stockholders  are  the  same  regardliess 
of  how  small  or  how  great  an  amount  of  stock  is  held  by  them.  For 
instance,  a  minority  stockholder  has  enforcible  rights  although  he 
owns  but  one  share  of  stock  in  a  corporation  having  a  million  shares, 
and  such  rights  are  the  same  as  if  he  owned  forty-nine  per  cent  of 
the  Stock.  Thus,  in  one  noted  case'*  a  mining  company  was  enjoined 
from  transferring  its  property  at  the  suit  of  two  persons  holding  one 

Supp.  1016,«,74  N.  T.  Supp.  388.     To  powers  to  secure  such  control  of  the 

same  effect  see  Phelan  v.  Edison  Elep.  corporation  and  the  adoption  of  and 

Illuminating  Co.,  24  N.  Y.  Misc.  109,  adhesion  by  it  to  a  specific  policy  and 

53  N.  Y.  Supp.  305.  course  of  business.     Agreements  upon 

28  Pennsylvania     R.     Co.     v.     Com.  a     sufficient     consideration     between 

(Pa.),  7  Atl.  368.  them,  of  such  intendment  and  effect, 

28Beitman  v.  Steiner,  98  Ala.  241,  are  valid  and  binding,  if  they  do  not 

13  So.  87 ;  Luthy  v.  Ream,  270  111.  170,  contravene    any    express    charter    or 

110  N.  E.  373;  Scruggs  v.  Cotterill,  67  statutory     provision     or     contemplate 

N.  Y.  App.  Div.  583,  73  N.  Y.  Supp.  any     fraud,     oppression,     or     wrong 

882.    See  also  Teich  v.  Kaufman,  174  against    other    stockholders    or    other 

111.  App.  306.    But  see  Funkhouser  v.  illegal    object. ' '     Man^on    v.    Curtis, 

Capps,  —  Tex.   Civ.  App.  r-,  174  S.  223  N.  Y.  313,  119  N.  E.  559. 

W.  897.  30  See  §§1707-1716,  supra. 

"It  is  noi  illegal  or  against  pub-  SlElkins  v.  Camden  &  A.  R.  Ca,  36 

lie  policy  for  two  or  more  stockhold-  N.  J.  Eq.  5,  14;   Gifford  v.  New  Jer- 

ers  owning  the  majority  of  the  shares  sey  R.   &  Transp.   Co.,  10  N.  J.  Eq. 

of  stock   to  unite  upon   a   course   of  171. 

corporate   policy   or    action,   or   upon  32  Forrester  v.  Butte  &  M.  Consol. 

the    ofScers    whom    they    will    elect.  Copper  &  Silver  Min.   Co.,  21  Mont. 

*    *     •     Shareholders  have  the  right  544,  55  Pac.  229,  353, 
to  combine  their  interests  and  voting 
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hundred  shares  each  out  of  a  total  of  one  hundred  and  fifty  thousand 
shares,  and  where  there  were  nearly  nineteen  hundred  stockholders 
and  it  did  not  appear  that  any  of  the  other  stockholders  objected  to 
the  sale.  , 

On  the  other  hand,  the  relative  holdings  of  the  minority  and  ma- 
jority stockholders  is  a  fact  to  be  considered  when  the  good  faith 
and  good  judgment  of  a  transaction  on  the  part  of  majority  stock- 
holders is  involved.'*  In  one  case,  it  was  said  that  "it  is  always,  a 
suspicious  circumstance  where  a  single  stockholder,  among  a  large 
number  of  a  corporation,  rushes  into  a  court  of  equity  to  vindicate, 
unaided  and  alone,  the  rights  of  the  corporation  and  all  other  stock- 
holders; and  especially  is  this  so  where  the  amount  of  stock  owned 
by  him  is  so  very  limited  that  in  case  of  success  his  own  share  of  the 
recovery  will  be  so  small  as  to  nxake  the  maxim  de  minimis  non  curat 
lex  very  properly  applicable. "  **  In  a  Washington  case  it  was  said 
that  "when  a  man  with  only  $25  worth  of  stock  in  a  given  corporation 
commences  a  proceeding  to  en j  bin  the  action  of  those  owning  over 
93  per  cent  of  the  stock,  worth  many  thousands  of  dollars,  it  should 
be  countenanced  only  upon  a  very  satisfactory  showing."*^  And  in 
Missouri  it  is  the  rule  that  the  financial  injury  to  a  small  stock- 
holder who  sues  alone  may  be  so  small  that  equity  will  not  interfere.*® 
So,  in  a  federal  ease,  it  was ,  intimated  that  a  temporary  injunction 
should  be  refused  where  a  suit  is  brought  by  the  holder  in  trust  of 
one  share  of  stock  out  of  a  total  of  over  one  hundred  and  fifty  thousand 
shares.*''  In  one  case  it  was  said  that  while  the  fact  that  "a  very 
small  proportion  of  the  stockholders  of  the  defendant  company  are 
engaged  in  prosecuting  this  suit"  is  "no  bar  to  relief,  it  is  pertinent 
upon  the  question  of  balancing  equities ;  that  is,  upon  the  question 
whether  greater  inconveniences  and  losses  will  come  to  the  com- 
plainants or  defendants  in  the  granting  or  withholding  of  preliminary 
relief.  "38 

33  ' '  The  principle  of  law  invoked  is  34  Dannmeyer  v.   Coleman,  11  Fed. 

the  same,  and  will  protect  the  plain-  97. 

tiffs  in  their  rights,  whether  they  own  35  Pitcher     v.     Lone     Pine-Surprise 

1  or  1,000  shares;  but  when  a  court  of  Consol.   -Min.    Co.,    39   Wash.   608,  81 

equity  comes  to  adjust  the  rights  of  Pac.  1047. 

the   parties,   the  proportion   of   stock  36  Albers  v.  Merchants '  Exeh.  of  St. 

held  by  them,  respectively,  is  a  fact  Louis,   45   Mo.   App.   206,  where  loss 

to  be  taken  into  consideration  in  se-  was  78  cents. 

lecting  the  remedy  to  be  afforded  the  37Greenough     v.     Alabama     Great 

plaintiffs."    Tanner  v.  Lindell  E.. Co.,  Southern  E.  Co.,  64  Fed.  22. 

180  Mo.  1,  103  Am.  St.  Eep.  534,  79  SSAldrich    v.   Union   Bag   &  Paper 

S.  W.  155,  Co.,  81  N.  J.  Eq.  244,  87  Atl,  65, 
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To  sum  up,  the  rule  deducible  from  the  decisions  and  founded 
on  good  reason,  is  that  the  rights  of  the  minority  exist  regardless 
of  how  small  aa  interest  such  minority  represents,  although  perhaps 
where  the  interest  of  the  suing  stockholder  can  be  measured  in  money 
it  may  be  so  small  as  to  warrant  a  refusal  of  relief ;  that  where  bad 
faith  is  alleged  the  fact  that  the  objecting  stockholder  or  stock- 
holders represent  a  very  small  interest  may  be  material  as  bearing  on 
the  existence  of  any  bad  faith;  and  that  the  remedy  is  sometimes 
affected  by  the  extent  of  the  objecting  interests. 

§3983.  Bight  of  minority  to  information  regarding  corporate 
affairs.  It  seems  that  minority  stockholders  are  entitled  to  infor- 
mation concerning  the  management  and  affairs  of  the  corporation, 
and  this  right  may  be  enforced,  in  a  proper  case,  by  an  action  for  an  ac- 
counting.^8 

B.  Particular  Forms  of  Corporate  Control 

§  3984.  In  general.  Corporate  control  is  usually  the  result  of  one 
person  owning  a  majority  of  the  stock,*"  or  ownership  of  a  majority 
of  the  stock  by  another  corporation,*^  or  ownership  of  a  majority  of 
the  stock  by  a  part  of  the  stockholders  of  another  corporation,*^  or 
a  combination  of  stockholders  so  as  to  control  a  majority  of  the 
stock.**  However,  this  is  of  little  importance.  The  relative  rights 
of  majority  and  minority  stockholders  are  the  same  whether  the 
majority  is  represented  by  a  single  individual,  a  combination  of 
individuals,  another  corporation,  or  a  part  of  the  stockholders  in 
another  corporation. 

§  3985.  One  person  as  majority  stockholder.  If  a  majority  of  the 
stock  is  owned  by  one  person,  his  rights  and  duties  are  practically 
the  same  as  in  case  of  the  rights  and  duties  where  the  majority 
ownership  is  by  a  corporation  or  a  combination  of  stockholders.  It  is 
sometimes  said  that  the  sole  owner  of  the  majority  of  the  stock  is  a 
trustee  for  the  minority.  This,  however,  is  not  wholly  true.  He  is 
a  trustee  where  he  assumes  control  but  not  otherwise,  according  to 
the  general  rules  governing  majority  stockholders.**  For  instance, 
he  is  not  a  trustee  where  he  merely  votes  for  directors  and  in  no  way 

39  Weir   V.   Bay    State    Gas    Co.   of  40  See  §3985,  infra, 

Delaware,  91  Fed.  940;  Sage  v.  Culver,  «  See  §3988,  infra, 

71  Hun   (N.  y.)    42,   24  N.  Y.   Supp.  4»See  §  3986,  infra. 

514,  aff'd   147   N.   T.   241,  41   N.   E.  43  See  §'3987,  infra. 

513.  44- See  §'3973,  supra. 
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attempts  to  govern  their  actions.  The  situation  where  one  person 
owns  a  majority  of  the  stock  and  then  purchases  the  property  from 
the  corporation  is  ably  summed  up  by  Justice  Sanborn  as  follows : 
"The  holder  of  the  majority  of  stock  of  a  corporation  has  the  power, 
by  the  election  of  biddable  directors  and  by  the  vote  of  his  stock, 
to  do  everything  that  the  corporation  can  do.  His  power  to  con- 
trol and  direct  the  action  of  the  corporation  places  him  in  its  shoes, 
and  constitutes  him  the  actual,  if  not  the  technical,  trustee  for  the 
holders  of  the  minority  of  the  stock.  *  *  *  in  effect  he  holds  an 
irrevocable  power  of  attorney  from  the  minority  stockholders  to  man- 
age and  to  sell  the  property  of  the  corporation,  for  himself  and  for 
them.  *  *  *  This  devolution  of  unlimited  power  imposes  on  a 
single  holde^^  of  the  majority  of  the  stock  a  correlative  duty,  the 
duty  of  a  fiduciary  or.  agent,  to  the  holders  of  the  minority  of  the 
stock,  who  can  act  only  through  him,  the  duty  to  exercise  good  faith, 
care  and  diligence  to  make  the  property  of  the  corporation  produce 
the  largest  possible  amount,  to  protect  the  interests  of  the  holders 
of  the  minority  of  the  stock,  and  to  secure  and  pay  over  to  them  their 
just  proportion  of  the  income  and  of  the  proceeds  of  the  corporate 
property.  Any  sale  of  the  property  of  the  corporation  by  him  to 
himself  for  less  than  he  could  obtain  for  it  from  another,  or  any  other 
act  in  his  interest  to  the  detriment  of  the  holders  of  the  minority  of 
the  stock,*  becomes  a  breach  of  duty  and  of  trust,  renders  the  sale 
or  act  voidable  at  the  election  of  the  minority  stockholders,  and  in- 
vokes plenary  relief  from  a  court  of  chancery. "  **  A  person  who 
is  himself  a  majority  stockholder  must  not  do  anything  to  the  detri- 
ment of  minority  stockholders,  and  if  he  sells  their  stock  he  must 
account  to  them  for  the  profits  made  on  the  sale  where  he  failed  to 
disclose  to  them  the  true  nature  of  the  transaction.*®  Although  one 
stockholder  owns  a  large  majority  of  the  stock,  he  cannot  waive  or 
release  a  claim  existing  in  favor  of  the  corporation,  at  least  as  against 
creditors  of  the  corporation,*''  and  he  cannot  make  a  contract  bind- 
ing the  corporation.** 

§  3986.  Control  by  stockholders  of  another  corporation.    It  some- 
times happens  that  instead  of  a  corporation  holding  the  majority 

46  Wheeler    v.    Abilene   Nat.    Bank  46McManus  v.   Durant,  168  N.  T. 

Bldg.  Co.,  159  Fed.  391,  16  L.  E.  A.  App.  Div.  643,  154  N.  T.  Supp.  580. 

(N.  S.)   892,  14  Ann.  Cas.  917.  47  Pennsylvania    Steel    Cor.   v.   New 

This  statement,  however,  is  subject  York  City  R.  Co.,  194  Fed.  543. 

to  criticism  as  assuming  that  the  ma-  48  See  §  1728,  supra, 
jority  stockholder  is  always  a  trustee. 
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stock  in  another  corporation,  such  stock  is  owned  by  its  majority 
stockholders.  In  such  a  case,  of  course,  the  majority  cannot  favor 
either  corporation  but  they  owe  the  duty  to  minority  stockholders 
to  act  in  good  faith  towards  them.  Where  the  business  and  affairs 
of  a  corporation  are  taken  over  by  the  agents  and  officers  of  other 
concerns  whose  controlling  shareholders  also  control  such  corpora- 
tion, and  the  business  of  the  latter  is  managed  in  the  interest  of 
such  other  concerns,  and  the  minority  stockholders  deprived  Of  their 
just  rights,  the  latter  have  a  remedy  in  equity,  and  the  remedy  at 
law  is  not  adequate.*' 

§  3987.  Control  by  combination  of  stockholders.  Ordinarily  part 
of  the  stockholders  may  combine  to  control  the  corporation.  But  if 
they  do  combine  for  such  purpose,  and  actually  control  the  acts  of 
the  corporation,  they  are  generally  considered  trustees,  with  the 
attendant  duties  of  trustees  towards  the  beneficiaries,  i.  e.,  the  minority 
stockholders.*"  One  of  the  clearest  statements  of  the  duty  owing  by 
such  a  combination  is  to  be  found  in  a  federal  opinion  rendered  by 
Judge  Sanborn,  as  follows:  "A  combination  of  the  holders  of  a  ma- 
jority *  *  *  of  the  stock  of  a  corporation  to  elect  directors,  to 
dictate  their  acts  and  the  acts  of  the  corporation  for  the  purpose 
of  carrying  out  a  predetermined  plan,  places  the  holders  of  such  stock 
in  the  shoes  of  the  corporation  and  constitutes  them  actual,  if  not 
technical  trustees  for  the  holders  of  the  minority  of  the  stock.  The 
devolution  of  power  imposes  correlative  duty.  The  members  of  such 
a  combination  become  in  practical  effect  the  corporation  itself,  be- 
cause they  draw  to  themselves  and  use  the  powers  of  the  corporation. 
In  a  sale  of  its  property,  in  a  consolidation  of  the  corporation  with 
another,  in  every  act  and  contract  of  the  corporation  which  they 
cause,  they  make  themselves  the  trustees  and  agents  of  the  holders 
of  the  minority  of  the  stock,  because  it  is  only  through  them  that  the 
latter  may  act  or  contract  regarding  the  corporate  property  or  pre- 
serve or  protect  their  interests  in  it.  Such  a  majority  of  the  holders 
of  stock  owe  to  the  minority  the  duty  to  exercise  good  faith,  care 
and  diligence  to  make  the  property  of  the  corporation  in  their 
charge  produce  the  largest  possible  amount,  to  protect  the  interests 
of  the  holders  of  the  minority  of  the  stock,  and  to  secure  and  deliver 
to  them  their  just  proportion  of  the  income  and  of  the  proceeds  of 

*9Ames  V.  Goldfield  Merger  Mines  60  See  §3973,  supra. 

Co.,  227  Fed.  292,  303.  See  also  Jones 
V.  Missouri-Edison  Elee.  Co.,  199  Ped. 
64. 
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the  property.  Any  sale  of  the  corporate  property  to  themselves,  auy 
disposition  by  them  of  the  corporation  or  of  its  property,  to  deprive 
the  minority  holders  of  their  just  share  of  it,  or  to  get  gain  for  them- 
selves at  the  expense  of  the  holders  of  the  minority  of  the  stock,  be- 
comes a  breach  of  duty  and  of  trust,  which  invokes  plenary  relief 
from  a  court  of  chancery.  "^^ 

The  creation,  validity  and  effect  of  combinations  of  stockholders  to 
control  corporate  action  by  voting  their  stock  as  a  unit,  including 
what  are  known  as  voting  trusts,  have  been  exhaustively  considered 
in  a  preceding  volume.^^ 

§  3988.  Corporation  as  majority  stockholder — In  general.    It  has 

been  shown  in  a  preceding  volume  that  while  there  is  some  conflict 
in  the  decisions,  the  general  rule  is  that  a  corporation  has  no  implied 
power  to  purchase  stock  of  another  corporation,^'  although  such  pur- 
chases are  now  quite  generally  authorized  by  statute.**  If  it  has  no 
power  to  purchase  generally,  then  of  course  it  cannot  purchase  for 
the  purpose  of  obtaining  control.**  Now,  going  further,  if  there  is 
power  to  purchase  the  stock  of  another  company,  there  seems  to  be 
no  good  reason  why  a  corporation,  as  well  as  a  single  person,  cannot 
purchase  a  majority  of  the  stock  for  the  purpose  of  obtaining  con- 
trol,*® provided  always  such  a  purchase  is  not  against  public  policy 
as  tending  to  create  a  monopoly  by  destroying  competition.-*''    How- 

51  Jones    V.    Missouri-Edison    Elec.  A  purchase  for  other  purposes,  with- 

Co.,  144:  Fed.  765.  out  such  authority,  is  also  ultra  vires 

62  See  §§  1696-1698,  1705-1721,  supra.  unless  the  requisite  power  can  be  im- 

63  See  §§  1116-1118,  supra.  plied."    Noyes,    Intercorporate    Eela- 
84 See  §1122,  supra.'  tions  (2nd  Ed.),  §298. 

A  corporation  expressly  authorized  56  Hart  v.  Ogdensburg  &  L.  C.  E. 

to  purchase  and  hold  stock  in  other  Co.,   89   Hun    (N.   Y.)    316,   35  N.  Y. 

corporations   may   purchase   and  hold  Supp.  566. 

a  majority  of  the  stock  in  several  57  See  §  1131,  supra,  and  also  Unit- 
street  railway  corporations  operating  ed  States  v.  Union  Pac.  E.  Co.,  226 
street  railways  in'  widely  separated  U.  S.  61,  57  L.  Ed.  124;  Louisville  & 
citi§3.  Clark  v.  Memphis  St.  E.  Co.,  N.  E.  Co.  v.  Kentucky,  161  U.  S.  6~77, 
]23  Tenn.  232,  130  S.  "W.  751.  40   L.   Ed.   849;   Dunbar  v.  American 

55  The    true    rule,    notwithstanding  '  Telephone   &   Telegraph    Co.,   224  HI 

some  apparently  contrary  statements,  9,  115  Am.  St.  Eep.  132,  8  Ann.  Cas 

is   that   "while   for   certain  purposes  57,  79  N.  E.  423;  In  re  Attorney-Gen- 

power  to  acquire  stock  may  exist  as  eral,  32  N.  Y.  Mise.  1,  12,  66  N.  Y. 

incidental     to     other     powers,     there  Supp.  129.       See  also  §  114,  notes  43 

never  can  be  an  implied  power  to  pur-  46,  supra.     But  see  Eafferty  v.  Buf- 

chase  for  control.    A  purchase  for  eon-  f alo  City  Gas  Co.,  37  N.  Y.  App.  Div, 

trol  without  express  authority  to  pur-  618,  56  N.  Y.  Supp.  288. 

chase  stock,  is  necessarily  ultra  vires.  Even  if  a  corporation  has  power  to 
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ever,  it  has  been  held  that  if  a  purchase  of  the  majority  of  the  stock 
in  another  company  is  mainly  for  the  purpose  of  promoting  public 
convenience  and  interests,  it  is  immaterial  that  competition  is  elimi- 
nated thereby.^* 

The  mere  fact  that  one  corporation  is  dominated  by  another  through 
ownership  of  a  majority  of  the  stock,  vphere  such  ownership  is  legal, 
does  not  warrant  equitable  relief  in  favor  of  a  minority  stockholder, 
provided  the  domination  is  not  exercised  unlawfully  or  inequitably.*® 
Ownership  of  a  majority  of  the  stock  of  a  corporation,  even  if  by 
another  corporation,  in  the  same  business,  does  not  show  that  the 
former  dominates  the  business  of  the  latter  nor  that  competition 
between  them  is  thereby  excluded ;  and  even  if  there  is  a  presumption 
that  ownership  of  a  majority  of  shares  constitutes  a  suppression  of 
competition,  within  anti- trust  statutes,  such  presumption  is  a  re- 
buttable one.®" 

But  if  a  corporation  owns  a  majority  of  the  stock  of  another 

purchase  stock   of   another   company,      not     make    the     transaction    lawful. 


it  has  no  power  to  purchase  a  major- 
ity of  the  stock  of  another  company 
for  the  purpose  of  controlling  the  lat- 
ter and  preventing  competition.  Re- 
lief may  be  obtained  either  on  the 
ground  of  ultra  vires  or  fraud.  Dun- 
bar V.  American  Telephone  &  Tele- 
graph Co.,  224  111.  9,  22,  29,  115  Am. 
St.  Eep.  132,  8  Ann.  Cas.  57,  79  N. 
E.  423. 

Such  acquisition  of  a  majority  of 
the  stock  in  a  competing  business  has 
been  held  in  violation  of  the  federal 
anti-trust  statute.  Bigelow  v.  Calu- 
met &  H.  Min.  Co.,  155  Fed.  869. 

Anti-trust  statutes,  see  §  3386  at 
seq.,  supra. 

Statutes  authorizing  the  purchase 
of  stock  of  other  companies  are  lim- 
ited by  statutes  prohibiting  combi- 
nations to  create  a  monopoly.  Conti- 
nental Securities  Co.  v.  InterboroTigh 
Rapid  Transit  Co.,  165  Fed.  945;  Bur- 
rows V.  Interborough  Metropolitan 
Co.,  156  Fed.  389;  Bigelow  v.  Calumet 
&  H.  Min.  Co.,  155  Fed.  869. 

The  fact  that  the  obtaining  control 
will  not  result  in  a  complete  monop- 
oly because  there  are  other  concerns 
engaged  in   the   same   business,   does 


Dunbar  v.  American  Telephone  &  Tel- 
egraph Co.,  224  111.  9,  115  Am.  St.  Rep. 
132,  8  Ann.  Cas.  57,  79  N.  E.  423.  , 

In  some  states  statutes  expressly 
limit  the  power  to  hold  stock  in  other 
corporations  to  stock  in  noncompeting 
corporations.  Mannington  v.  Hock- 
ing Valley  R.  Co.,  183  Fed.  133,  hold- 
ing that  Ohio  .statute  relating  to 
"private  corporations"  applies  to 
railroads. 

A  valuable  case  in  this  connection, 
which  somewhat  limits  the  rule  stat- 
ed in  the  text,  holds  it  not  invalid  to 
purchase  to  prevent  competition,  in 
the  case  of  gas  companies,  since  the 
production  and  price  is  subject  to  reg- 
ulation by  the  legislature  and  it  is 
the  policy  of  New  York  to  discourage 
competition  between  such  companies. 
Attorney  General  v.  Consolidated  Gas 
Co.,  124  N.  Y.  App.  Div.  401,  108  N. 
Y.  Supp.  823. 

B8  United  States  v.  Reading  Co.,  183' 
Fed.  427,  479  (separate  opinion  of. 
Justice  Lanning). 

59  Theis  V.  Spokane  Falls  Gas  Light 
Co.,  49  Wash.  477,  95  Pac.  1074. 

60  Bigelow  V.  Calumet  &  H.  Min, 
Co.,  167  Fed.  721. 


6793 


§  3988]  Pbivate  Coepoeations  [Ch.  56 

corporation  whicli  it  thereby  controls,  it  is  a  trustee  of  the  assets  of 
the  latter,  so  far  as  its  other  stockholders  and  its  creditors  are  con- 
cerned, and  it  is  bound  to  the  exercise  of  the  utmost  good  faith.^i 
For  instance,  a  railroad  company  which  controls  another  company 
through  stock  ownership  cannot  lawfully  sell  to  the  controlled  com- 
pany a  line  of  road  owned  by  itself  where  the  chief  purpose  is  for  its 
own  benefit.®*  A  corporation  owning  a  majority  of  the  stock  of 
another  corporation  has  no  right  to  operate  the  controlled  company 
for  the  benefit  of  the  controlling  company ;  and  minority  stockholders 
in  the  controlled  company  may  enjoin  such  acts  or  obtain  other  appro- 
priate relief.*'  So  it  is  clear  that  a  "corporation  which  has  purchased 
a  majority  of  the  stock  of  another  corporation'  cannot,  after  obtain- 
ing control  of  the  affairs  of  the  latter,  "divert  the  income  of  its 
business,  refuse  business  which  would  enable  the  defaulting  company 
to  pay  its  interest,  and  then  institute  an  action  in  equity  to  enforce  its 
obligations,  for  the  avowed  purpose  of  obtaining  entire  control  of 
its  property  to  the  injury  of  the  minority  stockholders."  ®*  If  a  cor- 
poration acquires  control  of  another  corporation,  its  legal  rights 
and  duties  as  the  majority  stockholder  are  the  same  as  if  the  ma- 
jority stock  was  owned  by  an  individual. 

Ownership  of  a  majority  of  the  shares  of  a  corporation  by  another 
company  does  not  affect  the  separate  existence  of  the  two  companies,'* 

81  Vallery  v.  Denver  &  B.  G.  E.  Co.,  Especially  will  equity  afford  relief 

236  Fed.  176 ;  Pennsylvania  Canal  Co.  in     favor     of    minority    stockholders 

V.   Brown,   235   Fed.    669;    Hyams   v.  where  the  majority  stock  is  purchased 

Calumet  &  H.  Min.  Co.,  221  Fed.  529;  by  a  competing  company  which  elects 

Boyd  V.  New  York  &  H.  E.  Co.,  220  officers  of  its  choosing  and  runs  the 

Fed.    174;    Hunnewell    v.    New   York  company   so    as   to   increase  its  own 

Cent.    &   H.   Eiver  ■  E.    Co.,   196   Fed.  profits  and  diminish  the  profits  of  the 

543;  Male  v.  Atchison,  T.  &  S.  F.  E.  controlled  company.    De  Neufville  v. 

Co.,  179  N.  Y.  App.  Div.  87,  166  N.  Y.  New  York  &  N.  E.  Co.,  81  Fed.  10; 

Supp.  593.  George  v.  Central  Eailroad  &  Bjmk- 

The  leading  case  on  this  subject  is  ing    Co.,    101   Ala.    607,   14   So.   752; 

Farmers'  Loan   &  Trust   Co.  v.  New,  Memphis  &  C.  E.  Co.  v.  Woods,  88  Ala. 

York  &  N.  E.  Co.,  150  N.  Y.  410,  34  630,  7  L.  E.  A.  605,  16  Am.  St.  Bep. 

L.  E.  A.  76,  55  Am.  St.  Bep.  689,  44  81,  7  So.  108 ;  Farmers,'  Loan  &  Trust 

N.  B.  1043.  Co.  V.  New  York  &  N.  E.  Co.,  150  N. 

62  Union  Pac.  E.  Co.  v.  Frank,  226  Y.  410,  34  L.  E.  A.  76,  55  Am.  St.  Bep. 
Fed.  906,  920,  689,  44  N.  B.  1043. 

63  Hunnewell  v.  New  York  Cent.  &  64  Farmers '  Loan  &  Trust  Co.  v. 
"H.  Eiver  B.  Co.,  196  Fed.  543;  Turner  New  York  &  N.  E.  Co.,  150  N.  Y.  410, 
V.  Calumet  &  H.  Min.  Co.,  187  Mich.  431,  34  L.  B.  A.  76,  55  Am.  St.  Eep. 
238,  153  N.  W.  718;  Baillie  v.  Colum-  689,  44  N.  E.  1043,  leading  case. 

bia  Gold  Min.  Co.,  86  Ore,  1,  167  Pac.  65  Pullman 's  Palace  Car  Co.  v.  Mis- 

1167,  166  Pac.  965,  souri  Pac,  B,  Co.,  115  U.  S.  587,, 29  L. 
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nor  show  that  they  are  agents  of  each  other,*^  and  each  will  be  pre- 
sumed to  be  managed  in  its  own  interest.®''  In  such  a  case,  the  two 
corporations  continue  to  exist  as  before  and  each  acts  through  its 
own  directors  and  officers.  So  service  of  process  cannot  be  made  on 
the  controlling  corporation  by  serving  it  on  an  officer  of  the  controlled 
corporation.** 

It  is  well  settled  that  the  ownership  of  the  majority  of  the  stock 
of  a  corporation,  while  it  gives  a  certain  control  of  the  corporation, 
does  not  confer  such  a  control  as  to  make  the  holder  of  the  stock 
responsible  for  the  acts  of  the  controlled  company.®^  A  corporation 
owning  a  majority  of  the  stock  of  another  corporation  is  not  liable 
for  the  infringement  of  a  patent  by  the  latter.''" 

§3989.  — Minority  interest  as  controlling  interest.  The  acquisi- 
tion of  less  than  a  majority  of  the  stock  of  a  corporation  may  never- 
theless constitute  the  obtaining  control  of  a  corporation,  where  the 
stock  is  distributed  among  many  stockholders,  so  as  to.be  invalid  as 
obtaining  the  control  of  a  competing  company  in  restraint  of  trade.'^ 

§3990.  — Holding  companies.  Sometimes  a  corporation  is  re- 
ferred to  as  a  holding  company  when  strictly  it  is  not  such  a  com- 
pany, as  where  it  is  not  chartered  as  a  holding  company  but  engages 
in  a  separate  business  and  incidentally  holds  a  majority  of  the  stock 
of  one  or  more  corporations.  Such  corporations  are  not  considered 
in  this  section.  What  is  here  considered  are  corporations  created 
especially  for  the  purpose  of  acquiring  and  holding  the  stocks  of  other 
corporations.''^  The  advantages  of  a  holding  company  over  a 
consolidation,  purchase  or  lease,  have  been  readily  recognized  by  cor- 
porate interests  and  have  resulted  in  the  creation  of  many  corpora- 
tions  merely  for    the    purpose    of    holding    the    control    of    other 

M.  499;  Missouri  Pac.  Ey.  Co.  v.  Bol-  95   N.   E.   816;    Senior   v.   New  Tork 

ling,  66  Ark.  646,  48  S.  W.  806.     See  City  R.  Co.,  Ill  N.  Y.  App.  Div.  39, 

also  §  1133,  supra.  97  N.  T.  Supp.  645. 

M  Southern   Pae.   R.   Qo.   v.   "W.   T.  'OWestinghouse  Elec.  &  Mfg.  Co.  v. 

Meadors  &  Co.,  104  Tex.  ^9,  140  S.  AlUs-Chalmers  Co.,  168  Fed.  91. 

W.  427.  71  United  States  v.  Union  Pae.  E. 

67Bigelow   v.   Calumet   &   H.   Min.  Co.,  226  U.  S.  61,  95,  57  L.  Ed.  124,  , 

Co.,  167  Fed.  721.  where  Union  Pacific  acquired  46  per 

88  Peterson  v.   Chicago,  E.  I.  &  P.  cent  of  ^tock  of  Southern  Pacific. 

E.  Co.,  205  U.  S.  364,  51  L.  Ed.  841.  72  Corporations  dealing  in  stocks  are 

89  Pennsylvania  E.  Co.  v.  Jones,  155  riot  necessarily  holding  corporations 
V.  S.  333,  39  L.  Ed.  176; .  Stone  v.  Power  tp  vote  stock  held  by  eom- 
Cleveland,  C,  C.  &  St.  L.  E.  Co.,  202  paiy,  see  §1672,  supra. 

N.  Y.  352,  35  L.  E.  A.   (N.  8.)   770, 
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corporations  by  acquiring  a  majority  of  their  stock.''  The  validity  of 
such  holding  corporations  depends  upon  statutory  authority  to  form 
a  corporation  for  such  a  purpose,  considerations  of  public  policy, 
comity  between  states  and  the  applicability  of  federal  and  state  anti- 
trust statutes^*  The  power  to  create  a  corporation  for  the  purpose 
of  acquiring  and  holding  stock  in  other  corporations  has  been  stated 
in  a  preceding  volume.'"'  Conceding  that  a  corporation  may  be  or- 
ganized for  such  a  purpose  in  a  proper  case,  nevertheless  it  is  settled 
by  numerous  decisions  that  a  holding  company  organized  to  prevent 
competition  between  rival  companies  is  invalid  as  tending  to  create 
a  ilionopoly.™  The  illegality  of  a  holdiag  company,  as  creating  a 
monopoly,  where  there  is  assigned  to  it  a  majority  of  the  stock  of 
two  or  more  competing  corporations  engaged  in  interstate  commerce, 
is  undoubted  since  the  decision  of  the  Supreme  Court  of  the  United 
States  in  1903  which  held  that  the  Northern  Securities  Company 
created  by  Hill  and  his  associates  of  the  Great  Northern  Railway 
Company,  and  Morgan  and  his  associates  of  the  Northern  Pacific 


73  Advantages  of  holding  eorpora- 
tions,  see  Noyes,  Intercorporate  Re- 
lations (2nd  Ed.),  §  285. 

TtSee  Noyes,  Intercorporate  dela- 
tions (2nd  Ed.),  §  285. 

7B  See  §  129,  supra. 

Independently  of  statute,  a  hold- 
ing company  created  to  hold  stock  of 
other  companies,  which  purchases  a 
majority  of  the  stock  of  all  the  gas 
companies  in  a  city  in  order  to  de- 
stroy competition  and  monopolize  the 
gas  business,  is  not  created  for  a  law- 
ful purpose,  where  no  statute  con- 
fers the  right  to  purchase  stock,  and 
^uch  acts  are  void.  People  v.  Chica- 
go Gas  Trust  Co.,  130  111.  268,  8  L.  E. 
A.  497,  17  Am.  St.  Eep.  319,  22  N.  E. 
798.  , : 

76  United  States  v.  Standard  Oil"  Co. 
of  New  Jersey,  173  Eed.  177;  State  v. 
Standard  Oil  Co.,  49  Ohio  St.  137,  15 
L.  E.  A.  145,  34  Am.  St.  Eep.  541,  30 
N.  E.  279.  But  see  MacGinniss  v. 
Boston  &  M.  Consol.  Copper  &  Silver 
Min.  Co.,  29  Mont.  428,  75  Pac.  89, 
upholding  creation  of  Amalgamated 
Copper  Company. 


The  organization  of  a  holding  com- 
pany, in  order  to  stifle  competition,  is 
illegal,  independently  of  statute. 
Southern  Elec.  Securities  Co.  v.  State, 
■91  Miss.  195,  124  Am.  St.  Eep.  638, 
44  So.  785. 

Holding  companies,  to  prevent  com- 
petition, are  a  violation  of  state  anti- 
trust statutes.  Burrows  v.  Interbor- 
ough  Metropolitan  Co.,  156  Fed.  389, 
monopoly  of  street  railway  lines  in 
New  York  City;  State  v.  Virginia- 
Carolina  Chemical  Co.,  71  S.  C.  544,  51 
S.  E.  455.  See  also  State  v.  American 
Sugar  Eefining  Co.,  138  La.  1005,  71. 
So.  137;  State  v.  Polar  Wave  Ice  & 
Fuel  Co.,  259  Mo.  578,  169  S.  W.  126; 
State  v.  Standard  Oil  Co.,  218  Ma. 
1,  116  S.  "W.  902. 

The  New  York  statute  prohibiting 
monopolies  has  been  held  not  appli- 
cable to  railroad  companies  and  hence 
does  not  apply  to  a  holding  company 
controlling  the  street  car  lines  of  New 
York  City.  Continental  Securities  Co. 
v.  Interborough  Eapid  Transit  Co., 
203  Fed.  521. 


6796 


Ch.  56],  Stock  and  Stockholders  [§3992 

Eailway  Company,  was  illegal  as  a  violation  of  the  federal  anti- 
trust statute.'" 

Stockholders  in  holding  companies  are  not  stockholders,  nor  en- 
titled to  the  rights  of  stockholders,  in  other  corporations  a  part  of 
whose  stock  is  owned  by  the  holding  company,  and  hence  a  sale  or 
lease  of  all  the  property  of  a  corporation  controlled  by  the  holding 
company  by  its  ownership  of  stock  does  not  require  the  unanimous  con- 
sent of  the  stockholders  of  the  holding  company  but  it  is  sufiicient  that 
there  is  unanimous  consent  of  the  stockholders  of  the  company  whose 
property  is  leased  or  sold.''* 

The  creation  of  a  holding  company  does  not  affect  the  separate 
and  continuing  existence  of  the  corporation§r>  whose  stock  it  holds.'" 
A  holding  company  is  not  a  "common  carrier"  although  it  controls 
the  stock  of  a  corporation  which  is  a  common  carrier.*" 

C.  In  What  Cases  Minority  May  Resort  to  Courts 

§  3991.  General  rule.  The  general  rule  is  that  minority  stock- 
holders cannot  obtain  relief  from  the  courts  in  connection  with  acts  of 
the  majority  within  the  powers  of  the  corporation,  where  there  is  no 
fraud,*^  but  may  obtain  relief  where  the  act  is  illegal,  ultra  vires,*'' 
or'  fraudulent.** 

Actions  by  stockholders  against  corporate  officers  have  been  inci- 
dentally noticed  in  a  preceding  volume,**  while  the  rules  governing 
stockholders'  suits  in  general  are  stated  in.  a  subsequent  subdivision 
of  this  chapter.*^ 

§3992.  Intra  vires  acts  where  there  is  no  bad  faith — ^Rule  stated. 

The  governing  rule  is  that  minority  stockholders  cannot  question,  by 
recourse  to  the  courts,  the  acts  of  majority  stockholders  unless  such 
acts  are  either  (1)  ultra  vires,**  (2)  illegal,  or  (3)  fraudulent.*'' 
Stated  in  another  way,  the  courts  will  not  interfere,  at  the  suit  of 
the  minority,  in  regard  to  matters  intra  vires,  unless  there  is  fraud 

W  Northern  Securities  Co.  v.  Unit-  yard  &   Transit   Co.  of   Chicago,  192 

cd  States,  193  U.  S.  197,  48  L.  Ed.  679.  Fed.  330,  342. 

78  Sabre  v.  United  Traction  &  Elee-  81  See  §  3992,  infra, 
trie  Co.,  225  Fed.  601.                                     82  See  §  3994,  infra. 

79  State  V.  Tacoma  Railway  &  Power  83  See  §  3997,  infra. 

Co.,  61  Wa^h.  507,  32  L.  R.  A.  (N.  S.)  84  See  §§  2679-2685,  supra. 

720,  112  Pac.  506,  applying  rule  where  85  See  pubd.  xxxii,  infra. 

it  was  sought  to  cormpel-  a  universal  86  See  §  3994,  infra, 

transfer   system   on   street   car   lines.  87  See  §  3997,  infra. 

80  United    States    v.    Union    Stock- 
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or  oppression.  "The  majority  rules"  is  the  basic  rule  as  to  the 
internal  aifairs  of  a  corporation  so  long  as  the  acts  of  the  corporation 
are  within  its  express  or  implied  powers.  It  is  of  no  moment  that 
the  acts  of  the  majority  are  unwise  or  inexpedient  so  long  as  they 
act  in  good  faith,  When  the  management  of  a  corporation  is  vested 
in  the  stockholders  collectively  as  constituting  the  corporation,  and 
they  act  at  a  meeting  called  and  conducted  in  accordance  with  the 
charter  and  by-laws  of  the  corporation,  and  differences  of  opinion 
arise  as  to  the  policy  to  be  pursued,  the  vote  of  the  majority  must 
govern,  where  the  majority  act  in  good  faith,  and  within  the  powers 
of  the  corporation,  and  do  not  violate  any  contract  rights  of  the  other 
stockholders.  No  principle  in  the  law  of  corporations  is  better  settled 
than  the  principle  that  every  person  who  subscribes  for  or  purchases 
shares  in  a  corporation,  or  otherwise  acquires  shares  therein,  impliedly 
agrees  that,  upon  any  matter  which  comes  within  the  powers  expressly 
or  impliedly  conferred  upon  the  corporation  by  its  charter,  he  will 
-be  bound  by  the  will  of  the  majority,  so  long  as  they  act  in  good  faith, 
and  according  to  law.'* 


88  United  States.  Korn  v.  Mutual 
Assur.  Sop.  of  Virginia,  6  Craneh  192, 
3  L.  Ed.  195;  Leo  v.  Union  Pac.  Ey. 
Co.,  19  Fed.  283 ;  Meeker  v.  Winthrop 
Iron  Co.,  17  Fed.  48. 

Alabama.  Sullivan  v.  Central  Land 
Co.,  173  Ala.  426,  55  So.  612. 

Aikausas.  Red  Bud  Eealty  Co.  v. 
South,  96  Ark;  281,  131  S.  W.  340. 

Iowa.  Peatman  v.  Centerville 
Light,  Heat  &  Power  Co.,  100  Iowa 
245,  69  N.  W.  541. 

Kansas.  Inscho  v,  Mid-Continent 
Development  Co.,  94  Kan.  370,  Ann. 
Cas.  1917  B  546,  146  Pac.  1014;  Feess 
V.  Mechanics'  State  Bank,  84  Kan. 
828,  L.  E.  A.  1915  A  606,  115  Pac.  563. 

Maryland.  Shaw  v.  Davis,  78  Md. 
308,  23  L;  E.  a.  294,  28  Atl.  619. 

Missouri.  Hingston  v.  Montgomery, 
121  Mo.  App.  451,  97  S.  W.  202. 

Utah.  Skeen  v.  Warren  Irrigation 
Co.,  42  Utah  602,  132  Pac.  1162. 

Waslilngton.  Theis  v.  Spokane 
Falls  Gas  Light  Co.,  49  Wash.  477,  95 
Pac.  1074.  ^f.;. 

West  Virginia.  Smiley  v.  New 
Eiver  Co.,  72  W.  Va.  221,  77  S.  E.  976. 


Many  other  citations  to  support  this 
elementary  rule  are  found  in  the 
books,  some  of  which  are  cited  to  this 
point   in   subd.   xxxil,   infra. 

Thus,  a  minority  stockholder  can- 
not insist  upom  the  creation  of  a  debt 
to  enlarge  the  business  of  the  cor- 
poration as  against  the  wishes  of  the 
majority,  at  least  unless  in  a  case  of 
extreme  emergency.  Theis  v.  Spo- 
kane Falls  Gas  Light  Co.,  49  Wash. 
477,  95  Pac.  1074. 

"It  seems  to  be  the  first  suggestion 
of  reason  that  an  act  done  by  a  sim- 
ple majority  of  a  collective  body  of 
men,  which  concerns  the  common  in- 
terest, should  be  binding  on  the 
whole,  and  this  is  the  principle  of 
the  rule  adopted  by  the  common  law 
of  England  with  respect  to  aggregate 
corporations."  1  Kyd,  Corporations, 
422. 

"We  suppose,"  said  Chief  Justice 
Bigelow  in  a,  leading  Massachusetts 
case,  "it  ma^  be  stated  as  an  indis- 
putable propf^iljion,  that, every  person 
who  becomes 'a  member  of  a  corpora- 
tion   aggregate    by    purchasing    and 
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If  the  action  or  threatened  action  of  the  majority  of  the  stock-' 
holders  is  within  the  powers  of  the  corporation,  the  courts  will  not 
interfere  at  the  suit  of  the  minority,  unless  it  appears  that  the 


holding  shar€;s  agrees  by  necessary  im- 
plication that  he  will  be  bound  by  all 
acts  and  proceedings,  within  the  scope 
of  the  powers  and  authority  conferred 
by  the  charter,  which  shall  be  adopted 
or  sanctioned  by  a  vote  of  the  ma- 
jority of  the  corporation,  duly  taken 
and  ascertained  according  ta  law. 
This  is  the  unavoidable  result  of  the 
fundamental  principle  that  the  ma- 
jority of  the  stockholders  can  regu- 
late and  control  the  lawful  exercise 
of  the  powers  conferred  on  a  corpora- 
tion by  its  charter.  A  holder  of  shares 
in  an  incorporated  body,  so  far  as  his 
individual  rights  and  interests  may  be 
involved  in  the  doings  of  the  eorpora- 
tionj  acting  within  the  legitimate 
sphere  of  its  corporate  power,  has  no 
other  legal  control  over  them  than 
that  which  he  can  exercise  by  his 
single  vote  in  the  meetings  of  the 
company.  To  this  extent,  he  has 
parted  with  his  personal  right  or 
privilege  to  regulate  the  disposition 
of  that  portion  of  his  property  which 
he  has  invested  in  the  capital  stock 
of  the  corporation,  and  surrendered  it 
to  the  will  of  a  majority  of  his  fellow 
corporators.  The  jus  disponendi  is 
vested  in  them  go  long  as  they  keep 
within  the  line  of  the  general  purpose 
and  object  for  which  the  corporation 
was  established,  although  their  action 
may  be  against  the  will  of  a  minority, 
however  large.  It  cannot,  therefore, 
be  justly  said  that  the  contract,  ex- 
press or  implied,  between  the  corpora- 
tion and  the  stockholders  is  infringed 
or  impaired  by  any  act  or  proceeding 
of  the  former  which  is  authorized  by 
a  majority,  and  which  comes  within 
the  terms  of  the  original  statute  cre- 
ating and  establishing  their  franchise, 
fni  conferring  on  them  capacity  to 
piercise  control  over  the  rights  and 


property  of  their  members.  On  the 
contrary,  the  fair  and  reasonable  im- 
plication resulting  from  the  legal  re- 
lation of  the  stockholder  and  the 
corporation  is,  that  the  majority  may 
do  any  act  either  coming  within  the 
scope  of  the  corporate  authority,  or 
which  is  consistent  with  the  terms 
and  conditions  of  the  original  charter, 
without  and  even  against  the  con- 
sent of  an  individual  member."  Dur- 
fee  V.  Old  Colony  &  F.  River  R.  Co., 
5  Allen  (Mass.)  230. 

"It  is  true  that  a  majority  of  stock- 
holders, no  matter  how  great,  have 
not  the  right  to  divert  the  funds  of  a 
joint-stock  incorporated  company  to 
any  other  than  the  purposes  for  which 
it  was  organized;  and  if  such  funds 
are  about  to  be  so  diverted,  a  stock- 
holder may  file  a  bill  in  equity  against 
the  company  to  restrain  it  by  injunc- 
tion from  such  diversion  or  misap- 
plication. *  *  •  But  relief  will 
not  be  granted  unless  the  corporation 
is  about  to  do  some  act  outside  of  the 
scope  of  its  authority,  or  in  disobe- 
dience to  the  provisions  of  its  consti- 
tution, for  so  long  as  it  exercises  the 
powers  granted  by  the  charter  the 
acts  of  the  company  must  be  treated 
by  the  courts  as  the  acts  of  all  the 
stockholders.  Each  and  every  stock- 
holder contracts  that  the  will  of  the 
majority  shall  govern  in  all  matters 
coming  within  the  limits  of  the  act  of 
incorporation."  Dudley  v.  Kentucky 
High  School,  9  Bush  (Ky.)  576. 

In  Georgia,  the  common-law  rules 
are  reiterated  by  statutory  provisions. 
See  Ba.rtorw  Lumber  Go.  v.  Enwright, 
131  Ga.  329,  62  S.  E.  233. 

Minority  stockholders  cannot  have 
an  acceptance  of  a  municipal  fran- 
chise by  the  directors  set  aside,  since 
such  acceptance  is  within  the  powers 
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action  of  the  majority  is  or  will  be  a  fraud  upon  the  rights  of  the 
minority,  or  unless  it  clearly  appears  that  there  is  an  abuse  of  dis- 
cretion. The  fact  that  there  is  a  difference  of  opinion  among  the 
stockholders  as  to  the  advisability  of  the  action  of  the  majority,  and 
that  the  court's  opinion  agrees  with  that  of  the  minority,  will  not 
justify  the  court's  interference.  Nor  can  the  court  interfere  because 
of  mere  error  or  mistake  of  judgment.*' 


of  the  directors  and  consent  of  all  or 
even  a  part  of  the: stockholders  is  not 
necessary.  Venner  'v.  Chicago  City 
Ey.  Co.,  236  111.  349,  86  N.  E.  266. 

The  majority  have  the  right  to  im- 
pose upon  the  minority  additional  by- 
laws not  inconsistent  with  the  char- 
ter. G.  W.  Jones  Lumber  Co.  v.  Wis- 
arkana  Lumber  Co.,  125  Ark.  65, 
187  S.  W.  1068. 

Minority  stockholders  cannot  en- 
join the  sale  of  corporate  products 
below  cost,  where  there  is  nothing  to 
show  bad  faith.  Trimble  v.  American 
Sugar  Kefining  Co.,  61'  N.  J.  Eq.  340, 
48  Atl.  912. 

Eight  of  minority  to  compel  dec- 
laration of  dividends,  see  §  3656, 
supra. 

89  Dudley  v.  Kentucky  High  School, 
9  Bush  (Ky.)  576;  Gamble  v.  Queens 
County  Water  Co.,  123  N.  T.  91,  9  L. 
E.  A.  527,  25  N.  E.  201. 

As  was  said  by  Judge  Peckham  in 
an  6ften  cited  New  YOrk  ■  case: 
"The  court  would  not  be  justified  in 
interfering  even  in  doubtful '  eases, 
where  the  action  of  the  majority 
might  be  susceptible  of  different  con- 
structions. To  warrant  the  interpo- 
sition of  the  court  in  favor  of  the 
minority  shareholders  in  a  corpora- 
tion or  joint-stock  association,  as 
against  the  contemplated  action  of 
the  majority,  where  such  action  is 
within  the  corporate  powers,  a  case 
must  be  made  out  which  plainly  shows 
that  such  action  is  so  far  opposed  to 
the  true  interests  of  the  corporation 
itself  as  to  lead  to  the  clear  infer- 
ence  that   no   one  thus   acting   could 


have  been  influenced  by  any  honest 
desire  to  secure  such  interests,  but 
that  he  must  have  acted  with  an  in- 
tent to  subserve  some  outside  pur- 
pose, regardless  of  the  consequences 
to  the  company  and  in  a  manner  in- 
consistent with  its  interests..  Other- 
wise the  court  might  be  called  upon 
to  balance  probabilities  of  profitable 
results  to  arise  from  the  carrying  out 
of  the  one  or  the  other  of  different 
plans  proposed  by  or  on  behalf  of  dif- 
ferent shareholders  in  a  corrporation, 
and  to  decree  the  adoption  of  that  line 
of  policy  which  seemed  to  it  to  prom- 
ise the  best  results,  or  at  least  to 
enjoin  the  carrying  out  of  the  oppo- 
site policy.  This  is  no  business  for 
any  court  to  follow."  Gamble  v. 
Queens  County  Water  Co.,  123  N. 
Y.  91,  9  L.  E.  A.  527,  25  N.  E.  201. 

"Even  where  the  management  of 
the  majority  appears  to  be  unwise 
and  injurious, ' '  said  •  the  court  in  a 
federal  case,  "equity  will  not  inter- 
fere if  such  management-  be  not  dis- 
honest or  ultra  vires,  but  will  require 
the  complaining  stockholder  to  seek 
relief  within  the  corporation.  When 
the  management  is  not  shown  to  be 
fraudulent  or  dishonest,  and  when  it 
is  a  matter  of  opinion  whether  it  is 
wise  or  unwise,  advantageous,  or  dis- 
advantageous, if  the  acts  complained 
of  be  intra  vires,  there  is  no  authority 
for  equity  to  interfere.  To  do  so 
would  be  to  place  the  control  indirect- 
ly in  the  hands  of  the  minority  when- 
ever interference  removes  from  control  ^ 
the  oflScers  selected  by  the  majority. 
There    is    certainly    no    presumption 
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This  questioin  is  treated' of  at:  greater  length  in  a  subsequent  sub- 
division of  this  chapter.^" 

§  3993.  —  Compromise  of  claims.  Since  a  corporation  has  power 
to  compromise  claims,®^  the  majority  stockholders  may  compromise 
a  claim  against  the  wishes  of  th©  minority,'^  although  the  minority 
may  obtain  relief  if  the  compromise  is  a  fraud  on  their  rights.'* 

§  3994.  Ultra  vires  acts — Rule  stated.  Ultra  vires,  acts,  whether 
the  acts  of  the  board  of  directors  or  of  other  officers  or  of  a  majority 
of  the  stockholders,  are  not  binding  upon  nonassenting  stockholders 
if  they  seek  relief  promptly  and  are  not  estopped  by  their  acts. 
This  is  settled  beyond  dispute.®* 

The  power  of  the  majority  extends-to  such  transactions  only  as  are 
within  the  powers  expressly  or  impliedly  conferred  upon  the  cor- 
poration by  its  charter,  for  they,  can  have  no  greater  powers  than  the 
corporation  for  which  they  act;  and  if  they  undertake  to  do  ultra 
vires  acts,  a  dissenting  stockholder  tnay  sue  in  equity  to  enjoin  them, 
or  to  set  the  transaction  aside.  The  application  of  this  rule  is  noticed 
at  length  in  a  subsequent  subdivision  of  this  chapter.®^  In  addition 
to  what  is  there  stated,  and  as  further  illustrating  the  rule,  it  is  held 
that  if  a  holding  company  permits  stock  owned  by  it  to  stand  in  the 
name  of  certain  of  its  directors  and  allows  them  to  vote  it  as  they 
desire,  a  minority  may  compel  the  company  to  have  the  stock  trans- 
ferred to  its  own  name.'®     So  minority  stockholders  of  the  selling 

that  a  minority  stockholder  is  right,  authorized  issue  of  stock,  see  §  3495, 

and  a  majority  stockholder  Is  wrong,  supra.                                                     , 

in  opinion  •  as   to  the  -  values  and  the  Suit    to    prevent    consolidation    of 

management  of  the  corporate  proper-  corporations,   see   chapter   on   Oonsoli- 

ty."     North  American  Land  &  Tim-  dation,  infra. 

ber  Co.  v.  Watkins,  109  Fed.   101.  Ultra  vires   acts,   strictly  speaking, 

80  See  subd.  xxxii,  infra.  which    a   dissenting  -  stockholder  may 

91  See  §  823,  supra.  sue  to  remedy,  include  not  only  those 

92Hallenborg  v.  Cobre  Grande  Cop-  beyond  the  powers  of  the  directors  or 

per  Co.,  200  U.  S.  239,  50  L.  Ed.  458;  otheT   officers   but   also   those  beyond 

Continental  Ins.  Co.  v.  New  York  &  the   powers   of  a  majority  or   all   of 

H.  B.  Co.,  187  N.  Y.  225,  79  N.  E.  1026.  the    stoekhalders.       If   the    acts    a,re 

See  also  Post  t.  Buck 's  Stove  &  Range  within  the  power  of  a  majority  of  the 

Co.,  200  Fed.  918,  43  L.  B.  A.  (N.  S.)  stockholders  but  beyond  the  power  of 

498  with  note.  the   directors,  a  .stockholder   can   sue 

83  Menier  v.   Hocrper  's  Tel.  Works,  only  when  the  acts  of  the  directors 

30  L.  T.  E.  (N.  S.)  209.  have  not  been  ratified  by  a  majority 

W  See  §  1526,  supra.  of  the  stockholders,   since  in  such  a 

8B  See  subd.  xxxii,  infra.  case  the  act  is  not  ultra  vires. 

Injunction  to  restrain  illegal  or  uu:-  96  Hyams  v.  Old  Dominion  Co.,  113 
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company  may  restrain  an  ultra  vires  purchase  of  the  majority  stock 
by  another  corporation  to  prevent  competition.*^  And  minority 
stockholders  may  enjoin  the  ultra  vires  act  of  increasing  the  amount 
of  capital  stock  in  excess  of  the  amount  authorized  by  the  charter.'* 

§3995.  — Power  of  minority  to  prevent  creation  of  monopoly. 

Dissenting  or  minority  stockholders  may  enjoin  the  corporation  from 
entering  Into  an  illegal  combination,  trust  or  monopoly.*®  More- 
over, in  some  cases  it  has  been  held  that  where  a  corporation  acquires 
the  majority  of  the  stock  of  a  rival  to  stifle  competition,  such  stifling 
may  be  prevented  by  minority  stockholders  of  the  controlled  com- 
pany by  restraining  the  controlling  corporation  from  voting  its  stock.' 

§3996.  — Donations  by  majority.  A  majority  cannot  give  away 
the  rights  of  a  minority  without  consideration.®  A  fortiori,  the 
majority  cannot  make  a  donation  of  all  the  corporate  property.' 

§3997.  Bad  faith  or  fraud— Rule  stated.  The  right  of  the  ma- 
jority stockholders  to  control  the  corporation  is  subject  to  the  qualifi- 
cation that  they  must  act  in  good  faith  and  for  the  interests  of  the 
corporation.  Acts  of  a  majority,'  whether  a  ratification  of  acts  of 
corporate  officers  or  original  transactions,  are  not  binding  on  the 
minority  where  fraudulent.  The  majority  stockholders  cannot  man- 
age the  corporation  for  their  own  interest  or  profit,  to  the  exclusion 
of  other  stockholders.  If  they  attempt  to  do  this,  even  though  the 
particular  act  done  may  not  be  beyond  the  powers  conferred  upon 
the,  corporation  by  its  charter,  they  rpiay  be  enjoined  or  compelled  to 
account  at  the  suit  of  other  stockholders.*    The  right  of  a  majority 

Me.  294,  L.  R.  A.  1915  D  1128,  93  Atl.  any  rights  of  the  corporation,  a  reso- 

747.  lution   passed   by   a  majority   of  the 

97  Dunbar  v.  American  Telephone  &  stockholders  of  a  corporation,  author- 
Telegraph  Co.,  224  111.  9,  115  Am.  St.  izing  one  who  has  already  purchased 
Bep.  132,  8  Ann.  Cas.  57,  79  N.  E.  its  plant  to  use  its  name,  being  with- 
423.  out   consideration,   is  not  binding  on 

98  Macon  Gas  Co.  v.  Eiehter,  143  stockholders  who  do  not  consent.  Ar- 
Ga,  397,  85  8.  E.  112.  mington  v.  Palmer,  21  E.  I.  109,  117, 

99  Continental  Securities  Co.  v.  In-  43  L.  E.  A.  95,  79  Am.  St.  Eep.  786, 
terbOTOugh    Eapid    Transit    Co.,    165  42  Atl.  308. 

Fed.  945;   Harding  v.  American  Glu-  STillis  v.  Brown,  154  Ala.  403,  45 

co^e  Co.,  182  111.  551.  So.  589. 

ISee     §1672,     supra,    and     §4028,  4  Meeker  v.  Winthrop  Iron  Co.,  17 

infra.  Fed.   48;    Peabody   v.   FUnt,   6  Allen 

S Since  a  majority  of  the  stockhold-  (Mass.)    52;   Farmers'  Loan  &  Trust 

ers  of  a  corporation  cannot  give  away  Co.  v.  New  Tark  &  N.  B.  Co.,  150  N. 
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of  the  stockholders  either  to  originally  direct  or  affirm  a  contract 
between  the  company  and  corporate  directors  or  other  officers  is  not 
absolute  and  unqualified,  but  is  subject  to  the  qualification  that  the 
affirmance  or  adoption  must  not  be  brought  about  by  unfair  or  im- 
proper means,  and  must  not  be  illegal  or  fraudulent,  or  oppressive 
towards  those  stockholders  who  oppose  it.**  As  has  been  well  said, 
"while  courts  cannot  compel  directors  or  stockholders,  proceeding  by 
a  vote  of  the  majority,  to  act  wisely,  they  can  compel  them  to  act 
honestly,  or  undo  their  work  if  they  act  otherwise."  ®  Moreover,  it  is 
immaterial  that  the  scheme  is  lawful  on  its  face,  and  the  rule  has 
been  laid  down  that  "where  a  majority  of  the  directors,  or  stock- 
holders, or  both,  acting  in  bad  faith,  carry  into  effect  a  scheme  which, 
even  if  lawful  upon  its  face,  is  intended  to  circumvent  the  minority 
stockholders  and  defraud  them  out  of  their  legal  rights,  the  courts 
interfere  and  remedy  the  wrong."' 

The  different  forms  which  this  fraud  or  bad  faith  may  assume"  are 
numerous.'    The  fraud  on  the  part  of  majority  stockholders  may  take 


Y.  410,  34  L.  E.  A.  76,  55  Am.  St.  Eep. 
689,  44  N.  E.  1043;  Continental  Ins. 
Co.  V.  New  York  &  H.  R.  Co.,  103  N. 
Y.  App.  Div.  282,  93  N.  Y.  Supp.  27; 
Hinds  V.  Fishkill  &  M.  Equitable  Gas 
Co.,  96  N.  Y.  App.  Div.  14,  88  N.  Y. 
Supp.  954;  Menier  v.  Hooper's  Tel. 
Works,  9  Cli.  App.  350;  Atwool  v. 
Merryweatlier,  L.  R.  5  Eq.  464,  note. 

See  also  subds.  xxxi  and  xxxii,  this 
chapter,  infra. 

Fraud  of  the  majority  stockholders 
is  always  a  ground  for  relief  in  favor 
of  minority  stockholders  who  are  de- 
frauded. Witherbee  v.  Bowles,  142  N. 
Y.  App.  Div.  407,  126  N.  Y.  Supp. 
954. 

"The  owners  of  a  majority  of  the 
capital  stock  of  a  corporation,"  said 
Judge  Baxter,  "may  legally  control 
the  company's  business,  prescribe  its 
general  policy,  make  themselves  its 
agents,  and  take  reasonable  compen- 
sation for  their  services.  But,  in 
thus  assuming  the  control,  they  also 
take  upon  themselves  the  correlatirve 
duty  of  diligSilce  and  good  faith. 
They  cannot  lawfully  manipulate  the 
company's  business  in  their  own  in- 
terests to  the  injury  of  other  corpo- 


rators." Meeker  v.  Winthrop  Iron 
Co.,  17  Fed.  48. 

B  Beha  v.  Martin,  161  Ky.  838,  171 
S.  W.  393. 

The  minority  may  obtain  relief 
where  the  acts  of  the  majority  are 
fraudulent  or  oppressive;  and  oppres- 
sive, as  the  word  is  used  in  this  con- 
nection, is  merely  another  name  for 
fraud. 

6  Flynn  v.  Brooklyn  City  R.  Co.,  158 
N.  Y.  493,  507,  55  N.  E.  520. 

7  Flynn  v.  Brooklyn  City  E.  Co.,  158 
N.  Y.  493,  507,  55  N.  E.  520. 

8  Majority  stockholders  cannot  de- 
feat the  rights  of  minority  equitable 
stockholders  by  refusing  to  issue  a 
certificate  of  stock  to  them  and  in 
the  meantii^e  transferring  all  the  cor- 
porate property  to  themselves;  and  in 
the  case  so  holding  it  was  said  that 
"it  may  be  that  invention  will  never 
cease  to  be  exercised  in  devising  plans 
for  wrongful  appropriation;  but 
courts  of  equity  will  never  counte- 
nance any  schemp  to  defraud,  no  mat- 
ter how  novel  and  ingenious?"  Citi- 
zens '  Savings  &  ,Trust  Co.  v.  Illinois 
Cent.  E.  Co.,  182  Fed.  607. 
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the  form  of  voting  increased  or  excessive  salaries  to  themselves  as 
officers,^  or  may  consist  in  the  majority  stockholder  obtaining  an  in- 
equitable contract  from  the  corporation,^"  or  in  the  majority  stock  ■ 
holder  operating  the  business  in  its  favor  as  a  competitor  rather 
than  in  the  interest  of  all  the  stockholders.^^  It  may  also  consist  in 
the  purchase  of  property  at  an  exorbitant  price/^  or  in  a  taking  over 
by  the  majority  stockholder  (another  corporation)  of  the  property 
of  the  corporation  without  consideration.^^ 

On  the  other  hand,  where  a  sale  is  necessary  because  of  the  exi- 
gencies of  the  case,  the  fact  that  the  property  is  sold  for  less  than 
its  value  does  not  gf  itself  show  fraud  on  the  part  of  the  majority 
stockholders  as  against  the  minority.^*  And  the  mere  fact  that 
property  sold  by  majority  stockholders  was  disposed  of  by  the  trans- 
feree for  much  more  than  the  price  paid  does  not  necessarily  imply' 
an  unfair  advantage,  so  as  to  reqiiire  an  accounting  by  the  transferee 
at  the  suit  of  minority  stockholders.^*  So  it  is  not  necessarily  fraudu- 
lent so  a^  to  authorize  relief  in  behalf  of  a  minority  stockholder 
that  the  failure  to  give  him  notice  of  the  stockholders'  meeting  which 
authorized  a  transfer  of  all  the  corporate  property  was  intentional.^^ 
A  lease  of  a  railroad  at  ten  per  cent  a  year,  with  a  certain  guaranty, 
has  been  held  not  necessarily  oppressive  against  the  minority. i'' 

To  sum  up  as  to  what  constitutes  fraud  warranting  interference 
by  the  courts,  according  to  the  decisions,  and  especially  the  leading 
case  of  Gamble  v.  Queens  County  Water  Company,^^  j^  jg  possible  to. 
formulate  the  following  rules :  1.  Mere  difference  of  opinion  among 
the  stockholders  does  not  show  that  the  action  of  the  majority  is 

9  See  §  3998,  infra.  Eefiniug  Co.,  61  N.  J.  Eq.  458,  48  Atl. 

XO  See  §  4035,  infra.  786. 

11  Where  the  majority  are  interest-  13  Pondir  v.  New  York,  L.  E.  &  W. 
ed  in  another  corporation,  and  the  E.  Co.,  72  Hun  (N.  T.)  384,  25  N. 
two    corporations   have    contracts   be-  Y.  Supp.  560. 

tweeu  them,  it  is  fraudulent  for  the  14  Smith  v.  Stone,  21  Wyo.  62,  128 

majority  to  manage  the  affairs  of  the  Pao.  612. 

first    corporation    for    the    benefit    of  15  Smith  v.  Stone,  21  Wyo.  62,  128 

the  second^  and  in  such  a  case  a  court  Pac.  612. 

of   equity  will  intervene  and  protect  16  Sawyer  v.  Dubuque  Printing  Co., 

the  minority  upon  an  application  by  77  Iowa  242,  42  N.  W.  300. 

them.     Farmers'  Loan  &  Trust  Co.  v.  ,    ITPlynn  v.  Brooklyn  City  E.  Co.,  9 

Wew  York  &  N.  E.  Co.,  150  N.  Y.  410,  N.  Y.  App.  Div.  269,  41  N.  Y.  Supp. 

430,  34  L.  E.  A.  76,  55  Am.  St.  Rep..  566,   aff'd   158   N.   Y.  493,  53   N.  E. 

689,  44  N.  E.  1043;  Jacobus  v.  Amer-  520. 

ican  Mineral  Water  Mach.  Co.,  38  N.  18  Gamble  v.  Queens  County  Water 

Y   Misc.  371,  77  N.  Y.  Supp.  898.  Co.,    123   N.   Y.   91,   9   L.   E."  A.   527, 

12  Donald   v.   American   Smelting  &  25  N.  E.  201. 
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oppressive  nor  authorize  a  court  to  decide  as  between  different  plans 
or  policies  according  to  its  views.^* 

2.  A  court  cannot  interfere,  even  in  doubtful  cases,  where  the 
action  of  the  majority  is  susceptible  of  different  constructions. 

3.  Relief  cannot  be  granted  unless  it  is  plainly  shown  that  the 
act  of  the  majority  "is  so  far  opposed  to  the  true  interests  of  the 
corporation  itself  as  to  lead  to  the  clear  inference  that  no  one  thus 
acting  could  have  been  influenced  by  any  honest  desire  to  secure 
such  interests,  but  that  he  must  have  acted  with  an  intent  to  sub- 
serve some  outside  purpose,  regardless  of  the  consequences  to  the  com- 
pany and  in  a  manner  inconsistent  with  its  interests."  ^^ 

4.  If  a  contract  is  fraudulent  or  oppressive  towards  the  minority, 
then  the  act  of  the  majority  in  authorizing  or  ratifying  it  is  fraudu- 
lent and  oppressive.^^ 

5.  Fraud  need  not  be  shown  as  a  fact  nor  need  the  individual 
stockholders  be  actuated  by  any  fraudulent  intent,  but  it  is  suflcient 
that  the  existence  of  fraud  is  the  necessary  legal  inference  from  facts 
found.*^ 

§3998.  — Misappropriation  or  diversion  of  corporate  funds  or 

assets.  Of  course,  a  majority  of  the  stockholders,  Mo  matter  how 
large,  has  no  right  to  divert  to  itself  assets  of  the  company  to  the 
detriment  of  minority  stockholders.^  If  majority  stockholders  divert 
or  misappropriate  corporate  funds,  minority  stockholders  may  sue 
them  to  recover  such  funds.**  This  rule  applies  to  a  diversion  by 
voting  themselves  illegal  or  unreasonable  salaries.** 

19  In  the  absence  of  evidence  of  21  See  Mynn  v.  Brooklyn  CJty  K. 
fraud,  it  is  not  within  the  province  of  Co.,  158  N.  Y.  493,  508,  53  N.  E.  520, 
a  court  of  equity,  at  the  suit  of  a  where,  however,  the  intention  of  all 
minority  stockholder,  tor  determine  to  defraud  is  stated  in  enunciating  the 
whether  its  judgment  agreed  with  the  rule. 

minority  or  with  the  majority.    Conti-  22  See    Gamble    v.    Queens    County 

nental  Ins.  Co.  v.  New  York  &  H.  E.  Water  Co.,  123  N.  Y.  91,  100,  9  L.  E. 

Co.,  103   N.   Y.   App.   Div.   282,  301,  A.  527,  25  N.  E.  201. 

93  N.  Y.  Supp.  27.  ^3  Morse  v.  Metropolitan  S.  S.  Oa., 

20  This  often  quoted  rule  is  from  87  N.  J.  Eq.  217,  100  Atl.  219;  Col- 
the  opinion  of  Justice  Peckham  in  gate  v.  United  States  Leather  Co.,  73 
Gamble  v.  Queens  County  Water  Co.,  N.  J.  Eq.  72,  67  Atl.  657. 

123  N.  Y.  91,  99,  9  L.  E.  A.  527,  25  24  Harvey   v.   Meigs,    17    Cal.   App. 

N.  E.  201.    While  it  was  laid  down  in  353,  119  Pac.  941 ;  Dodd  v.  Pittsburg, 

'connection   with   a  statement   of  the  C,  C.  &  St.  L.  E.  Co.,  127  Ky.  762, 

law  ae  to  the  effect  of  ratification  of  16  L.  E.  A.    (N.  S.)  -898,  106  S.  W. 

corporate  contracts  by  interested  oM-  787;     Hingstou    v.    Montgomery,    121 

cers  whose   votes  as  stockholders   ef-  Mo.  App.  451,  97  8.  W.  202. 

feet  the  ratification,  the  language  used  26  See  §  2755,  supra,  and  also  §  4035, 

applies  equally  well  to  any  act  of  ma-  infra, 
jority  stockholders. 
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§3999.  — Division  of  assets.  The  majority  stockholders  cannot 
divide  the  assets  among  themselves  to  the  exclusion  of  the  minority.*' 
This  is  so  apparent  that  exhaustive  citation  of  authority  is  useless. 

§  4000.  Impairment  of  contracts.  A  majority  of  the  stockholders 
or  members  of  a  corporation  cannot  impair  the  rights  of  another 
stockholder  or  member  under  a  contract  between  him  and  the  cor- 
poration. Thus,  a  majority  of  the  stockholders  or  members'  of  a 
mutual  insurance  company  or  a  building  and  loan  association  can  do 
nothing  to  impair  the  contract  between  other  members  or  stockholders 
and  the  corporation.''''  And  where  a  stockholder's  certificate  of  stock 
binds  the  corporation  to  pay  interest  on  his  subscription,  he  cannot 
be  coiApelled,  by  the  majority  of  the  stockholders,  to  receive  for  the 
interest  due  the  bond  or  other  obligation  of  the  company,  instead  of 
money.** 

D.  Bights  of  Minority  in  Regard  to  Amendments  of  Charter 

§  4001.  Amendments  authorized  by  charter.  A  majority  of  the 
stockholders  of  a  corporation  clearly  have  the  power  to  make  any 
alterations  or  changes  in  the  constitutibn  of  the  corporation  which 
are  authorized  by  its  charter,  for  this  power  is  within  the  contract 
between  the  corporation  and  its  stockholders.  Thus,  the  majority, 
where  authority  is  conferred  upon  the  corporation  by  its  charter,  may 
bind  the  minority  by  a  vote  to  increase  or  reduce  the  capital  stock,** 
or  to  issue  preferred  stock,"*  or  to  consolidate  with  another  corpora- 
tion.*^ And  a  railroad  company  may,  by  vote  of  the  majority,  change 
the  location  of  its  road,  or  extend  the  road  beyond  the  terminus 
fixed  by  its  charter,  if  the  charter  confers  such  power  upon  it.'* 

In,  some  states  there  are  general  laws  authorizing  corporations  to 
alter  or  amend  their  articles  or  charter,  subject  to  prescribed  limita- 

26Beha  v.  Martin,  161  Ky.  838,  171  SO  See  subd.  xiv,  this  chapter,  supra. 

S.  W.  393.  31  Sprague  v.  Illinois  Eiver  E.  Co., 

27  See  Barton  v.  Enterprise  Loan  &  19  HI.  174;  Bish  v.  Johnson,  21  Ind. 
Building  Ass'n,  114  Ind.  226,  5  Am.  299;  Sparrow  y.  Bvansville  &  C.  E.  Co., 
St.  Eep.  608,  16  N.  E.  486;  Schwarz-  7  Ind.  369;  Lynch  v.  Eastern,  L.  T.  & 
waelder  v.  German  Mut.  Fire  Ins.  Co.,  M.  By.  Co.,  57  Wis.  430,  15  N.  W.  743, 
59  N.  J.  Eq.  589,  44  Atl.  769.  825. 

28  McLaughlin  v.  Detroit  &  M.  By.  See  also  chapter  on  Con^olidatirn, 
Co.,  8  Mich.  100.  infra.                   -'  ' 

29  Chicago  City  By.  Co.-  v.  Allerton,  82  Sims  v.  StreleC  E.  Co.,  37  Ohio  St. 
18  Wall.  (U.  S.)   233,  21  L.  Ed.  902;  556. 

Port  Edward*,  C.  &  N.  By.  Co.  v.  Ar- 
pin,  80  Wis.  214,  49  N.  W.  828. 
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tions,  and  such  laws  are  binding,  of  course,  upon  all  persons  wlio 
become  stockholders  of  corporations  while  they  are  in  force.  Under 
a  statute  providing  that  a  corporation  may  amend  its  charter  so  as 
to  enlarge  or  diminish  the  purposes  for  which  it  was  formed,  but  th£^t 
the  original  purposes  shall  not  be  substantially  changed,  it  has  been 
held  that  a  corporation  formed  for  the  purpose  of  manufacturing 
and  furnishing  gas  to  a  city  and  its  inhabitants  may  amend  its 
charter  so  as  to  authorize  it  to  employ  for  that  purpose  both  gas  and 
electricity.'* 

In  some  states,  statutes  authorize  a  change  in  the  nature  of  the 
business  of  the  company  by  the  vote  of  a  certain  per  cent  of  the 
stock.'* 

§4002.  Amendments  not  authorized  by  charter — ^In  general.    A 

very  different  question  arises  where  a  majority  of  the  stockholders  of 
a  corporation  undertake  to  bind  the  minority,  against  their  dissent, 
by  accepting  and  continuing  under  an  act  of  the  legislature  altering 
or  amending  the  charter  of  the  corporation.  The  power  of  the  legis- 
lature, as  between  the  corporation  and  the  state,  to  alter,  amend  or 
repeal. a  charter  in  the  interest  of  the  public,  is  considered  at  length 
in  a  subsequent  chapter.'®  We  are  to  consider  here  the  power  of  the 
majority  of  the  stockholders  of  a  corporation  to  bind  a  dissenting 
minority  by  accepting  an  alteration  or  amendment  of  the  charter 
enacted  by  the  legislature,  not  in  the  interest  of  the  public,  but  in 
the  interest  of  the  corporation.  It  is  a  difficult  question,  and  one 
upon  which  the  courts  have  not  agreed.  As  we  shall  see  in  the  fol- 
lowing paragraphs,  the  question  depends,  according  to  the  weight  of 
authority,  upon  whether  the  alteration  or  amendment  radically  or 
fundamentally  changes  the  character  or  objects  of  the  corporation, 
or  whether  it  is  merely  in  furtherance  of  the  original  objects. 

§  4003.  —  Radical  or  fundamental  changes.  It  is  well  settled  that 
there  is  a  contract  between  a  corporation  and  every  person  who  be- 
comes a  stockholder  or  member  thereof,  either  at  the  time  of  its 
creation  or  afterwards,  that  the  business  of  the  corporation  shall  be 
conducted  within  the  limits  fixed  by  the  charter,  and  that  there  shall 
be  no  departure  from  the  objects  for  which  the  corporation  was 
created.  It  is  very  clear,  therefore,  that  a  majority  of  the  stockholders 
of  a  corporation  have  no  power,  merely  by  reason  of  their  control 

38  Pieai-a    V.    Hughey,   58    Ohio   St.      Leather  Co.,  75  N.  J.  Eq.  229,  19  Ann. 
B77,  51  N.  E.  183.  Cas.  1262,  72  Atl.  126. 

34  See    Colgate    v.    United    States         36  Chap.  57,  infra. 
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over  the  corporation,  to  bind  a  dissenting  minority  by  accepting  and 
acting  under  an  amendment  of  the  charter  of  the  corporation,  where 
the  amendment  fundamentally  or  radically  changes  its  character 
or  objects,  so  as  to  make  it,  in  effect,  a  different  corporation,  or  so  as 
to  authorize  it  to  engage  in  a  different  enterprise  from  that  originally 
authorized,  although  of  the  same  general  kind.  And  it  is  equally 
clear  that,  if  the  statfe  has  not  reserved  the  power  to  alter,  amend 
or  repeal  the  charter  of  the  corporation,  or  if,  although  there  is  such 
a  reservation,  it  is  to  be  construed,  as  is  held  by  most  courts,  as 
intended  merely  for  the  protection  of  the  public,  and  not  for  the 
purpose  of  enabling  the  legislature  to  change  the  contract  between 
the  corporation  and  its  stockholders,^*  the  legislature  has  no  power 
to  authorize  a  majority  of  the  stockholders  to  bind  the  minority 
by  accepting  such  an  amendment,  for  this  would  be  to  impair  the 
obligation  of  the  contract  between  the  corporation  and  the  dissenting 
stockholders,  by  forcing  them  into  a  different  contract,  and  would 
therefore  be  within  the  constitutional  prohibition  against  laws  im- 
pairing the  obligation  of  contracts.''    A  fortiori,  the  unanimous  con- 


36  See  §  4005,  infra. 

37  United  States.  Ashton  v.  Bur- 
bank,  2  Dill.  435,  Fed.  Gas.  No.  582. 

Arkansas.  Witter  v.  Mississippi,  O. 
&  E.  Eiver  K.  Co.,  20  Ark.  463. 

Georgia.  Alexander  v.  Atlanta  & 
W.  P.  E.  Co.,  108  Ga.  151,  38  S.  E. 
866. 

Kentucky.  Pry's  Ex'r  v.  Lexing- 
ton &  B.  S.  E.  Co.,  2  Mete.  314. 

Louisiana.  State  v.  Atchafalaya 
Eailroad  &  Banking  Co.,  5  Eob.  63; 
Hoey  V.  Henderson,  32  La.  Ann.  1069; 
State  V.  Aceommodaticm  Bank,  26  La. 
Ann.  288. 

Massachusetts.  Middlesex  Turnpike 
Corporation  v.  Locke,  8  Mass.  268. 

Mississippi.  Hester  v.  Memphis  & 
C.  E.  Co.,  32  Miss.  378;  New  Orleans, 
J.  &  G.  N.  E.  Co.  V.  Harris,  27  Miss. 
517. 

New  Hampshire.  Dow  v.  North- 
ern E.  Co.,  67  N.  H.  1,  36  Atl.  510; 
Proprietors  of  Union  Locks  &  Canals 
V.  Towne,  1  N.  H.  44,  8  Am.  Dec.  32. 

New  Jersey.  In  re  Newark  Libra- 
ry Ass'n,  64  N.  J.  L.  217,  43  Atl.  435; 
Black  V.  Delaware  &  E.  Canal  Co.,  24 


N.  J.  Eq.  455;  Zabriskie  v.  Haeken- 
saek  &  N.  T.  E.  Co.,  18  N."j.  Bq. 
178,  90  Am.  Dec.  617;  Kean  v.  John- 
son, 9  N.  J.  Eq.  401. 

New  York.  Troy  &  E.  E.  Co.  v. 
Kerr,  17  Barb.  581;  Hartford  &  N.  H. 
E.  Co.  V.  Croswell,  5  Hill  383,  40  Am. 
Dec.  354. 

North  Carolina.  First  Nat.  Bank  v. 
Charlotte,  85  N.  C.  433. 

Ohio.  Marietta  &  C.  R.  Co.  v.  El- 
liott, 10  Ohio  St.  57. 

Pennsylvania.  Manheim,  P.  &  L. 
Turnpike  or  Plank  Eaad  Co.  v.  Arndt, 

31  Pa.  St.  317. 

Tennessee.  Woodfork  v.  Union 
Bank,  3  Cold.  488. 

Utah.     Garey  v.  St.  Joe  Min.  Co., 

32  Utah  497,  12  L.  R.  A.  (N.  S.)  554, 
9]  Pac.  369. 

Wisconsin.  Kenosha,  E.  &  E.  I.  E. 
Co.  V.  Marsh,  17  Wis.  13. 

England.  Ware  v.  Grand  Junet. 
Water  Works,  2  Euss.  &  M.  470; 
Ffooks  V.  Southwestern  By.  Co.,  1 
Smale  &  G.  142;  Natusch  v.  Irving, 
Gow,  Partnership,  App'x  vi.,  p.  398. 
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sent  of  the  stockholders  is  Hecessary  to  the  acceptance  of  a  proposed 
fundamental  amendment,**  unless  it  is  otherwise  provided  by  statute. 

Moreover,  the  mere  fact  that  a  fundamental  alteration  in'  the 
charter  of  a  corporation  is  beneficial  to  the  corporation  cannot  give 
the, majority  the  power  to  accept  it  against  the  dissent  of  the  minor- 
ity. Nor  can  it  make  ajiy  difference  that  the  majority,  in  accepting 
it,  act  in  good  faith,  and  for  what  they  deem  to  be  the  best  interests 
of  all  the  stockholders.  A  stockholder  has  a  right  to  stand  upon  the 
terms  of  his  contract  of  membership,  and  to  insist  that  the  funds  of 
the  corporation  shall  not  be  applied  to  any  other  purpose  than  that 
authorized  by  the  charter  of  the  corporaiion  when  he  became  a 
member.?' 

By  common  consent,  no  exact  formula  for  the  determination  of  the 
line  of  demarcation  between  fundamental  changes,  and  those  which 
are  auxiliary  or  incidental,  under  all  conditions,  can  be  furnished.*" 
Decisions  set  forth  in  the  notes  illustrate  some  of  the  holdings  relat- 
ing to  insurance  companies,*^   navigation   companies  and  railroad 


38  Atlanta  Steel  Co.  v.  Mynahan,  138 
Ga.  668,  75  S.  E.  980. 

As  between  the  corporators  of  any 
company,  the  corporate  objects  ex- 
pressed in  the  articles  of  incorpora- 
tion cannot  be  changed  without  the 
unanimous  consent  of  the  stockhold- 
ers or  members,  unless  changed  by 
some  act  of  legislation  which  may  be 
read  into  the  contract.  Colgate  v. 
United  States  Leather  Co.,  75  N.  J. 
Eq.  229,  19  Ann.  Gas.  1262,  72  Atl. 
126. 

39  Proprietors  of  Union  Locks  & 
Canals  v.  Towne,  1  N.  H.  44,  8  Am. 
Dee.  32;  Stevens  v.  Rutland  &  B.  E. 
Co.,  29  Vt.  545. 

40. Perkins  v.  Coffin,  84  Conn.  275, 
288,  Ann.  Cas.  1912  0  1188,  79  Atl. 
1070. 

41  This  doctrine  was  laid  down  by 
Lord  Eldon  in  a  leading  English  case, 
in  which  th«  majority  of  an  unin- 
corporated insurance  company,  formed 
for  the  purpose  of  fire  and  life  insur- 
ance, attempted  to  change  its  articles 
so  as  to  authorize  it  to  engage  also  in 
the  business  of  marine  insurance.  An 
injunction  was  granted  in  a  suit  by 


a  dissenting  member,  and  this  not- 
withstanding an  offer  by  the  com- 
pany to  pay  him  what  he  had  put 
into  the  company,  with  interest. 
Natusch  V.  Irving,  Gow,  Partnership, 
App'x  vi.,  p.  398.  See  also  Living- 
ston V.  Lynch,  4  Johns.  Ch.  (N.  T.) 
578! 

There  was  a  like  decision  by  Judge 
Dillon  in  this  country,  where  a  cor- 
poration organized  for  the  purpose  of 
transacting  a  "life  and  accident  in- 
surance" business  accepted,  by  vote 
of  a  majority  of  the  stockholder^,  an 
amendment  of  its  charter  authorizing 
it  to  transact  the  business  of  "fire, 
marine,  and  inland  insurance."  It 
was  held  that  a  dissenting  stockholder 
was  discharged  from  liability  on  his 
subscription  for  stock  in  the  company. 
Ashton  V.  Burbank,  2  Dill.  435,  Fed. 
Cas,  No.  582. 

The  legislature  cannot  authorize  a 
mutual  insurance  company  to  trans- 
form itself  into  a  joint  stock  company 
against  the  will  of  a  member  who  has 
acquired  membership  by  contract  with 
the  company  prior, to  the  grant  of 
such     authority.     Schwarzwaelder     v. 
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companies.*'  And  it  has  been  held  that  a  majority  of  the  stock- 
holders of  a  corporation,  as  of  a  railroad  company,  for  example, 
cannot  bind*  the  minority  by  accepting  an  amendment  authorizing 
a  transfer  of  all  the  property,  rights  and  franchises  of  the  corpora- 
tion to  another  corporation,**  at  least  where  the  condition  of  things 
is  not  such  as  to  render  such  a  step  necessary ;  ^  and  that,  where  a 
railroad  company  is  authorized  by  its  charter  to  construct  and 
operate  a  railroad  between  certain  points,  a  majority  of  the  stock- 
holders cannot  bind  the  dissenting  minority  by  accepting  and  act- 
ing under  an  amendatory  act  authorizing  the  company  to  lease  its 
road  to  another  company-  for  ninety-nine  years.*® 

By  the  weight  of  authority,  a  majority  of  the  stockholders  of  a 
railroad,  turnpike  or  canal  company  cannot  bind  the  minority  by 
accepting  an  amendment  of  the  charter  authorizing  the  corporation 
to  construct  its  road  or  canal  along  a  different  route  from  that  origi- 
nally authorized,  or  beyond  the  original  terminus,  where  the  change 
is  so  radical  as  to  make  the  enterprise  essentially  different  from  what 


German  Mut.  Fire  Ins.  Co.,  59  N.  J. 
Eq.  589,  44  Atl.  769,  aff'g  58  N.  J. 
Eq.  319,  43  Atl.  587. 

43  Where  a  corporation  was  created 
for  the  purpose  of  rendering  a  river 
navigable  between  certain  points,  and 
for  that  purpose  to  purchase  land  .not 
exceeding  six  acres,  and  to  collect 
tolls  for  forty  years,  not  averaging 
over  twelve  per  cent  on  the  capital 
invested,  it  was  held  that  a  majority 
of  the  stockholders  could  not  bind  the 
minority,  against  their  dissent,  by  ac- 
cepting an  amendatory  act  abolish- 
ing all  limitation  upon  the  amount  of 
tall  to  be  collected,  and  the  duration 
of  its  collection,  and  authorizing  the 
corporation  to  purchase  and  hold  one 
hundred  acres  of  land.  Proprietors 
of  Union  Locks  &  Canals  v.  Towne, 
1  N.  H.  44,  8  Am.  Dec.  32. 

Where  the  charter  -of  a  railroad 
company  authorized  it  to  construct 
and  operate  a  railroad  between  cer- 
tain points,  it  was  held  that  the  ma- 
jority of  the  stockholders  could  not 
bind  the  minority  by  accepting  an 
amendment  authorizing  the  company 
to  establish  a  line  ot  water  commum- 


catiou  in  connection  with  the  railroad, 
and  to  purchase  and  hold  a  number 
of  steamboats  for  that  purpose,  at.  a 
large  additional  expense,  and  to  in- 
crease its  capital  stock  for  such  pur- 
pose. Hartford  &  N.  H.  K.  Co.  v. 
Croswell,  5  Hill  (N.  T.)  383,  40  Am. 
Dec.  354.  See  also  Marietta  &  C.  B. 
Co.  v.  Elliott,  10  Ohio  St.  57. 

Where  the  charter  of  a  railroad 
company  authorized  a  continuous  rail- 
road across  the  state  as  a  continuous 
project  under  one  management,  with 
a  common  interest,  it  was  held  that 
a  majority  of  the  stockholders  could 
not  bind  a  dissenting  stockholder  by 
accepting  an  amendatory  act  dividing 
the  project  into  three  parts,  under 
separate  management  and  controL 
Board  Sap  'rs  Fulton  Co.  v.  Mississippi 
&  W.  E.  Co.,  21  111.  338.  And  see 
I'irst  Nat.  Bank  v.  Charlotte,  85  N. 
C.  433. 

44  New  Orleans,  J.  &  G.  N.  B.  Co.  v. 
Harris,  27  Miss.  517. 

45  See  §4001,  supra,  and  §4011  et 
seq.,  infra. 

46  Dow  V.  Northern  B.  E.,  67  N.  H. 
1,  36  Atl.  510. 
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was  originally  contemplated,*''  although  it  is  otherwise  if  the  change 
or  extension  is  not  so  great  as  to  radically  change  the  enterprise.** 

A  majority  of  the  stockholders  of  a  corporation,  as  of  a  railroad 
company,  for  example,  cannot  bind  the  minority  by  accepting  an 
amendment  of  its  charter  authorizing  it  to  consolidate  with  another 
corporation,**  unless  the  consolidation  is  such  that  it  does  not  change 
the  objects  of  the  corporation,  but  is  merely  in  furtherance  thereof.^" 

A  mere  majority  of  the  stockholders  of  a  corporation  cannot  accept 
an  amendment  of  its  charter  changing  the  number  of  votes  to  which 
each  stockholder  is  entitled  under  the  charter.*^ 

If  the  majority  of  the  stockholders  make  a  radical  or  fundamental 


47  Arkansas.  ,  Witter  v.  Mississippi,      &  C.  R.  Co.,  4  Bisa.  78,  Fed-  Caa.  No. 


0.  &  E.  Eiver  R.  Co.,  20  Ark.  463. 

Georgia.  Winter  v.  Muscogee  B. 
Co.,  11  Ga.  438. 

Massachusetta.  Middlesex  Turnpike 
Corporation  v.  Swan,  10  Mass.  384,  6 
Am.  Dec.  139;  Middlesex  Turnpike  Co. 
V.  Locke,  8  Mass.  268. 

Mississippi.  Hester  v.  Memphis  & 
C.  E.  Co.,  32  Miss.  378. 

New  Jersey.  Zabriskie  v.  Hacken- 
saek  &  N.  T.  E.  Co.,  18  N.  J.  Eq.  178, 
90  Am.  Dee.  617. 

New  York.  Hartford  &  N.  H.  E. 
Co.  V.  Croswell,  5  Hill  383,  40  Am. 
Dec.  354. 

North  Carolina.  First  Nat.  Bank 
V.  Charlotte,  83  N.  C.  433;  Thompson 
V.  Guiom,  5  Jones  Eq.  113. 

Ohio.  Marietta  &  C.  E.  Co.  v.  El- 
liott, 10  Ohio  St.  57. 

Pennsylvania.  Manheim,  P.  &  L. 
Turnpike  or  Plank  Eoad  Co.  v.  Arndt, 
31  Pa.  St.  317. 

Vermont.  Stevens  v.  Eutland  &  B. 
E.  Co.,  29  Vt.  545. 

Wisconsin.  Kenosha,  E.  &  E.  I.  E. 
Co.  V.  Marsh,  17  Wis.  13. 

But  compare  Massachusetts  and 
New  York  decisions  cited  in  §  4006, 
infra. 

48  See  §  4003,  infra. 

49  United  States.  Clearwater  v. 
Meredith,  1  Wall.  25,  17  L.  Ed.  604; 
Knoxville  v.  Knoxville  &  O.  E.  Co., 
22  Fed.  758;  Mowrey  v.  Indianapolis 


9,891. 

Illinois,  niinois  Grand  Trunk  E. 
Co.  V.  Cook,  29  El.  237;  Fulton  Coun- 
ty Sup'rs  V.  Mississippi  &  W.  E.  Co., 
21  HI.  338. 

Indiana.  Shelbyville  &  E.  Turn- 
pike Co.  V.  Barnes,  42  Ind.  498;  Booe 
V.  Junction  E.  Co.,  10  Ind.  93;  Mc- 
Cray  v.  Junction  E.  Co.,  9  Ind.  358: 
Fisher  v.  Evansville  &  C.  E.  Co.,  7 
Ind.  407;  Sparrow  v.  Evansville  & 
C.  E..Co.,  7  Ind.  369. 

Kentucky.  Botts  v.  Simpsonville  & 
B.  C.  Turnpike  Eoad  Co.,  88  Ky.  54, 
2  L.  E.  A.  594,  10  S.  W.  134. 

Massachusetts.  Hamilton  Mut.  Ins. 
Co.  v.  Hobart,  2  Gray  543. 

Michigan.  Tuttle  v.  Michigan  Air 
Line  E.  Co.,  35  Mich.  247. 

New  Jersey.  Mills  v.  Central  E. 
Co.,  41  N.  J.  Eq.  1,  2  Atl.  453;  Kean 
V.  Johnson,  9  N.  J.  Eq.  401. 

New  York.  Gardner  v.  Hamilton 
Mut.  Ins.  Co.,  33  N.  Y.  421. 

Pennsylvania.  Lauman  v.  Lebanon 
Valley  E.  Co.,  30  Pa.  St.  42,  72  Am. 
Dee.  685. 

Wisconsin.  Kenosha,  E.  &  E.  I.  E. 
Co.  V.  Marsh,  17  Wis.  13. 

Cctmpare  Hale  v.  Cheshire  E.  Co.,  161 
Mass.  443,  37  N.  E.  307. 

60  See  §  4004,  infra. 

Bl  In  re  Newark  Library  Ass  'n,  64 
N.  J.  L.  217,  43  Atl.  435. 
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change  in  the  character  or  objects  of  the  corporation,  a  dissenting 
stockholder  will  be  released  from  liability  on  his  subscription,  and 
may  set  up  the  change  as  a  defense  in  an  action  thereon.*^  Or  he 
may  sue  to  enjoin  the  corporation  from  making  the  change,  and  act- 
ing under  the  amendment.^'  And  such  a  suit  cannot  be  defeated 
by  an  offer  to  pay  the  plaintiff  what  he  has  put  into  the  company, 
with  interest,  for  he  has  a  right  to  remain  a  stockholder  and  hold  the 
company  to  the  purposes  of  its  creation  until  it  is  wound  up  and  its 
assets  distributed  in  accordance  with  the  law.^* 

§  4004.  —  Amendments  in  furtherance  of  objects  of  corporation. 

What  has  been  said  in  the  preceding  paragraphs  does  not  apply  to 
alterations  or  amendments  of  a  charter  which  do  not  fundamentally 
or  radically  change  the  character  of  the  corporation,  or  its  objects, 
but  which  are  merely  in  furtherance  of  the  objects  for  which  it  was 
created,  and  for  the  purpose  of  enabling  it  the  better  to  carry  out 
those  objects.  Such  an  amendment  may  be  accepted  by  a  majority  of 
the  stockholders,  against  the  dissent  of  the  minority,  for  it  may  well 
be  held  that  every  stockholder  impliedly  agrees  that  he  will  be  bound 
by  the  vote  of  the  majority  in  accepting  amendments  in  furtherance  of 
the  original  purposes  of  the  corporation.*^    The  fact  that  the  exercise 

B2  See   §  647,  supra.  Maryland  E.  Co.j  24  Md.  563,  89  Am. 

53  Zabriskie  v.  Hackensack  &  N.  T.  Dec.  760. 

E.  Co.,  18  N.  J.  Eq.  178,  90  Am.  Dee.  Massachusetts.     Durfee  v.  Old  Col- 

617;    Kean   v.   Johnson,  9   N.   J.   Eq.  ony  &  P.  Eiver  E.  Co.,  5  Allen  230. 

401;  Stevens  v.  Eutland  &  B.  E.  Co.,  Minnesota.     Mower  v.   Staples,  32 

29  Vt.  545.  Minn.  284. 

MNatusch  V.  Irving,  Gow,  Partner-  New  York.     Buffalo  &  N.  T.  City 

ship,   App'x   vi.,  p.   398.  E.  Co.  v.  Dudley,  14  N.  Y.  336;  Sche- 

55  Connecticut.      Perkins    v.    CofOln,  nectady    &    S.    Plank    Eoad    Co.    v. 

84  Conn.  275,  Ann.  Cas.  1912  C  1188,  Thatcher,  11  N.^Y.  102;  Troy  &  E.  E. 

79  Atl.  1070 ;  New  Haven  &  D.,  E.  Co.  Co.  v.  Kerr,  17  Barb.  581;  Northern 

V.  Chapman,  38  Conn.  56.  E.  Co.  v.  Miller,  10  Barb.  282. 

Georgia.     Chattanooga,  E.  &  C.  E.  Ohio.    Milford  &  C.  Turnpike  Co.  v. 

Co.  V.  Warthen,  98  Ga.  599,  25  S.  E.  Brush,  10  Ohio  111,  36  Am.  Dec.  78. 

988.  Tennessee.       Woodfork    v.     Union 

Illinois.    Park  v.  Modern  Woodmen  Bank,  3   Cold.  488. 

of   America,   181   111.   214,   54   N.   E.  Vermont.     Stevens  v.  Eutland  &  B. 

932;   Banet  v.  Alton  &  S.  E.  Co.,  13  E.  Co.,  29  Vt.  545. 

Til.  504.  The  Massachusetts   and  New  York 

Maine.     Old  Colony  &  L.  E.  Co.  v.  case;s  go  even  further  than  the  propo- 

Veazie,     39     Me.     580;     South     Bay  sition  stated  in  the  text^  but  to  this 

Meadow   Dam    Co.    v.    Gray,    30    Me.  extent  they  are  contrary  to  the  weight 

547.  of  authority.     See  §  4006,  infra. 

Maryland.      Taggart      v.      Western 
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of  a  new  power  will  involve  large  and  costly  constructions  and  the 
creation  of  heavy  financial  burdens  is  of  no  significance  in  determining 
whether  such  new  power  accomplishes  a 'fundamental  change  in  the 
character  and  pui'poses  of  the  corporation,  since  it  is  the  element  of 
quality  rather  than  fliagnitude  that  is  decisive  on  that  question.^^  The 
fact  that  an  increase  of  stockholders'  liability  would  result  from  enter- 
ing into  the  new  business  authorized  by  a  charter  amendment  does  not 
show  that  the  change  effected  by  the  amendment  is  a  fundamental  one, 
nor  does  the  fact  that  the  new  business  will  expose  the  corporation  to 
taxation  upon  so  much  of  its  property  as  should  be  acquired  for  its 
conduct  whereas  it  had  been  before  altogether  exempt  from  taxation.*'' 
Where  the  amendment  contains  separable  a^nd  independent  matters, 
not  mutually  connected  and  dependent  upon  each  other,  the  amend- 
ment may  become  e&ctive  as  to  a  portion  or  portions  6i  the  attempted 
grant  of  powers  by  majority  action,  although  unanimous  consent  is 
necessary  to  give  effect  to  other  portions.** 

In  accordance  with  this  rtile,  it  has  been  held  that  a  majority  of 
the  stockholders  of  a  corporation  may  accept  an  amendment  of  its 
charter  changing  its  name,**  or  the  number  of  its  directors,*"  author- 
izing an  increase  or  reduction  of  capital  stoek,-*^  or.  authorizing  the 
issue  of  preferred  stock  for  the  purpose  of  raising  money  to  carry  out 
the  legitimate  objects  of  the  corporation,*^  qj.  authorizing  the  corpora- 
Be  Perkins  V.   Coffin,  84  Conn.  275,      Dudley,  14  N.  Y.  336;  Joslyn  v.  Pa- 

294,  Ann.  Oas.  1912  C  1188,  79  Atl.  cific  Mail  Steamship  Co.,  12  Abb.  Pr. 
1070.  N.   S.    (N.  Y.)    329;    Tr6y  &  Rutland 

B7  Perkins   v.   Coffin,   84  Conn.   275,      E.  Co.  v.  Kerr,  17  Barb.  (N.  Y.)  581. 

295,  Ann.  Cas.  1912  C  1188,  79  Atl.  But  in  Georgia  it  is  held  that  in- 
1070.                                                                    creasing  the  capital  stock  in  excess  of 

68  Perkins   v.   Coffin,  84   Conn.   275,  the  amount  authorized  by  its  charter 

285,  Ann.  Cas.   1912  0   1188,   79  Atl.  is  a  fundamental  change  of  the  orig- 

1070.  inal    contract,    and     cannot    be    done 

69BuckspOTt  &  B.  E.   Co.  v.  Buck,  without  the  consent  of  all  the  stock- 

68  Me.  81;  Taggart  v.  Western  Mary-  holders.     Gcrswick  v.  Alpharetta  Bank, 

land  E.  Co.,  24  Md.  563,  89  Am.  Deo.  143    6a.   309,   85   S.   B.   112;    Atlanta 

760;  Buffalo  &  N.  Y.  City  E.  Co.  v.  Steel   Co.   v.  Mynahan,  138   Ga.   668, 

Dudley,  14  N.  Y.   336;    Clark  v.  Mo-  75  S.  E.  980.           ' 

nongahela  Nav.   Co.,   10  Watts   (Pa.)  62  Covington    v.     Covington    &     C. 

364.  Bridge  Co.,  10  Bush  (Ky.)  69;  Willis- 

60  Mower  v.  Staples,  32  Minn.  284,  ton  v.  Michigan  Southern  &  N.  I.  E. 

20  N.  W.  225.  Co.,  13  Allen   (Mass.)   400 ;  Davis  v. 
81Eiee  v.  Eock  Island  &  A.  E.  Co.,  Proprietors  of  Lowell  Second  Univer- 

21  III.  93;  Peoria  &  O.  E.  Co.  v.  Elt-  salist  Meeting  House,  8  Mete.  (Mass.) 
ing,  17  111.  429;  Durfee  v.  Old  Colony  321;  Curry  .v.  Scott,  54  Pa.  St.  270; 
&  Fall  Eiver  E.  Co.,  5  Allen   (Mass.)       Everhart  v.  West  Chester  &  P.  E.  Co., 

'  230;  Buffalo  &  N,  Y,  City  E.  Co.  v.      28  Pa.  St.  339;  Chaffee  v.  Eutland  E. 
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tion  to  lease  or  sell,  or  divide  among  the  stockholders,  property  not 
needed  for  the  purposes  of  the  corporation.*' 

A  majority  of  the  stockholders  of  a  corporation  may  accept  an 
amendment  of  the  charter  granting  additions;!  privileges,  where  the 
grant  is  not  such  as  to  essentially  change  the  objects  of  the  corpora- 
tion. Thus,  a  majority  of  the  stockholders  of  a  corporation  created 
for  the  purpose  of  improving  the  navigation  of  a  river,  and  authorized 
to  take  tolls,  may  accept  an  amendment  ef  its  charter  authorizing  it 
to  extend  its  dams,  although  this  may  increase  its  indebtedness  beyond 
the  amount  origiilally  authorized.®*  So  where  a  corporation  was  char- 
tered for  the  public  purpose  of  improving  navigation  ,of  a  river,  with 
the  right  to  build  wharves  and  piers,  collect  tolls,  own  mills  adjacent 
to  the  water  power,  etc.,  it  was  held  that  a  charter  amendment  author- 
izing the  construction  and  development  of  an  electric  power  plant  and 
electric  trabsmission  system,  and  in  connection  therewith  the  genera- 
tion, sale  and  delivery  of  electricity,  did  not  create  a  fundamental 
change  in  the  corporate  powers  which  before  had  included  the  right 
to  sell  water  power.**  And  the  majority  of  the  stockholders  of  a  rail- 
road or  turnpike  company,  or  of  a  hotel  company,  may  accept  an 
amendment  extending  the  time  for  completing  or  commencing  the 
construction  of  its  road  or  hotel.®* 

A  majority  of  the  stockholders  of  a  railroad  or  turnpike  company 
may  accept  an  amendment  changing  its  route,  or  authorizing  an  exten- 
sion of  its  road,  if  the  change  or  extension  is  not  so  great  as  to  make 
the  enterprise  radically  different  from  what  was  originally  contem- 
plated, but  is  merely  in  furtherance  of  the  original  purpose.*''    It  is 

Co.,  55  Vt.  110 ;  Rutland  &  B.  E.  Co.  64  Gray  v.  Monongahela  Nav.  Co.,  2 

v.  Thrall,  35  Vt.  536.     And  see  Bich-  Watta  &  S.  (Pa.)  156,  37  Am.  Dee.  500. 

baum.    V.    Chicago    Grain    Elevators,  65  Perkins   v.   Coffin,  84  Conn.  275, 

[1891]    3   Ch.   459;   Stevens   v.  Somth  Ann.  Cas.  1912  C  1188,  79  Atl.  1070. 

Devon  Ey.  Co.,  9  Hare  313.  66  Taggart  v.  Western  Maryland  R. 

Compare,  however,  Kent  v.  Quick-  Co.,   24   Md.   563,   89   Am.   Dec.   760; 

silver  Min.  Co.,  78  N.  Y.  159;  Knox-  Agricultural   Branch   E.    Co.   v.  Win- 

ville,  C.  G.  &  L.  E.  Co.  v.  Knoxville,  cheater,   13   Allen   (Masa.)   29;  Union 

98  Tenn.  1,  37  S.*W.  883.  Hotel  Co.  v.  HerSee,  79  N.  Y.  454,  35 

63  Webster     v.     Cambridge    Female  Am.   Eep.    536;    Milford   &   C.   Turn- 
Seminary,    78    Md.    193,    28    Atl.    25;  pike  Co.  v.  Brush,  10  Ohio  111,  36  Am. 
Merchant  v.  Western  Land  Ass'n,  56  Dec.  78. 
Minn.  327,  57  N.  W.  931.  67  Florida.     Johnson    v.    Pensacola 

That  the  legislature  may  authorize  &  G.  E.  Co.,  9  Fla.  299. 

a  waterworks  corporation,  by  vote  of  Georgia.     Chattanooga,  E.  &  0.  B. 

the  majority,  to  sell  its_  plant  to  the  Co.  v.  Warthen,  98  Ga.  599,  25  S.  B. 

city,  pee  Peabody  v.  Westerly  Water  988;   Wilson  v.  Wills  Valley  B.  Co., 

Works,  20  E,  I.  176,  37  Atl.  807.  38  6a.  466. 
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otherwise,  however,  if  the  change  is  so  radical  as  to  make  the  enter- 
prise essentially  different  from  that  authorized  by  the  charter.*'  A 
majority  of  the  stockholders  of  a  toll  road  company  may  accept  an 
amendment  authorizing  a  change  of  the  location  of  the  toUgates.*^ 

A  majority  of  the  stockholders  of  a  railroad  company  or  other  cor- 
poration may  accept  an  amendment  authorizing  consolidation  with 
another  company,  if  the  consolidation  does  not  materially  change  the 
enterprise  for  which  the  corporation  was  created.'*  Ordinarily,  how- 
ever, the  consolidation  of  a  corporation  with  another  is  so  radical  a 
change  that  it  cannot  be  made  under  an,  amendment  of  the  charter 
without  the  unanimous  consent  of  all  the  stockholders.'^ 

§4005.  Effect  of  reservation  by  state  of  power  to  aJter,  amend 
or  repeal  charter — ^In  general.  As  a  rule,  in  granting  charters  or 
authorizing  the  creation  of  corporatioift  under  general  laws,  the  state 
expressly  reserves  the  power  of  alteration,  amendment  or  repeal,  and 
such  a  reservation,  of  course,  becomes  a  part  of  the  contract  between 
the  state  and  the  corporation,  and  is  binding,  not  only  upon  the  cor- 
poration, but  also  upon  every  individual  stockholder.™  No  stock- 
holder, therefore,  can  successfully  contend  that  his  contract  with  the 
corporation  is  impaired  by  any  amendment  of  the  charter  of  the  cor- 
poration which  comes  properly  within  such  a  reservation.  The  dif-v 
fieulty  has  been  in  construing  such  a  reservation  and  determining  what 
amendments  are  properly  within  it,  and  on  this  question  there  has 

Illinois.     Boss  v.  Chicago,  B.  &  Q.  Susquehanna  &  P.  Turnpike  Boad  Co., 

B.  Co.,  77  111.  127;  Illinois  Biver  B.  Co  2  Penr.  &  W.  470,  23  Am.  Dee.  53. 

V.  Zimmer,  20  111.  654;  Peoria  &  O.  E.  68  See  §  4003,  supra. 

Co.  V.  Elting,   17  111.   429;  Banet  v.  69Bardstown  &  6.  Biver  Turnpike 

Alton  &  S.  B.  Co.,  13  ni.  504.  Co.  v.  Rodman,  12  Ky.  L.  Bep.  151, 

Iowa.   Peoria  &  B.  I.  R.  Co.  v.  Prea-  '  13  S.  W.  917. 

ton,  35  Iowa  115.  VOSprague  v.  Illinois  River  B.  Co., 

Massachusetts.    Durfee  v.  Old  Col-  19  HI.  174;  Hanna  v.  Cincinnati  &  Ft. 

ony  &  F.  River  R.  Co.,  5  Allen  230.  W.  R.  Co.,  20  Ind.  30. 

Missouri.    Pacific  R.  Co.  v.  Hughes,  71  See  §  4003,  supra. 

22  Mo.  291,  64  Am.  Dee.  265;  Pacific  72  Durfee  v.  Old  Colony  &  F.  River 

E.  Co.  V.  Renshaw,  18  Mo.  210.  B.  Co.,  5  Allen  (Mass»>  230,  and  see 

New  York.    Buffalo  &  N.  Y.  City  R.  Chap.  57,  infra. 

Co.  V.  Dudley,  14  N.  Y.  336.  Whatever    alteration   of    a    charter 

Ohio.    Milf  ord  &  0.  Turnpike  Co.  v.  may  be  imposed  upon  a  corporation  in 

Brush,  10  Ohio  111,  36  Am.  Dec.  78;  the    exercise    of   the   reserved   power 

Pennsylvania  &  O.  Canal  Co.  v.  Webb,  may  be  offered  to  it  for  acceptance  by 

9  Ohio  136.  the   majority.     Perkins   v.   Coffin,   84 

Pennsylvania.    Cross  v.  Peach  Bot-  Conn.  275,  296,  Ann.  Cas.  1S12  C  1188, 

torn  Ev.  Co.,  90  Pa.  St.  392;  Irvin  v.  79  Atl.  1070. 
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been  some  difference  of  opinion.    There  is  no  use  trying  to  reconcile 
all  the  decisions  on  this  point,  for  they  are  irreconcilable. 

§4006.  — Massa,chusetts  and  New  York  doctrine.  First,  it  is 
proper  to  consider  the  Massachusetts  and  New  York  doctrine.  In  some 
of  the  eases  in  which  the  courts  have  been  called  upon  to  determine 
the  power  of  the  majority  of  the  stockholders  of  a  corporation  to  bind 
a  dissenting  minority  by  accepting  and  continuing  under  an  amend- 
ment of  its  charter,  great  stress  has  been  placed  upon  the  fact,  that 
the  state  had  reserved  the  power  to  alter,  amend  or  repeal  the  charter; 
a^id  because  of  such  a  reservation,  the  majority  of  the  stockholders  have 
been  allowed  to  bind  the  minority  by  accepting  an  amendment  of  a 
charter  made  for  the  benefit  of  the  corporation,  and  adding  to  the 
powers  of  the  corporation  so  as  to  materially  change  the  enterprise 
for  which  it  was  originally  craated,  where  the  additional  powers  con- 
ferred were  of  the  same  general  kind  as  those  originally  conferred." 
In  a  leading  Massachusetts  case,  a  railroad  company  had  been  created 
for  the  purpose  of  constructing  anji  operating  a  railroad  from  Fall 
River  to  Boston,  and  the  charter  was  amended  so  as  to  authorize  the 
company  to  extend  its  road  from  the  terminus  in  Fall  River  to  the 
Rhode-  Island  line,  and  to  unite  with  a  railroad  from  the  latter  point 
to  Newport,  in  Rhode  Island.  It  was  held  that,  as  the  state  had  re- 
terved  the  power  to  alter  or  amend  the  charter  of  the  company,  thjs 
reservation  was  binding  on  the  stockholders,  and  that  a  majority  could 
bind  a  dissenting  minority  by  accepting  the  amendment,  by  construct- 
ing a  road  to  the  Rhode  Island  line,  and  by  leasing  the  road  of  another 
company  from  the  latter  point  to  Newport  for  ten  years  at  an  annual 
rent,  to  be  paid  for  the  full  term  in  advance,  and  to  be  used  by  the 
latter  company  in  constructing  its  road.  The  court  held  that  a  dis- 
senting stockholder  could  not  maintain  a  suit  for  an  injunction,  and 
he  was  therefore  forced,  against  his  will,  into  a  clearly  different  enter- 
prise from  that  originally  contemplated.''*    There  was  a  similar  de- 

73  See  Durf  ee  v.  Old  Colony  &  P.  the  individual  members  or .  stoekhold- 
Eiver  B.  Co.,  5  Allen  (Mass.)  230;  ers,  any  further  than  they  are  repre- 
Buffalo  &  N.  Y.  City  E.  Co.  v.  Dudley,  sented ,  by  the  artificial  body  which 
14  N.  Y.  336.  See  also  Hinckley  v.  the  act  of  incorporation  calls  into  be- 
Schwarzschild  &  Sulzberger  Co.,  107  ing.  They  have  no  other  rights  except 
N.  Y.  App.  Div.  470,  95  N.  Y.  Supp.  those  which  exist  or  grow  crat  of  the 
."57.  constitution  of  the  body  corporate  of 

74  Eurf  ee  v.  Old  Colony  &  F.  Eiver  which  they  are  members.  To  this  only 
R.  Co.,  5  Allen  (Mass.)  230.  can   we    look,   in    order   to    ascertain 

"In  creating  a  corporation,  no  con-  whether  there  has  been  any  breach  of 
;ract  is  made  by  the  legislature  with      contract    or    violation    of    chartered 
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cision  in  New  York,  where  a  railroad  company  had  been  created  fcr 
th«  purpose  of  constructing  and  operating  a  railroad  from  Hornells- 
"iUe  to  Attica,  and  its  charter  was  amended  so  as  to  authorize  it  to 


■••iglits.  It  constitutes,  of  itself,  the 
liontract  by  which  the  rights  of  all  par- 
ses are  to  be  governed.  When,  there- 
fore, it  is  expressly  provided  between 
the  legislature  on  the  one  hand  and  the 
corporation  on  the  other,  as  part  of 
the  original  contract  of  incorporation, 
that  the  former  may  change  or  modify 
or  abrogate  it  or  any  portion  of  it,  it 
cannot  be  ^aid  that  any  contract  is 
broken  or  infringed  when  the  power 
thus  reserved  is  exercised  with  the 
consent  of  the  artificial  body  of  whose 
oiiginal  creation  and  existence  such 
reservation  formed  an  essential  part. 
The  stockholder  cannot  pay  that  he 
became  a  member  of  the  corporation 
on  the  faith  of  an  agreement  made  by 
the  legislature  with  the  corporation, 
that  the  original  act  of  incorporation 
should  undergo  no  change  except  with 
his  assent.  Such  a  position  might  be 
asserted  with  more  plausibility,  if 
there  was  an  absence  of  a  clause  in  the 
original  act  of  incorporation  providing 
for  an  alteration  im  its  terms.  In  such 
a  case  it  might  perhaps  be  maintainecl 
that  there  was  a  strong  implication 
that  the  charter  should  remain  invio- 
late, and  that  the  holders  of  shares 
invested  their  property  in  the  cor- 
poration relying  upon  a  contract  en- 
tered into  between  it  and  the  legisla- 
ture that  the  provisions  of  the  act 
creating  it  should  remain  unchanged. 
But  it  iff  difficult  to  see  how  such  a 
construction  can  be  put  on  a  contract 
which  contains  an  express  stipulation 
that  it  shall  be  subject  to  amendment 
^nd  alteration.  If  it  be  asked  by 
whom  such  amendment  or  alteration  is 
to  be  made,  the  answer  is  obvious: 
by  the  parties  to  the  contract,  the 
legislature  on  the  one  hand  and  the 
corporation  on  the  other;  the  former 
expressing  its  intention  by  means  of  a 


legislative  act,  and  the  latter  assent- 
ing thereto  by  a  vote  of  the  majority 
of  the  stockholders,  according  to  the 
provisions  of  its  charter.  It  is  nothing 
more  than  the  ordinary  case  of  a  stip- 
ulation that  one  of  the  parties  to  a 
coRtiSbCi  may  vary  its  terms  with  the 
assent  of  the  other  contracting  party. 
In  such  case,  all  persons  iclaiming  de- 
rivative rights  or  interests  under  the 
original  contract,  with  notice  of  its 
terms,  would  be  bound  by  the  amend- 
ment or  alteration  to  which  the  par- 
ties should  agree.  *  *  *  It  is  a 
mistake,  therefore,  tO'  say  that  the 
contract  of  a  stockholder  with  a  eor- 
poraition  established  under  our  statutes 
binds  the  latter  to  undertake  no  new 
enterprise  and  engage  in  no  business 
or  operation  other  than  that  contem- 
plated by  the  original  charter.  This 
interpretation  puts  aside  the  express 
provision  authorizing  an  amendment 
or  alteration  of  the  act  of  incorpora- 
tion, and  gives  it  no  effeot  as  against 
a  stockholder  without  his  assent,  al- 
though he  bought  his  stock  or  sub- 
scribed for  his  shares  subject  to  the  le- 
gal effect  of  such  a  stipulation.  *  *  * 
The  real  contract  into  which  the  stock- 
holder enters  with  the  corporation  is, 
that  he  agiees  to  become  a  member  of 
an  artificial  body  which  is  created 
and  has  its  existence  by  virtue  of  a 
contract  with  the  legislature,  which 
may  be  amended  or  changed  with  the 
consent  of  the  company,  ascertained 
and  declared  in  the  mode  pointed  out 
by  law.  Having,  by  virtue  of  the  re- 
lation which  subsists  between  himself 
and  the  corporation  as  a  holder  of 
shares,  assented  to  the  terms  of  the 
original  act  of  incorporation,  he  can- 
not be  heard  to  say  that  he  will  not  be 
bound  by  a  vote  of  the  majority  of 
the  stockholders  accepting  an  amend; 
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extend  its  road  to  Buffalo,  thirty-one  miles  beyond  Attica,  and  to 
increase  its  capital  stock  for  such  purpose  from  $750,000  to  $1,-500,000. 
It  was  held  that  the  amendment  did  not  release  a  dissenting  stock- 
holder from  liability  on  his  subscription.'"* 

§4007.  — Majority  rule.  The  reasoning  of  the  Massachusetts 
court  in  the  case  above  referred  to  is  based  upon  the  assumption  that 
the  reservation  by  the  'state  of  the  power  to  alter,  amend  or  repeal 
the  charter  of  a  corporation  is  intended,  not  merely  for  the  protec- 
tion of  the  public,  but  also  to  enable  the  legislature  to  authorize  a 
corporation  to  engage  in  new  enterprises  solely  for  its  own  benefit, 
and  whether  any  interests  of  the  public  are  concerned  or  not.  If  the 
reasoning  is  sound,  then  the  legislature,  under  such  a  reservation, 
might  authorize  a  majority  of  the  stockholders  of  a  manufacturing 
company  to  engage  in  banking,  insurance  or  railroading,  against  the 
dissent  of  the  minority.  In  a  word,  the  money  invested  by  a  stock- 
holder in  a  corporation  is  at  the  mercy  of  the  legislature  and  a  major- 
ity of  the  stockholders.  This  certainly  cannot  be  the  proper  construc- 
tion of  a  constitutional  or  statutory  provision  reserving  to  the  state 
the  power  to  alter  or  amend  charters.  And  such  a  construction  is  not 
supported  by  the  weight  of  authority.  The  true  view  is  that  the  power 
to  alter,  amend  or  repeal  charters  is  reserved  by  the  state  "solely" 
for  the  purpose  of  avoiding  the  effect  of  the  decision  in  the  Dartmouth 
College  Case ;  ''^  that  the  charter  of  a  corporation  is  a  contract  between 
the  state  dnd  the  corporation  within  the  constitutional  prohibition 
against  laws  impairing  the  obligation  of  contracts,''''  and  that  the 
purpose  of  the  reservation  is  to  enable  the  state  to  impose  such 
restraints  upon  corporations  as  the  legislature  may  deem  advisable  for 
protection  of  the  public.''*  Such  power  is  not  reserved  in  any  sense 
for  the  benefit  of  the  corporation,  or  of  a  majority  of  the  stockholders, 
upon  any  idea  that  the  legislature  can  alter  the  contract  between  the 
corporation  and  its  stockholders,  nor  for  the  purpose  of  enabling  it  to 
do  so.  If  this  view  is  sound, — and  that  it  is  so  seems  clear, — the  power 
of  a  majority  of  the  stockholders  to  bind  a  dissenting  minority  by 

ment  or  alterations  of  the  charter  made  Selden  questioned  the  case  of  Hart- 

in  pursuance  of  an  express  authority  ford  &  N.  H.  E.  Co.  v.  Croswell,  5  Hill 

reserved  to  the  legislature,  and  which  (N.  Y.)  383,  40  Am.  Dec.  354.    See  also 

by  such  acceptance  has  become  bind-  Schenectady  &  S.  Plank  Eoad  Co.  Vi 

ing  on  the  corporation."     Durfee  v.  Thatcher,  11  N.  Y.  102. 

Old  Colony  &  F.  Eiver  B.  Co.,  5  Allen  76  See  Chap.  57,  infra. 

(Mass.)  230.  77  See  Chap.  57,  infra. 

7B  Buffalo   &  N.  Y.   City  E.   Co.  v.  78  See  §4003,  supra. 
Dudley,  14  N.  Y.  336,  wherein  Judge, 
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accepting  an  amendment  of  the  charter  does  not  depend  at  all  upon 
whether  the  state  has  reserved  the  power  to  alter  or  amend  the  charter, 
but  depends  "essentially  upon  the  question  whether  the  change  is  of 
sucJi  a  character  that  it  may  be  deemed  so  far  in  furtherance  of  the 
original  undertaking,  and  incidental  to  it,  as  to  be  fairly  within  the 
power  of  the  corporation  to  bind  its  individual  members  by  its  cor- 
porate assent,  or  whether  it  is  such  a  departure  from  the  original  pur- 
pose that  no  member  should  be  deemed  to  have  authorized  the  cor- 
poration to  assent  to  it  for  him. "  '^  It  was  said  in  a  New  Jersey 
case:  "The  object  and  purpose  of  these  provisions  are  so  plain,  and 
so  plainly  expressed  in  the  words,  that  it  seems  strange  that  any  doubt 
could  be  raised  concerning  it.  It  was  a  reservation  to  the  state,  for 
the  benefit  of  the  public,  to  be  exercised  by  the  state  only.  The  state 
was  making  what  had  been  decided  to  be  a  contract,  and  it  reserved 
the  power  of  change,  by  altering,  modifying,  or  repealing ,  the  con- 
tract. Neither  the  words  nor  the  circumstances,  nor  apparent  objects 
for  which  this  provision  was  made,  can,  by  any  fair  construction, 
extend  it  to  giving  a  power  to  one  part  of  the  corporators  against  the 
other,  which  they  did  not  have  before. ' '  *•*  And  in  a  later  case  it  was 
said,  in  substance,  that  "after  shareholders  have  entered  into  a  con- 
tract among  themselves,  under  legislative  sanction,  and  expended 
their  money  in  the  execution  of  the  plan  mutually  agreed  upon,  the 
plan  cannot,  even  by  virtue  of  legislative  enactment,  be  radically 
changed  by  the  majority  alone,  and  dissentient  stockholders  be  com- 
pelled to  engage  in  a  new  and  totally  different  undertaking,  because 
such  action  would  impair  the  obligation  of  the  dissenting  stockholders 
with  their  associates  and  the  state."  '^ 

79  Maine.    Old  Town  &  L.  B.  Co.  v.  in  Garey  v.  St.  Joe  Min.  Co.,  32  Utah 

Veazie,  39  Me.   571.  497,  12  L.  E.  A.  (N.  S.)  554,  91  Pac. 

New  Hampshire.    Daw  v.  Northern  369,  in  whieli  it  is  held  that  a  statute 

E.  Co.,  67  N.  H.  1.  authorizing   majority   stockholders   to 

New  Jersey.  In  re  Newark  Library  amend  the  articles  of  incorporation  so 
Ass'n,  64  N.  J.  L.  217,  43  Atl.  435;  as  to  make  nonassessable  stock  assess- 
Mills  V.  Central  E.  Co.,  41  N.  J.  Eq.  1,  able,  affects  the  contractual  relations 
2  Atl.  453;  Zabriskie  v.  Hackensack  of  the  stockholders  among  themselves, 
&  N.  Y.  E.  Co.,  18  N.  J.  Eq.  178,  90  and  impairs  the  obligation  of  a  con- 
Am.  Dec.  617.  tract  within  the  federal  prohibition. 

New  York.     Troy  &  E.  E.   Co.   v.  80  Zabriskie  v.  Hackensack  &  N^Y. 

Kerr,  17  Barb.  581.  E.  Co.,  18  N.  J.  Eq.  178,  90  Am.  Dec. 

Wisconsin.    Kenosha,  E.  &  E.  I.  E.  617. 
Co.  V.  Marsh,  17  Wis.  13.  81  Mills  v.  Central  B.  Co.,  41  N.  J. 

In  line  with  this  rule  is  an  able  and  Eq.  1,  2  Atl.  453, 
exhaustive  opinion  by  Justice'  Straup 
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According  to  this  doctrine,  even  when  the  state  has  reserved  the 
power  to  alter,  amend  or  repeal  a  charter,  a  majority  of  the  stockhold- 
ers cannot  bind  a  dissenting  minority  by  acceptance  of  an  amendment 
which  is  so  radical  a  change  as  to  authorize  the  corporation  to  engage 
in  a  different  enterprise  from  that  for  which  it  was  created.  It  has 
been  held,  therefore,  that  a  majority  of  the  stockholders  cannot  accept 
an  amendment  authorizing  the  company  to  extend  its  road  consider- 
ably beyond  the  terminus  originally  fixed,  and  to  increase  its  capital 
stock  for  such  purpose,  or  to  consolidate  with  another  company  with 
which  it  connects,  or  to  materially  change  its  route.** 

§  4008.  —  Alteration  and  change  distinguished.  There  is  another 
view  which  leads  to  substantially  the  same  result.  A  reservation  of  the 
power  to  alter,  amend  or  repeal  a  charter  cannot  be  construed  as  giv- 
ing the  legislature  the  power  to  authorize  a  majority  of  the  stockhold- 
ers to  engage  in  a  different  enterprise,  lor  this  is  not  an  amendment 
or  alteration,  but  a  change.  The  legislature,  said  the  New  Jersey 
court,  "can  repeal  or  suspend  the  charter;  it  can  alter  or  modify  it; 
it  can  take  away  the  charter;  but  it  cannot  impose  a  new  one,  and 
oblige  the  stockholders  to  accept  it.  It  can  alter  or  modify  the  old 
one ;  but  power  to  alter  or  modify  anything  can  never  be  held  to  imply 
a  power  to  substitute  a  thing  entirely  different.  It  is  not  the  meaning 
of  the  words  in  their  usually  received  sense.  Power  to  alter  a  mansion 
house  would  never  be  construed  to  mean  a  power  to  tear  down  all  but 
the  back  kitchen  and  front  piazza,  and  build  one  three  times  as  large 
in  its  place.  In  anything  altered,  something  must  be  preserved  to 
keep  up  its  identity ;  and  a  matter  of  the  same  kind,  wholly  or  chiefly 
new,  substituted  for  another,  is  not  an  alteration;  it  is  a  change."** 

§  4009.  Exercise  of  power  of  eminent  domain.  When  a  corporation 
is  of  such  a  character  that  the  legislature  may  delegate  to  it  the  power 
of  eminent  domain,  as  in  the  case  of  railroad  companies,  the  legisla- 
ture may,  if  the  good  of  the  public  so  requires,  authorize  a  consolida- 
tion against  the  dissent  of  some  of  the  stockholders,  provided  it  makes 
adequate  provision  for  just  compensation  to  the  dissenting  stockhold- 
ers for  tiieir  shares.** 

SZZabriskie  v.  Haukensack  &  N.  Y.  E.  Co.,  18  N.  J.  Eq.  178,  90  Am.  Dec. 

,R.  Co.,  18  7^.  J.  Eq.  178,  90  Am.  Dee.  617. 

617;   Kenosha,  R.   &  R.  I.   R.   Co.  v.  84  Black  v.  Delaware  &  E.  Canal  Co., 

Marsh,  17  Wis.  13.  24  N.  J.  Eq.  455.    See  also  chapter  on 

83  Zabriakjf  v.  Haekensack  &  N.  Y.  Consolidation,  infra. 
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E.    Bights  of  Minority  as  to  Sale,  Exchange  or  Lease  of  Corporate 

Property 

§  4010.  In  general.  It  is  sometimes  deemed  advisable  to  sell,  ex- 
change or  lease  all,  t]ie  corporate  property.  This  is  not  a  part  of  the 
ordinary  business  of  the  corporation  and  hence  it  is  not  within  the 
powers  of  the  board  of  directors.'^  But  it  may  be  accomplished, 
except  in  the  case  of  quasi  public  corporations,  even  where  such  a 
transfer  is  not  expressly  authorized  by  the  charter  or  other  statutes,*® 
by  a  vote  of  all  the  stockholders,  and  creditor  cannot  object  thereto 
unless  the  transfer  is  fraudulent.*'' 

Conceding  that  all  the  stockholders  may  authorize  such  a  transfer, 
the  question  then  arises  as  to  whether  a  majority  of  the  stockholders 
may  bind  the  minority  by  such  a  transfer;  and  in  answering  this 
question  the  courts  generally  draw  a  distinction  between  a  transfer 
demanded  by  the  exigencies  of  the  business,  as  where  the  corporation 
is  insolvent  or  unable  to  further  continue  business  for  any  other  rea- 
son, and  a  transfer  where  the  corporation  is  a  prosperous  going  con- 
cern and  there  is  no  necessity  for  a  transfer.  In  the  former  case,  it 
is  held  that  the  majority  may  act;  in  the  latter  case  it  is  generally 
held  that  the  majority  cannot  act  against  the  dissent  of  one  or  more 
stockholders.**  Oftentimes,  however,  a  statute  expressly  authorizes 
a  transfer  on  a  vote  of  a  majority  or  a  certain  per  cent,  usually  two- 
thirds  or  three-fourths,  of  the  stock.*® 

Conceding  that  the  majority  may  "sell"  the  corporate  property, 
the  next  question  that  arises  is  whether  it  may  transfer  the  property 
for  stock  in  another  corporation  which  is  either  held  by  the  company 
or  to  be  distributed  among  its  stockholders.  As  to  this  matter,  there 
is  apparently  some  conflict,  but  the  better  rule  seems  to  be  that  the 
minority  cannot  be  bound  by  any  such  deal  but  may  at  least  demand 
the  value  of  their  stock  in  cash."* 

Still  another  question  may  arise.  Conceding  that  the  majoritj'^  may 
transfer  the  property  to  a  third  person  or  to  a  firm  or  corporation  in 
which  they  are  not  interested,  can  they  transfer  the  property  to  them- 
selves as  individuals  or  to  a  corporation  which  they  form  for  the  pur- 
pose of  taking  over  the  property  or  to  a  corporation  in  which  they 
are  heavily  interested?  This  question  is  answered  in  the  following 
subdivision.*^ 

8B  See   §  1998,   supra.  *»  See  §  1210,  supra,  and  also  §  4018, 

88  See    §1210,    supra.  infra. 

87  See  §  1205,  supra.  90  See  §  4016,  infra. 

88  See  §4011  et  seq.,  infra.  M  See  §§4029-4049,  infra. 
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§  4011.  Power  of  majority  to  dispose  of  aU  of  corporate  property- 
General  rule.  Certain  elementary  rules  may  properly  be  referred  to 
before  discussing  this  subject.  First,  there  is  no  question  but  that 
the  directors,  as  distinguished  from  the  stockholders,  have  no  power 
to  sell  or  transfer  all  the  corporate  property,  unless  authorized  to  do 
so  by  all,  or  in  some  eases  a  majority  or  more,  of  the  stockholders, 
except  where  a  part  of  the  corporate  business  or  where  necessary  to 
pay  debts.®^ 

Second,  all  the  stockholders  may  authorize  a  transfer  of  all  the 
corporate  property  even  though  the  corporation  is  solvent  and  pros- 
perous,®^ provided  the  corporation  is  not  a  quasi  public  one  so  that 
the  transfer  is  against  public  policy.®* 

Whether  or  not  a  majority  of  the  stockholders  of  a  corporation  have 
the  power  to  dissolve  the  corporation  with  the  consent  of  the  state,®' 
or  to  dispose  of  all  its  property,  wind  up  its  affairs,  and  abandon  the 
enterprise,  depends  upon  the  circumstances.  On  this  subject  the  fol- 
lowing propositions-  are  established  by  the  weight  of  authority : 

1.  If  a  corporation  is  a  purely  private  corporation,  organized  exclu- 
sively for  pecuniary  profit,  as  in  the  case  of  a  manufacturing  or  trad- 
ing corporation,  the  state  or  the  public  has  no  interest  in  the  con- 
tinuance of  the  enterprise,  and  there  is  no  reason  why  it  should  be 
compelled  to  continue  after  it  has  become  apparent  that  it  cannot  do 
so  without  loss  to  the  stockholders.  Nor  is  it  reasonable  in  such  a 
case  that  a  minority  of  the  stockholders  should  be  allowed  to  compel 
the  majority  to  continue  at  a  loss,  It  may  be  regarded  as  settled, 
therefore,  that  a  majority  of  the  stockholders  of  such  a  corporation 
may,  against  the  dissent  of  the  minority,  abandon  the  enterprise,  sell 
out  the  property  of  the  corporation  for  the  purpose  of  paying  debts, 
and  distributing  any  balance  of  assets  among  the  stockholders,  and 
thus  wind  up  its  business,  or  dissolve  under  legislative  authority,  if 
the  conditions  are  such  that  the  business  can  no  longer  be  carried  on 
profitably,  if  the  majority  act  in  good  faith  and  in  the  interest  of  all 
the  stockholders,  and  if  the  charter  does  not  fix  any  time  during  which 
the  enterprise  must  be  continued."®    Note,  however,  that  the  majority 

92  See   §  1998,  supra.  95  Chapter  on  Dissolution,  infra. 

»3  Forrester  v.  Butte  &  M.  Consol.  96  See   §   1207,  supra.     See  also  the 

Copper   &   Silver  Min.   Co.,   21   Mont.  following  eases: 

544,  55  Pac.  229,  353.  United.  States.   Hancock  v.  Holhrook, 

Effect  on  corporate  power  of  consent  112  V.  S.  229,  28  L.  Ed.  714,  9  Fed.  353. 

of  all   of  stockholders,  generally,  see  IiOuisiana.      Pringle   v.   Bltringham 

§  801,  supra.  Const.    Co.,   49   La.   Ann.   301,  21  So. 

94  See  §  4012,  infra.  .    515;  Triseoni  v.  Winship,  43  ha,.  Ann, 
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must,  in  making  such  a  sale,  act  in  good  faith  towards  the  minority 
stockholders.'''  Moreover,  this  rule  applies,  it  is  held  in  Connecticut, 
only  where  the  purpose  of  the  sale  is  the  bona  fide  winding  up  of  the 
corporate  business  as  distinguished  from  the  continuance  of  the  busi- 
ness in  another  corporation;  and  hence,  in  the  latter  case,  the  ma- 
jority cannot  bind  the  minority  even  if  the  corporation  is  actually 
insolvent.'* 

2.  This  only  applies,  however,  where  the  conditions  have  become 
such  that  the  corporation  cannot  profitably  continue  the  business.  If 
the  exigencies  of  its  business  are  not  such  as  to  require  a  winding  up, 
the  general  rule  is  that  every  stockholder  has  a  right  to  insist  that 
the  enterprise  shall  continue  for  the  period  contemplated  when  the 
corporation  was  created,  and  a  majority  of  the  stockholders  cannot 
arbitrarily  abandon  the  enterprise  and  sell  out  the  corporate  prop- 
erty against  the  dissent  of  the  minority,'®  unless  authority  so  to  do 


45,  26  Am.  St.  Eep.  175,  9  So.  29; 
Hancock  v.  Holbrook,  40  La.  Ann.  53, 
3  So.  351. 

Maine.  Inhabitants  of  "Waldobor- 
ough  V.  Knox  &  L.  E.  Co.,  84  Me.  469, 
24  Atl.  942. 

Mississippi.  Berry  v.  Broach,  65 
Miss.  450,  4  So. -117. 

New  Jersey,  feewell  v.  Ea^t  Cape 
May  Beach  Co.,  50  N.  J.  Eq.  717,  25 
Atl.  929. 

New  York.  Hoag  v.  Edwards,  69 
Misc.  237,  124  N.  Y.  Supp.  1035. 

Pennsylvania.  Lauman  v.  Lebanon 
Valley  R.  Co.,  30  Pa.  St.  42,  72  Am. 
Dec.  685. 

Bhode  Island.  Phillips  v.  Providence 
Steam  Engine  Co.,  21  E.  I.  302,  45  L. 
R.  A.  560,  43  Atl.  598;  Peabody  v. 
Westerly  Water  Works,  20  E.  I.  176, 
37  Atl.  807;  Wilson  v.  Proprietors  of 
Central  Bridge,  9  E.  I.  590;  Hodges 
V.  New  England  Screw  Co.,  1  E.  I.  347, 
53  Am.  Dec.  624. 

Wyoming.  Smith  v.  Stone,  21  Wyo. 
62,  128  Pac.  612. 

England.  Wilson  v.  Miers,  10  C.  B. 
(N.  S.)  348. 

See  also  valuable  note  in  103  Am. 
St.  Bep.  548. 

Since  a  sale  of  its  property  by  a 


corporation  and  abandonment  of  its 
business  is  nort  a  dissolution  of  the  cor- 
poration, it  is  not  within  a  statute 
prohibiting  dissolution  of  a  corpora- 
tion except  with  the  unanimous  con- 
sent of  all  the  stockholders.  And 
notwithstanding  such  a  statute,  there- 
fore, a  majority  of  the  stockholders 
of  a  corporation  may  order  a  sale  of 
all  its  property  when  the  exigencies 
of  its  business  require  such  a  step. 
Price  V.  Holcomb,  89  Iowa  123,  56  N. 
W.  407. 

However,  in  Hunt  v.  American  Gro- 
cery Co.,  81  Fed.  532,  at  the  suit  of  a 
stockholder,  the  directors  of  a  cor- 
poration were  enjoined  from  selling 
out  the  business  of  the  company  in 
pursuance  of  a  resolution  at  a  stock- 
holders' meeting,  as  the  statutes  fully 
provided  for  winding  up  the  corpora- 
tion in  ease  its  business  was  unprofit- 
able, or  it  was  obliged  to  suspend  for 
want  of  funds. 

97  Hayden  v.  Official  Hotel  Eed-Book 
&  Directory  Co.,  42  Fed.  875. 

98  Byrne  v.  Schuyler  Elee.  Mfg.  Co., 
65  Conn.  336,  352,  28  L.  E.  A.  304,  31 
Atl.  833. 

99  See   §  1208,  supra. 

See  also  the  following  cases: 
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is  conferred  by  the  charter  or  other  statute,^  although  there  is  some 
authority,  based  on  persuasive  reasoning,  to  the  contrary.^  However, 
minority  stockholders  may  be  estopped  to  complain.* 

Judge  Noyes,  in  his  work  on  Intercorporate  Relations,  draws  a  line 
between  sales  of  all  the  property  of  a  prosperous  corporation  "as  a 
step  towards  liquidation,"  and  sales  in  order  to  engage  in  a  new 
enterprise  or  for  purposes  of  speculation,  and  states  the  rule  to  be 
that  in  the  former  case  a  majority  may  sell  while  in  the  latter  case 
the  consent  of  all  the  stockholders  is  necessary  ;*  but  a  careful  exami- 
nation of  the  decisions  discloses  little  warrant  for  any  such  distinction, 
or,  in  other  words,  for  an  exception  to  the  general  rule. 

§  4012.  —  In  case  of  quasi  public  corporation  or  of  property  held 
in  trust.  As  stated  in  a  former  chapter,  a  quasi  public  corporation, 
which  is  given  the  power  of  eminent  domain,  and  which  ow^s  special 
duties  to  the  public,  cannot,  without  legislative  authority,  dispose  of 
property  which  is  necessary  to  enable  it  to  perform  its  duties.*    So  a 


United  States.  Eldred  v.  Ameriean 
Palace-Car  Co.,  96  Fed.  59. 

Alabama.  Tillis  v.  Brown,  154  Ala. 
403,  45  So.  589. 

Delaware.  Butler  v.  Keystone  Cop- 
per Co.,  10  Del.  Ch.  371,  93  Atl.  380. 

New  Hampshire.  Dow  v.  Northern 
E.  B.,  67  N.  H.  1,  36  Atl.  510. 

New  York.  Hoag  v.  Edwards,  69 
Misc.  237,  124  N.  Y.  Supp.  1035. 

Eule  as  to  real  estate  and  mining 
companies,  see   §  1209,  supra. 

Where  the  charter  of  a  building  and 
loan  association  expressly  provided 
that  it  should  continue  in  operation 
eight  years,  unless  its  funds  should  be 
sufficient  to  pay  all  its  debts  and  re- 
deem all  its  stock  in  a  shorter  time,  it 
was  held  that  a  resolution  to  dissolve 
the  association  prior  to  -  such  time, 
without  the  unanimous  consent  of  the 
shareholders,  was  void.  Barton  v.  En- 
terprise Loan  &  Building  Ass'n,  114 
Ind.  226,  5  Am.  St.  Rep.  608,  16  N.  B. 
486. 

1  Butler  V.  New  Keystone  Copper 
Co.,  10  Del.  Ch.  371,  93  Atl.  380.  See 
also  §  1210,  supra. 

2  See  §  1208,  supra. 


Missouri  apparently  joins  New 
Hampshire  in  holding  the  contrary 
rule,  at  least  so  far  as  the  right  of  a 
minority  stockholder  to  enjoin  or  set 
aside  the  sale  is  concerned.  Tanner  v. 
Lindell  E.  Co.,  180  Mo,  1,  103  Am.  St. 
Eep.  534,  79  S.  "W.  155. 

3  See  §  4019  et  seq.,  infra. 

4  Noyes,  Intercorporate  Eelations 
(2nd  Ed.),  §i  110,  114. 

The  decisions  cited  by  Judge  Noyes 
(§  110,  note  1)  are  mostly  cases  where 
the  exigencies  of  the  business  required 
a  3ale  and  hence  the  rule  as  to  a  pr«s- 
perous  corporation  could  not  be  ap- 
plied to  establish  an  exception  to  the 
general  rule. 

6  See   §  1216,  supra. 

On  the  ground  that  the  state  and 
the  public  have  a  direct  interest  in 
insurance  companies,  and  that  stat- 
utes subject  them  to  constant  super- 
vision and  to  many  restrictions,  it  has 
been  held  that  a  mutual  insurance 
company,  as  distinguished  from  a  pri- 
vate corporation  of  a  strictly  business 
character,  cannot  convey  all  its  prop- 
erty against  the  wishes  of  a  minority 
of  the  policyholders,   even,  it  seems, 
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corporation  which  holds  property  subject  to  limitations  as  to  its  use, 
or  on  a  specified  trust,  cannot  so  dispose  of  it  as  to  divert  it  from 
such  use  or  trust.®  This,  however,  is  a  question  as  to  the  powers  of 
the  corporation,  and  not  as  to  the  power  of  a  majority  of  the  stock- 
holders of  a  corporation  to  bind  or  control  the  minority. 

The  rule  that  a  majority  may  sell  all  the  corporate  property  where 
the  company  is  in  a  failing  condition,  i.  e.,  where  required  by  the 
exigencies  of  the  business,  has  been  held  to  apply  to  quasi  public 
corporations,  such  as  transportation  companies,  where  the  question 
"does  not  concern  the  demands  of  public  policy,  but  only  the  contract 
rights  of  the  individual  stockholder. ' ' '' 

§  4013.  —  Where  sale  is  part  of  corporate  business.  However,  a 
company  may  sell  all  its  property,  against  the  objection  of  minority 
stockholders,  where  such  a  sale  is  not  contrary  to  the  purposes  for 
which  the  corporation  was  formed.'  For  instance,  minority  stockhold- 
ers cannof  prevent  the  sale,  where  there  is  no  fraud,  of  all  the  prop- 
erty of  a  mining  company  created  to  "buy,  sell  *  *  *  and  deal 
in  mines,"  where  such  property  consists  of  mines  and  mining  ma- 
chinery.8 

§  4014.  —  Where  sale  expressly  authorized  by  statute.  If  a  statute 
gives  a  railroad  company  the  right  to  sell  its  road,  it  is  held  in  Maine 
that  a  majority  may  authorize  a  sale,  where  it  is  not  otherwise  pro- 
vided by  the  statute,  without  in  any  way  referring  to  the  distinction 
between  sales  of  a  prosperous  going  business  and  sales  required 'by 
the  exigencies  of  the  business,  although  in  fact  it  did  appear  that  the 
railroad  company  was  insolvent.^"  However,  statutes  often  expressly 
authorize  the  sale  or  lease  of  all  the  property  of  a  corporation  on  a 
vote  of  a  majority  or  a  certain  per  cent  of  the  stock ;  "  and  a  minority 

where  required  by  the   exigencies  of  9  Lange    v.    Reservation    Mining    & 

the  business.     Price  v.  St.  Louis  Mut.  Smelting  Co.,  48  Wash.   167,  93  Pae. 

Life  Ins.  Co.,-3  Mo.  App.  262.  208. 

6  See  §  1194,  supra.  10  Waldoborough   v.  Knox  &  L.  K. 

TBuford   V.    Keokuk    North     Line  Co.,  84  Me.  469,  24  Atl.  942. 

Packet  Co.,  3  Mo.  App.  159,  afE'd  69  11  Wall   v.    Anaconda   Copper   Min. 

Mo.   611,   where   packet    company   at  Co.,  216  Fed.  242,  Montana  statute  ap- 

time  of  sale  was  facing  financial  ruin  plicable    only   to    mining    companies; 

and  its  charter  expired  in  one  month.  Metcalf  v.  American  School  Furniture 

SSewell  V.  Ea^t   Cape  May  Beach  Co.,  122  Fed.  115;  Bias  v.  Atkinson, 

Co.,  50  N.  J.  Eq.  717,  25  Atl.  929,  sale  64  W.  Va.  486,  63  S.  E.  395. 

of  real  estate  by  land  company.  Lange  See  also  §  1210,  supra. 

V.  Reservation  Mining  &  Smelting  Co.,  Statutes  as  permissive  or  as  limita- 

48  Wash.  167,  93  Pae.  208;   and  see  tions,  see  §  4018,  infra. 

§  1209,  supra.  Statutes    as    authorizing    transfers 
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stockholder  cannot  attack  a  sale  of  all  the  corporate  property,  as 
authorized  by  statute,  when  a  majority  of  the  stock  consents  thereto, 
merely  on  the  ground  of  inadequacy  of  price,  where  there  is  no  fraud 
or  collusion  on  the  part"  of  the  majority  stockholders.^* 

§4015.  Power  of  majority  to  lease  all  of  corporate  property. 

Starting  out  with  the  assumption  that  it  is  not  ultra  vires  for  a  purely 
private  corporation  to  lease  all  its  property  with  the  consent  of  all 
the  stockholders,^*  the  question  arises  whether  such  a  lease  may  be 
made  where  one  or  more  stockholders  object  thereto.  Whether  a  cor- 
poration may  lease  all  its  property,  with  the  consent  of  the  majority 
stockholders,  but  contrary  to  the  wishes  of  minority  stockholders,  is 
not  altogether  clear.  Some  decisions  seem  to  flatly  deny  the  exist- 
ence of  such  power  where  some  of  the  stockholders  dissent.^*  Other 
decisions  hold  that  the  lease  is  warranted  where  required  by  the  exi- 
gencies of  the  business,^*  even  against  the  wishes  of  minority  stock- 


for  stock  in  another  corporation,  ^ee 
§§4016,   4017,   infra. 

IZKoehler  v.  St.  Mary's  Brewing 
Co.,  228  Pa.  648,  139  Am.  St.  Bep. 
1024,  77  Atl.  1016. 

13  See   §  1235,  ^upra. 

14Copeland  v.  Citizens'  Gaa  Light 
Co.,  61  Barb.  (N.  Y.)  60.  To  same  ef- 
feot  see  Hennessy  v-  Muhleman,  27 
N.  Y.  Misc.  232,  57  N.  Y.  Supp.  114; 
Parsons  v.  Taeoma  Smelting  &  Ee- 
firiing  Co.,  25  Wash.  492,  65  Pac.  765. 

Compare,  however,  dicta  in  Waldo- 
torough  V.  Knox  &  L.  K.  Co.,  84  Me. 
469,  24  Atl.  942. 

If  a  statute  authorizes  a  railroad 
company  to  lease  its  road,  but  is  gilent 
as  tQ  the  consent  of  stockholders,  it 
is  held  that  a  majority  cannot  lease 
it  against  the  objection  of  a  minority. 
Mills  V.  Central  E.  Co.,  41  N.  J.  Eq.  1, 
2   Atl.   453. 

In  Minnesota,  a  distinction  seems  to 
be  drawn  between  a  transfer  for  the 
purpose  of  winding  up  the  business 
and  distributing  the  proceeds  among 
the  stockholders  and  a  transfer  where- 
by another  corporation  was  to  carry 
on  the  business  and  pay  over  a  per- 
centage of  the  proceeds;  and  it  is  held 


that  a  lease  of  all  its  property  by  orae 
company  to  another  for  25  years  in 
consideration  of  a  percentage  of  the 
proceeds  of  the  business  cannot  be 
made  against  the  objection  of  minority 
stockholders,  without  in  any  tvay  re- 
ferring to  whether  the  lessor  was  in 
a  prosperous  condition  or  otherwise. 
Small  V.  Minneapolis  Electro  Matrix 
Co.,  45  Minn.  264,  47  N.  W.  797. 
However,  if  this  rule  be  followed, 
it  would  result  in  prohibiting 
any  lease  of  all  the  corporate  property, 
at  least  for  any  length  of  time,  since 
a  lease,  because  of  its  continuing  na- 
ture and  the  right  of  the  lessor  to  the 
property  at  the  end  of  the  lease,  can 
never  be  said  to  be  for  the  purposes 
of  winding  up  the  business. 

15  Bartholomew  v.  Derby  Eubber 
Co.,  69  Comn.  521,  61  Am.  St.  Eep.  57, 
38  Atl.  45;  Plant  v.  Macon  Oil  &  Ice 
Co.,  103  Ga.  666,  30  S.  E.  567;  Feather- 
stonhaugh  v.  Lee  Moor  Porcelain 
Clay  Co.,  L.  E.  1  Eq.  318.  See  also 
Anderson  v.  Shawnee  Compress  Co., 
17  Okla.  231,  15  L.  E.  A.  846,  87  Pae. 
315;  Simpson  v.  Westminster  Palace 
Hotel  Co.,  8  H.  L.  Cas.  712,  718. 

It  seems  that  it  is  immaterial  that 
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holders,  provided,  of  course,  there  is  no  fraud  involved  therein.^® 
Of  course,  if  the  authority  to  lease  is  prescribed  by  statute,  then 
the  terms  of  such  statute  govern  as  to  the  consent  of  stockholders.^' 
And  if  a  statute  authorizes  a  lease  on  the  vote  or  consent  of  a  certain 
per  cent  of  the  stock,  and  such  per  cent  vote  for  or  consent  to  the 
lease,  dissenting  stockholders  cannot  complain  unless  the  lease  was 
fraudulent.^'  However,  a  statute  enacted  "after"  the  creation  of  a 
corporation  authorizing  it  to  lease  its  property  by  a  two-thirds  vote 
of  the  stockholders  does  not  warrant,  it  has  been  held,  a  lease  on  a 
two-thirds  vote  where  one  or  more  stockholders  dissent.^®  If  there 
is  express  statutory  power  to  lease  all  its  property,  prior  to  or  con- 
currently with  the  creation  of  the  corporation,  such  power,  it  is  held, 
may  be  exercised  by  a  majority  of  the  stockholders,  on  the  theory  that 
the  exercise  of  such  power  was  one  of  the  implied  conditions  under 
which  persons  became  stockholders.^" 

Unless  authorized  by  the  charter  or  other  statute,  a  quasi  public 
corporation  cannot  lease  its  property  where  it  is  necessary  to  enable 
it  to  carry  on  its  business.*^ 

§  4016.  Taking  stock  or  bonds  of  amother  corporation — In  general. 

When  a  corporation  has  the  power  to  dispose  of  all  its  property  and 
abandon  its  business,  and  it  also  has  power  to  take  stock  of  another 
company,  it  may  dispose  of  its  property  to  another  corporation  for 
stock  in  the  latter  to  be  disposed  of  for  the  purpose  of  paying  the 
stockholders  in  cash,  or  to  be  distributed  among  its  stockholders  if 
all  consent.^    Likewise,  it  seems  that  a  minority  stockholder  cannot 

the  lease   contains   an   option  to  the  S66,  afe'd    158    N.  Y.  493,  53    N.  E. 

lessee  to  purchase   the  property  at  a  520. 

fixed   price.      Bartholomew    v.   Derby  19  Dow  v.  Northern  E.  E.,  67  N.  H. 

Eubber  Co.,  69  Conn.  521,  61  Am.  S^t.  1,  36  Atl.  510. 

Eep.  57,  38  Atl.  45.  20  Dickinson    v.    Consolidated    Trac- 

16 Bartholomew    v.    Derby    Eubber  tion  Co.,  114  Fed.  232,  afe'd  119  Fed. 

Co.,  69  Conn.  521,  530,  61  Am.  St.  Eep.  871. 

57,  38  Atl.  45.  21  See   §  1236  et  seq.,  supra. 

Proposed    lease    of    street    railroad  22  United  States.   Metcalf  v.  Ameri- 

held    not    fraudulent,    see    Flynn    v.  can    School   Furniture    Co.,    122    Fed. 

Brooklyn   City  E.   Co.,  9  N.  Y.  App.  115;  McCutcheon  v.  Merz  Capsule  Co., 

Div.  269,  41  N.  Y.  Supp.  566,  aff'd  158  71  Fed.  787,  31  L.  E.  A.  415. 

N.  Y.  493,  53  K.  B.  520.  Iowa.     Sawyer  v.  Dubuque  Printing 

"See  Flynn  v.  Brooklyn  City  E.Co.,  Co.,  77  Iowa  242,  42  N.  "W.  300. 

9  N.  Y.  App.  Div.  269,  41  N.  Y.  Supp.  Massachusetts.     Treadwell  v.  Salis- 

566,  afe'd  158  N.  Y.  493,  53  N.  E.  520.  bury  Mfg.   Co.,   7   Gray   (Mass.)    393, 

18  Flynn   v.   Brooklyn ,  City   E.   Co.,  66  Am.  Dec.  490. 
9  N.  Y.  App.  Div.  269,  41  N.  Y.  Suppi  . ,.      Peimsylvania.     Lauman  v.  Lebanon 
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object  if  he  is  given  an  option  to  take  payment  of  the  value  of  his 
stock  in  cash,  where  a  transfer  for  cash  could  have  been  authorized 
by  a  majority  of  the  stockholders.^*  But  the  general  rule  is  that  a 
majority  of  the  stockholders  cannot  exchange  the  property  of  the 
corporation  for  stock  in  another  corporation,  to  be  held  by  the  cor- 
poration, or  to  be  distributed  among  the  stockholders  in  payment  of 
their  shares,  unless  all  the  stockholders  consent.^*  It  cannot  compel 
a  dissenting  stockholder  to  accept  shares  in  the  other  company.  If  he 
insists  upon  it,  he  is  entitled  to  have  the  property  sold  for  cash,  and 
to  the  payment  of  his  share,  or  else  to  payment  of  the  value  of  his 
interest,  and  he  is  entitled  to  an  injunction  until  his  rights  are  se- 
cured,** or,  if  the  sale  has  been  made,  he  may  sue  to  set  it  aside,*^ 
unless  he  is  estopped.*'' 

§4017.  — Construction  of  statutes.     Statutes  authorizing  a  sale 
on  a  vote  of  a  certain  per  cent  of  the  stock  do  not  authorize  an  ex- 


Valley  E.  Co.,  30  Pa.  St.  42,  72  Am. 
Dee.  685. 

Khode  Island.  Hodges  v.  New  Eng- 
land Screw  Co.,  1  E.  I.  347,  53  Am. 
Dec.  624. 

And  see  cases  cited  in  §  1211,  note 
52,  supra. 

23  In  selling  the  corporate  property, 
there  is  nothing  to  prevent  stockhold' 
ers  from  taking  shares  in  the  purchas- 
ing company  to  the  amount  of  their 
respective  interests  in  the  proceeds  of 
the  sale,  where  provision  is  also  made 
for  cash  payments  to  all  stockholders- 
who  may  not  desire  to  take  stock  in 
the  purchasing  corporation.  Slattery  v. 
Greater  New  Orleans  Eealty  &  Devel- 
opment Co.,  128  La.  871,  55  So.  558. 

See  also  §  4017,  infra. 

24Easum  v.  Buckeye  Brewing  Co., 
51  Fed.  156;  Elyton  Land  Co.  v.  Dow- 
dell,  113  Ala.  177,  59  Am.  St.  Eep.  105, 
20  Ala.  981;  People  v.  Ballard,  134 
N.  Y.  269,  17  L.  R.  A.  737,  32  N.  E. 
54;  Taylor  v.  Earle,  8  Hun  (N.  T.)  1; 
Lauman  v.  Lebanon  Valley  E.  Co.,  30 
Pa.  St.  42,  72  Am.  Dec.  685.  See  also 
cases  cited  in  §  1211,  note  51,  supra. 

For  authorities  to  the  contrary  or 


tending  to  the  contrary,  see  §  1211, 
note  52,  supra. 

A  corporation  cannot  transfer  all 
its  property  to  a  foreign  corporation, 
and  take  stock  of  the  latter  in  pay* 
ment,  where  any  stockholder  dissents. 
People  V.  Ballard,  134  N.  Y.  269, 
17  L.  E.  A.  737,  32  N.  E..54;  Taylor  v. 
Earle,  8  Hun  (N.  Y.)  1. 

In  Connecticut  the  rule  is  laid  down 
that  "an  insolvent  corporation  may 
take  the  stock  of  another  corporation 
only  for  the  purpose  of  closing  up  its 
business,  to  be  divided  in  kind,  or  to 
be  converted  into  money  and  divided 
among  its  creditors  and  sharehold- 
ers." Byrne  v.  Schuyler  Elec.  Mfg. 
Co.,  65  Conn.  336,  350,  28  L.  E.  A. 
304,  31  Atl.  833. 

25  Luehrmann  v.  Lincoln  Trust  & 
Title  Co.  (Mo.),  192  S.  W.  1026 ;  Lau- 
man V.  Lebanon  Valley  E.  Co.,  30  Pa. 
St.  42,  72  Am.  Dec.  685. 

26  Elyton  Land  Co.  v.  Dowdell,  113 
Ala.  177,  59  Am.  St.  Eep.  105,  20  So. 
981.  But  see  Tanner  v.  Lindell  E.  Co., 
180  Mo.  1,  103  Am.  St.  Eep.  534,  79  S. 
W.    155. 

27  See  §  4019  et  seq.,  infra. 
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change,**  and  hence  a  transfer  for  stock  in  another  corporation  is 
not  authorized  by  such  a  statute,*®  and  a  minority  stockholder  cannot 
be  compelled  to  take  anything  but  cash  or  its  equivalent  for  his  inter- 
est in  the  purchase  price.^'  This  is  so  although  the  statute  uses  the 
words  "sell,  lease,  njortgage  or  otherwise  dispose  of,"  since  the  latter 
words  do  not  include  an  exchange.'^  A  fortiori,  the  words  "to  other- 
wise dispose  of"  do  not  authorize  a  transfer  of  the  property  to  a 
newly  organized  company  in  another  state,  which  has  no  property,  for 
stock  in  the  new  company.** 

If  the  equivalent  for  cash  is  a  promise  to  pay,  it  must  be  a  promise 
to  pay  within  a  reasonable  time,  properly  secured.^*  It  follows  that 
a  minority  stockholder  who  does  not  consent  thereto  cannot  be  com- 
pelled to  accept  bonds  of  the  purchasing  company  running  for  thirty 
years  and  secured  only  by  a  mortgage  on  the  brewing  plant  of  the 
purchaser — ^the  value  of  which  may  be  swept  away  by  prohibition 
laws  or  by  the  refusal  of  a  license — ,  and  he  may  enjoin  such  a  trans- 
fer  unless  he  is  given  the  option  of  taking  payment  for  his  stock  iu 
cash.** 

F.  Statutes  Requiring  Consent  of  Certam  Per  Cent  of  Stock 

§4018.  General  considerations.  There  are  certain  corporate  acts. 

as  to  which  statutes  require  the  consent  of  all  or  a  certain  proportion 

of  the  stockholders,  or  of  the  stock,  in  order  to  validate  them,  at  least 

as  against  the  attack  of  stockholders.**    These  statutes  may  be  classi- 
cs Forrester  V.  Butte  &  M.  Consol.  Copper   &  Silver   Min.   Co.,  21  Mont. 

Copper   &  Silver  Min.   Co.,   21   Mont.  544,  55  Pae.  229,  353. 

544,  55  Pac.  229,  353.  32  Forrester  v.  Butte   &  M.   Consol. 

Statutes   authorizing   a    "sale"   of  Copper   &   Silver   Min.   Co.,  21   Mont. 

all  the  corporate  property  on  a  vote  or  544,  55  Pae.  229,  353. 

consent  at  a  majority  of  the  stock  do  33  Koehler   v.    St.    Mary 's  Brewing 

not  authorize  a  transfer  of  such  prop-  Co.,  228  Pa.  648,  139  Am.  St.  Bep.  1024, 

erty  for  something  el^e  than  money  77  Atl.  1016. 

or  its  equivalent,  since  such  a  transfer  31  Koehler   v.   St.   Mary's   Brewing 

'a  not  a  sale.     Koehler  v.  St.  Mary's  Co.,  228  Pa.  648,  139  Am.  St.  Eep.  1024, 

Brewing  Co.,  228  Pa.  648,  139  Am.  St.  77  Atl.  1016. 

Eep.  1024,  77  Atl.  1016.  36  See  §§1301,  1454,  1735,  1736,  su- 
es Forrester  V.  Butte   &  M.   Consol.  pra. 

Copper   &  Silver  Min.   Ca,   21  Mont.  Consent   to   mortgage,    see    §§  1301, 

544,  55  Pac.  229,  353.  3736,  supra. 

SO  Koehler   v.    St.   Mary's   Brewing  Consent  to   issuance   of  bonds,   see 

Co.,  228  Pa.   648,   139   Am!    St.   Eep.  §  976,  supra. 

1024;  77  Atl.  1016.  Consent  to   alienations  of  property 

31  Forrester  v.  Butte  &  M.  Consol.  in  general,  see  §  1197,  supra. 
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fied  as  follows:  First,  it  may  be  assumed  that  the  act  as  to  which 
consent  of  a  certain  per  cent  of  the  stock  is  required  is  one  which,  in 
the  absence  of  a  statute,  the  directors  could  have  performed  without 
the  assent  of  any  of  the  stockholders.  Examples  of  this  class  of  stat- 
utes are  those  requiring  the  consent  of  a  certain  proportion  of  the 
stock  to  a  mortgage  of  corporate  property'^  or  to  the  issuance  of 
bonds  or  the  increase  of  bonded  indebtedness.*''  In  this  class  of  stat- 
utes, since  merely  for  the  better  protection  of  the  stockholders,  they 
are  the  only  ones  who  may  complain  of  an  omission  to  obtain  the 
consent  of  the  required  per  cent  of  stockholders.** 

Second,  it  may  be  a,ssumed  that  the  act  is  one  which  formerly  was 
ultra  vires  of  the  corporation  itself, — as,  for  instance,  a  sale  or  lease 
by  a  public  service  corporation  of  all  its  property.*®  In  this  class,  of 
course,  the  statute  must  confer  the  power  by  plain  and  unambiguous 
language,  and  if  the  required  per  cent  of  the  stockholders  do  not 
consent,  the  act  is  ultra  vires  with  all  the  consequences  attendant  on 
ultra  vires  acts.*" 

Third,  it  may  be  assumed  that  the  act  is  one  which  formerly  was 
within  the  powers  of  the  corporation  in  case  all  the  stockholders 
consented,  but  was  one  which  could  not  be  authorized  by  a  majority 
of  the  stockholders. 

Connected  herewith  is  a  somewhat  troublesome  question  as  to 
whether  a  statute  requiring  consent  of  a  certain  per  cent,  in  ease  of 
a  transfer  of  all  the  corporate  property,  is  merely  a  limitation  on 
the  power  of  a  majority  to  transfer  the  property  where  required  by 
the  exigencies  of  the  business,  so  as  to  necessitate  the  consent  of  more 
than  a  mere  majority,  or  is  permissive  so  as  to  authorize  a  transfer  on 
the  consent  of  the  required  per  cent  where  the  transfer  is  not  required 
by  the  exigencies  of  the  business.*^  In  Montana  such  a  statute  has 
been  construed  as  a  mere  limitation  on  the  power  to  transfer  all  the 
corporate  property  where  the  exigencies  of  the  business  require  such 
a  transfer,  and  not  as  an  enabling  act  authorizing  a  transfer  of  all  the 
property  on  a  vote  of  the  per  cent  fixed  by  the  statute  where  the  cor- 
poration is  in  a  prosperous  condition.*^  On  the  other  hand,  in  Cali- 
fornia, under  a  statute  providing  that  "no  sale,  lease,  assignment, 
transfer,  or  conveyance ' '  of  the  property  as  a  whole  ' '  of  any  corpora- 

38  See  §  1301,  supra.  41  For  rules  relating  to  thi^  matter, 

37  See  §  976,  supra.  independently  of  statute,  see  §  1011  et 

38  See  §§1301,  1736,  supra.  seq.,  supra, 

39  See   §§  1219,  1236,  supra.  «  Forrester  v.  Butte  &  M.  Consol. 

40  See  Chap.  37,  supra,  entitled,  Copper  &  S'.lver  Min.  Co.,  21  Mont. 
"Ultra    Vires."  544,  55  Pac.  229,  353. 
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tion  now  existing  or  hereafter  to  be  formed  in  this  state,  shall  be  valid 
without  the  consent"  of  two-thirds  of  the  stock,  and  making  transfers 
valid  if  .properly  consented  to,  it  is  held  that  the.  enactment  is  not  a 
mere  negative  or  prohibitive  statute  but  that  it  is  both  affirmative 
and  negative  in  its  terms,  and  that  while  on  the  one  hand  it  prohibits 
transfers  by  strictly  private  corporations  on  less  than  a  two-thirds 
vote,  whereas  formerly  they  might,  under  some  circumstances,  make 
a  valid  transfer  by  a  vote  of  a  mere  majority,  yet  on  the  other  hand 
it  confers  power,  not  before  existing,  on  quasi  public  corporations  to 
transfer  all  their  property  upon  a  two-thirds  vote  of  the  stockhold- 
ers.*' Of  course,  in  this  connection,  the  phraseology  of  the  govern- 
ing statute  largely  determines  the  ruling,  according  to  the  probable 
intent  of  the  legislature. 

If  the  approval  of  "two-thirds  of  the  stockholders"  is  required,  an 
approval  by  one  stockholder  holding  more  than  two-thirds  of  the 
shares  of  stock  is  sufficient.**  If  the  required  per  cent  consent  to 
a  corporate  act,  minority  stockholders  cannot  attack  it  because  unsat- 
isfactory to  them  unless  the  consent  of  the  majority  is  fraudulent.*^ 

Statutes  authorizing,  on  the  vote  or  consent  of  a  certain  per  cent 
of  the  stock  or  stockholders,  a  sale  of  all  the  corporate  property,*®  or 
a  lease  of  all  the  corporate  property,*''  or  a  consolidatipn,*'  or  a  vol- 
untary dissolution,*®  are  elsewhere  considered,  so  far  as  the  par- 
ticular act  is  concerned. 

G.  Defenses  Against  Minority  Stockholders 

§4019.  In  general.  Minority  stockholders  may  be  barred  from 
obtaining  relief  either  because  of  laches  or  estoppel,""  or,  in  some 
cases,  because  not  injured,*^  or,  in  some  jurisdictions,  because  their 
stock  was  acquired  after  the  act  complained  of.*'* 

The  general  rule  is  that  the  motives  of  the  minority  stockholder  in 
prosecuting  the  suit  cannot  be  inquired  into."' 

§  4020.  Procuring  funds  for  litigation  from  rival  corporation.    It 

has  been  held  that  it  is  no  objection  that  minority  stockholders  who  in 

43  South  Pasadena  v.  Pasadena  Land  4''  See  §  1242,  supra. 

&  Water  Co.,  152  Gal.  579,  93  Pac.  490.  48  See  chapter  on  Consolidation,  in- 

44  Fredericks  v.  Pennsylvania  Canal       fra. 

Co.,  109  Pa.  St.  50,  2  Atl.  48.  49  See  chapter  on  Dissolution,  infra. 

46  Colby  V.  Equitable  Trust  Go.,  124  50  See  §  4023,  infra. 

N.  Y.  App,  Div.  262,  271,  108  N.  Y.  51  See  §  4021,  infra. 

Supp.  978.  62  See  §  4022,  infra. 

49  See  §  1210,  supra.  53  See  subd.  xxxii,  this  chapter, 
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good  faith  believe  it  detrimeiital  to  establish  an  additional  plant  in 
another  state  avail  themselves  oP  the  selfish  interest  of  a  rival  cor- 
poration to  procure  funds  to  prosecute  the  litigation.** 

§  4021.  Necessity  for  injury.  A  minority  stockholder  may  obtain 
tnjimctive  rejief  from  acts  of  the  majority  stockholders  which  are 
beyond  their  powers  although  not  injured  thereby,  or  even  if  m  fact 
benefited.**  Thus,  injury  need  not  be  shown  to  authorize  a  minority 
stockholder  to  enjoin  an  increase  in  the  capital  stock,  in  violation  of 
the  charter,  since  the  rule  that  injury  is  necessary  does  not  apply 
where  an  attempt  is  being  made  by  the  corporation  to  change  the 
contract  made  by  its  charter  in  a  vital  and  fundamental  particular.** 
Ordinarily,  however,  where  the  act  complained  of  is  not  ultra  vires, 
relief  cannot  be  obtained  without  a  showing  of  injury.*'' 

§  4022.  Acquisition  of  stock  after  happening'  of  wrong  complained 

of.  The  prevailing  rule  in  most  of  the  state  courts  has  been  clearly 
stated  as  follows:  "A  stockholder  who  pleads  a  good  cause  of  action 
may  maintain  the  same,  even  though  he  was  not  the  owner  of  stock 
at  the  time  the  breach  of  duty  was  committed  or  the  cause  of  action 
accrued,  except  in  cases  where  it  is  shown  that  he  purchased  the  stock 
with  the  intent  and  for  the  purpose  of  bringing  suit  or  where  his 
vendor  was  for  some  reason  estopped  from  maintaining  the  action,  and 
the  purchaser  has  notice  of  such  bar. ' '  **  However,  the  federal  courts 
hold  that  one  who  acquires  stock  subsequent  to  the  commission  of 
the  wrongs  complained  of,  cannot  maintain  an  action  as  a  minority 

64  Southwestern  Portland  Cement  became  stockholders  after  such  mis- 
Co.  V.  Latta  &  Happer,  —  Tex.  Civ.  appropriation.  Harvey  v.  Meigs,  17 
App.  — ,  193  S.  W.  1115.  Cal.  App.  353,  119  Pac.  941. 

56  Byrne  v.  Schuyler  Blec.  Mfg.  Co.,  Courts  will  not  interfere  with  cor- 
65  Conn.  336,  28  L.  E.  A.  304,  31  Atl.  porate  affairs  at  the  suit  of  minority 
833;  Central  By.  Co.  v.  Collins,  40  Ga.  stockholders  who  acquired  their  stock 
582.  with  full  knowledge  of  the  conditions 

B6  Macon  Gas  Co.  v.  Eichter,  143  Ga.  of  which  they  complain.  Von  Schlem- 
397,  85  S.  E.  112.  mer  v.  Keystone  Life  Ins.  Co.,  121  La. 

57  See  subd.  xxxii  of  this  chapter,      987,  46  So.  991. 

infra.  If  the  wrong  is  a  continuing  one,  a 

68  Just  V.  Idaho  Canal  &  Improve-  person    who    becomes    a    stockholder 

nient  Co.,  16  Idaho  639,  133  Am.  St.  after  the  wrong  waa  in  existence  may 

!ftep.  140,  102  Pac.  381.  eomiplain    thereof    and    obtain   relief. 

Minorritv  stockholders  may  sue  ma-  Hyams  v.  Old  Dominion  Co.,  113  Me. 

iority  stockholders   for  misappropria-  294,  L.  E.  A.  1915  D  1128,  93  Atl.  747. 

Tion     of     funds     although     plaintiffs 
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stockholder  for  the  redress  of  such  wrongs ;  *®  and  this  is  the  rule  in 
a  few  of  the  state  courts.*' 

This  question  is  fully  considered  in  a  subsequent  subdivision  of  this 
chapter.*^ 

§  4023.  Laches,  ratification  and  estoppel — General  rule.  If  a  ma- 
jority of  the  stockholders  of  a  corporation  do  or  authorize  an  act  as 
to  which  it  is  not  within  the  power  of  a  majority  to  bind* the  minority, 
but  which  would  be  valid  if  all  consent,  stockholders  who  do  not  take 
part  may  ratify  the  act,  or  may  be  estopped  by  acquiescence;  and 
they  will  be  held  to  have  ratified  or  acquiesced  in  the  act  of  the  ma- 
jority if,  with  knowledge  of  the  same,  they  unreasonably  delay  in 
giving  notice  of  their  dissent.^^ 

This  applies  to  the  acceptance  of  alterations  6r  amendments  of  char- 


69  This  rule  was  adopted  in  the  fed- 
eral courts  "for  the  purpose  of  pre- 
venting a  transfer  of  stock  to  a  non- 
resident in  order  to  enable  him  to 
bring  the  case  in  the  federal  court." 
Just  V.  Idaho  Canal  &  Improvement 
Co.,  16  Idaho  639,  133  Am.  St.  Rep. 
140,  102  Pac.  381. 

60  See  subd.  xxxii,  this  chapter,  in- 
fra. 

A  sale  of  corporate  property  cannot 
be  attacked  where  complainant  was 
not  a  stockholder  at  the  time  orf  the 
sale,  but  acquired  his  stock  thereafter. 
Pitcher  v.  Lone  Pine-Surprise  Consol. 
Mn.  Co.,  39  "Wash.  608,  81  Pac.  1047. 

61  See  subd.  xxxn,  infra. 
ezArkaoosas.     Ex  parte  Booker,  18 

Ark.  346. 

Connecticut.  Danbury  &  N.  E.  Co. 
V.  Wilson,  22  Conn.  435. 

Florida.  Martin  v.  Pensaeola  &  G. 
E.  Co.,  8  Fla.  370,  73  Am.  Dec.  713. 

Georgia.  Memphis  Branch  E.  Co.  v. 
Sullivan,  57  Ga.  240. 

Iowa.  Des  Moines  Gas  Co.  v.  West, 
50  Iowa  16. 

Missouri.  Chouteau  v.  Allen,  70  Mo. 
290. 

New  Jersey.  Gifford  v.  New  Jersey 
B.  &  Transp.  Co.,  10  N.  J.  Eq.  171. 

New  York.  Sheldon  Hat  Blocking 
Co.  V.  Biekemeyer  Hat  Blocking  Mach. 
Co.,  90  N,  Y.  607;  Kent  v.  Quicksilver 


Min.  Co.,  78  N.  T.,159;  Parsons  v. 
Hayes,  14  Abb.  N.  Cas.  419. 

Pennsylvania.  Bedford  E.  Co.  v. 
Bovraer,  48  Pa.  St.  29;  Centre  &  K. 
Turnpike  Eoad  Co.  v.  McConaby,  16 
Serg.  &  E.  142. 

Tennessee.  Deaderiek  v.  Wilson, 
8  Baxt.   108. 

Texas.  International  &  G.  N.  E. 
Co.  V.  Bremond,  53  Tex.  96. 

Vermont.  Vermont  &  C.  E.  Co.  v. 
Vermont  Cent.  E.  Co.,  34  Vt.  2. 

England.  Phosphate  of  Lime  Co.  v. 
Green,  L.  E.  7  C.  P.  43. 

See  also  §  1526,  supra,  and  see,  gen- 
erally, as  to  ratification  and  estoppel, 
§§  2177-2210. 

Where  a  majority,  of  the  stockhold- 
ers vote  to  transfer  to  a  new  corpora- 
tion, and  take  its  stock  in  payment, 
and  the  transfer  is  made,  minority 
stockholders  who  have  opposed  the 
transfer,  but  haVe  taken  their  share 
of  the  stock  of  the  new  company,  and 
allowed  it  to  condu-t  the  business  for 
eighteen  months,  although  under  pro- 
test, are  estopped  to  sue  for  rescission. 
Post  V.  Beacon  Vacuum  Pump  &  Elec- 
trical Co.,  84  Fed.  371. 

Application  of  rule  to  issuance  of 
stock  as  full  paid  without  receiving 
its  par  vaue  in  money  or  in  property, 
see  §  3586,  supra. 

Eatifieation  by  minority  3tockhold- 


6833 


4023] 


Private  Coepobations 


[Ch.  56 


ters.  Where  the  stockholders  of  a  corporation,  by  regular  action  in  a 
general  meeting,  accept  an  act  altering  the  charter  of  the  corporation, 
every,  stockholder  who  assents  is  clearly  bound.  The  same  is  true  of 
a  stockholder  who  fails  to  express  his  dissent  for  an  unreasonable  time, 
and  it  is  incumbent  upon  a  stockholder  who  objects  to  the  alteration 
to  affirmatively  show  that  he  did  dissent  within  a  reasonable  time.^ 
So  where  corporations  have  been  consolidated  under  legislative  author- 
ity, a  stockholder  in  one  of  the  old  companies  cannot  object  to  the 
consolidation  after  he  has  surrendered  his  stock,  and  accepted  stock 
in  the  new  company,  or  if  he  has  otherwise  ratified  or  acquiesced  in 
the  consolidation.^* 

There  is  no  inflexible  rule  for  determining  what  length  of  time  will 
constitute  unreasonable  delay.**  As  short  a  time  as  two  years,^  one 
year,®''  or  six  months  ®*  has  been  held  fatal  in  particular  cases.    This 


ers,  of  a  purchase,  making  it  possible 
to  place  bonds  to  complete  the  pur- 
chase, estops  them  from  thereafter 
suing  to  set  aside  the  purchase.  Baker 
V.  Seattle-Tacoma  Power  Co.,  61 
Wash.  578,  Ann.  Cas.  1912  C  859,  112 
Pac.  647. 

63  Martin  v.  Pensacola  &  G.  E.  Co., 
8  Fla.  370,  73  Am.  Dec.  713. 

See  also  in  this  connection: 

Arkansas.  Ex  parte  Booker,  18  Ark. 
338. 

Connecticut.  Danbury  &  N.  E.  Co. 
V.  Wilson,  22  Conn.  435. 

Georgia.  Memphis  Branch  E.  Co.  v. 
Sullivan,  57  Ga.  240. 

Maine.  Lowell  v.  Washington  Coun- 
ty E.  Co.,  90  Me.  80,  37  Atl.  869;  Ken- 
nebec &  P.  E.  Co.  V.  Palmer,  34  Me. 
366. 

New  Jersey.  Mills  v.  Central  E.  Co., 
41  N.  J.  Eq.  1,  2  Atl.  453;  GifEord  v. 
New  Jersey  E.  &  Transp.  Co.,  10  N.  J.. 
Eq.   171. 

Pennsylvania.  Bedford  E.  Co.  v. 
Bowser,  48  Pa.  St.  29. 

Vermont.  Vermont  &  C.  E.  Co.  v. 
Vermont  Cent.  E.  Co.,  34  Vt.  2. 

Compare  March  v.  Eastern  E.  Co., 
43  N.  H.  515;  Proprietors  of  tTnion 
Locks  &  Canals  v.  Towne,  1  N.  H.  44, 
8  Am.  Dec.  32._ 

64Eabe  v.  Dunlap,  51  N.  J.  Eq.  40, 


25  Atl.  959;  Uniou  Canal  Co.  v.  Toung, 
1  Whart.  (Pa.)  410,  30  Am.  Dec.  212; 
Deaderiek  v.  Wilson,  8  Baxt.  (Tenn.) 
108;  International  &  G.  N.  E.  Co.  v. 
Bremond,   53   Tex.   96. 

See  also  chapter  on  Consolidation, 
infra. 

66  Smith  V.  Stone,  21  Wyo.  62,  128 
Pac.  612. 

66  Baker  v.  Seattle-Tacoma  Power 
Co.,  61  Wash.  578,  Ann.  Cas.  1912  C 
859,  112  Pac.  647. 

67  A  delay  of  nearly  a  year  in  suing 
to  get  aside  a  sa^e  of  corporate  assets, 
where  the  rights  of  innocent  bondhold- 
ers and  other  creditors  had  intervened 
in  the  meantime,  was  held  in  one  case 
such  laches  as  to  bar  a  suit  to  set  aside 
the  transfer.  Marks  v.  Merrill  Paper 
Co.,  203  Fed.  16. 

68  A  suit  by  a  minority  stockholder 
to  set  aside  a  sale  by  the  corporation 
of  all  its  property  has  been  held  barred 
by  delay  of  six  months  where  much 
money  has  been  expended  by  the  pur- 
chaser and  a  large  amount  of  bonds 
sold  on  the  faith  of  the  purchase. 
Wright  v.  Tacoma  Gas  &  Electric 
Light  Co.,  53  Wash.  262,  101  Pao. 
865,  where  the  court  said  that  the  time 
which  would  constitute  laches  "must 
bo  determined  by  the  circumstances 
of  each  particular  case. ' ' . 
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question  of  laches  and  estoppel  is  considered  more  in  detail  in  a  sub- 
sequent subdivision  of  this  chapter.*' 

§4024.  — Objections  other  than  those  raised  at  stockholders' 
meeting-  If  a  stockholder  is  present  at  a  stockholders '  meeting  and 
objects  to  a  sale  of  the  corporate  property  solely  on  one  ground,  it 
seems  that  he  cannot  thereafter  attack  the  sale  on  another  ground.'" 

M.  Remedies  of  Minority  Stockholders 

§4025.  In  general.  A  minority  stockholder  who  objects  to  the 
action  of  the  majority  stockholders  or  of  the  board  of  directors,  where 
he  has  a  right  to  resort  to  the  courts  for  relief,  has  several  remedies 
which  are  available  in  ordinary  cases.  First  and  foremost  is  the  rem- 
edy by  injunction  to  prevent  the  threatened  acts  of  the  majority 
stockholders  or  of  the  board  of  directors  where  it  is  ultra  vires  or 
fraudulent.  In  a  proper  case  majority  stockholders  may  be  enjoined 
from  making  or  entering  into  a  particular  contract  or  pursuing  a  par- 
ticular course  of  conduct,'^  but  only  in  an.  extreme  case  will  corporate 
action  be  enjoined  because  not  assented  to  and  sanctioned  by  all  the 
stockholders,  since  the  result  would  be  to  transfer  the  management 
from  the  majority  to  the  minority  stockholders.'*  In  some  cases  an 
injunction  may  be  obtained  against  the  majority  to  prevent  the  voting 
of  their  stock." 

Second,  if  the  transaction  has  been  consummated,  minority  stock- 
holders ordinarily  may  have  it  set  aside  where  the  complainant  or 
complainants  are  not  barred  by  laches  or  estoppel  and  the  rights  of 
innocent  third  persons  have  not  intervened.'*  However,  the  fact  that 
a  suit  to  set  aside  a  transfer  by  the  company  of  its  assets  is  barred  by 
the  laches  of  dissenting  stockholders  does  not  necessarily  bar  other 
remedies.'^ 

69  See  subd.  xxxii,  infra.  But   even  if  majority  stockholders 

TO  Smith  V.  Storie,  21  Wyo.  62,  128  be  held  to  have  no  power  to  sell  all 

Pac.  612.  the    property   of    a   prosperous   going 

'1  See    §§  3314-3335,   supra,   and  es-  concern,  it  has  been  held  in  Missouri 

peeially   §  3322.  that  the.  sale  will  not  necessarily  be 

Ultra  vires  acts  may  be   enjoined.  set  aside  at  the  suit  of  minority  ptock- 

Schwab  V.  E.  G.  Potter  Co.,  129  N.  T.  holders,  although  it  may  be  set  aside 

App.  Div.  36,  113  N.  T.  Supp.  439.  in  some  cases,  ais  where  there  is  bad 

TO  Smith   V.   Chase   &   Baker   Piano  faith.     Tanner  v.  Lindell  B.  Co.,  180 

Mfg.  Co.,  197  Fed.  466.  Mo.  1,  103  Am.  St.  Eep.  534,  79  S.  W. 

73  See  §  4028,  infra.  155. 

TlMetcalf  V.  American  School  Fur-  75  Marks  v.  Merrill  Paper  Co.,  203 

niture  Co.,  122  Fed.  115.  Fed.  16,  19. 
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Thirdj  an  action  lies,  in  a  proper  case,  against  corporate  officers  or 
majority  stockholders,  for  an  accounting.''* 

Fourth,  in  some  cases,  the  remedy  by  mandamus  is  available.'"' 

Fifth,  the  dissenting  stockholder  or  stockholders,  in  case  of  a  trans- 
fer of  the  corporate  property  or  a  consolidation,  may,  in  a  proper  case, 
obtain  the  value  of  his  shares  of  stock,  either  by  the  statutory  method 
of  an  appraisal  as  provided  for  in  some  of  the  states,  or  where  there 
is  no  such  statute  or  the  statute  is  held  to  be  exclusive,  by  a  suit  in 
equity.'* 

The  remedy  and  procedure  to  enforce  the  rights  of  minority  stock- 
holders, including  defenses  to  stockholders'  suits,  is  stated  in  detail 
in  a  subsequent  subdivision  of  this  chapter.'® 

§4026.  Preliminary  injunction.  Of  course,  in  a  proper  case,  a 
^minority  stockholder  may  obtain  a  temporary  injunction."  However, 
the  courts  are  reluctant  to  grant  a  preliminary  injunction  in  behalf 
of  a  minority  stockholder,  especially  where  he  owns  but  a  small  part 
of  the  stock  and  the  question  relates  to  management  of  the  corpora- 
tion.'^ 

§4027.  Statutory  provisions  for  compensating  dissenting  stock- 
holders. In  several  states,  statutes  provide  that  where  a  corporation 
transfers  all  its  property,  any  dissenting  stockholder  may  obtain  an 
appraisal  of  the  value  of  his  stock  and  recover  such  value.*^  Under 
such  a  statute,  if  the  sale  is  fraudulent,  a  dissenting  stockholder  has 
a  choice  of  remedies,  i.  e.,  either  appraisal  or  an  avoidance  of  the  sale, 
and  an  election  of  the  former  remedy  precludes  a  subsequent  suit  to 
set  aside  the  sale  as  fraudulent.*^ 

The  New  York  statute  **  relating  to  appraisal  applies,  it  has  been 

76  stockholders   may   sue    corporate  panies.    See  also  Boston  &  M.  E.  E.  v. 

officers  for  an  accounting.    See  §  2681,  Graham,  179  Mass.  62,  60  N.  E.  405, 

supra.  particular  statute  relating  to  lease  of 

"See  §§3277-3313,  supra.  railroad. 

78  See  §  4027,  infra.  That  New  Jersey   statute   relating 

79  See  §§4051-4093,  subd.  l^xxn.  to  lease  Of  street  railroads,  and  paying 

80  See  Bldred  v.  American  Palace-  appraised  value  of  stock  to  dissent- 
Ca,r  Co.  of  New  Jersey,  196  Fed.  59.  ing  stockholders,  is  valid,  see  Dickin- 
See,  generally,  §3317,  supra.  son  v.  Consolidated  Traction  Co.,  U4 

81Eyan^i.:v.  Williams,  100  Fed.  172,  Fe#  232. 
and  see, §S 322,  supra.  83 Wall   v.    Anaconda  .Copper   Min. 

82  Wall    v.    Anaconda   Copper   Min.  Co.,  216  Fed.  242.  -.:. 

Co.,  216  Fed.  342, ' construing' Montana  84Stoek  Corp.  Law  (N.  Y.),  §17, 

statute  applicable  only  to  mining  com-  Statute  applies  to  voluntary  sale  of 
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held,  only  to  solvent  corporations  who  sell  their  assets  as  going  con- 
cerns.** In  New  York,  the  application  for  an  appraisal  must  he  made 
within  60  days.*^ 

In  Massachusetts,  where  the  statute  gives  to  stockholders  who  have 
voted  against  the  sale  of  all  the  corporate  property  the  right  to  recover 
the  "value  of  the  stock"  held  hy  them,  the  value  means  not  merely 
the  market  value,  where  It  is  traded  in  by  the  public,  but  its  intrinsic 
value  to  be  determined  by  an  ascertainment  of  all  the  assets  and  lia- 
bilities of  the  corporation ;  and  until  a  minority  stockholder  has  been 
paid  the  value  of  his  shares,  determiiled  as  provided  for  by  the  statute, 
he  still  is  a  stockholder  and  has  a  right  to  pursue  in  equity  his  rights 
as  such  minority  stockholder  in  behalf  of  the  corporation  against  the 
majority  stockholders  to  compel  an  accounting  and  restitution  by 
them.*''  Moreover  the  right  to  demand  payment  and  the  right  to  seek 
relief  in  equity  in  aid  of  the  demand  are  not  inconsistent  but  concur- 
rent, and  under  such  circumstances  there  is  no  necessity  for  an 
election.'* 

An  appraisal  is  also  sometimes  expressly  provided  for  by  the  agree- 
ment for  turning  over  the  corporate  property.  TOie  statutory  provi- 
sions for  "Compensating  a  "dissatisfied  stockholder,  in  ease  of  a 
consolidation  of  corporations,  are  stated  in  another  chapter.*® 

Independently  of  statute,  where  minority  stockholders  do  not  con- 
sent to  a  sale  of  all  the  corporate  property  by  a  prosperous  going 
concern,  it  is  held  that  the  minority  stockholders  are  not  bound  to 
accept  a  pro  rata  share  of  the  proceeds  of  the  sale  but  are  entitled 
to  the  market  value  of  their  stock  at  the  date  of  the  sale ;  and  that, 
in  a  proper  case,  instead  of  receiving  a  pro  rata  share  or  the  value 

independent    department    of   business  tiee  of  application  for  the  appraisal 

of  stock  corporation.     In  re  Timmis,  be  served  within  the  60  days. 

200  N.  Y,  177,  93  N.  E.  522.  An  application  for  an  appraisal,  un- 

Statute  does  not  apply  to   sale  of  der  the  New  York  statute,  is  in  time 

property  of  telephone  company  under  if  served  within  60  days  although  the 

§  104  of  the  Transportation   Corpora-  hearing  day  named  was  after  the  60 

tions  Law.    In  re  Bronson,  177  N.  Y.  days.     Ennis  v.  Federal  Brewing  Co., 

App.  Div.  374,  164  N.  Y.  Supp.  179.  123  N.  Y.  App.  Biv.  691,  108  N.  Y. 

That   statute   is   not   retrospective,  Supp.  230. 

see  Logan  v.  New  York  Sugar  Refin-  87  Cole    v.    Wells,    224    Mass.    504, 

ing  Co.,  176  N.  Y.  App.  Div.  660,  163  113  N.  E.  189. 

N.  Y.  Supp.  214.  88  Cole  v.  Wells,  224  Mass.  504,  514. 

8B  Weingreen.  v.   Michelbacher,   149  113  N.  E.  189. 

N.  Y.  Supp.  110.                       '  89  Chapter    on   Consolidation,   infra. 

86  Ennis    v.    Federal    Brewing    Co.,  See  also  Colby  v.  Equitable  Trust  Co., 

123  N.  Y.  App.  Div.   691,  108  N.  Y.  124  N.  Y.  App.  Div.  262,  108  N.  Y. 

Supp.  230,  holding  it  sufficient  that  no-  Supp.   978. 
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of  the  stock,  they  may  follow  the  property  into  the  hands  of  the 
purchaser,  and  share  in  the  profits  arising  from  its  nse,  in  the  same 
ratio  that  they  would  have  shared  if  the  sale  had  not  been  made.*" 
However,  in  Alabama,  it  is  held  that,  instead  of  refusing  to  set  aside  a 
sale  of  all  the  property  for  stock  in  another  corporation,  a  dissenting 
stockholder  cannot  be  compelled  to  accept  the  value  of  his  stock,  since 
"to  do  so  would  be  nothing  more  or  less  than  compelling  the  share- 
holder to  sell  his  stock,  which  a  court  of  equity  has  not  the  power 
to  do."  91 

§4028.  Injunction  against  majority  to  prevent  voting  of  their 
stock.  A  majority  stockholder  may  sometimes  be  enjoined  from 
voting  his  stock,  especially  where  the  majority  stockholder  is  another 
corporation.92  Thus,  where  a  competing  corporation  owns  the  majority 
of  the  stock  of  another  corporation,  and  has  elected  a  majority  of  the 
directors  from  its  own  directors  and  through  them  mismanaged  the 
company  in  its  own  interests,  minority  stockholders  of  the  controlled 
company  may,  it  has  been  held,  enjoin  the  controlling  company  from 
voting  its  stock  in  the  election  of  director^.''  So  if  a  purchase  of  the 
majority  of  the  stock  of  another  company  for  the  purpose  of  eon- 
trolling  it  and  stifling  competition  is  ultra  vires,  equity  will,  on  the 
application  of  minority  stockholders  of  the  controlled  company,  enjoin 
the  controlling  company  from  voting  such  stock.®*  As  said  by  the  cir- 
cuit judge  in  a  late  Michigan  decision  which  was  affirmed  by  the 
Supreme  Court,  in  a  case  where  one  corporation  had  obtained  control 
of  the  majority  of  the  stock  of  another  and  elected  as  directors  of  the 
latter  persons  wbo  were  directors  of  the  former,  who  were  managing 
the  controlled  corporation  for  the  benefit  of  the  controlling  cor- 
poration, "when  the  control  has  been  acquired,  solely  in  order  to 
benefit  the  dominant  corporation,  and  such  intent  and  purpose  has 
been  made  manifest,  then  the  law  will  not  permit  the  dominant  cor- 
poration to  propose,  and  accept,  make  and  carry  out,  contracts  be- 
tween such  corporations,  and  will  prevent  by  injunction  the  further 
election  of  the  directors  of  the  dominant  corporation  to  preside  over 
the  destinies  of  the  servient  corporation;"  but  in  that  case,  while  the 

90  Tanner  v.  Lindell  B.  Co.,  180  Mo.  Memphis  &  C.  R.  Co.  v.  "Woods,  88  Ala: 
1,  103  Am.  St.  Rep.  534,  79  S.  W.  155.  630,  7  L.  R.  A.  605,  16  Am.  St.  Eep.  81, 

91  Morris  v.  Ely  ton  Land  Co.,  125  7  So.  108;  Milbank  v.  New  York,  L.  E. 
Ala.  263,  28  So.  513.  &  "W.  E.  Co.,  64  How.  Pr.  (N.  T.)  20. 

92  See   §1672,  supra.  94  Dunbar    v.    American    Telephone 

93  George  v.  Central  Railroad  &  &  Telegraph  Co.,  224  HI.  9, 115  Am.  St. 
Banking  Co.,  101  Ala.  607,  14  So.  752;  Rep.  132,  8  Ann.  Cas.  57,  79  N.  E.  423. 
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court  enjoined  the  dominant  corporation  from  voting  for  persons 
as  directors  who  were  its  own  directors,  it  refused  to  enjoin  the 
right  to  vote  generally,  including  the  right  to  vote  for  its  own  stock- 
holders as  directors  until  the  situation  arose.** 

However,  while  majority  owners  of  stock  may,  in  a  proper  case, 
be  enjoined  from  voting  their  stock,  it  has  been  well  said  that  "to 
deprive  stockholders  holding  a  majority  of  the  stock  from  voting 
it,  and  to  turn  over  the  control  of  a  corporation  to  the  minority  stock- 
holders, is  relief  to  be  given  only  under  imperative  necessity. ' '  ^ 

XXX.  DEALINGS  BETWEEN  COEPOEATION  AND  ITS  STOOKHOLDEBS  AND 
DEALINGS  OP  STOCKHOLDEES  WITH  COEPOEATE  PBOPERTY 

§  4029.  Introductory.  In  a  precedin,g  -volume,*'  the  validity  and 
effect  of  personal  dealings  of  a  corporate  oflScer  with  the  corporation 
or  with  corporate  property  has  been  stated  at  considerable  length. 
Much  of  the  law  stated  therein  has  no  application  to  dealings  between 
a  stockholder  not  a  corporate  officer,  and  the  corporation,  while  on 
the  other  hand  certain  conditions  often  arise  where  a  stockholder  or 
stockholders  dealing  with  the  company,  although  not  corporate  officers, 
are  trustees  the  same  as  corporate  officers,  so  that  the  contract  is 
governed  by  the  same  rules  as  if  it  had  been  made  by  the  corporation 
with  a  corporate  officer.  For  instance,  a  majority  stockholder  or  a 
combination  of  stockholders  to  form  a  majority,  where  they  actually 
control  the  corporation  solely  for  their  own  benefit,  occupy  the  posi- 
tion of  trustees,*'  and  if  they  contract  with  the  corporation  no  reason 
is  apparent  why  the  same  rules  should  not  govern  as  .in  a  case  of 
dealings  between  a  corporation  and  one  of  its  officers.  In  such  a 
case  the  acting  officer  or  officers  of  the  corporation  are  in  reality 
dummies  and  they  are  so  considered  by  the  courts  and  the  contract 
deemed  one  by  and  between  the  majority  stockholders  or  stockholders 
as  representing  the  corporation  on  the  one  side  and  as  representing 
themselves,  individually  or  collectively,  and  as  individuals  or  a  firm 
or  a  corporation,  on  the  other  side.  Especially  are  the  rules  relating 
to  dealings  with  officers  applicable  where  there  are  no  corporate  of- 
ficers and  the  majority  stockholders  are  themselves  managing  the 
corporation. 

9B  Turner  v.  Calumet  &  Heela  Min.  97  See    §§2330-2403,   supra. 

Co.,  187  Mich.  238,  153  N.  "W.  718.  98  See  §  3973,  supra. 

96  Davidson  v.  American  Blower  Co., 
243  Ted.  167. 
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§4030.  Validity  of  contracts  between  corpora,tion  and  stock- 
holdra: — General  rule.  The  general  and  well-settled  rule  is  that 
contracts  and  dealings  between  a  corporation  and  its  stockholders  are 
valid,  (1)  if  the  stockholders  do  not  also  act  as  the  agents  of  the  corpor- 
ation in  the  matter,  and  (2)  if  no  fraud  is  committed  against  other 
stockholders  or  creditors.  As  shown  in  a  former  chapter,*'  there  is 
nothing  in  the  relation  between  a  corporation  and  its  stockholders 
which  per  se  prevents  dealings  between  them.  A  stockholder  may  deal 
with  the  corporation  through  its  duly-authorized  ofBeers  and  agents, 
making  loans  or  advances  to  it,  and  taking  a  mortgage  or  pledge  to 
secure  the  same,  selling  it  property,  purchasing  property  from  it, 
or  making  any  other  contract  with  it  which  a  stranger  might  make, 
and  the  transaction  is  qust  as  valid  as  if  it  were  between  the  cor- 
poration and  a  stranger,^  and  this  is  so  even  where  the  stockholder 


99  See   §  50,  supra. 

1  United  States.  Hanchett  v.  Blair, 
100  Fed.  817;  Ryan  v.  Williams,  100 
Fed.  172;  Rogers  v.  Nashville,  C.  & 
St.  L.  Ry.  Co.,  91  Fed.  299. 

Alabama.  Pope  v.  Brandon,  2  Stew. 
401,  20  Am.  Deo.  49. 

OaUfomia.  Fox  v.  Maekey,  125  Cal. 
57,  57  Pae.  670;  Wills  v.  Porter,  6  Cal. 
"Unrep.  Cas.  492,  61  Pac.  1109. 

Georgia.      Carter    v.    Neal,    24    Ga. 
346,  71  Am.  Dec.  136. 
-     Idabo.     Frantz,  v.    Idaho    Artesian 
.Well  &  Drilling  Co.,  5  Idaho   71,  46 
Pac.  1026. 

Uliuols.  ReicHwald  v.  Commercial 
Hotel  Co.,  106  111.  439;  Merrick  v. 
Peru  Coal  Co.,  61  111.  472. 

Iowa.  Louisa  County  Nat.  Bank  v. 
Traer,  16  N.  W.  120. 

Kentucky.  Eeker  v.  Kentucky  Re- 
fining Co.,  144  Ky.  264,  138  S.  W.  264; 
Lexington  Life,  Fire  &  Marine  InS. 
Co.  V.  Page,  17  B.  Mon.  412,  66  Am. 
Dee.  165. 

Massachusetts.  Sargent  v.  Webster, 
13  Mete.  497,  46  Am.  Dee.  743;  Pierce 
V.  Partridge,  3  Mete.  44. 

IMichigan.  International  Wrecking 
&  Transportation  Co.  v.  McMorran, 
73  Mieh.  467,  41  N.  "W.  510. 

Minnesota.  Bjorngaard  v.  Goodhue 
County  Bank,  49  Minn.  483,  52  N.W.  48, 


Mississippi.  McNamee  v.  Relf,  52 
Miss.  426. 

Missouri.  Kingman  &  Co.  v.  Cor- 
nell-Tebbetts  Machine  &  Buggy  Co., 
150  Mo.  282,  51  S.  W.  727. 

Nebraska.  Forrest  v.  Nebraska 
Hardware  Co.,  91  Neb.  735,  137  N.  W. 
839. 

New  Jersey.  Kane  v.  Lodor,  56  N. 
J.  Eq.  268,  38  Atl.  966;  Stratton  v. 
Allen,  16  N.  J.  Eq.  229. 

New  York.  Skinner  v.  Smith,  134 
N.  Y.  240,  31  N.  E.  911,  aff 'g  56  Hun 
437,  10  N.  Y.  Supp.  81;  Eettenhouse  v. 
Winch,  133  N.  Y.  678,  31  N.  E.  623, 
aff'g  57  Hun  587,  11  N.  Y.  Supp.  122; 
Gamble  v.  Queens  County  Water  Co., 
123  N.  Y.  91,  9  L.  R.  A.  527,  25  N.  E. 
201;  Gillet  v.  Moody,  5  Barb.  185. 

North  CaroUna.  Langston  v.  Green- 
ville Land  &  Improvement  Co.,  120  N. 
C.  132,  26  S.  E.  644;  Miller  v.  Moore, 
56  N.  C.  431. 

Pennsylvania.  Russell  v.  Rock  Run 
Fuel-Gas  Co.,  184  Pa.  St.  ,102,  39  Atl. 
21;  Gordon  v.  Preston,  1  Watts  385, 
26  Am.  Dec.  75. 

West  Virginia.  Richardson  v.  Gra- 
ham, 45  W.  Va.  134,  30  S.  E.  92. 

Wisconsin.  Wausau  Boon  Co.  v. 
Plumer,  35  Wis.  274. 

England.  North-West  Transp.  Co.  v. 
Beatty,  12  App.  Cas.  589. 
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owns  a  majority  of  the  stoek,^  provided  he  is  not  also  acting  as  an  offi- 
cer or  agent  of  the  corporation  in  the  transaction,'  and  provided  he 
does  not  take  advantage  of  his  position  and  influence  to  perpetrate  a 
fraud  upon  other  stockholders,*  or  upon  creditors  of  the  corporation. 
Such  contracts,  however,  are  subject  to  statutory  provisions  that 
directors  shall  not  divide,  withdraw,  or  pay  to  the  stockholders  any 
part  of  the  capital  stock.^ 

A  stockholder,  unlike  Ein  ofScer,  is  not  precluded,  by  the  fact  that 
he  is  personally  interested,  from  voting  for  a  contract  or  other  measure 
at  a  corporate  meeting.® 

Stockholders  who  do  not  control  its  directors  owe  no  duty  to  dis- 
close the  fact  that  they  are  interested  in  another  corporation,  with 
which  the  directors  are  about  to  contract,  and  the  validity  of  the 
contract  is  not  affected  by  concealment  of  the  fact.''    . 

A  corporation  may  enter  into  an  agreement  with  its  stockholders 
to  do  or  to  refrain  from  doing  something  when  such  action  or 
abstention  is  not  contrary  to  statute  or  public  policy.' 

To  entitle  a  stockholder  to  sue  to  recover  money  paid  by  the  cor- 
poration to  another  stockholder  under  a  contract,  the  corporation 
must  return  the  consideration  received  by  it;  and  it  has  been  held, 
therefore,  that  where  a  corporation  has  paid  money  to  a  stockholder 
in  consideration  of  his  guaranty  of  its  notes,  another  stockholder 
cannot  sue  to  compel  repayment  of  the  money  without  a  release  of  the 
guaranty.* 

The  principles  governing  contracts  and  other  dealings  between  a 
corporation  and  its  directors  or  other  officers  are  considered  in  an- 
other volume,^"  as  are  the  principles  governing  dealings  between  a 
corporation  and  its  promoters.^^ 

2  A  corporation  may  contract  with  4  See  §  4035,  infra. 

its  bondholders  who  own  all  the  stock.  5  Stewart  v.   Stewart  Hotel  Co.,  33 

Memphis  &  L.  E.  Co.  v.  Dow,  19  Fed.  Cal.  App.  167,  164  Pac.  620. 

388.  6  See  §  1662,  supra. 

3  See  §§2338-2344,  supra,  and  see  7  Box  v.  Mackay,  125  Cal.  57,  57 
S  4034,  infra.  Pac.  670. 

If    stockholders    undertake    to    dis-  8  Lun  v.  American  Wheel  &  Vehicle 

charge  the  functions  of  directors  and  Co.,  165  Cal.  657,  Ann.  Gas.  1915  A  816, 

conduct  the  aifairs  of  the  corporation,  133  Pac.  303. 

they  become  subject  to  the  same  trust  9  Wills  v.  Porter,  6  Cal.  Unrep.  Cas. 

relation,   which     precludes     directors  492,  61  Pae.  1109. 

from     contracting     with     themselves.  10  See    §§2330-2403,   supra. 

Grichtom  v.  Webb  Press  Co.,  113  La.  H  See   §§  132-166,  supra. 
167,  67  L.  E.  A.  76,  104  Am.  St.  Eep. 
500,  36  So.  926. 
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§  4031.  —  Loans  to  corporation.  A  stockholder  may  lend  money 
to,  or  make  advances  for,  the  corporation,  and  take  a  mortgage  or 
pledge  to  secure  the  same,  and,  in  the  absence  of  fraud;  he  has  the 
same  rights  under  his  contract  as  a  stranger  would  have,  both  as 
against  the  corporation,  the  other  stockholders,  and  creditors  of  the 
corporation.^*  If  a  stockholder  loans  money  to  his  corporation,  the 
corporation  is  his  debtor  to  the  same  extent  as  if  he  had  loaned  money 
to  a  third  person.^^  However,  loans  to  stockholders  are  sometimes 
prohibited  by  statute.^* 

§  4032.  —  Purchase,  sale  or  lease.  A  stockholder  may  sell  or  lease 
property  to  the  corporation  without  being  accountable  to  it  for 
profits  made  by  him  in  the  transaction,^*  or  may  purchase  property 
or  take  a  lease  from  it,^®  if  there  is  no  fraud  or  unfair  dealing.^''  In 
some  cases,  however,  on  the  theory  that  the  majority  stockholder  or 


12  United  States.  In  re  North  Caro- 
lina Car  Co.,  127  Fed.  178;  Hanchett  v. 
Blair,  100  Fed.  817;  Ryan  v.  Williams, 
100  Fed.  172.. 

Illinois.  Merriek  v.  Peru  Coal  Co., 
61  111.  472. 

New  Jersey.  Kane  v.  Lodor,  56  N. 
J.  Eq.  268,  38  Atl.  966. 

New  York.  Skinner  v.  Smith,  134 
N.  Y.  240,  31  N.  E.  911;  Duneomb  v. 
New  York,  H.  &  N.  E.  Co.,  84  N.  Y. 
190. 

Pennsylvania.  Gordon  v.  Preston, 
1  "Watts  385,  26  Am.  Dee.  75. 

Utah.  Busby  v.  Century  Gold  Min. 
Co.,  27  Utah  231,  75  Pae.  725. 

A  stockholder  may  furnish  money 
to  carry  on  the  legitimate  business 
of  the  corporation,  so  as  to  create  a 
valid  debt.  St.  Louis  Iron  &  Machine 
Works  V.  Kimball,  53  HI.  App.  636. 

ISDemple  v.  Carroll,  21  Wyo.  447, 
135  Pac.  117,  133  Pac.  137. 

11  See  §  949,  supra. 

16  New  York.  Gamble  v.  Queens 
County  Water  Co.,  123  N.  Y.  91,  9  L. 
E..  A.  527,  25  N.  E.  201. 

Oregon.  Martin  v.  Eagle  Develop- 
ment Co.,  41  Ore.  448,  69  Pae.  216. 

Pennsylvania.  Wolf  v.  Pennsylva- 
nia E.  Co.,  195  Pa.  St.  91,  45  Atl. 
936;    Eussell   v.    Eock    Eun    Fuel-Gas 


Co.,  184  Pa.  St.  102,  39  Atl.  21;  Dens- 
more  Oil  Co.  v.  Densmore,  64  Pa.  St. 
43;  Simons  v.  Vulcan  Oil  &  Mining 
Co.,  61  Pa.  St.  202,  100  Am.  Dec. 
628. 

Virginia.  Central  Land  Co.  v. 
Obenehain,  92  Va.  130,  22  S.  E.  876. 

Waslilngton.  Baker  v.  Seattle-Ta- 
coma  Power  Co.,  61  Wash.  578,  Ann. 
Cas.  1912  C  859,  112  Pae.  649. 

West  Virginia.  Eiehardson  v.  Gra- 
ham, 45  W.  Va.  134,  30  S.  E.  92. 

Wisconsin.  Milwaukee  Cold  Stor- 
age Co.  v.  Dexter,  99  Wis.  214,  40  L. 
E.  A.  837,  74  N.  W.  976. 

England.  Ladywell  Min.  Co.  '  v. 
Brookes,  34  Ch.  Div.  398. 

16Eyan  v.  Williams,  100  Fed.  172; 
Eobinson  v.  Muir,  151  Gal.  118,  90 
Pac.  521;  Forrest  v.  Nebraska  Hard- 
ware Co.,  91  Neb.  735,  137  N.  W.  839; 
Davis  V.  Nueces  Valley  Irrigation  Co., 
103  Tex.  243,  126  S.  W.  4. 

Compare  Chicago  Hansom  Cab  Co. 
V.  Yerkes,  141  111.  320,  33  Am.  St.  Eep. 
315,  30  N.  E.  667. 

A  corporation  may  sell  and  convey 
all  its  corporate  property  to  a  stock- 
holder. Werle  v.  Northwestern  Flint 
&  Sandpaper  Co.,  125  Wis.  534,  104  N. 
W.  743. 

17  See  §  4035,  infra. 
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stockholders  represent  both  sides  of  the  contract,  it  is  held  that, 
because  the  same  person  cannot  be  both  buyer  and  seller  in  the 
same  transaction,  the  majority  stockholder  or  stockholders  cannot 
authorize  by  his  or  their  vote  a  sale  to  himself  or  themselves,  even 
though,  it  seems,  the  price  is  a  fair  one  and  there  is  no  actual  fraud ;  ^* 
ajid  the  same  rule  has  been  applied-  to  a  lease.^^  Thus,  where  one 
company  obtained  a  majority  of  the  stock  of  another  company  for 
the  purpose  of  control,  and  then  obtains  a  lease  of  the  property  of  the 
controlled  company,  it  was  held  in  Colorado  that  since  the  lessee  com- 
pany was  in  law  -and  in  fact  both  parties  to  the  lease,  it  was  void 
without  regard  to  whether  the  lessee  was  guilty  of  any  actual  fraud 
in  obtaining  the  lease.^  A  fortiori,  such  a  lease  may  be  set  aside 
where  actually  a  fraud  upon  minority  stockholders.^^  In  Maryland, 
however,  it  is  held  that  a  minority  stockholder  cannot  enjoin  the 
leasing  of  the  property  of  another  corporation  by  "his  corporation, 
although  the  majority  stockholders  of  the  two  companies  are  identical, 
merely  because  the  lease  will  be  most  advantageous  to  the  lessqr 
,  company,  where  there  is  no  proof  of  fraud  or  illegality .^^ 

If  a  stockholder,  or  a  combination  of  stockholders,  purchases  at  a 
public  sale,  all  the  property  of  the  corporation,  where  the  sale  is 
authorized, by  the  stockholders  as  a  whole,  a  stockholder  cannot  object 
to  the  purchase  where  not  shown  to  be  oppressive  or  in  bad  faith, 
where  the  property  appears  to  have  sold  for  all  it  was  worth.^^  How- 
ever, conditions  may  be  such,  where  a  majority  combine  to  control 
a  corporation  and  purchase  the  property  for  themselves,  that  minority 
stockholders  may  participate  in  the  benefits  of  the  purchase.^* 

A  corporation  may  sell  personal  property  to  a  stockholder  to  be 
paid  for  in  part  out  of  future  dividends  on  his  stock ;  and  the  stock- 
holder cannot  be  held  liable  on  an  implied  contract  where  the  cor- 
poration became  insolvent  and  never  paid  any  dividends.^ 

18  Chicago  Hansom  Cab  Co.  v.  21  Meeker  v.  Winthrop  Iron  Co.,  17 
Yerkes,  141  ni.  320,  33  Am.  St.  Eep.      Fed.  48. 

315,  30  N.  E.   667 ;   Robertson  v.  H.  88  Shaw  v.  Davis,  78  Md.  308,  23  L. 

E.  Bueklen  &  Co.,  107  111.  App.  369;  E.  A.  294,  28  Atl.  619. 

Groodin  v.  Cincinnati  &  W.  Canal  Co.,  v     23  Hayden    v.    Official    Hotel    Red- 

18    Ohio    St.    169,    98    Am.    Dec.    95,  Book  &  Directory  Co.,  42  Fed.  875. 

where,    however,    the    sale    was    far  24Ervin  v.  Oregon  Ry.  &  Nav.  Co., 

below  the  actual  value  of  the  prop-  27  Fed.  625. 

erty;  Eeilly  v.  Oglebay,  25  W.  Va.  36.  26  Hathaway  v.  Vaughan,  162  Mich. 

19  Glengary     Consol.    Min.     Co.     v.  269,  127  N.  W.  337. 
Boehmer,  28  Colo.  1,  62  Pac.  839. 

20  Glengary  Consol.  Min.  Co.  v.  Boeh- 
mer, 28  Colo.  1,  62  Pac.  839. 
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§  4033.  —  Guaranty  of  corporate  debts.  A  stockholder  may  guar- 
antee the  notes  of  the  corporation,  and  take  a  mortgage  or  pledge 
to  secure  or  indemnify  him,^^  or  the  corporation  may  pay  a  debt  due 
him  before  maturity  in  consideration  of  his  guaranty .^^ 

§  4034.  —  Where  stockholder  represents  both  parties  to  contract. 

There  are  some  decisions  holding  that  where  the  majority  stock- 
holders, in  fact,  represent  both  parties  to.  a  contract,  i.  e.,  both  the 
corporation  and  themselves,  the  contract  is  "void."^'  This  rule, 
however,  is  opposed  to  the  weight  of  authority  as  governing  contracts 
between  corporate  "officers"  personally  and  their  corporation,  where 
they  act  for  the  corporation  in  entering  into  the  contract,"*  and  the 
majority  rule  governing  contracts  of  officers  doubtlessly  is  applicable 
to  contracts  by  stockholders  so  that  the  contracts  are  at  most  voidable 
rather  than  void.^" 

A  majority  stockholder  may,  in  effect,  contract  with  himself,  by 
yoting  to  ratify  a  contract  made  between  the  corporation,  as  repre- 
sented by  its  directors,  and  himself,  where  there  is  no  fraud  or  bad 
faith.  For  instance,  in  England,  where  a  director  contracted  with 
his  colleagues  to  sell  to  the  company  a  certain  vessel,  and  the  con- 
tract, while  a  fair  one,  was  deemed  voidable  because  of  the  relation- 
ship of  the  parties,  it  was  held  that  the  contract  might  be  ratified 
by  the  vote  of  the  vendor  director  as  the  majority  stockholder  at  a 
stockholders'  meeting.^^ 

§  4035.  —  Frauds  upon  other  stockholders.  While  a  stockholder 
may  deal  with  the  corporation,  the  dealing  must  be  fair  and  free  from 

26  Kingman  &  Co.  v.  Cornell-Teb-  254;  Goodin  v.  Cincinnati  &  W.  Canal 
betts  Machine  &  Buggy  Co.,  150  Mo.  Co.,  18  Ohio  St.  169,  98  Am.  Dec.  95; 
282,  51  S.  "W.  727.  Wilson     v.     Proprietors     of     Central 

27  Wills  V.  Porter,  6  Cal.  Unrep.  Bridge,  9  B.  I.  590;  Eeilly  v.  Ogle- 
Cas.  492,  61  Pae.  1109.  bay,  25  W.  Va.  36. 

28  See  Banks  v.  Judai,  8  Conn.  A  contract  between  a  corporation 
145.  and   one   of  its  stockholders,  entered 

In  Colorado  a  lease  by  the  majority  into  through  directors  to  whom  such 
tc  itself  was  said  to  be  void  (Glen-  stockholder  has  assigned  part  of  his 
gary  Consol.  Min.  Co.  v.  Boehmer,  28  3tock  in  nominal  amounts  in  order  to 
Colo.  1,  62  Pac.  839),  but  what  was  make  them  eligible  as  directors,  is, 
undoubtedly  meant  was  that  it  was  in  effect,  a  contract  by  the  stock- 
voidable  without  regard  to  fraud.  holder  with  himself,  and,  if  designed 

29  See  §  2333,  supra.  to    produce    a    profit    for    the    stock- 

30  See  Chicago  Hansom  Cab  Co.  v.  holder,  is  a  fraud  on  the  corporation. 
Yerkes,  141  111.  320,  33  Am.  St.  Eep.  •  Jones  v.  Green,  129  Mich.  203,  95  Am. 
315,  30  N.   E.   667;   Bossing  v.   State  St.  Eep.  433,  88  N.  W.  1047. 

Bank  of  Bode,  —  Iowa  — ,  165  N.  W.  31  North-West  Transp.  Co.  v.  Beat- 
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actual  fraud.  If  the  owners  of  a  majority  of  the  stock  of  a  corpora- 
tion take  advantage  of  their  position  and  of  their  influence  over  the 
directors  or  other  offlcers,  to  o.btain  an  inequitable  contract  with  or 
conveyance  or  lease  from  the  corporation,  they  perpetrate  a  fraud 
upon  the  minority,  and  the  contract,  lease  or  conveyance  will  be  set 
aside  in  equity  at  the  suit  of  dissenting  stockholders.'^  For  instance, 
the  majority,  where  unable  to  obtain  a  renewal  of  a  lease,  cannot, 
after  purchasing  stock  control  of  the  lessor  corporation,  obtain  a  lease 
at  a  fixed  royalty  unfair  to  the  minority  stockholders.'*  Moreover, 
a  person  who,  although  not  an  officer  or  agent  of  a  corporation,  by  his 
position  as  a  large  stockholder,  exercised  a  controlling  influence  on  the 
company,  must  show  that  transactions  between  the  company  and  him- 
self, by  which 'he  has  proflted,  were  fair.'*  However,  there  is  no 
presumption  of  fraud  in  a  contract  between  a  corporation  and  a 
majority  stockholder,  merely  because  of  the  relationship  of  the 
parties.'* 

While  a  majority  may  lawfully  contract  with  their  corporafion,  yet 
such  a  contract  "will  be  scrutinized  with  much  greater  care  than  if 
made  with  a  third  party, "'^  and  "unless  it  appears  that  it  was 
made  honestly  and  for  an  adequate  consideration  a  court  of  equity 


ty,  L.  E.  12  App.  Gas.  589,  and  pee 
§  4030,  supra. 

32  United  States.  Sogers  v.  Nash- 
ville, C.  &  St.  L.  Ry.  Co.,  91  Fed. 
299;  Earle  v.  Seattle,  L.  S.  &  B.  By. 
Co.,  56  Fed.  909;  Davis  v.  Memphis 
City  Ey.  Co.,  22  Ted.  883;  Meeker  v. 
Winthrop  Iron  Co.,  17  Fed.  48;  Sell- 
ers V.  Phoenix  Iron  Co.,.  13  Fed.  20. 

Ala1)ama.  Greorge  v.  Central  Bail- 
road  &  Banking  Co.,  101  Ala.  607,  14 
So.  752. 

Illinois.  Chicago  Hansom  Cab  Co. 
V.  Terkes,  141  Dl.  320,  33  Am.  St.  Sep. 
315,  30  N.  E.  667. 

New  Hampshire.  Pearson  v.  Con- 
cord E.  Corporation,  62  N.  H.  537, 
13  Am.  St.  Eep.  590. 

New  Jersey.  Cook  v.  Anderson  Food 
Co.,  69  N.  J.  Eq.  660,  61  Atl.  449. 

New  York.  Currier  v.  New  Tork, 
W.  S.  &  B.  B.  Co.,  35  Hun  355. 

Pennsylvania.  Eussell  v.  Boek  Bun 
Fuel-Gas  Co.,  184  Pa.  St.  102,  39  Atl. 
21, 


S3  Meeker  v.  Winthrop  Iron  Co.,  17 
Fed.  48. 

34  Eussell  V.  Bock  Bun  Fuel-Gas 
Co.,  184  Pa.  St.  102,  39  Atl.  21. 

The  burden  of  proving  that  the 
amount  received-  for  the  property  was 
its  full  value  is  on  the  majority  stock- 
holders where  they  transfer  all  the 
corporate  property  to  a  new  company 
in  which  they  become  stockholders 
and  the  owners  of  a  controlling  inter- 
est, where  the  transfer  is  attacked 
by  minority  stockholders  who  are 
frozen  out '  and  the  majority  set  up 
the  defense  that  the  consideration 
was  adequate.  Stebbins  v.  Michigan 
Wheelbarrow  &  Truck  Co.,  212  Fed. 
19,  rev'g  on  other  grounds  191  Fed. 
238. 

SSBothchild  v.  Memphis  &  G.  B. 
Co.,  113  Fed.  476,  applying  rule  to 
purchase  by  majority  stockholder  of 
all  the  corporate  property. 

36  Mumf  ord  v.  Ecuador  Develop- 
ment Co.,  Ill  Fed.  639. 
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will  interpose  to  prevent  such  contract  from  being  used  oppressively 
and  in  violation  of  the  rights  of  the  minority.  It  matters  not  ia 
what  form  these  rights  are  invaded;  it  is  the  business  of  equity  to 
penetrate  through  subterfuges  and  discover  the  actual  transaction 
stripped  of  its  disguises."*''  In  other  words,  transactions  between 
a  majority  stockholder  and  the  corporation,  while  not  void,  "will  be 
viewed  by  the  courts  with  jealousy  and  set  aside  on  slight  grounds."  '* 
In  another  case,  it  was  said  that  a  stockholder,  contracting  with  his 
corporation,  "is  properly  held  to  a  larger  measure  of  candor  and 
good  faith  than  if  he  were  not  a  stockholder."  *' 

A  sale  of  the  corporate  property  to  majority  stockholders  for  a 
wholly  inadequate  consideration  is  voidable  at  the  suit  of  minority 
stockholders,*"  whether  the  sale  be  directly  to  themselves  or  to  a 
corporation  organized  by  them  or  to  another  corporation  in  which 
they  are  stockholders.*'  So  it  is  a  fraud  for  a  majority  stockholder 
to  sell  all  the  property  of  the  corporation  to  himself,  although  for 
its  fair  value,  where  he  knows  that  the  corporation  can  obtain  a" 
much  larger  sum  for  the  property.*^  Such  a  sale,  although  fraudu- 
lent, is  voidable  a,nd  not  void.**  So  it  is  a  fraud  for  majority  stock- 
holders to  authorize  the  purchase  of  their  stock,  or  the  stock  of  certain 
stockholders,  by  a  transfer  of  nearly  all  of  the  corporate  assets,  since 
thereby  favoring  a  part  of  the  stockholders.**  The  fraud  on  the 
part  of  majority  stockholders  may  also  take  the  form  of  voting  them- 
selves, as  officers  or  otherwise,  exorbitant  or  unreasonable  salaries.*' 

37  Mumf ord    v.    Ecuador    Develop-  corporate  property  to  themselves  at  an 

ment  Co.,  Ill  Fed.  639.  unfair   appraisal.     Hayden  v.   Official 

SSEothohild    v.    Memphis    &    C.    E.  Hotel   Eed-Book   &  Directory   Co.,  42 

Co.,  113  Fed.  476,  481.  Fed.  875;  Ervin  v.  Oregon  Ey.  &  Nav. 

39  Twin-Lick  Oil  Co.  of  West  Vir-  Co.,  20  Fed.  577. 

ginia  v.  Marbury,  91  U.  S.  587,  590,  41  Hinds  v.'  Fishkill  &  M.  Equitable 

23  L.  Ed.  328;  Atwater  v.  American  Gas  Co.,  96  N.  Y.  App.  Div.  14,  88  N. 

Exch.  Nat.  Bank  of  Chicago,  152  111.  Y.  Supp.  954. 

605,  615,  38  N.  E.  1017,  rev  'g  40  111.  42  Wheeler    v.    Abilene    Nat.    Bank 

App.  501.  Bldg.  Co.,  159  Fed.  391,  16  L.  E.  A. 

40  Jones    V.    Missouri-Edison    Elee.  (N.  S.)  892,  14  Ann.  Cas.  917. 

Co.,  144  Fed.  765;  Mumf  ord  v.  Ecua-  43  wheeler    v.    Abilene    Nat.   Bank 

dor   Development   Co.,   Ill  Fed.   639;  Bldg.  Co.,  159  Fed.  391,  16  L.  E.  A. 

Andrews    v.    Sumter    Commercial    &  (N.  S.)  892,  14  Ann.  Cas.  917. 

Eeal  Estate  Co.,  87  S.  C.  301,  69  S.  E.  44  Lowe   v.  Pioneer   Threshing  Co., 

604,   holding   that   minority   may   en-  70  Fed.  646. 

join  such  a  transfer.    See  also  Wilson  46  Beha  v.  Martin,  161  Ky.  838,  171 

v.  Proprietors  of  Central  Bridge,  9  R.  S.  W.  393;  Hampton  v.  Buchanan,  51 

I.  590,  600.  Wash.  155,  98  Pac.  374. 

The   majority   stockholders,   on  dis-  If  the  majority  stockholders,  as  di- 

solvirig  a  corporation,  cannot  sell  the  rectors,  vote  themselves  salaries,  the 
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So  the  majority  have  no  right,  against  the  minority,  to  pay  gratuities 
to  one  of  their  number.*® 

On  the  other  hand,  it  is  not  fraudulent  for  a  majority  of  the  stock- 
holders to  purchase  property  needed  by  the  corporation,  at  a  time 
when  it  had  no  money  to  make  the  purchase,  and  thereafter,  on  fully 
disclosing  all  the  facts,  to  sell  it  to  the  corporation  at  a  large  profit 
although  at  its  fair  value.*'  So  it  is  not  a  fraud  for  a  stockholder  .to 
vote  in  favor  of  a  contract  between  the  corporation  and  himself  or  a 
firm  or  company  in  which  he  is  financially  interested ;  and  this  is  true 
although  the  stockholder  or  stockholders  contracting  with,  the  cor- 
poration, and  voting  as  stockholders  in  favor  of  such  contract;  own  a 
majority  of  the  stock,  unless  such  action  is  "so  detrimental  to  the 
interests  of  the  corporation  itself,  as  to  lead  to  the  necessary  in- 
ference that  the  interests  of  the  majority  of  the  stockholders  lie 
wholly  outside  of  and  in  opposition  to"  the  interests  of  the  corporation 
and  of  the  minority  of  the  shareholders,  and  that  their  action  is  a 
wanton  or  fraudulent  destruction  of  the  rights  of  such  minority. ' '  *' 
If  a  stockholder  sells  property  owned  by  him  to  the  company,  there  is 
no  fraud,  in  any  event,  because  he  obtains  a  fair  profit  in  the  trans- 
action, where  the  price  is  not  in  excess  of  "the  fair  value  of  the  prop- 
erty to  the  company  considering  its  proposed  use  by  it,  and  the 
.general  purpose  for  which  the  company  is  organized. ' '  *' 

§4036.  — Operation  and  effect.  Where  a  stockholder  makes  a 
contract  with  his  corporation,  such  contracts  must  be  construed  and 

reasonableness    of    such   salaries   will  It  does  not  lie  within  the  power  of 

be  inquired  into  on  the  application  of  a   majority    stockholder    to    establish 

minority  stockholders.     Beha  -v.  Mar-  for    himself    a    salary    which    eonsti- 

tin,  161  Ky.  838,  171  S.  W.  393.    See  tutes  a  .virtual   appropriation   of  the 

generally  §  2755,  supra.  corporate  assets.     Lillard  v.  Oil,  Paint 

So  relief  may  be  granted  where  the  &  Drug  Co.,  70  N.  J.  Eq.  197,  58  Atl. 

chief   stockholder    of    a    corporation,  188,  56  Atl.  254. 

who  is  also  president,  induces  the  di-  46  G.  W.  Jones  Lumber  Co.  v.  Wisar- 

rectors,  who   are  under  his  influence  kana  Lumber  Co.,  125  Ark.  65,  187  S. 

and  control,  to  vote  him  a  large  sal-  W.  1068. 

ary.    Davis  v.  Memphis  City  Ey.  Co.,  47  Baker    v.    Seattle-Taeoma   Power 

22  Fed.-  883.     See  also  Miner  v.  Belle  Co.,  61  Wash.  578,  Ann.  Cajs.  1912  C 

Isle  lee  Co.,  93  Mich.  97,  17  L.  E.  A.  859,  112  Pae.  647. 

412,  53  N.  W.  218.  4*  Gamble  v.  Queens  County  Water 

So  there  is  fraud  where  a  majority  Co.,  123  N.  T.  91,  9  L.  E.  A.  527,  25 

of  the  stock  is  held  by  one  family,  N.  E.  201,  and  see  §  3997,  supra, 

and  they  cause  the  profits  to  be  vot-  49  Gamble  v.  Queens  County  Water 

ed   away   in   salaries    to  'themselves.  Co.,  123  N.  T.  91,  103,  9  L.  E.  A.  527, 

Sellers  v.  Phoenix  Iron  Co.,  13  Fed.  25  N.  E.  201. 
20. 
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carried  into  effect  in  the  same  manner  as  contracts  between  other 
parties ;  and  the  votes  and  acts  of  the  corporation  can  have  no  effect 
to  deprive  the  stockholder,  of  rights  which  he  claims,  not  as  a  stock- 
holder, but  as  a  contractor  with  the  corporation.^'*  A  contract  be- 
tween a  corporation  and  a  stockholder,  imder  which  he  agrees  to 
serve  as  an  officer  and  assign  to  the  company  all  his  future  inven- 
tions, is  not  terminated  by  his  voluntary  resignation  as  such  officer.^^ 

§4037.  Dealings  betvsreen  corpoiutions  where  one  owns  majority 
of  stock  of  another.  If  a  corporation  owns  a  majority  of  stock  of 
another  corporation,  and  actually  controls  it  by  the  election  of  a 
majority  of  the  board  of  directors,  there  is  no  question  but  that  the 
controlling  corporation  stands  in  the  position  of  a  trustee.*^  Under 
some  authorities,  it  would  undoubtedly  be  held  that  any  dealings 
between  the  two  corporations  are  voidable  because  in  effect  it  is  a 
case  of  the  same  parties  on  both  sides  of  the  contract,^*  but  ordinarily 
the  view  taken  is  that  contracts  between  the  two  corporations  are  valid 
if  there  is  no  bad  faith,  oppression  or  fraud,  but  that  such  contracts 
will  be  closely  scrutinized  to  see  that  they  are  fair,  and  are  subject 
to  attack  by  minority  stockholders  if  unfair  to  them.** 

§  4038.  Dealings  between  corporation  and  another  company  con- 
trolled by  majority  stockholders  of  first  company.  What  has  been 
said  about  close  scrutiny  of  contracts  between  majority  stockholders 
and  the  corporation**  applies  with  particular  force  to  contracts  be- 
tween majority  stockholders,  as  representing  the  corporation  on  one 
side,  and  on  the  other  side  another  corpora,tion  which  they  control 
or  are  largely  interested  in.**  The  most  usual  illustration  is  a  sale 
of  all  the  corporate  property  effected  by  the  majority  stockholders  to 
a  corporation  in  which  they  are  large  stockholders*''    Now  such  a 

50  Eevere  v.  Boston  Copper  Co.,  15  nevertheless  deal  with  each  other ;  but 

Pick.  (Mass.)   351,  363.  such  transactions  will  be  closely  geru- 

Bl  Bates  V.  Bates  Maeh.  Co.,  120  Dl.  tinized    where    attacked   by   minority 

App.  563.  .  stockholders  who  claim  fraud  on  the 

B2  See  §  3973,  supra.  part  of  the  majority  and  controlling 

53  See  §  4034,  supra.  stockholders.     Smith     v.     Stone,     21 

54 Farmers'    Loan    &    Trust    Co.    v.  Wyo.  62,  128  Pae.  612. 

New  York  &  N.  E.  Co.,  150  N.  T.  410,  Leases,  see  §4032,  supra. 

34  L.  E.  A.  76,  55  Am.  St.  Eep.  689,  57  The   goT^erning  rule  is  that  ma- 

44  N.  E.  1043,  and  see  §  4035,  supra.  jority  stockholders,  if  they  authorize 

55  See  §4030,  supra.  a    transfer 'of   corporate   property  to 

56  If  two  corporations  are  controlled  themselves  or  to  another  corporation  in 
by   the   same  stockholders,  they  may  which  they  are  interested,  will  not  be 

6848 


Ch.  56] 


Stock  and  Stockholdees 


[§  4039 


contract,  unless  it  be  deemed  voidable  merely  because  the  majority 
stockholders  repo'esent  both  sides  to  the  contract,^*  is  not  presump- 
tively fraudulent  but  is  valid  unless  it  is  unfair  to  the  minority.** 
However,  when  attacked  by  minority  stockholders,  the  courts  are 
diligent  to  protect  them  against  any  fraud  or  unfairness  whereby 
one  company  is  benefited  at  the  expense  of  the  other ;  and  the  burden 
of  proving  such  contracts  fair  is  on  the  majority  stockholders,  at 
least  where  it  is  sought  by  minority  stockholders  to  enjoin  the  com- 
pletion of  the  contract.*" 

§  4039.  Right  of  stockholder,  as  a^ent  of  third  person,  to  sell  to 
corporation.  A  sale  by  an  agent  to  a  corporation  in  which  he  is 
a  stockholder,  without  disclosing  to  his  principal  the  fact  that  he  is  a 
stockholder  and  receiving  the*  consent  of  his  principal  to  such  sale, 


permitted  to  hald  the  property  or  will 
be  held  liable  for  the  breach  of  trust, 
provided  the  transfer  is  inequitable  or 
for  less  than  the  real  value,  on  the 
theory  that  the  majority  stockholders 
are  trustees  and  the  minority  stock- 
holders are  the  cestuis  que  trustent, 
and  trustees  will  not  be  permitted,  to 
the  detriment  of  their  cestuis  que 
trustent,  to  purchase  and  hold  the 
trust  property.  Stebbins  v.  Michigan 
Wheelbarrow  &  Truck  Co.,  212  Fed. 
19,  rev'g  on  other  grounds  191  Fed. 
238. 

Where  majority  stockholders  au- 
thorize and  effect  a  transfer  of  all  the 
corporate  property  to  a  new  corpora- 
tion in  which  they  becorme  interested, 
as  stockholders,  for  a  sum  less  than 
the  full  value  of  the  property,  without 
giving  any  interest  in  the  new  com- 
pany to  the  minority  stockholders, 
the  latter  may  recover  their  propor- 
tionate share  of  the  value  of  the  cor- 
porate property  in  excess  of  the  value 
at  which  it  was  taken  over,  from  the 
new  company  and  the  majority  stock- 
holders of  the  old  company  who  be- 
came stockholders  in  the  new  com- 
pany. Stebbins  v.  Michigan  Wheel- 
barrow &  Truck  Co.,  212  Fed.  19,  rev  'g 
191-  Fed.  238,  but  holding  not  liable 
stockholders  who  voted  with  the  ma- 


jority but  did  not  become  stockhold- 
ers in  the  new  company. 

A  sale  of  corporate  property  by  the 
majority  to  himself  or  themselves,  di- 
rectly or  indirectly,  is  voidable  al- 
though the  fair  market  value  is  paid 
therefor,  where 'a  higher  price  could 
have  been  obtained  from  another. 
Wheeler  v.  Abilene  Nat.  Bank  Bldg. 
Co.,  159  Fed.  391,  16  L.  E.  A.  (N.  S.) 
892,  14  Ann.  Cas.  917. 

88  See  §  4034,  supra. 

B9  Corporations  controlled  by  the 
same  stockholders  may  contract  with 
each  other  and  such  contracts  will  not 
be  interfered  with  by  the  courts  un- 
less the  contracts  are  dishonest  or 
fraudulently  oppressive  to  the  minor- 
ity. Smith  V.  Chase  &  Baker  Piano 
Mfg.  Co.,  197  Fed.  466. 

Majority  stockholders  may  sell  the 
corporate  assets  to  another  corpora- 
tion in  which  they  are  interested 
where  the  price  paid  is  fair,  the  sale 
was  necessary  because  of  financial  em- 
barrassment, and  the  minority  stock- 
holders refused  to  join  in  a  reason- 
able plan  to  save  the  investment  and 
avoid  a  sale.  Marks  v.  Merrill  Pa- 
per Co.,  203  Fed.  16,  188  Fed.  850. 

60  Geddes  v.  Anaconda  Copper  Min. 
Co.,  197  Fed.  860. 
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is  valid  against  the  principal  unless  the  latter  shows  that  some  preju- 
dice or  injury  resulted  to  him  from  the  fact  that  his  agent  was  thus 
related  to  the  purchasing  corporation.®^ 

§4040.  Recovery  on  implied  contract— In  geo&ral.  In  a  proper 
case,  an  implied  contract  to  pay  a  stockholder  arises  in  his  favor 
against  the  corporation.  If  a  contract  with  a  stockholder  is  declared 
void  by  the  courts,  because  in  effect  a  contract  with  himself,  it  seems 
that  he  should  be  reimbursed  for  all  money  expended  by  him  in  good 
faith  and  pursuant  to  the  contract.®^ 

§  4041.  —  For  personal  services.  It  is  well  settled  that  when  a 
stockholder,  who  is  not  a  director  or  other  officer,  renders  a  service  to 
the  corporation  by  proper  request  or  authority,  a  contract  is  implied 
to  pay  the  reasonable  value  of  his  services,  unless  the  circumstances 
negative  such  implication,  as  by  showing  that  the  services  were  to  be 
gratuitous.®*  So  far  as  the  relationship  of  a  stockholder  is  concerned, 
its  only  importance  is  evidentiary  upon  the  question  whether  any 
implied  promise  ever  existed  to  pay  for  the  services.®* 

Implied  contracts  to  pay  for  services  of  corporate  officers  have  been 
considered  in  a  preceding  volume.®^ 

§  4042.  Individual  profits.  If  stockholders  may  deal  with  the  cor- 
poration, it  follows  that  their  profits  made  in  such -deals  belong  to 
them  personally  and  the  other  stockholders  have  no  interest  therein. 
Majority  stockholders  may  deal  with  the  corporation,  where  they  act 
in  good  faith  and  after  a  full  disclosure,  and  cannot  be  compelled 
to  account  to  the  other  stockholders  for  profits  made  in  the  deal.®® 
Thus,  a  sale  by  majority  stockholders  to  the  corporation  is  valid, 
where  the  price  is  a  fair  one,  notwithstanding  the  vendors  make  a 
large  profit  from  the  sale.®'' 

On  the  other  hand,  a  stockholder  who  joins  with  the  others  in 
selling  all  the  corporate  property,  cannot,  by  a  secret  agreement, 

filWann    v.    ScuUin,    210    Mo.   429,  Co.  v.   Nees,   63   Ind.  245.     Compare 

109  8.  W.  688.  Sidway  v.  Missouri  Land  &  Live  Stock 

62  Jones    v.    Green,   129    Mich.   203,  Co.,  187  Mo.  649,  86  S.  W.  150. 

95  Am.  St.  Eep.  433,  88  N.  W.  1047.  64  Allen   v.    Central   Counties  Land 

63Spenoe's   Adm'r    v.   Whitaker,   3  Co.,  21  Gal.  App.  163,  131  Pae.  78. 

Port.    (Ala.)    297;   Barker  v.  Cairo   &  6B  See  §§2738-2742,  supra. 

P.  E.  Co.,  3  Thcraip.  &  C.  (N.  Y.)  328;  66Barr    v.    Pittsburgh    Plate-Glass 

Goodin  v.  Dix:ie-Portland  Cement  Co.,  Co.,  57  Fed.  86. 

79  W.  Va.  83,  90  S.  E.  544;  Hjorth  Oil  67  See     Baker     v.     Seattle-Tacoma 

Co.   V.   Curtis,  —  Wyo.  — ,   163   Pae.  Power  Co.,   61   Wash.   578,  Ann.  Gafl. 

362.    See    aJso    Tell    City    Furniture  1912  C  859,  112  Pae.  647. 
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retain  for  his  own  benefit  an  additional  sum  but  must  account  there- 
for to  the  other  stockholders.^*  Moreover,  if  a  majority  stockholder 
acts  as  a  trustee  in  dealing  with  the  corporate  property,  profits  made 
by  him  belong  to  the  corporation  the  same  as  if  he  was  an  officer  act- 
ing as  such.®* 

§  4043.  Knowledge  of  corporate  affairs  as  imputable  to  stock- 
holders dealing  with  corporation.  Stockholders  or  members  of  a  cor- 
poration are  presumed  to  know  the  provisions  of  the  by-laws  of  the 
corporation.'''''  However,  as  said  by  Judge  Cooley,  "a  corporator  is  not 
charged  with  constructive  notice  of  corporate  acts,  and  may  deal 
with  the  corporation  as  a  stranger  may,  where  his  personal  connec- 
tion with  corporate  action  is  not  such  as  to  notify  him  of  reasons  to 
the  contrary."  ''^  In  other  words  a  stockholder,  because  of  his  status, 
ordinarily  is  not  chargeable,  as  a  mattei*  of  law,  with  knowledge  of 
the  internal  affairs  of  the  corporation,'"'  especially  if  he  holds  his  stock 
as  a  mere  pledgee.'"  A  stockholder  is  not  bound  to  the  strict  rule 
as  to  knowledge  of  the  affairs  of  a  corporation  that  applies  to  directors 
and  officers.''* 

§  4044.  Purchase  of  corporate  property  at  forced  sale  or  of  claims 
against  the  corporation.  That  a  stockhplder,  regardless  of  the 
amount  of  stock  he  holds,  may  purchase  adverse  claims  against  the 
corporation  and  enfoi-ce  them,  where  there  is  no  fraud,  is  undoubted,''^ 
although  a  different  question  arises  where  the  stockhdlder  is  also  an 
officer  of  the  corporation.''®    So  it  seems  that  a  stockholder  may  pur- 

68  Synnott  v.  Cummings,  116  Fed.  40.  Trust  Co.  v.  New  York  &  N.  E.  Co.,  78 

69  See  §§2303-2324,  supra.  Hun  (N.  Y.)  213,  28  N.  Y.  Supp.  933, 

70  See  §  500,  supra.  and  see  §  1003,  supra. 

71  Rice  V.  Peninsular  Club,  52  Mich.  However,  majority  stockholders  can- 
87,  17  N.  W.  87.  not    obtain   the    benefit    of    outstand- 

78  Tarbox  v.  Gorman,  31  Minn.  62,  ing  notes  of  the  corporation  purchased 

16  N.  W.  466;  Pearsall  v.  Western  IT.  by  them  at  a  discount  where  the  offer 

Tel.  Co.,  124  N.  Y.  256,   21  Am.   St.  to  sell  was  originally  made  to  the  cor- 

Eep.  662,  26  N.  E.  534,  aff'g  44  Hun  poration  which  was  able  to  make  the 

532;,. Union  Canal  Co.  V.  Loyd,  4  Watts  purchase,  but  was  changed  to  a  per- 

&  S.  (Pa.)  393.  sonal  offer  at  the  request  of  the  pur- 

73  Baker  v.  Woolston,  27  Kan.  185.  chafing  stockholders.     Young   v.    Co- 

74  Appeal  of  Bldg.  Ass'n,  23  Pitts.  lumbia  Land  &  Investment  Co.,  53 
Leg.  J.  0.  S.  (Pa.)  324.  Ore.  438,  133  Am.  St.  Rep.  844,  101 

75  See  Ellis  v.  Chicago  &  N.  W.  Ry.  Pac.  212,  99  Pac.  936. 

Co.,  —  Wis.  — ;  167  N.  W.  1048.  Rights   in    case    of   insolvency,   see 

A  stockholder  may  purchase  bonds      chapter  on  Insolvency, 
of  his  corporation.     Farmers'  Loan  &  76  See   §§2288-2290,   supra. 
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chase  corporate  property  at  a  judicial,  execution  or  tax  sale,"  at 
least  where  he  is  not  a  majority  stockholder  actually  in  control  of 
the  corporation,'"  although  there  is  some  conflict  of  opinion  where 
the  stockholder  is  also  an  officer  of  the  corporation.™  Thus,  a  stock- 
holder, even  though  he  owns  a  majority  of  the  stock,  may  purchase 
at  a  foreclosure  sale  under  a  mortgage  of  corporate  property.** 

§  4045,  Stockholders  as  creditors — Right  to  become  creditors.    A 

stockholder  may  become  a  creditor  of  the  corporation,*!  and  when  he 
does  become  a  creditor  he  stands  on  the  same  footing  as  other 
creditors. 

« 

§  4046.  —  Rights  as  creditor.  A  stockholder  who  becomes  a  cred- 
itor of  the  corporation  has  the  same  rights  as  any  other  creditor. *2 
He  may  take  security  **  su#h  as  a  mortgage,**  or  attach  the  corporate 
property,**  or  take  any  other  measure  that  another  creditor  could.** 
He  may  take  an  absolute  conveyance  of  corporate  land  in  payment  oJE 
a  debt  owing  by  the  company,  at  least  where  the  company  is  solvent.*'' 


"^1 A  stockholder  may  purchase  the 
property  of  the  corporation  at  a  sher- 
iff 's  sale,  and,  in  the  absence  of  fraud, 
cannot  be  called  upon  to  aceount  to 
the  other  stockholders,  although  he 
may  have  purchased  at  a  low  price. 
Mickles  v.  Rochester  City  Bank,  11 
Paige  (N.  Y.)  118,  42  Am.  Dec.  103. 

A  stockholder  may  purchase  the 
corporate  property  from  one  who  had 
purchased  it  at  a  tax  sale.  See  Meyer 
V.  Wright,  24  Colo.  App.  53,  131  Pac. 
787. 

78  "If  he  [the  majority  stockholder] 
ia  not  in  control  of  the  property,  and 
does  not  mismanage  it  to  the  preju- 
dice of  the  minority  stockholders,  he 
may  purchase,  if  there  is  no  actual 
fraud,  the  property  of  the  corporation 
at  a  judicial  sale  for  his  own  benefit, 
and  he  is  not  accountable  to  any  oth- 
er stockholder  for  the  property  so 
purchased."  Eothchild  v.  Memphis 
&  C.  E.  Co.,  113  Fed.  476. 

79  See   §§2291-2302,  supra. 

80  See  §  1396,  supra. 

81  Schrader  v.  Heinzelman  Bros.,  51 
m.  App.  31,  aff'd  150  111.  227,  37  N. 


E.  235;  S.  M.  Jones  Co.  v.  Home  Oil 
&  Development  Co.,  124  La.  148,  49 
So.  1009. 

82  La  Salle  St.  Trust  &  Savings 
Bank  of  Chicago  v.  Topeka  Milling 
Co.,  101  Kan.  446,  167  Pae.  1036; 
Guerney  v.  Moore,  131  Mo.  650,  32  S. 
W.  1132;  Blalock  v.  Kernersville  Mfg. 
Co.,  110  N.  C.  99,  14  S.  E.  501;  Hus- 
ton's Appeal,  127  Pa.  St.  620,  18  Atl. 
419. 

83  Sargent  v.  Webster,  13  Mete. 
(Mass.)  497,  46  Am.  Dee.  743. 

Application  of  rule  to  corporate  of- 
ficers, see  §  2326,  supra. 

84  A  mortgage  by  a  solvent  corpora- 
tion to  one  of  its  stockholders  to  se- 
cure a  loan  made  by  him  is  valid. 
Hanehett  v.  Blair,  100  Fed.  817;  Vil- 
lere  v.  New  Orleans  Pure  Milk  Co., 
122  La.  717,  48  So.  162. 

85  Peiree  v.  Partridge,  3  Mete. 
(Mass.)  44. 

86  Sargent  v.  Webster,  13  Mete. 
(Mass.)  497,  46  Am.  Dee.  743. 

87  Swentzel  v.  Franklin  Inv.  Co., 
168  Mo.  272,  67  S.  W,  596, 
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So  where  a  creditor  has  the  right  to  be  subrogated  to  the  rights  of  a 
corporation  to  claim  unpaid  balances  due  on  shares,  it  is  immaterial 
that  he  is  also  a  stockholder.*' 

§  4047.  —  Preferences  after  insolvency.  This  matter  is  treated  o£ 
in  another  chapter.'* 

§4048.  Dealings  with  corporate  property.  That  a  stockholder, 
even  if  he  owns  all  the  stock  of  a  corporation,  cannot  deal  with  the 
corporate  property  as  if  it  belonged  to  him,  is  the  holding  of  most  of 
the  courts.^  Corp&rate  property  is  owned  by  the  coi^oration  and 
not  by  the  stockholders,*^  and  cannot  be  transferred  by  the  owner 
of  all  or  a  large  majority  of  the  stock.*^ 

§  4049.  Set-off  by  stocldiolders.  When  a  stockholder  is  indebted 
to  the  corporation,  otherwise  than  for  his  stock,  and  the  corporation 
is  indebted  to  him,  he  has  the  same  right  as  any  other  debtor  to  set 
off  the  debt  due  him  on  the  insolvency  of  the  corporation.®'  But,  by 
the  great  weight  of  authority,  this  does  not  apply  to  indebtedness  of 
stockholders  on  account  of  their  stock,'*  nor,  in  some  jurisdictions, 
to  his  statutory  liability.'* 

Claims  of  stockholders  cannot  be  set  off  in  an  action  against  the 
corporation." 

XXXI.  ACTIONS    BY    STOCKHOLDEBS    TO    ENFORCE    INDIVIDUAL.    RIGHTS,    OB 
REDRESS  OR  PREVENT  INDIVIDUAL  INJURIES 

§  4050.  In  general.  Since  a  corporation  is  a  legal  entity  distinct 
from  its  members,  the  rule  that  a  person  cannot  sue  himself  does  not 
apply  to  an  action  between  a  corporation  and  its  members.  It  is  well 
settled,  therefore,  that  a  member  or  stockholder  of  a  corporation  may 
sue  the  corporation  either  at  law  or  in  equity.'''    For  the  same  reason 

88  Eichardson  v.  Chicago  Packing  &  98  gee  §  35,  supra. 

Provision  Oo.,  131  Oal.  xviii,  63  Pae.  74.  97  United  States.     Samuel  v.  HoIIa- 

89  See  chapter  on  Insolvency.  day,  Woolw.   400,  Fed.   Oas.  No.   12,- 

90  See  §§21  and  1728,  eupra.  288;  Culbertson  v.  Wabash  Nav.  Co., 

91  See  §  25,  supra.  4  McLean  544,  Fed.  Gas.  No.  3,464. 

92  See  §  26,  supra.  California.      Barnstead    v.    Empire 

93  Chapter  on  Insolvency,  infra.  Min.  Co.,  5  Cal.  299. 

94  See  §  661,  ^upra,  and  chapter  on  Colorado.  Lamar  Land  &  Canal  Co. 
Insolvency,  infra.  v.  Belknap  Sav.  Bank,  28   Colo.   844, 

95  See  subd.  xxxiv,  infra,  this  chap-  64  Pac.  210. 

ter,  Iowa.      See    Kennedy    v.    Citizens' 
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a  stockholder  may  sue  the  officers  or  agents  of  the  corporation  to 
enjoin  or  redress  any  injury  to  himself  in  his  individual  capacity.*' 
A  stockholder,  however,  has  no  right  of  action  against  the  corpora- 
tion because  of  a  depreciation  in  the  value  of  his  stock  in  common 
with  the  rest  of  the  stock,  but  must  show  some  injury  and  damage 
peculiar  to  himself,  as  otherwise  the  right  of  action  is  in  the  corpora- 
tion.*' Conversely,  individual  rights  of  stockholders  and  injuries 
against  stockholders  individually  cannot  be  enforced  or  redressed  in 
an  action  by  the  corporation,  but  the  action  must  be  by  the  stock- 
holders individually.  Thus,  a  corporation  cannot  maintain  a  suit 
in  equity  to  enjoin  the  collection  of  an  illegal  tax  upon  the  shares  of 
its  stock  in  the  hands  of  individual  stockholders,  except  when  the  cor- 
poration is  required  by  statute  to  pay  the  tax.^ 

If  a  stockholder  or  other  person  has  in  his  hands  money  accruing 
from  a  sale  of  corporate  property,  another  stockholder  cannot  recover 
any  part  of  it  in  an  action  for  money  had  and  received,  without  the 
consent  of  the  corporation,  for  it  belongs  to  the  corporation  and  not 
to  the  stockholders  individually.  But  if  the  corporation  has  directed 
or  consented  that  the  money  shall  be  distributed  among  the  stock- 
holders, it  then  belongs  to  the  stockholders  individually,  and  any 
stockholder  may  maintain  such  an  action  to  recover  his  proportion.^ 
A  stockholder  cannot  recover  statutory  .damages  given  by  the  Sher- 

Nat.  Bank,  128  Iowa  561,  104  N.  W.  Wyoming.      Wilson    v.    First    Nat. 

1021.                ,  Bank  of  Cheyenne,  1  Wyo.  108. 

Massachusetts.      Gray    v.    Portland  As  to  the  juristic  person  of  a  eor- 

Bank,  3  Ma«s.  364,  3  Am.  Dec.  156;  poratitm   and  its  internal  relation  to 

Peirce  v.  Partridge,  3  Meto.  44.  the  members,  see  Chap.  1,  supra. 

New  Jersey.    Campbell  v.  Perth  Am-  98  As  to  what  are  individual  causes 

boy  Mut.  Laan,  Homestead  &  Building  of  action  and  what  are  corporate,  see 

Ass'n,  67  N.  J.  L.  71,  50  Atl.  444.  next  succeeding  section. 

New  York.    Leonard  v.  Spencer,  108  99  Oliphant    v.    Woodburn    Coal    & 

N.  T.  338,  15  N.  E.  397;  Gary  v.  Scho-  Mining   Go.,   63   Iowa  332,   19  N.  W. 

harie  Valley  Maeh.  Co.,  2  Hun  110.  212;  Dudley  v.  Armenia  Ins.  Co.,  115 

South  Carolina.     Waring  v.  Gataw-  N.  Y.  App.  Div.  380,  100  N.  Y.  Supp. 

ba  Co.,  2  Bay  109.  818 ;  Niles  v.  New  York  Cent.  &  H. 

Texas.       Henderson     v.     San     An-  River  R.   Co.,  35  N.  Y.  Misc.  69,  71 

tonio  &  M.  Gulf  R.  Co.,  17  Tex.  560,  N.  Y.  Supp.  271.     And  see  next  suc- 

67  Am.  Dec.  675.  ceeding  section  and  notes  thereunder. 

Vermont.    Rogers  v.  Danby  TJniver-  1  Waseca  CoTinty  Bank  v.  McKenna, 

salist  Society,  19  Vt.  187;  Sawyer  v.  32  Mmn.  468.  21  N.  W.  556.    See  also 

Royalton  M.  E.  Society,  18  Vt.  405.  the  cTiapter  on  Taxation,  infra. 

Wisconsin.      Burke    v.    Sidra    Bay  SDrinkwater    v.    Portland   Marine 

Co.,    116    Wis.    137,    92    N.    W.    568;  Ry.  Co.,  18  Me.  35;  Hodsdon  v.  Cope- 

Wausau  Boom  Co,  v.  Plumer,  35  Wis.  land,  16  Me.  314, 
274, 
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man  Anti-trust  Act  where  the  injury  is  to  his  corporation  ^  though 
he  may  sue  if  the  violation  is  specially  injurious  to  him.*  Stock- 
holders as  such  cannot  sue  the  corporation  on  rights  not  incident  to 
their  stock  but  to  some  collateral  contract,*  but  where  membership 
or  stock  carries  a  contract  right  as  an  incident  thereof,  the  stock- 
holder or  member  may  sue  to  protect  his  contract  rights.^ 

The  fact  that  the  stock  was  acquired  after  the  acts  were  done 
which  produced  the  injury,  or  that  they  were  assented  to  by  all  of 
the  stockholders  at  the  tim'e,  is  not  necessarily  a  bar.''    If  the  validity 


3  Injury  under  Sherman  Anti-trust 
Act  alleged  to  lie  in  ,eOntrolling' 
plaintiff's  corporation  for  the  inter- 
est of  another  and  suppressing  com- 
petition, is  to  the  corporation  and  not 
to  plaintiff  as  an  individual.  Ames  v. 
American  Telephone  &  Telegraph  Co., 
166  Fed.  820.    And  see  §  3401,  supra. 

4  It  seems   that   a  stockholder  may 
'  sue  for  himself  where  a  combination 

offensive  to  the  Sherman  Act  injures 
him.  Bigelow  v.  Calumet  &  H.  Min. 
Co.,  155  Fed.  869;  and  see  Burrows 
V,  Interborough  Metropolitan  Co.,  156 
Fed.  389. 

In  such  a  case  an  officer  and  stock- 
holder has  a  special  interest  warrant- 
ing an  injunction  against  violation  of 
the  law.  Bigelow  v.  Calumet  &  H. 
Min.  Co.,  155  Fed.  869. 

BThe  contract  rights  of  stoekhold- 
era  to  telephone  service  in  their  cor- 
poration rather  than  their  stockhold- 
ers' rights  are  affected  by  changing 
the  plan  so  that  they  are  assessed  for 
service  on  transferring  their  individ- 
ual line^  to  the  corporation  instead  of 
keeping  up  their  own  lines  and  get- 
ting free  service.  McCallister  v. 
Shannondale  Co-operative  Tel.  Co.,  47 
Ind.  App.  517,  94  N.  E.  910. 

8  An  equitable  action  for  indem^ 
nity  will  lie  where  plaintiff,  stock- 
holder in  a  savings  and  loan  associ- 
ation, has  no  legal  remedy  because  of 
the  illegal  acts  crl  defendant  directors 
hy  which  a  deceptive  prospectus  was 
issued  and  the  assets  sold  on  long 
time  so  that  the  corporation  had  no 


funds  ahd  so  that  it  was  problemati- 
cal if  or  when  plaintiff  would  realize 
anything  on  his  shares.  Complaint 
held  sufficient  to  state  such  a  cause 
of  action.  Squiers  v.  Thompson,  73 
N.  Y.  App.  Div.  552,  76  N.  Y.  Supp. 
734,  aff'd  172  N.  Y.  652,  65  N.  E. 
1122. 

Equity  has  jurisdiction  under  a  bill 
wherein  complainant,  a  member  and 
contract  holder,  alleges  conspiracy  to 
transact  an  unlawful  business  in  vio- 
lation of  the  corporate  charter;  that 
the  corporation  induced  complainant 
to  pay  money  to  it  by  fraudulent  rep- 
resentations; that  when  complainant 
found  out  the  fraudulent  conduct  of 
the  corporation  and  that  its  contract 
was  ultra  vires  he  refused  to  longer 
make  payments  as  he  had  agreed; 
that  the  corporation  is  insolvent;  and 
the  prayer  of  >  the  bill  is  one  for  dis- 
covery and  a  decree  for  the  amount 
complainant  has  paid  *  in.  Tontine 
diamond  selling  scheme.  Bale  v.  Mich- 
igan Tontine.  Inv.  Co.,  132  Mich.  479, 
93  N.  W.  1071.  Such  suits,  as  the 
two  foregoing,  are  more  nearly  analo- 
gous to  creditors'  suits  or  to  suits 
by  third  persons  to  enforce  contract 
rights.  It  is  more  accurate  to  dis- 
tinguish those  remedial  rights  which 
inhere  in  the  holding  of  stock  fronj 
those  which  arise  from  contracts 
which  are  incidental  thereto  or  to 
membership. 

7  In  Garretson  v.  Pacific  Crude  Oil 
Co.,  146  Cal.  184,  79  Pac.  838,  the 
court  indicates  that  a  stockholder  may 
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of  plaintiff's  stock  is  disputed,  he  may  nevertheless  have  protection 
by  injunction  pendente  lite  until  its  validity  is  determined.* 

The  nature  and  grounds  of  individual  actions  are  as  diverse  and 
manifold  as  the  rights  and  duties  which  subsist  between  the  stock- 
holder on  the  one  hand,  and  the  corporation  or  its  officers  and  agents 
on  the  other  hand.  Most  of  these  rights  and  duties,  in  fact  all  of 
the  more  frequently  asserted  ones,  are  distinctively  treated  in  other 
parts  of  this  work,  and  the  remedies  pertaining  to  them  are  treated 
in  connection  with  them.  It  will  suffice  here  to  refer  the  reader  to 
those  pages  and  places.  There  must,  of  course,  be  an  actionable  in- 
jury damnatory  of  plaintiff's  rights.®  Thus,  a  stockholder  may  sue 
the  corporation  or  its  officers  to  recover  a  dividend  after  it  has  been 
declared,  for  he  then  has  a  right  to  the  money  in  his  individual 
capacity.^"  A  stockholder  or  member  of  a  corporation  may  also 
proceed  against  a  corporation,  or  its  officers  in  a  proper  case,  by  an 
action  at  law  for  damages,  or  by  a  suit  in  equity,  or  by  mandamus, 
according  to  the  circumstances,  where  he  is  wrongfully  refused  a  cer- 
tificate of  stock ;  ^^  where  he  is  wrongfully  expelled  and  denied  the 
rights  of  membership ;  ^^  where  his  shares  are  wrongfully  forfeited 
or  sold  for  nonpayment  of  assessments ;  ^^  where  the  corporation  or 


sue  the  corporation  in  his  own  behalf 
for  injuries  he  has  personally  received 
where  stock  has  been  issued,  prior  to 
the  time  he  became  a  member,  by 
consent  of  all  of  the  then  stockhold- 
ers. 

8  Denial  of  right  to  vote  on  pro- 
posed bond  issue  on  ground  that 
plaintiff's  stock  taken  two  for  one 
in  payment  of  loan  was  fictitious  and 
illegal.  Injunction  pendente  lite  al- 
lowed. Granite  Brick  Co.  v.  Titus, 
203  Fed.  659. 

9  He  cannot  complain  of  a  modifi- 
cation of  his  status  if  it  does  not 
prejudice  him  and  really  increases  the 
likelihood  of  his  receiving  dividends. 
Willcox  v.  Trenton  PotterieiS  Co.,  64 
N.  J.  Eq.  173,  53  Atl.  474. 

A  stockholder  will  not  be  heard  to 
complain  of  acts  of  directors  which 
have  not  injured  him  nor  the  corpo- 
ration. Eosenbaum  v.  Rice,  86  N.  Y. 
App.  Div.  617,  83  N.  Y.  Supp.  494. 

10  See  §  3687,  supra. 


Suit  may  be  maintained  by  a  stock- 
holder against  trustees  who  are  un- 
lawfully withholding  dividends  set 
apart  to  him.  Janeway  v.  Burn,  91 
N.  Y.  App.  Div.  165,  86  N.  Y.  Supp. 
628. 

11  See  this  chapter,  subd.  n,  Certifi- 
cates of  Stock. 

12  See  this  chapter,  subd.  xxviii, 
Membership  in  Corporation. 

Courts  will  not  interfere  in  internal 
policy  and  discipline  of  a  membership 
corporation  or  association  unless  legal 
right  of  members  has  been  invaded,  \ 
or  until  internal  remedies  have  been 
sought.  Local  TJnion  No.  1006  v. 
Brotherhood  of  Painters,  Decorators 
&  Paperhangers  orf  America,  149  N. 
Y.  Supp.  1025. 

13  See  Chap.  17,  supra,  as  to  assess- 
ments or  calls  on  subscriptions. 

See  this  chapter,  subd.  xxxv,  infra, 
a^  ta  assessments  after  full  payment. 

Upon  a  levy  of  an  unauthorized  as- 
sessment  coupled  with  threat  to  sell 
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its  officers  "wrongfully  refuse  to  recognize  a  valid  transfer  of  stock ;  ** 
where  they  recognize  an  unauthorized  or  forged  transfer  and  issue 
a  certificate,  thereby  depriving  him  of  his  stock ;  ^^  where  they  wrong- 
fully refuse  to  allow  him  to  inspect  the  books  and  papers  of  the 
corporation,^^  or  to  vote  at  corporate  meetings ;  ^"^  where  he  was  in- 
duced to  purchase  his  stock  by  fraud  for  which  the  corporation  oi- 
its  officers  are  responsible ;  ^'  where  there  is  a  fraudulent  and  unequal 
disposition  of  unissued  stock  in  violation  of  his  rights  to  a  propor- 
tionate share ;  ^^  or  where  he  is  wrongfully  denied  the  right  to  sub- 
scribe for  or  purchase  a  proportionate  share  of  increased  stock  ^"  or 
is  deprived  of  the  advantage  of  a  majority  control.*^  So,  also,  for 
such  wrongs  as  the  mutilation  of  his  certificate  or  the  circulation  of 
false  reports  casting  doubt  upon  the  validity  of  existing  shares  of 
stock,  the  stockholder  may  maintain  action.^^  A  stockholder  cannot 
sue  to  have  declared  null  and  void  certain  by-laws  of  the  corporation, 
on  the  ground  that,  through  their  influence  on  persons  sustaining 
business  relations  with  him,  they  may  cause  him  trouble  and  loss.^ 
He  may  sue  the  corporation  for  money  advanced  to  its  use,  where  the 
law  implies  a  promise  to  repay .^  A  stockholder  may  sue  the  corpora- 


stock  as  delinquent,  action  may  be 
maintained  against  directors  by  the 
stockholders.  McCotnnell  v.  Combina- 
tion Mining  &  Milling  Co.,  31  Mont. 
563,' 79  Pac.  248. 

11  See  §3817  et  seq.,  supra. 

15  See  this  chapter,  subd.  xxiv, 
supra. 

16  See   Chap.   46,  supra. 
,     17  See     this     chapter,    "subd.     xxn, 

supra,  and  see  Chap.  40,  supra,  Meet- 
ings and  Elections. 

18  See  Chap.  17,  supra,  as  to  fraud 
in  subscription. 

See  Chap.  42,  as  to  general  torts  of 
directors   and  officers. 

ISEeese  v.  Bank  of  Montgomery 
County,  31  Pa.  St.  78,  72  Am.  Dee. 
726;  and  see  §  3462,  supra. 

20  Gray  V.  Portland  Bank,  3  Mas3. 
364,  3  Am.  Dec.  156;  and  see  §  3462, 
et  seq.,  supra. 

21  May  individually  sue  for  restora- 
tion tor  control  by  majority  of  stock 
of  which  he  was  deprived  by  a  fraud- 
ulent increase.    Witherbee  v.  Bowles, 
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201  N.  Y.  427,  95  N.  E.  27,  rev'g  142 
N.  Y.  App.  Div.  407,  126  N.  Y.  Supp. 
954. 

On  the  theory  that  it  is  a  breach 
of  trust,  equity  will  relieve  against 
an  issue  of  treasury  stock  contrary  to 
the  vote  of  stockholders  and  the  by- 
laws, the  wrongdoers  being  a  control- 
ling majority  of  officers  and  the 
scheme  being  to  oust  plaintiff  of  con- 
trol. Trask  v.  Chase,  107  Me.  137, 
77  Atl.  698. 

28  Wells  V.  Dane,  101  Me.  67,  63 
Atl.  324. 

83  Thomas  jr.  Musical  Mut.  Protec- 
tive Union,  121  N.  Y.  45,  8  L.  E.  A. 
175,  24  N.  E.  24. 

As  to  by-laws  in  general,  see  Chap. 
16,  supra. 

21 A  stockholder  who,  to  prevent 
loss,  advanced  money  to  redeem  prop- 
erty from  involuntary  sale  may  sue 
the  corporation  as  for  money  paid  at 
its  request.  Duquesne  Gold  Min.  Co. 
V.  Glaser,  46  Colo,  186,  103  Pac.  299, 
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tion  to  abate  a  nuisance  maintained  by  it,  where  he  has  not  co-oper- 
ated in  or  encouraged  its  erection,^  or  to  recover  damages  for  the 
maintenance  of  a  nuisance.**  A  stockholder  cannot  sue  on  a  contract 
made  for  the  corporation  by  himself  in  anticipation  of  forming  it,^ 
though  he  benefits  from  it,**  but  a  promise  to  the  corporation  for  the 
benefit  of  the  several  stockholders  may  be  sued  on  by  each  of  them.*' 
Other  stockholders  or  members  can  be  sued  for  acts  which  deprive 
plaintiff  of  rights  as  such,^"  and  may  be  enjoined  from  claiming  such 
conflicting  rights  pending  determination  of  the  suit.^^  In  some  of 
the  states  statutory  remedies  are  given  to  the  stockholders  enabling 
them  to  sue  directly  for  injuries  that  otherwise  would  be  actionable 
by  the  corporation  alone.^* 

Parties,  pleading,  and  all  matters  of  practice  and  procedural  law 
in  individual  suits  depend  very  much  on  the  nature  and  object  of 
the  action,  and  no  general  statements  can  be  laid  down  which  are  not 
statements  of  the  general  law  on  those  distinct  topics.^^    Individual 


S6  Leonard  v.  Spencer,  108  N.  T. 
538,  15  N.  B.  397. 

26Burbank  v.  West  Walker  River 
Ditch  Co.,  13  Nev.  431. 

27  A  contract  to  buy  property  and 
to  extend  credit  to  the  seller  and 
thereafter  by  novation  to  a  corpora- 
tion to  be  formed  inures  to  the  cor- 
poration, and  a  breach  of  the  agree- 
ment to  extend  credit  cannot  be  sued 
on  by  the  original  promisee  as  a  stock- 
holder. White  V.  Krst  Nat.  Bank  of 
Pittsburgh,  252  Pa.  205,  97  Atl.  403. 

28  Cannot  sue  on  his  corporation's 
cause  of  action  merely  because  as  em- 
ployee his  contract  entitles  him  to 
share  in  its  proceeds.  Oilman  v.  Ger- 
man Lithographic  Stone  Co.,  152  Ky. 
606,  153  S.  W.  996. 

29  A  contract  to  buy  corporate  prop- 
erty on  considerations,  part  of  which 
were  to  pay  corporate  debts  and  par 
value  of  stock  to  each  holder  of  it,  is 
a  promise  for  the  benefit  of  the  stock- 
holders. Garrison  v.  Eeed,  77  N.  J. 
L.  569,  72  Atl.  301;  Fleming  v.  Reed, 
77  N.  J.  L.  .563,  72  Atl.  299. 

30  Such  aa  the  right  to  vote.  See 
Chap.  39,  supra,  Meetings  and  Elec- 
tions, 


As  to  exclusion  from  a  church  build- 
ing, see  Barna  v.  Kirczow,  71  N.  J. 
Eq.  196,  63  Atl.  611,  where,  however, 
the  suit  was  by  persons  claiming  to 
be  trustees  against  those  alleged  to 
be  claiming  to  be  such  and  doing  the 
wrong. 

Usually  the  wrong  is  by  officers  and 
agents  of  the  corporation.  See  refer- 
enceis  under  preceding  notes. 

31  Persons  claiming  to  be  stockhold- 
ers may  be  enjoined  from  acting  as 
such  pending  proceedings  to  deter- 
mine the  real  stockholders  at  the  in- 
stance of  certain  admitted  stockhold- 
ers. Such  suit  is  within  the  juris- 
diction of  a  court  of  equity.  State 
V.  Kennan,  35  Wash.  52,  76  Pac.  516. 

Where  a  suit  was  brought  against 
the  corporation,  and  certain  stock- 
holders intervened  and  made  motion 
to  dissolve  the  injunction  and  the 
court  issued  an  injunction  against 
such  stockholders,  jurisdiction  over 
the  persons  of  such  stockholders  was 
had  by  the  court.  State  v.  Kennan, 
35  Wash.  52,  76  Pac.  516. 

32  See  §  4054,  infra. 

33  The  portions  of  this  work  devot- 
ed to  dividend  suits,  suits  to  rescind 
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causes  of*  action  may  pertain  to  more  than  one  stockholder,  and  one 
such  stockholder  may  maintain  a  representative  action  on  behalf  of 
all  similarly  situated  and  who  will  come  into  the  suit  with  him.** 
The  stockholder  may  intervene  as  an  individual  under  the  codes 
where  he  has  an  interest  to  be  protected  in  the  suit,**  but  a  cross- 
complaint  in  intervention  by  one  stockholder  in  a  suit  begun  by  an- 
other must  be  germane  to  it.'® 
The  complaiut  or  bill  must  plead  an  individual  injury,*'  accom- 


subscriptions,  to  compel  exhibition  of 
books,  and  the  like,  all  discussed  in 
other  partp  of  this  treatise  should  be 
consulted. 

The  corporation  and  the  officers 
may  be  joined  as  defendants  if  both 
are  chargeable.  Mack  v.  Latta,  178 
N.  Y.  525,  67  L.  R.  A.  126,  71  N.  E. 
97,  rev'g  83  N.  Y.  App.  Div.  242,  82 
N.  Y.  Supp.  130;  Cawthra  v.  Stewart, 
59  N.  Y.  Misc.  38,  109  N.  Y.  Supp. 
770. 

The  fraudulent  seller  of  stock  to 
plaintiff  is  not  a  necessary  party  to 
an  individual  action  to  restrain  prose- 
cution of  a  suit  on  a  note  which  the 
seller  once  held  but  has  since  trans- 
ferred to  defendant.  Clark  v.  Marks, 
111  Me.  218,  88  Atl.  718. 

In  an  action  for  conspiracy  to  in- 
jure and  fraudulently  acquire  his 
stock,  a  corporation  which  was  to  pur- 
chase, some  of  the  property  of  plain- 
tiff's corporation  and  to  exchange  its 
stock  for  his,  is  not  a  proper  party 
where  the  conspiracy  is  not  laid  to 
it.  Caffall  V.  Bandera  Tel.  Co.,  — 
Tex.  Civ.  App.  — ,  136  S.  W.  105. 

Where  the  relief  sought  is  cancel- 
lation and  surrender  of  a  fraudulent 
increase  of  stock  by  reason  of  which 
plaintiff '3  control  Was  overcome  it  is 
not  necessary  to  join  directors  or 
stockholders  not  >  involved  in  the 
controversy.  Witherbee  v.  Bowles, 
201  N.  Y.  427,  95  N.  E.  27, -rev'g  142  ' 
N.  Y.  App.  Div.  407,  126  N.  Y.  Supp. 
954. 

**  Joining  other  stockholders  does 
not    make     it     a     derivative     action. 


Brock  V.  Poor,   167  N.  Y.  App.  Div. 
784,  153  N.  Y.  Supp.  332. 

35  May  intervene  to  oppose  a  com- 
promise which  will  expose  him  to  lia- 
bility. Hosmer  v.  Darrah,  85  N.  Y. 
App.  Div.  485,  83  N.  Y.  Supp.  413. 

36  One  stockholder  cannot  intervene 
and  cross-complain  on  a  cause  of  ac- 
tion for  deceit  by  defendants  in  a 
suit  to  impress  a  trust  on  funds  de- 
rived from  treasury  stock  and  to  di- 
vide them  among  shareholders  enti- 
tled. Hechelman  v^  Geyer,  252  Pa. 
123,  97  Atl.  193. 

37  A  complaint  by  minority  against 
majority  holders  for  injunction 
against  sale  of  control  must  plead 
facts'  to  show  an  individual  injury 
distinct  from  that  accruing  to  the 
corporation  and  indirectly  to  all  hold- 
ers. Delavan  v.  New  York,  N.  H.  & 
H.  E.  Co.,  154  N.  Y.  App.  Div.  8,  139 
N.  Y.  Supp.  17,  rev'g  137  N.  Y.  Supp. 
207. 

Complaint  for  relief  against  fraudu- 
lent increase  of  stock  to  destroy 
plaintiff's  comtrol,  criticized  but  sus- 
tained against  demurrer.  Witherbee 
V.  Bowles,  201  N.  Y.  427,  95  N.  E.  27, 
rev'g  142  N.  Y.  App.  Div.  407,  126 
N.  Y.  Supp.  954. 

On  a  bill  for  individual  relief 
against  a  suit  on  the  corporation's 
note,  which  it  is  alleged  the  holder 
is  estopped  to  assert,  the  representa- 
tions' raising  the  estoppel  should  be 
pleaded.  '  Clark  v.  Marks,  111  Me. 
218,  88  Atl.  718. 

If  the  injury  well  pleaded  is  one 
to  the   corporation,  a  general  allega- 
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plished  or  threatened,^'  and  a  valid  claim  or  right  in  plaintiff  ^®  and 
that  he  is  a  stockholder.*"  No  offer  of  repayment  is  required  in  a 
cancellation  suit  where  the  money  or  value  came  to  the  corporation 
and  not  to  plaintiff  from  the  defendant.**  "When  the  suit  is  equitable 
and  a  long  time  has  elapsed,  the  bill  is  demurrable  if  the  delay  appears 
to  be  laches.** 

Neither  by  state  laws**  nor  under  the  federal  rules  need  there  be 
any  request  to  the  corporation  to  sue  or  any  refusal  by  it  to  act 


tion  of  injury  to  plaintiff  will  not 
save  his  complaint  from,  demurrer. 
Ameis  V.  American  Tel^hone  &  Tel- 
egraph Co.,  166  Fed.  820. 

Where  action  is  brought  by  minor- 
ity stockholders  against  directors  and 
officers  for  misappropriation  of  cor- 
porate funds,  and  the  allegations  are 
such  that  the  action  will  Ije  deemed 
in  behalf  of  plaintiffs  only,  an  aver- 
ment that  it  is  brought  for  others  as 
well  as  themselves  does  not  impair  its 
sufficiency  as  an  action  in  behalf  of 
plaintiffs.  McConnell  v.  Combination 
Mining  &  Milling  Co.,  30  Mont.  239, 
104  Am.  St.  Eep.  703,  76  Pac.  194. 

Dominion,  control  or  appropriation 
of  property  should  be  pleaded  from 
the  facts  and  not  as  a  bare  conclusion. 
Caffall  V.  Bandera  Tei.  Co.,  —  Tex. 
Civ.  App.  — ,  136  S.  W.  105. 

Consult  also  the  other  portions  of 
this  work  referred  to  in  preceding 
notes  under  this  section. 

As  to  what  are  regarded  as  actions 
based  on  individual  right  and  what 
on  corporate  rights,  see  the  succeed- 
ing section. 

38  Until  the  rights  of  a  stockholder 
have  been  denied,  right  of  action 
against  the  corporation  to  compel  rec- 
ognition does  not  accrue.  Morey  v. 
Fish  Bros.  Wagon  Co.,  108  Wis.  520, 
S4  N.  W.  862. 

The  possibility  that  a  stockholder 
in  a  national  bank  will  be  assessed  if 
any  assets  are  wasted,  does  not  make 
the  action  individual  rather  than  de- 
rivative where  there  is  no  allega- 
tion that  he  was  or  will  be  go  assessed. 


'  Moss  V.  Goodhart,  47  Mont.  257,  131 
Pac.  1071. 

An  ineffectual  conspiracy  to  de- 
fraud is  not  actionable.  OaffaJI  v. 
Bandera  Tel.  Co.,  —  Tex.  Civ.  App. 
— ,  136  S.  W.  105. 

39  Action  will  not  lie  for  breach  of 
an  agreement  to  employ  plaintiff  as 
an  officer  for  a  term  and  to  divide 
all  profits  in  a  way  regardless  of 
stockholders,  such  agreement  being  on 
itg  face  opposed  to  public  policy.  Ab- 
bott V.  Harbeson  Textile  Co.,  162 
N.  Y.  App.  Div.  405,  147  N.  T.  Supp. 
1031. 

40  A.  general  statement  that  plaintiff 
in  1857  "became,  ever  pinee  has  been, 
and  now  is  a  stockholder"  of  defend- 
ants pleads  a  fact  and  not  a  con- 
clusion. Poss  V.  People's  Gas  Light 
&  Coke  Co.,  241  111.  238,  89  N.  E. 
351. 

41  Complainant  need  not  offer  to  re- 
pay on  suing  to  cancel  illegal  stock, 
if  none  of  the  money  came  to  com- 
plainant. Defendant's  rights,  if  any, 
should  be  adjusted  between  him  and 
the  corporation  on  the  hearing.  Trask 
V.  Chase,  107  Me.  137,  77  Atl.  698. 

42  A  biU  alleging  that  "before  the 
commencement  of  this  suit"  plaintiff 
demanded  an  accounting  of  defend- 
ant corporation,  being  taken  against 
the  pleader  shows  laches  where  the 
stock  was  acquired  48  years  before 
and  there  is  nothing  to  rebut  the  in- 
ference of  a  demand  then  made.  Toss 
V.  People's  Gas  Light  &  Coke  Co.,  241 
111.  238,  89  N.  E.  351. 

43  The   requirement^   of  demand  do 
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'before  he  can  sue  in  his  own  right;  those  principles  have  no  applica- 
tion to  such  suits.** 

Costs  and  allowances  go  by  the  usual  rules.** 


XXXn.    REMEDIES  OP  STOCKHOLDERS  FOR  INJURIES  TO   CORPORATION; 
RIGHTS  OF  ACTION  AND  PROCEDURE 

§  4051.  In  general ;  corporate  and  individual  injuries  distinguished. 

In  the  preceding  sections,  we  have  considered  the  rights  of  a  stock- 
holder or  member  of  a  corporation  to  maintain  actions  at  law  and 
suits  in  equity  against  the  corporation  and  its  officers  or  agents  to 
enforce  rights  which  belong  to  him  individually,  or  to  prevent  or 
redress  injuries  to  him  individually.  We  are  now  to  deal  with  the 
remedies  of  stockholders  to  enforce  rights  belonging  to  all  the  stock- 
holders collectively, — or  to  the  corporation,  as  distinguished  from  the 
individual  stockholders, — and  to  enjoin  or  redrefes  injuries  to  the 


not  apply  in  cases  where  a  stockhold- 
er sues  as  a  creditor.  Jennett  v.  Peo- 
ple's Transp.  Co.,  172  N.  C.  35,  89  S. 
E.  787. 

Demand  not  necessary  where  suit 
is  an  individual  one  to  restrain  sale 
of  stock  to  satisfy  illegal  assessment 
and  for  an  accounting  for  misappro- 
priated fuads.  McConnell  v.  Combi- 
nation Mining  &  Milling  Co.,  30  Mont. 
239,  104  Am.  St.  Rep.  703,  76  Pae. 
194. 

If  the  rule  requiring  previous  de- 
mand (to  cancel  illegal  stock)  applies 
at  all  in  an  individual  suit,  it  is  dis- 
pensed with  where  useless  or  futile 
because  of  defendants'  hostility. 
Trask  v.  Chase,  107  Me.  137,  77  Atl. 
698. 

In  Stebbins  v.  Perry  County,  167 
III.  567,  47  N.  E.  1048,  rev'g  66  111. 
App.  427,  it  was ,  held  that  a  stock- 
holder injured  by  it  might  sue  to  can- 
cel stock  issued  to  a  county  for  bonds 
unlawfully  issued  by  the  eorunty, 
without  having  made  a  demand  on 
the  corporation  to  sue,  as  the  corpora- 
tion could  not  sue  to  cancel  its  own 
stock.  This  is  placed  by  the  court 
on  the  ground  that  a  stcekholder  may 


without   request    sue   for   relief   from 
ultra  vires  acts. 

44  No  demand  by  a  stockholder  on 
the  officers  of  the  corporation  to  bring 
suit  against  another  stockholder  is 
necessary  under  Equity  Eule  94,  be- 
fore suing  in  his  own  name,  when  the 
right  of  action  is  one  which  the  cor- 
poration could  not  enforce  in  its  en- 
tirety. Westerlund  v.  Black  Bear 
Min.  Co.,  203  Fed.  599;  Bareus  v. 
Gates,  89  Fed.  783.  See  also  Briggs 
V.  Traders'   Co.,  145  Fed.  254. 

45  Costs  were  allowed  but  allow- 
ance for  counsel  fees  denied  in  a  suc- 
cessful individual  action  to  restrain 
doing  of  ultra  vires  acts.  Alexander 
V.  Atlanta  &  W.  P.  E.  Co.,  113  Ga. 
193,  54  L.  R.  A.  305,  38  S.  E.  772. 

Counsel  fees  may  be  allowed  out  of 
a  trust  fund  recovered  by  one  stock- 
holder suing  for  all  alike  interested, 
and  it  is  no  objection  that  some  of 
defendants,  entitled  as  stockholders, 
will  thus  bear  the  cost,  they  not  hav- 
ing been  sued  as  stockholders  but  in 
another  capacity.  Hechelman  v. 
Geyer,  252  Pa.  123,  97  Atl.  193. 

As  to  costs  in  derivative  suits,  see 
§4093,  infra. 
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corporation.    This  distinction  between  the  individual  and  the  collec- 
tive rights  of  stockholders  is  of  the  greatest  importance.    - 

As  was  shown  in  a  former  chapter,  a  corporation,  unlike  a  mere 
partnership,  is  an  artificial  person  or  legal'  entity  distinct  from  its 
stockholders.*®  As  a  distinct  legal  entity,  it  takes  and  holds  the 
title  to  its  property,  manages  its  business  through  its  agents,  makes 
its  contracts  and  conveys  its  property.  If  it  makes  a  contract,  the 
rights  accruing  under  the  contract  are  the  rights  of  the  corporation 
and  not  the  rights  of  the  stockholders  individually.  Even  when  all 
the  stock  of  a  corporation  is  owned  by  one  person,  the  rights  under 
a  contract  by  the  corporation  are  its  rights  and  not  the  rights  of  the 
individual.  Except  as  hereafter  explained,  such  rights,  therefore, 
must  be  enforced,  not  by  the  stockholders  individually,  but  by  the 
corporation.*''     While  an  injury  to  the  corporation  resulting  frpm 


46  See  Chap.  1,  supra. 

47  See  §§4061-4070,  infra. 

The  corporation  must  pue  on  eon- 
tracts  accruing  to  it.  Farrer  v.  Pills- 
bury,  217  Mass.  330,  104  N.  E.  737. 

Action  to  enforce  a  restrictive  trade 
agreement  in  a  contract  for  sale  of 
stock,  inures  to  the  corporation  bene- 
fited by  such  restriction  and  not  to 
the  purchaser  of  the  stock,  the  re- 
striction being  severable  from  the 
sale.      Olson  v.  Ostby,  178  111.  App.  165. 

Even  though  he  made  the  contract 
himself,  a  stpekholder  cannot  sue  on 
it  if  the  corporation  was  intended  to 
be  the  party  to  it.  White  v.  First 
Nat.  Bank  of  Pittsburgh,  252  Pa.  205, 
97  Atl.  403.  But  he  can  sue  on  one 
made  by  it  for  his  benefit.  See  Gar- 
rison V.  Eeed,  77  N.  J.  L.  569,  72  Atl. 
301;  Fleming  v.  Eeed,  77  N.  J.  L. 
563,  72  Atl.  299. 

Breach  of  agreement  to  form  a 
water  corporation  and  contribute  to 
cost  of  making  and  repairing  its 
ditches  «ccruea  to  it;  hence  stock- 
holders who  made  repairs  cannot  en- 
force contribution  under  the  con- 
tract. Deschamps  v.  Lpjselle,  50 
Mont.  565,  148  Pac.  335.       ^ 

Where  plaintiff's  rights  arise  out 
of    a    contract    of    employment    with 


his  corporation  and  not  from  his  stock 
ownership,  he  must  look  to  it,  and, 
he  cannot  sue  for  fraud  in  a  contract 
between  his  corporation  and  another 
to  which  he  was  noi;  a  party  though 
he  was  to  share  therein.  Neither  can 
he  sue  as  a  stockholder  if  his  cor- 
poration has  not  refused  to  do  so. 
Gilman  v.  German  Lithographic  Stone 
Co.,  152  Ky.  606,  153  S.  W.  -996. 

The  sole  or  controlling  stockholder 
can  only  sue  in  the  corporate  right 
to  redress  corporate  injuries.  Van 
Cleave  v.  Demorest,  174  N.  Y.  App. 
Div.  928,  160  N.  Y.  Supp.  923. 

A  sole  stockholder  may  not  sue 
either  in  his  own  or  in  the  corporate 
name  for  a  breach  of  contract  ac- 
cruing to  the  corporation.  Mioton  v. 
Del  Corral,  132  La.  730,  61  So.  771. 

The  sole,  or  substantially  sole,  stock- 
holder, even  when  granted  plenary 
powers  by  resolution,  is  not  the  sole 
owner  of  the  corporation.  Buffalo 
Electro-Plating  Co.  v;  Day,  151  N.  Y. 
App.  Div.  237,  135  N.  Y.  Supp.  1054. 

The  sale  orf  all  the  stock  of  a  cor- 
poration by  oife  who  owns  it  is  not 
a  sale  of  all  me  property  and ^  fran- 
chises of  the  'corporation  by  itself.' 
Eppley  V.  Kennedy,  131  N.  Y.  App. 
Div.   1,   115  N.   Y.   Supp.   360,  rev'd 
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■wrongdoing,  fraud  or  negligence  of  corporate  officers  operates,  in- 
directly, as  an  injury  to  stockholders,  the  injury  to  stockholders  is 
secondary  ajid  the  injury  to  the  corporation  primary.  It  is  for  the 
corporation,  therefore,  to  institute  action  for  wrongs  inflicted  upon 
it  hy  corporate  officers  **  or  to  set  aside  a  contract  made  in  fraud  upon 
corporate  rights.*®  Hence  a  S;tockholder  has  no  primary  right  to 
institute  an  action  for  the  recovery  of  damage  resulting  to  the  cor- 
poration from  a  refusal  of  business  by  the  officers  as  a  result  of  a 
conspiracy  of  the  majority  stockholders,  in  order  to  wreck  the  cor- 
poration, resulting  in  a  foreclosure  of  the  corporate  property,  as  the 
damage  in  the  eyes  of  the  law  results  to  the  corporation,  rather  than 
a  stockholder.  Such  action  could  have  been  maintained,  however, 
upon  a  proper  demand  upon  and  refusal  by  the  governing  board  to 
institute  the  action,  or  it  could  have  been  maintained  by  a  receiver, 
if  one  had   been   appointed.^"     Illustrating   the   general   principle 


398  N.  T.  348,  91  N.  E.  797,  on  other 
grounds.    See  §  22,  supra. 

Corporaticm  does  not  lose  its  litiga- 
ble  right  by  an  agreement  of  its  sole 
stockholders  selling  their  stock  and 
reserving  tor  themselves  the  claim  in 
"  action  and  what  should  be  recovered 
on  it,  Puritan  Coal  Min.  Go.  v.  Penn- 
sylvania E.  Co.,  237  Pa.  420,  Ann.  Gas. 
1914  B  37,  85  Atl.  426. 

M  See  §  2680  et  seq.,  supra.  See 
also  Converse  v.  United  Shoe  Mach. 
Co.,  185  Mass.  422,  70  N.  E.  444;  Mc- 
Closkey  v.  Snowden,  212  Pa.  249,  108 
Am.  St.  Rep.  867,  61  Atl.  796 ;  Shoun 
V.  Armstrong  (Tenn.  Ch.  App.),  59  S. 
W.  790. 

A  stoekholder  cannot  sue  individu- 
ally for  injury  to  hinl  wrought  only 
through  sacrificing  corporate  inter- 
ests in  the  interest  of  another  corpo- 
ration. Converse  v.  United  Shoe 
Mach.  Co.,  209  Uses.  539,  95  N.  E. 
929. 

Depreciation  of  stock  values  due  to 
defrauding  the  corporation  and  to  di- 
rectors '  negligence  belongs  to  the  cor- 
poration alone.  Bartlett  v.  New 
York,  N.  H.  &  H.  R.  Co.,  221  Mass. 
?30,  109  N.  E.  452,  See  also  §§  4052, 
4063,  infra. 

49  Oliver    v.    Oliver,    118    Ga.    362, 


45  S.  E.  232;  Continental  Ins.  Co.  v. 
New  York  &  H.  R.  Co.,  187  N.  Y.  225, 
79  N.  E.  1026,  aff'g  103  N.  Y.  App. 
Div.  282,  93  N.  Y.  Supp.  27;  Niles 
V.  New  York  Cent.  &  H.  River  R. 
Co.,  69  N.  Y.  App.  Div.  144,  74 
N.  Y.  Supp.  617;  Polhemus  v.  Polhe- 
mus,  43  N.  Y.  Misc.  141,  88  N.  Y. 
Supp.  273. 

Where  an  officer  of  a  corporation 
has  withdrawn  corporate  funds  with- 
out authority,  a  stockholder  cannot 
maintain  an  action  for  the  purpose 
of  securing  payment  to  the  stock- 
holder of  a  proportion  of  the  fund  so 
withdrawn  equivalent  to  the  propor- 
tion of  stock  held  by  such  stockhold- 
er. Chicago  Macaroni  Mfg.  Co.  v. 
Eoggiano,  202  111.  312,  67  N.  E.  17, 
modifying  99  Ul.  App.  509. 

50  In  discussing  the  matter  the  court 
said:  "True,  the  plaintifE  has  suf- 
fered a  depreciation  in  the  value  of 
his  stock  as  a  result  of  the  wrong, 
and  in  this  respect  the  injury  was 
personal  to  the  holders  of  the  stool^. 
But  every  stoekholder  has  suffered 
from  the  same  wrong,  and  if  the 
plaintifE  can  maintain  Ian  action  for 
the  recovery  of  the  damages  sus- 
tained by  hinfi,  every  stockholder 
must    be    accorded    the    same    right. 
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further,  action  cannot  be  maintained  by  a  stockholder  for  the  r©- 
covery  to  himself  personally  of  moneys  misappropriated  by  the  cor- 
porate officers  for  the  payment  of  their  salaries,  inasmuch  as  such 
money,  when  recovered,  is  the  property  of  the  corporation.^^ 

If  the  property  of  a  corporation  is  converted  by  a  stranger,  or  if  a 
trespass  is  committed  thereon,  or  if  an  injury  to  its  property  is 
caused  by  the  negligence  of  another,  or  if  an  injury  is  threatened, 
the  injury  is  to  the  corporation,  not  to  the  stockholders  individually, 
and  it  is  for  the  corporation,  and  not  for  the  stockholders  as  in- 
dividuals, to  take  proper  steps,  by  action  or  otherwise,  to  prevent  or 
redress  the  injury .**  It  seems  that  if  the  stockholder  can  by  his 
own  action,  without  resort  to  courts,  work  out  his  protection,  he  may 
do  so  and  then  have  his  rights  adjusted  with  the  corporation,  as  where 
he  redeemed  its  property  from  execution  sale.*' 

The  action  is  derivative,  i.  e.,  in  the  corporate  right,  if  the  grava- 
men of  the  complaint  is  of  injury  to  the  corporation,**  or  to  the 


The  injury,  however,  resulting  from 
the  wrong  was,  as  we  have  seen, 
to  the  corporation.  The  depreciation 
in  the  value  of  the  plaintiff's  stock, 
and  that  of  the  other  stockholders, 
was  in  consequence  of  the  waste  and 
destruction  of  the  property  and  fran- 
chise of  the  corporation."  Niles  v. 
New  Tork  Cent.  &  H.  Eiver  E.  Co., 
176  N.  Y.  119,  68  N.  E.  142. 

51  RafEerty  v.  Donnelly,  197  Pa.  423, 
47  Atl.  202. 

82  Where  stock  belonging  to  a  cor- 
poration is  converted  by  a  private 
individual  to  his  own  use,  the  right 
of  action  for  the  conversion  lies  in 
the  corporation,  not  in  a  stockholder 
by  whom  the  stock  was  transferred 
to  the  corporation.  Crosby  v.  Strat- 
ton,  17  Colo.  App.  212,  68  Pae.  130. 
See  also  §§4052,  4066,  infra. 

53  A  stockholder  may  redeem  prop- 
erty from  a  judgment  sale  by  paying 
the  debt  under  the  same  circum- 
stances that  he  could  sue  for  re- 
demption on  its  behalf.  Duquesne 
Gold  Min.  Coi  v.  Glaser,  46  Colo.  186, ' 
103  Pac.  299. 

54  Holt  V.  California  Development 
Co.,  161  Fed.  3. 


A  bill  to  annul  a  contract  between 
a  railroad  company  and  a  land  and 
irrigation  company,  whereby  the  for- 
mer was  to  aid  the  latter  by  advanc- 
ing money  to  stop  the  inflow  of  the' 
Colorado  Eiver  into  Salton  Sea  to 
the  injury  of  both,  was  on  behalf  of 
the  corporation  where  it  was  alleged 
that  the  scheme  was  a.  fraud  to  im- 
pose debts  on  the  land  company  and 
eventually  to  absorb  it.  Holt  v.  Cal- 
ifornia Development  Co.,  161  Fed.  3. 

Negligence  of  directors  in  failing 
to  enforce  leases  is  a  corporate  cause 
of  action.  Kelly  v.  Dolan,  233  Fed. 
635. 

Failing  to  enforce  a  lease  and  suf- 
fering a  mortgage  to  be  defaulted 
is  a  corporate  wrong.  Moran  v.  Vree- 
land,  81  N.  Y.^  Misc. '664,  143  N.  Y. 
Supp.  522. 

Appropriation  of  cash  and  treasury 
stock  and  alienation  of  property  be- 
longing to  corporation  states  a  cor- 
porate cause  of  action.  Elmergreen 
V.  Weimer,  138  Wis.  112,  119  N.  "W. 
836. 

Sale  of  majority  stock  to  compet- 
ing road  is  injury  to  corporation,  if 
at  aU,  not  to  minority  as  individuals. 
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whole  body  of  its  stock  or  property  without  any  severance  or  dis- 
tribution among  individual  holders  ^^  or  seeks  to  recover  assets  for 
it^^  or  prevent  dissipation  of  them.^''  On  the  other  hand,  if  the 
essential  injury  is  to  the  plaintiff  as  a  stockholder,  the  action  being 


Delavan  v.  New  York,  N.  H.  &  H.  E. 
«  Co.,  154  N.  Y.  App.  Div.  8,  139  N.  Y. 
Supp.  17,  rev 'g.  137  N.  Y.  Supp.  207, 
three  judges  dissenting. 

Eight  to  sue  for  the  loss  of  the  use 
of  money  which  would  have  been 
earned  had  leases  been  renewed  is  in 
the  corporation  and  not  in  the  stock- 
holder deprived  of  dividends.'  Sing- 
ers-Bigger V.  Young,  166  Fed.  82. 

65  Kelly  V.  Mississippi  Eiver  Coal- 
ing Co.,  175  Fed.  482;  Oliphant  v. 
Woodburn  Coal  &  Mining  Co.,  63 
Iowa  332 ;  Drinkwater  v.  Portland 
Marine  Ey.,  18  Me.  35;  Hodsdon  v. 
Corpeland,  16  Me.  314. 

Stock  depreciation  is  actionable  if 
due  to  fraud,  ultra  vires  acts  or 
negligence  of  officers;  but  the  cor- 
poration should  sue,  and  not  the  stock- 
holder, unless  it  refuses.  Caffall  v. 
Bandera  Tel.  Co.,  —  Tex.  Civ.  App. 
— ,  136  S.  W.  105. 

Where  the  wrongful  acts  complained 
of  consisted  in  the  falsification  and 
mutilation  of  the  corporate  records, 
the  court  said:  "These  acts  were  an 
invasion  of  the  corporate  rights. 
The  wrong  was  done  primarily  to  the 
whole  corporation,  and  the  plaintiff 
was  affected  and  injured  in  the  value 
of  his  shares  only  through  his  inter- 
est in  the  corporation  and  the  injury 
done  to  its  property.  Eedress  for 
such  a  wrong  must  be  obtained  by 
the  corporation  itself  through  its 
regularly  constituted  agents.  The 
-  I  plaintiff  was  not  the  corporation 
notwithstanding  he  owned,  and  con- 
trolled a  majority  of  its  stock. 
He  did  not  own  oi;  control  its 
property  or  make  or  cancel  its  con- 
tracts with  the  defendant.  *  •  • 
He  was  injured   the  same   as  every 


other  shareholder  because  of  and 
through  the  injury  to  the  oorporatiorn 
property  and  rights.  There  was  no 
special  injury  to  the  plaintiff  differ- 
ent from  that  to  all  other  sharehold- 
ers, nor  were  his  individual  rights  in- 
jured outside  of  the  injury  suffered 
by  the  collective  entity,  the  corpo- 
ration." Wells  V.  Dane,  101  Me.  67, 
63  Atl.  324. 

66  An  action  cannot  be  treated  as 
individual  to  recover  a  share  in  prop- 
erty where  part  of  the  relief  sought 
is  the  turning  back  to  the  corpora- 
tion of  assets  held  by  officers. ,  Brock 
V.  Poor,  216  N.  Y.  387,  111  N.  E. 
229,  rev'g  167  N.  Y.  App.  Div.  784, 
798,  800,  153  N.  Y.  Supp.  332. 

Accounting  of  stock  inequitably  is- 
sued to  defendants  and  of  dividends 
paid  and  interest  thereon  sounds  in 
right  of  the  corporation  and  not  of 
the  stockholder.  Continental  Securi- 
ties Co.  V.  Belmont,  75  N.  Y.  Misc. 
234,  133  N.  Y.  Supp.  560,  aff'd  150 
N.  Y.  App.  Div.  298,  134  N.  Y.  Supp. 
635,  which  is  aff'd  by  206  N.  Y.  7,  51 
L.  E.  A.  (N.  S.)  112,  Ann.  Cas.  1914  A 
777,  99  N.  E.  138. 

Injunction  and  accounting  suit  for 
use  of  property  and,  contract  of  cor- 
poration for  personal  profit  is  deriva- 
tive. Dillon  V.  Pan-American  The- 
atrical Co.,  96  N.  Y.  Misc.  501,  160 
N.  Y.  Supp.  549. 

Both  at  common  law  and  by  di- 
rect enactment  in  Missouri  the  right 
to  recover  misappropriated  assets 
from  an  officer  is  in  the  corporation, 
whence  it  passes  to  a  trustee  in  bank- 
ruptcy. In  re  Swofford  Bros.  Dry 
Goods  Coi,  180  Fed.  549. 

67Baum  v.  Sporborg,  146  N.  Y. 
App.  Div,  537,  131  N,  Y,  Supp.  267. 


6865 


4051] 


Peivate  Coepokations 


[Ch.  56 


based  on  a  contract  to  which  he  is  a  party  ^*  or  a  right  belonging 
severally  to  him*^  or  on  fraud  affecting  him  directly®"  it  is  an  in- 
dividual action. 

A  wrong  may  be  actionable  by  both  the  stockholder  and  the  cor- 
poration.*^ A  suit  by  stockholders  against  a  managing  committee  on 
an  agreement  by  which  the  corporate  management  was  given  to  it 
is  on  its  face  an  individual  suit.®*  The  caption  and  prayer  may 
aid  in  determining  which  is  the  true  character  of  the  action,®^  but  the 


68  A  stockholder  who  is  a  party  to 
a  trust  agreement  by  which  stock  wa3 
deposited  and  certain  promises  made 
by  the  trustees  may  sue  thereon  for 
himself  and  all  stockholders  simi- 
larly situated,  but  it  is  not  a  deriva- 
tive suit  in  right  of  the  corporation. 
Brock  V.  Poor,  167  N.  Y.  App.  Div. 
784,  153  N.  Y.  Supp.  332. 

B9  Where  individuai  water  rights 
are  sought  to  be  quieted,  the  action  is 
individual,  although  plaintiff  is  a 
stockholder  in  a  mutual  water  corpo- 
ration and  alleges  that  it  recognizes 
the  other  defendant's  priority  of 
claim.  Larimer  &  Weld  Eeservoir 
Co.  V.  rt.  Colling  Milling  &  Elevator 
Co.,  60  Colo.  241,  152  Pac.  1160. 

60  Deceit  practiced  on  a  stockholder 
to  induce  him  to  join  in  a  dissolution 
proceeding  is  an  individual  wrong 
and  not  a  corporate  one.  Vogt  v. 
Vogt,  119  N.  Y.  App.  Div.  518,  104  N. 
Y.  Supp.  164. 

Deceit  in  representing  stock  to  •  be 
treasury  stock  whereas  it  was  issued 
ptock  is  a  tort  to  the  buyer  and  not 
to  the  corporation.  Whitten  v.  Dab- 
ney,  171  Cal.  621,  154  Pac.  312. 

Where  the  majority  holder  seeks 
protection  against  increase  of  stock 
to  oust  him  of  control,  the  action  is 
individual  and  not  derivative.  With- 
erbee  v.  Bowles,  201  N.  Y.  427,  95 
N.  E.  27,  rev'g  142  N.  Y.  App.  Div. 
407,  126  N.  Y.  Supp.  954.  The  same 
is  true  of  an  action  for  depriving 
him  of  the  right  to  buy  his  share  in 
a  rightful  issue.  Waters  v.  Horace 
Water  &  Co.,  201  N.  Y.  184,  94  N. 


E.  602,  aff'g  130  N.  Y.  App.  Div.  678, 
115   N.   Y.   Supp.   432. 

61  If  deceit  and  mismanagement  in- 
duce the  plaintiff  to  sell  his  stock,  the 
cause  of  action  may  be  individual, 
though  injury  was  also  done  to  the 
corporation.  Von  Au  v.  Magenhei- 
mer,  196  N.  Y.  510,  89  N.  E.  1114, 
afE'g  126  N.  Y.  App.  Div.  257,  110  N. 
Y.  Supp.  629. 

82  Action  for  accounting  by  a 
stockholder  against  a  creditors'  com- 
mittee managing  corporate  affairs  to 
secure  or  pay  its  debts  is  representa- 
tive of  stockholders .  and  not  an  ac- 
tion on  behalf  of  corporation  unless 
the  complaint  sufficiently  pleads  some 
right  in  it.  Brock  v.  Poor,  167  N.  Y. 
App.  Div.  784,    153  N.  Y.  Supp.  332. 

63  The  title  and  the  substance  of 
the  allegations  may  be  considered  to 
show  that  the  suit  is  derivative. 
Brewster  v.  F.  G.  Brewster  &  Co.,  138 
N.  Y.  App.  Div.  139,  122  N.  Y.  Supp. 
1019. 

A  prayer  for  individual  relief  may 
mark  allegations  as  setting  up  an  in- 
dividual cause  (recovery  of  stock  held 
under  an  agreement  and  for  an  ac- 
counting). Brock  V.  Poor,  216  N. 
Y.  387,  111  N.  E.  229,  rev'g  167  N.  Y. 
App.  Div.  784,  798,  800,  153.  N. 
Y.  Supp.  332. 

An  addition  to  a  complaint,  to  seti 
aside  a  stock  sale  as  injurious  indi- 
vidually, of  a  prayer  to  set  aside  acts 
of  directors  increasing  capital  stock 
in  furtherance  of  the  conspiracy  does 
iitrl  make  the  action  derivative  or  in- 
troduce an  additional  cause  of  action. 
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complaint  does  not  make  a  suit  individual  or  derivative  by  calling  it 
one  or  the  other.^  Not  only  is  a  single  stockholder  without  power 
to  institute  action  in  behalf  of  the  corporation,  but  action  may  not 
be  maintained  by  the  holders  of  stock  in  severalty.®^ 

So  far  is  the  action  or  suit  one  in  representation  of  a  corporate 
right,  that  an  executor  suing  as  a  stockholder  does  not  in  the  full 
sense,  it  would  seem,  represent  his  testator  for  the  purposes  of  the 
suit,^^  and  transferees  of  stock,  when  they  sue  as  plaintiffs,  may  be ' 
but  are  not  necessarily  subject  to  the  equities  of  their  predecessors.®'' 

The  suit  is  not  technically  a  stockholders'  suit  unless  it  is  based 
on  a  right  derived  from  the  status  of  a  stockholder ;  **  thus  the 


Witherbee  v.  Bowles,  201  N.  Y.  427, 
95  N.  E.  27,  rev  'g  142  N.  Y.  App.  Div. 
m,  126  N.  Y.  Supp.  954. 

Allegations  of  fraudulent  aliena- 
tion of  corporate  property  and  a 
prayer  for  annulment  of  transfers, 
for  accounting  and  ascertainment  of 
plaintiff's  due  proportion  of  what  de- 
fendants wrongfully  reeeirved,  and  for 
judgment  in  plaintiff's  favor,  sounds 
in  an  individual  right.  Hearst  v.  Put- 
nam Min.  Co.,  28  Utah  184,  67  L.  E. 
A.  784,  107  Am.  St.  Eep.  698,  7Y  Pae. 
753. 

An  accounting  for  payments  an 
islatute-barred  notes  and  for  payment 
of  excessive  interest  on  a  loan,  seek- 
ing to  recover  such  sums  for  the  cor- 
poration, is  derivative.  Nevins  v. 
.Brooklyn  Citizen  (N.  Y.  Misc.),  157 
N.  Y.  Supp.  96. 

81 A  bill  to  invalidate  an  agreement 
between  a  manufacturing  and  a  sell- 
ing company,  alike  controlled  by  de- 
fendants, whereby  both  the  output 
and  the  prices  were  restricted  to  the 
detriment  of  the  former,  and  for  an 
accounting,  is  one  in  the  corporate 
right,  notwithstanding  an  allegation 
that  it  is  an  individual  suit.  The 
94th  Equity  Rule  applies.  Smith  v. 
Chase  &  Baker  Piano  Mfg.  Co.,  19|, 
Fed.  466.  '  n 

65Hackett  v.  Northern  Pac.  E.  Co., 
140  Fed.  717.  In  this  ease  plaintiffs 
contended,   further,   that   as   the   par- 


ties were  before  the  court,  the  action 
might  be  severed  and  the  defendant 
required  to  answer.  The  court  de- 
clined to  grant  the  request,  however, 
on  the  ground  that  there  was  no 
unity  of  interest  in  the  subject-matter 
involved.  See,  to  the  same  effect, 
Loewenstein  v.  Diamond  Soda  Water 
Mfg.  Co.,  94  N.  Y.  App.  Div.  383,  88 
N.  Y.  Supp.  313. 

66  Thus  an  executor's  suit  raised 
the  question  whether  he  stood  ss  the 
representative  of  the  decedent,  so 
that  declarations  of  decedent  as  to 
transactions  with  the  individual  de- 
fendants were  excluded  under  the 
statute.  The  court  declined  to  de- 
cide the  question  because  error  could 
be  predicated  on  ano1;her  ground,  but 
considered  the  question  to  be  debat- 
able. Godley  v.  Crandall  &  Godley 
Co.,  212  N.  Y.  121,  L.  E.  A.  1915  D 
632,  105  N.  E.  818,  modifying  153  N. 
Y.  App.  Div.  697,  139  N.  Y.  Supp. 
236. 

67  It  will  be  seen  hereafter  that  the 
doctrine  of  laches  and  estoppel  is  not 
imputed  to  the  successor  in  title  to 
the  stock,  unless  some  element  of 
notice  or  participation  or  the  like 
was  present;  so  that  an  equity  ex- 
ists against  the  successor  which 
brings  into  play'  those  defenses  that 
were  good  as  against  liis  predecessor. 
See   §'4072,  infra. 

68  A  suit  by  complainants  based  on 
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stockholder  may  be  a  creditor  of  the  corporation,  and  if  he  sues  in 
that  right  and  capacity  his  suit  is  not  truly  a  stockholder's  suit  but 
a  creditor's  suit.  Such  suits  are  treated  in  another  portion  of  this 
work.®® 

§  4052.  Bight  to  sue  at  law.  Since  the  rights  arising  out  of  the 
contracts  of  a  corporation  belong  to  it,  and  not  to  the  stockholders 
individually,  and  injuries  to  the  property  of  the  corporation  caused 
by  the  wrongful  acts  or  negligence  of  others  are  injuries  to  the  cor- 
poration itself,  it  necessarily  follows  that  any  action  at  law  to 
enforce  such  a  contract,  or  recover  damages  for  its  breach,  or  to 
obtain  redress  for  such  injuries,  must  be  brought  by  the  corpora- 
tion in  the  corporate  name,  and  through  its  managing  officers.  Neither 
a  single  stockholder  nor  all  the  stockholders,  as  individuals,  can  main- 
tain .an  action  at  law  in  their  own  names  upon  a  contract  made  by 
the  corporation,  or  for  injuries  committed  against  the  property  of 
the  corporation,  as  trespass,  trover  for  the  conversion  of  property,  an 
action  on  the  case  for  injuries  caused  by  the  acts  or  negligence  of 
another,  or  an  action  of  replevin  or  ejectment  to  recover  corporate 
property.  All  such  actions  must  be  brought  in  the  corporate  name, 
and  cannot  be  maintained  by  stockholders  in  their  own  names,  either 
on  their  own  behalf  because  of  their  equitable  interest  in  the  property 
of  the  corporation,  or  on  behalf  of  the  corporation.  This  principle 
applies;  whether  the  wrongs  complained  of  are  the  acts  or  negligence 
of  strangers,  or  the  fraudulent  or  wrongful  acts  or  negligence  of  the 
directors  or  managing  officers  of  the   corporation.™     A  statutory 

a  contractual  trust  in  their  favor  an-  chinery  of  the  court  for  the  aceom- 

tedating  the  corporation  formed  pur-  plishment  of  justice,  for  securing  this 

suant  to  the  contract  is  not  a  stock-  important   remedy   on   behalf    of   the 

holder 's  suit ;  and  the  practice  of  such  public   for    the   prevention   of  fraud, 

suits    does   not   apply.      Complainants  certainly  there  is  a  very  strong  indi- 

need  not  be  stockholders  in  such  suit.  cation  that  what  the  statute  is  aimed 

Rogers    v.    Penobscot    Min.    Co.,    154  to  secure  i^  the  redress  or  the  preven- 

Ped.  606.  tion   of   a   public  wrong  rather  than 

69  See   chapters   on  Insolvency   and  the  enforcement  of  a  private  right — a 

Bankruptcy  and  Eeceivers,  infra.  private  right  either'  of  a  stockholder 

In  a  New  Jersey  case  the  court  said:  qua    stockholder,     or    of    a    creditor 

' '  Now,   the    slightest   reflection   upon  qua  creditor. ' '     Gallagher  v.  Asphalt 

the  nature  of  a  creditor's  suit  against  Ca.  of  America,  67  N.  J,  Eq.  441,  58 

a  corporation  and  a  stockholder 's  suit  Atl.  403.  , 

against  a  corporation  will  show  how  70  CaUfornia.     Gorhan  v.  Gilson,  28 

radically   different   those   two  things  Cal.  479; 

are.     When  we  have  either  a  creditor  Oonnecticut.     Allen    v.    Curtis,    26 

or   a   stockholder   qualified   to   appear  Gonn.  456. 
as  the  actor,  to  set  in  motion  the  ma-  G-eorgia,     McAfee    v.    Zettler,    103 
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cause  of  action  for  damages  is 'within  this  rule  if  it  accrues  to  the 
corporation.''^  The  fact  that  one  person  owns  all  the  stock  of  a 
corporation  does  not  enable  him  to  sue  in  his  own  name  for  an  injury 
to  the  corporation,  for  the  corporation  is  none  the  less  a  separate  and 
distinct  person  in  the  law.'^ 

As  stated  above,  it  makes  no  difference  in  the  application  of  this 
rule  that  the  injury  is  caused  by  the  officers  of  the  corporation  in 
their  management  of  its  affairs.  Misfeasance  or  negligence  on  the 
part  of  the  managing  officers  of  a  corporation,  resulting  in  loss  of  its 
assets,  is  an  injury  to  the  corporation,  for  which  it  must  sue.  A 
stockholder  cannot  sue  for  damages  because  his  stock  is  rendered 
worthless.'' 

At  law  there  is  no  exception  to  this  rule,  even  when  the  corporation 
refuses  to  sue.  In  such  a  case,  however,  as  we  shall  see  in  the  follow- 
ing sections,  the  stockholders  have  their  remedy  in  equity. 

§4053.  Right  to  sue  in  equity  or  equitable  action.  In  ordinary 
circumstances,  when  redress  or  preventive  relief  is  sought  for  a  wrong 


Ga.  579,  30  S.  B.  268;  Steele  Lumber 
Co.  V.  Laurens  Lumber  Co.,  98  Ga.  329, 
24  S.  E.  755;  Bethune  v.  Wells,  94  Ga. 
4^6,  21  S.  E.  230. 

Indiana.  Tomlinson  v.  Bricklayers 
Union,  No.  1,  87  Ind.  308;  Cutshaw  v. 
Fargo,  8  Ind.  App.  691,  36  N.  E.  650, 
34  N.  E.  376. 

Louisiana.  Faurie  v.  Millaudon, 
3  Mart.    (N.   S.)    476. 

Maine.  Kennebec  &  P.  E.  Co.  v. 
Portland  &  K.  E.  Co.,  54  Me.  173; 
Smith  V.  Poor,  40  Me.  415,  63  Am. 
Dee.  672;  Drinkwater  v.  Portland 
Marine  Ey.  Co.,  18  Me.  35;  Hodsdon  v. 
Copeland,  16  Me.  314. 

Massachusetts.  Bartlett  v.  Briek- 
ett,  14  Allen  62;  Smith  v.  Hurd,  12 
Meto.  371,  46  Am.  Dec.  690. 

Michigan.  Eandall  v.  Dudley,  111 
Mich.  437,  69  N.  W.  729;  Talbot  v. 
Scripps,  31  Mich.  268;  People  v.  State 
Treasurer,  24  Mich.  468. 

New  York.  Moran  v.  Vreeland,  81 
Misc.  664,  143  N.  Y.  Supp.  522 ;  Miles 
V.  New  York  Gent.  &  H.  Eiver  E. 
Co.,  35  Misc.  69,  71  N.  Y.  Supp.  271; 
Thompson  v.  Stanley,  20  N.  Y.  Supp. 


317;  Bennett  v.  American  Art  Uniom, 
5  Sandf.  614. 

Wisconsin.  Button  v.  Hoffman,  61 
Wis.  20,  50  Am.  Rep.  131,  20  N.  W. 
667. 

See  also  §  2679  et  seq.  as  to  guits  by 
stockholders    against    officers. 

11  He  cannot  sue  at  law  in  its  right 
to  recover  treble  damages  given  by 
the  Sherman  Anti-trust  Act,  §  7,  but 
must  go  into  equity.  United  Copper 
Securities  Co.  v.  .Amalgamated  Copper 
Co.,  223  Fed.  421.  And  see  §3400, 
supra. 

As  to  actions  under  Sherman  Anti- 
trust Act  where  the  stockholder  him- 
self is  damaged,  see  supra,  preceding 
section  and  note  and  §  3400  et  seq., 
eupra. 

72  Button  V.  Hoffman,  61  Wis.  20, 
50  Am.  Eep.  131,  20  N.  W.  667,  where 
it  was  held  that  the  owner  of  all  the 
stock  of  a  corporation  could  not  main- 
tain an  action  of  replevin  to  recover 
property  belonging  to  the  corporation. 
See  also  Eandall  v.  Dudley,  111  Mich. 
437,  69  N.  W.  729,  and  Chap.  1,  supra. 

73  Smith  v.  Hurd,  12  Mete,   (Mass.) 
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committed  or  threatened  against  a  corporation,  whether  by  strangers 
or  by  its  officers,  or  where  it  is  sought  to  enforce  contracts  or  other 
rights  of  a  corporation,  the  same  principle  applies  to  suits  in  equity 
as  to  actions  at  law.  Except  as  hereafter  shown,  the  suit  must  be 
brought  by  the  corporation  itself  in  the  corporate  name,  and  cannot 
be  brought  by  a  stockholder  on  his  own  behalf,  or  on  behalf  of  himself  ' 
and  others.''*  In  equity,  however,  the  rule  is  not  inflexible,  as  it  is  at 
law.  In  a  proper  case,  a  court  of  equity  will  look  beyond  the  cor- 
porate body  as  a  legal  entity  distinct  from  its  members,'*  and,  disre- 
garding the  fiction,  will  recognize  the  fact  that  a  corporation  is  in 
reality  an  association  of  individuals  for  the  purpose  of  private  gain, 
like  an  ordinary  partnership,''*  and  that,  while  they  have  not  the 
legal  title  to  the  assets  of  the  corporation,  they  are  nevertheless  the 
beneficial  or  equitable  owners.  And  if  an  injury  is  committed  or 
threatened  against  the  corporation  which  will  constitute  a  violation 
of  the  equitable  rights  of  stockholders,  and  for  any  reason  a  dis- 


■371,  46  Am.  Dec.  690;  Niles  v.  New 
fork  Cent.  &  H.  River  E.  Co.,  35  N. 
?.  Misc.  69,  71  N.  Y.  Supp.  271,  and 
other  eases  cited,  §  40^3,  supra.  See 
also  §  2679  et  seq.,  supra. 

A  stockholder-  cannot  sue  to  re- 
corder damages  for  foreclosure  of  a 
mortgage  in  fraud  of  minority  stock- 
holders, for  the  right  of  action  is  in 
the  corporation.  Niles  v.  New  York 
Cent.  &  H.  Eiver  B.  Co.,  35  N.  T. 
Misc.  69,  71  N.  Y.  Supp.  271. 

74  United  States.  Hawes  v.  Oak- 
land, 104  U.  S.  450,  26  L.  Ed.  827. 

California.  Bacon  v.  Irvine,  70  Cal. 
221,  11  Pac.  646. 

Maine.  Smith  v.  Poor,  40  Me.  415, 
63  Am.  Dec.  672;  Hersey  v.  Veazie, 
24  Me.  9,  41  Am.  Dec.  364. 

Maryland.  Booth  v.  Bobinson,  55 
Md.   419. 

Massachusetts.  Dunphy  v.  Traveller 
Nevirspaper  Ass'n,  146  Mass.  495,  16 
N.  E.  426. 

Missouri.  Slattery  v.  St.  Louifl  & 
N.  O.  Transp.  Co.,  91  Mo.  217,  60  Am. 
Rep.  245,  4  S.  "W.  79. 

New  Jersey.  Brown  v.  Vandyke, 
8  N.  J.  Eq.  795,  55  Am.  Dec.  250. 


lUiode  Island.  Hazard  v.  Durant, 
11  B.  I.  195. 

Tennessee.  Wallace  v.  Lincoln  Sav. 
Bank,  89  Tenn.  630,  24  Am.  St.  Eep. 
625,  15  S.  W.  448. 

Texas;.  Cates'v.  Sparkman,  73  Tex. 
619,  15  Am.  St.  Bep.  806,  11  S.  W.  846. 

West  Virginia.  Bathbone  v.  Park- 
ersburg  Gas  Co.,  31  W.  Va.  798,  8  S. 
E.   570. 

Wisconsin.  Cunningham  v.  Wech- 
selberg,  105  Wis.  359,  81  N.  W.  414. 

England.     Macdougall  v.  Gardiner, 

1  Ch.    Div.    13;    Poss    v.    Harbottle, 

2  Hare  461;  Bussell  v.  Wakefield  Wa- 
terworks Co.,  L.  E.  20  Eq.  474. 

See  also  many  other  cases  hereafter 
cited  and  §  2679  et  seq.,  supra. 

The  principle  announced  in  the  text 
is  so  well  established  that  in  most  of 
the  recent  eases  where  the  same  or 
similar  language  is  found,  it  is  appar- 
ent that  the  court  is  merely  uttering 
a  preamble  for  discussion  of  the  real 
point,  to  wit,  whether  there  is  such 
equity  as  allows  ,|he  stockholders  to 
sue  for  the  corporation.  See  cases 
cited  in  notes  to  §  4061  et  seq.,  infra. 

76  See  Chap.  1,  supra. 

76  See  Chap.  1,  supra. 
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senting  stockholder  cannot  obtain  redress  or  relief  through  the  cor- 
poration, a  court  of  equity  will  grant  appropriate  relief  in  a  suit 
brought  by  him  in  his  own  behalf,,  or  ih  behalf  of  himself  and  other 
stockholders  who  may  come  in  and  be  made  parties,  according  to  the 
circumstances.  Such  a  suit  is  generally  brought  and  sustained  be- 
cause the  corporation  is  in  the  control  of  the  persons  who  have  com- 
mitted or  threatened  to  commit  the  wrongs  complained  of.''' 


77  United  States.  Hawes  v.  Oakland, 
104  U.  S.  450,  26  L.  Ed.  827;  Daven- 
port V.  Dowa,  18  Wall.  626,  21  L.  Ed. 
938;  Chicago  City  Ey.  Co.  v.  AUerton, 
18  Wall.  233,  21  L.  Ed.  902;  Zabris- 
kie  V.  Cleveland,  C.  &  C.  E.  Co.,  23 
How.  381,  16  L.  Ed.  488;  Dodge  v. 
Woorlsey,  18  How.  33 J,  15  L.  Ed.  401; 
Ogden,  V.  Gilt  Edge  Conspl.  Mines  Co., 
?25  Fed.  723;  Kelly  v.  Dolan,  218 
Fed.  966;  Hardon  v.  Newton,  14 
Blatehf.  376,  Fed.  Cas.  No.  6,054. 

Alaliama.  Parsons  v.  Joseph,  92 
Ala.  403,  8  So.  788;  Nathan  v.  Tomp- 
kins, 82  Ala.  437,  2  So.  747. 

Arkansas.  Eed  Bud  Eealty  Co.  v. 
South,  96  Ark.  281,  131  S.  W.  340. 

CaUfoinia.  Burbank  v.  Dennis,  101 
Cal.  90,  35  Pac.  444;  Cogswell  v.  Bull, 
39  Cal.  320. 

Oolorado.     Holmes    v.    Jewett,    55 
Colo.  187,  134  Pac.  665. 
'    Connecticut.     Pratt  v.  Pratt,  Eead 
&  Co.,  33  Conn.  446;  Allen  v.  Curtis, 
26  Conn.  456. 

Illinois.  Harding  v.  American  GFlu- 
eose  Co.,  182  111.  551,  64  L.  R.  A.  738, 
74  Am.  St.  Rep.  189,  55  N.  E.  577, 
writ  of  error  dismissed  187  U.  S.  651, 
i7  h.  Ed.  349. 

Indiana.  Wayne  Pike  Co.  v.  Ham- 
mons,  129  Ind.  368,  27  N.  E.  487. 
It  is  perlnitted  in  exceptional  cases 
only:  (1)  Action  or  threatened  ac- 
tion by  directors  exceeding  their 
power,  (2)  fraud  by  managers  com- 
pleted or  comtempiated  and  injurious 
to  the  corporation  or  stockholders, 
(3)  action  by  directors  or  a  majority 
of  them  in  their  own  interest,  and  in 
a  way  injurious  to  corporation  or  other 


stockholders,  (4)  where  majority  acts 
oppressively  in  the  corporate  name  in 
violation  of  minority  rights,  and  can 
only  be  restrained  by  equity.  Mar- 
eovich  v.  O'Brien,  —  Ind.  App.  — , 
114  N.  E.  100;  Tevis  v.  Hammer- 
smith, 31  Ind.  App.  281,  282,  66  N.  E. 
79. 

Kansas.  Burnes  v.  Atchison,  48 
Kan.  507,  29  Pac.  579. 

Kentucky.  Eeinecke  v.  Bailey,  33 
Ky.  L.  Eep.  977,  112  S.  W.  569. 

Louisiana.  In  re  Belton,  47  La. 
Ann.  1614,  30  L.  E.  A.  648,  18  So.  642. 

Maryland.  Booth  v.  Robinson,  55 
Md.  419. 

Massachusetts.  Corey  v.  Independ- 
ent Ice  Co.,  115  N.  E.  488;  Brewer  v. 
Boston  Theatre,  104  Mass.  378;  Pea- 
body  v.  Flint,  6  Allen  52. 

Michigan.  Miner  v.  Belle  Isle  Ice 
Co.,  93  Mich.  97,  17  L.  R.  A.  412, 
53  N.  W.  218. 

Minnesota.  Rothwell '  v.  Robinson, 
39  Minn.  1,  12  Am.  St.  Rep.  608, 
38  N.  W.  772. 

MissourL,  Exter  v.  Sawyer,  146 
Ma.  302,  47  S.  W.  951. 

New  Hampshire.  March  v.  Eastern 
R.  Co.,  40  N.  H.  548,  77  Am.  Dec.  732. 

New  York.  Continental  Securities 
Co.  v.  Belmont,  206  N.  T.  7,  51  L.  R. 
A.  (N.  S.)  112,  Ann.  Cas.  1914  A  777, 
99  N.  E.  138,  aff'g  150  App.  Div.  298, 
134  N.  Y.  Supp.  635,  75  Misc.  234, 
133  N.  Y.  Supp.  560;  BrinckerhofE  v. 
Bostwick,  88  N.  Y.  52;  Greaves 
v.  Gouge,  69  N.  Y.  154;  People  v. 
Equitable  Life  Assur.  Soc.  of  United 
States,  124  App.  Div.  714,  109  N.  Y. 
Supp.  453,  rev'g  51  Misc.  339,  101  N, 
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In  a  leading  ease  in  the  Supreme  Court  of  the  United  States,  the 
circumstances  necessary  to  entitle  a  stockholder  to  sue  in  his  own 
name  were  summed  up  by  Mr.  Justice  Miller  as  follows: 

"We  understand  the  doctrine  to  be  that  to  enable  a  stockholder 
in  a  corporation  to  sustain  in  a  court  of  equity  in  his  own  name,  a 
suit  founded  on  a  right  of  action  existing  in  the  corporation  itself, 
and  in  which  the  corporation  itself  is  the  appropriate  plaintiff,  there 
must  exist  as  the  foundation  of  the  suit — 

"1.  Some  action  or  threatened  action  of  the  managing  board  of 
directors  or  trustees  of  the  corporation  which  is  beyond  the  authority 
conferred  on  them  by  their  charter  or  other  source  of  organization; 

"2.  Or  such  a  fraudulent  transaction  completed  or  contemplated 
by  the  acting  managers,  in  connection  with  some  other  party,  or 
among  themselves,  or  with  other  shareholders  as  will  result  in  serious 
injury  to  the  corporation,  or  to  the  interests  of  the  other  share- 
holders ;  '  • 

"3.  Or  where  the  board  of  directors,  or  a  majority  of  them,  are 
acting  for  their  own  interest,  in  a  manner  destructive  of  the  corpora- 
tion itself,  or  of  the  rights  of  the  other  shareholders; 

"4.  Or  where  the  majority  of  shareholders  are  oppressing  and 
illegally  pursuing  a  course  in  the  name  of  the  corporation,  which  is 
in  violation  of  the  rights  of  the  other  shareholders,  and  which  can 
only  be  restrained  by  the  aid  of  a  court  of  equity. 

Y.   Supp.   354;   Eobinson  v.   Smith,   3  78  "Wis.  316,  23  Am.  St.  Eep.  411,  47 

Paige  222,  24  Am.  Deo.  212.  N.  W.  361. 

North    Carolina.     Mitchell    v.    Au-  England.    Menier  v.  Hooper's  Tel. 

lander    EealtJ-.    Co.,    169    N.    C.    516,  Works,  9  Ch.  App.  350;  Mason  v.  Har- 

86  S.  E.  358.  '  ris,  11  Ch.  Div.  97;  Toss  v.  Harbottle, 

Bhode   Island.     Hazard   v.   Durant,  2  Hare  461;  Simpson  v.  Westminster 
11  E.  I.  195;  Hodges  v.  New  England  Palace  Hotel   Co.,  8   H.  L.  Cas.  712, 
Screw  Co.,  1  E.  I.  312,  53  Am.  Deo.  624.  6  Jur.  (N.  S.)  985;  Russell  v.  Wake- 
South  Carolina.    K-ckbuech  v.  Eug-  field   Waterworks   Co.,  L.   E.   20  Eq. 
gles,  105  S.  C.  525,  90  S.  E.  163.  474;    Atwool   v   Merry  weather,  L.  E. 

Tennessee.    Wallace  v.  Lincoln  Sav.  5  Eq.  464,  note. 
Bank,  89  Tenn.  630,  24  Am.  St.  Eep.  And    see    many    other    cases    more 

625,  15  S.  W.  448;  Black  v.  Huggins,  specifically   cited  jinder    the   sections 

2  Tenn.  Ch;  780.  following. 

lexas.    Cates  v.  Sparkman,  73  Tex.  Since  the  stockholder  may  sue  in  a 

619,   15  Am.   St.   Eep.  806,   11   S.  W.  proper  case,  his  allegations  of  wrong- 

646;  Mussina  v.  Goldthwaite,  34  Tex.  doing   in    a    complaint    are   pertinent 

125,  7  Am.  Eep.  281.  and  privileged,  and  the  filing  of  such 

Vermont.    Stevens  v.  Eutlaud  &  B.  a  complaint  is  not  libelous  to  defend- 

E.  Co.,  29  Vt.  545.  ants.  Gosewisch  v.  Doran,  161  Cal.  511, 

Wisconsin.     Esehweiler   v.  Stowell,  Ann.  Cas.  1913  D  442,  119  Pac.  656. 
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"5.  Possibly  other  cases  may  arise  in  which,  to  prevent  irremediable 
injury,  or  a  total  failure  of  justice,  the  court  would  be  justified  in 
exercising  its  powers,  but  the  foregoing  may  be  regarded  as  an  out- 
line of  the  principles  which  govern  this  class  of  cases. 

"6.  But,  in  addition  to  the  existence  of  grievances  which  call  for 
this  kind  of  relief,  it  is  equally  important  that  before  the  shareholder 
is  permitted  in  his  own  name  to  institute  and  conduct  a  litigation 
which  usually  belongs  to  the  corporation,  he  should  show  to  the  satis- 
faction of  thfe  court  that  he  has  exhausted  all  the  means  within  his 
reach  to  obtain,  within  the  corporation  itself,  the  redress  of  his 
grievances,  or  action  in  conformity  to  his  wishes.  He  must  make 
an  earnest,  not  a  simulated  effort,  with  the  managing  body  of  the 
corporation,  to  induce  remedial  action  on  their  part,  and  this  must  be 
made  apparent  to  the  court.  If  time  permits  or  has  permitted,  he 
must  show,  if  he  fails  with  the  directors,  that  he  has  made  an  honest 
effort  to  obtain  action  by  the  stockholders  as  a  body,  in  the  matter 
of  which  he  complains.  And  he  must  show  a  case,  if  this  is  not  done, 
where  it  could  not  be  done,  or  it  was  not  reasonable  to  require  it. ' '  ''* 

In  a  Massachusetts  case  it  was  said  by  Judge  Knowlton :  ' '  Courts 
of  equity  are  swift  to  protect  helpless  minorities  of  stockholders  of 
corporations  from  the  oppression  and  fraud  of  majorities.  But  the 
legal  relations  into  which  the  members  of  a  corporation  enter  require 
them  to  seek  redress  for  supposed  wrongs  done  them  as  stockholders 
from  its  officers,  and  from  the  corporation  itself,  before  applying 
elsewhere.  Misconduct  in  dealing  with  a  corporation,  or  in  the  man- 
agement of  its  affairs,  can  affect  its  members  only  through  the  cor- 
poration itself.  The  wrong  in  such  a  case  is  done  primarily  to  the 
corporation.  It  is  the  duty  of  its  directors  or  other  managing 
officers  fo  protect  it  from  those  who  would  do  it  injustice,  and  to 
seek  compensation  for  any  injury  which  it  receives.  Stockholders  in 
a  corporation  impliedly  agree,  when  they  join  it,  to  act  in  the  cor- 
porate business  through  officers  chosen  to  represent  them,  and  by 
vote  at  meetings  of  the  members  regularly  called.  And  so,  if  they 
deem  themselves  aggrieved  as  shareholders  by  the  dealings  of  others 
with  it,  by  the  acts  of  its  managers,  they  are  bound  to  seek  their 
remedy  through  corporate  channels,  first,  by  application  to  the  officers 
in  charge,  and,  failing  there,  secondly,  to  the  corporation  itself,  at 
a  meeting  of  its  members.  If  they  can  obtain  justice  at  the  hands 
of  neither,  the  courts  are  open  for  their  relief." " 

W  Hawes  v.  Oakland,  104  TJ.  S.  of  action  was  shown,  see  1 4061  et 
450,  26  L.  Ed.  827.  seq.,  inffa. 

For  cases  deciding  whether  a  cause  TODunphy   v.   Traveller  Newspaper 

6873 


§  4053]  Peivate  Corporations  [Ch.  56 

In  addition  it  should  be  said:  A  stockholder  cannot  sue  where 
the  act  complained  of  consists  in  an  exercise  of  the  discretion  reposed 
in  the  directors  or  other  governing  and  administrative  officers  of 
the  corporation  or  in  its  stockholders  acting  as  such  through  the 
power  of  the  majority;  for  such  an  exercise  of  discretion  cannot 
constitute  an  actionable  wrong  to  the  corporation,  even  if  injurious 
to  it,  unless  there  is  fraud,  excess  or  abuse,*'  and  this  rule  includes 
discretion,  where  it  exists,  to  sue  or  not  to  sue,*^  Neither  can  a 
stockholder  sue  if  he  is  without  equity,  as  where  he'  has  unduly 
delayed  or  has  ratified  or  acquiesced  in  the  acts  or  omissions  com- 
plained of.^ 

A  suit  may  be  maintained  in  equity,  although  the  corporation 
might  have  maintained  an  action  at  law  on  the  same  cause  "  and  the 
suit  will  not  be  regarded  as  one  at  law  under  the  code  practice  merely 
because  the  relief  sought  is  in  damages.**  Such  suits  cannot  be 
multiplied  by  each  and  every  stockholder  bringing  an  action  or  suit 
as  he  may  feel  aggrieved.  The  one  suit  is  for  all,  as  is  elsewhere 
pointed  out.** 

§  4054.  Statutory  remedies  and  rights  of  action.  The  right  to  sue 
on  behalf  of  the  corporation  is,  in  some  states,  regulated  or  conferred 
by  positive  statutes.*®  In  Michigan  a  statutory  right  of  action  is 
given    against    "directors,    managers,    trustees,    and    other    offlcers 

Ass  'n,  146  Mass. .  4^5,  16  N.  E.  426.  tained  is  in  equity.    PoUitz  v.  Wabash 

80  See   §§4061-4065,  4078,  infra.  E.  Co.,  207  N.  Y.  113,  100  N.  E.  721, 

81  The  rule  implies  that  the  cor-  modifying  150  N.  T.  App.  Div.  715, 
porate  inaction  must  have  been  wrong-  1,S5  N.  Y.  Supp.  789. 

ful,  henee  the  corollary  that  if  suing  85  Other  stockholders  must  come  in 
or  not  suing  was  a  fair  question  for  under  the  one  already  begun.  Good- 
the  discretion  of  the  corporate  author-  body  v.  Delaney,  80  N.  J.  ifq.  417,  83 
ities,  their  refusal  is  binding  on  the  Atl.  988.  See  §§  4071,  4080,  4039, 
stockholder.  It  is  only  where  they  4090,  "4092,  infra, 
have  no  discretion  but  to  sue  or  have  86  In  Georgia  the  Civil  Code,  §  2224, 
abused  their  discretion  that  the  stock-  enacts  substantially  the  general  law 
holder  may  do  so.  As  to  their  dis-  as  to  a  stockholder's  right  to  sue,  but 
cretion  in  this  matter,  see  §  4065,  it  expressly  require?  resort  to  stock- 
infra,  holders,  as  well  as  to  directors,  before 

82  See  §§4071,  4072,  4077,  infra.  suing.     See    the    statute    quoted    in 

83  Thus  he  may  sue  in  equity  though  Macon  Gas  Co.  v.  Eichter,  143  Ga. 
corporation   could   have   sued   at  law  397,  85   S.   E.  112. 

for  malfeasance.    Moran  v.  Vreeland,  In  New  Jersey  the  statute  of  1904 

81  N.  Y.  Miac.  664,  143  N.  Y.  Supp.  (P.  L.  1904,  p.  275)  has  restricted  the 

522.          ,  right    of   the    corporation   to   recover 

84  A  proceeding  to  reach  donations  from  directors  for  dividends  paid  out 
to  directors  and  make  them  account  of  capital.  It  can  now  recover  only 
and  pay  to  corporation  the  loss  sus-  in  .ease  of  wilful  or  negligent  viola- 
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*  *  *  and  over  any  persons  who  may  have  held  such  offices. ' '  This 
statute  expressly  empowers  stockholders,  as  well  as  directors  and 
others  named,  to  maintain  such  a  suit,  which  is  to  be  begun  "as  in 
ordinary  cases  on  bill,  or  petition,  as  the  case  may  require."  The 
general  objects  of  such  a  suit  are  to  compel  an  accounting  and  repay- 
ment, to  suspend  or  remove  officers  for  abuse  of  trust  or  gross  mis- 
conduct, to  direct  new  elections  or  to  supply  officers  if  there  are  none, 
and  to  set  aside  or  prevent  improper  alienations  of  property  by  the 
officers.*'''  Such  a  suit  does  not  lie  where  the  stockholder  has  an 
adequate  remedy  at  law.*'  The  corporation  is  a  necessary  party 
under  this  statute,  if  its  rights  ai'e  to  be  adjudicated.*^  And  while 
ordinarily  a  demand  on  it  to  sue  is  a*  prerequisite  to  action,  a  futile 
demand  is  not  required.^" 
Another  well  known  class  of  statutes,  designed  to  protect  the  cor- 


tions  of  the  statute.  The  right  is 
now  given  to  the  stockholders  "to 
the  full  amount  of  any  loss  sus- 
tained" by  them,  or  to  the  corpora- 
tion or  its  receiver  in  case  of  insol- 
vency- "to  the  full  amount  of  any 
loss  sustained  by  the  corporation." 
Fleisher  v.  West  Jersey  Securities 
Co.,  84  N.  J.  Eq.  55,  92  Atl.  575. 

In  each  state  the  statutes  must  be 
consulted. 

SVSee  3  Comp.  Laws,  §§9757-9759 
(5  Howell's  Mich.  Ann.  Stat.,  2nd. 
Ed.,  §§13530-13532). 

Facts  held  not  to  show  such  an  ex- 
ceeding of  discretion  or  such  miscon- 
duct as  amounted  to  construction  or 
actual  fraud,  and  so  not  within  3 
Comp.  Laws,  §§9757-9759.  McMil- 
lan V.  Miller,  177  Mich.  511,  143  N. 
W.  631,  holding  that  if  the  bill  had 
charged  fraud  it  would  have  been 
good. 

Corporate  insolvency  due  to  nonpay- 
ment for  stock  is  no  ground  fcfr  guch 
action.  Fuller  v.  McCormick,  156 
Mich.  518,  521,  121  N..  W.  280. 

Bill  held  not  to  be  an  invocation  of 
the  statutory  remedy  but  of  the  gen- 
eral equity  power  of  chancery  to  wind 
up  the  corporation.  Town  v.  Duplex- 
Power  Car  Co.,  172  Mich.  519,  138 
N-  W,  338, 
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88  For  depreciation  of  stock  value 
by  reason  of  a  breach  of  a  promise 
of  individual  defendants  that  if  plain- 
tiffs purchased  the  stack,  salaries 
would  not  be  paid,  there  is  an  ade- 
quate individual  remedy.  McMillan  v. 
Miller,  177  Mich.  511,  143  N.  W.  631. 

"Grievances  arising  out  of  the  con- 
duct of  defendants  in  inducing  him 
to  embark  in  the  corporate  undertak- 
ing *  *  *  must  be  separated  from 
his  grievances  as  a  stockholder." 
Fuller  V.  McCormick,  156  Mich.  518, 
121  N.  W.  280  (in  statement  of  facts). 

Introductory  allegations  of  a  griev- 
ance of  a  personal  nature  does  not 
show  adequate  remedy  at  law  where 
the  bill  as  a  'whole  comes  under  the 
statute.  Bobinson  v.  DeLuxe  Motor 
Car  Co.  of  New  Jersey,  170  Mich.  163, 
135   N.  W.   897. 

89  Bill  to  set  aside  corporate  mort- 
gage is  demurrable  if  it  is  not  party. 
C&xe  V.  Hart,  53  Mich.  557,  19  N.  W. 
183. 

Where,  after  leave  to  join  the  cor- 
poration, it  was  not  done,  the  bill  was 
properly  dismissed.  McMillan  v. 
Miller,  177  Mich.  511,  143  N.  W.  631. 

90  Bobinson  v.  DeLuxe  Motor  Car 
Co.  of  New  Jersey,  170  Mich.  163,  135 
N.  W.  897. 
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poration  against  mismanagement  by  its  officers,  empowers  the  attorney 
general  or  a  director  or  other  officer  to  sue  the  wrongdoing  directors 
and  officers  for  prevention  or  redress,  including,  in  at  least  one  state, 
the  removal  of  the  delinquents  from  office.  This  is  not  truly  a  statu- 
tory remedy  of  stockholders,  though  if  a  director  has  the  power  to  sue, 
it  may  serve  that  purpose  through  his  willingness  to  sue  at  the 
instance  of  the  minority,  or  because  he  is  a  minority  stockholder  as 
well  as  a  director.'^ 

By  some  statutes  a  dissenting  stockholder  is  entitled  to  withdraw 
and  have  his  stock  appraised  and  its  ascertained  value  paid  to  him 
by  the  corporation,  whereupon  his  stock  vests  in  the  corporation  or 
is  extinguished,  if  against  his  consent  it  proposes  to  sell  its  property 
or  franchises.^  It  is  stated  that  this  legislation  was  adopted  to 
relieve  the  majority  from  an  onerous  disability  to  dispose  of  cor- 
porate property  and  at  the  same  time  to  prevent  extortionate  stock- 
holders' suits  by  a  minority  holder  seeking  to  compel  purchase  of  his 
stock  at  his  own  price.**  Not  every  sale  is  within  these  statutes,** 
but  they  apply  when  a  disintegration  of  the  corporate  business  or 
franchises  is  effected  in  part  by  the  sale.®^ 


91  See  §1821  and  §2610  et  seq., 
supra,  aud  see  New  York  Code  Civ. 
Proc.  §  1781  et  seq.,  now  re-enacted  as 
General  Corporation  Law,  §§  90,  91. 
See  §  2617,  ^upra. 

These  statutes  (Code  Civ.  Proc. 
§§  1781,  1782)  created  no  new  rights 
of  action,  except  to  remove  ofS.eers, 
and  merely  authorized  the  desigriated 
persons  to  sue  for  the  corporation. 
People  V.  Equitable  Life  Assur.  Soc. 
of  United  States,  124  N.  Y.  App.  Div. 
714,  109  N.  Y.  Supp.  453,  rev'g  51  N. 
Y.  Misc.  339;  101  N.  Y.  Supp.  354. 

A  similar  statute  exists  in  Wiscon- 
sin, said  to  be  modeled  after  the  New 
York  statute.  State  v.  Milwaukee 
Elec.  Eailroad  &  Light  Co.,  136  Wis. 
179,  18  L.  E.  A.  (N.  S.)  672,  116  N. 
W.  900. 

92  See  N.  Y.  Consol.Laws  1909,  c.  61 
(Stock  Corporation  Law)  §  17,  which, 
in  case  of  sale  of  property  or  fran- 
chises, allows  a  nonconsenting  stock- 
holder who  did  not  vote  in  favor  of 
it  to  institute  a  judicial  proceeding 
to  appraise  his  stock,  and  which  pro- 


vides that  on  payment  of  such  ap- 
praised value  his  interest  ceases  and 
the  corporation  may  hold  or  dispose 
of  his  stock.  As  to  procedure  there- 
under see  Enuis  v.  Federal  Brewing 
Co.,  123  N.  Y.  App.  Div.  691,  108  N.  Y. 
Supp.  230,  afe'd  192  N.  Y.  570,  85 
N.  E.  1109,  holding  that  the  hearing 
need  not  be  completed  within  the 
sixty  days  for  beginning  such  pro- 
ceeding. « 

Similar  provision  is  contained  in 
Mass.  St.  1903,  c.  437,  §44,  cited  in 
Cole  V.  Wells,  224  Mass.  504,  113  N.  B. 
189.     ■ 

93  Per  Vann,  J.,  in  In  re  Timmis, 
200  N.  Y.  177,  93  N.  E.  522,  aff'g  139 
Nl  Y.  App.  Div.  936,  124  N.  Y.  Supp. 
1132." 

94  Ordinary  sales  by  the  corpora- 
tion in  due  course  are  not  contem- 
plated by  the  act.  In  re  Timmis,  200 
N.  Y.  177,  93  N.  E.  522,  afC'g  139  N. 
Y.  App.  Div.  936,  124  N.  Y.  Supp. 
1132. 

95  A  sale  of  a  department  of  the 
corporation    (calendar   department  of 
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Where  there  is  an  exclusive  statutory  remedy,  it  must  be  resorted 
to.*®  The  remedy  by  appraisal  is  concurrent,  and  election  to  proceed 
under  the  statute  does  not  bar  the  right  to  bring  a  stockholders*  suit 
until  the  stock  is  paid'  for  as  appraised  and  the  stockholder  thereby 
divested.*''  Neither  does  a  demand  for  an  appraisal  debar  him  if 
there  was  undiscovered  fraud  in  the  transfer  affecting  his  rights,*^ 
but  the  failure  of  a  stockholder  to  resort  to  an  appraisal  may  impair 
his  equities  to  maintain  a  stockholders'  suit,'*  and  it  has  been  held 
that  resort  to  a  stockholders '  suit  will  bar  a  statutory  proceeding  for 
an  appraisal.^ 

A  controversy  between  the  members  of  a  corporation  is  not  within 
a  statute  giving  equity  jurisdiction  in  controversies  between  part- 
ners, joint  tenants  and  tenants  in  common,  for  stockholders  do  not 
stand  in  either  of  these  relations.^ 

The  codes  give  the  right  of  intervention,  which,  in  proper  cases, 
may  be  availed  of  by  the  stockholder,  and  there  was  at  one  time  a 
statute?  in  Massachusetts  allowing  a  stockholder  to  make  defense  in 
an  action  against  the  corporation.' 

f 

§  4055.  Bight  of  stockholder  to  defend,  intervene  or  cross-complain 
in  suit  by  another  against  the  corporation.  When  an  action  at  law 
or  suit  in  equity  is  brought  against  a  corporation,  it  is  for  the  cor- 
poration to  defend,  and  the  defense  and  management  of  the  suit, 
like  other  matters  relating  to  the  affairs  of  the  corporation,  is  within 
the  discretion  of  the  directors,  and  ordinarily  stockholders  cannot 
interfA-e  except  by  electing  a  new  board  of  directors.     Except  as 

a  lithographing    and    printing    com-  88  Cole  v.  Wells,  224  Mass.  504,  113 

pany)  involving  its  withdrawal  from  N.  E.   189. 

that  line  of  business  is  such  a  sale  99Treadwell  v.  United  Verde  Cop- 
that  thS  statute  applies.  In  re  Tim-  per  Co.,  134  N.  Y.  App.  Div.  394,  119 
mis,  200  N.  Y.  177,  93  N.  E.  522,  afC'g  N.  Y.  Supp.  112. 

139  N.  Y.  App.  Div.  936,  124  N.  Y.  1  One   cannot  sue  to  cancel  a  sale 

Sapp.  1132.  for  fraud  and  also  have  a  statutory 

96  By  statute  proceedings  may  be  right  to  have  his  stock  purchased  as 
authorized  by  the  attorney  general  that  of  a  dissenting  holder  after  an 
where  a  corporation  is  about  to  issue  appraisal  as  on  a  dissolution.  Wall  v. 
capital  stock  without  complying  with  Anaconda  Copper  Min.  Co.,  216  Ted. 
the  statutory  requirements,  and  such  242. 

remedy  may  be  exclusive,  barring  out  ZEussell     v.     McLellan,     14     Pick. 

suit   by   stockholders     to     accomplish  (Mass.)   63;  Pratt  v.  Baccm,  10  Pick. 

this  end.     Yetter  v.  Delaware  Valley  (Mass.)  123.    And  see  Chap.  1,  supra. 

B.  Co.,  206  Pa.  485,  56  Atl.  57.  3  See  infra,  section  next  following. 

97  Cole  V.  Wells,  224-  Mass.  504,  113 
N.  i;  189. 
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hereafter  stated,  the  stockholders  cannot  appear  and  answer  or  de- 
fend, either  for  the  corporation  or  on  their  own  behalf,*  even  though 
the  stockholder  owns  all  the  stock  of  the  corporation.^  A  stockholder 
wishing  to  defend  the  corporation  against  an  action  by  the  majority, 
should  wait  and  make  defense  in  the  action  or  frame  a  bill  for  aa 
injunction  or  other  equitable  relief  and  sue  affirmatively  in  praesenti.* 
A  statute  admitting  stockholders  to  defend  where  they  would  be  ulti- 
mately liable  does  not  entitle  them  to  assume  the  defense  of  an 
action  in  which  the  corporation  defaults;  and  independently  of 
statute  they  have  no  such  right.'    An  appeal  by  the  corporation  can- 


4  United  States.  General  Elee.  Co. 
V.  West  Asheville  Improvement  Co., 
73  Fed.  386;  Farmers'  Loan  &  Trust 
Co.  V.  Toledo,  A.  A.  &  N.  M.  Ey.  Co., 
67  Fed.  49. 

Colorado.  Miller  v.  Murray,  17 
Colo.  408,  30  Pac.  46. 

Georgia.  Henry  v.  Elder,  63  Ga. 
347. 

Kansas.  Home  Min.  Co.  v.  McKib- 
ben,  60  Kan.  387,  56  Pac.  756. 

Massachusetts.  Old  Colony  Boot  & 
Shoe  Co.  V.  Parker-Sampson-Adams 
Co.,  183  Mass.  557,  67  N.  E.  870. 

Michigan.  Stradley  y.  Pailthorp, 
96  Mich.  287,  55  N.  W.  807. 

Fenasylvania.  South-Wegt  Natural 
Gas  Co.  V.  Fayette  Fuel-Gas  Co.,  145 
Pa.  St.  13,  23  Atl.  224. 

West  Virginia.  Park  v.  New  York- 
&  K..  Oil  Co.,  26  W.  Va.  486;  Park  v. 
Ulster  &  K.  Petroleum  Co.,  25  W. 
A' a.  108. 

England.  Maodougall  v.  Gardiner, 
1  Ch.  Div.  13. 

A  stockholder  is  not  entitled  to 
ask  for  a  dismissal  of  an  action 
against  the  corporation  on  the  groTin-d 
of  the  plaintiff's  insolvency,  and  his 
assignee's  refusal  to  continue  the 
prosecution  of  the  action.  Hobbs  v. 
Bane  Mfg.  Co.,  5  Allen  (Mass.)  581. 

Where  a  corporation  failft  to  inter- 
pose the  statute  of  limitations  as  a 
bar  against  claims  of  creditors,  indi- 
vidual stockholdei's  cannot  do  so. 
Davis  V.  Gemmell,  73  Md.  530,  21  Atl. 

n2. 


BPark  V.  Ulster  & '  K.  Petroleum 
Co.,  25  W.  Va.  108. 

6  A  receiver  will  not  be  appointed 
in  an  individual  suit  merely  to  de- 
fend against  threatened  litigation, 
but  when  the  suit  is  begun  the  minor- 
ity may  defend  or  the  present  bill 
may  be  framed  to  state  a  present 
cause  of  action.  Blake  v.  Blake  & 
Knowlea  Steam  Pipe  Works,  84  N.  J. 
Eq.  363,  94  Atl.  419. 

7  Under  the  Massachusetts  statute 
of  1851  (e.  315),  allowing  a  stock- 
holder to  be  summoned  in,  in  an  ac- 
tion against  an  insolvent  corporation, 
and  his  personal  liability  to  respond 
to  the  judgment  recovered  therein  to 
be  determined,  and  providing  that, 
if  it  should  appear  that  the  stock- 
holder was  not  liable,  judgment  should 
be  entered  in  his  favor,  and  at  the 
same  time  judgment  should  be  en- 
tere.d  against  the  corporation,  a  stock- 
holder summoned  in  an  action  against 
the.  corporation-  could  defend  against 
personal  liability  only.  He  did  not 
become  a  party  to  the  action,  so  as 
to  be  entitled  to  defend  the  cause  of 
action  against  the  corporation,  or  re- 
move the  action  from  the  superior  to 
the  supreme  judicial  court.  Byers  v. 
I'rankli'n  Coal  Oa.,  14  Allen  (Mass.) 
470;  Farnum  v.  Ballard  V«,le  Mach. 
Shop,  12  Cush.  (Mass.)  507.;  Bobbins  v. 
Justices  &  Clerk  of  Superior  Court, 
12  Gray  (Mass.)  225.  Held  not  to 
apply  retroactively  to  accrued  causes 
of  action.     Farnum  v,  Ballard  Vale 
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not  be  dismissed  by  stockholders  nor  can  they  take  an  appeal  for  it 
from,  a  judgment  or  decree  against  it.* 

The  foregoing  principles  do  not  apply,  however,  when  suit  is 
brought  against  a  corporation  by  one  who  holds  a  majority  of  the 
stock,  or  otherwise  controls  the  directors,  and  the  suit  is  conducted 
fraudulently  in  his  own  interest,  and  against  the  interest  of  the  cor- 
poration and  the  minority  stockholders,  or  in  any  otlier  case  in  which 
a  corporation  or  its  directors  abuse  their  discretion  in  refusing  to 
defend,  or  fail  to  prosecute  the  defense  in  good  faith ;  and  the  stock- 
holders cannot  obtain  relief  within  the  corporation.  In  such  cases, 
a  stockholder,  if  the  action  is  at  law,  may  obtain  relief  by  suing  in 
equity,  or  if  the  suit  is  in  equity,  or  under  the  code,  a  stockholder 
may  intervene,  and  set  up  any  defense  which  should  properly  be  made 
by  the  corporation,^  and  this  is  distinct  from  an  intervention  founded 


Maeh.  Shop,  12  Cush.  (Mass.)  507. 
This  was  in  part  repealed.  See  Byers 
V.  Franklin  Coal  Co.,  14  AUen  (Mass.) 
470. 

8  Denver  &  E.  G.  E7.  Co.  v.  Ailing, 
99  V.  S.  463,  25  L.  Ed.  438;  Ex  parte 
Cutting,  94  V.  a.  14,  24  L.  Ed.  49; 
Chicago  &  S.  S.  Eapid  Transit  E.  Co. 
V.  Northern  Trust  Co.,  90  111.  App. 
460,  aff'd  195  111.  288,  63  N.  E. 
136;  Silk  Mfg.  Co.  v.  Campbell,  27  N. 
J.  L.  539. 

SXTnited  States.  Bronson  v.  La 
Crosse  &  M.  E.  Co.,  2  Wall.  283,  17  L. 
Ed.  725;  Earmers'  Loan  &  Trust  Co. 
V.  Toledo,  A.  A.  &  N.  M.  Ey  Co., 
67  Fed.  49. 

California.  Waymire  v.  San  Fran- 
cisco &  8.  M.  Ey.  Co.,  112  Cal.  646, 
44  Pae.  1086. 

Colorado.  » Majors  v.  Taussig,  20 
Colo.  44,  36  Pae.  816;  Henry  v.  Trav- 
eler's Ins.  Co.,  16  Colo.  179,  26  Pae. 
318. 

Kansas.  Fitzwater  v.  National 
Bank  of  Seneca,  62  Kan.  163,  61  Pae. 
684. 

Kentucky.  Louisville  &  0.  Turn- 
pike Eoad  Co.  V.  Ballard,  2  Mete.  165. 

Minnesota.  Morrill  v.  Little  Falls 
Mfg.  Co.,  46  Minn.  260,  48  N.  W.  1124. 

Nebraska.  State  v'.;  Holmes,  60 
Veb.  39,  82  N.  "W.  109. 


New  York.  Wilkinson  v.  Chemical 
Fire  Ins.  Co.  of  New  Jersey,  2  N.  Y. 
City  Ct.  43.        . 

Compare  Meyer  v.  Bristol  Hotel 
Co.,  163  Mo.  59,  63  S.  W.  96. 

New  Federal  Equity  Eule  37  reads, 
"Anyone  claiming  an  interest  in  the 
litigation  may  at  any  time  be  permit- 
ted to  assert  his  right  by  intervention, 
but  the  intervention  shall  be  in  sub- 
ordination to,  and  in  recognition  of, 
the  propriety  of  the  main  proeeed- 
irg." 

As  to  practice  on  equitable  petitions 
to  intervene,  see  Whitehouse,  Eq.  Pr. 
§211;  Fletcher,  Eq.  PI.  &  Pr.  §55, 
page  80. 

As  to  practice  in  intervention  un- 
der the  codes,  see  the  statutes  and 
decisions  of  the  particular  state. 

In  Georgia  it  was  held  that  no  stat- 
utory authority  permits  interposition 
of  an  answer  for  the  corporation; 
and  stockholders  are  relegated  to  an 
original  suit.  Blaekman  v.  Central 
Eailroad  &  Banking  Co.,  58  6a.  189. 
Later  it  was  allowed  to  prevent  a 
dissolution  suit  going  by  default. 
Hannah  v.  Union  Consol.  Warehouse 
Co.,  144  Ga.  291,  86  S.  E.  1085. 
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on  his  individual  rights.^"  A  stockholder  is  frequently  allowed  to 
protect  the  rights  of  the  corporation  in  foreclosure  suits  or  insolvency 
proceedings,^^  or  in  a  bankruptcy  proceeding  against  the  corpora- 
tion,^* and  under  statutes  a  stockholder  has  been  let  in  to  attack  a 
dismissal  or  judgment  suffered  by  the  corporation  without  proper 
defense  or  objection  by  it  ^^  or  to  vacate  a  judgment  void  for  want 


10  See  §4050,  supra.  This  i^  au 
ordinary  intervention  'in  the  proper 
right  of  the  intervener, 

H  Pennsylvania  Steel  Co.  v.  New 
York  City  Ey.  Co.,  160  Fed.  222; 
Thomasson  v.  Guaranty  Trust  Co.  of 
New  York,  159  Fed.  126;  Central 
Trust  Co.  of  New  York  v.  Washington 
County  E.  Co.,  124  Fed.  813,  "citing 
Gregory  v.  Pike,  67  Fed.  837,  845 
Hamlin  v.  Toledo,  St.  L.  &  K.  C.  E 
Co.,  78  Fed.  664,  672,  36  L.  E.  A.  826 
Guarantee  Trust  &  Safe-Deposit  Co.  v, 
Duluth  &  W.  E.  Co.,  70  Fed.  803; 
Bayliss  v.  Lafayette,  M.  &  B.  Ey.  Co., 
8  Biss.  (U.  S.)  193,  Fed.  Caa.  No. 
1,140;  Investors'  Syndicate  v.  North 
America  Coal  &  Mining  Co.,  31  N.  D. 
259,  153  N.  W.  472. 

Intervention  to  resist  foreclosure 
held  unwarranted.  Continental  & 
Commercial  Trust  &  Savings  Bank  v. 
Allis-Chalmers  Co.,  200  Fed.  600. 

Other  foreclosure  cases  where  the 
question  was  rather  the  propriety  of 
allowing  the  application  than  the  pro- 
priety of  intervening^  in  foreclo-sure 
suits  will  be  found  cited  in  other 
notes  under  this  section. 

12  Stockholders  may  intervene  in 
bankruptcy  proceedings  to  oppose  the 
petition  and  adjudication,  and  a  peti- 
tion to  revise  rather  than  an  appeal 
is  the  proper  mode  of  taking  up  a  de- 
nial of  leave.  Ogden  v.  Gi-t  Edge 
Consol.   Mines   Co.,   225   Fed.    723. 

13  May  intervene  to  set  aside  a  col- 
lusive stipulation  and  dismissal  of  an 
action  by  the  corporation  to  reinstate 
the  action  and  t(j^prosecute  the  same. 
National  Power  &  Paper  Co.  v.  Eoss- 
man,   122  Minn.   355,   532,  Ann.   Cas. 


1914  D  830,  142  N.  "W.  818.  In  its 
opinion  the  court  says  this  is  a  sub- 
stitution of  parties  rather  than  inter- 
vention. 

Under  the  Ohio  statute  (Eev.  St. 
§5114),  which  empowers  the  •  trial 
court,  before  or  after  judgment,  in 
furtherance  of  justice,  to  amend  any 
pleading,  process  or  proceeding,  "by 
adding  or  striking  out  the  name  of 
any  party,"  or  "by  inserting  other 
allegations  material  to  the  cause," 
the  court,  after  judgment  against  a 
corporation,  but  at  the  same  term, 
may  in  furtherance  of  justice  permit 
a  stockholder  to  intervene  and  answer 
to  the  merits.  Henry  v.  Jeans,  48 
Ohio  St.  443,  28  N.  E.  672. 

In  New  York  it  is  expressly  pro- 
vided that,  if  an  action  is  brought 
against  a  corporation  by  procurement 
of  its  directors  to  enforce  any  claim 
to  which  it  has  a  valid  defense,  and 
the  corporation,  by  their  connivance, 
makes  default,  any  member  may  ap- 
]  ly  to  the  supreme  court,  on  an  affi- 
davit stating  such  facts,  for  a  stay  of 
1-roceedings.     Laws  1892,  e.  687,  §  28. 

Under  this  provision,  a  stockholder 
showing  such  facts  can  have  a  default 
opened  and  defend  in  behalf  of  the 
company.  In  re  Virgil,  26  N.  T.  Misc. 
320,  57  N.  Y.  Supp.  58. 

Lav.s  of  New  York,  1892,  e.  688, 
§  48,  forbidding  an  insolvent  corpora- 
tion to  suffer  a  judgment  to  be  ob- 
tained with  intent  to  prefer  any  par- 
ticular creditor,  does  not  allow,  a 
stockholder  to  apply  to  set  aside  such 
a  judgment.  In  re  Gardiner,  86  Hun 
(N.  Y.)  30,  33  N.  Y.  Supp.  326. 

If  the  statutes  did  not  allow  thi;, 
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of  jurisdiction  over  the  corporation.^*  Though  granted  with  hesi- 
tancy and  caution,^*  the  petitioner  should  not  be  relegated  to  the 
circuity  and  expense  of  an  independent  action  to  accomplish  the  same 
relief." 

The  application  is  usually  allowed  where  a  committee  or  group 
of  stockholders^  substantially  large  in  the  interest  represented,  makes 
it  in  the  case  of  receivership  or  foreclosure  proceedings.  Individuals 
with  the  same  interests  as  many  others,  are  not  usually  allowed  to 
intervene,^''  a  second  petitioner  ^^  or  committee  will  not  be  allowed 
to,  merely  because  the  policy  of  the  committees  differs  and  without 
a  showing  that  the  first  interveners  are  not  efSciently  representing 
the  corporation,  or  because  in  the  "view"  of  the  first  committee  it 
does  not  represent  all  stockholders.^*  One  cannot  intervene  to  oppose 
the  suit  under  the  plaintiff's  invitation  to  all  similar  stockholders, 
nor  even  as  a  general  defendant,  unless  on  a  case  of  fraud  and  collu- 
sion.*" In  the  case  of  a  state  owned  railroad,  the  state  may,  of  its 
own  motion,  become  a  party  to  a  stockholders'  suit  to  enjoin  a  stock 


a  bill  in  equity  or  an  equitable  action 
for  relief  against  the  judgment  would 
lie.    See  §4064,  infra. 

14  A  stockholder  may  intervene  tO' 
expunge  from  the  records  or  set  aside 
a  judgment  entered  against  his  cor- 
poration after  dissolution;  and  wheth- 
er forfeited  by  nonpayment  of  fran- 
chise tax  OT  by  decree  is  immaterial. 
Newhall  v.  Western  Zine  Min.  Co., 
164  Cal.  380,  128  Pae.  1040;  Crops- 
man  V.  Vivienda  Water  Co.,  150  Cal. 
E75,  89  Pac.  335.  As  to  judgment 
founded  on  defective  service,  see  also 
Seattle  &  N.  E.  Co.  v.  Bowman,  53 
Wash.  416,  102  Pac.   27. 

15Bronson  v.  La  Crosse  &  M.  E. 
Co.,  2  Wall.  (U.  S.)  283,  17  L.  Ed.  725. 

IBEspecially  where  by  that  pro- 
cedure he  would  lose  the  benefit  of 
evidence  and  progress  made  in  the 
case.  National  Power  &  Paper  Co.  v. 
Eossman,  122  Minn.  355,  Ann.  Cas. 
1914  1)  830,  142  N.  W.  818. 

17  Pennsylvania  Steel  Co.  v.  New 
York  City  Ey.  Co.,  160  Fed.  222; 
Thomasson  v.  Guaranty  Trust  Co.  of 
New  York,  159  Fed.  126. 

1&  Individual   could    not    intervene 


v/here  another  had  been  allowed  to  do 
so  and  represented  the  majority,  and 
on  his  appeal  had  had  his  intervention 
sustained  and  the  later  applicant  de- 
clined to  join  therein,  Toledo,  St.  L. 
&  K.  C.  E.  Co.  V.  Continental  Trust 
Co.,  95  Fed.  497,  535. 

The  first  petitioner  whose  rights 
were  uneoniplicated  with  those  of  a 
creditor  was  allowed  to  intervene,  re- 
serving the  right  to  a  separate  hear- 
ing to  each  dissentient  or  conflicting 
group.  Fowler  v.  Jarvis-Conklin 
Mortgage  Trust  Co.,  64  Fed.  279. 

19  Pennsylvania  Steel  Co.  v.  New 
York  City  Ey.  Co.,  181  Fed.  285. 

Where  the  corporation  has  appeared 
and  a  "protective  committee"  has 
intervened  by  leave,  other  stock- 
holders will  not  be  allowed  to  inter- 
vene without  a  showing  impeaching 
the  conduct  of  the  parties  who  al- 
ready represent  them.  Thomasson  v. 
Guaranty  Trust  Co.  of  New  York,  159 
Fed.  126. 

80  Forbes  v.  Memphis,  E.  P.  &  P. 
E.  Co.,  2  Woods  (U.  S.)  323,  Fed.  Cas. 
No.  4,926. 
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sale  of  publicly  owned  stock  for  the  alleged  purpose  of  making  an 
unlawful  combination  of  roads.^^  A  majority  stockholder  cannot, 
on  his  own  motion,  come  in  as  defendant,  if  no  relief  against, him 
is  sought.^^  Where  a  receiver  is  in  charge  and  the  court  can  pro- 
tect all  interests  ^  or  when  a  reeeivei-  is  defending  an  action  against 
the  corporation,  a  stockholder  having  no  further  interest  than  that 
arising  out  of  his  ownership  of  stock  will  not  be  permitted  to  inter- 
vene.^* Intervention  will  not  be  allowed  to  protect  a  pending  stock- 
holders' suit  which  can  proceed  unembarrassed.^® 

Just  as  in  a  suit  by  him,  the  petitioning  stockholder  should  first 
resort  to  the  corporate  authorities,^®  but  if  this  has  not  been  done 
and  a  meritorious  defense  appears,  leave  to  first  make  such  applica- 
tion may  be  given  before  dismissing  the  petition.^''  Such  demand  is 
dispensed  with  if,  by  the  intervener 's  pleading  or  by  the  answer  to  it, 
it  appears  that  demand  would  have  been  futile.** 


21  Central  Ry.  Co.  v.  Collins,  40  Ga. 
582. 

22  Hay  V.  Brookfield,  160  IT.  T. 
App.  Div.  277,  145  N.  Y.  Supp.  543. 

23  Land  Title  &  Trust  Co.  v.  As- 
phalt Co.  of  America,  127  Fed.  1; 
Forbes  v.  Memphis,  E.  P.  &  P.  E.  Co., 
2  Woods  (TJ.  S.)  323,  Fed.  Cas.  No. 
4926. 

Denied  where  there  was  a  receiver 
and  no  showing  of  fraud  or  refusal 
on  receiver's  part  to  act.  Marcovich 
V.  O  'Brien,  —  Ind.  App.  — ,  114  N.  E. 
100. 

Stockholder  may,  in  discretion  of 
court,  be  allowed  to  intervene  in  re- 
ceivership proceeding,  or  may  come 
in,  where  all  stockholders  have  been, 
given  notice  according  to  statute  be- 
fore appointing  receiver.  Marcovich 
V.  O  'Brien,  —  Ind.  App.  — ,  114  N.  E. 
100. 

21Hosmer  v.  Standard  Shoe  Ma- 
chinery Co.,  39  N.  T.  Misc.  204,  79 
N.  Y.  Supp.  390. 

25  That  petitioner  has  a  stockhold- 
ers'  suit  pending  to  cancel  a  transac- 
tion will  not  enable  him  to  intervene 
in  a  suit  to  enforce  against  its  prop- 
erty a  debt  so  created,  the  two  suits 
not  being  calculated  to   hinder   each 


other.  CofSu  v.  Chattanooga  Water 
&  Power   Co.,  44  Fed.  533. 

26  To  intervene  for  protection  of 
the  corporation  he  must  show  such  a 
case  as  would  support  a  suit  in  right 
of  the  corporation.  Hence  he  must 
show  efEort  to  procure  action  by  the 
corporation  unless  that  is  useless  and 
he  is  excused  thereby.  Continental 
&  Commercial  Trust  &  Savings  Bank 
V.   AUis-Chalmers   Co.,  200  Fed.   600. 

Bequest  must  first  be  made  to  di- 
rectors, if  they  retain  their  powers, 
before  petitioning.  General  Elec.  Co. 
V.  West  AshevUle  Improvement  Co., 
73  Fed.  386. 

27 Farmers'  Loan  &  Trust  Co.  v. 
Toledo,  A.  A.  &  N.  M.  By.  Co.,  67 
Fed.  49. 

28  Where  a  stockholder  intervened 
in  a  suit  against  the  corporation,  al- 
leging that  the  suit  was  brought  for 
the  use  of  the  president  and  two  di- 
rectors, who  were  a  majority,  of  the 
board,  and  the  answer  admitted  the 
plaintiff's  cause  of  action,  it  was 
held  that  the  intervener  was  entitled 
to  defend  the  suit  without  alleging  a 
request  to  do  so  upon  the  officers. 
Schively  v.  Eureka  Tellurium  Gold- 
Min.  Co.,  129  Cal.  293,  61  Pac.  939. 
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A  petition  or  application  for  leave  to  intei^vene  should  set  forth 
specifically  and  not  in  general  terms  the  misdoing  or  fraud  on  which 
petitioner  grounds  his  claim  to  come  in  and  make  defense  on  the 
corporate  behalf*  and  show  that  he  is  a  stockholder,^"  and  a  copy 
of  the  proposed  answer  or  other  pleading  to  be  filed  by  the  intervener 
should  accompany  and  be  tendered  with  the  petition.^^  The  order 
granting  leave  is  merely  an  order  in  the  ease  and  not  a  final  decree.^^ 

The  complaint  or  answer  in  intervention  should  be  in  the  name  of 
the  intervener''  and  it  should  be  essentially  of  a  defensive  char- 
acter'* affirmatively  alleging  the  facts  of  the  defense'^  and  a  de- 


29  Cannot  intervene  in  foreclosure 
suit  on  general  allegations  of  a  fraud- 
ulent purpose  to  suffer  a  foreclosure 
without  applying  available  assets  to 
the  debt.  Continental  &  Cormmercial 
Trust  &  Savings  Bank  v.  Allis-Chal- 
mers  Co.,  200  Fed.  600. 

Where  action  is  brought  by  a  cor- 
poration against  one  of  its  of&eers  to 
recover  for  misappropriation  of  the 
corporate  funds,  and  thereafter  such 
officer  acquires  a  controlling  interest 
ill  the  corporation  and  takes  steps 
to  have  the  action  dismissed,  it  is 
essential  for  minority  stockholders 
who  wish  to  intervene  to  prevent 
such  dismissal  to  show  such  facts 
as  would  have  given  them  standing 
iu  the  court  to  have  instituted  the 
action  originally.  It  is  not  sufficient 
that  the  minority  stockholders  al- 
lege that  the  officer  has  obtained 
control  of  the  corporation  and  that 
the  other  officers  are  acting  in  collu- 
sion with  him  to  defraud  the  corpo- 
ration in  the  dismissal  of  the  suit 
to  the  injury  of  the  interveners  and 
others.  Ainsworth  v.  Evans  (Ariz.), 
80  Pac.  344. ' 

30  A  person  will  not  be  permitted 
to  defend  an  action  against  a  corpo- 
ration on  the  ground  that  the  plaintiff 
is  endeavoring  to  secure  judgment 
against  the  corporation  with  a  view  to 
its  enforcement  against  the  person  so 
asking  permission  to  defend,  all  other 
admitted  stockholders  being  insolvent 


and  the  person  wishing  to  defend  be- 
ing solvent,  where  such  person  wishing 
to  defend  denies  in  his  petition,  that 
he  is  a  stockholder  and  subject  to 
liability.  Such  party  would  have  no 
standing  in  court  until  it  was  made 
to  appear  that  he  was  a  member  of 
the  corporation.  Meyer  v.  Bristol  Ho- 
tel Co.,  163  Mo.  59,  63  S.  W.  96. 

31  Continental  &  Commercial  Trust 
&  Savings  Bank  v.  AUis-Chalmers 
Co.,  200  Fed.  600. 

32  The  petition  is  a  motion  in  the 
ease  and-  the  order  allowing  interven- 
tion is  not  a  final  decree.  Hamlin  v. 
Toledo,  St.  L.  &  K.  C.  R.  Co.,  78  Fed. 
664,  36  L.  E.  A.  826. 

33  Hannah  v.  Union  Consol.  Ware- 
house Co.,  144  Ga.  291,  86  S.  B.  1085. 

The  answers  should  not  be  in  the 
name  of  the  corporation,  and  if  they 
are,  the  corporation  is  an  unreal  and 
fictitious  defendant.  Brouson  v.  La 
Crosse  &  M.  E.  Co.,  2  Wall.  (TJ.  S.) 
283,  17  L.  Ed.  725. 

34  The  intervener  '3  pleading  should 
be  defensive  in  its  general  form  and- 
substance,  but  where  no  prejudice  re- 
sulted from  putting  it  in  the  form  of 
a  complaint,  it  was  treated  on  appeal 
as  an  answer.  Investors '  Syndicate  v. 
North  America  Coal  &  Mining  Co., 
31  N.  D.  259,  153  N.  W.  472. 

35  Where  it  is  sought  to  vacate  a 
judgment  for  defective  service,  alle- 
gations negativing  the  authority  of 
the  person  served  as  an  ostensible  offi- 
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mand  on  the  corporation  to  make  it  and  the  corporation's  refusal,^* 
and  fraud  or  some  wrong  doing  to  the  corporation  must  be  alleged 
as  in  case  of  a  suit  by  stockholders.*''  The  intervening  defendant 
may  aet  up  only  such  defenses  as  the  corporation  might  have  set  up.*' 

§4056.  Right  as  affected  by  insolvency,  receivership  or  bank- 
ruptcy. The  general  effect  of  insolvency  or  receivership  proceed- 
ings and  the  appointment  of  a  receiver  therein  upon  actions  either 
pending  or  about  to  be  brought  is  not  to  disable  the  corporation  to 
sue  or  to  defend,  unless  special  provision  of  the  receivership  or  the 
requirement  of  some  statute  has  that  effect.*^ 

When  the  receiver  is  given  such  power  as  to  take  away  the  free 
agency  of  the  corporation,  a  request  to  sue  should  be  made  to  him 
and. his  refusal  established  before  the  stockholder  can  sue,**  and  the 


cer  should  be  made.  Seattle  &  N.  E. 
Co.  V.  Bowman,  53  Wash.  416,  102 
Pae.   27. 

36  Seattle  &  N.  R.  Co.  v.  Bowman, 
53  Wash.  416^  102  Pao.  27. 

37  Central  Trust  Co.  of  New  York 
V.  Marietta-  &  N.  G.  B.  Co.,  48  Fed.  14. 

General  allegation^  of  fraud  and 
collusion  in  a  foreclosure  suit  are  in- 
sufficient. Rospiglioai  v.  New  Orleans, 
M.  &  C.  E.  Co.,  237  Fed..  341. 

38  Dickerman*  v.  Northern  Trust  Co., 
176  U.  S.  181,  44  L.  Ed.  423;  Central 
Trust  Co.  V.  McGeorge,  151  IT.  S.  129, 
38  L.  Ed.  98;. Big  Creek  Gap  Coal  & 
Iron  Ob.  v.  American  Loan  &  Trust 
Co.,  127  Fed.  625;  Land  Title  &  Trust 
Co.  V.  Asphalt  Go.  of  America,  114 
Fed.  484;  Forbes  v.  Memphis,  E.  P.  & 

P.  E.  Co.,  2  Woods  (U.  S;)  323,  Fed. 
Cas.  No.  4,926;  Cumberland  Lumber 
Co.  V.  Clinton  Hill  Lumber  &  Manu- 
facturing Co.,  64  N.  J.  Eq.  517,  54 
Atl.  450. 

Improper  to  set  up  in  a  foreclosure 
suit  the  invalidity  of  the  purpose  for 
which  mortgagee  corporation  was  Or- 
ganized. Dickerman  v.  Northern  Trust 
Co.,  176  TJ,  S.  181,  44  L.  Ed.  423. 

Cannot  set  aside  action  of  corpora- 
tion in  submitting  to  the  jurisdiction. 
Central  Trust  Co.  v.  McGeorge,  151  U. 
S.  129,  38  L.  Ed.  98. 


If  a  defense  is  barred  by  a  decree 
or  judgment  against  the  corporation, 
the  stockholder  cannot  make  it  in  a 
separate  action  without  special  equi- 
ties jelieving  him  of  the  bar.  Clark 
V.  Marks,  111  Me.  218,  88  Atl.  718. 

39  See  chapter  on  Eeceivers,  infra, 
and  also  Chap.  47,  Actions'  By  and 
Against  Corporations,  supra. 

As  to  statutory  receivers,  it  must 
always  be  remembered  that  they 
sometimes  have  very  extensive  pow- 
ers, and  the  local  statutes  must  in- 
variably be  consulted  if  corporate 
receiverships  are  at  all  regulated 
thereby.  Generally  a  receiver  in,  or  an- 
cillary to,  a  dissolution  proceeding  has 
broader  powers  than  a  receiver  ap- 
pointed at  the  instance  of  creditors. 
See  chapter  on  Forfeiture,  Dissolution 
and  Winding  Up,  infra, 

40  So  in  a  suit  to  cancel  stock  fraud- 
ulently issued.  Bimber  v.  Calivada 
Colonization  Co.,  110  Fed.  58. 

So  in  an  action  for  misappropriation 
of  funds  by  directors.  Cunningham  v. 
Wechselberg,  105  Wis.  359,  81  N.  W. 
414. 

The  ordinary  prerequisites  of  re- 
sort to  corporate  authorities  and  re- 
fusal by  them  are  required  more 
strongly  in  case  of  insolvent  corpo- 
rations   in    receivership.     Ordinarily 
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rule  requiring  the  demand  to  be  on  the  corporation  does  not  apply ,*^ 
"When  the  receiver,  is  a  wrongdoer  himself,  so  that  demand  on  him 
would  be  futile,  it  is  dispensed  with.*^  A  receivership  that  carries 
with  it  full  power  to  redress  corporate  wrongs,  disentitles  the  stock- 
holder to  sue  at  all,  unless  on  leave  given  to  do  so.*^  As  to  a  chan- 
cery receiver,  unlike  a  statutory  one,  his  power  and  control  are 
coextensive  with  that  of  his  court,  and  the  stockholder  in  a  foreign 
jurisdiction  is  not  prevented  from  suing**  and  may  sue  in  equity 


the  receiver  should  sue  for  protec- 
tion of  all  stockholders  as  ■well  as 
creditors,  and  a  stockholder  could  not 
sue  unless  the  receiver  refused  or  was 
acting  fraudulently.  Mareovieh  v. 
O'Brien,  —  Ind.  App.  — ,  114  N.  E. 
100. 

Where  an  insolvent  corporation  has 
gone  into  the  hands  of  a  receiver,  it 
is  necessary  that  a  stockholder  who 
wishes  to  institute  action  against  the 
directors  for  fraudulent  mismanage- 
ment first  apply  to  the  receiver  to 
hring  such  action.  If  upon  proper  de- 
mand the  receiver  refuses  so  to  do, 
the  fact  orf  such  demand  and  refusal 
should  appear  in  the  stockholder's 
pleadings.  Coble  v.  Beall,  130  N.  G. 
533,  41  S.  E.  793. 

With  respect  to  right  of  a  stock- 
holder to  bring  action  against  direc- 
tors in  behalf  of  himself  and  all  other 
stockholders,  where  receivers  have  re- 
fused to  bring  the  action,  see  Craig 
v.  James,  71  N.  Y.  App.  Div.  238,  75 
N.  Y.  Supp.  813. 

«  KeUy  V.  Dolan,  233  Fed.  635. 

42  Where  there  is  a  receiver  and 
be  is  charged  with  wrongdoing  and 
made  a  defendant,  no  demand  was 
necessary,  since  it  would  be  futile  as 
to  the  directors  because  of  the  re- 
ceivership and  useless  as  to  kim. 
Sigwald  V.  City  Bank,  82  8.  C.  382, 
64  S.  E.  398. 

Need  not  apply  ta  trustee  before  su- 
ing where  he  is  a  conspirator.  North 
V.  Union  Savings  &  Loan  Ass'n,  59 
Ore.  483,  117  Pac.  822. 

Demand  on  receiver  is  not  required 


where  his  appointment  is  part  of  the 
fraudulent  plan.  Eeed  v.  Hollings- 
worth,  157  Iowa  94,  135  N.  W.  37. 
Especially  is  this  true  where  he  is  ap- 
pointed by  a  foreign  court.     Id. 

43  While  ordinarily  the  corporation 
should  sue,  yet,  said  the  court, 
"where,  however,  the  wrong  done  to 
the  corporation  is  followed  by  a  sec- 
ond wrong  '  to  the  stockholders, 
wrought  by  means  of  a  mala  fide  re- 
fusal to  redress  the  first  wrong,  there 
the  stockholders  may  themselves  seek 
redress.  The  right  of  the  stockholders, 
however,  is  based,  not  on  the  first 
v/rong,  but  the  second.  When,  again, 
the  power  to  redress  the  first  wrong 
has  passed  from  the  hands  of  the 
corporation  into  the  hands  of  a  court 
[its  receiver],  the  possibility  even  of 
such  second  wrong  cannot  be  sup- 
posed. The  right  of  the  stockholders 
which  rests  upon  it  has  therefore  lost 
its  entire  support."  Kelly  v.  Dolan, 
218  Fed.  966. 

Where  corporate  ofScers  are  faith- 
less to  their  trust  the  right  to  call 
them  to  account  is  primarily  in  the 
corporation,  but  when  a  receiver  is  in 
charge  it  passes  to  him,  unless  he, 
having  been  one  of  the  delinquents, 
the  stockholders  may  sue  on  leave 
given.  Weslosky  v.  Quarterman,  123 
Ga.  312,  51  S.  E.  426. 

44  A  statutory  receiver  with  title 
to  the  property  may  sue  anywhere, 
hence  neither  corporation  nor  stock- 
holder may  sue  without  leave  of  corurt, 
Kelly  v.  Dolan,  218  Fed.  966. 
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in  a  foreigji  court  for  benefit  of  the  corporation  and  the  receiver.*^ 
A  special  rule  applies  to  national  bank  corporations,  which  are  in- 
solvent.** Demand  need  not  be  made  on  the  liquidating  committee 
of  a  national  bank  in  voluntary  liquidation.*''  That  the  corporation 
becomes  bankrupt  after  a  stockholder  has  instituted  his  action  does 
not  bar  relief.** 

The  proper  practice  where  the  court,  through  its  receiver,  is  in 
full  control  is  to  move  that  the  court  give  the  receiver  appropriate 
directions  to  bring  the  suit**  or  to  apply  to  the  court  for  leave  to 
sue,*"  especially  if  property  is  to  be  recovered  from  the  receiver,^^ 
and  this  should  be  done  seasonably.®''  Such  leave  may  be  limited  to 
the  court  in  which  the  receiver  is  serving.** 

In  addition  to  the  leave  to  sue,  it  will  be  necessary  for  the  court 


49  Kelly  v.  Dolan,  218  Fed.  966. 

46  In  case  of  a  national  bank,  it 
must  be  made  either  on  directors,  the 
receiver  or  the  comptroller  of  cur- 
rency. Moss  V.  Goodhart,  47  Mont. 
257,  131  Pac.  1071.  That  it  should 
be  on  the  comptroller,  see  Brincker- 
hoff  V.  Bostwick,  23  Huu  (N.  T.) 
237. 

if  Since  such  committee  does  not 
displace  the  directors  it  should  be 
made  on  them  or  on  the  corporation. 
Planten  v.  National  Nassau  Bank  of 
New  York,  174  N.  Y.  App.  Div.  254, 
160  N.  Y.  Supp.  297,  aff'g  93  N.  Y. 
Misc.  344,  157  N.  Y.  Supp.  31. 

48  Meyer  v.  Page,  112  N.  Y.  App. 
Div.  625,  98  N.  Y.  Supp.  739. 

49  Ames  V.  American  Telephone  & 
Telegraph  Co.,  166  Fed.  820. 

After  a  receiver,  with  power  to  sue, 
has  been  appointed  under  a  statute 
for  the  purpose  of  winding  up  a  cor- 
poration, a  stockholder  cannot  main- 
tain a  separate  suit  against  the  direc- 
tors for  misappropriation  of  corporate 
funds  by  them.  His  remedy  is  by 
petition  to  the  receiver  or  to  the  court 
for  the  institution  of  an  action.  Cun- 
ningham V.  Wechselberg,  105  Wis. 
359,  81  N..  W.  414. 

50  Kelly  V.  Dolan,  218  Fed.  966. 

It  is  not  necessary  to  seek  leave  in 
a  foreign  court  to  sue  where  the  re- 


ceiver, because  he  was  not  a  neces- 
sary party,  could  not  require  that  he 
be  joined.  Eeed  v.  Hollingsworth, 
157  Iowa  94,  135  N.  W.  37. 

61  Leave  to  sue  receiver  in  an  ac- 
tion to  augment  assets  is  only  formal- 
ly necessary,  if  necessary  at  all,  and 
is  not  jurisdictional.  Sigwald  v.  City 
Bank,  82  S.  C.  382,  64  S.  E.  398. 

S-ZAu  insolvent  corporation  had 
been  in  the  hands  of  a  receiver  for 
twenty^six  months.  Petition  was  then 
brought  by  minority  stockholders  to 
obtain  leave  to  institute  proceedings 
against  the  corporate  directors,  of 
whom  the  receiver  was  one,  to  call 
them  to  account  for  alleged  wrongful 
conduct  of  the  corporate  business.  It 
was  held  that  the  action  was  not 
made  premature  by  the  fact  that  the 
corporate  affairs  were  not  wound  up 
and  the  extent  of  the  liabilities  of  the 
directors  determined.  Neither  could 
laches  be  attributed  to  the  petition- 
ing stockholders  for  not  presenting 
their  petition  earlier.  Weslosky  v. 
Quarterman,  123  Ga.  312,  51  S.  E. 
426. 

83  Where  leave  is  granted  stock- 
holders to  sue  a  receiver,  the  right  of 
suit  may  be  confined  to  the  court  in 
which  the  receivership  proceedings 
are  pending.  Harper  y.  Printing-Tele- 
g]aph  News  Co.,  128  Fed.  979. 
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to  order  that  legal  title  necessary  to  the  maintenance  of  the  action 
pass  from  the  receiver  to  the  plaintiff  stockholder,  if  the  receivership 
is  such  as  vests  that  title  in  the  receiver.^* 

When  a  corporation  makes  a  general  assignment  of  all  its  assets 
for  the  benefit  of  creditors,  the  assignee  represents  the  corporation  as 
well  as  its  creditors,  and  unless  he  refuses  to  do  so,  he  alone  is  author- 
ized to  bring  a  suit  against  the  late  directors  of  the  corporation  for 
negligence  or  mismanagement  of  its  affairs,  or  to  redress  other  in- 
juries against,  or  enforce  other  rights  of,  the  corporation.  But  if 
he  wrongfully  refuses  to  sue  for  redress,  a  stockholder  may  sue  on 
behalf  of  himself  and  the  other  stockholders,  as  he  could  have  done . 
before  the  assignment  if  the  corporation  had  refused  to  sue.^^ 

By  \'irtue  of  the  power  of  the  court  to  protect  its  own  proceed- 
ings, a  federal  court  in  bankruptcy  can  entertain  a  supplemental  or 
ancillary  bill  to  restrain  stockholders'  suits  in  the  state  courts  not 
only  because  they  would  interfere  and  embarrass  the  due  administra- 
tion of  the  bankrupt's  estate,  but  also  on  the  general  ground  that 
equity  can  protect  and  effectuate  its  own  decrees.*^ 

§4057.  Right  as  aifected  by  dissolution,  incompleteness  or  sus- 
pension of  corporation.  When  the  corporation  has  ceased  to  exist 
by  dissolution,  all  actions  by  or  against  it  are  abated,  and  by  parity 
of  reason  the  stockholders'  right  to  sue  on  its  behalf  would  also  be 
abated.  The  right  of  action  remaining  to  them  would  ordinarily  be 
an  individual  right  founded  on  their  distributive  rights  in  the  cor- 
porate assets,  if  any  remained.*''  The  stockholders  are,  in  equity, 
entitled  to  its  assets,  in  proportion  to  their  stock,  after  payment  of 
its  debts,  and  as  there  is  no.  longer  any  corporation,  they  may  in- 

54  Leave  to  sue,  withorut  order,  vest-  Eq.  376;  Ackerman  v.  Halsey,  37  N. 
ing  an  action,  for  negligence  in  the  J.  Eq.  356;  BrinekerhofE  v.  Bostwick, 
stockholder  and  divesting  the  receiver,      88  N.  Y.  52. 

gives  the   stockholder  no   legal  right  56  The    right    to    recover   misappro- 

011  which  to  found  an  action  for  neg-  priated  assets  being  in  the  corporation 

ligence  by  directors  towards  the  cor-  passes   to   its   trustee  in  bankruptcy, 

poration.     Kelly   v.   Dolan,    233   Fed.  and  while   a  sfockhalder  might   ordi- 

635.  narily  sue  on  refusal  of  the  corpora- 

55  Wallace  v.  Lincoln  Sav.  Bank,  tion,  he  cannot  do  so  to  oust  or 
89  Tenn.  630,  24  Am.  St.  Eep.  625,  15  interfere  with  the  trustee's  title  to 
S.  W.  448.  And  see  Savings  Bank  of  recover  and  administer  assets  for 
Louisville's  Assignee  v.  Caperton,  87  creditors.  In  re  SwofEord  Bras.  Dry 
K.y.  306,  12  Am.  St.  Eep.  488,  8  S.  W.  Goods  Co.,  180  Fed.  549. 

8S5;  Jones  v.  Johnson,  86  Ky.  530,  6  S.  57  See   chapter    on   Forfeiture,    Dis- 

'^-  582;  Williams  v.  Halliard,  38  N.  J.      solution  and  Winding  Up,  infra. 
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dividually  sue  in  equity  to  protect  or  enforce  their  rights,  both  as 
between  themselves  and  as  against  third  persons.*' 

Statutes  commonly  provide  for  winding  up  through  the  agency 
of  a  receiver  or  liquidator,  or  else,  or  in  addition  thereto,  provide  that 
the  directors  shall  continue  after  dissolution  to  represent  the  cor- 
poration. In  such  case  request  to  sue  should  be  made  through  them, 
and  their  refusal  established  before  suing  as  a  stockholder.*^  Under 
other  statutes  the  right  of  a  stockholder  to  sue  after  dissolution  of 
the  corporation  may  not  exist  where  there  is  a  provision  continuing 
its  existence  for  the  purpose  of  suing  and  winding  up  its  affairs,  and 
vesting  its  assets  in  trustees  for  such  purpose,  with  the  power  to 
maintain  suits,  etc.^  Persons  who  fraudulently  represent  that  the 
entire  stock  of  a  corporation  belongs  to  them,  and  thereby  procure 
a  dissolution  of  the  corporation  and  possession  of  its  assets,  will  be 
held  as  trustees  ex  maleficio  at  the  suit  of  other  stockholders.®^  A 
dissolution  aiter  the  cause  of  action  accrued  does  not  affect  the  need 


58  Putnam  v.  Euch,  56  Fed.  416,  54 
Fed.  216;  Chouteau  v.  Allen,  70  Mo. 
290.  And  see  Crumlish's  Adm'r  v. 
Shenandoah  Yalley  E.  Co.,  28  W.  Va. 
623.  See  also  chapter  on  Forfeiture, 
Dissolution  and  Winding  Up,  infra. 

In  that  situation  the  stock  repre- 
sents an  equity  in  assets.  Aalwyn's 
Law  Institute  v.  Martin,  173  Cal.  21, 
159  Pao.  158. 

A  stockholder  of  a  dissolved  corpo- 
ration has  such'  an  interest  as  entitles 
him  to  suBj  under  La.  Code  art.  606, 
to  annul  a  judgment  against  the  cor- 
poration, which  is  void  because  ren- 
dered after  its  dissolution,  where  he 
is  individually  liable  under  the  char- 
ter for  the  debts  of  the  corporation 
to  the  extent  of  his  shares.  Musson  v. 
Eichardson,  11  Eob.  (La.)  37. 

After  failure  to  pay  franchise  tax 
the  corporation  forfeits  all  right  to 
sue  or  defend,  and  stockholder  need 
not  demand  it.  Canadian  Country  Club 
v.  Johnson,  —  Tex.  Civ.  App.  — ,  176 
S.  W.  835. 

59  Where  the  power  of  directors 
continues  after  dissolution,  request  to 
them  to  act  is  essential  before  stock- 
holders   may    petition    to    intervene. 


General  Elee.  Co.  v.  West  Asheville 
Improvement  Co.,  73  Fed.  386. 

Corporation  though  alleged  to  be 
moribund  and  kept  alive  in  form  to 
protect  defendants,  was  held  to  •  be 
alive  for  purpose  of  request  to  sue. 
Brock  V.  Poor,  216  N.  Y.  387,  111  N. 
E.  229,  rev'g  167  N.  Y.  App.  Div. 
784,  798,  800,  153  N.  Y.  Supp.  332, 
342,  343.      • 

That  the  receiver  should  be  ap- 
pealed to,  see  Cunningham  v.  Wech- 
selberg,  105  Wis.  359,  81  N.  W.  414. 

See  §  4056,  supra,  and  see  also  the 
chapter  on  Forfeiture,  Dissolution  and 
Winding  Up,  infra. 

60  Taylor  v.  Holmes,  127  U.  S.  489, 
32  L.  Ed.  179. 

If  the  existence  continues  after  dis- 
solution for  purpose  of  suits,  demand 
on  it  is  prerequisite  to  suit.  Elmer- 
green  V.  Weimer,  138  Wis.  112,  119  N. 
W.  836. 

Pleading  that  plaintifE  wajB  stock- 
holder in  dissolved  corporation  at  time 
of  injury,  see  Elmergreen  v.  Weimer, 
138  Wis.  112,  119  N.  W.  836. 

eiln  re  Bailey's  Appeal,  96  Pa.  St 
253. 
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of  having  applied  to  the  corporation  for  action,  it  is  said  in  one  case.®^ 
If  instead  of  having  lost  its  corporate  existence,  the  corporation 

has  not  yet  acquired  a  complete  and  active  existence,  no  siiit  in  its 

right  can  be  maintained.®* 
Mere  suspension  of  active  business  or  meetings  does  not  dispense 

with  necessity  of  resort  to  the  corporate  authorities.®* 

§  4058.  Who  axe  regarded  as  stockholders  entitled  to  sue— In  gen- 
eral. In  order  that  a  person  may  maintain  a  suit  as  a  stockholder  to 
set  aside  or  enjoin  an  ultra  vires  transactioii,  or  to  redress  or  prevent 
other  injuries  to  the  corporation,  he  must  be  a  stockholder  in  fatt  when 
the  suit  is  brought.  If  he  has  not  yet  become  a  stockholder  by  reason 
of  nonperformance  of  his  contract  of  subscription  or  contract  for 
the  purchase  of  shares,  or  by  reason  of  the  fact  that  his  subscription 
is  upon  a  oondition  precedent  which  has  not  yet  been  performed  by 
the  corporation,  or  if  he  has  ceased  to  be  a  stockholder  by  reason 
of  a  transfer  or  forfeiture  of  his  shares,  he  has  no  standing  to  com- 
plain.®^ A  citizen  is  not  a  stockholder  who  may  join  as  plaintiff  in  a, 
suit  affecting  a  corporation  in  which  the  public  owns  stock.®®  Neces- 
sarily there  must  have  been  an  issue  of  stock  and  the  acquisition  of  a 


68  Dillon  V.  Lee,  110  Iowa  156,  81  N. 
W.  245,  but  this  might  well  be  ques- 
tioned unless  the  interval  was  signifi- 
cant of  laches. 

68  There  must  '  have  been  an  issue 
of  stock  in  a  complete  corporation:  to 
qualify  a  stockholder,  or  he  must  at 
least  have  become  entitled  to  receive 
the  stock  in  it.  Berger  v.  National 
Architects'  Bronze  Co.,  173  N.  Y.  App. 
Div.  680,  160  N.  Y.  Supp.  331. 

64  Eight  to  sue  without  demand 
where  corporation  has  ceased  to  dc 
bffsiness  and  has  no  officers  acting. 
Bee  §  4070,  infra. 

65  District  of  Columbia.  Scanlan  v. 
Snow,  2  -App.  Cas.  137. 

Florida..  Continental  Nat.  Building 
&  Loan  Ass'n  v.  Miller,  44  Fla.  757, 
33  So.  404. 

Maryland.  Busey  v.  Hooper,  35  Md. 
15,  6  Am.  Rep.  350. 

New  Jersey.  Schultze  v.  Van  boren, 
64  N.  J.  Eq.  465,  53  Atl.  815. 

New  Mexico.    Eankin  v.  Soruthwest- 
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em  Brewery  &  Ice  Co.,  12  N.  M.  54, 
73  Pae.  614.  ^ 

New  York.  Wormser  v.  Metropoli- 
tan St.  R.  Co.,  98  App.  Div.  29,  ,90  N.' 
Y.  Supp.  714;  Fitchett  v.  Murphy,  46 
App.  Div.  181,  61  N.  Y.  Supp.  182, 
rev'g  26  Misc.  544,  56  N.  Y.  Supp., 
322;  Thompson  v.  Stanley,  73  Hun' 
248,  25  N.  Y.  Supp.  890. 

Pennsylvania.  EafBerty  v.  Donnel- 
ly, 197  Pa.  423,  47  Atl.  202. 

Washington.  Ninneman  v.  Fox,  43 
Wash.  43,  86  Pac.  213. 

Englaaid.  Doyle  v.  Munz,  5  Hare 
509. 

Forfeiture  of  stock  by  mutual  con- 
sent induced  by  fraud,  and  where 
the  rights  of  the  former  holder  were 
not  treated  as  extinct  or  the  stock 
sold,  does  not  deprive  him  of  the  right 
to  sue.  Ekberg  v.  Swedish-American 
Pub.  Co.,  114  Minn.  196,  130  N.  W. 
1029. 

66  Central  Ey.  Co.  v.  Collins,  40  Ga. 
582. 
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right  thereto  ^^  and  the  stock  of  the  very  corporation  must  be  held.®* 
A  "contract  holder"  in  a  tontine  diamond  selling  corporation  can- 
not be  regarded  as  a  stockholder  by  reason  of  the  fact  that  no 
certificates  of  stock  other  than  such  contracts  have  been  issued.^^ 
Being  a  director  is  not  equivalent  to  being  a  stockholder,  for  it  is  not 
always  required  that  one  own  stock  to  be  a  directorJ"  It  has  been 
held  that  a  mere  equitable  right  to  shares  is  not  enough  to  give  one 
a  standing  to  sue ;  ''^  but  since  the  suit  is  in  equity,  there  is  no  reason 
why  an  equitable  right  cannot  be  protected,  as  well  as  a  legal  right,''* 
and  the  possession  of  a  certificate  is  not  indispensable.'^ 

A  stctckholder  is  not  precluded  from  suing  as  such  by  the  fact  that 
the  transfer  of  the  stock  to  him  is  not  registered  on  the  books  of 
the  corporation,  particularly  where  he  has  applied  to  have  it  regis- 
tered and  the  corporation  has  refused,''*  or  by  the  fact  that  he  is 


67Berger  v.  National  Arehiteets' 
Bronze  Co.,  173  N.  Y.  App.  Div.  680, 
160  N.  Y.  Supp.  331. 

68  A  minority  holder  in  a  holding 
company  is  not  a  stockholder  in  the 
subsidiary  •  whose  stock  the  other 
holds.  He  is  merely  a  shareholder  in 
a  corporate  stockholder.  The  com- 
panies are  not  capable  of  being  re- 
garded as  identical.  Sabre  v.  Unit- 
ed Traction  &  Electric  Co.,  225  Fed. 
601. 

69  Mann  v.  German- American  Inv. 
Co.,  70  Neb.  454,  97  N.  W.  600. 

70  A  director  cannot  sue  unless  he 
is  a  .stockholder.  Wright  v.  Moyd,  43 
Ind.  App.  546,  86  N.  E.  971. 

71  McHenry  v.  New'  York,  P.  &  O. 
B.  Co.,  22  Fed.  130 ;  Da  Ponte  v.  Lou- 
isiana State  Lottery  Co.,  1  La.  Law 
J.  184,  .Fed.  Cas.  No.  3,569. 

In  a  suit  brought  by  a  stockholder 
against  a  corporation,  the  court  in  a 
New  Jersey  case  said:  "My  opinion 
is  that  a  suit  of  the  present  char- 
acter must  be  based  upon  an  owner- 
ship of  record  at  the  time  of  filing 
the  bill,  and  that  the  ownership  of 
shares  standing  in  the  name  of  an- 
other will  not  be  sufficient  to  main- 
tain the'  suit."  Hodge  v.  United 
States  Steel  Corporation,  64  N.  J.  Eq. 
90,  53  Atl.  601. 


72  See  Fisher  v.  Patton,  134  Mo.  32, 
34  S.  W.  1096,  33  S.  W.  451;  Great 
Western  Ey.  Co.  v.  Eushout,  5  De  G. 
&  Sm.  290. 

An  assignee  of  stock  need  not  re- 
duce his  claim  against  his  assignor  to 
judgment  before  bringing  action  to 
rectify  wrongs  to  the  corporation  by 
the  corporate  president.  First  Nat. 
Bank  of  Sulphur  Springs  v.  Stribling, 
16  Okla.  41,  86  Pac.  512. 

73  The  mere  fact  that  a  party  has 
not  received  a  certificate  of  his  stock 
does  not  bar  action  by  him.  Mulvihill 
V.  Vicksburg  Eailroad,  Power  &  Man- 
ufacturing Co.,  88  Miss.  689,  40  So. 
647.  See  also  Hirsch  v.  Jones,  115 
N.  Y.  App.  Div.  156,  100  N.  Y.  Supp. 
687. 

74  OaJif omia.  Parrott  v.  Byers,  40 
Gal.  614. 

Iowa.  Carson  v.  Iowa  City  Gas- 
Light  Co.,  80  Iowa  638,  45  N.  W. 
1068. 

Mirmesota.  Baldwin  v.  Oanfield, 
26  Minn.  43,  1  N.  W.  261,  276. 

New  York.  Ervin  v.  Oregon  Ey.  & 
Nav.  Co.,  28  Hun  269. 

England.  Great  Western  Ey.  Co.  v. 
Eushout,  5  De  G.  &  Sm.  290;  Bag- 
shaw  V.  Eastern  Union  Ey.  Co.,  7 
Hare  114. 

The  holder  of  the  certificate  not  yet 
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enjoined  from  voting  it  ''^  or  has  been  fraudulently  deprived  of  it.'^ 
A  transferee  of  stock  subsequent  to  dissolution  is  not  a  stockholder, 
but  is  merely  the  assignee  of  an  equity  in  the  property  of  the  late 
corporation.'''' 

If  the  plaintiff  is  in  fact  a  bona  fide  stockholder,  however,  it  is  im- 
material how  he  became  such  or  whether  or  not  he  became  such  on 
a  bona  fide  subscription  for  stockJ^  In  the  federal  courts  the  trans- 
fer of  stock  to  plaintiff  must  be  a  real  one,  but  the  motive  of  it  is 
immaterial.''^  As  in  the  state  courts,  possession  of  the  certificate 
is  not  essential.*"  The  federal  statute  denying  to  federal  courts  juris- 
diction of  suits  by  an  assignee  on  the  ground  of  diverse  citizenship 
which  the  assignor  could  not  have  brought,  does  not  apply  to  a  plain- 
tiff suing  on  shares  transferred  to  him.'^     The  holder  of  watered 


transferred  on  the  books  may  sue. 
Mitchell  V.  Aulander  Eealty  Co.,  169 
N.  C.  516,  86  S.  E.  358. 

In  0  'Connor  v.  International  Silver 
Co.,  68  N.  J.  Eq.  67,  59  Atl.  321,  the 
court  indicated  that  one  who  owns 
stock  in  fact,  although  it  still  stands 
on  the  corporate  books  in  the  name 
.  of  its  grantor,  may  sue  to  prevent  the 
directors  and  officers  from  illegally 
vo1;ing  certain  shares  of  stock  of  the 
corporation  owned  by  the  corporation 
as  such.  The  court  said:  "I  am  able 
to  perceive  little,  if  any,  resemblance 
in  the  relations  between  the  regis- 
tered owner  and  the  real  owner  of 
shares  of  stock  and  those  which  ex- 
ist between  the  ordinary  trustee  of 
an  expre,ss  trust  and  his  cestui  que 
trust.  In  the  latter  case  the  trustee 
is  the  actual  legal  owner  and  the 
cestui  que  trust  the  owner  only  in 
equity.  In  the  ease  of  a  transfer  of 
a  certificate  of  shares  of  stock  by 
an  assignment  in  the  usual  form  for 
value  received  and  a  delivery  of  the 
certificate,  which  is  the  usual  mode 
of  making  title  to  shares  of  stock, 
the  complete  legal  and  beneficial  title 
passes,  and  the  transfer  on  the  books 
of  the  company  is  not  necessary  in 
order  to  make  the  legal  title  com- 
plete." 
''Sit   has   been   held,   however,    al- 


though a  stockholder  be  enjoined  from 
disposing  of  or  voting  his  stock  and 
from  exercising  any  right  incident 
to  ownership,  pending  an  action  for 
the  cancellation  of  a  sale  of  stock  to 
him,  he  may  nevertheless  join  with 
other  stockholders  as  plaintiff  in  an- 
other action  brought  to  require  cer- 
tain directors  to  return  certain  prop- 
erty to  the  corporation  without  being 
guilty  of  contempt  of  court.  Maine 
Products  Co.  v.  Alexander,  115  N.  T. 
App.  Div.  475,  101  N.  Y.  Supp.  464. 

76  Empire  Eealty  Co.  v.  Harton, 
15'6  Ala.  99,  57  So.  763. 

77  Aalwyn  's  Law  Institute  v.  Mar- 
tin, 173  Cal.  21,  159  Pac.  158. 

78  Stewart  v.  Erie  &  W.  Transp.  Co., 
17  Minn.*  372. 

79  In  re  Cleland,  218  TJ.  S.  120,  54 
L.  Ed.  962. 

Such  a  transferee  may  bring  a  fed- 
eral suit,  notwithstanding  the  gale  to 
him  was  motivated  by  that  purpose. 
O'Neil  V.  Walcott  Min.  Co.,  174  Fed. 
527,  27  L.  E.  A.   (N.  S.)   200. 

80  A  prior  beneficial  ownership,  but 
with  the  certificate  withheld,  is  sufS- 
cient  under  the  94th  rule.  Citizens' 
Savings  &  Trust  Co.  v.  Illinois  Cent. 
E.  Co.,  182  Fed.  607,  rev'g  173  Fed. 
556. 

81  A  purchaser  of  shares  is  iiot  the 
assignee  of  the  cause  of  action  to  re- 
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stock  may  maintain  such  a  suit  when  the  stock  is  valid  as  between 
him  and  the  corporation;**  but  it  is  otherwise  where  his  certificate 
is  an  absolute  nullity  because  of  an  express  statutory  or  constitu- 
tional prohibition.** 

The  fact  that  a  stockholder  suing  to  enjoin  or  obtain  redress  from 
another  corporation  also  holds  stock  in  the  latter  corporation  does 
not  preclude  him  from  maintaining  the  suit.** 

§  4059.  —  Executors,  trustees,  pledg'ces  and  other  qualified  holders. 

Such  a  suit  may  be  brought  by  an  administrator  or  executor  having 
the  title  to  shares  as  such,  or  by  any  person  holding  shares  in  trust,** 
or  by  a  cestui  que  trust  of  shares,  if  the  trustee  refuses  to  sue,  and  is 
made  a  party  defendant,**  or  by  a  pledgee  *''  or  pledgor  of  shares.** 
It  has  been  held,  however,  that  unregistered  pledgees  of  corporate 
stock  do  not  sustain  such  relation  to  the  corporation  as  permits  them 
to  maintain  action  against  it  and  its  officers  for  niismanagement.** 


strain  ultra  vires  acts,  and  as  such 
disentitled  to  invoke  federal  juris- 
diction which  the  asfeignpr  could  not. 
Consumers'  Gas  Trust  Co.  v.  Quinby, 
137  Fed.  882. 

82  A  holder  of  stock  illegally  issued 
for  less  than  par  may  nevertheless 
3ue.  The  agreement  on  the  part  of 
the  corporation  that  it  should  be  con- 
sidered as  fully  paid  would  be  void- 
able, but  the  stock  not  a  nullity. 
Shaw  V.  Staight,  107  Minn.  152,  20 
L.  R.  A.  (N.  S.)  1077,  119  N.  "W.  951. 

See  supra,  this  chapter,  subd.  xii, 
"Watered  or  Fictitiously  Baid  Tip 
Stock." 

83  Hinckley  v.  Pfister,  83  Wis.  64,  53 
N.  W.  21.  And  see  this  chapter,  subd. 
XII  "Watered  or  Fictitiously  Paid  Up 
Stock,"  supra. 

81  Carter  v.  Producers'  &  Eefiners' 
Oil  Co.,  164  Pa.  St.  463,  30  Atl.  391. 

86  Jones  v.  Pearl  Min.  Co.,  20  Colo. 
417,  38  Pae.  700;  Scanlan  v.  Snow,  2 
App.  Cas.  (D.  C.)  137;  Hirsch  v. 
Jones,  115  N.  Y.  App.  Div.  156,  100 
N.  Y.  Supp.  687. 

86  Great  Western  Ey.  Co.  v.  Eiish- 
orut,  5  De  Gex  &  S.  290. 

87  Green  v.  Hedenberg,  159  111.  489, 


50  Am.  St.  Eep.  178,  42  N.  E.  851, 
aff 'g  55  111.  App.  425;  Baldwin  v.  Can- 
field,  26  Minn.  43;  Campbell  v.  Ameri- 
can Zylonite  Co.,  122  N.  Y.  455,  11  L. 
E.  A.  596,  25  N.  E.  853;  Chafee  v. 
Quidnick  Co.,  14  E.  I.  75;  and  gee 
elsewhere  this  chapter,  subd.  "Pledge 
of  Shares." 

The  equitable  interest  of  a  pledgee 
of  stock  is  such  as  to  entitle  him  to 
the  protection  of  a  court  of  equity  in 
matters  pertaining  to  the  preserva- 
tion of  the  value  of  the  stock  to  an 
extent,  at  least,  equal  to  that  pos- 
sessed by  the  pledgor.  Gorman- 
Wright  Co.  V.  Wright,  134  Fed.  363; 
■Smith  V.  Smith,  Sturgeon  &  Co.,  125 
Mich.  234,  84  N.  W.  144. 

88  Fisher  v.  Patton,  134  Mo.  32,  34 
S.  W.  1096,  33  S.  W.  451. 

A  stockholder  who  has  pledged  his 
stock  for  corporate  debts  and  put  it 
into  a  voting  trust  may  have  a  right 
as  pledgor,  even  if  he  no  longer  can 
sue'  as  stockholder.  Milliken  v.  Mc- 
Garrah,  159  N.  Y.  App.  Div.  725,  144 
N.  Y.  Supp.  964. 

89Erny  v.  G.  W.  Schmidt  Co.,  197 
Pa.  475,  47  Atl.  877. 

As  to  the  necessity  of  registration 
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Legatees  cannot  sue  where  title  to  the  stock  is  in  the  executor j^" 
but  a  legatee  of  a  qualified  title  who  has  bought  an  absolute  one  from 
the  executor  is  regarded  as  holding  under  the  latter.^^ 

§  4060.  —  Transferees  after  injury  complained  of.  A  stockholder 
cannot  sue  in  equity  in  the  federal  courts  to  set  aside  or  enjoin  an 
ultra  vires  transaction,  or  redress  a  misapplication  of  corporate  assets, 
or  to  enjoin  or  obtain  redress  for  fraud  or  negligence  on  the  part  of 
the  directors  or  other  shareholders,  etc.,  unless  he  was  a  stockholder 
at  the  time  of  the  transactions  complained  of,  or  his  shares  have  de- 
volved upon  him  since  by  operation  of  law ;  '^  and  the  same  rule 
has  been  asserted  in  several  states  upon  the  authority  of  the  decisions 
of  the  Supreme  Court  of  the  United  States,  or  by  independent  reason- 
ing.** If  his  acquisition  of  right  antedated  the  grievance,  it  suf- 
fices, though  his  certificate  came  to  him  afterwards.®*  The  decisions 
and  dicta  in  the  federal  courts,  however,  are  not  based  upon  any 
general  principle,  but  upon  an  equity  rule  adopted  by  the  Supreme 
Court,®®  and  which  was  designed  as  a  rule  of  practice  merely,  to 
guard  those  courts  against  collusion  of  parties  for  the  purpose  of 
bringing  cases  within  their  jurisdiction ;  ®^  and  they  are  not  binding 
rules  of  decision  in  state  courts.®''     The  doctrine  that  one  not  a 


of  pledge  to  be  effective,  see  §  3814, 
supra. 

90  Mere  distributees  of  an  estate 
claiming  as  executors  of  a  residuary 
legatee  therein,  are  not  stockholders 
though  the  stock  was  comprised  in  a 
trust  which  was  to  go  into  the  resi- 
due. Whitaker  v.  Whitaker  Iron  Co., 
238  Ped.  980.  In  such  a  case  the 
trustee  wa^  the  stockholder.    Id. 

91  Where  the  holder  has  bought 
stock  at  an  executor's  sale  to  pay 
debts  of  the  estate,  it  is  immaterial 
that  it  was  also  bequeathed  to  him 
by  a  qualified  title.  Mitchell  v.  Au- 
lander  Bealty  Co.,  169  N.  C.  516,  86 
S.  E.  358. 

92  See  §  4069,  infra. 

93  A  purchaser  subsequent  to  a  sale 
of  its  property  pursuant  to  power 
voted  by  the  stockholders,  including 
the  holders  of  that  stock  which  he 
later  .p.urchased,  cannot  urge  that  the 
vote  was  pltra  vires.i'  ^he  same  was 
iield  of  other  stock  subsequently  pur- 


chased which  had  not  been  voted 
Boldenweck  v.  Bullis,  40  Colo.  253 
90  Pac.  634;  Maokey  v.  Burns,  16  Colo 
App.  6,  64  Pac.  485;  Alexander  v. 
Searcy,  81  Ga.  536,  12  Am.  St.  Rep 
337,  8  S.  E.  630;  Tevis  v.  Hammer 
smith,  31  Ind.  App.  281,  66  N.  E 
912;  Hanna  v.  Lyon,  179  N.  Y.  107, 
71  N.  E.  778. 

94  It  has  been  held  that  a  stock 
holder  may  sue  to  enjoin  a  misappli' 
cation  of  corporate  funds  under  an 
agreement  entered  into  before  his 
stock  was  issued,  if  he  had  a  vested 
right  to  receive  the  stock  before  the 
agreement  was  made.  Hill  v.  Glas- 
gow E.  Co.,  41  Fed.  610. 

95  New  Equity  Rule  27  (former  94th 
Bule),  and  see  §4069,  infra. 

96  1  Morawetz,  Priv.  Corp.  §269; 
Parsons  v.  Joseph,  92  Ala.  403,  8  So. 
788. 

97  North  V.  Union  Savings  &,Loan 
Ass'n,  59  Ore.  483,  117  Pae.  822: 
Southwestern  Portland'  Cement  Co..  v. 
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stockholder  at  the  time  of  the  commission  of  wrong  against  the  cor- 
poration may  not  bring  suit  therefor  has  been  criticized  as  based  in 
part  on  jurisdictional  considerations  which  are  peculiar  to  the  federal 
courts,  and  as  based  in  part  on  the  common-law  (Joctrines  of  cham- 
perty and  maintenance  which  have  become  obsolete.'*  By  the  weight 
of  authority,  in  the  absence  of  such  a  rule,  a  stockholder  is  not  pre- 
cluded from  suing  in  equity  on  behalf  of  himself  and  other  stock- 
holders by  the  mere  fact  that  he  purchased  his  shares  after  the  trans- 
actions complained  of,  even  though  he  may  have  known  of  them  at  the 
time  of  his  purchase,  and  though  he  may  have  made  the  purchase  for 
the  purpose  of  acquiring  a  standing  to  sue,  for  the  transfer  of  stoclj  not 
only  conveys  to  the  transferee  the  ownership  of  the  shares  and  the 
right  to  the  future  dividends  thereon,  but  also  places  him  upon  an 
equal  footing  with  the  other  stockholders — provided  neither  he  nor 
his  transferrer  is  otherwise  estopped — in  respect  to  the  right  to 
call  the  officers  and  agents  of  the  corporation  to  account,  and  to  en- 
join or  set  aside  ultra  vires  transactions,  etc.®'    It  has  been  said  that 


Latta  &  Happer,  —  Tex.  Civ.  App.  — , 
193  S.  W.  1115. 

98  Home  Fire  Ins.  Co.  v.  Barber,  67 
Neb.  644,  60  L.  E.  A.  927,  108  Am.  St. 
Rep.  716,  93  N.  W.  1024,  where  the 
court  indicated  its  opinion  that  the 
doctrine  was  not  based  on  either  of 
these  grounds. 

99  Alabama.  Parsons  v.  Joseph,  92 
Ala.  403,  8  So.  788. 

Illinois.  Chicago  v.  Cameron,  22 
m.  App.  91,  aff'd  120  111.  447,  11  N. 
E.  899. 

Iowa.  Carson  v.  Iowa  City  Gas- 
Light  Co.,-  80  Iowa  638,  45  N.  W. 
1068.  Compare  Clark  v.  American 
Coal  Co.,  86  Iowa  436,  17  L.  E.  A.  557, 
53  N.  W.  291. 

New  Hampshire.  Winsor  v.  Bailey, 
55  N.  H.  218. 

New  Jersey.  Elkins  v.  Camden  & 
A.  E.  Co.,  36  N.  J.  Eq.  5. 

New  York.  Pollitz  v.  Gomld,  202  N. 
Y.  11,  Ann.  Cas.  1912  D  1098,  38  L.  E. 
A.  (N.  S.)  988,  94  N.  E.  1088,  with 
full  discussion;  Continental  Securi- 
ties Co.  V.  Belmont,  206  N.  Y.  7,  51 
L.  E.  A.  (N.  S.)  112,  Ann.  Cas.  1914  A 
777,   99    N.    E.    138,    aff'g    150    App. 


Div.  298,  134  N.  Y.  Supp.  635,  75 
Misc.- 234,  133  N.  Y.  Supp.  560;  Er- 
vin  V.  Oregon  Ey.  &  Nav.  Co.,  28  Hun 
269;  Continental  Securities  Co.  v.  Bel- 
mont, 83  Misc.  340,  144  N.  Y.  Supp. 
801;  Eamsey  v.  Gould,  57  Barb.  398; 
Frothingham  v.  Broadway  &  S.  Ave. 
E.  Co.,  9  N.  Y.  Civ.  Proo.  304. 
■  England.  Bloxam  v.  Metropolitan 
Ey.  Co.,  3  Ch.  App.  337;  Seaton  v. 
Grant,  2  Ch.  App.  459;  Pender  v. 
Lushington,  6  Ch.  Div.  70. 

In  Home  Fire  Ins.  Co.  v.  Barber,  67 
Neb.  644,  60  L.  E.  A.  927,  108  Am. 
St.  Eep.  716,  93  N.  W.  1024,  the  argu- 
ment is  fully  discussed  and  the  de- 
cisions commonly  cited  to  sustain  the 
doctrine  enunciated  in  the  text  are 
referred  to. 

Questioned  but  not  decided:  Nation- 
al Power  &  Paper  Co.  v.  Eossman,  122 
Minn.  355,  532,  Ann.  Cas.  1914  D  830, 
142  N.  W.  818. 

The  ratification  by  a  majority  of 
the  stockholders  of  an  illegal  and  in- 
complete transfer  of  the  property  of. 
the  corporation  may  be  enjoined  at 
the  suit  of  stockholders  who  acquired 
their  stock  after  the  transfer  was  at- 
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one  who  is  a  mere  interloper  or  trouble  seeker  cannot  sue.'  It  has 
been  held  that  fraud  in  promotion  may  be  redressed  by  a  stock- 
holders' suit  brought  by  one  who  took  without  notice,  although  all 
holders  are  necessarily  subsequent  to  the  promotion  of  the  eorpora- 
tion,2  and  in  New  Jersey,  syndicate  members  who  afterwards  became 
stockholders  were  allowed  to  sue  for  like  secret  profits.^  In  Mis- 
souri the  right  has  been  denied  on  the  ground  of  estoppel  to  one  who. 
purchased  by  means  of  subscription  through  a  promoters'  scheme, 
the  action  being  to  recover  illegal  profits  made  by  the  promoters,  and 
the  subscription  having  imparted  notice  to  him  of  what  the  profits 
were.*  The  logic  of  these  last  two  cases  is  that  knowledge  or  notice 
df  a  voidable  transaction  may  deprive  the  stockholder  of  equity  en- 
titling him  to  sue,  rather  than  that  the  fact  of  his  being  a  subsequent 


tempted.  Forrester  v.  Boston  &  M. 
Con3ol.  Copper  &  Silver  Min.  Co.,  21 
Mont.  544,  55  Pao.  229,  353. 

Transferee  may  sue  even  where  he 
bought  after  promulgation  of  corpo- 
rate plans  and  for  purpose  of  suing 
to  prevent  them.  General  Inv.  Co.  v. 
Bethlehem  Steel  Corporation,  —  N. 
J.  Eq.  — ,  100  Atl.  347. 

He  may  sue  ' '  except  in  cases  where 
it  is  shown  that  he  purchased  the 
stock  with  the  intent  and  for  the  pur- 
pose of  bringing  suit,  or  where  his 
vendor  was  for  some  reason  estopped 
from  maintaining  the  action,  and  the 
purchaser  had  notice  of  such  bar." 
Just  V.  Idaho  Canal  &  Improvement 
Co.,  16  Idaho  639,  133  Am.  St.  Eep. 
140,  102  Pae.  381. 

The  courts  are  reluctant  to  inter- 
fere at  suit  of  one  who  acquired  stock 
with  full  knowledge,  and  one  who  took 
from  his  son  stock  which  he  had  pur- 
chased for  the  son  cannot  claim  that 
the  transaction  was  merely  the  revo- 
cation of  a  gift  reinstating  him  as 
an  original  stockholder.  Von  Sehlem- 
nier  v.  Keystone  Life  Ins.  Co.,  121  La. 
9S7,  46  So.  991. 

1  Plaintiff  alleged  that  he  had  be- 
come the  owner  of  his  stock  for  value 
in  the  regular  course  of  business.  Cer- 
tain of  the  wrongs  complained  of  had 
been    committed    prior    to    the    time 


plaintiff  became  a  stockholder.  The 
court  held  that  this  did  not  bar  plain- 
tiff from  maintaining  the  suit.  The 
court,  after  stating  these  facts,  call- 
ing special  attention  to  the  allega- 
tion that  plaintiff  had  become  the 
owner  for  value  in  the  regular  course 
of  business,  said:  "A  court  of  equity 
will,  therefore,  grant  him  relief.  It 
is  only  in  cases  where  the  party  has 
bought  the  stock  for  the  mere  pur- 
pose of  bringing  an  action — where  he 
is  a  mere  interloper  seeking  for  trou- 
ble— that  a  court  of  equity  refuses  to 
grant  him  relief. ' '  O  'Connor  v.  Vir- 
ginia Passenger  &  Power  Co.,  46  N. 
Y.  Misc.  530,  92  N.  Y.  Supp.  525. 
See  also  Moore  v.  Silver  Valley  Min. 
Co.,  104  N.  C.  534,  10  S.  E.  679;  Mc- 
Donnell V.  Grand  Canal  Co.,  3  Ir.  Ch. 
578. 

2  Wills  V.  Nehalem  Coal  Co.,  52  Ore. 
70,  96  Pac.  528.    See  also  §  142,  supra. 

3  Syndicate  members  who  furnished 
money  to  reorganize  a  corporation  and 
afterwards  became  stockholders  may 
sue  for  restoration  to  the  corporation 
of  secret  profits  made  by  promoters. 
Arnold  v.  Searing,  73  N.  X  Eq.  262, 
67  Atl.  831. 

4  Brooker  v.  William  H.  Thompson 
Trust  Co.,  254  Mo.  125,  162  S.  W. 
187. 
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transferee  is  a  bar.  Harmonious  with  this  is  a  Michigan  decision  that 
subsequent  members  of  a  nonstock  corporation  may  sue  to  annul  an 
agreement  which  the  corporation  was  wholly  lacking  in  power  to 
make.* 

As  will  be  seen  hereafter,  the  defenses  of  laches,  estoppel,  ratifica- 
tion and  assent  and  other  like  equities  may  afford  a  bar  to  the  plain- 
.tiff's  suit®  and  these  defensive  equities  should  not  be  confused  with 
the  title  on  which  plaintiff  sues;  for  even  if  a  subsequent  holder 
brings  the  suit  he  will  be  subject  to  all  of  these  equities,  if  they  can 
be  proved  against  him  as  a  privy  to  a  former  stockholder.'  If  one 
of  the  stockholders  who  sues  was  an  antecedent  holder,  it  is  imma- 
terial that  some  other  one  was  subsequent.' 

§4061.  Grounds  and  occasions  for  relief — In  general.  The  cause  of 
action  when  a  stockholder  sues  is  dual  in  composition,  consisting  of  the 
basic  cause  of  action  which  pertains  to  the  corporation  and  on  which  it 
might  have  sued,  and  the  derivative  cause  of  action  pertaining  to 
the  stockholder,  consisting  in  the  fact  that  the  corporation  will  not 
or  cannot  sue  for  its  own  protection.  Both  elements  are  essential.* 
For  the  purpose  of  making  out  a  cause  of  action  the  stockholder 
stands  in  the  corporation's  shoes  ^^  and  must  ground  the  suit  on 
the  corporation's  rights  and.  a  wrong  thereto,^^  £ind  to  the  plaintiff  as 


5  New  members  of  a  benevolent  cor- 
poration eould  sue  to  annul  a  convey- 
ance by  it  to  its  old  members  which 
it  wholly  lacked  power  to  make.  Ger- 
man Corporation  of  Negaunee  v.  Ne- 
gaunee  Gerihan  Aid  Society,  172  Mich. 
650,  138  N.  W.  343. 

6  See  §  4072,  infra. 

7  See  §  4072,  infra. 

8  National  Power  &  Paper  Co.  v. 
Eossman,  122  Minn.  855,  Ann.  Gas. 
1914  D  830,  142  N.  W.  818. 

9  Grant  v.  Cobre  Grande  Copper 
Co.,  126  N.  T.  App.  Div.  750,  111  N. 
Y.  Supp.  386,  rev  'g  59  N.  Y.  Misc.  1, 
111  N.  Y.  Supp.  1089.  And  see  other 
cases,  §  4062,  infra. 

Until  refusal,  plaintiff,  has  no  right 
of  action.  Bartlett  v.  New  York,  N. 
H.  &  H.  R.  Co.,  —  Mass.  — ,  115  N.  E. 
976;  Bartlett  v.  New  York,  N.  H. 
&  H.  K.  Co.,  221  Mass.  530,  109  N.  E. 
452. 


Bpth  must  be  pleaded,  see  §  4084, 
infra. 

It  is  incumbent  upon  a  stockholder 
bringing  suit  against  directors  for 
moneys  alleged  to  be  due  to  the  cor- 
poration to  show  both  that  a  cause 
of  action  exists  in  favor  of  the  corpo- 
ration and  that  the  facts  are  such 
that  he  is  entitled  to  bring  the  suit. 
Young  V.  Equitable  Life  Assur.  Soci- 
ety, 49  N.  Y.  Misc.  347,  99  N.  Y. 
Supp.  446. 

lOTevis  V.  Hammersmith,  170  Ind. 
286,  84  N.  E.  337. 

He  cannot  rescind,  if  it  cannot. 
Johnson  v.  United  Eys.  Co.  of  St. 
Lcuis,  227  Mo.  423,  127  S.  W.  63. 

,In  New  York  a  corporation  cannot 
make  the  defense  of  usury,  hence 
neither  can  the  stockholder.  Mae- 
(^uoid  V.  Queens  Estates,  143  N.  Y. 
App.  Div.  134,  127  N.  Y.  Supp.  867. 

11  Lawrence   v.   Southern   Pac.   Co., 
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well,^^  and  the  wrong  in  question  must  have  been   eithei"   aeeom- 


180  Fed.  822;  Turner  v.  Markham,  155 
Cal.  562,  102  Pac.  272;  Waters  v. 
Horace  "Waters  &  Co.,  201  N.  Y.  184, 
94  N.  E.  602,  afe'g-  130  N.  Y.  App. 
Div.  678,  115  N.  Y.  Supp.  432;  Dusen- 
berry  v.  Sagamore  Development  Co., 
164  N.  Y.  App.  Div.  573,  150  N.  Y. 
Supp.  229. 

Mere  insolvency  is  not  enough. 
Worth  Mfg.  Co.  V.  Bingham,  116  Fed. 
785. 

Insolvency  resulting  from  nonpay- 
ment for  stock,  without  any  waste  or 
mismanagement  charged,  will  not  sup- 
port a  suit  in  equity.  Fuller  v.  Mo- 
Cormiek,  156  Mich.  518,  121  N.  "W. 
2S0.  See  also  Town  v.  Duplex-Power 
Car  Co.,  172  Mich..  519,  138  N.  W.  338. 

In  order  that  a  stockholder  may 
maintain  a  suit  in  a  court  of  equity, 
the  right  to  maintain  which  is  pri- 
marily in  the  corporation,  the  evi- 
dence must  show  some  actual  or  con- 
templated action  by  the  corporate 
managers  or  by  a  majority  of  the 
stockholders  in  excess  of  their  law- 
ful power,  or  which  will  be  fraudu- 
lently subversive  of  the  interests  of 
tie  corporation  or  the  stockholders. 
Clark  V.  Apex  Gold  Min.  Co.,  13  N. 
M.  416,  85  Pac.  968.  See  also  Edwards 
V.  Mercantile  Trust  Co.,  124  Fed.  381; 
PhUlipB  V.  Sonora  Copper  Co.,  90  N. 
Y.  App.  Div.  140,  86  N.  Y.  Supp.  200 ; 
O'Connor  v.  Virginia  Pass.  &  Power 
Co.,  45  N.  Y.  Misc.  228,  92  N.  Y. 
Supp.  161. 

Continuing  a  debt  for  its  face  after 
pledge  for  part  of  it,  which  was  paid 
by  the  corporation,  is  ngt  a  fraud 
where  the  arrangement  was  for  se- 
curity and  did  not  satisfy  the  larger 
debt.  Collins  v.  Penn-Wyoming  Cop- 
per Co.,  203  Fed.  726. 

Corporate  deed  and  bill  of  sale  in 
satisfaction  of  debt  are  binding  on 
stockholder,  and  unless  the  corpora- 
tion intended  it  to  be  a  mortgage,  the 
stockholder   cannot  sue   to   declare  it 


such.  Osborne  v.  Morgan,  171  111. 
App.  549. 

Wrong  must  be  to  corpora,tion,  not 
towards  ' '  future  stockholders. ' ' 
Whitten  v.  Dabney,  171  Cal.  621,  154 
Pae.  312. 

Eepresenting  to  purchasers  that 
stock  was  treasury  stock,  whereas  it 
was  not,  having  been  given  in  pay- 
ment for  property,  is  a  wrong  to  the 
purchaser,  not  to  the  corporation. 
Whitten  v.  Dabney,  171  Cal.  621,  154 
Pac.  312;  Turner  v.  Markham,  155 
Cal.  562,  102  Pac.  272. 

Agreement  among  stockholders  as 
to  allotment  and  purchase  of  stock 
affords  no  basis  for  action  in  right  of 
corporation  not  a  party  to  it.  Waters 
V.  Horace  Waters  &  Co.,  130  N.  Y. 
App.  Div.  678,  115  N.  Y.  Supp.  432. 

A  statutory  liabilty  for  all  present 
or  future  debts,  imposed  on  directors 
who  declare  dividends  when  the  cor- 
poration is  or  will  thereby  become 
insolvent,  accrues  to  creditors,  not  to 
the  corporation.  Hence  stockholders 
cannot  sue.  Collins  v.  Penn-Wyom- 
ing Copper  Co.,  203  Fed.  726. 

Violation  of  federal  interstate  com- 
merce laws  can  be  pursued  only  by 
government.  Venner  v.  New  York 
Cent.  &  H..  Eiver  R.  Co.,  81  N.  Y. 
Misc.  298,  143  N.  Y.  Supp.  211,  aff'd 
160  N.  Y.  App.  Div.  127,  145  N.  Y. 
Supp.  725. 

In  an  action  by  a  stockholder  in 
behalf  of  the  corporation  against  a 
third  party,  it  is  incumbent  on  the 
stockholder  to  show  that  there  is  some 
actual  existing  right  which  the  direc- 
tors refuse  to  enforce.  Eosenbaum  v. 
Eice,  86  N.  Y.  App.  Div.  617,  83  N. 
Y.  Supp.  494. 

As  to  what  are  corporate  as  dis- 
tinguished from  individual  causes  of 
faction,  see  §  4051,  supra. 

As  to  specific  causes,  see  §§4062- 
4066,  infra. 

12  At    the    instance  -of   a    minority 
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plished  or  threatened ;  ^'  and  the  suit  must  be  promotive  of  the  ends 
of  justice  ^*  and  beneficial  to  the  corporation.^*  "Within  the  limits 
of  discretion,  however,  the  governing  body  may  decline  to  sue  in 
which  event  the  stockholder,  being  not  aggrieved,  is  without  any 
cause  of  action,  though  one  exists  in  favor  of  the  corporation.^®  Ac- 
cordingly action  by  a  stockholder  is  not  necessarily  maintainable 
merely  by  reason  of  unlawful  action  on  the  part  of  the  corporation. 
If  the  interests  of  the  stockholder  be  in  no  wise  affected  directly 
or  indirectly,  he  will  not  be  heard  to  complain.  Until  the  corporation 
has  actually  entered  upon  a  course  which  renders  it  amenable  to  the 
law,  and  hence  places  his  interests  in  the  corporation  in  jeopardy,  he 
has  no  cause  of  action.^''     The  action  is  not  to  establish  a  personal 


stockholder  not  injured  by  any  devi- 
ation from  the  charter  purposes,  equi- 
ty will  not  decree  the  stock  of  an- 
other stockholder  forfeited  to  the 
corporation  on  the  ground  that  the 
stock  of  such  other  stockholder  was 
originally  acquired  and  is  now  held 
in  violatiom  of  the  corporate  char- 
ter. MacGinniss  v.  Boston  &  M.  Con- 
sol.  Copper  &  Silver  Min.  Co.,  29 
Mont.  428,  75  Pac.  89. 

Stockholder  cannot  complain  of  dis- 
continuance of  corporation's  business 
and  of  sale  of  all  property  by  di- 
rectors, though  they  exceeded  their 
powers  by  not  voting  unanimously  so 
to  do  as  required,  where  the  corpo- 
ration was  losing  and  no  harm  result- 
ed to  plaintiff.  Levin  v.  Mayer,  86 
N.  Y.  Misc.  116,  149  N.  T.  Supp.  112. 

Cannot  sue  for  violation  of  laws 
against  combinations  or  Sherman  Act 
when  not  injured.  Venner  v.  New 
York  Cent.  &  H.  Eiver  E.  Co.,  —  N. 
Y.  App.  Div.  — ,  164  N.  Y.  Supp.  626. 
See  also  §  3401,  supra. 

Where  the  stock  has  no  value  be- 
cause of  the  corporation's  insolvency, 
a  sale  of  its  assets  by  the  majority, 
though  illegally  done,  is  not  action- 
able by  the  minority.  Stebbins  v. 
Michigan  Wheelbarrow  &  Truck  Co., 
191  Fed.  238. 

Aj8  to  the  defense  that  a  corpora- 
tion   is    insolvent,    so    that    plaintiff 


could  not  realize  anything  on  distri- 
bution, and  hence  that  he  has  no  in- 
terest and  is  not  harmed,  see  §  4077, 
infra. 

13  Pierce  v.  Old  Dominion  Copper 
Mining  &  Smelting  Co.,  67  N.  J.  Eq. 
399,  58  Atl.  319. 

The  result  of  a  stockholders'  meet- 
ing to  vote  on  a  plan  to  alter  the 
relative  status  of  classes  of  stock 
need  not  be  awaited  by  the  minority 
before  suing,  where  the  defendants 
hold  the  majority  and  wiU  vote  in 
pffirmance  of  the  plan.  Page  v.  Whit- 
terton  Mfg.  Co.,  211  Mass.  424,  97  N. 
E.  1006. 

14  In  order  that  a  stockholder  may 
secure  assistance  from  a  court  of 
equity  where  directors  refuse  to  bring 
an  action  at  law  to  protect  the  cor- 
jjoration,  the  stockholder  must  show 
tcr  the  satisfaction  of  the  court  that 
the  result  of  the  action  will  be  to  pro- 
mote justice.  Siegman  v.  Maloney, 
63  N.  J.  Eq.  42.2,  51  Atl.  1003. 

16  Action  must  be  for  benefit  of  cor- 
poration and  not  for  individual  right 
as  a  winding-up  suit.  Troutman  v. 
Council  Bluffs  Street  Fair  &  Carni- 
val Co.,  142  Iowa  140,  120  N.  W. 
730. 

16  See  §  4065,  infra. 

17  MacGinniss  v.  Boston  &  M.  Con- 
sol.  Copper  &  Silver  Min.  Co.,  29 
Mont.  428,  75  Pac.  89. 
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right.  Stockholders  are  permitted  to  sue  ex  necessitate  rei,  and 
although  by  the  record  the  corporation  may  be  made  a  party  defend- 
ant, the  stockholder  bringing  the  action  is  in  fact  its  representative. 
Otherwise  than  in  name  the  action  is  by  the  corporation,  and  if  relief 
be  obtained  it  belongs,  not  to  the  stockholder  bringing  the  action,  but 
to  the  corporation.^'  A  suit  by  a  minority  stockholder  to  protect 
the  corporate  interests  therefore  cannot  be  maintained  where  the 
corporation  itself  could  not  maintain  the  action  were  it  disposed  so 
to  do,'^  and  a  person  who  is  a  stockholder  in  two  corporations  cannot 
sue  to  enjoin  one  of  them  from  engaging  in  a  business,  on  the  ground 
that  it  is  an  illegal  interference  with  the  business  of  the  other,  and 
will  therefore  expose  it  to  vexatious  and  expensive  litigation  and  thus 
diminish  the  value  of  his  stock.***  Violations  of  law  which  ordinarily 
are  redressable  by  the  state  will  not  support  a  stockholders'  suit.*^ 

A  stockholder  cannot  maintain  a  bill  in  equity  to  set  aside  an  act 
or  transaction  which  was  done  irregularly  or  illegally,  but  which  a 
majority  of  the  stockholders  are  entitled  to  do  regularly  or  legally.^ 
Nor  can  a  stockholder  sue  to  set  aside  a  transaction  on  the  part  of 
the  directors  on  the  ground  that  it  was  fraudulent,  irregular,  illegal 


Under  a  statute  providing  that  the 
debts  of  the  company  sha'l  not  ex- 
ceed its  capital  stock,  payment  by 
the  corporation  for  a  benefit  by  it 
actually  received  will  not  be  re- 
strained at  the  instance  of  a  stock- 
holder merely  because  such  payment 
will  result  in  extending  the  corpo- 
rate debt  beyond  the  authorized 
limit.  Bankin  v.  Southwestern  Brew- 
ery &  Ice  Co.,  12  N.  M.  49,  73  Pae. 
612. 

18  Peek  V.  Peck,  33  Colo.  421,  80 
Pac.  1063;  Louisville  Bridge  Co.  v. 
Dodd,  27  Ky.  L.  Rep.  454,  85  S.  W. 
683;  Groel  v.  United  Elee.  Co.  of  New 
Jersey,  69  N,  J.  Eq.  397,  60  Atl.  822; 
Appleton  V.  American  Malting  Co.,  65 
N.  J.  Eq.  375,  54  Atl.  454;  Wilson  v. 
American  Palace  Car  Co.,  64  N.  J. 
Eq.  534,  54  Atl.  415. 

19Kessler  v.  Ensley  Co.,  123  Fed. 
546.  See  also  MacQuoid,  v.  Queens 
Estates,  143  N.  Y.  App.  Div.  134,  127 
N.  T.  Supp.  867. 

80  Converse  v.  Hood,  149  Mass.  471, 
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4  L.  R.  A.  521,  21  N.  E.  878. 

21  They  cannot  restrain  an  attempt- 
ed appropriation  of  water  in  a  man- 
ner not  accoi'ding  to  statute.  Such 
right  belongs  to  the  state.  Skeen  v. 
Warren  Irrigation  Co.,  42  Utah  602, 
132  Pac.  1162. 

Stockholder  cannot  complain  of  vi- 
olation of  law  which  it  is  the  prov- 
ince of  the  state  to  pursue.  Von 
Schlemmer  v.  Keystome  Life  Ins.  Co., 
121  La.  987,  46  So.  991. 

As  to  violations  of  anti-trust  laws 
or  Sherman  Act,  when  not  injurious 
to  plaintiff,  see  Venner  v.  New  York 
Cent.  &  H.  River  R.  Co.,  ^-  N.  Y.  App. 
Div.  — ,  164.  N.  Y.  Supp.  626. 

22  Dudley  v.  Kentucky  High-School, 
9  Bush  (Ky.)  576;  Macdougall  v.  Gar- 
diner, 1  Ch.  Div.  13;  Foss  v.  Harbot- 
tle,  2  Hare  461.  See  also  Levin  v. 
Mayer,  86  N.  Y.  Misc.  116,  149  N.  Y. 
Supp.  112,  where  action  was  illegal 
because  vote  was  not  unanimous  but 
no  harm  resulted. 
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or  in  excess  of  the  powers  conferred  upon  the  directors,  where  the 
transaction  is  within  the  powers  of  the  corporation,  and  such,  there- 
fore, as  a  majority  of  the  stockholders  may  ratify,^  unless,  as  may 
sometimes  be  the  case,  it  is  impossible  to  procure  a  meeting  of  the 
stockholders  to  pass  upon  the  transaction.^*  This  principle  was 
applied  in  a  leading  English  case,  where  a  stockholder  sued  to  set 
aside  a  purchase  by  the  directors ,  for  the  corporation  of  their  own 
land.  It  was  held  that,  while  the  transaction  might  be  avoided  by 
the  corporation,  it  might  also  be  ratified,  and  that  the  suit,  therefore, 
could  not  be  maintained  without  showing  that  no  action  of  the  stockr 
holders  could  be  obtained.  "Whilst  the  court,"  said  Vice  Chancellor 
Wigram,  "may  be  declaring  the  acts  complained  of  to  be  void  at  the 
suit  of  the  present  plaintiffs,  who  in  fact  may  be  the  only  proprietors 
who  disapprove  of  them,  the  governing  body  of  proprietprs  may 
defeat  the  decree  by  lawfully  resolving  upon  the  confirmation  of  the 
very  acts  which  are, the  subject  of  the  suit.  The  very  fact  that  the 
governing  body  of  proprietors  assembled  at  the  special  general  meet- 
ing may  so  bind  even  a  reluctant  minority,  is  decisive  to  shew  that 
the  frame  of  this  suit  cannot  be  sustained  whilst  that  body  retains 
its  functions.  In  order  then  that  this  suit  may  be  sustained,  it  must 
be  shewn  either  that  there  is  no  such  power  as  I  have  supposed 
remaining  in  the  proprietors,  or,  at  least,. that  all  means  have  been 
resorted  to  and  found  ineffectual  to  set  that  body  in  motion. ' '  *^ 

§  4062.  —  Ultra  vires  acts,  waste,  diversion  or  misapplication  of 
assets.  "While  a  corporation,  for  the  purpose  of  holding  and  man- 
aging its  property,  and  carrying  on  its  business,  is  in  law  an  entity 
or  .artificial  person  distinct  from  the  stockholders  who  compose  it, 
the  stockholders  are  the  real  parties  in  interest.  Each  stockholder 
has  contributed  his  share  of  the  capital  stock  under  a  contract  with 
the  corporation,  by  which  the  corporation  has  agreed  to  hold  and 
manage  the  same  for  the  purpose  of  carrying  out  the  objects  for 
which  it  was  created,  and  for  no  other  purpose,  and  every  stock- 
holder has  a  right  to  insist  that  this  contract  shall  be  complied  with. 
In  equity,  therefore,  a- trust  is  created  by  implication  in  favor  of  the 
stockholders,  that  the  corporation  will  not  so  manage  its  business  or 
affairs,  as  to  defeat  the  objects  for  which  it  was  created,  and  that  it 
will  use,  and  apply  its  assets  for  the  purpose  of  carrying  out  those 

■  28, Bill  {V.   Western   U.   Tel.   Co.,,  16  Wass..378,;' Foss  v.,Harbottle,  2  Hare 

Fed.   14;vFoss   v.   Harbottle,   2   Hare! '  461.   ;                                                           ; 

461.  2B  Poss  V.  Harbottle,.;  2  Hare  461. 
21  Brewer    v.    Boston    Theatre,   104 
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objects,  and  not  divert  them  to  other  purposes.^®  Nothing,  therefore, 
is  now  more  surely  settled  in  the  law  of  corporations  than  the  doc- 
trine that  any  unauthorized  act  or  contract  by  the  directors  or  a 
majority  of  the  stockholders  of  a  corporation,  which  will  destroy  the 
existence  of  the  corporation  or  render  it  unable  to  perform  its  func- 
tions, or  any  misapplication  or  diversion  of  assets  to  purposes  not 
authorized  by  its  charter,  even  though  all  other  stockholders  may 
consent,  is  a  breach  of  trust  towards  a  dissenting  stockholder,  against 
which  he  is  entitled  to  relief  in  equity.  Therefore,  in  the  absence  of 
estoppel  ^  and  if  he  cannot  obtain  relief  through  the  corporation  or 
its  officers,^'  any  stockholder  may  maintain  a  bill  in  equity  in  his 
own  name  to  enjoin  a  waste,  misapplication  or  diversion  of  its  assets, 
or  to  enjoin  or  set  aside  ultra  vires  acts  or  contracts  which  will  result 
in  such  a  waste,  misapplication  or  diversion,  or  which  may  destroy  the 
corporation  or  render  it  unable  to  carry  out  its  objects.^'  In  a  leading 


a  "As  the  shareholders  are  in  suh- 
etance  partners  in  a  trading  concern 
the  management  of  which  is  commit- 
ted to  the  body  corporate,  a  trust  is 
by  implication  created  in  favor  of 
the  shareholders  that  the  corporation 
will  manage  the  corporate  affairs,  and 
apply  the  corporate  funds  for  the  pur- 
pose of  carrying  out  the  original  spec- 
ulation." Taylor  v.  Chichester  &  M. 
Ey.  Co.,  L.  E.  2  Exch.  378.  See  also 
Dodge  v.  Woolsey,  18  How.  (U.  S.) 
331,  15  L.  Ed.  401;  Peabody  v.  Flint, 
6  Allen  (Mass.)  52;  Stevens  v.  Rut- 
land &  B.  E.  Co.,  29  Vt.  549;  Bussell 
V.  Wakeield  "Water  Work's  Co.,  L.  E. 
2(t  Eq.  474;  and  cases  cited  in  the 
notes  following.  This  question  i^  also 
discussed  in  some  of  its  phases  in 
Chap.  1,  supra. 

2TThe  general  doctrine  of  ultra 
vires  ia  discussed  in  Chap.  37,  supra, 
and  that  as  to  illegal  contracts  in 
Chap.  38,  supra. 

As  to  the  defense  of  estoppel  and 
acquiescence,  see   §  4072,  infra. 

28  As  to  requisite  effort  to  induce 
corporation  to  sue,  see  §§  4068,  4069, 
4084,  4085,  infra.  \.  -  ■  ■■ 

29  United  States.  Greeiiwood  v. 
Union  Freight  E.  Co.,  105  TI.  S.  13, 
26  L.   Ed.   961;    Hawes    v.    Oakland, 


104  TJ.  S.  450,  26  L.  Ed.  827;  Daven- 
port v.  Dows,  18  Wall.  626,  21  L.  Ed. 
9;;8;  Bronson  v.  La  Crosse  M.  E.  Co., 
2  Wall.  283,  17  L.  Ed.  725;  Zabriskie 
V.  Cleveland,  C.  &  C.  E.  Co.,  23  How. 
381,  16  L.  Ed.  488;  Dodge  v.  Wool- 
sey,  18  How.  331,  15  L.  Ed.  401; 
Sehell  V.  Alston  Mfg.  Co.,  149  Fed. 
439;  Brown  v.  Equitable  Life^Assur. 
Soc.  of  United  States,  142  Fed.  835; 
Edwards  v.  Mercantile  Trust  Co.,  124 
Fed.  381;  Kessler  v.  Ensley  Co.,  123 
Fed.  546;  Metcalf  v.  American  School- 
Furniture  Co.,  108  Fed.  909;  Eldred  v. 
American  Palace  Car  Co.,  96  Fed. 
59;  Easun  v.  Buckeye  Brewing  Co., 
51  Fed.  156;  Pond  v.  Vermont  Valley 
E.  Co.,  12  Blatchf.  280,  Fed.  Cas.  No. 
11,265;  Harden  v.  Newton,  14  Blatchf. 
376,  Fed.  Cas.  Nx).  6,054;  Forbes  v. 
Memphis,  E.  P.  &  P.  E.  Co.,  2  Woods 
323,  Fed!  Cas.  No.  4,926. 

Alab^Jna.  Morris  v.  Elyton  Land 
Co.,  125  Ala.  263,  28  So.  513;  Jasper 
Land  Co.  v.  Wallis,  123  Ala.  652,  26 
So.  659;  Decatur  Mineral  Land  Co.  v. 
Palm,  113  Ala.  531,  59  Am.  St.  Eep. 
140,  21  So.  315;  Elyton  Land  Co.  v. 
Dowdell,  113  Ala.  177,  59  Am.  St. 
Eep.  105,  20  So.  981;  Perry  v.  Tuska- 
loosa  CottoTi-Seed  Oil-Mill  Co.',  93  Ala. 
364,  9  So.  217;  Parsons  v.  Joseph,  92 
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English  case  it  was  said  on  this  point:     "It  is  a  breach  of  trust 
towards  a  shareholder  in  a  joint-stock  incorporated  company,  estab* 


AJa.  403,  8  So.  788 ;  Memphis  &  G.  E. 
Co.  V.  Woods,  88  Ala.  630,  16  Am.  St. 
Eep.  81,  7  So.  108;  Nathan  v.  Tomp- 
kins, 82  Ala.  437,  2  So.  747;  Bliss  v. 
Anderson,  31  Ala.  612,  70  Am.  Dec. 
511. 

Arizona.  Henshaw  v.  Salt  Eiver 
Valley  Canal  Co.,  6  Ariz.  151,  54  Pae. 
577. 

Arkansas.  Mississippi,  O.  &  E. 
Eiver  E.  Co.  v.  Cross,  20  Ark.  443;  Ex 
parte  Booker,  18  Ark.  338. 

Colorado.  People's  Sav.  Bank  v. 
Colorado  Min.  Exch.  Bldg.  Co.,  8  Colo. 
App.  354,  46  Pae.  620. 

Connecticut.  Byrne  v.  Schuyler 
Elee.  Mfg.  Co.,  65  Conn.  336,  28  L. 
R.  A.  304,  31  Atl.  833;  Pratt  v.  Pratt, 
Bead  &  Co.,  33  Conn.  446;  Seofield  v. 
Eighth  School  Dist.,  27  Conn.  499; 
Sears  v.  Hotchkiss,  25  Conn.  171,  65 
Am.  Dec.  557. 

Georgia.  Cherokee  Iron  Co.  v. 
Jones,  52  Ga.  276;  Hazlehurst  v.  Sa- 
vannah, G.  &  N.  A.  E.  Co.,  43  Ga.  13; 
Central  E.  Co.  v.  Collins,  40  Ga.  582. 

Illinois.  Gunderson  v.  Illinois  Trust 
&  Savings  Bank,  199  111.  422,  65  N.  E. 
326,  afE'g  100  111.  App.  461;  Harding 
V.  American  Glucose  Co.,  182  111.  551, 
64  L.  E.  A.  738,  74  Am.  St.  Eep.  189, 
55  N.  E.  577,  writ  of  error  dismissed 
187  U.  S.  651,  47  L.  Ed.  349;  Steb- 
bins  v.  Perry  County,  167  111.  567,  47 
N.  E.  1048,  rev'g  66  111.  App.  427; 
Green  v.  Hedenberg,  159  111.  .489,  50 
Am.  St.  Eep.  178,  42  N.  E.  851,  afC'g 
55  HI.  App.  425;  Kadish  v.  Garden 
City  Equitable  Loan  &  Building 
Ass'n,  151  111.  531,  42  Am.  St.  Eep. 
256,  38  N.  E.  '236,  aff'g  47  lU. 
App.  '602;  Bruschke  v.  Nord  Chicago 
Schuetzen  Verein,  145  111.  433,  34  N. 
E.  417;  ,  Bradley  v.  Ballard,  55  HI. 
413,  8  Am.  Eep.  656;  Chicago  v.  Cam- 
eron, 22  HI.  App.  91,  afe'd  120  111. 
447,  11  N.  E.  899. 


Indiana.  Eogers  v.  Lafayette  Agr, 
Works,  52  Ind.  297;  Tippecanoe  Coun- 
ty V.  Lafayette,  M.  &  B.  R.  Co.,  50 
Ind.  85;  McCray  v.  Jjinction  E.  Co.,  9 
Ind.  358. 

Iowa.  Cars(yn  v.  Iowa  City  Gas- 
light Co.,  80  Iowa  638,  45  N.  W.  1068; 
Teachout  v.  Des  Moines  Broad- 
Gauge  St.  Ey.  Co.,  75  Iowa  722,  38  N. 
W.  145.    , 

"Kentucky.     Pittsburg,  C,  C.  &  St. 
L.  E.   Co.  V.  Dodd,  115  Ky.  176,  72, 
S.  W.  822. 

Maryland.  Davis  v.  Gemmell,  73 
Md.  530,  21  Atl.  712. 

Massachusetts.  Eichardson  v.  Clin- 
ton Wall  Trunk  Mfg.  Co.,  181  Mass. 
580,  64  N.  E.  400;  Messer  v.  Grand 
Lodge  A.  O.  v.  W.,  180  Mass.  321,  62 
N.  E.  252;  Blair  v.  Telegram  Newspa-  • 
per  Co.,  172  Mass.  201,  51  N.  E.  1080; 
Peabody  v.  Flint,  6  Allen  52. 

Minnesota.  Pencille  v.  State  Earm- 
ers'  Mut.  Hail  Ins.  Co.,  74  Minn.  67, 
73  Am.  St.  Eep.  326,  76  N.  W.  1026; 
Morrill  v.  Little  Falls  Mfg.  Co.,  46 
Minn.  260,  48  N.  W.  1124;  Small  v. 
Minneapolis  Electro  Matrix  Co.,  45 
Minn.  264,  47  N.  W.  797;  Stewart  v. 
Erie  &  W.  Transp.  Co.,  17  Minn.  372. 

Missouri.  Exter  v.  Sawyer,  146  Mo. 
302,  47  S.  W.  951. 

Montana.  McConnell  v.  Combina- 
tion Mining  &  Milling  Co.,  30  Mont. 
239,  104  Am.  St.  Eep.  703,  76  Pae. 
194;  Forrester  v.  Boston  &  M.  Consol. 
Copper  &  Silver  Min.  Co.,  21  Mont. 
544,  55  Pae.  229,  353. 

Ife'braska.  Fitzgerald  v.  Fitzger- 
ald &  Mallory  Const.  Co.,  41  Neb.  374, 
59  N.  W.  838. 

New  Hampshire.  Pearson  v.  Con-, 
cord  E.  Corporation,  62  N.  H.  537, 
13  Am.  St.  Rep.  590;  March  v.  East- 
ern E.  Co.,  43  N.  H.  515,  40  N.  H.  54S, 
77  Am.  Dec.  732. 

New  Jersey.    Hayes  v.  Pierson,  85 
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listed  for  certain  definite  purposes  prescribed  by  its  charter,  if  the 
funds  or  credit  of  the  company  are,  without  his  consent,  diverted 
from  such  purposes,  though  the  misapplication  be  sanctioned  by  the 
votes  of  a  majority,  and,  therefore,  he  may  file  a  bill  in  equity  against 
the  company  in  his  own  behalf  to  restrain  the  company  by  injunc- 
tion from  any  such  diversion  or  misapplication. ' '  ^^  And  in  a  leading 
case  in  the  Supreme  Court  of  the  United  States  it  was  said:  "It 
is  now  no  longer  doubted,  either  in  England  or  the  United  States, 
that  courts  of  equity,  in  both,  have  a  jurisdiction  over  corporations, 
at  the  instance  of  one  or  more  of  their  members,  to  apply  preventive 
remedies  by  injunction,  to  restrain  those  who  administer  them  from 
doing  acts  which  would  amount  to  a  violation  of  charters,  or  to  pre- 
vent any  misapplication  of  their  capitals  or  profits,  which  might 
result  in  lessening  the  dividends  of  stockholders,  or  the  value  of  their 
shares,  as  either  may"  be  protected  by  the  franchises  of  a  corporation. 


N.  J.  Eq.  •353,  58  Atl.  728,  45  Atl. 
1091;  Elkins  v.  Camden  &  A.  B.  Co., 
36  N.  J.  Eq.  5;  Zabriskie  v.  HaeEeu- 
sack  &  N.  Y.  E.  Co.,  18  N.  J.  Eq.  178, 
90  Am.  Dec.  617 ;  Gifford  v.  New  Jer- 
sey E.  &  Transp.  Co.,  10  N.  J.  Eq. 
171;  Kean  v.  Johnson,  9  N.  J.  Eq.  401. 

New  York.  Leslie  v.  Lorillard,  110 
N.  Y.  519,  1  L.  E.  A.  456,  18  N.  E. 
363;  Davis  v.  Congregation  Beth  Te- 
phila  Israel,  40  App.  Div.  424,  57  N. 
Y.  Supp.  1015;  Elynn  v.  Broorklyn  City 
E.  Co.,  9  App.  Div.  269,  41  N.  Y. 
Supp.  566,  aff'd  158  N.  Y.  493,  53  N. 
E.  520;  O'Connor  v.  Virginia  Passen- 
ger &  Power  Co.,  45  Misc.  228,  92  N. 
Y.  Supp.  161,  aff'd  107  App.  Div.  630, 
95  N.  Y.  Supp.  1149 ;  Abbot  v.  Amer- 
ican Hard  Eubber  Co.,  33  Barb.  578. 

North  Carolina.  Wiswall  v.  Green- 
ville &  E.  Plank  Eoad  Co.,  3  Jones  Eq. 
183. 

Ohio.  Taylor  v.  Miami  Exporting 
Co.,  5  Ohio  162,  22  Am.  Dec.  785. 

Pennsylvania,  Manderson  v.  Oom- 
mereial  Bank,  28  Pa.  St.  379;  Lan- 
golf  V.  Seiberliteh,  2  Par3.  Eq.  Gas. 
64. 

Bhode  Island.  Hazard  v.  Durant, 
11  B.  I.  195. 

South  Carolina.     Stahn  v.  Catawba 


Mills,  53  S.  C.  519,  31  8.  E.  498. 

Tennessee.  Wallace  v.  Lincoln  Sav. 
Bank,  89  Tenn.  630,  24  Am.  St.  Eep. 
625,  15  S.  W.  448. 

Texas.  Gates  v.  Sparkman,  73  Tex. 
619,  15  Am.  St.  Eep.  806,  11  S.  W.  846. 

Utah.  Hatch  v.  Lu5ky  Bill  Min. 
Co.,  25  Utah  405,  71  Pac.  865. 

Vermont.  Stevens  v.  Eutland  & 
B.  E.  Co.,  29  Vt.  545. 

Virginia.  Baltimore  &  O.  R.  Co.  v. 
Wheeling,  13  G;att.  40. 

West  Virginia.  Boyce  v.  Montauk 
Gas  Coal  Co.,  37  W.  Va.  73,  16  S.  E. 
501. 

England.  Colman  v.  Eastern  Coun- 
ties By.  Co.,  10  Beav.  1;  Hoole  v. 
Great  Western  By.  Co.,  3  Ch.  App. 
262;  Seaton  v.  Grant,  2  Ch.  App.  459; 
Tomkinson  v.  Southeastern  By.  Co., 
35  Ch.  Div.  675;  Bagshaw  v.  Eastern 
Union  By.  Co.,  7  Hare  114;  Simpson 
v.  Westminster  Palace  Hotel  Co.,  8 
H.  L.  Cas.  712,  6  Jur.  (N.  S.)  985; 
CunlifE  v.  Manchester  &  B.  Canal  Go., 
2  EU.SS.  &  M.  481;  Ware  v.  Grand 
Junct.  Water  Works  Co.,  2  Buss.  &  M. 
470. 

See  also  §  1526,  supra. 

30  CunlifE  v.  Manchester  &  B.  Canal 
Co.,  2  Buss.  &  M.  481. 
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if  the  acts  intended  to  be  done  create  what  is  in  the  law  denominated 
a  breach  of  trust.  And  the  jurisdiction  extends  to  inquire  into;  and 
to  enjoin,  as  the  case  may  require 'that  to  be  done,  any  proceedings 
by  individuals,  in  whatever  character  they  may  profess  to  act,  if  the 
subject  of  complaint  is  an  imputed  violation  of  a  corporate  franchise, 
or  the  denial  of  a  right  growing  out  of  it,  for  which  there  is  not  an 
adequate  remedy  at  law. ' '  ^^ 

In  order  that  a  person  may  sue  as  a  stockholder,  he  must  stand  on 
a  corporate  right  and  an  injury  thereto  ^*  and  to  him  as  a  stockholder, 
as  well,^'  but  to  give  a  court  of  equity  jurisdiction  to  enjoin  ultra 
vires  acts  upon  the  part  of  a  corporation  at  the  suit  of  a  stockholder, 
it  is  not  necessary  that  there  shall  be  any  intentional  wrong  or  actual 
fraud  on  the  part  of  the  officers  or  other  stockholders.  It  is  enough 
that  the  act  is  ultra  vires.'*  Nor  need  there  be  any  loss  to  the  cor- 
poration. The  fact  that  an  ultra  vires  act  or  business  will  be  bene- 
ficial to  the  corporation,  and  cannot  injure  its  stockholders,  makes 
it  none  the  less  ultra  vires,  and  is  no  answer  to  a  suit  by  a  dissenting 
stockholder  to  enjoin  the  same.*^  No  relief  will  be  given  on  the 
ground  that  a  transaction  would  be  unlawful  by  subsequent  legisla- 
tion, if  it  was  not  so  when  done.'® 

It  is  impossible  a  priori  to  catalogue  all  the  varying  forms  of  ultra 
vires  transactions,  waste  or  diversion  of  assets,  and  this  is  net  the 
place  for  a  consideration  of  the  scope  and  objects  of  corporate  power 
or  the  proper  application  of  corporate  assets.  Those  subjects  have 
been  treated  in  earlier  chapters  of  this  work.  But  as  exemplifying 
the  principles  set  forth  at  the  beginning  of  this  section  some  instances 
are  given.'''     The  clearest  case  in  which  a  stockholder  may  sue-  to 

31  Mr.  Justice  Wayne,  in  Dodge  v.  be  resisted  by  such  a  suit.  Central 
Woolsey,  18  How.   (XT.  S.)   331,  15  L.      Ey.  Co.  y.  Collins,  40  Ga.  582. 

Ed.  401.     See  also  March  v.  Eastern  That   benefit   to   the   corporation  is 

B.    Co.,   40   N.   H.   548,   77   Am.   Dec.  not  the  test  of  its  powers,  see  Chap. 

732.  21,  supra. 

32  See  §  4061,  supra.  36  Continental  Securities  Co.  v.  Bel- 

33  See  §4061,  ^upra.  mont,  83  N.  T.  Misc.  340,  144  N.  Y. 

34  March   v.  Eastern  E.   Co.,  43  N.  Supp.  801. 

H.  515,  and  other  cases  cited  in  notes  37  An    ultra   virep    action    or   a   di- 

preceding  in  this  section.  versiom  of  funds  often  partakes  also 

35  Byrne  v.  Schuyler  Elee.  Mfg.  Co.,  of  fraud  or  wrongdoing  by  the  ma- 
65  Conn.  336,.  28  L.  E.  A.  304,  31  Atl.  jority  or  by  some  of  the  ofSeers  of 
833;  Davis  v.  Congregation  Beth  Te-  the  corporation,  and  as  either  will 
phila  Israel,  40  N.  Y.  App.  Div.  424,  support  the  suit,  the  courts  do  not  al- 
57  N.  Y.  Supp.  1015.  ways  indicate   clearly  which   element 

Any  departure  from  the  chartered  controlled  the  decision.  Eor  thi^  rea- 
purpose,  even  though  profitable,  may      son  the   succeeding  sections  and  the 
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enjoin  ultra  vires  acts  or  contracts  of  the  directors  or  majority  of  the 
stockholders  is  where  the  act  or  contract  will  render  the  charter  of 
the  corporation  subject  to  forfeiture  in  proceedings  by  the  state,  or 
otherwise  tend  to  destroy  the  corporation.^*  But  it  is  not  at  all 
necessary  that  it  shall  have  this  effect.  A  stockholder  is  entitled  to 
relief  against  any  application  or  diversion  of  the  assets  of  the  cor- 
poration to  a  purpose  which  is  beyond  its  objects  or  the  powers  con- 
ferred upon  it  by  its  charter,  or  any  unauthorized  surrender  of  rights 
or  property  by  it.^^ 

In  the  case  of  a  public  service  corporation  the  duty  towards  the 
public  may  be  an  important  factor  in  determining  whether  a  given 
action  or  policy  is  wasteful  or  improvident,  since  those  duties  cannot 
he  abdicated  without  risk  of  forfeiture.*"  Thus  an  attempt  to  relin- 
quish a  valuable  franchise  to  the  public,*^  or  to  extend  beyond  the 
charter  terminus,*^  or  to  depart  from  the  charter  place  for  carrying 
on  its  business,*^  or  the  making  organic  changes  in  the  number  of 


eases  cited  thereunder  should  be  con- 
sulted. 

88  United  States.    Pond  v.  Vermont 
Valley  E.  Co.,   12  Blatchf.  280,  Fed.. 
Cas.  No.  11,265.  ^ 

Indiana.  Rogers  v.  Lafayette  Agr. 
Works,  52  Ind.  3p4. 

Minnesota.  Stewart  v.  Erie  &  W. 
Transp.  Co.,  17  Minn.  372. 

Pennsylvania.  Manderson  v.  Com- 
mercial Bank,  28  Pa.  St.  379. 

England.  Eendall  v.  Crystal  Pal- 
ace Co.,  4  Kay  &  J.  326. 

Expenditure  of  funds  illegally  arid 
contrary  to  the  public  policy  of  the 
state  is  ground.  Central  Ey.  Co.  v. 
Collins,  40  Ga.  582. 

SSSkeen  v.  Warren  Irrigation  Co., 
42  Utah  602,  132  Pac.  1162. 

Illegal  expenditures  and  fictitious 
charges.  Merle  v.  Beifeld,  275  111. 
594,  114  N.  B.  369. 

Dissipating  personalty  and  involv- 
ing corporation  in  debi  so  that  realty 
would  be  resorted  to.  Fleming  v. 
Black  Warrior  Copper  Co.,  Amalga- 
mated, 15  Ariz.  1,  51  L.  E.  A.  (N.  S.) 
P9,  136  Pac.  273. 

May  sue  to  uncover  and  reclaim  as- 
sets for  it.    State  v.  Milwaukee  Eleo. 


Eailway  &  Light  Coi.,  136  Wi^.  179, 
116  N.  W.  900. 

Withdrawal  o:^  assets  for  an  im- 
proper purpose  (savings  and  loan  as- 
sociation). North  v.  Union  Savings 
&  Loan  Ass'n,  59  Ore.  483,  117  Pac. 
822. 

Payment  of  counsel  fees  in  defense 
of  ■  foreign  suits  to  set  aside  a  reor- 
ganization was  held  not  a  wrongful 
use  of  funds  in  Corey  v.  Independent 
Ice  Co.,  226  Mass.  391,  115  N..  E.  488. 

40  See  Johnson  v.  United  Eys.  Co.  of 
St.  Louis,  227  Ma.  423,  127  S.  W.  63. 

41 A  stockholder  in  a  toll  bridge 
corporation  may  sue  to  enjoin  the 
majority  from  opening  the  bridge  to 
the  public  as  a  free  bridge.  East 
Eome  Town  Co.  v.  Nagle,  58  6a. 
474. 

Power  to  sell  or  alienate  property 
or  franchises,  see  Chap.  32,  supra. 

Powers  as  to  franchises,  see  Chap. 
31,  supra. 

42  A  stockholder  in  a  railroad  com- 
pany may  sue  to  enjoin  the  extension 
of  its  road  beyond  the  terminus  fixed 
by  its  charter.  Stevens  v.  Rutland' 
Sc  B.  R.  Co.,  29  Vt.  545. 

43  A   stockholder  in  a  manufactur- 
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directors,**  have  been  held  to  be  ultra  vires  and  enjoinable.  Like- 
wise injunction  has  been  granted  against  acceptance  of  or  action 
under  an  act  of  the  legislature  fundamentally  altering  or  amending 
the  charter  of  the  corporation,**  or  it  may  be  set  aside,**  or  an 
unauthorized  consolidation  with  another  corporation,*''  or  any  com- 
bination or  control  which  is  unlawful  and  injurious  may  be  re- 
dressed.**   A  stockholder  in  any  corporation  may  sue  to  enjoin  its 


ing  corporation  may  sue  to  enjoin  it 
from  removing  its  plant  and  business 
to  another  state,  where  its  charter 
requires  the  same  to  be  located  and 
carried  on  within  the  state.  Stickle 
V.  Liberty  Cycle  Co.  (N.  J.  Eq.),  32 
Atl.  708. 

44  Increasing  number  of  directors 
without  unanimous'  consent  contrary 
to  prorvision  in  certificate  of  incor- 
poration. A  limitation  of  this  kind 
in  articles  wa^  held  not  invalid  as 
"  increasing "  the  powers  of  the  mi- 
nority or  as  contrary  to  the  statutes. 
Eipin  V.  TJnited  States  Woven  Label 
Co.,  205  N.  Y.  442,  98  N.  E.  855,  afC'g 
145  N.  Y.  App.  Div.  916,  130  N.  Y. 
Supp.  20,  which  afC'd  71  N.  Y.  Misc. 
510,  130.  N.  Y.  Supp.  20. 

45  Arkansas.  Witter  v.  Mississip- 
pi, O.  &  E.  R.  E.  Co.,  20  Ark.  463. 

Georgia.  Academy  of  Music  v. 
T'landers,  75  6a.  14. 

Indiana.  Bove  v.  Junction  E.  Co., 
10  Ind.  93. 

New  Jersey.  Zabriskie  v.  Hacken- 
sack  &  N.  Y.  E.  Co.,  18  N.  J.  Eq.  178, 
90  Am.  Dec.  617;  Kean  v.  Johnson,  9 
N.  J.  Eq.  401. 

Vermont.  Stevens  v.  Rutland  &  B. 
E.  Co.,  29  Vt.  545. 

See  generally,  in  this  connection, 
Chap.  57,  infra. 

See  Chap.  17,  supra,  as  to  effect  on 
subscriptions  of  such  alteration; 
Chap.  42  as  to  powers  of  directors. 

46  Unauthorized  amendment  of  char- 
ter may  be  set  aside  and  action  under 
it  restrained.  Woodruff  v.  Columbus 
Liv.  Co.,  135  aa.  215,  68  S.  E.  1103. 

47  Nathan  v.  Tompkins,  82  Ala.  437, 


2  So.  747 ;  Davis  v.  Congregation  Beth 
Tephila  Israel,  40  N.  Y.  App.  Div. 
424,  57  N.  Y.  Supp.  1015.  See  chap- 
ter on  Consolidation  and  Merger, 
infra. 

Ultra  vires  merger  of  fraternal  ben- 
efit societies.  Knapp  v.'Supreme  Com- 
mandery.  United  Order  of  Golden 
Cross  of  World,  121  Tenn.  212,  118 
S.  W.  390. 

An  illegal  consolidation  (merging 
a  foreign  corporation  which  the  stat- 
ute did  not  sanction)  may  be  en- 
joined at  suit  of  a  dissenting  holder, 
•even  if  it  is  yet  necessary  to  submit 
the  proposal  to  a  stockholders'  meet- 
ing. William  B.  Eiker  &  Son  Co.  v. 
United  Drug  Co.,  79  N.  J.  Eq.  580, 
Ann.  Cas.  1913  A  1190,  82  Atl.  930, 
rev'g  78  N.  J.  Eq.  319,  79  Atl.  1044. 

Irregular  consolidation  and  aliena- 
tiom  of  assets  to  the  new  corporation 
will  not  alone  sustain  a  suit  where 
ratification  and  subsequent  procedure 
has  cured  it.  Alabama  Eidelily  Mort- 
gage &  Bond  Co.  V.  Dubberly,  — 
Ala.  — ,  73  So.  911. 

48  One  corporation  changing  another 
into  a  mere  holding  corporation.  Rob- 
inson V.  Holbrook,  148  Fed.  107. 

Contract  to  cause  directors  to  re- 
sign and  for  others  to  be  named  by 
another  corporation  is  ultra  vires  un- 
der New  Jersey  law.  Holt  v.  Cali- 
fornia Developinent   Co.,  161  Eed.  3. 

Combination  by  stock  purchases  to 
create  monopoly  of  street  railways  in 
one  of  which  plaintiff  was  stockhold- 
er. Burrows  v.  Interborough  Metro- 
politan Co.,  156  Fed.  389. 

Merger    of   trust   companies   owned 
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ofScers  and  majority  of  the  stockholders  i  from  engaging  in  a  line  of 
business  which  is  not  authorized  by  its  charter,  however  beneficial  and 
profitable  it  may  be,**  from  carrying  out  ultra  vires  contracts,^''  or 
acquisitions  of  property,*^  -from  ultra  vires  dealings  in  stocks  of 
other  corporations^^  or  its  own  stock *^  or  an  unlawful  increase  or 
reduction  of  stock.^* 


partly  by  Equitable  Life  Assurance 
Society  held  lawful  and  not  fraudu- 
lent though  the  exchange  of  new  for 
old  stock  was  at  ratio  of  one  for 
two,  the  stability  and  prospects  of 
the  other  constituent  corporation  be- 
ing better.  Colby  v.  Equitable  Trust 
-  Co.,  124  N.  Y.  App.  Div.  262,  108  N. 
Y.  Supp.  978,  which  rev'd  55  N.  Y. 
Misc.  355,  106  N.  T.  Supp.  801,  and 
was  aff'd  in  192  N.  T.  535,  84  N.  E. 
1111. 

Issue  of  equipment  trust  certificates 
jointly  by  two  lines  held  not  void. 
Venner  v.  New  York  Cent.  &  H.  Eiver 
R.  Co.,  160  N.  Y.  App.  Div.  127,  145 
N.  Y.  Supp.  725,  aff'g  81  N.  Y.  Misc. 
298,  143  N.  Y.  Supp.  211. 

The  statement  in  the  text  is  not 
tiue  as  to  violation  of  an  anti-trust 
act  which  can  be  pursued  only  by  the 
government.  Venner  v.  New  York 
Gent.  &  H.  Eiver  E.  Co.,  81  N.  Y. 
Misc.  298,  143  N.  Y.  Supp.  211,  aff'd 
160  N.  Y.  App.  Div.  127,  145  N.  Y. 
Supp.  725,  217  N.  Y.  615,  111  N.  E. 
487;  and  see  Venner  v.  New  York 
Cent.  &  H.  River  E.  Co.,  —  N.  Y. 
App.  Div.  — ,  164  N.  Y.  Supp.  626. 

Eight  of  stockholder  to  sue  under 
Sherman  Act  for  individual  injuries, 
see  §  3401  and  §  4050,  supra. 

49  Cherokee  Iron  Co.  v.  Jones,  52  Ga. 
276.  And  see  generally.  Chap.  21,  et 
Seq.,  supra. 

Trust  company  issuing  a  prospec- 
tus and  engaging  in  flotation  of  a 
shipbuilding  company.  Kavanaugh  v. 
Commonwealth  Trust  Co.,  64  N.  Y. 
Miae.  303,  118  N.  Y.  Supp.  758. 

BO  Byrne  v.  Schuyler  Blec.  Mfg.  Co., 
65  Conn.  336,  28  L.  E.  A.  304,  31  Atl. 


833;  Carson  v.  Iowa  City  Gaslight  Co., 
80  Iowa  638,  45  N.  W.  1068. 

Not  ultra  vires  to  employ  retiring 
president  as  general  agent  at  large 
contingent  salary,  in  order  to  continue 
his  services.  Warner  v.  Morgan,  81 
N.  Y.  Misc.  685,  143  N.  Y.  Supp.  516. 

Powers  of  corporation  as  to  con- 
tracts, see  Chap.  22  et  seq.,  supra. 

Power  to  act  as  trustee  or  fiduciary, 
see  Chap.  24,  supra. 

Porwer  to  enter  into  contracts  of 
suretyship  or  guaranty,  see  Chap.  23, 
supra. 

General  power  of  corporation  to  loan 
money,  see   Chap.   25,   supra. 

51  Bill  will  lie  to  recover  for  cor- 
poration and  to  sell  and  distribute  to 
stockholders  property  originally  ac- 
quired ultra  vires,  but  turned  over  to 
a  holding  copartnership  and  by  it  to 
trustees  for  the  corporation  and  its 
stockholders.  Venner  v.  Great  North- 
ern E.  Co.,  117  Minn.  447,  136  N.  W. 
271. 

Powers  as  to  acquiring  or  holding 
personal  or  real  property,  see  Chaps. 
28,  29,  supra. 

52  Central  E.  Co.  v.  Collins,  40  Ga. 
582. 

Power  to  purchase  or  own  stocks  or 
those  of  other  corporations,  see  Chap. 
30,  supra. 

63  Lowe  V.  Pioneer  Threshing  Co., 
70  Fed.  646.     See  Chap.  30,  supra. 

54  Forming  a  new  corporation  out 
of  assets  of  the  old,  which  was  to  re- 
ceive all  the  new  stock  and  then  sell 
it  to  such  old  stockholders  as  would 
buy,  the  practical  result  being  an  un- 
lawful stack  increase.  Schwab  v.  E.  G. 
Potter  Co.,  194  N,  Y.  409,  87  N,  E. 
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They  may  enjoin  the  payment  of  dividends  when  there  are  no 
surplus  profits  available  for  the  purpose,^^  or  sue  to  cancel, stock 
issued  illegally  or  fraudulently,  and  to  enjoin  the  holders  thereof  from 
voting  at  corporate  meetings.*®  Relief  may,  be  had  against  illegal 
stock  issues  or  fraudulent  profits  to  promoters.*''     The  making  of. 


670,  afe'g  129  N.  Y.  App.  Div.  36,  113 
N.  Y.  Supp.  439. 

Proposed  stouk  increase  beyond  the 
charter  amount  may  be  restrained  at 
suit  of  dissenters.  Macon  Gas  Co.  v. 
Eichter,  143  Ga.  397,  85  S.  E.  112. 

See  this  chapter,  aubd.  vr.  Increase 
or  Eeduction  of  Stock. 

55  Macdougall  v.  Jersey  Imperial 
Hotel  Co.,  2  Hem.  &  M.  528;  thi^  chap- 
ter, subd.  on  Dividends,  supra. 

Since  P.  L.  1904,  p.  275,  which  gave 
an  individual  action  to  stockholders, 
there  is  no  derivative  common-law 
right  of  action  in  the  corporation  to 
recover  from  directors  for  payment 
of  dividends  out  of  capital.  (See  the 
statute,  which  entitles  the  corporation 
to  sue  if  it  was  wilfully  or  negligently 
done,  or  in  case  of  insolvency  if  loss 
has  resulted.)  Fleisher  v.  West  Jersey 
Securities  Co.,  84  N.  J.  Eq.  55,  92  Atl. 
575. 

56  Perry  v.  Tuskaloosa-Cotton  Seed- 
Oil  Mill  Co.,  93  Ala.  364,  9  So.  217; 
Parsons  v.  Joseph,  92  Ala.  403,  8  So. 
788;  Kraft  v.  Griffon  Co.,  82  N.  Y. 
App.  Div.  29,  81  N.  Y.  Supp.  438; 
Wood  V.  Union  Gospel  Church  Bldg. 
Ass'n,  63  Wis.  9,  22  N.  W.  756. 

As  ta  meetings,  see  Chap.  40,  supra. 

Issue  below  par  to  create  a  friendly 
holding  and  gain  control.  Essex  v. 
Essex,  141  Mich.  200,  104  N.  W.  622. 

Sale  of  original  stock  at  less  than 
par  contrary  to  statute.  Anderson  v. 
Scandia  Min.  Syndicate,, 26  S.  D.  558, 
128  N.  W.  1016. 

To  cancel  sfooTc  issued  without  value 
in  exchange.  Brahm  v.  M.  0.  Gehl 
Co.,  132  Wis.  674,  112  N.  W.  1097. 

Using  all  stock  to  buy  property  if 
not  fraudulent  is  not  a  wrong.    Whit- 


ten  V.  Dabney,  171  Cal.  621,  154  Pae. 
312. 

Making  payments  for  land  in  stock 
instead  of  in  money  as  contracted  for 
held  not  ultra  vires.  Chilton  v.  Bell 
County  Coke  &'  Improvement  Co.,  153 
Ky.  775,  156  S.  W.  889. 

An  agreement  to  give  property  for 
stock  held  not  to  have  been  aban- 
doned so  that  it  was  a  wrong  for  sub- 
scribers to  sell  the  stock.  Turner 
v.  Markham,  155  Cal.  562,  102  Pac. 
272. 

57  Illegal  stock  issue  without  pay- 
ment of  value  or  of  any  equivalent. 
Ellis  V.  Penn  Beef  Co.,  9  Del.  Ch.  213, 
80  Atl.  666. 

Forming  corporation  to  take  over 
options  which  cost  nothing  and  pay 
for  them  in  stock  and  to  loot  treasury 
of  money  paid  in  by  other  stockhold- 
ers. Simon  v.  Weaver,  143  Wis.  330, 
127  N.  W.  950. 

Stockholder  may  sue  to  annul  stock 
fraudulently  issued  to  promoters. 
Stephany  v.  Marsden  (N.  J.  Ch.),  71 
Atl.  598.    See  also  §  142,  supra. 

So  where  plaintiffs  are  new  holders 
in  a  newly  reorganized  corporation. 
Arnold  v.  Searing,  73  N.  J.  Eq.  262, 
67  Atl.  831. 

Purchasers  of  preferred  stock  from 
the  treasury  may  sue  to  annul  a  fraud- 
ulent secret  transfer  of  common  stock 
to  promoters  even  if  the  corporation 
could  not.  Mason  v.  Carrothers,  105 
Me.  392,  74  Atl.  1030.  See  also  §  142, 
supra. 

Profits  to  promoters  on  a  merger 
are  not  ground  for  recovery  unless 
there  was  fraudulent  concealment  or 
nondisclosure.  Evidence  held  to  show 
no    fraud.      Brooker    v.    William   H. 
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usurious  agreements  may  be  redressed  when  unlawful  or  wasteful  ^* 
or  where  the  payments  are  otherwise  unlawful.^^  They  may  annul 
or  have  injunction  or  other  relief  against  ultra  vires  bonds  and  a 
mortgage  securing  the  same,*'  or  ultra  vires  transfers  and  convey- 
ances of  property*^  such  as  an  illegal  or  fraudulent  assignment  by 
the  directors  in  contemplation  of  insolvency,®*  or  a  transfer  of  all 
the  corporate  property  and  the  execution  of  all  the  corporate  trusts 
to  third  persons,®'  or  a  sale  or  lease  of  all  the  property  of  the  cor- 


Thompson  Trust  Co.,  254  Mo.  125, 
162  S.  W.  187. 

It  is  not  material  what  was  paid  to 
consenting  holders  on  a  merger,  unless 
it  affords  evidence  of  fraud.  Beiden- 
kopf  V.  Des  Moines  Life  Ins.  Oo.,  160 
Iowa  629,  46  L.  E.  A.  (N.  S.)  290, 
142  N.  W.  434. 

As  -to  the  right  of  the  corporation 
to  maintain  such  a  suit  directly,  see 
the  conflicting  decisions  in  Old  Do- 
minion Copper  Min.  Co.  v.  Lewisohn, 
136  Fed.  915,  aff'd  148  Fed.  1020, 
210  U.  S.  206,  52  L.  Ed.  1025,  and 
Old  Dominion  Copper  Mining  &  Smelt- 
ing Co.  V.  Bigelow,  188  Mass.  315, 
108  Am.  St.  Eep.  479,  74  N.  E.  658, 
adhering  to  Hayward  v.  laesson,  176 
Mass.  310,  49  L.  E.  A.  725,  57  N.  E. 
656.    See  also  §  142,  supra. 

58  Where  as  between  one  stock- 
holder and  the  remaining  stbck- 
liolders  it  is  not  inequitable  for  the 
stockholder  to  enjoin  the  corporation 
from  making  a  usurious  contract,  and 
the  transaction  will  work  injury  to 
the  stockho'lder,  action  for  such  pur- 
pose may  be  maintained  by  the  stack- 
holder.  George  N.  Fletcher  &  Sons  v. 
Alpena  Circuit  Judge,  136  Mich.  511, 
99  N.  W.  748. 

Usurious  issue  of  bonds  at  a  dis- 
count is  not  ultra  vires  but  voidable 
at  election  of  corporation.  George 
N.  Fletcher  &  Sons  v.  Alpena  Circuit 
Judge,  136  Mich.  511,  99  N.  W.  748. 

In  New  Tork  it  is  lawful  to  issue 
bonds  for  less  than  par,  and  a  stock- 
holder cannot  complain  in  absence  of 
fraud  or  wrong.     MacQuoid  v.  Queens 


Estates,  143  N.  Y.  App.  Div.  134,  127 
N.  Y.  Supp.  867. 

B9  Paying  hush  money  to  prevent 
complaints  against  Sunday  show^. 
Both  V.  Eobertson,  .64  N.  Y.  Misc. 
343,  118  N.  Y.  Supp.  351, 

Power  to  borrow  money  and  is- 
sue negotiable  paper,  bonds  or  prom- 
ises of  repayment,  see  Chaps.  25-27, 
supra. 

60  Chicago  v.  Cameron,  22  111.  App. 
91,  afe'd  120  111.  447,  11  N.  E.  899. 

Thus,  where  a  statute  provides  that 
neither  stock  nor  bonds  shall  be  issued 
except  for  money  or  property  or  serv- 
ices rendered,  the  court  may  enjoin  an 
issue  orf  bonds,  without  due  return  to 
the  corporation,  at  the  instance  of  a 
stockholder.  American  Ice  &  Indus- 
tries Co.  v.  Crane,  142  Ala.  620,  39 
So.  233. 

Bond  issue  where  bondholders  after 
full  payment  would  share  equally  with 
stockholders  in  liquidation  of  assets. 
Smith  V.  Westchester  Bronxville 
Eealty  Co.,  78  N.  Y.  Misc.  75,  137  N. 
Y.  Supp.  690. 

Power  as  to  mortgages,  see  Chap.i84, 
supra. 

Powers  as  to  bonds  in  general,  see 
Chap.  27,  supra. 

61  Conveyance  by  benevolent  soci- 
ety to  its  officers  and  members  wholly 
ultra  vires.  German  Corporation  of 
Negaunee  v.  Negaunee  German  Aid  So- 
ciety, 172  Mich.  650,  138  N.  W.  343. 

62  Smith  V.  New  York  Consolidated 
Stage  Co.,  18  Abb.  Pr.  (N.  Y.)  419. 

63  Langolf  V.  Seiberlitch,  2  Pars. 
Ed.  Cas.  (Pa.)  64. 
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poration  and  abandonment  of  its  business,  where  such  action  is  not 
demanded  by  the  exigencies  of  its  business  or  the  condition  of  its 
affairs,^*  or  a  transfer  for  an  illusory'  or  unreal  consideration.®* 
Breach  of  a  contract  by  action  of  directors  is  not  ultra  vires,  though  a 
wrong.®^  Therefore  a  mere  promise  by  a  corporation  to  a  subscriber 
for  its  stock  not  to  engage  in  a  particular  business  does  not  entitle 
him  to  enjoin  its  engaging  in  such  business,  if  it  is  within  the  pow- 
ers conferred  upon  it  by  its  charter.*'' 

§4063.  — Fraud  or  wrongdoing  by  majority  stockholders.     It 

frequently  happens  that  persons  who  own  a  majority  of  the  stock 
of  a  corporation,  and  thus  elect  and  control  the  directors  or  other 


Transfer  of  all  assets  to  a  foreigp 
corporation  in  exchange  for  its  stock 
■which  was  given  to  stockholders  in  re- 
turn for  surrender  of  theirs  and  a 
promise  to  assume  corporate  debts  is 
ultra  vires,  because  no  consideration 
passes  to  the  corporation.  Dalsheimer 
V.  Graphic  Arts  Go.  (N.  J.  Ch.),  97 
Atl.   497. 

64  United  States.  Metcalf  v.  Amer- 
ican School-Furniture  Co.,  108  Fed. 
909;  Eldred  v.  American  Palace-Car 
Co.,  96  Fed.  59. 

Alabama.  Morris  v.  Elyton  Land 
Co.,  125  Ala.  263,  28  So.  513;  Elyton 
Land  Co.  v.  Dowdell,  113  Ala.  177,  59 
Am.  St.  Eep.  105,  20  So.  981. 

Minnesota.  Small  v.  Minneapolis 
Electro  Matrix  Co.,  45  Minn.  264,  47 
N.  "W.  797. 

Montana.  Forrester  y.  Boston  & 
M.  Comsol.  Copper  &  Silver  Min.  Co., 
21  Mont.  544,  55  Pae.  229,  353. 

New  Jersey.  Zabriskie  v.  Hacken- 
sack  &  N.  T.  R.  Co.,  18  N.  J.  Eq.  178, 
90  Am.  Dec.  617. 

New  York.  Plynn  v.  Brooklyn  City 
E.  Co.,  9  App.  Div.  269,  41  N.  Y.  Supp. 
566,  158  N.  Y.  493,  53  N.  B.  520. 

Sale  of  entire  property  by  going, 
solvent  corporation.  Tillis  v.  Brown, 
154  Ala.  403,  45  So.  589. 

Lease  of  entire  property  to  a  new 
company,  there  being  neither  express 
power  to  make  such  a  lease  nor  any 


necessity  for  it.  Parsons  v.  Ta- 
coma  Smelting  &  Befining  Co.,  25 
Wash.  492,  65  Pac.  765. 

Leases  and  assignments  whereby 
corporation  was  stripped  of  its  proper- 
ty.    Kelly  V.  Dolan,  218  Fed.  966. 

The  fact  that  the  value  of  the 
shares  of  a  stockholder  who  has  not . 
consented  to  an  ultra  vires  transfer 
by  the  corporation  to  another  corpora- 
tion has  been  tendered  to  him,  or  de- 
posited in  court  for  him,  does  not  de- 
feat his  right  to  commence  or  continue 
a  suit  to  enjoin  or  set  aside  the  trans- 
fer. Morris  v.  Elyton  Land  Co.,  125 
^ila.  263,  28  So.  513. 

Power  as  to  leases  of  property,  see 
Chap.  33,  supra. 

6B  Transfer  of  tracks  in  return  for 
running  rights  over  new  track  to  be 
built  by  company  with  better  charter, 
held  fraudulent  where  running  rights 
could  not  be  enjoyed  and  there  was  no 
danger  of  loss  even  under  the  poorer 
charter.  Robinson  v.  New  York,  W. 
&  B.  B.  Co.,  55  N.  Y.  Misc.  516,  105  N. 
Y.  Supp.  897,  aff 'd  123  N.  Y.  App.  Div. 
339,  108  N.  Y.  Supp.  91. 

66  Holmes  v.  St.  Joseph  Lead  Co., 
84  N.  Y.  Misc.  278,  147  N.  Y.  Supp. 
104,  aff'd  163  N.  Y.  App.  Div.  885, 
147  N.  Y.  Supp.  1117. 

67  Converse  v.  Hood.  149  Mass.  471, 
4  L.  R.  A.  521,  21  N.  B,  878. 


6910 


Ch.  56] 


Stock  and  Stockholdees 


[§4063 


officers,  take  advantage  of  their  position  to  control  or  act  in  the 
name  of  the  corporation  through  its  directors  or  other  officers  for 
their  own  benefit,  and  in  fraud  of  the  other  stockholders,  or  to  obtain 
possession  of  and  appropriate  its  assets  to  their  own  use.  In  such 
a  case,  while  the  injury  is,  in  legal  contemplation,  an  injury  to  the 
corporation,  it  is  clear  that  the  minority  stockholders  would  be  abso- 
lutely without'  remedy,  and  helpless,  if  they  were  compelled  to  seek 
relief  or  redress  through  the  corporation ;  and  it  is  well  settled,  there- 
fore, that  any  stockholder  may  sue  in  equity  on  his  own  behalf,  and 
on  behalf  of  the  other  stockholders  not  participating  in  the  fraud, 
to  enjoin  the  majority,  or  to  set  the  fraudulent  contract  or  transac- 
tion aside,  and  compel  restoration.**     This  principle  applies  where 


68  United  States.  Lucas  v.  Milliken, 
139  Fed.  816;  Earle  v.  Seattle,  L.  S.  & 
E.  Ey.  Co.,  56  Fed.  909 ;  Ervin  v.  Ore- 
gon Ey.  .&  Nav.  Co.,  20  Fed.  577,  27 
Fed.  625;  Meeker  v.  Winthrop  Iron 
Co.,  17  Fed.  48.  See  also  Eldred  v. 
American,  Palace-Car  Co.,  96  Fed.  59 ; 
Weir  V.  Bay  State  Gas  Co.,  91  Fed. 
940. 

Alabama.  See  Jasper  Land  Co.  v. 
Wallis,  123  Ala.  652,  26  So.  659;  De- 
catur Mineral  Land  Co.  v.  Palm,  113 
Ala.  531,  59  Am.  St.  Eep.  140,  21  So. 
315. 

Arizona.  See  Henahaw  v.  Salt  Elver 
Valley  Canal  Co.,  54  Pac.  577. 

California.  Woodroof  v.  Howes,  88 
Cal.  184,  26  Pac.  111. 

Connecticut.  Sears  v.  Hotehkiss,  25 
Conn.  171,  65  Am.  Dec.  557. 

Illinois.  Chicago  Hansom  Cab  Co. 
V.  Yerkes,  141  111.  320,  33  Am.  St. 
Eep.  315,  30  N.  E.  667. 

Maryland.,  Davis  v.  Gemmell,  73 
Md.  530,  21  Atl.  712. 

Michigan.  Hanley  v.  Balch,  94 
Mich.  315;  53  N.  W.  954. 

Minnesota.  Eothwell  v.  Eobinson, 
39  Minn.  1,  12  Am.  St.  Eep.  608,  38 
N.  W.  772. 

Missouri.  See  Exter  v.  Sawyer,  146 
Mo.  302,  47  S.  W.  951. 

Montana.  See  Gerry  v.  Bismarck 
Bank,   19   Mont.    191,   47   Pac.   810. 

Nebraska.     Wilcox    v.    Bickel,    11 


Neb.  154.  See  alse  Fitzgerald  v.  Fitz- 
gerald &  Mallorry  Const.  Co.,  41  Neb. 
374,  59  N.  W.  838. 

New  Jersey.  Bohmrich  v.  Knoop, 
50  N.  J.  Eq.  485,  27  Atl.  636;  Fougeray 
v.  Cord,  50  N.  J.  Eq.  185,  24  Atl.  499; 
Knoop  v.  Bohmrich,  49  N.  J.  Eq.  82. 
See  also  Trimble  v.  American  Sugar- 
Eefining  Co.  (N.  J.  Ch.),  48  Atl.  912. 

New  York.  Pondir  v.  New  York, 
L.  E.  &  W.  E.  Co.,  72  Hun  384;  Currier 
V.  New  York,  W.  S.  &  B.  E.  Co.,  35 
Hun  355;  Dyckman  v.  Valiente,  43 
Barb.  131. 

Pennsylvania.  In  re  Bailey'^  Ap- 
peal, 96  Pa.  St.  253. 

Washington.  See  Parsons  v.  Ta- 
coma  Smelting  &  Eefining  Co.,  25 
Wash.  492,  65  Pac.  765;  Cross  v.  John- 
son, 20  Wash.  124,  54  Pac.  1000. 

England.  Menier  v.  Hooper's  Tel. 
Works,  9  Ch.  App.  350;  Atwood  v. 
Merryweather,  L.  E.  5  Eq.  464,  note. 

As  to  suits  to  recover  from  officers 
compensation  received  by  them,  see 
§  2779   et   seq.,   supra. 

Paying  themselves  as  officers  ex- 
travagant salaries  (facts  considered 
in  detail  as  to  duties  performed  and 
relatively  small  value  of  them).  Heu- 
blein  v.  Wight,  227  Fed.  667. 

Causing  purchase  of  property  at  an 
excessive  price  with  agreement  by 
seller  to  pay  excess  to  incorporators 
personally.     Ebling   v.   Nekarda,   148 
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the  same  interests  control,  two  or  more  corporations,  including  plain- 
tiff's, in  a  manner  prejudicial  and  unfair  to  it,^*  or  a  "freeze  out" 
is  attempted  by  consolidation  and  transfer,'*  or  where  a  majority 
of  the  stock  in  a  corporation  is  acquired  by  another  corporation,  and 
the  latter  takes  advantage  of  its  position  to  obtain  an  inequitable 
lease  or  other  contract  from  the  former.  In  such  a  casej  a  dissenting 
stockholder  of  the  former  may  sue  in  equity  in  behalf  of  himself  and 
other  stockholders  to  set  the  contract  aside,  and  compel  restoration, 
and  for  other  appropriate  relief.''^    Such  control  may  be  exerted  by 


V.  Y.  App.  Div.  193,  132  N.  Y.  Supp. 
309. 

Allegations  in  a  bill  charging  the 
ilefendant  stockholder,  he  being  not 
only  owner  of  a  majoTity  of  the  stock 
but  also  president,  treasurer  and  a 
member  of  the  board  of  directors, 
with  having  used  the  corporate  prop- 
erty wrongfully  to  the  injury  of  such 
minority  stockholder  and  that  he  had 
paid  to  himself  and  his  wife,  who  was 
not  a  stockholder,  salaries  which  they 
did  not  earn,  and  with  having  lent  out 
the  corporate  funds  without  adequate 
security,  so  that  moneys  which  should 
have  been  used  in  payment  of  divi- 
dends were  not  available  for  such 
purpose,  state  a  cause  of  action.  Bix-, 
ler  v.  Summerfield,  195  111.  147,  62  N. 
E.  849. 

Altering  an  executed  gift  of  stock 
for  use  of  corporate  treasury,  causing 
stock  already  sold  to  be  accounted  as 
treasury  stock,  abstracting  proceeds 
of  that  and  paying  unearned  dividends 
to  stimulate  sale  of  their  own  hold- 
ings, held  sufficient.  Whitten  v.  Dab- 
ney,  171  Cal.  621,  154  Pac.  312. 

As  to  the  right  or  wrong  of  particu- 
lar acts  or  dealings  done  or  controlled 
by  the  majority,  either  in  the  name  of 
the  corporation  directly,  or  through 
the  agency  of  officers  under  majority 
control,  or  by  officers  who  are  them- 
selves the  majority  holders^  see  the 
foregoing  cases  and  also  those  cited 
in  the  accompanying  sections,  §§4062, 
4064,  4065. 

As  to  injuries  by  third  persons  in 


collusion  with  majority,  see  §  4066, 
infra. 

89  Majority  holder  in  two  corpora- 
tions controlled  both  in  the  interest 
of  one  in  which  plaintiffs  had  no 
stock.  Merle  v.  Beifeld,  275  HI.  594, 
114   N.   E.   369. 

Preventing  defendant  corporation 
from  receiving  payments  belonging  to 
it  under  contract  with  another  cor- 
poration controlled  by  a  defendant. 
Merle  v.  Beifeld,  275  111.  594,  114  N. 
E.   369. 

Scheme  to  pay  one  of  defendants 
for  running  other  corporations  at  ex- 
pense of  plaintiff's  corporation. 
Dana  v.  Morgan,  219  Fed.  313. 

Fraudulent  alienation  of  lands  to 
another  corporation  which  mortgaged 
them  to  a  third.  Price  v.  Union  Land 
Co.,  187  Fed.  886. 

70  Backus  V.  Brooks,  195  Fed.  452, 
modifying  decree  189  Fed.  922. 

71  Earle  v.  Seattle,  L.  S.  &  E.  Ey. 
Co.,  56  Fed.  909 ;  Meeker  v.  Vfinthrop 
lion  Co  ,  17  Fed.  48;  George  v.  Central 
Eailroad  &  Banking  Co.,  101  Ala.  607, 
14  So.  752;  Pearson  v.  Concord  E.  Cor- 
poration, 62  N.  H.  537,  13  Am.  St. 
Rep.  590;  Clark  v.  Memphis  St.  Ey. 
Co.,  123  Tenn.  232,  130  S.  W.  751. 

Independently  of  anti-trust  statutes, 
the  majority  cannot  use  its  power  ex- 
cept in  good  faith  towards  the  minor- 
ity and  with  diligence  to  protect  its 
interests.  Hyams  v.  Calumet  &  H. 
Min.  Co.,  221  Fed.  529. 

Where  the  holding  corporation  votes 
.   a  majority  of  stock  in  favor  of  pur- 
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the  instrumentality  of  proxies  as  well  as  by  ownership  of  stockJ^ 

It  is  not,  of  course,  every  slight  breach  of  regnlarity  in  the  cor- 
porate management  that  will  sustain  a  suit  against  the  majority 
stockholders,'"  and  domination  or  control  of  a  corporation  is  not 
equivalent  to  fraud,''*  for  the  power  of  management  with  the  attend- 
ant risk  of  errors  of  judgment  by  the  majority  is  committed  to  it, 
and  no  right  of  action  can  be  predicated  on  the  mere  impolicy  or 
inexpediency  of  what  the  majority  does  in  good  faith ;  '"^  but  the  rule 
of  law  that  the  internal  affairs  of  the  corporation  are  to  be  controlled 
by  the  majority  gives  way  where  the  majority  are  manipulating  the 

lessee  would  not  result  disastrously. 
Westchester  Fire  Ins.  Co.  v.  Syracuse, 
B.  &  N.  Y.  R.  Co.,  97  N.  T.  Misc.  471, 
161  K.  Y,  Supp.  759. 

A  nine  hundred  and  ninety-nine- 
year  lease  voted  by  means  of  stock 
owned  by  lessee  was  held  not  in  excess 
of  rights  of  minority  holder.  Sabre  v. 
United  Traction  &  Electric  Co.,  225 
Fed.  601. 

72  Though  a  holding  company  does 
not  own  a  majority  of  stock  in  plain- 
tiff's corporation,  it  may  be  in  con^ 
trol  by  means  of  proxies.  Hyams 
V.  Calumet  &  H.  Min.   Co.,  221  Fed. 


chase  by  it  of  the  other's  property, 
the  transaction  is  to  be  tested  like 
that  of  a  purchase  by  attorney  from 
client  Qr  trustee  from  cestui  que  trust. 
Binuey  v.  Cumberland  Ely  Copper  Co., 
183  Fed.  650.  It  would  be  void  per  se 
if  voted  by  it  over  protest  of  all  of 
minority.     Id. 

Conspiracy  to  loot  corporation  by  a 
merger.  Meredith' v.  Art  Metal  Con^t. 
Co.,  97  N.  Y.  Misc.  69, 161  N.  Y.  Supp. 
1. 

A  cause  of  action  is  stated  and  re- 
lief may  be  granted  under  a  bill  filed 
by  minority  stockholders  alleging 
that  through  directors  whom  they 
have  elected  and  who  are  acting  in 
the  interests  of  the  majority  only,  the 
majority  have  caused  the  property  of 
the  corporation,  through  certain  con- 
tracts, to  be  transferred  for  a  wholly 
inadequate  consideration  to  a  secomd 
corporation  owned  by  such  majority 
stockholders.  Mumford  v.  Ecuador 
Development  Co.,  Ill  Fed.  639. 

Causing  subsidiary  corporations, 
secretly  controlled,  to  abrogate 
leases  and  to  make  new  leases  and 
transfers  inadequately  paid  to  the 
principal  is  a  fraud  on  stockholder. 
Citizens'  Savings  &  Trust  Co.  v.  Illi- 
nois Cent.  E.  Co.,  182  Fed.  607,  rev'g 
173  Fed.  556. 

Lease  by  which  lessor  could  be  re- 
quired by  lessee  to  issue  stock  and 
bonds  for  purposes  set  OTit  in  the  lease, 
held  oppressive  on  stockholders,  even 
if   other    alternative    options    to   the 


529. 

73Bixler  v.  Summerfield,  210  111. 
66,  70  N.  E.  1059. 

74  Continental  Securities  Co.  v.  Bel- 
mont, 83  N.  Y.  Misc.  340,  144  N.  Y. 
Supp.  801. 

Merely  obtaining  a  majority  in  a 
new  corporation  is  not  a  fraud.  North 
V.  TTnion  Savings  &  Loan  Ass'n,  99 
Ore.  483,  117  Pac.  822. 

Control  of  two  merging  companies 
held  not  a  fraud  per  se  on  minority. 
Beidenkopf  v.  Des  Moines  Life  Ins. 
Co.,  160  Iowa  629,  46  L.  E.  A.  (N.  S.) 
290,  142  N.  "W.  434. 

Exchange  of  stock  in  forming  op- 
erating company  for  New  York  sub- 
ways held  not  fraudulent.  Cofttinen- 
tal  Securities  Co.  v.  Belmont,  83  N.  Y. 
Misc.  340,  144  N.  Y.  Supp.  801. 

76  See   §§  4065,  4078,  infra. 

As  to  rule  of  the  majority,  see 
Chaps.  39,  40,  supra. 
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corporate  affairs  for  private  profit,  or  for  ends  conflicting  with  its 
interests,''^  and  the  majority  stockholders  have  no  power  to  bind  a 
minority  stockholder  by  doing  or  ratifying  an  unauthorized  act  or 
a  fraud  on  him." 

Mere  dissent  or  diversity  of  opinion  as  to  the  policy  to  be  followed 
is  not  a,ground  for  relief.''*  It  is  for  the  majority  to  decide  whether 
to  sell  the  corporate  property  for  the  purpose  of  meeting  a  condition 
of  insolvency  or  to  further  the  corporate  ends'"®  unless  the. sale  is 
one  destructive  of  the  corporation  or  subversive  of  its  objects  Or 
beyond  the  power  of  a  majority.*" 

In  view  of  the  good  faith  which  is  mutually  owing  among  stock- 
holders,*^ acts  of  a  majority  with  conflicting  interests  may  be  re- 
garded as  constructively  fraudulent  and  redressable  by  the  minor- 
ity.*^ The  fact  that  there  were  stockholders  or  directors  common  to 
Koth  corporations  does  not  render  a  transaction  between  them  prima 
facie  fraudulent,  but  it  is  subject  to  scrutiny  in  the  suit  of  a  stock- 
holder.** 


T6  Louisville  Bridge  Co.  v.  Dodd,  27 
Ky.  L.  Eep.  454,  85  S.  "W.  683. 

Giving  mortgage  and  misapplying 
proceeds  fraudulently.  Investors'  Syn- 
dicate V.  North  America  Coal  &  Min- 
ing Co.,  31  N.  D.  259,  153  N.  W.  472. 

Controlling  a  stockholders'  meeting 
so  that  the  majority  accomplished  a 
transfer  of  its  property  in  fraud  of 
the  corporation  and  the  minority. 
Sole  V.  Wells,  224  Mass.  504,  113  N. 
E.   189. 

Causing  lease  and  bond  of  mining 
property  to  be  made  to  majority 
holder  at  great  undervaluation,  and 
attempting  to  ratify  it  by  his  own 
vote.  Franklin  v.  Havalena  Min.  Co., 
16  Ariz.  200,  141  Pac.  727. 

'T  As  to  ultra  vires  acts,  see  §  4062, 
supra. 

As  to  ratification  of  officers'  or  di- 
rectors '  acts,  see  §  4072,  infra. 

78  Troutman  v.  Council  Bluffs  Street 
Fair  &  Carnival  Co.,  142  Iowa  140,  120 
N.  W.  730. 

Not  enough  that  the  minority  deem 
the  action  unfair  to  them.  Colby  v. 
Equitable  Trust  Co.,  124  N.  Y.  App. 
Div.  262,  108  N.  Y.  Supp.  978,  aff 'd  192 


N.  T.  535,  84  N.  E.  1111,  and  which 
rev'd  55  N.  Y.  Misc.  '355,  100  N.  Y. 
Supp.  801. 

19  See  §  4065,  infra. 

80  In  that  eveat  it  is  redressable  33 
an  ultra  vires  act,  see  §  4062,  supra. 

81  See  §  4062,  supra,  also  infra  thia 
chapter, '  subd.  xxx,  Dealings  Between 
Corporatiorn  and  Its  Stockholders. 

Owner  of  majority  on  whom  minority 
is  dependent  for  knowledge  must  make 
full  disclosure  when  selling  the  stock 
control.  McManus  v.  Durant,  168  N. 
Y.  App.  Div.  643,  154  N.  Y.  Supp.  580. 

82  Where  majority  had  conflicting 
interests  in  two  corporations  contract- 
ing' together,  actual  dishonesty  need 
not  appear.  Just  v.  Idaho  Canal  &  Im- 
provement Co.,  16  Idaho  639i,  133  Am. 
St.  Eep.  140,  102  Pac.  381. 

SSBoldenweck  v.  BuUis,  40  Oolo. 
253,  90  Pac.  634;  Bergman  Clay  Mfg. 
Co.  V.  Bergman,  73  Wash.  144,  131 
Pac.  485. 

Sale  to  or  dealings  with  a  corpora- 
tion having  same  officers  and  stock- 
holders will  be  scrutinized  but  is  not 
per  se  void.  Smith  v.  Stone,  21  Wyo. 
62,  128  Pac.  612. 
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The  majority  cannot,  after  the  incorporation  of  a  partnership, 
divide  the  profits  by  agreement  as  they  did  before,  if  it  discrimi- 
nates against  a  stockholder;  but  they  must  be  fair  and  strict  in 
dealings  towards  the  minority. 8*  A  secret  and  unfair  sale  of  con- 
trolling stock  may  be  redressed  by  suit  of  the  minority.** 

If  certifleates  of  stock  are  illegally  issued,  a  stockholder  may  sue 
.  .  to  cancel  them  and  enjoin  the  holders  from  voting  the  same.*®  So 
■where  one  corporation  acquires  a  majority  of  the  stock  of  another 
corporation,  and  the  two  have  substantially  the  same  field  of  opera- 
tion, so  that  the  profits  of  one  may  be  enhanced  by  a  diminution  of 
those  of  the  other,  or  where  there  is  a  conflict  of  interest  between  the 
two  in  the  matter  of  expenditures  or  in  the  divisiian  of  earnings,  the 
corporation  owning  the  majority  of  the  stock  in  the  other,  its  agents 
and  employees,  and  all  other  persons  acting  in  its  interest,  may  be 
enjoined  from  voting  the  stock  in  the  election  of  officers  of  the  other 
corporation,  or  from  exercising  the  power  which  a  majority  of  stock 
•   •  confers  in  controlling  and  governing  such  corporation." 

The  stockholder  may  sue. to  enforce  a  contract  which  has  been 
fraudulently  rescinded  or  fraudulently  broken  by  anticipation." 
The  majority,  as  well  as  the  officers,  may  be  restrained  from  wrong- 
fully or  collusively  suffering  the  corporate  property  to  be  lost  by 
failing  to  protect  or  redeem  it  from,  involuntary  sale.'*    It  is  prema- 

Guaranteeing  the  bonds  needed  to  Banking  Co.,  101  Ala.  607,  14  So.  752; 

finance  building  of  an  important  eon-  Memphis  &  C.  E.  Co.  v.  Woods,  88  Ala. 

necting  line  in   con,sideraticm   of   the  630,  7  L.  E.  A.  605,  16  Am.  St.  Eep. 

issuance  of  51  per  cent  of  its  stock,  81,  7  So.  108. 

was  not  a  fraud  on  a  single  dissenter,  As  to  the  right  of  a  corporation  own- 

laerely  because  more  might  have  been  ing  stock  to  vote  it,  see  Chaps.  30,  40, 

exacted  than  51  per  pent  and  because  supra.                                  ' 

the  building  syndicate  contained  some  88  Callanan  v.  Keeseville,  A.  C.  &  L. 

directors.    Teller  v.  Tonopah  &  G.  E.  C.  E.  Co.,  199  N.  Y.  268,  92  N.  E.  747, 

E.,  155  Fed.  482.  rev'g  131  N.  Y.  App.  Div.  306,  115  N. 

84Godley  v.  Crandall  &  Godley  Co.,  Y.  Supp.  779. 

153  N.  Y.  App.  Div.  697,  139  N.  Y.  May  enforce  contracts  fraudulently 

Snpp.  236.  rescinded.     Donald  v.  Manufacturers' 

85  Secretly  selling  controlling  shares  Export  Co.,  142  Ala.  578,  38  So.  841. 
for  150  while  urging  others  to  sell  at  89  Minority-  who  bought  in  property 
par  shows  fraud.    McManus  v.  purant,  under   judgment  sale   to   prortect   cor- 
168  N.  Y.  App.  Div.  643,  154  N.  Y.  poration  may  enjoin  majority  from  al- 
Snpp.  580.  lowing  it  to  be  3old  and  not  redeemed 

86  "Wood  V.  Union  Gospel  Church  under  subsequent  sale.  Paxton  v. 
B!dg.  Ass'u,  63  Wis.  9,  22  N.  W.  756.  Heron,  41  Colo.  147,  124  Am.  St.  Eep. 
See  also  preceding   section.  123,  92  Pac.  15. 

87  George    v.     Central    Bailroad    &  As  to  relief  against  judgments  suf- 
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ture  for  a  minority  stockholder  to  institute  action  to  restrain  a  con- 
summation of  a  proposed  contract  by  a  corporation  where  as  yet  no 
opportunity  has  been  afEorded  to  the  stockholders  to  approve  or  dis- 
approve thereof.'" 

§  4064.  —  Wrongdoing'  or  neglect  by  officers  and  directors.    If  the 

directors  or  other  officers  of  a  corporation  exceed  their  authority, 
not  under  an  honest  mistake,  or  are  guilty  of  fraud  or  negligence 
in  the  management  of  the  affairs  of  the  corporation,  threatening  or 
causing  loss  to  the  corporation,  the  corporation,  by  action  of  the 
majority,  may  remove  them,  and  may  sue  them  for  redress.'^  In 
such  a  case,  the  right  to  remove  them  and  to  sue  for  redress  is  in 
the  corporation,  for  the  injury  is  to  the  stockholders  collectively,  and 
individual  stockholders  cannot  maintain  a  suit  for  relief  or  redress, 
unless  for  some  reason  it  cannot  be  obtained  through  the  corpora- 
tion.®^  Tf  for  any  reason,  however,  relief  or  redress  cannot  be  ob- 
tained through  the  corporation,  as  where  the  guilty  directors  own 
a  majority  of  the  stock,  or  the  majority  of  the  stockholders  approve 
or  acquiesce  in  the  fraud  or  mismanagement,  or  will  not  sue  or  take 
other  steps  to  prevent  the  same,  or  hold  the  directors  liable,  or  where 
there  is  no  time  to  obtain  action  by  the  stockholders,  any  stockholder 
may  obtain  appropriate  relief  for  the  benefit  of  the  corporation  by 
a  suit  in  equity  on  behalf  of  himself  and  other  stockholders.  The 
suit  may  be  maintained  under  such  circumstances  in  any  case  in 
which  it  appears  that  the  directors  or  other  officers  are  exceeding 
their  authority  by  engaging  in  transactions  which  are  beyond  the 
powers  conferred  upon  the  corporation  by  its  charter,  or  that,  by 
making  fraudulent  contracts  in  the  name  of  the  corporation,  or 
otherwise,  they  are  or  have  been,  fraudulently  managing  the  affairs 
of  the  corporation  in  their  own  interest,  or  in  the  interest  of  any 
other  person  than  the  corporation  and  its  stockholders,  or  that  they 
are  converting  or  have  converted  the  assets  of  the  corporation  to 
their  own  use,  or  that  they  have  neglected  or  are  neglecting  their 
duty,  to  the  injury  of  the  corporation.  And  the  suit  may  be  either 
to  enjoin  or  remove  them,  or  to  compel  them  to  account®'  or  make 

fered  by  delinquency  of  officers  and  92  S^e     §  4068,    infra;     §  4053    and 

directors,    see    §  4055,    supra;    §  4064,  §  2681,  supra. 

infra.  93  United     States.     "Weir     v.    Bay 

90  Pierce  v.  Old  Dominion  Copper  State  Gas  Co.,  91  Fed.  940;  Excelsior 
Mining  &  Smelting  Co.,  67  N.  J.  Eq.  Pebble  Phosphate  Co.  v.  Brown,  74 
399,  58  Atl.  319.  Fed.  321;  Earle  v.  Seattle,  L.  S.  &  E. 

91  See  Chap.  42,  supra.  Ey.  Co.,  56  Fed.  909;  Banger  v.  Cham- 
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good  the  loss  to  the  corporation,  or  both.     A  single  stockholder  may 

302,  47  S.  "W.  951 ;  Hannerty  v.  Stand- 
ard Theater   Co.,   109  Mo.   297,  19   S. 
"W.  82. 
Montana.    Gerry  v.  Bismarck  Bank, 


pion  Cotton-Preas  Co.,  52  Fed.  611; 
Pond  V.  Vermont  Val.  E.  Co.,  12 
Blatchf.  280,  Fed.  Cas;  No.  11,265. 

Alaltama.  Decatur  Mineral  Land 
Co.  V.  Palm,  113  Ala.  531,  59  Am.  St. 
Eep.  140,  21  So.  315;  Bell  v.  Mont- 
gomery Light  Co.,  103  Ala.  275,  15 
So.  569;  George  v.  Central  Railroad  & 
Banking  Co.,  101  Ala.  607,  14  So.  752; 
Perry  v.  Tuskaloosa  Cotton-Seed  Oil- 
Mill  Co.,  93  Ala.  864,  9  So.  217. 

California.  Burbank  v.  Dennis,  101 
Cal.  90,  35  Pac.  444;  Smith  v.  Dorn,  96 
Cal.  73,  30  Pac.  1024;  Woodroof  v. 
Howes,  88  Cal.  184,  26  Pac.  Ill;  Ash- 
ton  V.  Dashaway  Ass'n,  84  Cal.  61,  7 
L.  E.  A.  809,  23  Psle.  1091,  22  Pae. 
660;  Moyle  v.  Landers,  21  Pae.  1133; 
Beach  v.  Cooper,  72  Cal.  99,  13  Pac. 
161;  "Wright  v.  Oroville  Gold,  Sil- 
ver &  Copper  M:in.  Co.,  40  Cal.  20; 
Neal  V.  Hill,  16  Cal.  145,  76  Am.  Dec. 
508. 

Connecticut.  Sears  v.  Hotchkiss, 
25  Conn.  171,  65  Am.  Dee.  557. 

Georgia.  We3losky  v.  Quarterman, 
123  Ga.  312,  51  S.  E.  426;  Colquitt  v. 
Howard,  11  Ga.  556. 

Illinois.  Harding  v.  American  Glu- 
cose Co.,  182  111.  551,  64  L.  R.  A.  738, 
74  Am.  St.  Eep.  189,  55  N.  E.  577,  writ 
of  error  dismissed  187  TJ.  S.  651,  47 
L.  Ed.  349;  Chicago  Hansom  Cab  Co'. 
V.  -Yerkes,  141  111.  320,  33  Am.  St. 
Eep.  315,  30  N.  E.  667;  Chicago  v. 
Cameron,  120  111.  447,  11  N.  B.  899, 
aff'g  22  IlLApp.  91. 

Iowa.  Sehoening  v.  Schwenk,  112 
Iowa  733,  84  N.  W.  916. 

Maryland.  Davis  v.  Gemmell,  73 
Md.  530,  21  Atl.  712. 

Massaciusetts.  Peabody  v.  Flint, 
6  Allen  52. 

Michigan.  Hanley  v.  Balch,  94 
Mich.  315,  53  K.  W.  954. 

Minnesota.     Rothwell  v.   Robinson, 
39  Minn.  1,  12  Am.  St. -Eep.  608,  38 
N.  W.  772. 
Missouri    Bxter  v.  Sawyer,  146  Mo. 


19  Mont.  191,  47  Pac.  810 

Nebraska.  Fitzgerald  v.  Fitzgerald 
&  Mallory  Const.  Co.,  41  Neb.  374,  59 
N.  W.  838;  Wilcox  v.  Bickel,  11  Neb. 
154. 

New  Hampshire.  Pearson  v.  Con- 
cord E.  Corporation,  62  N.  H.  537, 
13  Am.  Rep.  590;  Windsor  v.  Bailey, 
55  N.  H.  218;  March  v.  Eastern  E.  Co., 
40  N.  H.  548,  77  Am.  Dec.  732,  43  N. 
H.  515. 

New  Jersey.  Wildes  v.  Rural  Home- 
stead Co.,  53  N.  J.  Eq.  452,  32  Atl. 
676;  Fougeray  v.  Cord,  50  N.  J.  Eq. 
185,  24  Atl.  499;  Brown  v.  Vandyke, 
8  N.  J.  Eq.  795,  55  Am.  Dec.  250. 

New  York.   Barr  v.  New  York,  L.  E. 
&  W.  R.  Co.,  96  N.  'Y.  444;  Greaves  v. 
Gouge,  69  N.  Y.  154;  Butts  v.  Wood, 
37    N.    Y.    317;    Bloom    v.    National 
United  Ben.  pavings  &  Loan   Co.,  81 
Hun  120,  30  N.  Y.  Supp.  700;  Sheridan 
V.  Sheridan  Elec.  Light  Co.,  '38  Hun 
396;     Ithaca     Gaslight     Co.     v.     Tre- 
man,    30    Hun     212;     Gray    v.    New 
York  &  V.  Steamship  Co.,  3  Hun  383 
Dickman   v.   Valiente,   43   Barb.   131 
Carpenter  v.  Roberts,  56  How.  Pr.  216 
Robinson   v.    Smith,   3   Paige   222,  24 
Am.  Dec.  212. 

Ohio.  Taylor  v.  Miami  Exporting 
Co.,  5  Ohio  162,  22  Am.  Dec.  785. 

Pennsylvania.  Langolf  v.  Seiber- 
litch,  2  Pars.  Eq.  Cas.  64. 

Rhode  Island.  Hazard  v.  Durant, 
11  R.  I.  195;  Hodges  v.  New  England 
Screw  Co.,  1  E.  I.  312,  53  Am.  Dec. 
624. 

South  Dakota.  Loftus  v.  Farmers' 
Shipping  Ass'n,  8  S.  D.  201,  65  N.  W. 
1076. 

Tennessee.  Wallace  v.  Lincoln  Sav. 
Bank,  89  Tenn.  630,  24  Am.  St.  Rep. 
625,  15  S.  W.  448;  Deaderick  v.  Wil- 
son, 8  Baxt.  108. 
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sue.^  "What  are  fraudulent  or  wrongful  acts  suable  within  the  rule 
just  stated  depends  on  the  powers  and  duties  which  of&eers  and 
directors  have,  wrong  being  merely-  the  converse  or  correlative  of 
right  or  power;  and  this  subject  is  treated  in  another  chapter.'^ 
Belief  may  be  had  against  action  by  directors  not  legally  chosen,'^ 
even  though  title  to  office  is  thus  incidentally  tried,^  and  acts  of  a 
president  under  authority  attempted  to  be  given  by  a  void  stock- 
holders' meeting  may  be  enjoined  at  the  instance  of  a  stockholder." 
Slight  irregularities^  or  mere  irregularities  in  action  or  procedure, 
where  the  stockholders  piay  ratify  the  act,  will  not  support  the  suit.^ 
A  director  may  be  liable  as  a  third  person,  though  he  was  not  a 
director  when  the  wrong  was  done.^ 

Exemplifying  the  rules  enunciated  in  this  section  the  following 


Texas.      Becker    v.    Gulf    City    St.      points.      Many  if   not   most   of   them 


Railway  &  Real  Estate  Co.,  80  Tex. 
475,  15  S.  W.  1094;  Gates  v.  Spark- 
man,  73  Tex.  619,  15  Am.  St.  Rep.  806, 
n  S.  "W.  646;  Mussina  v.  Goldthwaite, 
34  Tex.  125,  7  Am.  Rep.  281. 

Washington.  Cross  v.  Johnson,  20 
Wash.  124,  54  Pac.  1000. 

Wisconsin.  Eschweiler  v.,  Stowell, 
78  Wis.  316,  23  Am.  S!.  Rep.  411,  47 
N.  W.  361. 

England.  Gregory  v.  Patehett,  33 
Beav.  595;  Salomons  v.  Laing,  12 
Beav.  339,  14  Jur.  279,  471;  Menier 
V.  Hooper's  Tel.  Works,  9  Ch.  App. 
350 ;  Mason  v.  Harris,  11  Ch.  Div.  97; 
Atwool  V.  Merryweather,  L.  E.  5 
Bq.   464,   note. 

See  also  §  2681,  supra. 

84  He  may  have  relief  from  fraud, 
in  the  absence  of  intervening  rights 
of  third  parties.  Merriman  v.  Na- 
tional Zinc  Corporation,  82  N.  J.  Eq. 
493,  89  Atl.  764. 

96  See  Chap.  42,  supra.  See  also 
cases  cited  under  §  4062,  supra. 

The  foregoing  cases  are  cited  here 
for  their  general  doctrine,  which  is 
expressed  in  the  text.  On  examina- 
tion they  will  be  found  to  afford  par- 
ticular instances  of  wrongdoing  on 
which  suit  could  lie,  and  they  are 
cited    elsewhere    herein    a^    to    such 


involve  more  than  one  element  of 
official  delinquency,  and  it  is  there- 
fore impossible  to  classify  them  with 
regard  to  the  wrong  involved,  since 
the  placing  of  a  ease  in  a  particular 
category  might  falsely  imply  a  de- 
cision solely  on  one  ground  ratter 
than  on  the  others  involved  or  on  all 
of  them  collectively.  To  find  the  cases 
decisive  of  whether  any  given  act  is 
right  or  wrong  in  view  of  directors' 
or  officers'  powers  and  duties.  Chap. 
42  should  be  consulted. 

96  Usurpation  by  illegally  chosen 
directors.  Lebus  v.  Stansifer,  154  Ky. 
444,  157  S.  W.  727. 

97  See  §§  1828,  3325,  supra. 
Waste     and     misappropriation     by 

usurping  officers  may  be  remedied, 
though  the  title  to  corporate  ofice 
is  thus  incidentally  tried  in  equity. 
Sheehy  v.  Barry,  87  Conn.  656,  89  Atl. 
259. 

98Eankin  v.  Southwestern  Brewery 
&  Ice, Co.,  12  N.  M.  54,  73  Pac.  614. 

99Relender  v.  Riggs,  20  Colo.  App. 
423,  79  Pac.  328. 

1  See  §  4061,  supra. 

2  Not  material  whether  defendants 
were  directors  at  time  of  wrong. 
Meredith  v.  Art  Metal  Const.  Co.,  97 
N.  Y.  Misc.  69,  161  N.  T.  Supp.  1. 
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instances  of  actionable  wrong  or  neglect  may  be  noted.*  After 
proper  demand,  a  stockholder  may  sue  to  recover  or  to  restrain  the 
payment  of  unlawful  salaries  to  the  corporate  directors,  of&cers  or 
agents,*  or  for  relief  against  the  making  of  secret  profits  or  improper 
contracts  or  sales  with  themselves  or   in   their   interest,^   or  with 


S  Since  most  corporate  action  is 
throTigh  officers,  the  instances  of  ul- 
tra vires  acts  and  wrongs  by  the 
majority,  cited  supra,  §§4062,  4063, 
are  also  usually  instances  of  official 
misdoing  or  neglect.  See  those  cases 
also. 

4 Donald  v.  Manufacturers'  Export 
Co.,  142  Ala.  578,  38  So.  841.  See 
also  §  2779,  supra. 

Excessive  salaries.  Wight  v.  Heu- 
blein,  238  Fed.  321;  Connors  v.  Con- 
ners  Bros,  Co.,  110  Me.  428,  86  Atl 
843;  Lawrence  v.  Weber,  65  N.  Y 
Misc.  603,  120  N.  Y.  Supp.  289,  modi 
fied  137  N.  Y.  App.  Div.  907,  122  N 
Y.  Supp.  1184. 

Gr&nting  salaries  to  themselves 
over  the  amount  contracted  for,  and 
making  large  contributions  to  a  po- 
litical campaign,  presents,  entertain- 
ment, etc.  Kreitner  v.  Burgweger, 
174  N.  Y.  App.  Biv.  48,  160  N.  Y. 
Supp.  256. 

Voting  salaries  io  themselves  espe- 
cially where,  if  they  have  a  claim,  it 
prefers  them  as  creditors.  Pride  v. 
Pride  Lumber  Co.,  109  Me.  452,  84 
Atl.  989. 

Salaries  voted  by  directors  to  them- 
selves as  an  incident  of  office.  God- 
loy  V.  Crandall  &  Godley  Co.,  212  N. 
Y.  121,  L.  E.  A.  1915  D  632,  105  N.  E. 
818,  modifying  153  N.  Y.  App.  Div. 
697,  139  N.  Y.  Supp.  236;  Jacobsou 
V.  Brooklyn  Lumber  Co.,  184  N.  Y. 
152,  76  N.  E.  1075;  Butts  v.  Wood,  37 
N.  Y.  317. 

Minority  stockholders  may  sue  in 
the  corporate  right  for  excessive  sal- 
aries paid,  they  nort  being  barred  by 
laches  or  otherwise  disentitled.  Mat- 
thews  V.  Headley  Chocolate  Co.,  — 
Md.  ^,  100  Atl.  645. 


Paying  salaries  before  earning  divi- 
dends, that  being  a  violation  of  the 
charter.  Mitchell  v.  Aulander  Eealty 
Co.,  169  N.  C.  516,  86  S.  E.  358. 

Survivor  of  two  partners  who  had 
incorporated,  and  who  was  also  one 
of  the  executors  of  decedent  stock- 
holder, owes  a  duty  of  good  faith  in 
corporate  dealings;  and  it  was  prima 
facie  fraudulent  to  vote  an  inexperi- 
enced man,  his  son,  in  as  director,' and 
to  take  a  back  salary  voted  without 
pi'evious  agreement.  Monmouth  Inv. 
Co.  V.  Means,  151  Eed.  159. 

But  a  distinction  should  be  made 
as  to  salaries  for  services  outside  of 
usual  duties.  Godley  v.  Crandall  & 
Godley  Co.,  212  N.  Y.  121,  L.  E.  A. 
1915  D  632,  105  N.  E.  818,  modifying 
153  N.  Y.  App.  Div.  697,  139  N.  Y. 
Supp.  23.6. 

Not  wrong  to  pay  a  salary  though 
prospectus  stated  none  would  be  paid. 
(Metzger  v.  Knox,  77  N.  Y.  Misc.  271, 
136  N.  Y.  Supp.  681,  aff'd  153  N.  Y. 
App.  Div.  911,  137  N.  Y.  Supp.  1129. 

Evidence  held  insufficient  to  show 
misconduct  in  employing  attorneys 
^nd  paying  exorbitant  salaries  to  offi- 
cers, etc.  Bounds  v.  Stephenson,  — 
Tex.  Civ.  App.  — ,  187  S.  W.  1031. 

A  fraud  in  voting  an  increased  sal- 
ary to  the  president  will  not  be  in- 
ferred from  the  fact  that  directors 
who  voted  it  were  then  under  eon- 
tract  to  sell  their  stock  to  him.  Cow- 
oU  V.  McMillin,  177  Fed.  25.  Nor 
does  the  fact  that  he  used  part  of  his 
salary  in  paying  for  their  stock.     Id. 

As  to  compensation  of  officers  and 
agents  in  general,  see  Chap.  43,  supra. 

5  Making  a  contract  with  them- 
selves as  partners  to  market  the  prod- 
uct of  the  corporation  on  a  commis- 
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emother  corporation  in  which  they  are  officers,®  or  to  prevent  the 


sion.  Ross  v.  Quinnesee  Iron  Min. 
Co.,  227  Fed.  337. 

Equity  on  ground  of  fraud  will  take 
a  bill  to  recover  secret  profits  from 
directors  on  land  sold  to  the  corpo- 
ration. Assumpsit  is  not  the  sole 
remedy.  Deveny  v.  Hart  Coal  Co., 
63  W.  Va.  650,  60  8.  E.  789. 

Selling  to  themselves  or  one  in 
their  interest.  Mitchell  v.  United  Box 
Board  &  Paper  Co.  (N.  J.  .Ch.),  66  Atl. 
938;  Nueces  Valley  Irr.  Co.  v.  Davis 
(Tex.  Civ.  App.),  116  S.  "W.  633. 

President  suffering  property  to  be 
sold  for  taxes  and  getting  tax  titles 
ta  'himself  by  mesne  conveyances. 
Donnelly  v.  Sampson,  135  Wis.  368, 
115  N.  W.  1089. 

Sale  of  corporate  property  through 
intermediary  to  officer  himself.  Ek- 
berg  V.  Swedish-American  Pub.  Co., 
114  Minn.  196,  130  N.  W.  1029. 

Not  illegal  to  form  subsidiary  mar- 
keting corporation  if  no  fraud  is  prac- 
ticed, or  to  rent  property  from  an 
ofB,cer  if  fair.  Metzger  v.  Knox,  77 
N.  Y.  Misc.  271,  136  N.  Y.  Supp.  681, 
afE'd  153  N.  Y.  App.  Div.  911,  137  N. 
Y.  Supp.  1129. 

Making  a  contract  with  a  lime  com- 
pany to  sell  barrels  to  it  made  in  a 
factory  leased  from  it  is  not  a  fraud 
by  its  president,  where  he  made  full 
disclorsure  and  went  into  the  business 
only  after  being  urged  to  by  another 
director  and  after  the  corporation  re- 
fused to  do  so.  Cowell  v.  McMillin, 
177  Fed.  25. 

Selling  stock  and  income  certificates 
to  themselves  at  fifty  per  cent  in  com- 
pensation of  pretended  services  as  in- 
corporators (Delaware  corporation). 
Voorhees  v.  Mason,  245  111.  256,  91  N. 
E.  1056,  rev'g  148  111.  App.  647. 

Selling  their  own  property  to  cor- 
poration for  more  than  it  was  worth, 
though  perhaps  it  w^  worth  to  the 
corporation  what  was  paid.  Klein  v. 
Independent  Brewing  Ass'n,  231  111. 


594,  83  N.  E.  434,  rev'g  135  111.  App. 
234. 

Making  a  lease  at  $22,500  rental  to 
a  company  their  relatives  and  non- 
voting directors  were  interested  in, 
and  rejecting  a  responsible  offer  of 
$30,000  for  it.  Schmid  v.  Lancaster 
Ave.  Theater  Co.,  244  Pa.  373,  91 
Atl.  363. 

A  transaction  in  their  own  interest 
io  not  purged  of  fraud  by  abstaining 
from  voting  thereon,  while  it  is  being 
carried  by  votes  of  relatives  who  were 
really  interested  and  controlled  but 
not  nominally  interested  in  the  con- 
flicting enterprise.  Schmid  v.  Lancas- 
ter Ave.  Theater  Co.,  244  Pa.  373, 
91  Atl.  363.    See  also  §  2752,  supra. 

It  is  illegal  for  directors  who  hold 
overdue  notes  of  the  corporation  se- 
cured by  its  stock  as  collateral  to 
resolve  without  notice  to  it  or  stock- 
holders that  the  stock  will  be  for- 
feited if  not  redeemed,  in  a  time 
certain.  Their  good  faith  does  not 
affect  it.  Endicott  v.  Marvel,  81  N. 
J.  Eq.  378,  87  Atl.  230. 

Buying  in  on  execution  sale  for  pro- 
tectiom  of  an  indorser  of  corporation 
paper,  and  then  selling  to  corporate 
cflicers  on  a  promise  to  pay  the  pur- 
chase price  and  save  purchaser  harm- 
less, held  not  shown  to  be  fraudulent. 
Tiffany  v.  Smith,  124  N.  Y.  Supp.  85. 

Buying  in  shares,  which  the  com- 
pany could  not  buy,  and  a  mortgage 
on  its  property,  and  through  foreclo- 
sure obtaining  title,  held  not  to  raise 
a  constructive  trust  for  the  corpora- 
tion against  a  director,  who  practiced 
no  £raud  and  had  only  endeavored  to 
protect  it.  Buchler  v.  Black,  213  Fed. 
880. 

6  Regardless  of  actual  fraud,  if  an- 
other corporation  with  the  same  con- 
trolling officers  is  under  contract  with 
defendant  corporation,  stockholders 
may  sue  to  enforce  the  contract  if 
the    officers    do    not.     Just   v.   Idaho 
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violation  of  his  contract  with  the  corporation  by  a  controlling  officer,' 
or  for  an  accounting  for  property  of  the  corporation  in  their  hands.' 
A  transaction  is  not  actionable  merely  because  the  directors  may 
derive  an  advantage  from  it.^  Suit  lies  to  restrain  entry  into  an 
unlawful  enterprise  in  jeopardy  of  corporate  interests,^*  or  to  re- 
strain the  corporate  officers  from  placing  a  mortgage  upon  the  cor- 
porate property  with  a  view  to  foreclosure  later  and  absorption  of 
the  corporate  assets,^^  or  for  relief  against  any  fraudulent  dissipa- 
tion or  waste  of  corporate  assets, ^^  or  unlawful  payments.^*    Relief 


Canal  &  Improvement  Co.,  16  Idaho 
639,  133  Am.  St.  Rep.  140,  102  Pac. 
381;  Smith  v.  Stone,  21  Wyo.  62,  128 
Pae.  612. 

A  consolidation  can  be  assailed  on 
tlie  ground  at  constructive  fraud  aris- 
ing from  directors  being  such  in  both 
of  two  adversely  interested  corpora- 
tions, unless  the  equities  of  com- 
plainant are  overcome  by  those  of 
other  innocent  stockholders  in  the 
new  one.  Alabama  Fidelity  Mortgage 
&  Bond  Co.  V.  Dubberly,  ^-  Ala.  — ,  73 
So.  911. 

May  object  to  sale  of  assets  to  new 
corporation  made  by  directors,  where 
subscription  rights  accorded  to  old 
stockholders  are  onerous  and  do  not 
amount  to  equitable  scheme  for  a 
division.  Mitchell  v.  United  Box 
Board  &  Paper  Co.  (N.  J.  Ch.),  66 
Atl.  938. 

T  Violating  agreement  not  to  use  a 
trade-mark  except  on  goods  made  by 
the  corporation  and  certain  imported 
goods.  Metzger'  v.  Knox,  77  N.  T. 
Misc.  271,  136  N.  Y.  Supp.  681,  aff'd 
153  N.  T.  App.  Div.  911,  137  N.  T. 
Supp.  1129. 

'Treasury  stock  unaccounted  for. 
IMoneuse  v.  Eiley,  40  N.  Y.  Misc.  110, 
81  N.  Y.  Supp.  325. 

9  Making  a  mining  lease  for  devel- 
opment work  will  not  be  regarded  as. 
fraudulent,  merely  because  if  success- 
ful it  would  afford  evidence  in  favor 
of  the  directors  under  indictment  for 
fraudulent  use  of  the  mails  in  selling 
stock.     Merriman    v.    National    Zinc 


Corporation,  82  N.  J.  Eq.  493,  89  Atl. 
764. 

10  MacGinniss  v.  Boston  &  M.  Con- 
sol.  Copper  &  Silver  Min.  Co.,  29 
Mont.  428,  75  Pac.  89. 

11  Gunderson  v.  Illinois  Trust  &  Sav- 
ings Bank,  199  111.  422,  65  N.  E.  326, 
aff'g  100  111.  App.  461. 

Issuance  of  bonds  secured  by  mort- 
gage in  order  that  one  in  control  of 
the  corporation  may  obtain  the  prop,- 
erty  by  foreclosure  may  be  set  aside 
as  a  fraud  upon  the  corporation.  Ja- 
cobus V.  Diamond  Soda  Water  Mfg. 
Co.,  94  N.  Y.  App.  Div.  366,  88  N.  Y. 
Supp.  302. 

12  Pride  v.  Pride  Lumber  Co.,  109 
Me.  452,  84  Atl.  989. 

Dissipating  assets  of  local  subsid- 
iary corporation  in  fraud  of  stock- 
holders in  principal  corporation  whose 
membership  gave  them  certain  eon- 
tract  rights  to  benefits.  Tipton  v. 
Eailway  Postal  Clerks  In  v.  Ass'n,  — 
Tex.  Civ.  App.  — ,  173  S.  W.  562. 

Misappropriating  by  fraud  proceeds 
of  sale  of  stocki  which  had  been 
turned  back  to  the  corporation  to  pro- 
vide funds,  and  concealing  the  true 
state  of  affairs.  Whitten  v.  Dabney, 
171  Cal.  621,  154  Pae.  312. 

Usurping  corporate  powers  misus- 
ing its  funds  and  excluding  plaintiff. 
Brook  V.  Automobile  Livery  &  Sales 
Co.,  130  La.  414,  58  So.  25,  130  La. 
404,  58  So.  21. 

13  Payment  of  money  to  procure  the 
exercise  of  corrupt  influence  in  pub- 
lie  affairs  in  the  interest  of  the  cor- 
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may  be  had  by  a  stockholder  for  denying  recognition  to  legal  stock,^* 
or  the  illegal  or  fraudulent  issue  of  stock/^  or  from  levying  unlawful 
assessments  on  stock,^'  or  refusing  to  make  calls  on  unpaid  subscrip- 
tions,^'' or  fraudulently  instituting  winding  up  proceedings,^*  or 
other  wrongful  depreciation  of  stock. ^^  Right  to  see  and  inspect 
corporate  books  and  records  or  to  have  a  report  of  affairs  may  be 
enforced.^" 

Where  the  directors  of  a  corporation  wrongfully  refuse  to  vail  a 
meeting  of  stockholders  for  the  election  of  new  directors,  and  a 
meeting  cannot  be  called  in  any  other  way,  a  stockholder  may  sue 
in  equity  in  behalf  of  himself  and  other  stockholders*^  unless  there 
is  an  adequate  remedy  at  law  by  writ  of  mandamus.** 

Action  for  injunction  against  the  enforcement  of  an  unconstitu- 
tional regulation  will  lie  where  the  officers  are  unwilling  or  afraid  to 
resist.*^ 

Neglect  of  a  director  in  a  corporation  engaged  in  banking  to  be 


poration.  Conners  v.  Conners  Bro^. 
Co.,  110  Me.  428,  86  Atl.  843. 

14  A  stockholder  may  maintain  ac- 
tion to  protect  the  corporation  where 
the  directors  are  refusing  recognition 
to  full  paid  stock  under  color  of  a  re- 
duction of  capital  effected  in  fraud 
of  such  stock.  Theis  v.  Durr,  125  Wis. 
651,  1  L.  R.  A.  (IvT.  S.)  571,  110  Am. 
St.  Rep.  880,  104  N.  W.  985. 

16  Fraudulently  issuing  stock  in 
payment  for  property.  National 
Power  &  Paper  Co.  v.  Rossman,  122 
Minn.  355,  532,  Ann.  Cas.  1914  D  830, 
142  N.  W.  818,  822. 

Issuing  stock  to  themselves  gratui- 
tously, paying  dividends  thereon  and 
other  moneys  paid  to'  themselves  as 
fees,  and  failure  to  account  for  funds. 
Granara  v.  Italian  Catholic  Cemetery 
Ass'n,  218  Mass.  387,  105  N.  E.  1073. 

16  Assessment  on  paid  up  stock. 
Redkey  Citizens'  Natural  Gas,  Light, 
Fuel  &  Petroleum  Co.  v.  Orr,  27  Ind. 
App.  1,  60  N.  E.  716. 

17  An  action  by  a  paid  up  holder 
against  directors  for  refusing  to  call 
unpaid  subscriptions  due  from  them 
will  lie  though  no  call  and  notice 
thereof  has  been  given,    The  action 


is  not  on  the  call  but  for  delinquency 
in  duty.  Bergman  v.  Evans,  92  Wash. 
158,  158  Pac.  96. 

18  Winding  up  corporation  to  form 
a  new  one  on  its  business  and  assets, 
held  a  fraud.  Godley  v.  Crandall  & 
Godley  Co.,  212  N.  T.  121,  L.  R.  A. 
1915  D  632,  105  N.  B.  818,  modifying 
153  N.  Y.  App.  Div.  697,  139  N.  Y. 
Supp.  236. 

19  Glover  v.  Manila  Gold  Mining  & 
Milling  Co.,  19  S.  D.  559,  104  N.  W. 
261. 

20  Right  of  access  to  and  inspection 
of  corporate  books  a,nd  records,  see 
Chap.  45,  supra. 

Right  to  reports  from  corporate  of- 
ficers, see  Chap.  46,  supra. 

21  Pond  V.  Vermont  Valley  R.  Co., 
12  Blatchf.  280,  Fed.  Cas.  No.  11,265; 
Lehigh  Coal  &  Navigation  Cor.  v.  Cen- 
tral R.  Co.,  35  N.  J.  Eq.  349. 

22  See  People  v.  Cummings,  72  N.  Y. 
433.  And  see  Chapters  40  and  42  and 
the  chapter  on  Mandamus,  supra. 

23  Threatened  compliance  with  con- 
fiscatory rate  regulations  under  fear 
of  penalties  imposed  for  noncompli- 
ance. Perkins  v.  Northern  Pac.  Ey. 
Co.,  155  Fed,  445, 
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present  and  supervise  its  affairs  was  held  suable  by  a  stockholder 
where  losses  from  bad  loeins  resulted,^*  and  where  the  directors  of  a 
national  bank  have  violated  the  national  banking  act  to  the  damage 
of  the  bank  as  such  and  its  members,  a  stockholder  may  maintain 
action  for  recovery  for  the  injury  suffered.^ 

A  stockholder  may  sue  to  enforce  a  right  to  damages  or  a  debt  for 
which  the  directors  will  not  sue,^^  and  a  suit  will  lie  in  equity  to 
vacate  a  judgment  obtained  by  collusion  with  corporate  ofScers,'''' 
or,  as  already  stated,  the  stockholder  may  intervene  in  proper  cases 
to  open  it  or  to  prevent  its  entry  by  interposing  a  defense  on  behalf 
of  the  corporation  ^*  or  to  prevent  a  bankruptcy  by  default.^ 

§  4065.  —  Impolitic  and  inexpedient  acts  and  dealings ;  discretion 
in  management  and  policy.  The  doctrine  that  a  stockholder  may  sue 
in  equity  to  redress  or  prevent  wrongs  on  the  part  of  the  directors 


24  Taking  vacations  or  delegating 
duties  in  disregard  of  needs  of  busi- 
ness with  result  that  bad  loans  were 
made.  But  ome  who  was  justifiably 
absent  was  not  liable.  Savanaugh 
V.  Commonwealth  Trust  Co.,  64  N.  Y. 
Miae.  303,  118  N.  T.  Siipp.  758. 

25Zinn  v.  Baxter,  65  Ohio  St.  341, 
62  N.  E.  327. 

26  Callanan  v.  Keeseville,  A.  C.  & 
L.  C.  E.  Co.,  199  N.  T.  268,  92  N.  E. 
747,  rev'g  131  N.  T.  App.  Div.  306, 
115  N.  Y.  Supp.  779;  and  see  other 
eases  cited  i  4065,  iilfra. 

May  sue  to  collect  debt.  Bergman 
Clay  Mfg.  Co.  v.  Bergman,  73  Wash. 
144,  131  Pac.  485.      ■ 

Where  corporation  refuses  to  sue 
directors  for  whose  libel  it  had  to  pay, 
a  stockholders'  suit  will  lie  against 
them.  Hill  v.  Murphy,  212  Mass.  1, 
40  L.  E.  A.  (N.  8.)  1102,  Ann.  Cas. 
1913  C  374,  98  N.  E.  781. 

27  Where  a  decree  in  foreclosure 
wag  obtained  by  collusion  between 
the  president  of  the  corporation  and 
the  mortgagee,  and  the  motion  by  the 
plaintiff  to  set  aside  the  decree  in  the 
foreclosure  suit  failed  by  reason  o£ 
false  statements  of  the  mortgagee,  an 
independent  action  lay  in,,  equity  to 
have  the  decree  set  aside,  the  plain. 


tifE  stockholders  not  having  been  par- 
ties to  the  foreclosure  suit.  Whitney 
v.  Hazzard,  18  S.  D.  490,  101  N.  W. 
346, 

Conspiracy  to  suffer  a  judgment 
will  not  be  inferred  solely  from  iden- 
tity of  the  creditors  and  the  eorpor- 
rate  officers  who  refused  a  demand  of 
payment,  subsequent  circumstaYices 
showing  that  the  judgment  was  recog- 
nized as  valid  by  endeavoring  to  call 
in  contributions  to  redeem  from  sher- 
iff's sale.  Burns  v.  National  Mining, 
Tunnel  &  Land  Co.,  23  Colo.  App. 
545,  130  Pac.  1037. 

28  See  §  4055,  supra. 

May  intervene  where  they  are  col- 
luding to  dismiss  an  action  brought 
by  corporation  to  cancel  stock  fraudu- 
lently issued.  National  Power  &  Pa- 
per Co.  V.  Eossman,  122  Minn.  355, 
532,  Ann.  Cas.  1914  D  830,  142  N.  W. 
818,  822. 

29  Bill  sustained  to  prevent  fraudu- 
lent bankruptcy  and  protect  corpora- 
tion from  levy  of  executions,  where  it 
was  alleged  that  stock  was  not  paid 
In,  and.  that  books  were  kept  outside 
state  in  violation  of  statute.  Tor- 
rey  v.,  Toledo  Portland.  Cement  Co., 
■"ISO  Mieih.  86,  113  N.  W.  580. 
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or  majority  of  the  stockholders,  or  to  obtain  redress  on  behalf  of  the 
corporation  for  injuries  by  strangers,  where  he  cannot  obtain  relief 
through  the  corporation,  does  not  give  a  stockholder  the  right  to . 
maintain  such  a  bill  where  the  act  complained  of,  or  the  refusal  of 
the  directors  or  majority  of  the  stockholders  to  sue,  is  properly 
within  the  discretionary  power  with  respect  to  the  internal  affairs 
of  the  corporation  vested  in  them  by  the  charter.  So  long  as 
they  act,  not  fraudulently,  illegally  or  oppressively,  but  in  good 
faith,  in  the  exercise  of  their  discretion,  and  for  what  they  deem  to 
be  the  best  interests  of  the  company,  a  court  of  equity  has  no  juris- 
diction to  interfere  at  the  suit  of  a  dissenting  stockholder,  or  a  dis- 
senting minority  of  the  stockholders.  Such  a  suit  cannot  be  main- 
tained by  showing  a  mere  mistake  or  error  of  judgment  on  the  part 
of  the  directors  or  majority  of  the  stockholders.  Their  conduct  must 
l?e  ultra  vires,  illegal,  fraudulent  or  oppressive.^"     "Questions  of 


30  United  States.  Carson  v.  Alle- 
gany Window  Glass  Co.,  189  Fed. 
791;  Eyan  v.  Williams,  100  Fed.  172; 
Hendriekson  v.  Bradley,  85  Fed.  508; 
Hayden  v.  Official  Hotel  Eed  Book  & 
Directory  Co.,  42  Fed.  875;  Bill  v. 
Western  U.  Tel.  Co.,  16  Fed.  14;  Sam- 
uel V.  HoUaday,  Woolw.  400,  Fed. 
Cas.  No.  12,288. 

Alabama.  Tuscaloosa  Mfg.  Co.  v. 
Cox,  68  Ala.  71. 

Connecticut.  Town  of  Middletown 
V.  Boston  &  N.  T.  Air  Line  E.  Co.,  53 
Conn.  351,  5  Atl.  706;  Pratt  v.  Pratt, 
Bead  &  Co.,  33  Conn.  446. 

Georgia.  Hand  v.  Dexter,  41  Ga. 
454. 

Illinois.  Wheeler  v.  Pullman  Iron 
&  Steel  Co.,  143  111.  197,  17  L.  E.  A. 
818;  32  N.  E.  420,  afE'g  43  111.  App. 
626. 

Kentucky.  Dudley  v.  Kentucky 
High-School,  9  Bush.  576. 

Maine.  Inhabitants  of  Waldobor- 
ough  V.  Knox  &  L.  E.  Co.,  84  Me. 
469,  24  Atl.  942;  Kennebec  &  P.  E. 
Co.  V.  Portland  &  K.  E.  Co.,  54  Me. 
173. 

Maryland.  Shaw  v.  Davi^,  78  Md., 
308,  23  L.  E.  A.  294,  28  Atl.  619.     ' 

Massachusetts.  Dunphy  v.  Travel- 
ler Newspaper  Ass'n,  146  Mass.  495, 


16  N.  E.  426;  Durfee  v.  Old  Colony  & 
F.  Eiver  E.  Co.,  5  Allen  230. 

Minnesota.  Eothwell  v.  Eobinsou 
44  Minn.  538,  47  N.  W.  255. 

New  Jersey.  '  Trimble  v.  Ameri- 
can Sugar  Eefining  Co.,  61  N.  J.  Bq. 
340,  48  Atl.  912;  Meredith  v.  New 
Jersey  Zinc  &  Iron  Co.,  59  N.  J.  Eq. 
•257,  44  Atl.  55;  Sewell  v.  East  Cape 
May  Beach  Ca.,  50  N.  J.  Eq.  717,  25  Atl. 
929;'Ellerman  v.  Chicago  Junet.  Eail- 
ways  &  Union  Stockyards  Co.,  49  N. 
J.  Eq.  217,  23  Atl.  287;  Story  v.  Jer- 
sey City  &  B.  Point  Plank  Eoad  Co., 
16  N.  J.  Eq.  13,  84  Am.  Dec.  134;  6if- 
ford  V.  New  Jersey  E.  &  Transp.  Co., 
10  N.  J.  Eq.  171.. 

New  York.  Godley  v.  Crandall  & 
Godley  Co.,  212  N.  Y.  121,  L.  E.  A. 
1915  D  632,  105  N.  E.  818,  modifying 
153  App.  Div.  697,  139  N.  Y.  Supp. 
236;  Leslie  v.  Lorillard,  110  N.  Y. 
519,  1  L.  E.  A.  456,  18  N.  E.  363; 
EafEerty  v.  Buffalo  City  Gas  Co.,  37 
App.  Div.  618,  56  N."  Y.  Supp.  288; 
Hart  V.  Ogdensburg  &  L.  C.  E.  Co., 
89  Hun  316,  35  N.  Y.  Supp.  566;  Lew- 
isohn  Bros.  v.  Anaconda  Copper  Min. 
Co.,  26  Misc.  613,  56  N.  Y.  Supp.  807; 
Thompson  v.  Erie  Ey.  Co.,  11  Abb.  Pr. 
(N.  S..)  188. 

Pennsylvania.    Lauman  v.  Lebanon 
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policy  of  management,  of  expediency  of  contracts  or  action,  of  ade- 
quacy of  consideration  not  grossly  disproportionate,  of  lawful  appro- 
priation of  corporate  funds  to  advance  corporate  interests,  are  left 
solely  to  the  honest  decision  of  the  directors  if  their  powers  are  with- 
out limitation  and  free  from  restraint.  To  hold  otherwise  would  be 
to  substitute  the  judgment  and  discretion  of  others  in  the  place  of 
those  determined  on  by  the  scheme  of  incorporation. ''^^ 


Valley  K.  Co.,  30  Pa.  St.  42,  72  Am. 
Dec.  685. 

Tennessee.  Wallace  v.  Lincoln  Sav. 
Bank,  89  Tenn.  630,  24  Am.  St.  Eep. 
625,  15  S.  W.  448;  Memphis  Gayoso 
Gas  Co.  V.  Williamson,  9  Heisk.  314. 

Texas.  Gates  v.  Sparkman,  73  Tex. 
619,  15  Am.  St.  Eep.  806,  11  S.  W. 
846. 

Virginia.  Baltimore  &  O.  B.  Co.  v. 
Wheeling,  13  Gratt.  40. 

Wyoming.  Smith  v.  Stone,  21  Wyo. 
62,  128  Pae.  612. 

England.  Macdougall  v.  Gardiner, 
1  Ch.  Div.  13;  Fogs  v.  Harbottle,  2 
Hare  461. 

See  also  Chaps.  41  and  42,  supra, 
for  the  limits  and  subjects  of  discre- 
tion and  for  illustrations. 

31  EUerman  v.  Chicago  Junct.  Rail- 
ways &  Union  Stockyards  Co.,  49  N. 
J.  Eq.  217,  23  Atl.  287. 

Directors  are  not  Uable  for  mistakes 
of  judgment  or  policy.  Braswell  v. 
Pamlico  Insurance  &  Banking  Co.,  159 
N.  C.  628,  42  L.  E.  A.  (N.  S.)  101,  75 
S.  E.  813.- 

In  a  leading  English  case  it  was 
said  by  James,  L.  J.:  "Nothing  con- 
nected with  internal  disputes  between 
the  shareholders  is  to  be  made  the 
subject  of  a  bill  by  some  one  share- 
liolder  on  behalf  of  himself  and  oth- 
ers, unless  there  be  something  illegal, 
oppressive,  or  fraudulent — ^unless 
there  is  something  ultra  vires  on  the 
part,  of  the  company,  qua  com- 
pany, or  on  the  part  of  the  majority 
of  the  company,  so  that  they  are 
not  fit  persons  to  determine  it;  but 
every  litigation  must  be  in 


»     «     « 


the  name  of  the  company,  if  the  com' 
pany  really  desire  it.  Because  there 
may  be  a  great  many  wrongs  commit- 
ted in  a  company — there  may  be 
claims  agaiast  directors,  there  may 
be  claims  against  officers,  there 
may  be  claims  against  debtors;  there 
may  be  a  variety  of  things  which  a 
company  may  well  be  entitled  to  com- 
plain of,  but  which,  as  a  matter  of 
good  sense,  they  do  noi:  think  it  right 
to  make  the  subject  of  litigation;  and 
it  is  the  company,  as  a  company, 
which  has  to  determine  whether  it 
will  make  anything  that  is  a  wrong 
to  the  company  a  subject-matter  of 
litigation,  or  whether  it  will  take 
steps  it?elf  to  prevent  the  wrong  from 
being  done."  Macdougall  v.  Gardi- 
ner, 1  Ch.  Div.  13. 

"The  cases  in  which  the  minority 
can  maintain  such  action  [one  to  re- 
verse the  majority's  policy]  are  there- 
fore confined  to  those  in  which  the 
acts  complained  of  are  of  a  fraudulent 
character,  or  beyond  the  powers  of 
the  company."  Burland  v.  Earle, 
[1902]  A.  C.  83,  85  L.  T.  Eep.  553; 
Campbell  v.  Australian  Mut.  Prov. 
Society,  99  L.  T.  Eep.  3,  77  L.  J.  P. 
C.  117,  15  Manson  3'44,  24  T.  L.  E. 
623. 

"Each  and  every  stockholder  con- 
tracts that  the  will  of  the  majority 
shall  govern  in  all  matters  coming 
within  the  limits  of  the  act  of  incor- 
poration; and  in  cases  involving  no 
breach  of  trust,  but  only  error  or 
mistake  of  judgment  upon  the  part 
of  the  directors  who  represent  the 
company,  individual  stockholders  have 
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A  payment  of  funds  of  the  corporation,  or  other  act  by  the  direc- 
tors, which  is  conceded  to  be  ultra  vires,  as  the  payment  of  a  tax 
which  is  conceded  to  be  illegal,  but  the  payment  of  which  the  directors 
consider  it  inadvisable  to  resist,  cannot  be  said  to  be  due  to  a  mere 
error  of  judgment,^^  but  the  compromise  of  an  established  claim 
for  damages  after  protracted  litigation  to  the  Supreme  Court  of  the 
United  States  was  sustained  as  against  a  dissenting  plaintiff  stock- 
holder.^' 

The  making  or  rescission  of  intra  vires  contracts  though  unwise, 
will  not  sustain  a  suit,  if  there  is  no  fraud,^*  e.  g.,  the  issuance  of  notes 
or  bon4s  at  a  discount,**  or  the  establishment  of  a  pension  system  for 
employees  and  the  composition  by  contract  of  their  claims  therein.^^ 


no  right  to  appeal  to  the  corurts  to  dic- 
tate the  line  of  policy  to  be  pursued 
by  the  corporation."  Dudley  v.  Ken- 
tucky High-School,  9  Bush  (Ky.)  576. 

Unwise  installation  of  a  pumping 
plant  to  supply  water  to  an  irrigation 
company  will  not  be  restrained. 
Skeen  v.  Warren  Irrigation  Co.,  42 
Utah  602,  132  Pac.  1162. 

Holding  rather  than  selling  high 
priced  and  not  remunerative  property 
held  discretionary.  Sullivan  v.  Cen- 
tral Land  Co.,  173  Ala.  426,  55  So. 
612. 

32  Hodge  V.  Woolsey,  18  How.  (U. 
S.)  331,  15  L.  Ed.  401.  See  also  cases 
where  the  stockholders'  suit  was  sus- 
tained on  a  showiiig  that  the  directors 
and  officers,  though  willing,  refrained 
from  resisting  the  enforcement  of  un- 
constitutional regulations  through 
fear  of  the  excessive  penalties  im- 
posed. Wathen  v.  Jackson  Oil  &  Ee- 
fining  Oo.,  235  U.  S.  635,  59  L.  Ed. 
395;  Ex  parte  Young,  209  U..  S.  123, 
52  L.  Ed.  714,  13  L.  E.  A.  (N.  S.)  932, 
14  Ann.  Cas.  764;  Perkins  v.  North- 
ern Pac.  Ey.  Co.  155  Fed.  445. 

33  Compromising  a  claim  for  dam- 
ages for  boycott  against  labor  unions 
after  legal  right  to  recover  was  estab- 
lished, is  not  a  wrong  to  minority. 
Post  V.  Buck's  Stove  &  Eange  Co., 
200  Fed.  918,  43  L  E.  >A:  (N.  S.)  498. 

34  Cancellation  of  cditract  held  not 


fraudulent,    Trendley  v.  Illinois  Trac- 
tion Co.,  241  Mo.  78,  145  S.  W.  1. 

36  An  issue  of  corporate  notes  at 
90  per  cent  is  not  ground  for  relief 
if  no  fraud  is  alleged  and  the  con- 
troversy is  'merely  over  the  expe- 
diency of  such  transaction.  Holmes 
V.  St.  Joseph  Lead  Co.,  84  N.  Y.  Misc. 
278,  147  N.  Y.  Supp.  104,  afE'd  163 
N.  Y.  App.  Div.  885,  147  N.  Y.  Supp. 
1117. 

Sale  0^  bonds  below  par  and  method 
of  managing  subsidiary  companies. 
Smiley  v.  New  Eiver  Co.,  72  W.  Va. 
221,  77  S.  E.  976. 

Usurious  bonds  held  voidable  at  in- 
stance of  corporation.  George  N. 
Fletcher  &  Sons  v.  Alpena  Circuit 
Judge,  136  Mich.  511,  99  N.  W.  748. 
As  to  this,  especially  where  the  dis- 
count is  usurious,  .see  also  §  4062^ 
supra. 

36.The  validity  of  a  long  estab- 
lished pension  fund  for  employees  is 
"pre-eminently  for  the  consideration 
of  the  stockholders  as  a  body, ' '  where 
they  authorized  it  and  directed  that 
the  plan  be  carried  out.  Heinz  v.  Na- 
tional Bank  of  Commerce  in  St.  Louis, 
237  Fed.  942.  ; 

Compounding  a  pension  expectancy 
by  a  grds#)^ayment.    Heinz  v.  Nation-f 
al   Bank'  <b6.  Commerce  in   St.   Louil' 
237  Fed.^9-42.  *>' 
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The  allowance  of  salaries  and  fixing  the  amount  of  them,^''  or 
payment  for  property  or  services  by  stock,  and  the  valuation  of  such 
relatively  to  each  other,  are  within  discretion  subject  to  the  qualifica- 
tion that  it  must  be  fair  and  free  from  fraud  or  illegality." 

Stockholders  cannot  compel  the  directors  to  declare  a  dividend, 
where  there  is  no  abuse  of  discretion  on  their  part  in  refusing  to  do 
so,^*  or  to  sell  its  merchandise  to  make  a  fund  for.  that  purpose.*" 

Dealings  in  stocks  of  other  corporations,  when  not  ultra  vires,*^ 
or  voting  them  in  favor  of  a  merger  or  subsidiary  corporations,*^ 
have  been  held  not  to  be  actionable  at  the  instance  of  dissatisfied 
stockholders.  So  of  an  acceptance  of  or  acting  under  an  alteration 
or  amendment  of  the  charter  of  the  corporation,  when  its  acceptance 
is  within  the  discretion  of  a  majority  of  the  stockholders.** 


37  As  to  the  fixing  of  salaries  and 
the  liability  of  directors  if  excessive 
salaries  be  allowed,  see  generally 
Chaps.  42  and  43,  supra. 

Directors'  decision  to  pay  large  sal- 
aries to  themselves  and  relatives  over 
protest  of  minority  is  not  conclusive. 
Heublein  v.  Wight,  227  Fed.  667. 

It  is  not  a  discretionary  power  of 
directors  to  vote  themselves  salaries 
for  past  services.  Kleinsehmidt  v. 
American  Min.  Co.,  49  Mont.  7,  139 
Pae.  785. 

38  See  generally  this  chapter,  subd. 
xu,  Watered  or  Fictitiously  Paid  Up 
Stock. 

Issuance  of  full  paid  and  nonassess- 
able stock  for  grossly  overvalued  serv- 
ices is  invalid  if  any  dissent,  but  not 
if  values  are  reasonably  commensu- 
rate. Vogeler  v.  Punch,  205  Mo.  558, 
103  S.  W.  1001. 

Their  judgment  is  not,  however, 
binding  on  the  courts,  at  least  in  a 
formative  stage  of  the  transaction. 
Donald  v.  American  Smelting  &  Ee- 
fining  Co.,  62  N.  J.  Eq.  729,  48  Atl. 
771. 

39  See  this  chapter,  subd.  xvi.  Divi- 
dends, supra. 

It  is  for  the  directors  to  decide 
whether  there  exist  net  profits  prop- 
erly applicable  to  distribution  as  divi- 
dends.    Siegman   v.    Electric    Vehicle 


Co.,  72  N.  J.  Eq.  403,  65  Atl.  910. 

40  One  cannot  require  sale  of  man- 
ufactured product  in  order  to  produce 
a  dividend.  Carson  v.  Allegany  Win- 
dow Glass  Co.,  189  Fed.  791. 

41  Where  a  portion  of  the  stock- 
holders do  not  object  to  a  proposed 
purchase  of  stock  of  another  corpora- 
tion, an  injunction  by  a  minority 
stockholder  may  in  certain  cases  be 
refused.  Geer  v.  Amalgamated  Cop- 
per Cor.,  61  N;  J.  Eq.  364,  49  Atl.  159. 

42  The  Equitable  Life  Assurance  So- 
ciety of  New  Tork  had  power  to  iold 
trust  company  stocks  acquired  prior 
to  December  31,  1906,  and  to  vote  for 

.a  merger  of  companies;  hence  a  stock- 
bolder  could  not,  except  on  grounds 
of  fraud,  prevent  it.  Morse  v.  Equita- 
ble Life  Assur.  Society,  124  N.  Y. 
App.  Div.  235,  108  N.  Y.  Supp.  986. 

43  United  States.  Zabriskie  v.  Cleve- 
land, C.  &  C.  E.  Co.,  23  How.  381,  16 
L.  Ed.  488 ;  Mowrey  v.  Indianapolis  & 
C.  E.  Co.,  -4  Biss.  78,  Fed.  Gas.  No. 
9,891. 

Illinois.  Sprague  v.  Illinois  Eiver 
E.  Co.,  19  HI.  174. 

Kentucky.  Sage  v.  Dillard,  15  B. 
Mon.  340. 

Maryland.  Sprigg  v.  Western  Tel. 
Co.,  46  Md.  67. 

Massachusetts.  Durfee  v.  Old  Col- 
ony &  F.  Eiver  K.  Co.,  5  Allen  230. 


6927 


4065] 


Private  Coepoeations 


[Cli.  56 


A  resolution  to  dissolve  or  liquidate  the  corporation**  or  a  sale 
of  all  or  part  of  the  corporate  property  may  be  a  just  and  proper 
exercise  of  discretion  if  necessary  to  pay  debts  that  cannot  otherwise 
be  met,  or  if  the  corporation  is  unprofitable  and  facing  loss,  or  for 
other  good  reason,  where  it  is  not  ultra  vires  or  inherently  illegal.** 
So  may  a  lease,  which  is  within  the  powers  of  the  corporation,*^  and 
the  dissentient  stockholders  cannot  litigate  such  sales  or  leases,  but 
they  will  be  relieved  where  winding  up  is  come  at  by  fraudulent 


Michigan.  Joy  v.  Jackson  &  M. 
Plank  Eoad  Co.,  11  Mich.  155. 

See  Chap.  17,  supra,  as  to  effect  of 
alteration  on  subscriptions;  Chap.  41, 
supra,  on  Management  and  Control, 
and  Chap.  57,  infra. 

A  minority  holder  cannot  complain 
of  acceptance  of  a  new  franchise  by  a 
street  railway  company  which  it  was 
within  the  power  of  the  majority  to 
accept,  the  charter  having  contem- 
plated amendment,  modification  or 
annulment  by  the  city  council.  Ven- 
ner  v.  Chicago  City  By.  Co.,  236  111. 
349,  86  N.  E.  226. 

44  Minority  cannot  litigate  the  law- 
ful discretion  of  directors  voting  to 
dissolve  according  to  a  law  which  en- 
abled it  to  be  done.  Windmuller  v. 
Standard  Distilling  &  Distributing 
Co.,  114  Fed.  491. 

Minority'  cannot  prevent  dissolution 
and  winding  up,  but  the  majority  will 
be  restrained  if  it  does  so  fraudu- 
lently. Beidenkopf  v.  Des  Moines 
Life  Ins.  Co.,  160  Iowa  629,  46  L.  R. 
A.  (N.  S.)  290,  142  N.  W.  434. 

46  Hayden  v.  Oficial  Hotel  Eed- 
Book  &  Directory  Co.,  42  Fed.  875; 
SeweU  V.  East  Cape  May  Beach  Co., 
50  N.  J.  Eq.  717,  25  Atl.  929;  Story 
V.  Jersey  City  &  B.  Point  Plank  Eoad 
Co.,  16  N.  J.  Eq.  13,  84  Am.  Dec.  134; 
Hall  V.  Syracuse,  71  Hun  (N..  Y.)  465, 
24  N.  Y.  Supp.  959;  Lauman  v.  Leba- 
non Valley  E.  Co.,  30  Pa.  St.  42,  72 
Am.  Deo.  685;  Lipton  v.  Bald  Eagle 
Plank  Eoad  Co.,  17  Leg.  Int.  ■  (Pa.) 
365.    See  also  Chap.  32,  supra. 


Sale  of  all  assets  without  fraud,  if 
corporation  is  unprofitable  and  failing, 
is  within  right  of  majority.  E.  g., 
sale  to  clear  up  debt  equal  to  par  of 
its  stock,  when  it  could  not  borrow, 
to  stop  further  loss,  was  valid.  Smith 
v.  Stone,  21  Wyo.  62,  128  Pac.  612. 
See  also  §  1207,  supra. 

Selling   property  in   order  to  meet 
pressing  debts  after  approva,l  of  stock 
holders  is   not   a  fraud   or   minority, 
Collins  V.  Penn-Wyoming  Copper  Co 
203  Fed.  726. 

Sale  of  all  the  property  of  the  cor^ 
poration  in  good  faith  to  another  cor- 
poration engaged  in  the  same  business 
for  paid  up  stock  in  the  latter,  where 
the  business  of  the  corporation  can  no 
longer  be  carried  on  profitably,  and 
it  is  approaching  serious  financial 
embarrassment.  Sawyer  v.  Dubuque 
Printing  Co.,  77  Iowa  242,  42  N.  W. 
300;  Triseoni  v.  Winship,  43  La.  Ann. 
45,  26  Am.  St.  Eep.  175,  9  So.  29. 

Sale  of  property  by  an  insolvent 
corporation  unable  to  recuperate  oth- 
erwise, and  purchase  by  a  new  cor- 
poration formed  by  majority  is  not 
a  fraud  on  minority  which  declined 
participation  in  the  scheme.  Marks 
V.  Merrill  Paper  Co.,  203  Fed.  16. 

As  to  corporate  power  to  transfer 
or  convey  property,  see  Chaps.  32, 
33  and  34,  supra. 

As  to  power  to  take  stocks  in  other 
corporations,  see  Chap.  30,  supra. 

46  Town  of  Middletown  v.  Boston  & 
N.  Y.  Air  Line  E.  Co.,  53  Conn.  351, 
5  Atl.  706. 
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waste  or  dissipation  of  assets  with  a  view  to  dissolution  or  an  uncon- 
tested bankruptcy.*' 

The  mere  fact  that  a  corporation  has  a  cause  of  action  for  an  injury- 
does  not  always  make  it  incumbent  upon  it  to  sue,  any  more  than 
in  the  case  of  an  individual.  If,  in  the  opinion  of  the  directors  or  a 
majority  of  the  stockholders,  the  best  interests  of  the  company  do  not 
require  it  to  sue,  it  need  not  do  so.  The  matter  is  within  their  dis- 
cretion, and  if  they  act  in  good  faith,  their  refusal  to  sue  violates  no 
right  of  dissenting  stockholders,  so  as  to  entitle  them  to  maintain  a 
suit  in  their  own  behalf.*'  The  exercise  of  such  discretion  by  the 
directors  will  riot  be  lightly  set  aside  by  the  court,  and  where  a  stock- 
holder complains  of  such  action  of  the  directors  the  court  will  consider 
the  circumstances,  and,  if  no  bad  faith  is  shown,  will  decline  to  sub- 
stitute the  judgment  of  the  stockholder  for  that  of  the  managing 
directors.*^  Although  this  is  true,  and  while  it  is  true,  also,  that 
the  law  will  presume  that  the  corporate  officers  are  acting  in  good 
faith,^"  yet,  nevertheless,  refusal  on  the  part  of  the  governing  body 
to  bring  suit  must  in  fact  be  free  from  fraud  in  order  to  bar  out 
right  of  action  by  minority  stockholders.^^     "It  would  be  contrary 


47  Relief  wa^  granted  where  a  ma- 
jority voted  an  unfair  distribution  of 
assets  as  salaries  and  then  dissolved 
the  corporation  in  bad  faith  to  form  a 
new  one,  which  took  the  assets  and 
good  will  without  adequate  payment. 
Godley  v.  Crandall  &  Godley  Co.,  212 
N.  Y.  121,  L.  B.  A.  1915  D  632,  105 
N.  E.  818,  modifying  153  N.  Y.  App. 
Div.  697,  139  N.  Y.  Supp.  236. 

Scheme  to  increase  stock  and  cre- 
ate debts  and  then  to  cause  bank- 
ruptcy proceedings  to  be  filed  and  tO' 
go  by  default  is  sufScient  ground,  and 
the  fact  that  dissolution  is  also  asked 
does  not  defeat  it.  Ellis  v.  Vander- 
grift,  173  Ala.  142,  55  So.  781. 

48  Samuel  v.  Holladay,  Woolw.  (IT. 
S.)  400,  Fed.  Gas.  No.  12,288;  Dum- 
phy  V.  Traveller  Newspaper  Ass'n, 
146  Mass.  495,  16  N.  E.  426;  Wallace 
v.  Lincoln  Sav.  Bank,  89  Tenn.  630,  24 
Am.  St.  Rep.  625,  15  S.  W.  448 ;  Mac- 
dougall  V.  Gardiner,  1  Ch.  Div.  13; 
Foss  V.  Harbottle,  2  Hare  461;  In  re 
London  &  Mercantile  Discount  Co.,  L. 
E.  1  Bq.  277. 


Institution  and  control  of  suits  is 
within  directors'  power,  but  minor- 
ity may  intervene  to  prevent  dismis- 
sal where  it,  was  first  instituted  at 
their  instance.  Eagle  Iron  Co.  v.  Col- 
yar,  156  Fed.  954. 

See  Post  V.  Buck's  Stove  &  Range 
Co.,  200  Fed.  918,  43  L.  R.  A.  (N.  S.) 
498,  wherein  a  compromise  of  a  suit 
was  sustained  although  the  right  to 
recover  was  determined  after  pro- 
longed litigation  to  the  highest  court. 

49  Macon,  D.  &  S.  R.  Co.  v.  Shailer, 
141  Fed.  585.  See  also,  supporting 
the  principle  enunciated  in  the  text, 
Kessler  v.  Ensley  Co.,  123  Fed.  546; 
Hutchison  v.  Rock  Hill  Real  Estate  & 
Loan  Co.,  65  S.  C.  45,  43  S.  E.  295. 

50  McCloskey  v.  Snowden,  212  Pa. 
249,  108  Am.  St.  Rep.  867,  61  Atl.  796. 

61  Siegman  v.  Kissel,  71  N.  J.  Eq. 
123,  62  Atl.  941. 

Directors  have  no  discretion  to  re- 
fuse to  sue  for  fraud  by  them  on 
stockholders.  Red  Bud  Realty  Co.  v. 
South,  96  Ark.  281,  131  S.  W.  340. 

Directors  have  no  discretion  to  re- 
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to  the  fundamental  principles  of  corporate  organization,"  said  Judge 
Knowlton  in  a  Massachusetts  case,  "to  hold  that  a  single  shareholder 
can  at  any  time  launch  the  corporation  into  litigation  to  obtain  from 
another  what  he  deems  to  be  due  to  it,  or  to  prevent  methods  of 
management  which  he  thinks  unwise.'  Intelligent  and  honest  men 
differ  upon  questions  of  business  policy.  It  is  not  always  best  to 
insist  upon  all  one 's  rights ;  and  a  corporation  acting  by  its  directors, 
or  by  vote  of  its  members,  may  properly  refuse  to  bring  a  suit  which 
one  of  its  stockholders  believes  should  be  prosecuted.  In  such  a 
case  the  will  of  the  majority  must  control.  It  is  only  when  the  action 
of  a  corporation  in  refusing  to  proceed  at  the  request  of  a  stock- 
holder is  fraudulent  as  against  him,  or  in  disregard  of  his  rights, 
that  he  can  maintain  a  suit  in  his  own  name  in  the  corporate  right. 
The  court  cannot  interfere  with  the  management  of  corporations  in 
matters  which  are  properly  within  their  discretion,  so  long  as  their 
discretion  is  fairly  exercised,  and  it  is  always  assumed  until  the  con- 
trary appears,  that  they  and  their  ofScers.  obey  the  law,  and  act  in 
good  faith  towards  all  their  members."^* 

The  same  discretion  exists  as  to  defending  suits,**  or  suing  to  set 
aside  a  judgment  suffered,**  or  to  redeem  or  attack  a  foreclosure 
suit.**  Thus  the  directors  are  not  bound  as  a  matter  of  law,  where 
action  is  instituted  against  the  corporation,  to  plead  the  statute 
of  limitations.*® 

fuse   to   sue  to   redress   a  fraudulent  tion  has  been  sold  in  proceedings  to 

stock    issue.      Shaw    v.    Staight,.  107  foreclose     a    mortgage    thereon    and 

Minn.  152,  20  L.  E.  A.  (N.  S.)   1077,  there  is  no  showing  of  fraud  or  acts 

119  N.  W.  951.  ultra   vires,   and   the   majority  stock- 

52  Dunphy   v.   Traveller  Newspaper  holders  are  satisfied  that  the  best  price 

Ass'n,  146  Mass.  495,  16  N.  B.  426.  pbtainable  has  been  received,  minority 

68  As  to  the  right  to  intervene  in  stockholders  cannot  sustain  exceptions 

an  action  and  make   defense   on  be-  to  the  ratification  of  the  sale.     Bond  v. 

half  of  the  corporation  which  fails  or  Gray  Improvement  Co.,  102  Md.  426, 

refuses  to  do  so,  see  §  4055,  supra.  62  Atl.  827.     See  also,  in  general,  Me- 

61 A  stockholder  cannot  maintain  a  Kee  v.  Chautauqua  Assembly,  124  Fed. 

suit  to  set  aside  a  judgment  obtained  808. 

against  the   corporation  upon  allega-  Whether  the  corporation  shall  pay 

tions  which  show  merely  that  the  cor-  a  mortgage  debt  and  redeem  the  prop- 

poratiom  itself  has   declined  to  bring  erty   is   a  purely   corporate   question, 

the  suit  on  the  advice  of  competent  and  a  stockholder  cannot  bring  a  suit 

attorneys   that   it   could  not   be   sue-  to  redeem.    Lefl  v.  Nachod,  6i  N.  Y. 

cessful.     Hendrickson  v.  Bradley,  85  Misc.  497,  119  N.  T.  Supp.  470. 

Fed.  508.  66  Meyer   v.  Bristol  Hotel  Co.,  163 

66  Where  the  property  of  a  corpora-  Mo.  59,  63  S.  W.  96. 
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§4066.  — Injury  to  corporation  by  third  persons  or  other  cor- 
porations. As  affecting  the  right  to  have  a  stockholders'  suit,  there 
is  no  essential  distinction  between  a  wrong  by  a  third  person  to  the 
corporation  and  a  wrong  by  its  officers,  directors  or  stockholders.  All 
are  equally  distinct  entities,  and  the  heading  of  this  section  indicates 
a  mere  division, of  matter  for  convenience.^'' 

If  third  persons,  whether  individuals  or  other  corporations,  or 
public  officers,  threaten  to  commit  a  wrong  against  tha  corporation, 
or  have  committed  a  wrong  for  which  they  are  liable  to  the  corpora- 
tion in  damages,  or  if  a  corporation  has  a  right  of  action  against 
another  to  enforce  a  contract  or  recover  damages  for  its  breach,  or 
to  recover  property, — in  all  these  cases,  the  injury  to  be  prevented 
or  redressed  is  an  injury  to  the  corporation,  and  not  to  the  stock- 
holders individually,  except  indirectly,  and  ordinarily  the  corporation 
is  the  only  proper  party  to  sue.^'  The  stockholders,  however,  are 
indirectly  injured,  and  are  entitled  to  relief  in  equity,  for  the  pro- 
tection of  their  equitable  rights,  if  for  any  reason  they  cannot  obtain 
relief  through  the  corporation.  And  it  is  well  settled,  therefore, 
that  a  stockholder  may  maintain  a  suit  in  equity  for  appropriate 
relief  on  behalf  of  himself  and  the  other  stockholders,  for  the  benefit 
of  the  corporation,  if  the  directors  refuse  to  sue  or  take  other  steps 
to  prevent  or  redress  the  injury — their  refusal  not  being  a  proper 
exercise  of  their  discretion*' — and  if,  for  any  reason,  relief  cannot 
be  obtained  through  the  action  of  the  corporation.*" 

67  It  must  be  remembered  that  the  60XTnited.    States.      Greenwood     v. 

right  to  sue  rests  on  the  same  essen-  Union  Freight  E.  Co.,  105  TJ.  S.  13,  26 

tial  basis  of  a  wrorng  to  the  corpora-  L.    Ed.    961;    Dodge    v.    Woolsey,   18 

tion,^  whether   it    be    done    by    third  How.  331,  15  L.  Ed.  401;   Elkins  v. 

persons  or   by  directory,  stockholders  Chicago,    119    Fed.    957;    Metcalf    v. 

or  any  of  them  in  concert  or  combi-  American    School-Furniture    Co.,    108 

nation.     Therefore  many  of  the  cases  Fed.  909;  Pond  v.  Vermont  Valley  B. 

cited  under  the  four  sections  preoed-  Co.,   12   Blatchf.   280,   Fed.    Cas.   No. 

ing  this  will   be   found   to   have   in-  11,265. 

volved  as  parties  defendant  third  per-  California.    Burbank  v.  Dennis,  101 

sons  who  were  to  be  charged  or  who  Cal.  90,  35  Pac.  444. 

were  necessary   to    a   decision.      See  Colorado.     Miller    v.     Murray,     17 

§§4061-4065,  supra.  Colo.  408,  30  Pac.  46, 

As  to  the  propriety  or  necessity  of  Indiana.    Carter  v.  Ford  Plate  Glass 

making  third  persons  parties  defend-  Co.,  85  Ind.  180. 

ant,  see  §4082,  infra.  Maryland.     Sloan  v.   Clarkson,   105 

MAs    to    primary    right    orf    aiition  Md.  171,  66  Atl.  18;  Mottu  v.  Prim- 
being  in  corporation,  see  §§4051-4053,  rose,  23  Md.  482.  < 
4061,  eupra.                                       '■-  Massachusetts.     Brewer    v.    Boston 

MDlstretion  to   sue   or  not  to' sue,  Theatre,  104 'Mass.  378. 

see  §  40165,  sftpra,  §  4078,  infra.  Missouri.    E-xterV,  Sawyer,  146  Mo. 
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Thus,  a  stockholder  may  sue  under  such  circumstances  to  enjoin 
the  collection  or  payment  of  an  illegal  tax,  as  where  the  statute  im- 
posing the  tax  is  unconstitutional,*'-  or  compliance  with  an  uncon- 
stitutional attempt  to  regulate  rates  for  public  service  rendered  by  the 
corporation,^^  or  other  unconstitutional  regulation,*^  or  to  enjoin 
another  corporation  (as  in  the  case  of  railroad  companies)  from 
taking  or  using  its  property  under  an  unconstitutional  statute,  or 
otherwise  without  right,**  or  to  enjoin  any.  other  injury  against 
which  a  suit  for  injunction  is  a  proper  remedy.*®  A  stockholder  may 
also  sue  under  such  circumstances  to  compel  performance  of  a  lease 
or  other  contract,**  to  recover  money  illegally  paid  by  the  directors 


302,  47  S.  W.  951;  Hannerty  v.  Stand- 
ard Theater  Co.,  109  Mo.  297,  19  S.  W. 
82. 

Kebraska,.  Haskell  v.  Bead,  68 
Neb.  107,  96  N.  W.  1007,  93  N.  W.  997; 
I'itzgerald  v.  Fitzgerald  &  Mallory 
Const.  Co.,  41  Neb.  374,  59  N.  W.  838. 

New  Hampshire.  Winsor  v.  Bailey, 
55  N.  H.  218;  March  v.  Eastern  E.  Co., 
43  N.  H.  515,  40  N.  H.  548,  77  Am. 
Dee.  732. 

New  York.  Barr  v.  New  York,  L. 
E.  &  "W.  E.  Co.,  96  N.  Y.  444;  Bloom 
V.  National  United  Ben.  Savings-  & 
I,oaa  Co.,  81  Hun  120,  30  N.  Y.  Supp. 
700;  Currier  v.  New  York,  W.  S.  & 
B.  E.  Co.,  35  Hun  355. 

South  Dakota.  Frederick  Milling 
Co.  V.  Frederick  Farmers'  Alliance 
Co.,  20  S.  D.  335,  106  N.  W.  298;  Lof- 
tus  V.  Farmers'  Shipping  Ass'n,  8  S. 
D.  201,  65  N.  "W.   1076. 

England.  Atwood  v.  Merryweather, 
L.  E.  5  Eq.  464,  note. 

See  also  cases  cited  in  succeeding 
notes  under  this  section. 

61  Pollock  v.  Farmers '  Loan  &  Trust 
Co.,  157  TJ.  S.  429.,  39  L.  Ed.  759;  Dav- 
enport V.  Daws,  18  "Wall.  (U?  S.)  626, 
21  L.  Ed.  938;  Dodge  v.  "Woolsey,  18 
How.  (U.  S.)  331,  15  L.  Ed.  401; 
Barnes  v.  Kornegay,  62  Fed.  671 ; 
Forbes  v.  Gracey,  Fed.  ■  Caa.  No. 
4,924;  Foote  v.  Linck,  5  McLean  616, 
Fed.   Cas.   No.   4,913. 

62  Ex  parte  Young,  209  TJ.  S.  123, 


52  L.  Ed.  714,  13  L.  E.  A-  (N.  S.) 
932,  14  Ann.  Cas.  764;  Perkins  v. 
Northern  Pae.  Ey.  Co.,  155  Fed.  445. 

63Wathen  v.  Jackson  Oil  &  Eefin- 
ing  Co.,  235  TJ.  S.  635,  59  L.  Ed.  395. 

64  Greenwood  v.  TJnion  Freight  B. 
Co.,  105  U.  S.  13,  26  L.  Ed.  961;  Wei- 
denfeld  v.  Sugar  Euu  E.  Co.,  48  Fed. 
615. 

65Weidenfeld  v.  Sugar  Eun  B.  Co., 
48  Fed.  615;  Samuel  v.  HoUaday, 
Woolw.  (TJ.  S.)  400,  Fed.  Cas.  No.  12,- 
288. 

66  March  V.  Eastern  E.  Co.,  40  N.  H. 
548,  77  Am'.  Dec.  732,  43  N.  H.  515; 
Barr  v.  New  York,  L.  E.  &  W.  E.  Co., 
96  N.  Y.  444.  •■ 

Lessor  corporation  suffering  prop- 
erty to  depreciate  under  a  lease  and 
then  merging  plaintiff's  corporation. 
Howe  V.  New  York,  N.  H.  &  H.  E. 
Co.,  142  N.  Y.  App.  Div.  451,  126  N. 
Y.  Supp.  1090. 

The  remedy  at  law  is  inadequate, 
and  equitable  action  by  a  stockholder 
will  lie  at  once  without  waiting  for 
lapse  of  the  full  time  for  performance 
where  a  railroad  made  a  contract  for 
reconstruction  of  its  road  paying  the 
contractors  out  of  increased  stock, 
and  where  they  have  taken  the  stock 
without  performing  the  contract,  have 
misused  obligations  issued  by  the  rail- 
road company  and  have  repudiated  a 
substantial  part  of  their  undertaking. 
Callanan  v.  Keeseville,  A.  C.  &  L.  C. 
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to  a  stockholder,  upon  allowing  him  to  withdraw,®''  to  recover  dam- 
ages for  conversion  of  corporate  property,®*  to  recover  damages  for 
negligence  or  fraud  resulting  in  injury  to  the  corporation,®*  to  rescind 
and  cancel  a  contract  which  the  corporation  has  a  right  to  avoid,'® 
to  set  aside  a  fraudulent  contract  between  the  promoters  of  the  cor- 
poration and  the  directors,  by  which  property  is  purchased  from  the 
promoters  at  an  excessive  valuation,  or  to  compel  the  promoters  or 
directors,  or  both,  to  account  to  the  corporation  for  secret  profits 
made  by  them  in  such  a  transaction,''^  to  set  aside  an  u],tra  vires  or 
fraudulent  lease  or  other  conveyance  of  the  property  of  the  cor- 
poration,'''^  to  declare  ultra  vires  and  cancel  bonds  and  a  mortgage 
securing  the  same '''  and"  in  many  other  cases.  A  trust  may  be  im- 
pressed on  property  of  the  corporation  and  an  accounting  had  of  a 
successor  to  whose  hands  it  has  wrongfully  come.''*  In  an  action  for 
inisappropriation  of  £issets  it  is  not  material  whether  a  wrong  doing 
defendant  was  or  was  not  a  director  when  it  was  done,'"  but  the  third 


E.  Co.,  199  N.  T.  268,  92  N.  E.  747, 
rev'g  131  N.  Y.  App.  Div.  306,  115  N. 
Y.  Supp.  779,  182  N.  Y.  App.  Div.  940, 
118  N.  Y.  Supp.  1097,  136  N.  Y.  App. 
Div.  934,  120  N.  Y.  Supp.  1116,  123 
N.  Y.  Supp.  1109   (mem.  dee.). 

STMelvin  v.  Lamar  Ins.  Co.,  80  HI. 
446,  22  Am.  Eep.  199.  See  Chap.  17, 
supra,  aa  to  withdrawals  of  subscrip- 
tions. 

68  Steele  Lumber  Co.  v.  Laurens 
Lumber  Co.,  98  Ga.  329,  24  S.  E.  755. 

68  Colquitt  v.  Howard,  11  Ga.  556. 

70  Illinois.  Chicago  v.  Cameron, 
120  HI.  447,  11  N.  E.  899,  aff'g  22  111. 
App.  91. 

Mississippi.  Hinds  &  Adams  Coun- 
ties V.  Natchez,  J.  &  C.  E.  Co.,  85 
Miss.  599,  107  Am.  St.  Eep.  305,  38 
So.  189. 

Nebraska.  McLeod  v.  Lincoln  Med- 
ical College,  69  Neb.  550,  98  N.  W. 
672,  96  N.  "W.  265. 

New  York.  Jacobs  v.  Mexican  Su- 
gar Eefining  Co.,  104  App.  Div.  242, 
93  N.  Y.  Supp.  776;  Currier  v.  New 
York,  W.  S.  &  B.  E.  Co.,  35  Hun  355. 

South  Dakota.  Loftu3  v.  Farmers' 
Shipping  Ass'n,  8  S.  D.  201,  65  N.  W. 
1076. 

71  Burbank  v.  Dennis,  101  Cal.  90,  35 
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Fae.  995;  Exter  v.  Sawyer,  146  Mo. 
302,  47  S.  W.  951;  Atwool  v.  Merry- 
weather,  L.  E.  5  Bq.  464,  note. 

Compare  Boss  v.  Harbottle,  2  Hare 
461.    See  Chap.  5,  supra,  on  Fromoters. 

72 People's  Sav.  Bank  v.  Colorado 
Min.  Exch.  Bldg.  Co.,  8  Cola.  App.  354, 
46  Pac.  620;  Wilcox  v.  Bickel,  11  Neb. 
154. 

73  Chicago  v.  Cameron,  22  111.  App. 
91,  aff'd  120  HI.  447,  11  N.  E.  899. 

Intervention  may  be  permitted  to 
stockholders  and  bondholders  in  a 
proper  case  where  ,suit  is  brought  to 
foreclose  a  mortgage  on  the  corporate 
property  by  the  holder  of  such  mort- 
gage.   See  §  4055,  supra. 

74  Grant  v.  Cobre  Grande  Copper 
Co.,  193  N.  Y.  306,  86  N.  E.  34,  rev'g 
126  N.  Y.  App.  Div.  750,  111  N.  Y. 
Supp.  386,  59  N.  Y.  Mise.  1,  111  N.  Y. 
Supp.   1089. 

76  Meredith  v.  Art  Metal  Const.  Co., 
97  N.  Y.  Misc.  69,  161  N.  Y.  Supp.  1. 

The  gist  of  such  an  action  is  to  re- 
dress injury  to  the  corporation  and 
not  alone  to  charge  directory  who  have 
been  remiss.  Meredith  v.  Art  Metal 
Const.  Co.,  97  N.  Y.  Misc.  69,  161 
N.  Y.  Supp.  1. 
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party  must  have  been  a  party  in  something  more  than  mere  knowl- 
edge.''^ 

§4067.  Prerequisites  and  conditions  to  suit  by  stockholder — In 
general.  It  is  not  only  necessary  that  the  cause  of  action  be  mature 
in  favor  of  the  corporation,'"  but  that  all  of  the  conditions  to  the  stock- 
holder's  suing  be  performed  as  weU,  such  as  request  on  the  corporate 
authorities  to  act  and  their  refusal  or  unwillingness,''^  and  where 
plaintiff  as  stockholder  can  control  and  remove  the  wrongdoing  officer, 
he  must  exhaust  that  recourse.'"  In  addition,  since  the  suit  is  in  its 
nature  equitable,  plaintiff  must  have  done  or  offered  to  do  equity  to  the 
defendants  *°  or  the  corporation  *^  if  equity  is  due.  Whether  on  suing 
to  set  aside  a  transaction  there  should  be  a  restitution  or  offer  by 
plaintiff  to  restore  benefits  received  depends  on  whether  that  is  neces-. 
sary  to  make  out  a  cause  of  action  to  him.  If  it  is,  then  he  must 
restore  what  came  to  him  of  value.*^    In  cancellation  and  rescission 


78  A  bank  is  not  liable  for  misap- 
plication merely  because,  without 
fraud,  it  knew  for  what  purpose  the 
money  lent  was  to  be  used.  Beckett 
V.  Planters '  Compress  &  Bonded  Ware- 
house Co.,  107  Miss.  305,  65  So.  275. 

TT  That  the  wrong  to  it  must  be  ac- 
complished or  threatened,  see  §  4061, 
supra. 

78  See  §4053,  supra,  §§4068,  4069, 
infra. 

79  Bill  for  receiver  on  ground  of  in- 
solvency due  to  mismanagement  is 
bad  where  plaintiff  appears  to  have 
sufficient  stock  to  apply  under  the 
statute  to  wind  up  the  corporation, 
or,  with  other  friendly  stock,  to  oust 
offending  officers  under  another  stat- 
ute. Ward  V.  Hotel  Eandolph  Co., 
65  W.  Va.  721,  63  S.  E.  613. 

80  Repayment  of  advances  fraudu- 
lently made  by  a  codefendant  need 
not  be  tendered.  Holt  v.  California 
Development  Co.,  161  Fed.  3. 

Stockholders  need  not  tender  back 
consideration  which  they  do  not  have, 
and  where  there  was  no  real  consid- 
eration passed.  Citizens'  Savings  & 
Trust  Co.  V.  Illinois  Cent.  B.  Co.,  182 
Ted.  607,  rev'g  173  Fed;  556. 

Majority   holder   in    control   is   not 


entitled  to  repayment  or  offer  thereof 
where  the  money  paid  Dy  him  forr  cor- 
porate property  is  in  the  treasury  or 
to  the  repayment '  of  money  spent  in 
working  its  mines,  where  he  took  the 
product.  Franklin  v.  Havalena  Min. 
Co.,  16  Ariz.  200,  141  Pae.  727. 

The  complaint  need  not  contain  such 
an  offer  if  it  does  not  show  anything 
due  to  defendant.  See  Franklin  v. 
Havalena  Min.  Co.,  16  Ariz.  200,  141 
Pac.  727,  and  §  4071,  infra. 

Defense  that  plaintiff  has  but  small 
holdings  or  unsubstantial  interest,  see 
§  4077,  infra. 

81  One  cannot  complain  of  failure  to 
collect  subscriptions  when  he  himself 
is  resisting  a  suit  for  that  purpose. 
Von  Schlemmer  v.  Keystone  Life  Ins. 
Co.,  121  La.  987,  46  So.  991. 

82  There  must  be  a  wrong  to  the 
plaintiff  as  well  as  to  the  corporation. 
Hence  where  the  plaintiff  suffered  no 
legal  injury  because  his  testator  com- 
promised the  wrong,  the  action  can- 
not be  maintained  in  the  corporate 
behalf  without  fixing  the  wrong  by 
offer  of  restitution.  Babcock  v.  Far- 
well,  245  HI.  14,  137  Am.  St.  Kep. 
284,  19  Ann.  Oas.  74,  91  N.  E.  683. 


6934 


Ch.  56] 


Stock  and  Stookholdeks 


[§4i)67- 


suits  to  annul  contracts  '^  or  transfers  to  it  **  or  from  it  and  to  re- 
cover assets  f6r  it**  restitution  must  be  offered  if  the  transaction  is 
merely  a  voidable  one;  and  payment  must  be  tendered  or  a  lien  re- 
stored where  the  effect  of  the  relief  would  be  tq  defeat  it  or  undo  a 
payment  made  previously.*®  It  is  not  necessary  where  the  relief 
prayed  is  not  rescission  but  merely  an  accounting  and  adjustment 
of  equities  of  parties  *''  and  not  where  the  transaction  was  wholly 
void.'*  Furthermore  the  rescission,  according  to  settled  principles, 
cannot  be  partial,  reserving  the  benefits  and  rejecting  the  burdens 
which  fell  to  the  plaintiffs,  but  it  must  be  entire.*^ 


83  The  corporation  must  have  re- 
turned or  offered  to  return  bonds  of  a 
foreign  corporation,  before  its  own 
bonds  given  in  exchange  for  them  can 
be  canceled.  Wrightsville  Hardware 
Co.  V.  McElroy,  254  Pa.  422,  98  Atl. 
1052. 

Where  a  loan  by  directors  was  void- 
able and  the  corporation  got  the 
money,  offer  to  repay  is  essential  be- 
fore a  judgment  on  the  loan  note 
can  be  vacated.  Burns  v.  National 
Mining,  Tunnel  &  Laud  Co.,  23  Colo. 
App.  545,  130  Pao.  1037. 

84  Offer  to  pay  the  reasonable  value 
of  land  sold  to  the  corporation  at  an 
excessive  price  by  defendant  presi- 
dent is  a  sufficient  offer  of  equity, 
where  he  has  bought  it  in  on  fore- 
closure of  the  purchase  money  mort- 
gage. Peersou  v.  Gray,  184  Ala.  312, 
63  So.  467. 

85  A  suit  by  a  minority  stockholder 
in  behalf  of  the  corporation  seeking 
to  have  annulled  a  sale  of  corporate 
property  to  the  directors  must  evince 
willingness  to  restore  the  considera- 
tion received  by  the  corporation  for 
the  property,  since  he  who  seeks  equi- 
ty must  do  equity.  Mosher  v.  Sinnott, 
20  Colo.  App.  454,  79  Pae.  742. 

86  Where  liens  on  corporate  property 
have  been  discharged  as  an  incident 
of  the  transaction  assailed,  there  must 
be  an  offer  to  restore  their  position. 
Collins  V.  Penn- Wyoming  Copper  Co., 
203  Ped.  726. 


87  Anderson  v.  Scandia  Min.  Syndi- 
cate, 26  S.  D.  558,  128  N.  W.  1016. 

Such  a  complaint  need  not  offer  to 
return  stock  illegally  issued.  Conti- 
nental Securities  Co.  v.  Belmont,  206 
N.  Y.  7,  51  L.  E.  A.  (N.  S.)  112, 
Ann.  Gas.  1914  A  777,  99  N.  E.  138, 
aff'g  150  N.  Y.  App.  Div.  298,  134 
N.  Y.  Supp.  635,  75  N.  Y.  Misc.  234, 
133  N.  Y.   Supp.  560. 

Payment  of  vendor's  lien  need  not 
be  tendered  where- defendants  bought 
the  corporation's  land  on  which  there 
v/as  a  lien,  and  the  object  of  the  bill 
is  to  adjust  all  rights  and  apply  the 
land  to  payment  of  debts  and  for  dis- 
tribution. Canadian  Country  Club  v. 
Johnson,  —  Tex.  Civ.  App.  — ,  176  S. 
W.  835. 

88  McDermont  v.  Anaheim  Union 
Water  Co.,  124  Cal.  112,  56  Pac.  779. 

Repayment  on  a  void  stock  issue 
need  not  be  tendered.  Anderson  v. 
Scandia  Min.  Syndicate,  26  S.  D.  558, 
128  N.  W.  1016. 

Not  necessary  to  cancel  wholly  il- 
legal stock  issue  or  where  plaintiff  re- 
ceived nothing  from  defendants.  An- 
derson V.  Scandia  Min.  Svndicate,  26 
S.  D.  558,  128  N.  W.  1016. 

89  A.  dissolved  corporation  was  in 
the  hands  of  a  receiver.  In  an  action 
brought  by  the  stockholders  against 
the  directors  for  mismanagement, 
averment  was  made  of  refusal  to  sue 
on  the  part  of  the  receiver  and  that 
through  the  fraud  of  the  directors  the 
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§  4068.  —  Demand  on,  and  refusal  by  corporation  to  sue.  Subject 
to  the  discretion  of  the  corporate  authorities,  fairly  exercised,  to  sue 
or  not  to  sue,®"  the  rule  may  be  said  to  be  unvarying  that  before 
the  stockholder  may  sue  for  the  corporation  or  to  redress  its  wrongs, 
he  must  have  requested  it  to  sue  or  redress  them  by  means  at  its 
hands,  and  it  must  have  refused  to  do  so,  or,  what  is  equivalent,  there 
must  be  such  a  condition  of  hostile  control  or  futility  of  making 
request  that  one  is  dispensed  with.®^     This  applies  only  where  the 


receiver  had  been  induced  to  request 
from  the  court  an  order  approrving  a 
certain  agreement,  a  portion  of  which 
provided  for  the  release  from  personal 
liability  of  the  directors,  the  prayer 
,  being  for  the  cancellation  of  this  por- 
tion at  the  order.  The  order  con- 
tained provisions  imposing  upon  the 
directors  certain  obligations  which 
were  of  benefit  to  the  stockholder^. 
The  court  held  that  the  action  of  the 
stockholders  seeking  to  have  canceled 
a  portion  only  of  the  order  under  the 
conditions  named  could  not  be  grant- 
ed. It  was  an  attempt  to  retain  the 
benefits  of  a  compromise  while  reject- 
ing its  burdens.  Craig  v.  James,  89 
N.  T.  App,  Div.  541,  85  N.  Y.  Supp. 
583. 

90  As  to  such  discretion,  see  §  4065, 
supra. 

91  United  States.  Stewart  v.  Wash- 
ington &  A.  Steamship  Co.,  187  U.  S. 
466,  47  L.  Ed.  261;  Hawes  v.  Oakland, 
104  U.  S.  450,  26  L.  Ed.  827;  Kelly  v. 
Dolan,  218  Fed.  966;  Brinckerhoff  v. 
Roosevelt,  131  Fed.  955. 

Colorado.  Holmes  v.  Jewett,  55 
Colo.  187,  134  Pac.  665;  Morgan  v. 
King,  27  Colo.  539,  63  Pac.  416;  Smith 
V.  Bulkley,  18  Colo.  App.  227,  70  Pae. 
958. 

Georgia.  Proctor  v.  Piedmont  Port- 
land Cement  &  Lime  Co.,  134  Ga.  391, 
67  S.  E.  942. 

Indiana.  Marcovich  v.  O'Brien,  — 
Ind.  App.  — ,  114  N.  E.  100;  Wright  v. 
Floyd,  43  I-nd.  App.  546,  86  N.  E.  971. 

Iowa.  Eeed  v.  Hollingsworth,  157 
Iowa  94,  135  N.  W.  37. 


Kansas.  Fry  v.  Eush,  63  Kan.  429, 
65  Pac.  701. 

Kentucky.  Burley  Tobacco  Co.  v. 
Vest,  165  Ky.  762,  178  S.  W.  1102; 
Lebus  V.  Stansifer,  154  Ky.  444, 
157  S.  W.  727;  Chilton  v.  Bell  County 
Coke  &  Improvement  Co.,  153  Ky.  775, 
156  S.  W.  889;  Gilman  v.  German  Lith- 
ographic Stone  Co.,  152  Ky.  606,  153 
S.  W.  996. 

Massachusetts.  Von  Arnim  v. 
American  Tube  Works,  188  Mass.  515, 
74  N.  E.  680. 

Missouri.  Vogeler  v.  Punch,  205 
OVto.  558,  103  S.  W.  1001;  Butler  v. 
Hydro-Pneumatic  Sprinkler  &  Manu- 
facturing Co.,  —  Mo.  App.  — ,  190  S. 
W.  921. 

Montana.  Deschamps  v.  Loiselle,  50 
Mont.   565,  148   Pac.   335. 

New  York.  Continental  Securities 
Co.  V.  Belmont,  206  N.  Y.  7,  51  L.  E. 
A.  (N.  S.)  112,  Ann.  Cas.  1914  A  777, 
99  N.  E.  138,  aff'g  150  App.  Div.  298, 
134  N.  Y.  Supp.  635,  75  Misc.  234, 
133  N.  Y.  Supp.  560;  Palhemus  v. 
Polhemus,  108  App.  Div.  353,  95  N.  Y. 
Supp.  325;  Bowne  v.  Smith,  44  Misc. 
575,  90  N.  Y.  Supp.  204. 

Oklahoma.  Starr  v.  Heald,  28  Okla. 
792,  116  Pac.  188. 

Pennsylvania.  Law  v.  Fuller,  217 
Pa.  439,  66  Atl.  754. 

South  Dakota.  Whitney  v.  Hazzard, 
18  S.  D.  490,  101  N.  W.  346. 

Virginia.  Virginia  Passenger  & 
Power  Co.  v.  Fisher,  104  Va.  121,  51 
S.  E.  198. 

Washington.    Elliott  v.  Puget  Sound 
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suit  is  a  technical  stockholders'  suit,  and  not  to  individual  suits  ^^ 
or  dissolution  and  winding  up  suits.'* 

Where,  as  ordinarily,  the  stockholders  of  a  corporation  have  no 
control  of  its  business  except  through  an  annual  election  of  officers, 
a  refusal  of  those  officers  to  sue  is  sufficient  to  authorize  a  suit  by 
a  stockholder  without  resort  to  stockholders ;  '*  but  by  one  doctrine 
it  must  appear  not  merely  that  the  directors  or  other  managing 
officers  are  parties  to  the  frauds  or  other  wrongs  complained  of,  or 
that  they  cannot  or  will  not  sue  for  redress,  or  take  other  proper 
action  to  remedy  the  same,  but  also  that  redress  or  relief  cannot  be 
obtained  at  all  or  in  time  by  application  to  and  action  by  the  stock- 
holders, who  have  the  power  to  control  the  directors  or  managing 
officers,  or  to  remove  them  and  appoint  others  in  their  place,  who  will 
take  proper  action ;  or  else  it  must  be  shown  that  the  majority  of  the 
stockholders  are  in  collusion  with  the  guilty  officers,  or  that,  for 
some  other  reason,  an  effort  to  obtain  relief  through  them  would  be 
useless.'*    An  accurate  statement  of  the  rule  is  that  the  governing 


Wood  Products  Co.,  52  Wash.  637,  101 
Pae.  228. 

Wisconsin.  Donnelly  v.  Sampson, 
1?5  Wis.  368,  115  N.  W.  1089. 

Wyoming.  Smith  v.  Stone,  21  Wyo. 
«2,  128  Pae.  612. 

See  other  cases  cited  infra,  this  sec- 
tion and  section  fallowing,  and  in 
§  4085,  infra. 

"The  decisions  are  clear  and 
pointed,  fully  establishing  the  doc- 
tiine  that  a  stockholder  has  not  the 
right  to  bring  an  action  in  his  own 
name  against  oflieers  otf  a  corporation 
for  fraudulent  acts  or  waste  of  the 
corporate  property,  unless  such  cor- 
poration, or  its  officers,  upon  being 
applied  to  for  such  purpose  by  the 
stockholder,  refuses  to  prosecute,  or 
unless  it  appears  that  a  request  to 
prosecute  would  be  useless. ' '  Doud  v. 
Wisconsin,  P.  &  S.  By.  Co.,  65  Wis. 
108,  56  Am.  Eep.  620,  25  N.  W.  533. 

82  In  them  no  demand  is  proper  or 
necessary.     See    §  4050,  supra. 

93  Minona  Portland  Cement  Co.  v. 
Reese,  167  Ala.  485,  52  So.  523. 

94  Brewer  v.  Boston  Theatre,  104 
Mass.  378;  Shaw  v.  Staight,  107  Minn. 


152,  20  L.  B.  A.  (N.  S.)  1077,  119  N. 
W.  951;  Planten  v.  National  Nassau 
Bank  of  New  York,  174  N.  T.  App. 
Div.  254,  160  N.  Y.  Supp.  297,  aff'g 
93  N.  Y.  Misc.  344,  157  N.  Y.  Supp. 
31. 

But  failure  to  invite  stockholders 
to  act  and-  keeping  the  proposed  suit 
secret  from  them  may  be  evidence 
that  the  corporate  remedies  were  not 
exhausted.  Holmes  v.  Jewett,  55 
Colo.  187,  134  Pae.  665. 

96  United  States.  Hawes  v.  Oak- 
land, 104  TJ.  S.  450,  26  L.  Ed.  827. 

AU^bama.  Tuscaloosa  Hfg.  Co.  v. 
Cox,  68  Ala.  71. 

West  Virginia.  Eathbone  v.  Park- 
ersburg  Gas  Co.,  31  W.  Va.  798,  8  S. 
E.  570. 

Wisconsin.  Doud  v.  Wisconsin,  P. 
&  S.  Ey.  Co.,  65  Wis.  108,  56  Am.  Kep. 
620,  25  N.  W.  533. 

England.  Eoss  v.  Harbottle,  2  Hare 
461;  Mozley  v.  Alston,  1  Phil.  Ch.  800 

Canada.  McMurray  v.  Northern  Ey. 
Co.,  22  Grant  Ch.  476. 

Where  directors  of  a  bank  purchase 
stock,  which  is  paying  large  dividends, 
from  the  corporation,  a  minority  stock- 
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body,  whatever  it  is  respecting  the  particular  matter  of  grievance, 
should  be  appealed  to ;  and  ordinarily  this  is  the  directors,*^  but  in  a 
fraternal  association  was  held  to  be  the  grand  lodge." 

The  English  and  apparently  some  American  cases  make  a  distinc- 
tion, that  without  any  such  request  and  refusal  a  single  stockholder 
may  sue  to  enjoin  a  corporation  from  committing  an  ultra  vires  act 
or  misapplying  its  funds.^* 


holder  may  institute  action  to  have 
the  sale  annulled,  the  bank  directors 
having  voted  down  a  motion  to  in- 
stitute suit  and  there  being  not 
enough  dissenting  stockholders  to 
cause  a  new  election  of  directors. 
Morgan  v.  King,  27  Colo.  539,  63  Pac. 
416. 

96  No  demand  on  stockholders  need 
he  made  a*  they  are  noi;  the  governing 
body  in  affairs  of  management.  Con- 
tinental Securities  Co.  v.  Belmont,  206 
N.  Y.  7,  51  L.  E.  A.  (N.  S.)  112,  Ann. 
Cas.  1914  A  777,  99  N.  E.  138,  aff'g 
150  N.  Y.  App.  Div.  298,  134  N.  Y. 
Supp.  635,  75  N.  Y.  Misc.  234,  133 
N.  Y.  Supp.  560.  See  also  Chap.  41, 
supra. 

Since  the  liquidating  committee  of  a 
national  bank  in  voluntary  dissolu- 
tion does  not  displace  the  governing 
power  of  the  directors,  demand  need 
not  be  made  on  it,  but  must  be 
made  on  the  directors  or  the 
corporation.  Planten  v.  National 
Nassau  Bank  of  New  York,  174  N.  Y. 
App.  Div.  254,  160  N.  Y.  Supp.  297, 
afE'g  93  N.  Y.  Misc.  344,  157  N.  Y. 
Supp.  31. 

97  In  an  insurance  society  composed 
of  grand  and  local  lodges  with  an 
"endowment  board"  in  control  of 
funds,  the  grand  lodge  to  which  the 
members  of  the  endowment  board  are 
answerable  must  be  resorted  to  before 
a  member  of  a  local  lodge  can  sue  for 
misuse  of  funds.  Howze  v.  Harrison, 
165  Ala.  150,  51   So.  614. 

98  March  v.  Eastern  E.  Co.,  43  N.  H. 
515;  Davis  v.  Congregation  Beth 
Tephila   Israel,   40   N.   Y.    App.    Div. 


424,  57  N.  Y.  Supp.  1015  (questioning 
whether  demand  to  sue  is  not  pre- 
requisite, but  holding  it  was  shown  to 
be  futile  to  do  so);  Hoole  v.  Great 
Western  E.  Co.,  3  Ch.  App.  262;  Tom- 
kinson  v.  Southeastern  Ey.  Co.,  35 
Ch.  Div.  675;  Simpson  v.  Westminster 
Palace  Hotel  Co.,  8  H.  L.  Cas.  712: 
Eussell  V.  Wakefield  Waterworks  Co., 
L.  E.  20  Eq.  474,  per  Sir  G.  Jessel, 
M.   E. 

This  doctrine  is  said  to  have  the 
support  of  respectable  authority,  but 
the  court  did  not  adopt  it  in  Shaw  v. 
Staight,  107  Minn.  152,  20  L.  E.  A. 
(N.  S.)  1077,  119  N.  W.  951.  But  see 
Stebbins  v.  Perry  County,  167  111.  567, 
47  N.  E.  1048,  rev'g  66  111.  App.  427, 
where  it  was  said  that  a  stockholder 
need  not  make  demand  where  repara- 
tion was  sought  for  an  illegal  issue 
of  stock  beyond  the  corporate  powers. 
The  force  of  this  dictum  is  weakened 
by  the  fact  th^at  the  action  appears 
to  have  been  gromnded  on  an  individ- 
ual wrong  to  the  stockholder  by  put- 
ting out  spurious  stock  with  rights 
equal  to  his  own.  It  was  on  this 
wrong  that  he  sued. 

It  is  said  in  a  recent  North  Carolina 
ease  that"  "it  is  settled  that  an  action 
can  be  brought  by  a  creditor  or  stock- 
holder against,  the  officers,  including 
directors,  of  a  corporation,  for  losses 
resulting  from  their  fraud  or  negli- 
gence, without  having  first  applied  to 
the  corporation  to  bring  such  action." 
Braswell  v.  Pamlico  Insurance  & 
Banking  Co.,  159  N.  C.  628,  42  L.  B.  A, 
(N.  S.)  101,  75  S.  E.  813..  In  the  fore- 
going   case    the    authorities    cited   by 
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The  same  requirement  of  demand  and  refusal  applies  to  religious 
corporations  whose  members  desire  to  sue  in  their  behalf." 

The  notice  and  request  ought  to  point  out  the  persons  to  be  sued,^ 
and  should  describe  all  the  causes  of  action  which  it  intended  to 
assert,^  and  should  be  addressed  to  the  directors  or  governing  body 
and  not  merely  to  the  executive  officers  ^  or  to  the  stockholders  alone.* 

A  reasonable  time  for  investigation  and  action  by  the  directors 
should  be  given  unless  occasion  for  haste  is  shown.* 

Either  an  express  refusal  or  one  implied  from  the  inaction  of  the 


the  court  for  this  statement  do  not 
support  it,  at  least  in  its  broadly 
worded  form.  The  action,  was  for  tort 
in  causing  a  purchase  by  defendant 
banking  corporation  of  certain  shares 
in  another  corporation,  and  voting 
them  in  harmony  with  shares  owned 
by  individual  defendants.  The  facts 
would  warrant  classing  this  decision 
with  those  which  dispense  with  a  de- 
mand on  a  hostile  majority  but  it  is 
not  based  on  that  ground. 

Where  vital  and  fundamental 
change  is  threatened  no  request  is 
necessary.  Macon  Gas  Co.  v.  Eiohter, 
143  Ga.  397,  85  S.  E.  112. 

It  seems  that  all  these  cases  might 
well  have  based  their  decisions  on 
the  principle  that  demand  is  dispensed 
with  where  it  would  be  futile  or  for 
other  reason  useless  or  harmful  to 
plpntifE's  cause  of  action.  If  so,  the 
distinction  made  in  the  text  is  unreal 
and  the  cases  merely  illustrate  a  phase 
of  the  general  rule.     See  §  4070,  infra. 

99Horst  V.  Traudt,  43  Colo.  445,  96 
Pae.  259. 

1  Inferential  statements  do  not  suf- 
fice. Pellio  V.  Bulls  Head  Coal  Co., 
231  Pa.  157,  80  Atl.  71. 

2  Causes,  of  action  not  included  in 
the  demand  cannot  be  litigated.  Bab- 
cock  V.  Farwell,  245  111.  14,  137  Am. 
St.  Eep.  284,  19  Ann.  Cas.  74,  91  N. 
E.  683. 

Eefusal  to  sue  for  cancellation  of  a 
contract  is  not  equivalent  to  refusal 
to  sue  for  breach  or  other  wrong  un-  , 


der  it.  Babcock  v.  Farwell,  245  111. 
14,  137  Am.  St.  Rep.  284,  19  Ann.  Cas. 
74,  91  N.  B.  683. 

3  Not  only  to  president  and  secre- 
tary. Brandt  v.  Mcintosh,  47  Mont. 
70,  130  Pac.  413. 

To  the  president  and  attorney  alone 
v/as  not  sufS.cient.  Pellio  v.  Bulls 
Head  Coal  Co.,  231  Pa.  157,  80  Atl.  71. 

A  demand  sufficient  to  entitle 
stockholders  to  maintain  action  in  the 
corporate  behalf  was  deemed  to  have 
been  made  where  two  of  the  directors 
signed  the  demand,  and  the  demand 
was  then  served  upon  the  remaining 
two  directors,  one  of  them  being  the 
defendant  and  at  the  time  secretary 
and  the  only  officer  which  the  corpo- 
ration then  had.  The  Telegraph  v. 
Lee,  125  Iowa  17,  98  N.  W.  364. 

4  Appeal  to  stockholders  and  not  to 
the  directors  is  bad  unless  shcrwing  is 
made  that  an  appeal  to  the  directors 
would  have  been  vain.  Smiley  v.  New 
Eiver  Co.,  72  W.  Va.  221,  77  S.  B.  976. 

6  One  week 's  notice  (five  business 
days)  by  mail  to  twenty-three  direc- 
tors living  in  different  states  and 
towns  is  not  a  reasonable  time  to  sup- 
port a  stockholders'  suit  for  losses 
ramifying  thrcragh  prolonged  and  in- 
tricate transactions  by  a  railroad 
Company  in  purchasing  street  railway 
and  steamship  lines  and  the  making 
of  alleged  ultra  vires  investments. 
Bartlett  v.  New  York,  N.  H.  &  H.  E, 
Co.,  221  Mass.  530,  109  N,  E.  452, 
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corporate  authorities  after  being  requested  to  act  will  suflSce  as  a 
refusal.^ 

§  4069.  —  Under  federal  practice;  94th.  Equity  Rule  (New  Equity 
Rule  27) .  The  right  to  maintain  such  a  suit  was  regulated  by  Equity- 
Rule  94,  adopted  by  the  Supreme  Court  of  the  United  States  for  the 
purpose  of  guarding  against  collusion  of  parties  for  the  purpose  of 
bringing  cases  within  the  jurisdiction  of  such  courts.  This  rule  was 
as  follows :  ' '  Every  bill  brought  by  one  or  more  stockholders  in  a 
corporation,  against  the  corporation  and  other  parties,  founded  on 
rights  which  may  properly  be  asserted  by  the  corporation,  must  be 
verified  by  oath,  and  must  contain  an  allegation  that  the  plaintiff  was 
a  shareholder  at  the  time  of  the  transaction  of  which  he  complains, 
or  that  his  share  had  devolved  on  him  since  by  operation  of  law ;  and 
that  the  suit  is  not  a,  collusive  one  to  confer  on  a  court  of  the  United 
States  jurisdiction  of  a  case  of  which  it  would  not  otherwise  have 
cognizance.  It  must  also  set  forth  with  particularity  the  efforts  of 
the  plaintiff  to  secure  such  action  as  he  desires  on  the  part  of  the 
managing  directors  or  trustees,  and,  if  necessary,  of  the  shareholders, 
and  the  causes  of  his  failure  to  obtain  such  action."  This  is  now 
New  Equity  Rule  27,  in  which  are  added  the  words,  "or  the  reasons 
for  not  making  such  effort."  The  rule  was  evoked  by  the  case  of 
Hawes  v.  Oakland,''  and  was  not  designed  to  lay  down  merely  tech- 
nical prerequisites,  but  to  protect  the  courts  and  enable  the  court 
viewing  the  bill  as  an  entirety  to  say  whether,  in  all  the  circumstances, 

6  Kavanaugh       v.       Commonwealth  poration,  distinguished  from  the  mere 

Trust   Co.    of   New   York,  103   N.   Y.  acts  of  the  directors  of  it,  that  they 

App.    Div.    95,   92    N.   Y.    Supp.    543.  have  approved  of  -what  has  been  done, 

And  the  filing  of  a  hostile  oross-com-  and    have    allowed    a    long    time    to 

plaint  was  held  to  waive  the   objec-  elapse    without    interfering,    so    that 

tion  that  there  was  no   previous  de-  they  do  not  intend  and  are  not  will- 

mand.    Dundon  v.  McDonald,  146  Gal.  ing   to   sue.     In    all   those    cases   the 

585,  80  Pac.  1034.  '  same   doctrine   applies,  and  the  indi- 

"It  is  not  necessary  that  the  cor-  vidual   corporator   may   maintain   the 

poration   should   absolutely  refuse  by  suit."     Sir  6.  Jessel,  M.  R.,  in  Eus- 

vote  at  the  general  meeting,  if  it  can  pell    v.    Wiakefield    "Waterworks    Co., 

be  shewn  either  that  the  wrong-doer  L.  E.  20  Eq.  474. 

had  command  of  the  majority  of  the  7  Hawes  v.  Contra  Costa  Water  Co., 
votes,  so  that  it  would  be  absurd  to  104  U.  S.  450,  26  L.  Ed.  827.  See  Del- 
call  the  meeting;  or  if  it  can  be  shewn  aware  &  H.  Co.  v.  Albany  &  S.  E.  Co., 
that  there  has  been  a  general  meeting  213  TJ.  S.  435,  53  L.  Ed.  862;  Corbus 
substantially  approving  of  what'  has  v.  Alaska  Treadwell  Gold  Min.  Co., 
been  done;  or  if  it  can  be  shewn  from  187  U.  S.  455,  47  L.  Ed.  256. 
the  acts  of  the  corporation  as  a  cor- 
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plaintiff  has  made  a  case  of  wrongdoing  on  the  part  of  the  corpora- 
tion and  its  directors  and  injury  to  himself.'  Expounding  it  the 
federal  Supreme  Court  said :  "It  must  not  be  understood  that  a  mere 
technical  compliance  with  the  foregoing  rule  is  sufficient  and  pre-* 
eludes  all  inquiry  as  to  the  right  of  the  stockholder  to  maintain  a  bill 
against  the  corporation.  This  court  will  examine  the  bill  in  its  en- 
tirety and  determine  whether,  under  all  the  circumstances,  the  plain- 
tiff has  made  such  a  showing  of  wrong  on  the  part  of  the  corporation 
or  its  officers  and  injury  to  himself  as  will  justify  the  suit.  The 
directors  represent  all  the  stockholders  and  are  presumed  to  act 
honestly  and  according  to  their  best  judgment  for  the  interests  of  all. 
Their  judgment  as  to  any  matter  lawfully  confided  to  their  dis- 
cretion may  not  lightly  be  challenged  by  any  stockholder  or  at  hi? 
iastance  submitted  for  review  to  a  court  of  equity.  The  directors 
may  sometimes  properly  waive  a  legal  right  vested  in  the  corporation 
in  the  belief  that  its  best  interests  will  ibe  promoted  by  not  insisting 
on  such  right.  They  may  regard  the  expense  of  enforcing  the  right 
or  the  furtherance  of  the  general  business  of  the  corporation  in  de- 
termining whether  to  waive  or  insist  upon  the  right.  And  a  court  of 
equity  may  not  be  called  upon  at  the  appeal  of  any  single  stock- 
holder to  compel  the  directors  or  the  corporation  to  enforce  every 
right  which  it  may  possess,  irrespective  of  other  considerations.  It  is 
not  a  trifling  thing  for  a  stockholder  to  attempt  to  coerce  the  directors 
of  a  corporation  to  an  act  which  their  judgment  does  not  approve, 
or  to  substitute  his  judgment  for  theirs. ' '  * 

In  a  federal  ease  the  court  said:  "To  entitle  the  stockholder  to 
relief,  it  is  not  enough  that  the  governing  body  has  refused  to  act, 
or  that  the  refusal  evinces  mistaken  judgrdent.  The  stockholder  who 
seeks  redress  as  to  any  corporate  act  which  the  charter  permits  the 
corporation  to  perform  must  show  either  that  the  governing  body  is 
so  disorganized  that  it  cannot  act;  or  that  it  is  interested  adversely 
to  the  corporation,  or  under  the  dominion  of  those  who  are;  or  will 
be  required  to  disapprove  its  own  breaches  of  trust,  as  distinguished 
from  mistakes  or  errors  of  judgment ;  or  that  its  refusal  will  endanger 
the  rights  and  franchises  of  the  corporation,  or  result  in  irreparable 
loss  and  injury;  or  that  its  attitude,  under  the  situation  presented 
by  the  bill,  discloses  negligence  or  indifference  to  the  interest  of  the 
corporation  in  such  degree  as  amounts  to  the  practical  equivalent 

8  Delaware   &  H.   Co.  v.   Albany  &      Min.  Co.,  187  IT.  S.  455,  47  L.  Ed.  256. 
S.  E.  Co.,   213  U.  S.   435,   53  L.  Ed.  9  Corbus  v.  Alaska  Treadwell  Gold 

862;  Corbus  v.  Alaska  Treadwell  Gold      Min.  Co.,  187  XT.  S,  455,  47  L.  Ed.  256. 
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of  bad  faith ;  or  else  bring  forward  other  pertinent  facts  which  chal- 
lenge and  impeach  the  fitness  of  the  governing  body  to  properly  decide 
the  question  at  issue.  Even  then,  if  the  case  will  admit  of  delay, 
the  complaining  stockholder  must  appeal  from  the  decision  of  the 
directors  to  the  body  of  the  stockholders  at  large,  and  the  facts 
averred  in  the  bill  must  plainly  put  them  in  the  wrong,  before  the 
court  will  feel  authorized  to  enterta,in  the  complaint  of  the  stock- 
holder."" 

The  rule  applies  only  to  technical  stockholders'  suits  and  not  to 
those  in  which  the  stockholder  sues  on  his  individual  rights.^^  Being 
given  a  practical  operation,  it  does  not  require  an  obviously  futile 
resort  to  a  hostile  majority,  that  affording  a  reason  for  not  making 
the  eifort,^^  but  the  effort,  if  called  for,  must  be  shown  to  have  been 
unsuccessful.^^  The  rule  embraces  cases  founded  on  a  wrong  to  the 
corporation  from  unconstitutional  legislation,^*  and  it  is  no  "reason 
for  not  making  such  effort,"  that  directors  and  officers  will  unwill- 


lOKessler  v.  Ensley  Co.,  123  Fed. 
546. 

11  A  stockholder  brought  suit  in  the 
federal  court  against  his  corporation 
for  the  appointment  of  a  receiver  tod 
the  winding  up  of  its  affairs.  Allega- 
tion was  made  that  it  no  longer  ac- 
tively conducted  business  or  elected 
officers  or  directors  and  that  it  wa^ 
largely  indebted.  This  suit  the  court 
held  was  not  founded  on  rights  which 
should  be  primarily  asserted  by  the 
corporation  only  within  equity  rule 
number  94  and  that  the  maintenance 
of  such  suit  by  the  stockholder  did 
not  require  compliance  by  him  with 
the  provisions  thereof.  The  court 
said  that  '  the  action  vfas  one 
against  the  corporation  rather  than 
one  founded  on  rights  which  might 
be  asserted  by  it  and  that  the  rule 
was  in  no  way  applicable.  Briggs  v. 
Traders'  Co.,  145  Fed.  254.  To  like 
effect  see  Barcus  v.  Gates,  89  Fed.  783. 

Whenever  the  bill  is  essentially  in 
the  corporate  right,  the  rule  applies 
although  it  may  be  called  an  indi- 
vidual suit  by  plaintiff.  Smith  v. 
Chase  &  Baker  Piano  Mfg.  Co.,  197 
Fed.  466.    See  also  §  4051,  supra. 


12  Delaware  &  H.  Co.  v.  Albany  & 
S.  E.  Co.,  213  IT.  S.  435,  58  L.  Ed. 
862;  Ogden  v.  Gilt  Edge  Consol.  Mines 
Co.,  225  Fed.  723;  Field  v.  Western 
Life  Indemnity  Co.,  166  Fed.  607; 
Monmouth  Inv.  Co.  v.  Means,  151  Fed. 
159. 

A  protest,,  even  if  general,  at  a 
stockholders'  meeting  called  to  vcrte 
for  a  sale  of  corporate  property  is 
sufficient  to  dispense  with  demand 
under  the  rule,  where  the  purchaser 
owned  and  voted  a  majority  of  the 
seller's  stock.  Binney  v.  Cumberland 
Ely  Copper  Co.,  183  Fed.  650. 

The  new  rule  requiring  allegation 
orf  request,  etc.,  "or  the  reasons  for 
not  making  such  effort"  implies  that 
effort  need  not  be  made  if  there  be 
good  reasons.  Of  these  the  court 
should  judge  in  each  instance.  Dana 
v,  Morgan,  219  Fed.  313. 

13  Strang  V.   Edson,  198  Fed.  813. 
14Wathen  v.  Jackson  Oil  &  Eefin- 

ing  Co.,  235  XT.  S.  635,  59  L.  Ed.  395; 
Ex  parte  Young,  200  TT.  S.  123,  52 
L.  Ed.  714,  13  L.  R.  A.  (N.  S.)  932, 
14  Ann.  Cas.  764;  Corbus  v.  Alaska 
Treadwell  Gold  Min.  Co.,  187  V,  S, 
455,  47  L.  Ed.  256. 
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ingly-  but  through  fear  comply  with  the  invalid  statute  or  regulation 
because  of  penalties  threatened.^" 

§  4070.  —  Facts  dispensing  with  demand  and  the  like.  A  request 
or  demand  upon  the  directors  or  majority  of  the  stockholders  to  bring 
suit  or  take  other  steps  to  obtain  relief  need  not  be  made  by  a  stock- 
holder before  suing  in  his  own  behalf,  if  the  circumstances  are  such 
as  to  clearly  show  that  it  would  be  a  mere  useless  form.  No  such 
request  or  demand  is  necessary,  therefore,  as  a  general  rule,  where 
the  wrong  or  ultra  vires  act  complained  of  was  done  or  is  threatened 
by  a  majority  of  the  stockholders,  or  by  the  defendant  directors  with 
the  consent  or  approval  of  a  majority  of  the  stockholders,  or  by 
defendant  officers  who  own  a  majority  of  the  stock  or  who  otherwise 
have  control  and  are  hostile  or  adverse  in  interest  to  plaintiff's  de- 
mands.^® 


IB  Wathen  v.  Jackson  Oil  &  Refining 
Co.,  235  U.  S.  635,  59  L.  Ed.  395 ;  Ex 
parte  Young,  209  XJ.  S.  123,  52  L.  Ed. 
714,  13  L.  R.  A.  (N.  S.)  932,  14  Ann. 
Cas.  764,  (in  which  the  bill  addition- 
ally averred  demand  on  president  and 
directors)  ;  Perkins  v.  Northern  Pae. 
Ry.  Co.,  155  Fed.  445. 

16  United  States.  Delaware  &  H. 
Co.  V,  Albany  &  S.  H.  Co.,  213  U.  S. 
435,  53  L.  Ed.  862;  Universal  Savings 
&  Trust  Co.  V.  Stoneburner,  113  Eed. 
251;  Savings  &  Trust  Co.  of  Cleveland, 
Ohio  V.  Bear  Valley  Irrigation  Co., 
112  Fed.  693;  Weir  v.  Bay  State  Gas 
Co.,  91  Fed.  940;  Rogers  v.  Nashville, 
C.  &  St.  L.  Ry.  Co.,  91  Fed.  299;  Bar- 
ons V.  Gates,  89  Fed.  783;  Excelsior 
Pebble  Phosphate  Co.  v.  Brown,  74 
I'ed.  321;  Earle  v.  Seattle,  L.  S.  &  E. 
Ey.  Co.,  56  Fed.  909 ;  Sellers  v.  Phoe- 
nix Iron  Co.,  13  Fed.  20;  County  of 
Tazewell  v.  Farmers '  Loan  &  Trust  Co., 
12  Fed.  752;  Heath  v.  Erie  Ry.  Co., 
8  Blatehf.  347,  Fed.  Cas.  No.  6,306. 
Useless  where  contract  assailed  was 
made  in  bad  faith  to  cover  improper 
payments.  Dana  v.  Morgan,  219  Fed. 
313.  See  preceding  section  for  text 
of  the  New  Equity  Rule  27,  which 
implies  this  by  providing  that  efEort 


to  move  the  corporate  authorities  to 
action  must  be  made  and  shown,  or 
' '  reason  for  not  making  such  effort. ' ' 

Alabama.  Alabama  Fidelity  Mort- 
gage &  Bond  Co.  V.  Dubberly,  73  So. 
911;  King  v.  Livingston  Mfg.  Co.,  192 
Ala.  269,  68  So.  897;  Tillis  v.  Brown, 
154  Ala.  403,  45  So.  589;  Crow  v. 
i'lorence  Ice  &  Coal  Co.,  143  Ala.  541, 
39  So.  401;  Montgomery  Traction  Co. 
V,  Harmon,  140  Ala.  505,  37  So.  371; 
Jasper  Land  Co.  v.  Wallis,  123  Ala. 
652,  26  So.  659;  Bell  v.  Montgomery 
Light  Co.,  103  Ala.  275,  15  So.  569; 
George  v.  Central  Railroad  &  Banking 
Co.,  101  Ala.  607,  14  So.  752 ;  Mack  v. 
De  Bardeleben  Coal  &  Iron  Co.,  90 
Ala.  396,  9  L.  B.  A.  650,  8  So.  150; 
Nathan  v.  Tompkins,  82  Ala.  437, 
2  So.  747.  It  is  not  excused  by  show- 
ing that  the  wives  of  complainant  and 
respondent  are  sisters  and  that  they 
and  nephews  and  nieces  own  the  stock. 
Hagood  V.  Smith,  162  Ala.  512,  50  So. 
374. 

Arizona.  Fleming  v.  Black  Warrior 
Copper  Co.,  Amalgamated,  15  Ariz.  1, 
51  L.  B.  A.  (N.  S.)  99,  136  Pac.  273. 

California.  Shively  v.  Eureka  Tel- 
lurium Gold-Min.  Co.,  129  Cal.  293, 
61  Pac.  939;  Wickersham  v.  Critten- 
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Demand  is  not  excused  unless  the  directors  appealed  to  appear  to 


ileii,  106  Cal.  329,  39  Pa.  603;  Smith 
V.  Born,  96  Cal.  73,  30  Pae.  1024; 
ivloyle  V.  Landers,  21  Pae.  1133. 

Colorado.  Miller  v.  Murray,  17 
Co!o.  408,  30  Pae.  46;  Ide  v.  Bascomb, 
IS   Colo.  App.  415,  72  Pae.  62. 

Connecticut.  Starbuck  v.  Mercan- 
tile Trust  Co.,  60  Conn.  553,  24'  Atl.  32. 

Delaware.      Suit    to    cancel    illegal 


stock  by  whicli  control  is  held.  Ellis 
V.  Penn  Beef  Co.,  9  Del.  Ch.,  213, 
SO  Atl.   666. 

Illinois.  Merle  v.  Beifeld,  275  111. 
obi,  114  N.  E.  369;  Harding  v.  Amer- 
ican Glucose  Co.,  182  111.  551,  628,  64 
L.  K.  A.  738,  74  Am.  St.  Eep.  189,  223, 
55  N.  E.  577,  writ  of  error  dismissed 
187  TJ.  S.  651,  47  L.  Ed.  349;  Steb- 
bins  V.  Perry  County,  167  111.  567, 
47  N.  E.  1048,  rev'g  66  111.  App.  427; 
Green  v.  Hedeinberg,  159  111.  489,  50 
Am.  St.  Rep.  178,  42  N.  E.  851,  afC'g 
55  111.  App,  425 ;  Chicago  v.  Cameron, 
120  111.  447,  11  N.  E.  899,  afC'g  22  111. 
App.  91. 

Iowa.  Sehoening  v.  Schwenk,  112 
Iowa  733,  84  N.  "W.  916.  Compare 
Dillon  V.  Lee,  110  Iowa  156,  81  N.  W. 
245. 

Kentucky.  Burley  Tabaceo  Co.  v. 
Vest,  165  Ky.  762,  178  S.  W.  1102. 
Foui>  out  of  seven  directors  having  ad- 
verse interests.  Chilton  v.  Bell  Coun- 
ty Coke  &  Improvement  Co.,  153  Ky. 
775,  156  S.  W.  889.  Action  to  adjudge 
that  directors  defendant  were  not 
Jegally  elected.  Lebus  v.  Stansifer, 
154  Ky.  444,  157  S.  W.  727. 

Maj^land.  Not  necessary  to  request 
suit  against  agent  for  an  accounting 
where  he  is  a'lso  president,  secretary, 
treasurer  and  chief  stockholder.  Sloan 
V.  Clarkson,  105  Md.  171,  66  Atl.  18. 

Massachusetts.  Doherty  v.  Mercan- 
tile Trust  Co.,  184  Mass.  590,  69  N. 
E.  335;  Blair  v.  Telegram  Newspaper 
Cc,  172  Mass.  201,  51  N.  E.  1080; 
Bifwer  V.  Boston  Thestis,  104  Mass. 


MicUigan.  Torrey  v.  Toledo  Port- 
land Cement  Co.,  150  Mich.  86,  113 
N.  W.  580.  Futile  demand  is  not  re- 
quired by  Michigan  statute.  Robin- 
son V.  DeLuxe  Motor  Car  Co.  of  New 
Jersey,  170  Mich.  163,  135  N.  W.  897. 

Minnesota.  National  Power  &  Pa- 
per Co.  v.  Rossman,  122  Minn.  355, 
Ann.  Cas.  1914  D  830,  142  N.  W.  818; 
Pencille  v.  State  Farmers'  Mut.  Hail 
Ins.  Co.,  74  Minn.  67,  73  Am.  St.  Rep. 
326,  76  N.  W.  1026;  Eothwell  v.  Rob- 
inson, 39  Minn.  1,  12  Am.  St.  Rep.  608, 
28  N.  W.  772. 

Mississippi.  Beckett  v.  Planters' 
Compress  &  Bonded  Warehouse  Co., 
107  Miss.  305,  65  So.  275. 

Missouri.  Loomis  v.  Missouri  Pae. 
E.  Co.,  165  Mo.  469,  65  S.  W.  962; 
Hannerty  v.  Standard  Theater  Co., 
109  Mo.  297,  19  S.  W.  82.  Wrong- 
doers constituted  majority  of  directors 
and  stockholders.  Hingston  v.  Mont- 
gomery, 121  Mo.  App.  451,  97  S.  W. 
202. 

Montana.  Kleinschmidt  v.  Amer- 
ican Min.  Co.,  49  Mont.  7,  139  Pae. 
785;  McConnell  v.  Combination  Mining 
&  Milling  Co.,  30  Mont.  239,  104  Am. 
St.  Eep.  703,  76  Pae.  194;  Gerry  v. 
Bismarcli  Bank,  19  Mont.  191,  47  Pae. 
810. 

New  Jersey.  Pish  v.  Harrison,  — , 
N.  J.  Eq.  — ,  100  Atl.  185;  Stephany  v. 
Marsden,  75  N.  J.  Eq.  90,  71  Atl.  598; 
Siegman  v.  Maloney,  65  N.  J.  Eq.  372, 
54  Atl.  405;  Bohmrich  v.  Knoop,  50  N. 
J.  -Eq.  485,  27  Atl.  636;  Knoop  v. 
Bohmrich,  49  N.  J.  Eq.  82,  23  Atl.  118. 
Suit  against  directors  for  paying  divi- 
dends oiit  of  capital.  Appleton  v. 
American  Malting  Co.,  65  N.  J.  Eq. 
375,  54  Atl.  454.  Suit  against  direc- 
tors for  issuing  stock  at  overvaluation 
of  property  turned  in.  Schoenfeld  v. 
American  Can  Co.  (N.  J.  Eq.)  55  Atl. 
1044. 

New  York.  Polhemus  v.  Polhemua, 
114  App.   Div.  781,  100  N.  Y.  Supp. 
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have  control,^''  and,  on  the  other  hand,  is  excused  by  the  fact  that 
though  the  plaintiffs  are  the  majority  of  directors,  they  can  be  re 
moved  by  a  hostile  majority  of  stockholders  if  the  request  be  madCj^" 


263;  Weber  v.  Wallerstein,  111  App. 
Div.  693,  97  N.  Y.  Supp.  ,846;  Lowen- 
stein  V.  Diamond  Soda  Water  Mfg. 
Co.,  94  App.  Div.  383,  88  N.  Y.  Supp. 
313;  Miller  v.  Barlow,  78  App.  Div. 
381,  79  N.  Y.  Supp.  964;  Boaz  v.Ster- 
lingworth  By.  ■  Supply  Co.,  68  App. 
Div.  1,  73  N.  Y.  Supp.,  1039;  Davis  v. 
Congregation  Beth  Tephila  Israel,  40 
App.  Div.  424,  57  N.  Y.  Supp.  1015; 
Lawrence  v.  Weber,  65  Mise.  603,  120 
N.  Y.  Supp.  289,  madified  137  App.  Div. 
907, 122  N.  Y.  Supp  1134;  Both  v.  Bob- 
ertsou,  64  Misc.  343,  118  N.  Y.  Supp. 
351;  O'Connor  v.  Virginia  Passenger  ^ 
&  Power  Co.,  46  Mise.  530,  92^N.  Y. 
Supp.  525;  Lewisohn  Bros.  v.  Ana- 
conda Copper  Min.  Co.,  23  Misc.  31, 
50  N.  Y.  Supp.  263;  Walter  v.  F.  E. 
McAlister  Co.,  21  Misc.  747,  ^8  N.  Y. 
Supp.  26;  Meyers  v.  Scott,  oO  Hun  603, . 
2  N.  Y.  Supp.  753;  Currier  v.  New 
York,  W.  S.  &  B.  E.  Co.,  35  Hun  355. 

North  Carolina.  Coble  v.  Beall,  130 
IC.  C.  533,  41  S.'  E.  793. 

Oregon.  Wills  v.  Nehalem  CoalOo., 
52  Ore.  70,  96  Pac.  528.  Conspiracy  of 
majority  to  make  away  with  assets. 
North  V.  Union  Savings  &  Loan  Ass'n, 
59  Ore.  483,  117  Pac.  822.i> 

South  Carolina.  '  Sigwald  v.  City 
Bank,  82  S.  C.  382,  64  S.  E.  398;  Stahn 
V.  Catawba  Mills,  53  S.  C.  519,  31  S.  E. 
498. 

South  Dakota.     Loftus  v.  Farmers' 
Shipping  Ass'n,  8  S.  D.  201,  65  N.  W. 
,  1G76. 

Tennessee.  Tennessee  Mountain  Pe- 
troleum &  Mining  Co.  v.  Ayers  (Tenn. 
Ch.  App.),  43  S.  W.  744. 

Texas.  Mussina  v.  Goldthwaite, 
34  Tex.  125,  7  Am.  Bep.  281.  'Where 
fflajority  of  officers  and  some  stoek- 
holdera  claim  property  of '  corporation 
ajid  have  allowed  its  charter  to  be 
forfeited  for  nonpayment  of  franchise 


tax.  Canadian  Country  Club  v.  John- 
son, 176  S.  W.  835. 

Virginia.  Virginia  Passenger  & 
Power  Co.  v.  Fisher,  104  Va.  121,  51 
S.  E.  198, 

Washington.  Conspiracy  by  officers 
and,  exclusion  of  plaintiff  from,  corpo- 
rate books  so  that  necessary  data  con- 
cerning property  and  conditions  could 
not  be  had.  Williams  v.  Brie  Moun- 
tain Consol.  Min."  Co.,  47  Wash.  360, 
91  Pa,c.  1091. 

West  Virginia.  Crumlish  's  ,  Adm  'r 
T.  Shenandoah  Valley  B.  Co.,  28  W. 
Va.  623. 

Wisconsin.  Simon  v.  Weaver,  143 
Wis.  330,  127  N.  W.  950;  Eschweiler 
v.  Stowell,  78  Wis.  316,  23  Am.  St. 
Bep.  411,  47  N.  W.  361. 

See  also  §  2682  et  seq.,  sUpra. 

The  Wisconsin  court  says:  "Wheth- 
er any  case  falls  within  the  principle 
stated  or  not  must  be  determined  by 
its  own  particular  circumstances.  In 
that  regard  there  is  no  absolutely  cer- 
tain test.  The  trial  court  has  ccmsid- 
crable  discretion  in  the  matter." 
Doanelly  v.  Sampson,  135  Wis.  368, 
115  N.  W.  1089.  It  would  seem  that 
a  chancellor 's  discretion  is  meant,  for 
if  a  case  for  equity  is  made*  out  the 
(ioiirt  should  have  no  discretion  to 
ignore   it. 

17Adverse  interest  of  two  directors 
out  of  five  or  more  does  not  excuse 
demand  by  the  majority  holder  of 
stock  where  the  control  of  the  cor- 
poration by  the  two  is  not  shown. 
Dillon  V.  Pan-American  Theatrical 
Co.,  96  N.  Y.  Misc.  501,  160  N.  Y. 
gupp.    549. 

18  Plaintiffs  constituting  a  majority 
of  direct9rs  may  sue  as  stockholders 
where  the  majority  of  stockholders  is 
hostile  and  by  holding  a  meeting  could 
and  wofuld  have  suppressed  a  suit  in 
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or  if  the  controlling  wrongdoer  may  take  advantage  of  the  request 
by  further  obstructing  administration  of  relief.^*  "Where  the  officers 
are  usurpers^'  or  inactive  dummies,^^  the  corporation  is  disabled 
to  act  by  reason  of  receivership,  dissolution  or  the  like,^^  or  has  ceased 
to  appoint  officers  and  has  abandoned  its  business,  a  stockholder  may 
sue  for  himself  and  others  for  the  protection  of  their  rights,  without 
showing  or  alleging  a  refusal  of  corporate  officers  to  act.^'  It  is  in- 
sufficient that  no  meeting  of  the  corporation  has  been  held  for  some 
time,  and  that  the  corporate  project  has  been  abandoned.  N.^ither 
is  it  sufficient  that  the  stockholder  owns  a  majority  of  the  stock,  this 
fact  rather  weakening  than  strengthening  his  case,  inasmuch  as  it 
enables  him  to  obtain  redress  within  the  corporation.^* 

§f4071.  Defetnsea  and  objections  to  suit — In  general.  The  prin- 
ciples of  abatement  and  survival  apply  as  in  other  suits.  Thus  upon 
the  decease  of  a  corporate  officer  against  whom  suit  is  brought  for 
misappropriation  of  corporate  funds,  the  suit  survives  as  against  his 
representatives.^* 

Under  the  doctrine  that  an  action  cannot  be  brought  and  main- 
tained while  another  is  pending  for  the  same  relief  between  the 
same  parties,  but  in  such  circumstances  the  second  will  abat^;  a 
director's  suit  under  the  statute  will  not  prevent  the  bringing  of  a 
stockholders'  suit;  but  it  is  better  practice  to  stay  the  second  suit 
if  issues  to  be  tried  are  the  same.^® 

the   corporate  name.     Mason  v.  Car-  Pa.  410,  136  Am.  St.  Eep.  896,  76  Atl. 

rothers,  105  Me.  392,  74  Atl.  1030.  77. 

la-Domination   of  board  by  wrong-  22  See  §§4056,  4057,  supra. 

doer  and  the  likelihood  that  if  demand  23  Crumlish's  Adm'r  v.  Shenandoah 

were  made  he  would  further  obstruct  'Valley  B.  Co.,  28  W.  Va.  623. 

relief  by   transfers   to   innocent  pur-  It  has  been  held  that  demand  upon 

chasers.     Donnelly    v.    Sampsom,    135  and  refusal  of  a  corporation  to  sue  is 

"Wis.  368,  115  N.  W.  1089.    '  not    excused,    so    a^    to    authorize    a 

20  Demand  need  not  be  made  before  stockholder  to  sue,  by  the  fact  that 
suing  usurping  officers  for  wastey  since,  the  corporation  has  been  dissolved, 
if  there  we're  officers  acquiescing  in  where  it  was  in  existence  when  the 
the  usurpation,  it  would  be  needless,  cause  of  acticm  arose.  Dillon  v.  Lee, 
and,  if  there  were  no  officers,  it  would  110  Iowa  156,  81  N.  W.  245. 

be   impossible.     Sheehy  v.  Barry,  87  21Tevis   v.    Hammersmith,   31   Ind. 

Conn.  656,  89  Atl."  259.  App.  281,  66  N.  E.  79. 

21  Where    corporate    managers   are  3S  Von    Arnim    v.    American    Tube 
nominees  of  wrcmgdoers  and  the  por-  Works,  188  Mass.  515,  74  N.  E.  680. 
poration  has  practically  gone  into  liq-  Pleading    defenses    and    objectionn, 
nidation,  leaving  them  no  active  duties  see  §  4087,  infra. 

to  perform.     Commonwealth  Title  In-  26  Even  if  the  real  interests  are  the 

surance   &   Trust   Co.   v.   Seltzer,  227      same,  the  actions  are  different.    The 
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Prematurity  in  that  the  wrong  is  not  yet  accomplished  or  threat- 
ened/''' or  that  the  prerequisite  demand  on  the  corporation  has  not 
been  made  ^*  will  abate  the  suit,  but  this  may  be  waived  by  pleading 
to  the  complaint.^^ 

Any  defense,  affirmative  or  for  want  of  facts,  that  would  be  good 
if  the  corporation  itself  was  the  plaintiff,  is  also  good  to  the  stock- 
holders' suit,  because  of  his  standing  in  its  shoes  and  litigating  only 
its  rights.  In  addition,  the  specific  defenses  of  laches,  waiver,  ratifi- 
cation, estoppel,  limitations,  bad  motive,  want  of  interest  and  inter- 
ference with  internal  management  are  treated  in  the  following  sec- 
tions, which  see ;  ^^  and  it  is  a  defense  that  the  situation  is  one  wherein 
the  governing  body  had  discretion  which  it  has  exercised  against  a 
suit,  and  in  such  case  the  stockholder  is  bound  by  the  decision.*^  A 
defense  personal  to  the  plaintiff,  as  where  he  is  incapable  of  maintain- 
ing the  suit,  does  not  avail  where  a  competent  stockholder  has  come 
in  to  maintain  it  *^  or  where  a  co-complainant  can  do  so.'*  Want  of 
equity  by  reason  of  any  of  these  specific  defenses  will  defeat  the 
plaintiff's  suit  wholly  or  as  to  part  of  the  relief  sought,'*  and  he  may 


stockholders,  if  obliged  to  defer  suit, 
might  be  barred  by  limitations.  Loew- 
eiistein  v.  Diamond  Soda  Water  Mfg. 
Co.,  94  N  Y.  App.  Div.  383,  88  N.  Y. 
Supp.  313. 

Other  suits  should  be  stayed,  if  be- 
gun, or  a  plea  of  another  suit  pending 
may  be  put  in  to  abate  them.  Dictum 
in  Goodbody  v.  Delauey,  80  N.  J.  Eq. 
«7,  83  Atl.  988. 

That  other  proceedings  are  pending 
is  not  pleadable  in  abatement,  ■where 
such  proceedings  are  assailed  as  part 
ct  the  means  of  fraud  alleged.  Eeed 
V.  HoUiugsworth,  157  Iowa  94,  135 
N.  W.  37. 

aifgee  §4061,  supra.    " 

28  See  §§4068,  4069,  supra. 

29  A  bank  depositor  brought  action, 
against  the  bank  and  the  president 
thereof  to  have  certain  shares  of  stock 
in  another  corporation  received  by  the 
president  adjudged  to  be  the  property 
of  the  corporation.  Objection  was 
niade  that  such  action  could  not  be 
maintained  until  after  demand  on  the 
directors  to  institute  same.  The  bank 
filed  a  eross-complaint  in  the  action 
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in  which'  judgment  waa  rendered  in 
its  favor.  Thereby  the  objection 
raised  was  deemed  obviated.  Dundou 
V.  McDonald,  146  Cal.  585,  80  Pac. 
1034. 

Objection  on  the  ground  of  want  of 
proper  demand  is  waived  where  all 
directors  join  in  answer  with  the 
wrongdoer  supporting  the  acts  as- 
sailed. Kleinsehmidt  v.  American 
Min.  Co.,  49  Mont.  7,  139  Pae.  785. 

30  See   §§4072-4077,  infra. 
As  to  standing  in  its  shoes  and  suing 

on  its  rights,  see  §§  4053,  4061,  supra. 

31  See   §4065,  supra. 

32  Carver  v.  Southern  Iron  &  Steel 
Co.,  78  N.  J.  Eq.  81,  78  Atl.  240. 

As  to  the  right  of  others  to  inter- 
vene, see  §  4055,  supra. 

As  to  controlling  or  dismissing  suit 
after  others  have  come  in,  see  §  4089, 
infra. 

33Endicott  v.  Marvel,  81  N.  J.  Eq. 
378,  87  Atl.  230. 

34  See  generally  §§  4072-40'77,  infra. 

As  to  the  proper  measure  of  relief, 
see  §§  4090,  4091,  infra. 
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be  defeated  by  the  fact  that  he  is  not  an  innocent  holder  of  his  stock 
in  good  faith,'^  as  where  he  has  taken  his  stock  subsequently  to  the 
wrong  complained  of  ,^®  or  has  not  done  or  offered  to  do  equity,*'  or  is 
inferior  in  equity  to  others  interested  and  affected,**  or  refuses  ade- 
quate and  proper  relief  under  a  statute.*® 

The  courts  will  not  aid  a  stockholder  in  a  corporation  for  an  illegal 
object*"  or  if  his  hands  are  unclean  in  respect  to  the  thing  com- 
plained of.*^ 

The  complaint  is  objectionable  and  cannot  withstand  a  demurrer, 
if  there  is  a  misjoinder  of  causes  of  action  or  of  parties,  or  if  it  is 
multifarious.** 


§  4072.  —  Laches,  estoppel,  ratification  or  compromise — ^In  general. 

Even  when  a  stockholder  would  otherwise  be  entitled  to  maintain 
a  suit  in  equity  under  the  principles  stated  in  the  preceding  sections, 
his  right  to  relief  may  be  barred  by  laches,  or  he  may  be  estopped 
to  complain  by  reason  of  acquiescence,  consent  or  participation  in 
the  acts  complained  of.  The  essential  basis  of  all  these  is  equitable 
estoppel.**    In  a  leading  case  a  distinction  was  attempted,  however, 


35  The  right  to  rescission  or  injunc- 
tion cannot  be  claimed  against  other 
iiinocent  shareholders  and  bondhold- 
ers by  one  who  is  himself  not  an 
innocent  holder  and  who  stands  alone. 
Johnson  v.  United  Bys.  Co.  of  St. 
Louis,  227  Mo.  423,  127  S.  W.  63. 

36  See  §  4060,  supra. 

37  Necessity  of  doing  or  offering 
equity,  see   §  4067,   supra. 

38  Equities  of  innocent  stockholders 
and  others  will  defeat  a  bill.  Alabama 
Fidelity  Mortgage  &  Bond  Co;  v.  Dub- 
berly,  —  Ala.  — ,  73  So.  911. 

39  The  suit  of  a  holder  of  one-fourth 
thousandth  of  stock  was  conditionally 
denied  the  right  to  maintain  a  wind- 
ing-up suit  with  relief  against  a  re- 
organization sale,  where  he  had,  by 
statute,  the  right  to  an  appraisal  and 
withdrawal  on  purchase  of  his  shares 
at  appraised  values,  and  had'  refused 
at  the  trial  to  accept  an  exchange  of 
shares  in  the  new  company.  Tread- 
well  V.  United  Verde  Copper  Co.,  134 
N.  T.  App.  Div.  394,  119  N.  Y.  Supp. 
118. 


MLeWarne  v.  Meyer,  38  Fed.  191, 
cited  in  Mann  v.  German-American 
Inv.  Co.,  70  Neb.  454,  97  N.  W.  600. 

41  One  cannot  complain  of  payments 
to  corrupt  public  officers  and  agents, 
if  he  knew  of  it  and  as  a  stockholder 
benefited  by  it.  The  maximum  of 
clean  hands  applies.  Connors  v.  Con- 
ners  Bros.  Co.,  110  Me.  428,  86  Atl. 
843. 

The  maximum  of  unclean  hands  can- 
not be  invoked  on  the  basis  of  other 
illegal  transactions  not  part  of  the 
matter  in  litigation.  Mason  v.  Car- 
rothers,  105  Me.   392,  74  Atl.  1030. 

42  See  §4083,  infra,  and  consult 
standard  treatises  on  Equity  Pleading 
and  Practice. 

48 ' '  The  doctrine  of  laches  as  a  de- 
fense is  grounded  on  the  principle  of 
equitable  estoppel. ' '  Toung  v.  Jones, 
72  Wash.  277,  130  Pac.  90,  quoted  ap- 
provingly in  Bergman  v.  Evans,  92 
Wash.  158,  158  Pac.  961. 

"Equitable  estoppel  is  the  indis- 
pensable foundation  of  such  lachfes, 
acquiescence,   or   ratification   as   will 
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between  ratification  and  estoppel  in  this  connection.**  For  conveni- 
ence this  section  treats  them  separately  in  such  cases  as  the  courts 
have  done  so,  the  question  being  properly  within  the  scope  of  a  gen- 
eral work  on  estoppel  or  laches  rather  than  of  one  treating  the  law  of 
corporations. 

If  a  stockholder,  with  knowledge  of  wrongful  acts  on  the  part  of 
the  directors  or  a  majority  of  the  stockholders,  stands  by  for  an  un- 
reasonable time  without  taking  any  steps  to  set  the  same  aside,  and 
rights  are  acquired  by  others,  his  right  to  maintain  a  suit  to  set  the 
transaction  aside  is  barred  by  his  laches,  however  clear  his  right  to 
relief  would  have  been  if  he  had  moved  promptly.**     The  general 


■bar  a  suit."  Elder  v.  Western  Min. 
Co.,  237  Fed.  966. 

44 "  Acquiescence  as  a  defense  has, 
speaking  generally,  a  dual  nature.  It 
may  *  »  *  rest  upon  the  principle 
of  ratification,  and  may  be  denomi- 
nated implied  ratification,  or  it  may 
*  *  *  rest  upon  the  principle  of 
estoppel,  and  may  be  denominated 
equitable  estoppel."  The  basic  prin- 
ciple is  ratification  when  plaintiff's 
"  subsequent  conduct  justifies  the  rea- 
sonable conclusion  that  he  has  accept- 
ed and  adopted  the  act.  Ifetoppel  is 
the  basic  principle  when  plaintiff  has 
remained  silent  and  inactive  under  a 
duty  to  speak.  Facts  may  show  ac- 
quiescence of  the  first  kind  when  they 
are  insufficient  to  impose  an  equitable 
estoppel  on  the  corporation.  Pollitz  v. 
"Wabash  R.  Co.,  207  N.  Y.  113,  100 
N.  B.  721,  modifying  150  N.  T.  App. 
Div.  715,  135  N.  T.  Supp.  789. 

Thifl  is  not  very  clarifying  because 
ratification  implies  original  power, 
which  a  single  stockholder  or  a  mi- 
nority could  never  have.  Hence,  it 
would  seem  inaccurate  to  use  that 
term  of  a  minority  which  merely  sig- 
nifies affirmance  of  what  was  pre- 
viously done.  See  infra,  this  section 
as  to  distinctive  uses  of  "ratifica- 
tion" in  this  connection. 

45  United  States.  Dimpfel  v.  Ohio 
&  M.  Ey.  Co.,  110  IT.  S.  209,  28  L.  Ed. 
121;  Kessler  v.  Ensley  Co.,  141  Fed. 


130;  Kimbell  v.  Chicago  Hydraulic 
Press  Brick  Co.,  119  Fed.  102;  An- 
thony V.  Campbell,  112  Fed.  212;  Haz- 
ard V.  Credit  Mobilier  of  America,  38 
Fed.  195;  Allen  v.  Wilson,  28  Fed. 
677;  Pacific  R.  Co.  v.  Missouri  Pac. 
Ey.  Co.,  12  Fed.  641;  Taylor  v.  South 
&  North  Alabama  E.  Co.,  4  Woods 
575,  13  Fed.  152. 

Alabama.  Where  a  corporation  had 
transferred  its  property  to  another 
corporation  for  shares  of  stock  of  the 
latter,  and  an  action  was  brought  by 
a  stockholder  ten  years  after  the 
transfer  and  two  years  after  the  stock- 
holder became  acquainted  with  the 
facts,  and  in  the  interim  the  property 
had  been  sold  to  a  third  party  by 
whom  it  had  been  mortgaged,  the 
transactions  having  been  entered  into 
openly  and  the  stockholder  living  not 
far  distant,  although  not  in  the  state, 
and  a  statute  having  been  enacted 
authorizing  such  transaction  generally, 
the  action  could  not  be  sustained  for 
laches.  Cole  v.  Birmingham  Union  E. 
Co.,  143  Ala.  427,  39  So.  403. 

California.  Wills  v.  Porter,  61  Pac. 
1109. 

Colorado.  Holmes  v.  Jewett,  55 
Colo.  187,  134  Pac.  665;  Hall  v.  Nash, 
33  Colo.  500,  81  Pac.  249.  One  who 
wa^  present  when  transactions  were 
reported  to  the  stockholders,  who  then 
made  no  objection  but  did  not  vote, 
cannot  complain  of  them  after  others 
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rule  is  "that  while  a  minority  of  the  stockholders  of  a  corporation 
may  maintain  a  biU  in  equity  in  behalf  of  themselves  and  other 
stockholders,  for  fraud,  conspiracy  or  acts  ultra  vires,  against  a  cor- 
poration, its  officers  and  others  who  participate  therein,  when  the 
minority  stockholders  have  been  injured  or  damaged  by  said  acts, 
they  must  act  promptly,  and  not  wait  an  unreasonable  length  of 
time.  If  they  postpone  their  complaint  for  an  unreasonable  time, 
they  forfeit  their  right  to  equitable  relief.    Nothing  will  call  a  court 


have  changed  their  rights  and  become 
exposed  to  loss  if  the  transaction  were 
avoided.  Boldenweck  v.  Bullis,  40 
Colo.  253,  90  Pac.  634. 

Connecticut.  Banks  v.  Judah,  8 
Conn.  145. 

Georgia.  Alexander  v.  Searcy,  81 
Ga.  536,  12  Am.  St.  Eep.  337,  8  S.  E. 
630. 

lUinois.  Levin  v.  Chicago  Gaslight 
&  Coke  Co.,  64  m.  App.  393. 

IndiaiUn.  Tevis  v.  Hammersmith, 
170  Ind.  286,  84  N.  E.  337. 

Iowa.  Thompson  v.  Lambert,  44 
Iowa  239. 

Kentucky.  Cormpare  Covington  &  L. 
K.  Co.  v.  Bowler 's  Heirs,  9  Bush  468. 

Massachusetts.  Von  Arnim  v. 
American  Tube  Works,  188  Mass.  515, 
74  N.  E  680;  Dunphy  v.  Traveller 
Newspaper  Aas  'n,  146  Mass.  495,  16 
N.  E.  426;  Peabody  v.  Flint,  6  Allen 
54. 

Minnesota.  .Stewart  v.  Erie  &  W. 
Transp.  Co.,  17  Minn.  372. 

Montana.  McGonnell  v.  Combina- 
tion Mining  &  Milling  Co.,  31  Mont. 
563,  79  Pac.  248. 

New  Jersey.  Lillard  v.  Oil,  Paint  & 
Drug  Co.,  70  N.  J.  Eq.  197,  56  Atl.  254; 
Trimble  v.  American  -  Sugar-Eefining 
Co.,  61  N.  J.  Eq.  340,  48  Atl.  912;  Eabe 
V.  Dunlap,  51  N.  J.  Eq.  40,  25  Atl.  959. 

New  York.  Hutchinson  v.  Simpson, 
92  App.  Div.  382,  87  N.  T.  Supp.  369; 
Atlantic  Trust  Co.  v.  New  York  City 
Suburban  Water  Co.,  75  App.  Div.  354, 
78  N.  Y.  Supp.  120 ;  Marbury  v.  Stone, 
17  App.  Div.  352,  45  N.  Y.  Supp.  184, 
9ff'd  160  N.  Y.  701,  57  N.  E.  1116; 


Warren  v.  Bigelow  Blue  Stone  Co., 
74  Hun  304,  26  N.  Y.  Supp.  649;  Hoyt 
V.  Quicksilver  Min.  Co.,  17  Hun  169; 
Roberts  v.  New  York  &  N.  E.  E.  Co., 
31  N.  Y.  Supp.  577. 

Pennsylvania.  Com.  v.  Eeading 
Traction  Co.,  204  Pa.  151,  53  Atl.  755; 
Erny  v.  G.  W.  Schmidt  Co.,  197  Pa. 
475,  47  Atl.  877;  Fredericks  v.  Penn- 
sylvania Canal  Co.,  109  Pa.  St.  50, 
2  Atl.  48;  In  re  Watts'  Appedl,  78  Pa. 
St.  370;  In  re  Ashurst's  Appeal,  60 
Pa.  St.  290. 

Rhode  Island.  Emerson  v.  New 
York  &  N.  E.  E.  Co.,  14  E.  L  555;  Bos- 
ton &  P.  E.  Corporation  v.  New  York' 
&  N.  E.  E.  Co.,  13  E.  L  260. 

Tennessee.  Culjen  v.  Coal  Creek 
Mining  &  Manufacturing  Co.  (Tenn. 
Ch.  App.),  42  S.  W.  693. 

Washington.  Griffith  v.  Seattle 
Consol.  St.  E.  Co.,  36  Wash.  627,  79 
Pac.  314;  Eidpath  v.  Sans  Poll  &  C. 
R.  Ferry  Transp.  Co.,  26  Wash.  427, 
67  Pac.  229. 

West  Virginia.  Boyce  v.  Montauk 
Gas  Coal  Co.,  37  W.  Va.  73,  16  S.  E. 
501. 

England.  Gregory  v.  Patchett,  33 
Eeav.  595;  Houldsworth  v.  Evans,  L. 
R.  3  H.  L.  263. 

See  also  §  2696  et  seq.,  supra. 

Laches  cannot  be  pleaded  where 
the  act  is  against  law  and  public  pol- 
icy. Central  Ey.  Co.  v.  Collins,  40  Ga. 
582. 

As  to  pleading  laches  or  avoiding 
inference  thereof  by  pleading,  see 
§§4084,  4087,  infra, 


6950 


Ch.  56] 


Stock  and  Stockholdees 


[§4072 


of  equity  into  activity  but  conscience,  good  faith,  and  reasonable 
diligence.  When  these  are  wanting,  the  court  is  passive  and  does 
nothing.  "*a 

This  is  not  on  the  ground  that  the  laches  or  acquiescence  of  the 
stockholder  renders  the  transaction  legal,  but  on  the  ground  that,  by 
reason  of  his  laches,  he  is  without  equity.  "His  acquiescence  does 
not  render  valid  the  illegal  act  of  the  corporation,  but  will  prevent 
him  from  taking  advantage  of  its  invalidity."*'''  The  defense  will 
not  find  favor  if  made  by  one  who  himself  obstructed  plaintiff's  as- 
sertion of  the  corporation's  rights.*^  Laches  barring  plaintifl)  as  a 
stockholder  will  not  necessarily  affect  his  right  to  sue  in  some  other 
right,  as  for  instance  that  of  a  creditor.*' 

There  must  be  knowledge,*"  but  knowledgg  may  be  presumed  from 
opportunity  to  know.*^  In  determining  the  existence  or  nonexistence 
of  laches,  the  court  wiU  deem  a  stockholder  to  have  been  justified  in 
assuming  that  the  corporate  directors  would  act  in  good  faith  with 
respect  to  the  conduct  of  corporate  affairs.*^  No  fixed  time  can  be 
defined  beyond  which  delay  will  amount  to  laches.  It  is  a  question 
of  fact,  and  the  irJtervention  of  rights  is  an  important  test.**     If, 


46  Alexander  v.  Searcy,  81  Ga.  536, 
12  Am.  St.  Eep.  337,  8  S.  E.  630. 

47  Alexander  V.  Searcy,  81  Ga.  536 
12  Am.  St.  Eep.  337,  8  S.  E.  630. 

18 Citizens'  Savings  &  Trust  Co.  v. 
Illinois  Cent.  R.  Co.,  182  Fed.  607, 
rev'g  173  Fed.  556. 

49  Even  if  laches  bars  plaintiff  as  a 
stockholder  to  attack  a  transfer  t)f 
the  entire  assets,  it  does  not  bar  him 
as  a  creditor  when  the  corporation 
has  thus  rendered  itself  insolvent. 
Dalsheimer  v.  Graphic  Arts  Co.,  85  N. 
J.  Bq.  49,  97  Atl.  497. 

50  Backus  v.  Brooks,  195  Fed.  452, 
modifying  decree  189  Fed.  922. 

Knowledge  of  a  lease  without  knowl- 
edge of  extensions  held  not  the  basis 
of  an  estoppel  or  la.ches.  Elder  v. 
Western  Min.  Co.,  237'Fed.  966. 

As  to  property  improperly  purchased 
from  1897  to  1900  and  included  in  a 
list  on  which  plaintiff  as  a  director 
in  March,  1905,  negotiated  a  mortgage 
for  the  corporation,  he  was  barred 
by  acquiescence,  but  not  as  to  other 
property  not  in  snch   list,  he  having 


no  other  knowledge  and  having  sued 
in  October,  1905.  Klein  v.  Independ- 
ent Brewing  Ass  'n,  231  111.  594,  83  N. 
E.  434,  rev'g  135  111.  App.  234. 

Long  delay  induced  by  fraudulent 
representations  of  losses  made  by  de- 
fondant  held  not  to  bar  attack  on  a. 
sale  of  the  corporate  property  to  its 
director  and  manager  through  an  in- 
termediary, the  true  facts  noi;  being 
ascertainable.  Ekberg  V.  Swedish- 
American  Pub.  Co.,  114  Minn.  196,  130 
N.  W.  1029. 

Bl  Means  of  knowledge  suffices. 
Taylor  v.  South  .&  North  Alabama  R. 
Co.,  13  Fed.  152. 

President  of  company  for  six  years 
was  presumed  to  know  its  affairs, 
Bergman  Clay  Mfg.  Co.  v.  Bergman, 
73  Wash.  144,  131  Pac.  485. 

62  Brinckerhoff  v.  Roosevelt,  143 
Fed.  478;  Kessler  &  Co.  v.  Ensley  Co., 
129  Fed.  397;  Von  Arnim  v.  American 
Tube  Works,  188  Mass.  515,  74  N.  E. 
680. 

53  Held  laches  where  rights  inter- 
vened.    Smith  V.  Stone,  21  Wyo.  62, 
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however,  no  prejudice  has  resulted  from  the  delay,  and  the  status 
is  the  same,  the  defense  of  laches  is  not  available,  even  though  delay 


128  Pae.  612.  See  also  cases  in  note 
preceding. 

Long  delay  with  knowledge  of  vio- 
lation of  contract  by  president.  Metz- 
ger  V.  Knox,  77  N.  Y.  Misc.  271,  136 
N.  Y.  Supp.  681,  aff'd  153  N.  Y.  App. 
Div.  911,  137  N.  Y.  Supp.  1129. 

One  wlio  bought  into  a  controversy 
in  1905  cannot  sue  in  October,  1907, 
three  months  after  making  protest, 
and  six  months  after  acceptance  orf  a 
new  franchise  voted  by  the  people 
of  a  city,  and  after  making  of  a  trust 
deed  and  sale  of  bonds  under  it,  to 
declare  the  ordinance  void  and  the 
acts  done  ultra  vires.  Venner  v.  Chi- 
cago City  Ey.  Co.,  236  111.  349,  86  N. 
E.  266. 

There  is  laches  where  suit  is  not 
brought  until  six  months  after  ratifi- 
cation by  stockholders,  plaintiff  hav- 
ing, meanwhile  tried  unsuccessfully  to 
sell  an  interest  in  bonds  of  the  cor- 
poration before  suing  as  the  holder 
of  a  small  stock  holding  bought  for 
that  purpose.  Wright  v.  Taeoma  Gas 
&  Electric  Light  Co.,  53  Wash.  262, 
101  Pac.  865. 

One  year 's  delay  after  gale  of  prorp- 
eity  to  relieve  a  bad  financial  condi- 
tion, the  plan  having  shown  prospects 
of  success  and  bonds  having  been  sold 
to  innocent  third  persons,  was  laches 
preventing  rescission  but  not  neces- 
sarily other  remedies  if  there  was  any 
fraud.  Marks  v.  Merrill  Paper  Co., 
2P3  Eed.   16. 

Two  years  and  fooir  months  not 
laches.  Just  v.  Idaho  Canal  &  Bn- 
provement  Co.,  16  Idaho  639,  133  Am. 
St.  Rep.  140,  102  Pac.  381. 

There  is  laches  where  there  was  a 
delay  of  two  year*  after  a  written 
waiver  of  objections  and  action  there- 
on. Baker  v.  Seattle-Tacoma  Power 
Co.,  61  Wash.  578,  Ann.  Cas.  1912  C 
859,,  112  Pae.  B47. 


Laches  shown  where  all  stockhold- 
ers were  informed'  of  proposed  sale, 
and  a  corporate  mortgage  was  exe- 
cuted without  objection  over  two 
years  before  suit.  Collins  v.  Penn- 
Wyoming  Copper  Co.,  203  Fed.  726. 

Three  years'  delay  in  attacking  the 
general  manager's  purchase  on  fore- 
closure sale  of  mining  properties  of 
speculative  value  is  fatal.  Buchler 
v.  Black,  226  Fed.  703,  afC'g  decree 
213  Fed.  880. 

Four  years  while  mining  property 
was  being  developed  under  a  con- 
tract. Buchler  v.  Black,  213  Fed. 
880. 

Three  years  after  confirmation  of 
foreclosure  sale  before  suing  to  set 
it  aside.  Buchler  v.  Black,  213  Fed. 
880. 

Five  years  too  late  to  sue  for  can- 
cellation of  stock,  the  transaction  be- 
ing open  and  known.  Stephany  v. 
Marsden,  76  N.  J.  Eq.  611,  75  Atl. 
899. 

Five  years  too  late  to  attack  sal- 
aries fixed  under  sanction  of  by-law. 
Klein  v.  Independent  Brewing  Ass'n, 
231  111.  594,  83  N.  E.  434,  rev'g  135 
111.  App.  234. 

Five  and  a  half  years  while  pur- 
chasers of  the  corporation's  property 
made  large  improvements  and  expend- 
itures on  it.  Tiffany  v.  Smith,  124 
N.  Y.  Supp.  85. 

Six  years'  waiting  after  making  a 
deed  and  bill  of  sale  before  suing  to 
declare  it  a  mortgage  is  laches,  the 
positi^s  of  parties  having  meanwhile 
changed.  Osborne  v.  Morgan,  171  111. 
App.  549. 

Seven  years  where  railroad  lines, 
in  both  of  which  plaintiff  held  stock, 
were  combined.  Venner  v.  New  York 
Cent.  &  H.  Eiver  E.  Co.,  —  N.  Y. 
App.  Div.  — ,  164  N".  Y.  Supp.  626. 
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was  long,^*  while  promptness  is  required  if  the  property  involved 
is  of  speculative  or  fluctuating  value.**  It  does  not  run  against' 
an  act  of  a  continuing  nature  up  to  the  time  of  suit.*®  Action  must 
be  begun  before  the  administration  of  equitable  relief  has  become 
unfeasible.*'  Ordinarily  the  period  of  limitations  will  be '  adopted,** 
but  laches  may  in  flagrant  cases  be  complete  before  the  time  for 
limitations.*^ 


-.Delay  from  1895  to  1904  was  not 
laches  where  one  railroad  defendant 
by  secret  control  was  endeavoring  to 
gain  the  property  of  another  and  waa 
litigating  through  the  latter  the  stand- 
ing of  present  plaintiff  as  a  stock- 
holder. Published  reports  showing 
transfers  but  not  the  fraud  inhering 
in  them  do  not  affect  stockholders 
with  knowledge.  Citizens  Savings  & 
Trust  Co.  V.  Illinois  Cent.  K.  Co.,  182 
TTed.  607,  rev'g  173  Fed.  556. 

Twelve  years'  delay  held  fatal. 
Kelly  V.  Dolan,  233  Fed.  635. 

Sixteen  years'  delay  by  a  minority 
holder  after  a  transfer  -of  property 
which  proved  profitable,  held  laches. 
■Whitaker  v.  Whitaker  Iron  Co.,  238 
Fed.  980. 

61  Morgan  v.  King,  27  Colo.  539,  63 
Pae.  416. 

Harmless  delay  is  not  laches  where 
on  discovery  of  fraud  stockholder 
moved  as  soon  as  attorney  could  in- 
vestigate and  render  advice.  Hughes 
Manufacturing  &  Lumber  Co.  v.  Cul- 
ver, ^  Ark.  — ,  189  Div.  850. 

Ten  years'  delay  not  laches  where 
no  status  was  changed  and  right  was 
asserted  by  intervener  defensively  in 
foreclosure  suit  and  after  unsuccess- 
ful litigation  a^  plaintiff.  Investors' 
Syndicate  v.  North  America  Caal  & 
Mining  Co.,  31  N.  D.  259,  153  N.  W. 
472. 

Participation  in  borrowing  money 
by  the  corporation  with  knowledge 
that  defendants  had  not  paid  up  their 
stock  does  not  raise  laehes  to  sue 
them  for  refusal  to  call  subscriptions, 
they    having    suffered    no    prejudice. 


Bergman  v.  Evans,  92  Wa^h.  158,  158 
Fae.  961. 

65  The  rule  of  laehes  is  especially 
applicable  in  respect  of  sales  of  min- 
ing properties.  Jones  v.  Bonanza 
Mining  &  Milling  Co.,  32  Utah  440,  91 
Fac.  273. 

Voidable  deed  to  mining  property  of 
fluctuating  value  must  be  disaf&rmed 
prormptly  or  is  ratified.  Holmes  v. 
Jewett,  55  Colo.  187,  134  Fac.  665. 

Failure  to  take  interest  in  a  project 
or  furnish  money  when  it  looked  un- 
promising and  asserting  claim,  after 
defendant,  by  effort  and  making  ad- 
vances, had  made  a  profit  after  it  was 
abandoned.  Tevis  v.  Hammersmith, 
170  Ind.  286,  84  N.  B.  337. 

66  McConnell  v.  Combination  Min- 
ing &  Milling  Co.,  30  Mont.  239,  104 
Am.  St.  Rep.  703,  76  Pac.  194. 

Refusal  to  call  their  own  subscrip-' 
tions.  Bergman,  v.  Evans,  92  Wash. 
158,  158   Pae.  961. 

67  Delay  in  assailing  stock  issue  for 
overvalued  business  scheme  and  syS- 
tom  until  administration  of  equitable 
relief  had  become  unfeasible.  Ste- 
phany  v.  Maraden,  75  N.  J.  Eq.  SO,  71 
Atl.  598. 

68  Fleming  v.  Black  Warrior  Cop- 
per Co.,  Amalgamated,  15  Ariz.  1,  51 
L.  15.  jA.  (N.  S.)  99,  136  Pae.  273; 

69  Limitations  applies  to  fraudu- 
lent mismanagement  and  waste,  but 
laches  may  apply  where  circumstances 
are  revolting  to  justice,  though  bar 
of  limitations  is  nort  yet  complete. 
Fleming  v.  Black  Warrior  Copper  Co., 
Amalgamated,  15  Ariz.  1,  51  L.  R.  A. 
(N.  S.)  99,  136  Pac.  273. 
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If  a  stockholder  acts  as  soon  as  lie  learns  of  a  fraudulent  or  illegal 
transaction,  and  takes  all  reasonable  steps  to  obtain  relief  within  the 
corporation,  and,  as  soon  as  he  finds  that  he  is  unable  to  do  so,  brings 
suit  to  set  the  transaction  aside,  he  is  not  chargeable  with  laches,^" 
nor  will  stockholders  be  deemed  guilty  of  laches  where,  being  resi- 
dents of  another  state,  they  were  unaware  of  the  fraud  until  a  short 
time  prior  to  the  institution  of  action  by  them.®^  It  is  not  laches  to 
await  the  outcome  of  other  suits  by  stockholders  to  gain  the  same 
relief  ®^  or  while  the  attorney  general  is  suing  for  violation  of  law.®* 
A  co-complainant's  laches  is  no  defense,  if  complainant  is  free 
from  it.6* 

It  has  been  said  that  laches  would  not  run  against  a  wholly  ultra 
vires  act,  but  this  is  qualified  by  the  fact  that  in  the  same  opinion  it 
appeared  that  the  other  party  had  acted  solely  for  its  own  benefit, 
whence  it  might  have  been  argued  that  no  prejudice  resulted,**  and 
the  better  rule  is  to  the  contrary.®*    Not  laches  applies,  but  limita- 


60  Byrne  v.  Schuyler  Elec.  Mfg. 
Co.,  65  Conn.  336,  28  L.  E.  A.  304,  31 
Atl.,  833.  See  also  Gilman,  0.  &  S. 
E.  Co.  V.  Kelly,  77  111.  426;  Hoffman 
Steam, Coal  Co.  v.  Cumberland  Coal  & 
Iron  Co.,  16  Md.  456,  77  Am.  Dec. 
311;  Cumberland  Coal  &  Iron  Ca  v. 
Sherman,  30  Barb.  (N'.  T.)  553. 

Minority  stockholders  are  not  guilty 
of  laches  in  waiting  until  the  day  be- 
fore the  time  set  for  ratification  by 
the  majority  of  an  illegal  and  incom- 
plete transfer  of  the  corporate  prop- 
erty before  suing  for  an  injunction. 
Forrester  v.  Boston  &  M.  Consol.  Cop- 
per &  Silver  Min.  Co.,  21  Mont.  544, 
55  Pac.  229,  353. 

61  Whitney  v.  Hazzard,  18  S.  D.  490, 
101  N.  W.  346. 

62  Metropolitan  El.  Ey.  Co.  v.  Man- 
hattan El.  Ey.  Co.,  11  Daly  (N. 
Y.)  373,  14  Abb.  N.  Cas.  (N.  Y.) 
103. 

Laches  is  not  imputed  to  plaintiff 
merely  because  during  about  twenty 
years  he  knew  of  former  similar  suits, 
counseled  about  them  and  contributed 
to  them,  they  having  failed  to  reach 
a  hearing  on  the  merits,    Bogert  v. 
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Southern  Pac.  Co.,  215  Fed.  218. 

63  Burrows  v.  Interborough  Metro- 
politan Co.,  156  Fed.  389. 

64  The  fact  that  co-complainants 
hold  stock  transferred  from  those  who 
were  affected  with  laches  is  no  de- 
fense. Endicott  v.  Marvel,  81  N.  J. 
Eq.  378,  87  Atl.  230. 

As  to  acquiescence  or  estoppel  by 
predecessor,  see  infra,  this  section. 

65  Laches  does  not  run  against  con- 
tract wholly  ultra  vires  and  per- 
formed by  another  corporation  entire- 
ly for  its  own  benefit.  Holt  v.  Cali- 
fornia Development  Co.,   161  Fed.  3. 

66  Stockholder  was  held  barred 
where  he  delayed  for  more  than  ten 
years  and  until  after  contract  for  is- 
suance of  interest-bearing  stock  at 
forty  cents  on  the  dollar  was  exe- 
cuted, though  it  was  ultra  vires  and 
also  a  fraud  on  the  corporation.  Tay- 
lor V.  South  &  North  Alabama  E.  Co., 
13  Fed.  152.  See  also  eases  cited 
infra,  this  section,  to  the  proposition 
that  one  is  not  estopped  to  attack  a 
wholly  ultra  vires  act  or  one  that  is 
illegal  because  inherently  bad  or  pro- 
hibited. 
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tions,  where  the  act  is  one  that  is  incapable  of  ratification  or  es- 
toppel.^'' 

§4073. Estoppel  by  consent,  acquiescence  or  participation. 

A  stockholder  who  participates  as  an  officer  or  as  a  stockholder  in 
illegal  or  ultra  vires  transactions  on  the  part  of  the  directors  or  stock- 
holders, or  consents  thereto,  or  who,  with  full  knowledge  of  the  inten- 
tion to  engage  in  such  transactions,  acquiesces  therein,  instead  of, 
objecting  and  taking  steps  to  prevent  the  same,  is  estopped  to  after- 
wards sue  in  equity  to  set  the  transactions  aside ;  and  it  can  make  no 
difference  that  he  sues  on  behalf  of  himself  and  other  stockholders, 
and  that  there  are  other  stockholders  who  might  maintain  the  suit.®* 


67  Diversion  of  assets  by  loans  to 
individual  directors  in  a  business  cor- 
poration, it  being  malum  prohibitum 
and  incapable  of  ratification  or  es- 
toppel which  is  the  basis  of  laches. 
Contra  where  the  loan  was  of  sur- 
plus funds  to  an  outsider.  Murray 
V.  Smith,  166  N.  Y.  App.  Div.  528,  152 
N.  T.  Supp.  102. 

68  United  States.  Dimpfel  v.  Ohio 
&  M.  By.  Co.,  110  V.  a.  209,  28  L.  Ed. 
121;  Synnott  v.  Cumberland  Bldg. 
Loan  Ass'n,  117  Fed.  379;  Post  v. 
Beacon  Vacuum  Pump  &  Electrical 
Co.,  84  Fed.  371;  Holton  v.  Wallace, 
60  Fed.  409;  McGeorge  v.  Big  Stone 
Gap  Improvement  Co.,  57  Fed  262; 
Barr  v.  Pittsburgh  Plate  Glass  Co., 
51  Fed.  33 ;  Allen  v.  Wilsom,  28  Fed. 
677. 

Alabama.  Parson^  y.  Joseph,  92 
Ala.  403,  8  So.  788;  Memphis  &  C.  E. 
Co.  V.  Grayson,  88  Ala.  572,  16  Am. 
St.  Eep.  69,  7  So.  122. 

Colorado.  Acquiescence  in  deed  ot 
property.  Holmes  v.  Jewett,  55  Colo. 
1S7,  134  Pac.  665. 

Connecticut.  Terry  v.  Eagle  Look 
Co.,  47  Conn.  141. 

Georgia.  Memphis  Branch  E.  Co. 
V.  Sullivan,  57  6a.  240;-Cozart  v. 
Georgia  Eailroad  &  Banking  Co.,  54 
6a.  379. 

IlUnois.  Leigh  v.  National  Hollow 
Brake  Beam  Co.,  224  HI.  76,  79  N.  E. 


318;  Perry  v.  Pearson,  135  HI.  218,  25 
N.  E.  636,  afie'g  30  111.  App.  389. 

Iowa.  Hart  v.  Mt.  Pleasant  Park 
Stock  Co.,  97  Iowa  353,  66  N.  W.  190; 
Thompson  v.  Lambert,  44  Iowa  239. 

Kentucky.  Browning  v.  MuUins, 
12  Ky.  L.  Eep.  41,  13  S.  W.  427. 

Louisiana.  Posner  v.  Southern  Ex- 
haust &  Blow  Pipe  Co.,  109  La.  658, 
33  So.   641. 

Maine.  Belknap  v.  Davis,  19  Me. 
455. 

Massachusetts.  Dunphy  v.  Travel- 
ler Newspaper  Ass'n,  146  Mass.  495, 
16  N.  E.  426. 

Nebraska.  Haskell  v.  Bead,  68  Neb. 
107,  96  N.  W.  1007,  93  N.  W.  997; 
Clarke  v.  Omaha  &  S.  W.  E.  Co.,  4 
Neb.  458. 

New  Jersey.  Fish  v.  Harrison,  87 
N.  J.  Eq.  103,  100  Atl.  185;  Hodge  v. 
United  States  Steel  Corporation,  64 
N.  J.  Eq.  90,  53  Atl.  601;  Trimble  v. 
American  Sugar-Befining  Co.,  61  N. 
J.  Eq.  340,  48  Atl.  912;  Babe  v.  Dun- 
lap,  51  N.  J.  Eq.  40,  25  Atl.  959;  Za- 
briskie  v.  Hackensack  &  N.  T.  E. 
Co.,  18  N.  J.  Eq.  178,  90  Am.  Dec. 
617. 

New  York.  Burden  v.  Burden,  159 
N.-Y.  287,  54  N.  E.  17,  afE'g  8'  Ajp. 
Div.  160,  40  N.  Y.  Supp.  499;  Barr  v. 
New  York,  L.  E.  &  W.  B.  Co.,  125  N. 
Y;'  263,  26  N.  E.145;  Murray  v.  Smith, 
166=  App.  JBiv.  528,  152  N.  Y.  Supp. 
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This  has  been  held  true  where  the  corporation  was  not  an  actor  but 
was  suffering  a  judgment  to  go  against  it  by  default.®® 

This  doctrine  prevents  a  stockholder  who  has  participated  as  an 
officer  or  stockholder  in  making  an  ultra  vires  lease  or  other  con- 
tinuing contract,  or  in  engaging  in  an  ultra  vires  business,  from 
afterwards  suing  in  equity  to  set  the  lease  or  contract  aside,  or  to 
enjoin  the  corporation  from  continuing  such  business.  It  would  be 
manifestly  inequitable  to  the  corporate  entity,  and  to  otljier  stock- 
holders, said  the  Alabama  court  in  such  a  case,  to  allow  a  stock- 
holder, so  long  as  the  course  in  which  he  has  set  the  company  con- 
tinues to  be  the  corporate  policy,  to  appeal  to  the  courts  to  have  that 
policy  reversed,  and  the  company  coerced  into  a  different  line  of 
conduct.'"*  The  same  is  true  where  a  stockholder  expressly  or  by  his 
conduct  subsequently  ratifies  the  transaction.''^ 


102;  MoNab  v.  McNab  &  Harlin  Mfg. 
Co.,  62  Hun  18,  16  N.  Y.  Supp.  448, 
aff'd  on  the  opinion  below  in  133  N. 
Y.  687,  31  N.  E.  627;  Parsons  v. 
Hayes,   14  Abb.  N.   Caa.  419. 

Pennsylvania..  Clark  v.  Pittsburg 
Natural  Gas  Co.,  184  Pa.  St.  188,  39 
Atl.  86;  Fredericks  v.  Pennsylvania 
Canal  Co.,  109  Pa.  St.  50,  2  Atl.  48; 
In  re  Watt's  Appeal,  78  Pa.  St. 
370;  Coleman  v.  Columbia  Oil  Co.,  51 
Pa.  St.  74. 

Tennessee.  MeCampbell  v.  Foun- 
tain Head  E.  Co.,  Ill  Tenn.  55,  102 
Am.  St.  Rep.  731,  77  S.  W.  1070. 

Texas.  Minority  not  present  or 
voting  is  not  estopped  to  attack  a 
transfer  of  property  by  the  corpora- 
tion ta  its  officers.  Canadian  Country 
Club  V.  Johnson,  176  S.  W.  835. 

Vermont.  Davenport  v.  Crowell,  79 
Vt.  419,  65  Atl.  557. 

Washington.  Roy  &  Co.  v.  Scott, 
Hartley  &  Co.,  11  Wash.  399,  39  Pac, 
679. 

Wisconsin.  Figge  v.  Bergenthal, 
130  Wis.  594,  110  N.  W.  798,  109  n! 
W.  581.  A  stockholder  will  be 
estopped  from  objecting  to  the  valid- 
ity of  an  action  on  the  ground  of  ir 
regularity  where  he  has  participated 
therein  as  stockholder,  director  ■  and 
president.    Graebner  v.  Post,  119  Wis. 


392,  100  Am.  St.  Rep.  890,  96  N.  W. 
783. 

England.  Burt  v.  British  Nation 
Life  Assur.  Ass'n,  4  De  Gex  &  J.  158. 

69  The  stockholder  cannot  claim 
that  default  judgments  were  procured 
by  fraud  where  the  corporation  was 
duly  summoned  and  he  knew  of  prose-, 
cution  of  the  action,  but  did  not  come 
in  to  defend,  refusing  to  co-operate 
with  his  fellow  directors  to  that  end. 
Boldenweck  v.  BuUis,  40  Colo.  253,  90 
Pac.  634. 

70  Memphis  &  C.  R.  Co.  v.  Grayson, 
88  Ala.  572,  16  Am.  St.  Rep.  69,  7  So. 
122. 

It  has  been  held,  however,  that  the 
fact  that  a  corporation  owning  a  ma- 
jority of  the  stock  of  another  corpora- 
tion doing  a  similar  business  in  the 
same  field  has  illegally  exercised  con- 
trol of  the  latter  for  six  years,  with- 
out objection  from  the  minority  stock- 
holders, does  not  estop  the  latter  from 
restraining  such  control  in  the  future. 
George  v.  Central  Railroad  &  Bank- 
ing Co.,  101  Ala.  607,  14  So.  752. 

VI  Cozart  V.  Georgia  Railroad  & 
Banking  Co.,  54  Ga.  379;  Maxville,  W. 
&  L.  Turnpike  Road  Co.  v.  Barnes,  14 
Ky.  L.  Rep.  431 ;  Berry  v.  Broach,  65 
Miss.  450,  4  So.  117;  Fredericks  v. 
Pennsylvania   Canal  Co.,  109  Pa.  St. 
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The  doctrine  that  a  stockholder  is  estopped  to  assail  the  organiza- 
tion of  the  corporation  or  its  existence  has  already  been  discussed.''^ 

Where  an  objection  already  made  is  waived  and  action  by  the 
corporation  follows,  the  stockholder  is  estopped."  A  stockholder  may 
not  object  to  a  plan  for  the  sale  of  the  corporate  property  after  he 
has  participated  without  objection  in  proceedings  looking  thereto,''* 
nor  deny  its  power  to  hold  property  which  he  assisted  it  to  acquire,''* 
nor  assert  a  disability  of  the  old  corporation  after  taking  an  ex- 
change of  stock  in  the  new  one.  free  therefromJ®  Acceptance  of  divi- 
dends resulting  from  the  act  or  thing  complained  of  has  in  several 
instances  been  held  to  work  an  estoppel,'"'''  and  taking  benefit  from 
contracts  growing  out  of  the  ultra  vires  business  has  had  the  same 
effect.'"    One  who  resists  a  course  of  action  cannot  complain  that 

50,  2  Atl.  48;  Coleman  v.  Columbia  Oil      manufactured  by  it,  in  order  to  eom- 


Cc,  51  Pa.  St.  74. 

7ZAs  to  estoppel  to  attack  organi- 
zation or  existence  of  corporation,  see 
Chaps.  10,  11  and  14,  ^upra. 

73  A  waiver  in  writing  of  an  objec- 
tion previously  made  estops  the  holder 
after  a  mortgage  is  made  and  bonds 
sold  pursuant  to  it.  Baker  v.  Seattle- 
Taooma  Power  Co.,  61  "Wash.  578,  Ann. 
Cas.  1912  C  859,  112  Pae.  647. 

WCarr  v.  Eochester  Tumbler  Co., 
207  Pa.  392,  56  Atl.  945. 

7S  A  stockholder  in  a  corporation  who 
has  agreed  to  and  assisted  in  an  ar- 
rangement whereby  the  corporation 
became. p'ossessed  of  certain  property 
cannot  afterwards  question  its  power 
to  hold  the  ^ame.  Burden  v.  Burden, 
159  N.  T.  287,  54  N.  E.  17,  aff'g  8  N. 
T.   App.   Div.    160,   40   N.    T.    Supp. 

m. 

78  Exchanging  stock  for  that  of  a 
new  corporation  the  articles  of  which 
gave  power  to  make  mortgages  waives 
a  provision  incident  to  the  old  stock 
that  the  old  corporation  could  not  do 
so.  Hobbs  V.  Twin  Falls  Canal  Co., 
24  Idaho  380,  133  Pac.  899. 

W  Where  a  corporation  organized 
for  the  purpose  of  manufacturing  and 
selling  brass  and  iron  goods  had  for  a 
long  time  engaged  with  prorfit  in  buy- 
iDg  iron  pipes  to  sell  with  the  goods 


plete  the  orders  received  from  cus- 
tomers, it  was  held  that  a  stockholder 
who  made  no  objection  to  such  de- 
parture from  its  objects,  and  who  ac- 
cepted part  of  the  profits  as  dividends, 
was  precluded  from  maintaining  any 
proceeding  against  the  officers  on  the 
ground  that  the  dealing  in  iron  pipes 
was  ultra  vires.  MoNab  v.  McNab  & 
Harlin  Mfg.  Co.,  62  Hun  (N.  Y.)  18, 
16  N.  Y.  Supp.  448,  aff'd  on  the  opin- 
ion below  in  133  N.  Y.  687,  31  N.  E. 
627. 

Accepting  dividends  earned  under 
contract  assailed  as  wasteful.  War- 
ner V.  Morgan,   81  N.  Y.  Misc.  685, 

143  N.  Y.  Supp.  516. 

Doubted,  whether  the  holder  of 
bonus  stock,  who  has  received  illegal 
dividends  can  sue  in  respect  thereto. 
Sedgwick  v.  Seward  Development  Co., 

144  N.  Y.  App.  Div.  455,  129  N.  Y. 
Supp.  209. 

78  Suit  held  barred,  by  reason  of 
participation  in  an  ultra  vires  insur- 
ance of  tobacco  by  corporation.  Gil- 
man  V.  Druse,  111  Wis.  400,  87  N.  W. 
557. 

Stockholder  barred  from  asserting 
the  invalidity  of  a  loan  by  the  cor- 
poration in  excess  of  its  authorized 
indebtedness  by  participation  in  the 
benefits  of  the  loan.     Traer  v.  Lucas 
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it  was  not  taken,''^  and  one  who  deelinfed  to  contribute  to  the  relief 
of  the  corporation  cannot  complain  that  another  did  so-  and  took  an 
assi^ment  of  the  incumbrance."* 

Mere  silence  of  a  stockholder  when  others  state  their  purpose  to 
use  the  funds  of  the  corporation  for  an  unauthorized  purpose  is  not 
equivalent  to  participation  or  acquiescence,  and  does  not  estop  him 
to  object  and  sue  to  enjoin  the  misapplication,'^  unless  the  action 
was  taken  at  a  meeting  of  the  stockholders  where,  his  own  interests 
affected  by  it  called  for  dissent  if  he  deemed  the  action  prejudicial.*^ 
Where,  however,  a  stockholder  is  ignorant  of  the  wrongdoing  of 
corporate  officers,  he  will  not  be  deemed  to  have  ratified  such  wrong- 
doing by  silence.*^ 

More  than  the  mere  form  of  an  assent  is  required.**  The  assent  or 
estoppel  must  be  as  broad  as  the  thing  complained  of,  and  does  not 
extend  to  ulterior  unknown  things,**  or  to  all  the  antecedents  or 
consequences  of  it.  Thus  one  is  not  estopped  to  sue  for  a  fraud  by 
reason  of  having  acquiesced  in  resultant  bankruptcy  proceedings  nor 


Prospecting  Co.,  124  Iowa  107,  99  N. 
W.  290. 

79  Resisting  a  suit  against  himself 
similar  to  that  which  he  complains 
that  directors  would  not  bring  against 
others  (for  subscriptions).  Von 
Schlemmer  v.  Keystone  Life  Ins.  Co., 
121  La.  987,  46  So.  991. 

80  A  stockholder  who  declined  to 
contribute  to  advances  to  preserve 
mortgaged  corporate  property  cannot 
complain  of  the  foreclosure  of  a  mort- 
gage by  a  director  who  did  advance 
the  money  and  took  the  mortgage  by 
assignment.  Buchler  v.  Bla,ck,  213 
Fed.  880. 

81  Green  v.  Hedenbej-g,  159  111.  489, 
50  Am.  St.  Rep.  178,  42  N.  E.  851, 
aff'g  55  111.  App.  425. 

82  State  Nat.  Loan  &  Trust  Co.  v. 
Fuller,  26  Tex.  Civ.  App.  318,  63  S. 
W.  552. 

Sitting  silently  through  a  meeting 
without  protest  does  not  show  nonas- 
sent.  Johnson  v.  United  Rys.  Co.  of 
St.  Louis,  227  Mo.  423,-127  S.  W.  63. 

83  Von  Arnira  v.  American  Tube 
Works,  188  Mass.  515,  74  N.  E.  680. 

Participation     without     knowledge 


works  no  estoppel.  Alabama  Fidelity 
Mortgage  &  Bond  Co.  v.  Dubberly, 
—  Ala.  — ,  73  So.  911. 

Resolution  of  directors  ultra  vires 
to  surrender  charter  is  not  ratified  by 
majority  holder  ignorant  thereof. 
Hughes  Manufacturing  &  Lumber  Co. 
V.  Culver,  ^  Ark.  — ,  189  S.  W.  850. 

84  Stackholders  can  only  attack  se- 
cret profits  to  promoters  where  cor- 
poration could  have  done  so.  Ac- 
cordingly complete  knowledge  and  as- 
sent are  a  bar,  but  stockholders  who 
in  form  but  not  in  fact  assented  are 
not  barred.  Arnold  v.  Searing,  73 
N.  J.  Eq.  262,  67  Atl.  831. 

See,  generally.  Chap.  5,  supra. 

85  Taking  notes  for  stock  sold  does 
not  bar  action  for  accounting  forr  se- 
cret profits  on  sale.  McManus  v.  Du- 
raut,  168  N.  T.  App.  Div.  643,  154  N. 
T.  Supp.  580. 

Preferred  holders  who  received  a 
bonus  of  common  stock  are  not  es- 
topped to  assail  a  secret  bonus  to  pro- 
moters of  which  they  had  no  knowl- 
edge. Mason  v.  Carrothers,  105  Me. 
392,  74  Atl.  1030. 

Selling  stock  as  a  participant  to  a 
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from  suing  for  dissolution  by  reason  of  voting  for  a  policy  which 
led  to  it.*®  It  has  been  held  that  a  stockholder  is  not  precluded  from 
objecting  and  suing  to  enjoin  an  ultra  vires  transaction  because  he 
has  consented  to  or  acquiesced  in  former  transactions  of  a  similar 
character,*''  or  unrelated  ones,**  and  an  act  done  to  protect  the  cor- 
poration will  not  raise  an  estoppel  to  prevent  a  similar  act  to  harm 
it.*'  Making  a  particular  objection  may  waive  others  and  estop  the 
stockholder  as  to  them."* 

The  estoppel  or  acquiescence  should  be  brought  home  to  com- 
plainant, who  is  not  necessarily  affected  by  that  of  his  predecessor,*' 
but  it  is  clear  that  a  person  who  purchases  shares  in  a  corporation 
■with  knowledge  of  the  fact  that  his  transferrer  is  estopped,  by  laches, 
participation  or  acquiescence,  to  complain  of  a  previous  ultra  vires 
transaction  or  misapplication  of  funds,  is  in  precisely  the  same 
position  as  his  transferrer,  and  is  also  estopped.®^  And  the  weight  of 
authority  is,  that  a  transferee  of  shares  is  in  the  same  position  as  his 


holding  company  does  not  disentitle 
the  seller  retaining  other  stock  from 
attacking  a  plan  of  combination  as  in 
fraud  of  his  rights,  Hyams  v.  Calu- 
met &  H.  Min.  Co.,  221  Fed.  529. 

86  Failure  to  resist  bankruptcy  pro- 
ceedings, begun  by  creditors  on  ac- 
count of  a  fraudulent  assignment 
caused  by  defendant  of&eers,  does  not 
waive  right  to  sue  for  the  fraud. 
Drueklieb  v.  Harris,  158  N.  Y.  App. 
Div.  873,  142  N.  Y.  Supp.  912. 

That  a  member  of  a  building  and 
loan  association  has  voted  for  an 
amendment  to  the  by-laws  granting  to 
the  directors  power  to  suspend  pay- 
ment of  dues  does  not  necessarily 
estop  such  member  from  demanding 
a  dissolution  of  the  association  where 
such  dues  have  been  suspended  for 
an  unreasonable  length  of  time.  Burk- 
heimer  v.  National  Mut.  Building  & 
Loan  Ass'n,  59  W.  Va.  209,  53  S.  E. 
372. 

87Bloxam  v.  Metropolitan  Ey.  Co., 
3  Ch.  App.  337.  See  also  Coquard  Na- 
tional Linseed  Oil  Co.,  171  111.  480,  49 
N.  E.  563;  Manderson  v.  Commercial 
Bank,  28  Pa.  St.  379. 

88  The    fact    that    stockholders    as- 


sented to  a  removal  of  the  corporate 
office  to  another  state  without  author- 
ity did  not  estop  the  stockholders  from 
objecting  to  a  wrongful  use  of  the 
money  of  the  corporation  thereafter. 
McConnell  v.  Combination  Mining  & 
Milling  Co.,  31  Mont.  563,  79  Pae. 
248. 

89  Buying  in  property  for  protection 
of  a  corporation  does  not  estop  a 
stockholder  from  suing  to  enjoin  offi- 
cers from  allowing  a  subsequent  sale. 
Paxton  V.  Heron,  41  Colo.  147,  124 
Am.  St.  Eep.  123,  92  Pac.  15. 

90  Objection  by  a  stockholder  at  a 
meeting  to  the  policy  of  an  act  waives 
objection  to  the  capacity  of  the  meet- 
ing to  consider  that  business.  Smith 
v.  Stone,  21  Wyo.   62,  128  Pap.  612. 

81  Continental  Securities  Co.  v.  Bel- 
mont, 83  N.  Y.  Misc.  340,  144  N.  Y. 
Supp.  801. 

That  a  co-complainant's  laches  is 
not  a  bar,  see  Endicortt  v.  Marvel, 
81  N.  J.  Eq.  378,  87  Atl.  230. 

92  Parsons  v.  Joseph,  92  Ala.  403, 
8  So.  788;  In  re  Syracuse,  C.  &  N.  Y. 
E.  Co.,  91  N.  Y.  1;  Ffooks  v.  South 
Western  Ey.  Co.,  1  Smale  &  G.  142. 
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transferrer  with  respect  to  suing  on  account  of  transactions  prior  to 
the  transfer,  even  when  he  is  a  purchaser  without  notice ;  and  that  he 
is  estopped  to  sue,  therefore,  without  regard  to  his  good  faith,  if  his 
transferrer  was  estopped.^*  This  doctrine,  of  course,  does  not  pre- 
clude a  transferee  of  shares  from  enjoining  ultra  vires  acts  subse- 
quent to  the  transfer.  It  can  never  be  held,  said  Lord  Chancellor 
Chelmsford  in  an  English  case,  that  the  acquiescence  of  the  original 
holder  of  stock  in  illegal  acts  of  the  directors  of  the  corporation  will 
bind  a  subsequent  holder  of  that  stock  to  submit  to  all  future  acts 
of  the  same  character.^*  One  taking  stock  by  legacy  is  barred  by  a 
settlement  made  with  testator.®^ 

§4074. Estoppel   against,    or   ratification   by   corporation. 

Estoppel  against  the  corporation  presents  a  distinct  question.  The 
text  and  citations  in  the  earlier  part  of  this  section  have  presupposed 
that  the  asserted  grievance  was  one  of  which  the  stockholder  might 
have  complained  but  for  some  act  or  inaction  of  his  own  which  raised 
an  estoppel  or  laches  or  a  ratification  against  him.  This  leaves  open 
the  inquiry  whether  the  alleged  illegal  or  ultra  vires  act  was  one 
which  the  corporation  could  become  estopped  or  disentitled  to  attack. 
Plaintiff,  suing  in  its  right,  could  not  complain  of  that  of  which  it  was 
estopped  to  complain,  and  if  it  is  not,  neither  is  he,  unless  by  some 
further  act  or  inaction  of  his  own.  This  is  reducible  to  the  question : 
"What  is  the  effect  of  illegal  or  ultra  vires  acts  and  contracts  ?  That 
has  been  fully  treated  in  an  earlier  chapter.®^     It  has  been  held 

93  Da  Ponte  v.  Louisiana  State  Lot-  9B  Babeook  v.  Far-vrell,  245  HI.  14, 
tery  Co.,  1  La.  Law  J.  184,  Fed.  Cas.  137  Am.  St.  Eep.  284,  19  Ann,  Cas.  74, 
No.  3,569;  Clark  v.  Ameriijan  Coal  Co.,       91  N.  E.  683. 

86  Iowa  436,  17  L.  B.  A.  557,  53  N.  96  See  generally  CKap.  37,  supra. 
W.  291;  Parsons  v.  Hayes,  14  Abb;  A  distinction  should  be  pointed  out,. 
N,  C.  (N.  Y.)  419.  Where  the  stockholder  sues  on  an  in- 
Stockholders  who  assented  to  salary  dividual  right,  the  corporation  might 
payments  cannot  complain,  and  those  be  estopped  but  he  may  be  free  to  ob- 
Tvho  later  became  such  should  nort  be  ject.  E.  g.,  watered  or  unpaid  stock 
allowed  to  recover  from  directors  for  may,  as  to  the  corporation,  in  the  ab- 
sueh  excess  as  was  voted,  their  action  senee  of  inhibitory  statute,  be  conclu- 
being  voidable  only.  Assignees  from  sively  paid  up  and  unassailable,  but 
consenting  holders  cannot  complain.  as  to  the  dissenting  stockholder  no 
Matthews  v.  Headley  Chocolate  Co.,  obstacle  exists  to  his  having  relief  as 
—  Md.  — ,  100  Atl.  645.  Contra,  Par-  an  individual  injured  by  it.  See  else- 
sons  V.  Joseph,  92  Ala.  403,  8  So.  788.  where  this  chapter,  subd.  XII  Watered 
And  see  as  to  right  of  a  subsequent  or  Fictitiously  Paid  up  Stock,  supra, 
transferee  to  sue,  §  4060,  supra.  In    such    a,    suit    "it    is   pertinent 

94  Bloxam  v.  Metropolitan  Ey.  Co.,  to  consider  what  has  been  his  conduct 
3  Ch.  App.  337.  with   regard  thereto.     A  corporation 
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accordingly  that  if  a  contract  or  act  was  wholly  ultra  vires,  estoppel 
will  not  arise  to  bar  an  attack  on  it,^  and  it  cannot  be  ratified  against 
a  dissenting  stockholder ,8*  as  where  stockholders  without  power  voted 
to  dissolve,®®  or  where  the  articles  appointed  directors  without  a  vote, 
contrary  to  -provisions  of  thef  statutes,^  or  where  the  other  party  acting 
thereunder  was  acting  really  for  its  own  benefit  and  did  not  rely 
to  its  prejudice  on  any  corporate  act.^  ,  ■ 

It  has  also  been  held  that,  if  a  contract  is  illegal  and  void,  as  being 
in  violation  of  an  express  prohibition,  or  conttary  to  public  policy, 
and  not  merely  ultra  vires,  the  fact  that  a  stockholder  voted  therefor 
as  a  director  or  otherwise  consented  or  participated  does  not  estop 
him  from  attacking  its  validity.'  The  reason  and  weight  of  authority, 
however,  is  to  the  contrary,*  for  there  is  nothing  about  a  corporation 
that  prevents  rights  and  liabilities  arising  from  its  ultra  vires  and 


may  do  acts  which  affect  the  public 
to  its  harm,  inasmuch  as  they  are  per 
se  illegal  or  are  malum  prohibitum. 
Then  no  assent  of  stockholders  can 
validate  them.  It  may  do  acts  not, 
thus  illegal,  though  there  is  want  of 
power  to  do  them,  which  affect  only 
the  interest  of  the  stockholders.  They 
may  be  made  good  by  assent  of  the 
stockholders."  Per  Folger,  J.,  in  Kent 
V.  Quicksilver  Min.  Co.,  78  N.  Y. 
159. 

For  a  distinction  between  "il- 
legal" and  "ultra  vires"  contracts, 
«pe  Bissell  v.  Michigan  Southern  & 
N.  I.  E.  Co.,  22  N.  Y.  258,  269.  See 
also  §  1511  et  seq.,  supra. 

8THolt  v.  California  Development 
Co.,  161  Fed.  3. 

98  See  infra,  this  section. 

99  Economy  Building  &  Loan  Ass'n 
V.  Paris  Ice  Mfg.  Co.,  113  Ky.  246, 
68  S.  W.  21. 

1  Members  of  a  tobacco  pool  were 
not  estopped  by  articles  of  incorpora- 
tion of  which  they  had  no  knowledge 
from  objecting  that  such  articles  were 
invalid  because  directors  were  there- 
by designated  without  an  election  as 
required,  and  because  their  voting 
power  was  denied,  Lebus  v.  Stansi- 
fer,  154  Ky.  444,  157  S.  W.  727. 


2  No  estoppel  to  object  to  ultra 
vires  contract  under  which  defendant 
spent  money  for  its  own  benefit, 
though  ostensibly  for  the  corporation. 
Holt  v.  California  Development  Co., 
161  Fed.  8. 

The  acquiescence  of  a  stockholder 
will  not  estop  him  to  sue  for  the  bene- 
fit of  the  corporation  for  wrongs  com- 
mitted by  the  managing  ofScers 
against  it  for  the  beinefit  of  another 
corporation  of  which  they  were  a'so 
of&cers.  Fitzgerald  v.  Fitzgerald  & 
Mallory  Const.  Co.,  41  Neb.  374,  .429, 
59   N.   W.   838. 

SBostwick  V.  Chapman,  60  Conn. 
553,  24  Atl.  32.      -, 

4  Stewart  v.  Erie  &  W.  Transp.  Co., 
17  Minn.  372,  where  it  was  held  that 
a  stockholder  who  consented  to  a  con- 
tract creating  a  monopoly  could  not 
afterwards  sue  to  set  it  aside.  His 
rights,  it  was  said,  are  determined 
upon  the  same  principles  as  in  cases 
where  the  contract  is  merely  xiltra 
vires.  See  also  Gray  v.  Chaplin,  2 
Kuss.  126,  in  which  the  illegality  was 
an  injury  to  the  public.  The  chancel- 
lor suggested  that  the  plaintifEs  could 
not  do  what  it  was  the  province  of  the 
attorney  general  to  do. 
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illegal  acts,  any  more  than  there  is  about  a  natural  person ;  ^  and  the 
modern  tendency  is  to  avoid  the  earlier  doctrine  by  denying  to  the 
corporation  or  a  participant  in  such  an  act  the  right  to  set  up  an 
estoppel  in  bar  of  the  consequent  liabilities  or  duties  begotten  by  it.* 
Ratification  by  the  corporate  body  acting  by  its  majority  is  to  be 
distinguished  from  ratification,  improperly  so-called,  by  the  plaintiff 
stockholder.  The  latter,  as  has  been  seen,  does  not  validate  the  act 
complained  of  and  thereby  extinguish  a  cause  of  action  on  which 
the  corporation  might  otherwise  have  sued,  but  it  merely  deprives 
plaintiff  of  his  equity  to  complain.'  Technical  ratification  by  the 
corporate  body  is  not  a  defense,  but  rather  shows  the  absence  of 
a  cause  of  action,  and  is  treated  here  only  for  convenience  because  of 
the  diverse  uses  of  the  term  "ratification"  as  just  mentioned.  It 
grows  out  of  the  power  of  the  majority  to  determine  matters  of 
policy  and  management.*  It  does  not  take  away  the  cause  of  action 
unless  the  act  was  one  within  the  corporate  powers®  and  those  of 
the  ratifying  body,^"  and  will  cure  acts  which  are  voidable  but  not 
wholly  void  or  prohibited  acts.^^    The  majority  cannot  ratify  its  own 


B  See  Bissell  v.  Michigan  Southern 
&  N.  I.  B.  Co.,  22  N.  Y.  258,  269, 
which,  though  not  a  storckhdlders ' 
suit,  accurately  points  out  this  dis- 
tinction where  the  defense  of  ultra 
vires  wae  raised  by  the  corporation. 
This  was  cited  approvingly  in  Kent 
V.  Quicksilver  Min.  Co.,  78  N.  T.  159, 
185,  which  was  a  stockholders'  suit. 

6  See  Chaps.  37  and  38,  supra. 

7  See  supra,  this  section. 

8  See  §  4065,  supra,  and  references 
there  found  calling  for  other  parts 
of  this  work. 

Compromise  between  two  corpora- 
tions with  common  directors,  when 
ratified  by  majority  of  stockholders, 
cannot  be  avoided  by  minority.  The 
corporation  only  can  do  that.  Conti- 
nental Ins.  Co.  V.  New  York  &  H.  B. 
Co.,  187  N.  Y.  225,  79  N.  E.  1026,  afE'g 
103  N.  Y.  App.  Div.  282,  93  N.  Y. 
Supp.  27. 

9  As  to  the  powers  of  the  corpora- 
tion, see  Chaps.  21-38,  supra. 

10  Von  Arnim  v.  American  Tube 
Works,  188  Mass.  515,  74  N.  E.  680. 

Transfer    of    all   property    without 


vote  of  stockholders  as  required,  but 
subsequently  ratified  by  majority 
stockholders,  was  not  assailable  by 
minority,  such  transfer  being  intra 
vires  if  regularly  made.  Metcalf  v. 
American  School  Furniture  Co.,  122 
Fed.  115. 

Sale  of  entire  property  by  directors 
in  excess  of  authority  may  be  ratified 
by  majority,  such  a  sale  being  within 
the  corporate  powers.  Peters  v. 
Waverly  Water-Front  Improvement 
&  Development  Co.,  113  Va.  318,  74 
S.  E.  168. 

11  Acts  voidable  by  reason  of  in- 
terest, irregularity  or  the  like  may  be 
ratified,  but  not  those  prohibited  by 
law  or  public  policy.  Boldenweck  v. 
BuUis,  40  Colo.  253,  90  Pac.  634;  Con- 
tinental Securities  Co.  v.  Belmont,  206 
N.  Y.  7,  51  L.  R.  A.  (N.  S.)  112,  Ann. 
Cas.  1914  A  777,  99  N.  E.  138,  ap- 
proved in  same  case  on  later  hearing 
83  N.  Y.  Misc.  840,  144  N.  Y.  Supp. 
801;  Schwab  V.  E.  G.  Potter  Co.,  194 
N.  Y.  409,  87  N.  E  670,  aff'g  129  N. 
Y.  App.  Div.  36,  113  N.  Y.  Supp.  439. 

Loan  of  surplus  funds  by  trading 
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or  others'  fraud  upon  the  minority,^*  though  they  may  bind  them- 
selves not  to  object. ^^  After  a  ratification  by  the  corporate  body  dis- 
sentient stockholders  can  attack  the  transaction  only  for  fraud  or 
inherent  illegality  or  want  of  power.^*  A  sale  by  an  officer  to  the  cor- 
poration may  be  disaffirmed  in  part,  that  is  in  so  far  as  he  obtained 
an  excessive  price  on  a  sale  to  it.^*  Until  the  stockholders  as  a  body 
act  or  have  opportunity  to  act  in  meeting,  there  is  neither  ratifica- 


oorporation,  even  if  ultra  vireis,  is  aot 
such  a  wrong  as  cannot  be  ratified. 
Otherwise  where  loans  were  to  direc- 
tors. Murray  v.  Smith,  166  N.  T. 
App.  Div.  528,  152  N.  Y.  Supp.  102. 

This  injunction  was  granted  to 
prevent  a  consolidation  wholly  illegal, 
though  it  was  yet  to  be  submitted  to 
^'stockholders  in  meeting.  William  B. 
Eiker  &  Son  Co.  v.  United  Drug  Co., 
79  N.  J.  Eq.  580,  Ann.  Cas.  1913  A 
1190,  82  Atl.  930,  rev'g  78  N.  J.  Eq. 
319,  79  Atl.  1044. 

12Alizona,  Franklin  v.  Havalena 
Min.  Co.,  16  Ariz.  200,  141  Pae.  727. 

Minnesota.  Shaw  v.  Staight,  107 
Minn.  152,  20  L.  E.  A,  (N.  S.)  1077, 
119  N.  W.  951. 

New  Jersey.  Endieott  v.  Marvel, 
81  N.  J.  Eq.  378,  87  Atl.  230. 

New  York.  Godley  v.  Crandall  & 
Godley  Co.,  212  N.  Y.  121,  105  N.  E. 
818,  modifying  153  App.  Div.  697,  189 
N.  Y.  Supp.  236;  Theobald  v.  United 
States  Eubber  Co.,  83  Misc.  627,  146 
N.  Y.  Supp.  597. 

Pennsylvania.  Schmid  v.  Lancaster 
Ave.  Theater  Co.,  244  Pa.  378,  91  Atl. 
363. 

Especially  not  by  meeting  called 
after  suit  begun  and  dominated  by 
wrongdoers.  Klein  v.  Independent 
Brewing  A^s'n,  231  HI.  594,  83  N.  E. 
434,  rev'g  135  HI.  App.  234. 

Eatification  by  majority  is  no  de- 
fense to  bill  charging  fraud  on  plain- 
tiff.   Dana  v.  Morgan,  219  Fed.  313. 

A  three-fifths  vote  confirming  the 
directors'  action  does  not  bar  the 
minority's:  right  to  object  to  a  breach 
of  good  faith  by  the  majority.   Hyams 


v.  Calumet  &  H.  Min.  Co.,  221  Fed. 
529. 

Approval  by  directors  of  voidable 
sale  to  themselves  does  not  bind  non- 
consenting  stockholders.  Nueces  Val- 
ley Irrigation  Co.  v.  Davis  (Tex.  Civ. 
App.),  116  S.  W.  633. 

A  stockholder  has  no  such  fiduciary 
relation  to  his  fellows  that  he  can- 
not vorte  on  approval  of  a  contract  in 
which  they  are  or  may  become  inter- 
ested, there  being  no  fraud  or  waste 
of  minority  rights.  Merriman  v.  Na- 
tional Zinc  Corporation,  82  N.  J.  Eq. 
493,  89  Atl.  764;  United  States  Steel 
Corporation  v.  Hodge,  64  N.  J.  Eq. 
807,  60  L.  E.  A.  742,  54  Atl.  1. 

IS  Eatification  of  fraud  and  misappli- 
cation binds  only  those  stockholders 
who  vote  for  it.  Continental  Securi- 
ties Co.  V.  Belmont,  206  N.  Y.  7,  51  L. 
E.  A.  (N.  S.)  112,  Ann.  Cas.  1914  A 
777,  99  N.  E.  138,  aff'g  150  N.  Y. 
App.  Div.  298,  134  N.  Y.  Supp.  635, 
75  Misc.  234,  133  N.  Y.  Supp.  560; 
Schwab  V.  E.  G.  Potter  Co.,  194  N. 
Y.  409,  87  N.  E.  670,  aff'g  129  N.  Y. 
App.  Div.  36,  113  N.  Y.  Supp.  439. 

14  Where  there  has  been  a  ratifica- 
tion by  stockholders,  complainant  has 
no  ground  left  but  fraud  such  as  could 
not  be  ratified.  Dana  v,  Morgan,  219 
Fed.  313;  Cowell  v.  McMillin,  177 
Fed.  25;  Waters  v.  Horace  Waters  & 
Co.,  130  N.  Y.  App.  Div.  678,  115  N. 
Y.  Supp.  432;  Westchester  Fire  Ins. 
Co.  V.  Syracuse,  B.  &  N.  Y.  E.  Co., 
97  N.  Y.  Misc.  471,  161  N.  Y.  Supp. 
759;  Warner  v.  Morgan,  81 .  N.  Y. 
Misc.  685,  143  N.  Y.  Supp.  516. 

15  A  sale  by  an  officer  to  the  cor- 
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tion  nor  disaflSrmance,   and  the  voidable  act  of  directors  remains 
voidable  notwithstanding  the  filing  of  a  bill  by  stockholders.^^ 

§  4075. Compromise  or  settlement.  Compromise,  unlike  es- 
toppel, does  liot  depend  on  knowledge  of  a  particular  grievance,  and 
includes  all  that  is  within  the  terms  of  the  settlement.^' 

§  4076.  —  Limitation  of  a.ctioiL  When  a  legal  right  pertaining  to 
the  corporation  is  asserted,  the  statute  of  limitations  wiU  apply,  but 
if  the  substance  is  equitable,  the  bar,  if  any,  will  come  from  laches.^* 
Limitations  and  not  laches  applies  to  actions  based  on  fraudulent 
waste  or  to  acts  which  are  incapable  of  ratification.^*  The  limitations 
applicable  to  the  particular  actions  which  the  corporation  may  bring 
against  its  stockholdera  or  ofiScers  and  directors,  and  which  may 
therefore  be  applicable  when  a  stockholder  sues  in  its  rights,  are 
discussed  in  the  appropriate  portions  of  this  work,  and  they  should 
be  consulted.  As  to  limitations  of  actions  against  third  persons  or 
corporations,  a  general  treatise  on  limitations  should  be  consulted. 
A  suit  to  relieve  the  corporation  from  fraudulent  abstraction  of  its 
funds  by  officers  is  one  for  relief  on  the  ground  of  fraud,  as  to  which 
the  bar  runs  from  the  time  of  discovery*"  and  the  existence  of  a 


poralion  in  breach  of  Ms  trust  may  be 
disaffirmed  in  so  far  as  the  price  was 
excessive,  and  he  be  made  to  account 
for  that.  PeerjBon  v.  Gray,  184  Ala. 
312,  63  So.  467. 

16 While  a  directors'  comtraet  with 
themselves  is  voidable  at  the  election 
of  the  corporation,  the  filing  of  a  bill 
by  a  dissenting  stockholder  does  not 
make  it  void.  It  is  still  voidable  un- 
til a  stockholders'  meeting  afS.rm3  or 
disaffirms.  There  is  na  presumption 
of  ratification  from  mere  lapse  of 
time  without  a  meeting  to  consider 
it.  Endieott  v.  Marvel,  81  N.  J.  Eq. 
378,  87  Atl.  230. 

17  Actual  knowledge  of  the  olaim 
released  is  not  essential.  Babcock  v. 
Farwell,  245  111.  14,  137  Am.  St.  Bep. 
284,  19  Ann.  Cas.  74,  91  N.  E.  683. 

18  Limitation  rather  than  laches 
bars  an  Action  to  recover  from  direc- 
tors the  value  at  stock  exchanged 
with  another  corporation  of  which 
they  were  also  directors  and  by  it  do- 


nated to  them.  The  right  is  a  legal 
right  to  recover.  Pollitz  v.  Wabash 
E.  Co.,  207  N.  T.  113,  100  N.  B.  721, 
modifying  150  N.  T.  App.  Div.  715, 
135  N.  Y.  Supp.  789. 

A  cause  of  action  for  directors' 
negligence  barred  at  law  to  the  cor- 
poration is  also  barred  in  equity.  Kel- 
ly V.  Dolan,  233  Fed.  635. 

19  Fleming  v.  Black  Warrior  Cop- 
per Co.,  Amalg  mated,  15  Ariz.  1,  51 
L.  E.  A.  (N.  S.)  99,  136  Pac.  273; 
Murray  v.  Smith,  166  N.  Y.  App.  Div. 
528,  152  N.  Y.  Supp.  102. 

20  Fleming  v.  Black  Warrior  Cop- 
per Co.,  Amalgamated,  15  Ariz.  1,  51 
L.  E.  A.  (N.  S.)  99,  136  Pac.  273. 

Not  on  "liability  created  by  law." 
Whitten  v.  Dabney,  171  Cal.  621,  154 
Pac.  312. 

All  material  facts  must  be  known 
before  the  statute  runs  on  a  bill  for 
fraud.  Investors'  Syndicate  v.  North 
America  Coal  &  Mining  Co.,  31  N.  D, 
259,  153  N.  W.  472. 
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competent  person  to  sue ;  ^^  and  one  stockholder  is  not  barred  be- 
cause another  discovered  the  fraud  earlier  ^  and  is  chargeable  with 
laches,*'  nor  is  the  bar  complete  against  the  corporation  so  long  as  it 
is  under  disability  to  sue  by  reason  of  the  delinquents'  control.** 
A  bar  to  relief  does  not  bar  a  pure  defense  made  by  way  of  inter- 
vention.''^ ' 

§  4077.  — Bad  motive  or  want  of  substantial  interest.  It  is  a  gen- 
eral rule  that,  if  a  stockholder  comes  into  £i  court  of  equity  in  the 
bona  fide  character  of  a  stockholder  to  enjoin  or  set  "aside  ultra 
vires  transactions  on  the  part  of  the  directors  or  a  majority  of  the 
stockholders,  or  to  obtain  relief  for  fraud  or  other  injuries  to  the 
corporation,  and  shows  a  right  to  relief,  the  court  cannot  properly 
inquire  into  his  motive  in  prosecuting  the  suit.*®  It  was  said  by 
Lord  Chancellor  Westbury  in  an  English  case:  "I  have  nothing  to 
do  with  the  motives  of  plaintiffs  suing  in  this  court.  If  they  come 
here  in  a  bona  fide  cheiracter,  the  reason  for  their  coming  here  is  a 
matter  beyond  the  province  of  a  court  of  justice  to  inquire  into."*' 


21  Executor  of  insane  stockholder 
against  whom  'statute  never  began  is 
not  barred.  Fleming  v.  Black  War- 
rior Copper  Co.,  Amalgamated,  15 
Ariz.  1,  51  L.  B.  A.  (N.  S.)  99,  136 
Pae.  273. 

22Whitten  v.  Dabney,  171  Cal.  621, 
154  Pac.  312. 

23  Demurrer  that  action  is  barred 
is  bad  where  pleadings  show  that 
plaintiEE  may  be  gufty  of  laches  but 
intervener  is  not  barred.  Fleming  v. 
Black  Warrior  Copper  Co.,  Amalga- 
mated, 15  Ariz.  1,  51  L.  E.  A.  (N. 
S.)  99,  136  Pac.  273. 

24Whitten  V.  Dabney,  171  Cal.  621, 
154  Pae.  312. 

2BThat  the  statute  applying  to  "re- 
lief on  the  ground  of  fraud"  has  no 
application  to  pure  defenses  without 
relief  made  by  an  intervener,  see  In- 
vestors' Syndicate  v.  North  Ameri- 
ca Coal  &  Mining  Co.,  31  N.  D.  259, 
153  N.  W.  472. 

26  Central  E.  Co.  v.  Collins,  40  Ga. 
582;  Elkins  v.  Camden  &  A.  E.  Co., 
36  N.  J.  Eq.  5;  Contiuentai.Securities 
Co.  V.  Belmont;  83  N.  Y.  Misc.  340, 


144  N.  T.  Supp.  801;  Lewisohn  Bros. 
V.  Anaconda  Copper  Min.  Co.,  26  N. 
Y.  Misc.  613,  623,  56  N.  Y.  Supp.  807; 
Eamsey  v.  Gould,  57  Barb.  (N.  Y.) 
398;  Colman  v.  Eastern  Counties  Ey. 
Co.,  10  Beav.  1;  Seaton  v.  Grant,  2 
Ch.  App.  459;  Forrest  v.  Manchester, 
S.  &  L.  Ey.  Co.,  4  De  Gex,  F.  &  J. 
126. 

Improper  motive  is  not  a  defence 
where  relief  is  based  on  right  and  not 
on  the  favor  of  equity.  Pollitz  v.  Wa- 
bash E.  Co.,  150  N.  Y.  App.  piv.  715, 
135  N.  Y.  Supp.  789,  afP'd  207  N.  Y. 
113,  100  N.  E.  721. 

A  litigious  purchase  and  obstructive 
purpose  is  no  defense  to  suit  against 
defendants  "illegally  pursuing"  an 
ultra  vires  act.  Civil  Code  §  2224; 
Macon  Gas  Co.  v.  Eichter,  143  Ga.  397, 
85  S.  E.  112.  Compare,  however, 
Clark  V.  American  Coal  Co.,  86  Iowa 
436,  17  L.  E.  A,  557,  53  N.  W.  291; 
Sparhawk  v.  Union  Passenger  Ey.  Go., 
54  Pa.  St.  401. 

27  Forrest  v.  Manchester,  S.  &  L.  Ey. 
Co.,  4  De  Gex,  F.  &  J.  126. 
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As  we  have  seen  in  a  former  section,  the  fact  that  the  plaintiff 
purchased  his  stock  for  the  purpose  of  bringing  suit  does  not 
preclude  him,  if  there  was  a  real  purchase,**  but  a  person  cannot 
sue  as  a  stockholder  unless  he  is  the  bona  fide  owner  of  the  stock 
upon  which  his  right  to  sue  is  based.  He  cannot  sue  if  the  transfer 
to  him  was  merely  nominal,  and  not  in  good  faith,  but  merely  for 
vexatious  purposes.*' 

According'  to  the  weight  of  authority  a  stockholder  must  sue  in 
good  faith  as.  such,  and  for  the  company,  and  not  as  the  mere  puppet 
of,  and  for  the  interest  of,  a  rival  company.  By  the  weight  of  author- 
ity, therefore,  although  there  seem  to  be  some  decisions  or  dicta  to 
the  contrary,  a  suit  by  a  stockholder  on  behalf  of  himself  and  other 
stockholders  should  be  dismissed  if  it  appears  that  he  does  not  sue  in 
good  faith  in  the  interest  of  the  other  stockholders,  or  in  his  own 
interest  as  a  stockholder,  but  solely  in  the  interest  of  a  rival  cor- 
poration, in  which  he  is  also  a  stockholder,  by  its  direction,  and 
under  an  agreement  by  it  to  indemnify  him  for  costs.'"    It  is  not 


28  See  §4060,  supra. 

29  Moore  v.  Silver  Valley  Min.  Co., 
104  N.  C.  534,  10  S.  E.  679;  McDon- 
nell V.  Grand  Canal  Co.,  3  Ir.  Ch. 
578. 

Mere  interloper  or  trouble  seeker. 
O'Connor  v.  Virginia  Passenger  & 
Power  Co.,  46  N.  T.  Misc.  530,  92 
N.  T.  Supp.  525. 

30 1'orrest  v.  Manchester,  S.  &  L. 
Ey.  Co.,  4  De  Gex,  F.  &  J.  .126.  In 
this  case  the  directors  of  the  rival 
corporation  directed  tjie  institution  of 
the  suit,  and  indemnified  the  plain- 
tiff against  costs.  Lord  Chancellor 
Westbury  said:  "It  has  been  a  very 
wholesome  doctrine  of  this  court  that 
one  shareholder  having  in  view  the 
legitimate  purposes  of  the  cormpany 
may  be  permitted  in  this  court  to 
maintain  a  suit  on  behalf  of  himself 
and  the  other  shareholders  of  the 
company,  but  the  principle  upon 
which  that  constructive  representa- 
tion of  the  shareholders  is  permitted 
indisputably  requires  that  the.  suit 
shall  be  a  bona  fide  orne,  faithfully, 
truthfully,  sincerely  directed  to  the 
benefit    and    the    interests    of    those 


shareholders  whom  the  plaintiff  claims 
a  right  to  replresent.  But  can  I  per- 
mit a  man  who  is  the  puppet  of  an- 
other company  to  reptesent  the  share- 
holders of  the  company  against  whom 
he  desires  to  establish  the  interests 
and  benefits  of  a  rival  scheme?  That 
would  be  entirely  contrary  to  the  prin- 
ciple upon  which  this  constructive 
representation  has  been  permitted  to 
be  founded.  When  the  plaintiff  sues 
in  that  capacity  any  personal  excep- 
tion, to  the  plainfiff  remains,  and  it 
would  be  in  direct  contradiction  of 
every  principle  of  truth  and  justice  if 
I  permitted  a  man  to  corme  here 
clothed  in  the  garb  of  a  shareholder 
of  company  A.,  but  who  is  in  reality 
a  shareholder  in  company  B.,  and  has 
no  sympathy  whatever  with,  no  real 
purpose  of  promoting  the  interests  of 
the  oi;her  company.  Such  a  thing 
would  be  so  much  at  variance  with 
the  principles  of  a  court  of  equity 
that  it  would  be  impossible  for  it  to 
entertain  a  suit  of  that  description 
which  is  a  mere,  mockery,  a  mere  il- 
lusory proceeding. ' '  And  see  to  the 
same    effect,   Beshoar   v.    Chappell,   6 
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very  material  that  plaintiff  purchased  more  stock  pendente  lite  and 
served  a  supplemental  complaint.^^ 

When  a  stockholder  sues  to  enjoin  the  directors  of  a  corporation 
from  applying  its  assets  to  purposes  not  authorized  by  its  charter 
or  to  prevent  or  redress  other  wrongs,  his  right  to  relief  is  not  in  any 
way  affected  by  the  fact  that  he  holds  little  stock  in  the  corporation, 
so  that  his  share  (in  equity)  of  the  amount  which  it  is  proposed  to 
misapply,  or  the  extent  of  his  injury,  is  comparatively  trivial.  Not- 
withstanding this,  he  has  the  same  right  as  the  largest  stockholder 
to  insist  that  the  assets  of  the  corporation  shall  not  be  diverted  from 
the  objects  for  which  it  was  created.  The  maxim  de  minimis  non 
curat  lex  does  not  apply .''^    But  such  facts  may  bear  upon  the  equi- 


Colo.  App.  323,  40  Pac.  244;  Water- 
tury  V.  Merchants'  ITnion  Exp.  Co., 
50  Barb.  (N.  Y.)  157. 

One  who  holds  no  3toek  except  nom- 
inally will  not  be  permitted  to  main- 
tain suit  against  a  corporation  where 
the  real  purpose  is  to  cause  injury 
in  the  interest  of  a  rival  concern. 
Breeze  v.  Lone  Pine-Surprise  Consol. 
Min.  Co.,  39  "Wash.  602,  81  Pac.  1050. 

In  a  New.  York  case,  an  injunction 
pendente  lite,  granted  in  a  suit  by  a 
stockholder  to  restrain  the  company 
from  leasing  its  property,  was  dis- 
solved, where  it  appeared  that  the 
plaintiff  was  not  suing  in  good  faith 
for  the  protection  of  his  own  rights, 
but  at  the  instigation  and  in  the  in- 
terest of  a  rival  corporation.  Jenkins 
V.  Auburn  City  Ey.  Co.,  27  N.  Y.  App. 
Div.  553,  50  N.  Y.  Supp.  852.  Com- 
pare Lewisohn  Bros.  v.  Anaconda 
Copper  Min.  Co.,  26  N.  Y.  Misc.  613, 
623,  56  N.  Y.  Supp.  807. 

In  an  Illinois  case,  where  it  ap- 
peared that  a  bill  by  a  stockholder  to 
dissolve  a  corporation  was  filed  in 
pursuance  of  an  agreement  with  the 
officers  of  other  corporations  against 
which  the  corporation  sought  to  be 
dissolved  had  an  important  suit  pend- 
ing, and  that  the  object  was  to  dissi- 
pate rather  than  to  dissolve  the  as- 
sets, it  was  held  that  the  bill  should 
be  dismissed.     Watson   v.   Le   Grand 


Eoller  Skating  Rink  Co.,  177  HI.  203, 
52  N.  E.  317. 

Compare,  however.  Central  R.  Co. 
V.  Collins,  40  Ga.  582;  Saudford  v. 
Catawissa,  W.  &  E.  E.  Co.,  24  Pa.  St. 
378,  64  Am.  Dec.  667,  and  Colman  v. 
Eastern  Counties  Ey.  Co.,  10  Beav. 
1,  which  are  apparently  to  the  con- 
trary. 

If  a  suit  to  prevent  an  ultra  vires 
estaljjishment  in  a  foreign  state  is  in 
good  faith,  it  is  immaterial  that 
plaintiffs  procured  funds  from  rival 
interests  with  a  selfish  purpose  to 
prevent  competition.  Southwestern 
Portland  Cement  Co.  v.  Latta  &  Hap- 
per,  —  Tex.  Civ.  App.  — ,  193  S.  W. 
1115. 

31  Continental  Securities  Co.  v.  Bel- 
mont, 83  N.  Y.  Misc.  340,  144  N.  Y. 
Supp.  801. 

SZZabriskie  v.  Cleveland,  C.  &  C. 
E.  Co.,  23  How.  (IT.  S.)  381,  16  L.  Ed. 
488;  Elkins  v.  Camden  &  A.  E.  Co., 
"36  N.  J.  Eq.  5 ;  Gifford  v.  New  Jersey 
E.  &  Transp.  Co.,  10  N.  J.  Eq.  171; 
Kean  v.  Johnson,  9  N.  J.  Eq.  401; 
Seaton  v.  Grant,  2  Ch.  App.  459; 
Tomkinson  v.  South-Eastern  Ey.  Co., 
35  Ch.  Div.  675;  Chariton  ,v.  Newcas- 
tle &  C.  Ey.  Co.,  5  Jur.  (N..  S.)  1096; 
Beman  v.  Eufford,  1  Sim.  (N.  S.)  550; 
Armstrong  v.  Toronto  Church  Society, 
13  Grant  Ch.  (Can.)  552.  Compare 
Greenough  v.  Alabama  Great  South- 
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ties  by  which  he  maintains  his  right  to  sue,*'  when  his  case  is  not 
founded  on  positive  right.'* 

It  does  not  necessarily  foU'ow  that  because  a  corporation  has  be- 
come insolvent,  and  after  debts  are  paid  no  surplus  will  remain  for 
distribution  among  stockholders,  that  the  stockholders  have  no  status 
to  maintain  action  to  prevent  wrongs  to  the  corporation.  "Such  a 
doctrine,"  said  the  court,  "would  permit  the  holders  of  the  majority 
stock  to  wreck  a  corporation  and,  when  the  holders  of  the  minority 
stock  ask  the  court  to  intervene,  to  forestall  the  action  of  the  court 
by  proclaiming  the  insolvency  of  the  company  and  the  consequent 
lack  of  interest  in  the  outcome  on  part  of  those  seeking  the  court's 
action.  "'8 

§4078.  — Interference  with  internal  policy  and  management  or 
with  discretion  of  officers  and  directors.  In  accordance  with  the  rule 
that  the  injurious  or  unwise  exercise  of  managerial  discretion  is  not 
actionable,  if  free  from  fraud,  abuse  or  illegality,'®  it  is  a  good  de- 


em E.  Co.,  64  Fed.  22;  Dannmeyer  v. 
Coleman,  11  Fed.  97;  Benedict  v. 
Western  U.  Tel.  Co.,  9  Abb.  N.  Cas. 
(N.  Y.)  214. 

Allegation  of  ownership  of  $3,100 
par  value  of  stock  held  sufficient  on 
demurrer.  Howard  v.  National  Tele- 
phone Co.,  182  Fed.  215. 

"The  right  of  the  stockholder  to 
sue  exists  because  of  special  injury  to 
him  for  which  otherwise  he  is  withomt 
redress.  If  his  interest  is  trifling  and 
the  injury  thereto  of  no  consequence, 
he  cannot  sue  to  compel  righting  of 
v>rongs  to  the  corporation."  Home 
Fire  Ins.  Co.  v.  Barber,  67  Neb.  644, 
60  L.  E.  A.  927,  108  Am.  St.  Eep. 
716,  93  N.  W.  1024. 

33  Smallness  of  the  damage  result- 
ing to  plaintiff  was  considered  against 
him  in  a  federal  suit  to  annul  a  eon- 
tract  compounding  pension  rights 
with  a  retiring  bank  president.  Heinz 
V.  National  Bank  of  Commerce  in 
St.  Louis,  237  Fed.  942. 

The  fact  that  plaintiffs  are  a  small 
minority  (6,617  shares  out  of  270,- 
000)  is  pertinent  on  determining 
their   equities   relatively   to   the   oth- 


ers, though  it  is  not  a  bar  to  relief. 
Aldrieh  v.  Union  Bag  &  Paper  Co., 
81  N.'  J.  Eq.  244,  87  Atl.  65. 

A  subsequent  buyer  for  purpose  of 
suing  to  resist  a  plan  favored  by 
over  99  per  cent  of  stockholders  must 
make  out  a  very  clear  case.  General 
Inv.  Co.  V.  Bethlehem  Steel  Corpora- 
tion, 87  N.  J.  Eq.  234,  100  Atl.  347. 

Want  of  substantial  interest  pre- 
sumed of  a  subsequent  purchaser  who 
did  not  allege  a  substantial  market 
value  of  stock  when  purchased.  John- 
son V.  United  Eys.  Co.  of  St.  Louis, 
227  Mo.  423,  127  S.  W.  63. 

34  The  relative  benefits  and  injuries 
to  come  from  a  proposed  disaffirmance 
of  an  act  (stock  issue  at  less  than 
par)  will  not  be  weighed  against  com- 
plainant, who  is  a  small  holder  and 
but  little  injured,  if  the  act  is  whol- 
ly prohibited  and  contrary  to  law. 
Carver  v.  Southern  Iron  &  Steel  Co., 
78  N.  J.  Eq.  81,  78  Atl.  240,  intimat- 
ing that  the  same  would  be  true  of  a 
suit  by  a  nominal  plaintiff. 

35  Davies  v.  Monroe  Waterworks  & 
Light  Co.,  107  La.  145,  31  So.  694. 

36  See  §4065,  supra. 
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fense  that  interference  with  the  internal  policy  and  management  of 
the  corporation  will  be  entailed  by  the  relief  sought,  and  the  court 
will  decline  to  entertain  a  suit  having  that  end  or  effect,*''  or  it  will 
mold  its  relief  so  as  to  limit  it  to  an  operation  which  will  not  so 
interfere.'^  For  a  like  reason  (and  other  reasons)  jurisdiction  over 
a  foreign  corporation  is  frequently  declined.*^ 

§  4079.  Jurisdiction  of  action  Or  suit.  The  action  must  be  in  a  court 
having  jurisdiction  of  either  the  parties  or  the  subject-matter,*"  and 
such  suits  are  within  the  jurisdiction  of  equity,"  if  there  is  no 
adequate  legal  remedy.*^ 

The  courts  are  indisposed  to  entertain  actions  involving  any  visi- 
torial  power  over  foreign  corporations  or  any  judicial  interference 
with  their  internal  management.  This  is,  however,  rather  an  abnega- 
tion of  power  on  grounds  of  inconvenience  than  a  want  of  juris- 
diction. It  rests  on  reasons  peculiar  to  foreign  corporations,  of 
which  courts  have  undoubted  jurisdiction,  given  the  requisite  pro- 
cedure to  acquire  it.  The  whole  matter  is  treated  in  the  chapter 
relating  to  foreign  corporations,**  but  where  the  foreign  corporation 


87  Bergman  Clay  Mfg.  Co.  v.  Berg- 
man, 73  Wash.  144,  131  Pae.  485; 
Smith  V.  Stone,  21  Wyo.  62,  128  Pac. 
612. 

A  bill  to  assume  management  by 
means  of  a  receiver  will  not  lie. 
Toomey  v.  First  Mortgage  Trust  Co., 
—  Tex.  Civ.  App.  — ,  177  S.  "W.  539. 

It  is  no  defense  where  inequity  to 
stockholders  is  planned.  Smith  v. 
Westchester  Bronxville  Realty  Co.,  78 
N.  Y.  Mise.  75,  137  N.  T.  Supp.  690. 
And  see  generally  the  cases  cited  un- 
der §  4065,  supra. 

88  See  §4090  et  seq.,  infra,  in  this 
subdivision. 

39  See   §4079,  infra. 

4*  Jurisdiction  of  person  interven- 
ing held  sufficient  though  all  other 
partieis  were  nonresident  and  subject- 
matter  was  foreign.  Grant  v.  Greene 
Consol.  Copper  Co.,  169  N.  Y.  App. 
Div.  206,  154  N.  Y.  Supp.  596. 

A  suit  to  restrain  enforcement  of  an 
invalid  state  statute  for  regulation 
of  rates  is  not  a  suit  against  the  state 
pf  which    there    is     no    jurisdiction. 


Perkins  v,  Northern  Pac.  Ry.  Co.,  155 
I'ed.  445;  Poor  v.  Iowa  Cent.  Ry.  Co., 
155  Fed.  226. 

41  Equity  has  jurisdiction  of  such 
suits  when  well  pleaded,  and  writ  of 
prohibition  was  accordingly  denied. 
State  V.  McQuillin,  260  Mo.  164,  168 
S.  W.  924. 

Where  action  by  stockholders 
against  officers  for  fraud  in  use  of 
corporate  property  prays  for  a  money 
judgment  only,  the  case  may  be  one 
where  there  exists  adequate  renjedy 
at  law,  and  a  court  of  equity  may 
therefore  be  without  jurisdiction. 
Godfrey  v.  McConnell,  151  Fed.  783. 
See  also  §  4053,  supra,  §  4090,  infra. 

42  Where  the  bill  seeks  solely  for 
damages  for  fraud  in  causing  the  cor- 
poration to  become  indebted,  the  legal 
remedy  is  adequate,  and  suit  in  the 
federal  courts  in  equity  will  not  lie. 
Godfrey  v.  McConnell,  151  Fed.  783. 

43  See  chapter  on  Foreign  Corpora- 
tions, infra. 

If  the  .corporation  is  foreign,  the 
courts  wiU  not  take  jurisdiction   af- 
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appears  and  submits  it  cannot  challenge  jurisdiction.**  The  opinion 
is  expressed  in  New  York,  that  "no  doubt,  in  a  proper  case,  the 
courts  of  this  state  will  entertain  jurisdietion  of  a  representative 
action  by  resident  stockholders  on  behalf  of  a  foreign  corporation,"  *5 
but  it  will  not  do  so  to  restore  a  merged  and  extinguished  corpora- 
tion to  its  existence  and  franchises,**  nor  to  adjudicate  foreign  land 
titles.*^ 

It  is  now  well  settled  that,  where  the  necessary  diversity  of  citizen- 
ship exists,  the  federal  courts  have  jurisdiction  of  a  suit  by  a  stock- 
holder, on  behalf  of  himself  and  other  stockholders,  to  prevent  or 
redress  injuries  to  the  corporation.**    Either  the  existence  of  a  federal 


fecting  the  internal  management  a£ 
its  affairs,  even  if  there  is  corporate 
property  within  the  jurisdiction. 
Holmes  v.  Jewett,  55  Colo.  187,  134 
Pac.  665;  Kelly  v.  Thomas,  234  Pa. 
419,  51  L.  E.  A.  (N.  S.)  122,  83  Atl. 
307;  MeOloskey  v.  Snowden,  212  Pa. 
249,  108  Am.  St.  Eep.  867,  61  Atl. 
796;  Madden  v.  Penn  Elee.  Light  Co., 
181  Pa.  St.  617,  38  L.  E.  A.  638,  37 
Atl.  817. 

Suit  should  be  at  the  domicile  in 
order  to  enjoin  oficers  from  improp- 
erly disposing  of  its  assets;  but  prop- 
erty in  the  jurisdietion  may  be  pro- 
tected pendente  lite.  Moneuse  v. 
Eiley,  40  N.  T.  Misc.  110,  81  N.  Y. 
Supp.  325. 

Equity  has  jurisdiction  to  annul  a 
merger  agreement  though  one  of  the 
corporations  is  foreign  and  is  served 
only,  by  publication.  Knapp  v.  Su- 
preme Commandery,  United  Order 
Golden  Cross  of  World,  121  Tenn.  212, 
118  S.  "W.  390. 

Where  no  visitorial  power  was  in- 
volved but  the  relief  was  merely  to 
compel  resident  directors  to  make  res- 
titution, and  all  parties  were  before 
the  court,  it  properly  retained  juris- 
diction to  render  a  personal  decree. 
Babeock  v.  Farwell,  245  III.  14,  137 
Am.  St.  Eep.  284,  19  Ann.  Cas.  74,  91 
N.  E.  683.  See  also  Ganzer  v.  Eosen- 
feld,  153  Wis.  442,  141  N.  W.  121. 

Suit   for   accounting   from   resident 


directors  of  Delaware  corporation  hav- 
ing its  property  in  Mexico  and  place 
of  business  and  books  in  Illinois  may 
be  had  in  latter  state.  Voorhees  v. 
Mason,  245  111.  256,  91  N.  E.  1056, 
rev'g  148  111.  App.  647. 

41  Fleming  v.  Black  Warrior  Cop- 
per Co.,  Amalgamated,  15  Ariz.  1, 
51  L.  E.  A.  (N.  S.)  99,  136  Pac.  273. 

48  Miller  v.  Quincy,  179  N.  T.  294, 
72  N.  E.  116 ;  Howe  v.  New  York,  N. 
H.  &  H,  E.  Co.,  142  N.  Y.  App.  Div. 
451,  126  N.  Y.  Supp.  1090;  Jacobs  v. 
Mexican  Sugar  Eefining  Co.,  104  N. 
Y.  App.  Div.  242,  93  N.  Y.  Supp.  776; 
Ernst  V.  Eutherford  &  B.  S.  Gas  Co., 
38  N.  Y.  App.  Div.  388,  56  N.  Y. 
Supp.  403. 

46  Howe  V.  New  York,  N.  H.  &  H. 
R.  Co.,  142  N.  Y.  App.  Div.  451,  126 
K    Y.  Supp.  1090. 

47  But  as  the  action  is  personal  and 
not  in  rem,  the  court  is  not  deprived 
of  jurisdiction  because  the  injunction 
prayed  will  indirectly  affect  land  in 
another  state.  Eeed  v.  Hollingsworth, 
157  Iowa  94,  135  N.  W.  37. 

Where  cancellation  of  a  lease  is  the 
object  of  the  suit,  it  does  not  in- 
volve the  title  to  the  land  lying  in  a 
foreign  country.  Jacobs  v.  Mexican 
Sugar  Eefining  Co.,  104  N.  Y.  App. 
Div.  242,  93  N.  Y.   Supp.   776. 

48  Doctor  V.  Harrington,  196  U.  S. 
579,  49  L.  Ed.  606;  Greenwood  v. 
Union  Freight  E.   Co.,  105  U.  S.  13, 
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question  or  diversity  of  citizenship  will  sustain  jurisdiction  of  federal 
courts.*®  A  formal  demand  on  the  board  of  directors  to  bring  suit 
followed  by  a  formal  refusal  cannot  confer  jurisdiction  on  a  federal 
court  on  the  ground  of  diversity  of  citizenship,  where  the  demand 
and  refusal  by  the  directors  are  made  simply  to  secure  the  fact  of 
diverse  citizenship.  "It  is  the  duty  of  the  court,  for  jurisdictional 
purposes,  to  ascertain  the  necessary  parties  to  the  suit,"  said  the 
court,  "and  align  them  upon  the  one  side  or  the  other  in  conformity 
with  their  true  interests  and  attitude,  irrespective  of  their  designa- 
tions in  the  bill. ' '  ^^     Cases  begun  in  state  courts  may  be  removed 


26  L.  Ed.  961;  Badge  v.  Woolsey,  18 
How.  (U.  S.)  331,  15  L.  Ed.  401; 
Consumers'  Gas  Trust  Co.  v.  Quinby, 
137  Fed.  882;  MoKee  v.  Chautauqua 
Assembly,  124  Fed.  808;  Louisvffle 
Trust  Co.  V.  Stone,  107  Fed.  305; 
Barnes  v.  Kornegay,  62  Fed.  671; 
Pond  V.  Vermont  Valley  E.  Co.,  12 
Blatchf.  280,  Fed.  Cas.  No.  11,265. 
See  also  Citizens'  Savings  &  Trust 
Co.  V.  Illinois  Cent.  R.  Co.,  205  V.  S. 
46,  51  L.  Ed.  703. 

49  Ex  parte  Young,  209  TJ.  S.  123, 
52  L.  Ed.  714,  13  L.  R.  A.  (N.  8.)  932, 
14  Ann.  Cas.  764;  Horward  v.  Nation- 
al Tel.  Co.,  182  Fed.  215;  Larabee  v. 
DoUey,  175  Fed.  365,  afE'd  219  U.  S. 
121,  55  L.  Ed.  123;  Lindsley  v.  Natu- 
ral Carbonic  Gas  Co.,  162  Fed.  954; 
Perkins  v.  Northern  Pac.  Ry.  Co.,  155 
I'ed.  445. 

Where  there  is  a  federal  question, 
jurisdiction  exists,  and  the  issue  o£ 
collusion  to  confer  it  by  arrangement 
of  parties  cannot  ari^e.  Simpson  v. 
Union  Stock  Yards  Co.  of  Omaha,  110 
Fed.  799. 

In  order  that  the  federal  courts 
may  have  jurisdiction,  the  plaintiff 
and  the  defendants  must  be  citizens 
of  different  states.  If  the  plaintiff 
and  some  of  the  defendants,  or  some 
of  the  plaintiffs  and  some  of  the  de- 
fendants, are  citizens  of  the  same 
state,  there  is  no  jurisdiction.  East 
Tennessee,  V.  &  G.  R.  R.  v.  Grayson, 
119  TJ.  S.  240,  30  L.  Ed.  382;  Central 
B-  Co;  of  New  Jersey  v.  Mills,  113  U. 


S.  249,  28  L.  Ed.  949;  Leary  v.  Co- 
lumbia River  &  P.  S.  Nav.  Co.,  82  Fed. 
775;  Wilder  v.  Virginia,  T.  &  C.  Steel 
&  Iron  Co.,  46  Fed.  676;  Bell  v.  Dono- 
hoe,  177  Fed.  710.  And  see  Quincy 
r.  Steel,  120  TJ.  S.  241,  30  L.  Ed.  624. 

It  is  no  objection  that  some  stock- 
holders are  not  residents  of  the  dis- 
trict wherein  they  are  sued,  the  plain- 
tiffs being  residents  of  other  states 
and  the  corporation  of  the  district 
and  the  property  being  there.  Schultz 
V.  Diehl,  217  TJ.  S.  594,  54  L.  Ed.  896 
(mem.  dec);  Jellenik  v.  Huron  Cop- 
per Min.  Co.,  177  U.  S.  1,  44  L.  Ed. 
647. 

As  to  amount  in  controversy,  see 
Carpenter  v.  KnoUwood  Cemetery, 
198  Fed.  297;  Larabee  v.  Dolley,  175 
Fed.  365,  aff'd  219  TJ.  S.  121,  55  L. 
Ed.  123. 

50  Kelly  V.  Dolan,  218  Fed.  966; 
Elkins  V.  Chicago,  119  Fed.  957. 

Where  there  is  no  actual  antago- 
nism between  parties,  the  alignment 
is  all  om  one  side,  and  there  is  no 
jurisdiction.  Stephens  v.  Smartt,  172 
Fed.  466. 

The  plaintiff  cannot  give  the  court 
jurisdiction  by  omitting  a  necessary 
party  defendant  who  is  a  citizen  of 
the  same  state.  Wilder  v.  Virginia, 
T.  &  C.  Steel  &  Iron  Co.,  46  Fed.  676; 
Douglas  v.  Richmond  &  D.  R.  Co.,  106 
N.  C.  65,  10  S.  E.  1048. 

Suit  must  be  in  a  state  court  when 
the  presence  of  a  party  who  is  in- 
dispensable destroys   diversity.     Car- 
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to  federal  courts  under  U.  S.  Judicial  Code,  Sec.  28.*^    Jurisdiction 

son  V.  Allegany  Windcrw  Glass  Co.,  189 
I'ed.  791. 

On  the  question  of  jurisdiotion,  in- 
dispensable parties  must  be  brought 
in,  and  if*  federal  jurisdiction  exists, 
the  case  can  go  on  without  other 
parties.  Especially  is  it  unnecessary 
to  bring  them  in  where  ouster  of  jur- 
isdiction would  result.  Kuchler  v. 
Greene,  163  Fed.  91.  So  making  a 
stockholder  a  party  plaintiff  is  not 
required  if  it  will  defeat  the  juris- 
diction. Pond  V.  Vermont  Valley  B. 
Co.,  12  Blatchf.  280,  Fed.  Cas.  No. 
11,265.  Nor  can  the  jurisdiction  be 
defeated  by  other  stockholders  coming 
in  as  plaintiffs.  Stewart  v.  Dunham, 
115  U.  S.  61,  29  L.  Ed.  329. 

Jurisdiction  appears  where  parties 
are  diverse  citizens,  one  being  a  non- 
resident corporation  but  there  being 
property  in  the  district  as  to  which 
title  is  to  be  quieted  (Act  of  Con- 
gress, 'March  3,  1875).  Howard  v. 
National  Tel.  Co.,  182  Fed.  215. 

In  a  suit  in  the  federal  court  by  a 
nonresident  stockholder  to  enjoin  vio- 
lation of  corporate  duty  by  the  di- 
rectors, plaintiff  was  acting  with  cer- 
tain minority  stockholders  who  paid 
a  portion  of  the  expense  of  the  suit 
and  who  resided  in  the  same  state  as 
that  of  the  corporation,  the  main 
portion  of  the  stockholders  and  direc- 
tors being  opposed  to  the  suit.  It 
was  held  that  by  the  facts  above 
stated  the  jurisdiction  of  the  federal 
court  was  not  affected.  New' Albany 
Waterworks  v.  Louisville  Banking 
Co.,  122  Fed.  776. 

The  corporation  is  regarded  as  a 
material  defendant  for  the  purpose 
of  jurisdictional  diversity  whenever 
its  controlling  persons  are  opposed  to 
the  object  sought  by  plaintiff.  Ven- 
ner  v.  Great  Northern  R.  Co.,  209  U. 
S.  24,  52  L.  Ed.  666;  Doctor  v.  Har- 
rington, 196  TJ.  S.  579,  49  L.  Ed.  606; 
Central  B.  Co.  of  New  Jersey  v.  Mills, 


113  U.  8.  249,  28  L.  Ed.  949;  Green- 
wood V.  Union  Freight  B.  Co.,  105  U; 
S.  13,  26  L.  Ed.  961;  Whitaker  v. 
Whitaker  Iron  Co.,  238  Fed.  980; 
Hyams  v.  Calumet  &  H.  Min.  Co.,  221 
Fed^  529;  Howard  v.  National  Tel. 
Co.,  182  Fed.  215;  Kelly  v.  Missis- 
sippi Eiver  Coaling  Co.,  175  Fed.  482 ; 
Groel'  v.  United  Elee.  Co.  of  New  Jer- 
sey, 132  Fed.  252;  De  Neufville  v. 
New  York  &  N.  By.  Co.,  81  Fed.  10; 
Hutton  V.  Joseph  Bancroft  &  Sons  Co., 
77  Fed.  481. 

Where  there  is  no  basis  for  suit  by 
the  stockholder  rather  than  the  cor- 
poration, it  cannot  be  aligned  against 
him  afld  the  bill  will  be  demurrable 
and  dismissible  for  want  of  jurisdic- 
tion. Hirseh  v.  Independent  Steel  Co. 
of  America,  196  Fed.  104,  appeal  dis- 
missed 225  U.  S.  698,  56  L.  Ed.  1263. 
Contra,  a  corporation  of  the  same  state 
as  plaintiff  is  a  necessary  defendant 
where  it  is  eontroll6d  by  a  nonresi- 
dent corporation  and  the  suit  cannot 
be  removed  because  the  controversy 
is  not  "wholly"  between  diverse  cit- 
izens. Douglas  V.  Richmond  &  D.  E. 
Co.,  106  N.  C.  65,  10  S.  E.  1048. 

61  Removal  is  allowable  where  jur- 
isdictional diversity  or  other  juris- 
dictional ground  exists.  Sidway  v. 
Missouri  Land  &  Live  Stock  Co.,  116 
Fed.  381;  Fox  v.  Mackay,  60  Fed.  4; 
Gann  v.  Northeastern  R.  Co.,  57  Fed. 
417;  Wilder  v.  Virginia,  T.  &  C.  Steel 
&  Iron  Co.,  46  Fed.  676;  Shumway 
V.  Chicago  &  I.  R.  Co.,  4  Fed.  385. 

Defendant  with  same  interest  as 
complainant  is  aligned  with  him.  Hut- 
ton  V.  Joseph  Bancroft  &i  Sons  Co., 
77  Fed.  481. 

Separable  controversies  may  be  re- 
moved if  as  to  them  there  is  such  di- 
versity. Geer  v.  Mathieson  Alkali 
Works,  190  U.  S.  428,  47  L.  Ed.  1122; 
PoUitz  V.  Wabash  B.  Co.,  176  Fed. 
333,  rev'g  167  Fed.  145;  Campbell  v. 
Milliken,    119    Fed.    981;    McGinniss 
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does  not  depend  on  compliance  with  the  94th  Rule  of  Equity,"*  ex- 
cept to  align  the  parties**  and  exclude  collusion,**  and  is  unaffected 
by  the  fact  that  plaintiff  acquired  the  shares  for  the  purpose  of 
suing.**  Like  the  state  courts  the  federal  courts  will  decline  juris- 
diction over  the  internal  affairs  of  a  foreign  corporation.*® 

§  4080.  Parties  plaintiflf.  When  a  ^ockholder  sues  in  equity  to 
enforce  a  right  telooging  to  the  corporation,  or  to  enjoin  or  redress 
an  injury  to  the  corporation,  all  the  stockholders  are  interested  in 
the  result  of  the  suit.  It  is  not  for  his  own  benefit  alone,  but  for  the 
benefit  of  all  the  stockholders,  and  it  must  therefore  be  brought  on 
behalf  of  the  complainant,  and  all  other  stockholders  other  than  such, 
if  any,  as  are  made  defendants,*'  but  the  failure  to  do  this  may 


V.  Boston  &  M.  Comsol.  Copper  &  Sil- 
ver Min.  Co.,  119  Fed.  96;  Hanover 
Nat.  Bank  v.  Credits  Commutation 
Co.,  118  Fed.  110;  Lamm  v.  Parrot 
Silver  &  Copper  Co.,  Ill  Fed.  241; 
J'ox  V.  Mackay,  60  Fed.  4;  Wilder  v. 
"Virginia,  T.  &  C.  Steel  &  Iron  Co., 
46  Fed.  676. 

62  Noncompliance!  with  94th  Eule 
does  not  oust  jurisdiction,  but  sim- 
ply exposes  the  complaint  to  dismis- 
sal or  proper  objection  for  want  of 
right  to  maintain  it.  Jurisdiction  is 
distinct  from  the  right  to  maintain  a 
particular  suit.  Venner  v.  Great 
Northern  E.  Co.,  209  U.  S.  24,  52  L. 
Ed.  666. 

53  In  so  far  as  it  affects  the  align- 
ment of  parties  the  rule  goes  to  the 
jurisdiction  as  well  as  the  merits.  If 
no  diversity  can  be  predicated  on  the 
allegations,  there  can  be  no  jurisdic- 
tion. Gage  V.  Riverside  Trust  Co., 
156  Fed.  1002.. 

A  motion  to  vacate  an  order  for 
substituted  service  will  raise  the  ques- 
tion whether  plaintiff  shows  any  right 
to  maintain  the  suit  and  whether  it  is 
good  in  substance,  because  if  no  good 
cause  of  action  is  pleaded  and  the  94th 
Eule  is  not  satisfied,  there  cannot  be 
such  diversity  as  jurisdiction  requires. 
Gage  V.  Riverside  Trust  Co.,  156  Fed. 
1002. 


54  Collusion  will  not  be  inferred 
from  the  bare  fact  that  the  corpora- 
tion is  willing  to  have  the  relief  as 
praiyed  for.  Poor  v.  Iowa  Cent.  Ey. 
Co.,  155  Fed.  226. 

56  Jurisdiction  is  not  ousted  by  rea- 
son of  the  fact  that  shares  were  trans- 
ferred to  plaintiff  to  sue  in  federal 
courts.  In  re  Oleland,  218  IT.  S.  120, 
54  L.  Ed.  962;  O'Neil  v.  Walcott  Min. 
Co.,  174  Fed.  527,  27  L.  E.  A.  (N.  S.) 
200. 

56  Leary  v.  Columbia  River  &  P.  8. 
Nav.  Co.,  82  Fed.  775.  See,  general- 
,  ly,  the  chapter  on  Foreign  Corpora- 
.tions,  infra, 

67  Alabama.  Jefferson  County  Sav. 
Bank  v.  Francis,  115  Ala.  317,  23  So. 
48. 

California.  Wickersham  v.  Critten- 
den, 93  Cal.  17,  28  Pae.  788. 

Georgia.  McAfee  v.  Zettler,  103  Ga. 
579,  30  8.  E.  268. 

Kew  Hampshire.  March  v.  Eastern 
E.  Co.,  40  N.  H.  548,  77  Am.  Dec.  732. 

New  York.  Continental  Securities 
Co.  V.  Belmont,  75  Miac.  234,  133  N. 
Y.  Supp.  560,  aff'd  150  App.  Div.  298, 
134  N.  Y.  Supp.  635,  206  N.  Y.  7,  51 
L.  R.  A.  (N.  S.)  112,  Ann.  Cas.  1914  A 
777,  99  N.  E.  138. 

England.  Taylor  v.  Salmon,  4  Mylne 
&  C.   134. 

A  suit  in  which  the  plaintiff  prays 
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be  waived,**  and  the  suit  is  maintainable  if  any  of  the  plaintiffs  is 
-competent. *8  Other  stockholders  may  come  into  such  a  suit  to  take 
the  benefit  of  the  proceedings  and  decree,  not  to  oppose  and  nullify 
them.*'  No  formal  order  making  them  parties  is  required  when 
they  come  in  and  by  leave  file  a  petition.®^  Under  the  federal  prac- 
tice they  need  not  all  be  brought  in  if  very  numerous.^ 

§4081.  Parties  defendant — The  corporation,  officers  and  other 
stockholders.  When  a  stockholder  sues  to  set  aside  or  enjoin  ultra 
vires  transactions,  or  to  enforce  any  right  belonging  to  the  corporation, 
or  to  redress  or  enjoin  any  injury  to  the  corporation,  the  corporation 
is  a  necessary  party  defendant,  so  that  any  judgment  rendered  may 
be  binding  upon  it;  and  if  it  is  not  made  a  party,  the  bill  or  com- 
plaint is  demurrable.  "Such  a  suit  can  only  be  maintained  on  the 
ground  that  the  rights  of  the  corporation  are  involved.  These  rights 
the  individual  shareholder  is  allowed  to  assert  in  behalf  of  himself 
and  associates,  because  the  directors  of  the  corporation  decline  to 
take  the  proper  steps  to  assert  them.  Manifestly  the  proceedings  for 
this  purpose  should  be  so  conducted  that  any  decree  which  shall  be 
made  on  the  merits  shall  conclude  the  corporation.    This  can  only  be 


relief  which  will  inure  to  the  benefit 
of  all  the  stockholders,  although  in 
form  a  suit  in  behalf  of  the  plaintiff 
alone,  is  in  behalf  of  all,  arid  any 
etookholder  may  become  a  party  plain- 
tiff on  application.  Wood  v.  Union 
Gospel  Church  Eldg.  Ass'n,  63  Wis.  9, 
22  N.  W.  756.  See  also  Flynn  v. 
Brooklyn  City  E.  Co.,  9  N.  T.  App. 
Div.  269,  41  N.  Y.  Supp.  566,  158  N. 
Y.  493,  53  N.  E.  520. 

The  corporation  is  not  a  necessary 
plaintiff.  Eeed  v.  HoUingsworth,  157 
Iowa  94,  135  N.  W.  37. 

58  Failure  to  sue  on  behalf  of  other 
stockholders  is  a  mere  defect  of  par- 
ties, and  is  waived  if  objection  is  not 
taken  by  answer  or  demurrer.  Stewart 
T.  Erie  &  W.  Transp.  Co.,  17  Minn. 
372;  Hiscoek  v.  Lacy,  9  N.  T.  Misc. 
578,  30  N.  Y.  Supp.  860. 

B9  Central  Ey.  Co.  v.  Collins,  40  6a. 
582. 

In  absence  of  demurrer  for  non- 
joinder -or  misjoinder  of  parties,  the 
complaint  will  stand  if  any  of  plain- 


tiffs has  a  right  to  maintain  the  suit. 
Holmes  v.  Camp,  —  N.  Y.  App.  Div. 
— ,  162  N.  Y.  Supp.  1014. 

Incapacity  of  plaintiff  to  maintain 
the  suit  is  no  objection  where  orther 
competent  stockholders  have  come  in. 
Carver  v.  Southern  Iron  &  Steel  Co., 
78  N.  J.  Eq.  81,  78  Atl.  240. 

60  Forbes  v.  Memphis,  B.  P.  &  P.  E. 
Co.,  2  Woods  323,  Fed.  Cas.  No.  4,926; 
Wood  v.  Union  Gospel  Church  Bldg. 
Ass'n,  63  Wis.  9,  22  N.  W.  756. 

As  to  intervention,  see  also  §  4055, 
supra. 

61  Coltr^ne  v.  Templeton,  106  Fed. 
370. 

62  Under  New  Equity  Eule  38,  very 
numerous  parties  need  not  all  be 
brought  in,  where  it  will  be  almost 
impossible,  but  one  may  sue  for  all 
and  the  court  may  proceed  to  decree. 
So  held  of  an  insolvent  mutual  savings 
and  loan  corporation  which  was  to  be 
wound  up  and  distribution  made.  In 
re  Dennett,  221  Fed.  350. 
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done  by  making  the  corporation  a  party  defendant.  The  relief 
asked  is  on  behalf  of  the  corporation,  not  the  individual  shareholder, 
and  if  it  be  granted  the  complainant  derives  only  an  incidental 
benefit  from  it.  It  would  be  wrong,  in  case  the  shareholder  were  un- 
successful, to  allow  the  corporation  to  renew  the  litigation  in  another 
suit,  involving  precisely  the  same  subject-matter.  To  avoid  such  a 
result,  a  court  of  equity  will  not  take  cognizance  of  a  bill  brought  to 
settle  a  question  in  which  the  corporation  is  the  essential  party  in 
interest,  unless  it  is  made  a  party  to  tRe  litigation."*'    Another 


63  Davenport  v.  Dows,  3.8  Wall.  (TJ. 
S.)  626,  21  L  Ed.  938. 

As  supporting  this  principle  sqp  in 
addition-  the  following  decisions: 

United  States.  Strang  y.  Edson, 
198  Fed.  813;  Morshead  v.  Southern 
Pac.  Co.,  128'  Fed.  350;  Putnam  v. 
Eueh,  56  Fed.  416,  54  Fed.  216;  Bell  v. 
Domohoe,  17  Fed.  710;  Taylor  v. 
Holmes,  i4  Fed.  498;  Foote  v.  Linck, 
r,  McLeam  616,  Fed.  Cas.  No.  4,913. 

Ctolorado.  Peck  v.  Peck,  33-  Colo. 
421,  80  Pac.  1063. 

Conuecticufr.  Allen  v.  Curtis.,  26 
Conn.  456. 

Georgia.  Weslosky  v.  Quartermstn, 
123  Ga.  312,  51  S.  E.  426. 

Illinois.  Bru3chke  v;  Nord  Chicago 
Sehuetzen  Verein,.  145  111.  433,  34  N. 
E.  417. 

Indiana.  Carter  v.  Ford  Plate  Glass 
Co.,  85  lud.  180.  ft 

Kentucky.  Shawhan  v.  Zinn,  79 
K/.  300. 

Maine.  Kennebae  &  P.  E.  Co.  v. 
Portland  &  K.  E.  Co.,  54  Me.  173; 
Hersey  v.  Veazie,  24  Me.  9,  41  Ank 
Dee.  364. 

Masssichusett^.  Converse  v.  United 
Shoe  Mach.  Co.,  209  Mass.  539,  95  N. 
K  929. 

,  MisBonri.  Gruen  v.  Schoeffer,  7  Mo. 
App.  587. 

'Montana;.  MeOonnell  v.  Combina- 
tion Mining  &  Milling  Co.,  30  Mont. 
239, 104  Am.  St.  Eep.  703,  76  Pac.  194. 

New  Jersey.  Barry  v.  Moeller,  68 
N.  J.  Eq.  .486,  59  Atl.  97;  Elkins  v. 


Camden  &  A.  E.  Go.,  36  N.  J.  Eq.  241. 

New  York.  Brinekerhoff  v.  Bost- 
v/iek,  88  N.  Y.  52;  Greaves  v.  Gouge^ 
69  N.  Y.  154;  Fernandez  v;  Greai 
■Western  Ins.  Co.,  48  N.  Y.  571,  573, 
8  Am.  Eep.  571;  Western  E.  Co.  v. 
Nolan,  48  N.  Y.  513;  Bell  v.  Mali, 
11  How.  Pr.  254;  Cunningham  v. 
Pell,  5  Paige  607;  Eobinson  v.  Smith, 
3  Paige  222,  233,  24  Am.  Dec.  212, 
217. 

North  Carolina.  Douglas  v.  Eich- 
mond  &  D.  E.  Co.,  106  N.  C.  '65,  10  S. 
E.   1048. 

Okialioma.  Starr  v.  Heald,  28  Okla. 
792,  116  Pac.  188. 

South  Oarollna.  Charleston  Insur- 
ance &  Trust  Co.  V.  Sebring,  5  Eich. 
Eq.   342. 

Tennessee.  Deaderick  v.  Wilson, 
8  Baxt.  108;  Black  v.  Huggins,  2 
Tenn.  Ch.  780. 

Virginia.  Mount  v.  Eadford  Trust 
Co.,  93  Va.  427,  25  S.  E.  244. 

West  Virginia.  Crumlish's  Adm'r 
V.  Shenandoah  Valley  E.  Co.,  28  W.  Va. 
623. 

England.  Bagshaw  v.  Eastern  U. 
By.  Co.,  7  Hare  114. 

Where  property  -is  to  be  recovered 
for  the  corporation  it  is  indispensable. 
Lawrence  v.  Southern  Pac.  Co.,  180 
I'e^  .822.  So  in  action  for  depriving 
it  of  its  property.  Starr  v.  Heald, 
28  Okla.  792,  116  Pac.  188. 

A  subordinate  corporatitin  must  be 
made  jterty  to  a  bill  by  its  minority 
stockholder  to  restrain  the  controlling 
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accurate  statement  of  the  reason  for  this  is:  "Such  corporation  is 
said  to  he  a  necessary  party  because  its  rights  are  involved  in  tiie 
litigation,  which  would  necessarily  be  fruitless  unless  the  corporation 
and  the  stockholders  represented  by  it,  other  than  the  plaintiffs  are 
bound  thereby.  Some  text-writers  and  some  cases  go  farther  and 
hold  such  corporation  to  be  an  indisp«ensable  party,  'not  simply  on  the 
general  principles  of  equity  pleading,  in  order  that  it  may  be  bound 
by  the  decree,  but  in  order  that  ..the  relief  when  granted  may  be 
awarded  to  it,  as  a  party  io  the  record,  -by  the  decree,'  or,  as  it  is 
otherwise  expressed,  because  the  relief  askted  for  'must  be  worked 
out  by  or  through'  the  corporation."**  An  exception  to  this  has 
1/^n*  mlade  Ia  the  case  of  a  dissolved  corporation.** 

The  corporation  must  be  served  as  well  as  named  a  defendant.** 
That  the  petition  contains  a  prayer  that  the  court  appoint  an  officer 
or  some  other  appropriate  person  as  trustee  for  thie  corporation  to 
receive  and  hold  whatever  may  be  found  due  it  does  not  render  it 
unnecessary  that  the  corporation  be  made, a  party.*' 


corporation  from  voting  the  majority 
of  stock  in  elections  of  directors. 
Hyams  v.  Old  Dominion  Co.,  209  Fed. 
808,  modifying  204  Fed.  681  in  an- 
other respect. 

Ne,w  Equity  Eule  39  does  not  en- 
able the  court  to  proceed  without  the 
corporation  though  it  is  Ijeyond  the 
district.  Hyams  v.  Old  Dominion  Co., 
204  Fed.   681.. 

That  the  corporation  is  a  necessary 
party  in  an  action  under  the  Michigan 
statute,  see  McMillan  v.  Miller,  177 
Mich,  511,  143  N.  W.  631;  Coxe  v. 
Hart,  53  Mich.  557,  19  N.  W.  183, 
both  citing  Cicotte  v.  Aneiaux,  53 
Mich.  227,  18  N.  W.  793. 

The  corporation  or  a  director  may 
be  added  as  new  parties  under  the 
procedure  fbr  that  purpose.  See  §  4082, 
infira. 

Where  a  receiver  had  been  ap- 
pointed and  was  made  a  party,  th» 
objection  was  not  good  unless  made 
by  demurrer.  Barry  v.  Moeller,  68 
N.  J.   Eq.  483,  59  Atl.  97. 

61  3  Pom.*  Eq.  Jut.  §  1095,  and  see 
Kjdd  V.  New  Hsunpshire  Traction  Co., 
72  N.  H.  273,  66  L.  E.  A.  574,  56  Atl. 


465.     See   also   Blsick   v.   Huggins,  2 
Tenn.  Ch.  780. 

A  foreign  receiver  who  has  no  extra- 
territorial powers  or  rights,  need  not 
be  made  a  defendant.  Eeed  v.  Hol- 
lingsworth,  157  Iowa  94,  135  N.  W.  37. 

65  A  foreign  corporation  is  not  a 
necessary  party  to  an  action  brought 
by  one  ot  its  stockholders,  on  behalf 
of  himself  and  the  others,  against  a 
domestic  corporation  having  property 
or  debts  owing  or  belonging  to  the 
foreign  Icorporation,  where  the  bill 
shows  that  the  latter  has  ceased  to 
use  its  franchise  and  been  dissolved. 
Crumlish's  Adm'r  v..  Shenandoah  Val- 
ley E.  €o.,  28  W.  Va.  623. 

As  to  effect  of  dissolution  on  such 
suits,  see  §  4057,  supra. 

66  Merely  naming,  without  serving, 
the  corporation  as  defendant  in  a  suit 
against  a  minority  of  its  directors 
for  wrongdoing  does  not  guffice, 
though'  it  is  averred  to  be  useless  to 
make  request  to  sue.  Kelly  v.  Thomas, 
234  Pa.  419,  51  U  E.  A.  (N.  S.)  122, 
83  Atl.  307. 

67  Deming  v.  Beatty  Oil  Co.,  72 
Kan.   614,  84  Pac.   885. 
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If  a  suit  brought  by  a  stockholder  on  behalf  of  himself  and  the 
other  stockholders  is  based  upon  fraudulent  or  wi*ongful  acts  or 
neglect  on  the  part  of  the  directors  or  other  stockholders,  they  must 
he  made  parties  defendant,  so  that  they  may  have  an  opportunity 
to  defend,  and  so  that  redress  or  relief  may  be  given  against  them,®^ 
but  if  no  relief   is  sought   against  them   they   are   unnecessary.^* 


6»  United  States.  Bibon  y.  Chicago, 
B.  I.  &  P.  R.  Co.,  16  Wall.  446,  21  L. 
Jjd.  367;  Ervin  v.  Oregon  By.  &  Nav. 
Co.,  27  Fed.  625;  Taylor  v.  Holmes, 
14  Ted.  498. 

Alabama.  Tutwiler  v.  Tuscaloosa 
Coal,  Iron  &  Land  Co.,  89  Ala.  391, 
7  So.  398. 

Oalifomia.  Moyle  v.  Lander^,  21 
Pac.  1133. 

Georgia.  East  Eome  Tbwn  Co.  v. 
Nagle,  58  Ga.  474. 

]\Iicliigan..  Westcott  v.  Minnesota 
Min.  Co.,  23  Mich.  145. 

Missouri.  Slattery  v.  St.  Louis  & 
N.  0.  Transp.  Co.,  91  Mo.  217,  60  Am. 
Eep.  245,  4  S.  W.  79. 

New  York.  Gray  v.  Fuller,  17  App. 
Div.  29,  44  N.  T.  Supp.  883.  Compare 
Anderton  v.  Wolf,  41  Hun  571. 

Holders  of  the  illegal  stock,  voting 
of  which  is  to  be  restrained,  must  be 
joined  as  defendants.  Jones  v.  Nas- 
sau Suburban  Home  Co.,  53  N.  Y. 
Misc.  63,,  103  N.  Y.  Supp.  1089. 

69  The  directors  are  not  necessary 
parties  in  a  suit  to  enjoin  the  cor- 
poration from  doing  an  ultra  vires 
act,  or  to  set  aside  an  ultra  vires  act, 
for  ttiey  merely  represent  the  corpora- 
tion. Pioneer  Gold  Mining  Co.  v. 
Baker,  20  Fed.  4;  Allen  v.  New  Jersey 
Southern  E.  Co.,  49  How.  Pr.  (N.  Y.) 
14;  Wood  V.  TJnion  Gospel  Church 
Eldg.  Ass'n,  63  Wis.  9,  22  N.  W.  756; 
Wineh  v.  Birkenhead,  L.  &  C.  J.  By. 
Co.,  5  De  Gex  &  S.  562 ;  Bagshaw  v. 
Eastern  Union  By.  Co.,  7  Hare  114. 

Where  the  suit  is  against  the  cor- 
poration and  majority  stockholders, 
and  the  directors  were  merely  the  de- 
fendants' instruments,  and  no  relief 


is  sought  against  them,  the  directors 
need  not  'be  made  parties.  Woodrool 
V.  Howes,  88  Cal.  184,  26  Pac.  Ill, 
See  also  Eldi'ed  v.  American  Palace^ 
Car  Co.,  99  Fed.  168;  Morse  v.  Bay 
State  Oras  Co.,  91  Fed.  944. 

The  officers  who  have  diverted  as 
sets  as  alleged  are  the  only  necessary 
individual  parties  in  a  derivative  suit 
for  an  accounting.  Stockholders  who 
are  not  charged  with  participation  in 
the  wrong  are  not  proper  or  necessary 
parties,  though  they  might  be  proper 
parties  to  intervene  or  to  come  in 
with  plaintiff  suing  for  all  others. 
McCrea  v.  Eobertson,  192  N.  Y.  150, 
84  N.  E.  960,  afe'g  114  N.  Y.  App.  Div. 
77,  99  N.  Y.  Supp.  694. 

On  a  suit  to  compel  reimbursement 
of  the  corporation  held  as  responsible 
superior  of  tort-feasant  directors,  the 
treasurer  who  was  not  party  in  if 
except  to  pay  the  judgment  13  not 
a  proper  party.  Hill  v.  Murphy,  212 
Mass.  1,  40  L.  E.  A.  (N.  S.)  1102, 
Ann.  Cas.  1913  'C.  -374,  98  N.  E.  781. 

Other  stockholders  not  sued  for  re- 
lief cannot  be  joined  as  defendants 
to  oppose  the  suit,  it  being  for  the 
benefit  of  them  as  well  as  of  plaintiffs. 
Hay  V.  Brookfield,  160  N.  Y.  App. 
Div.  277,  145  N.  Y.  Supp.  543. 

The  majority  holders  are  not  neces- 
sary defendants.  Southwestern  Port- 
land Cement  Co.  v.  Latta  &  Happer, 
—  Tex.  Civ.  App.'—,  193  S.  W.  1115. 

Other  stockholders  should  not  be 
impleaded  as  defendants  to  prevent 
multiplicity,  unless  there  are  allega- 
tions that  other  suits  are  threatened. 
McCrea  v.  Eobertson,  192  N.  Y.  150, 
84  N.  E.  960,   aff'g  114  N.  Y.   App. 
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The  same  rule  is  also  applicable  to  agents  of  the  corporation.™ 
"Where  liability  is  joint  and  several,''^  as  in  an  action  by  stock- 
holders against  directors  for  wrongful  appropriation  of  corporate 
property  during  their  several  separate  terms  of  office,  it  is  not  essen- 
tial that  all  the  parties  guilty  of  fraud  be  joinedJ^ 

§  4082.  —  Third  persons  or  corporations  involved  in  controversy. 

All  third  persons  or  corporations  whpse  rights  are  to  be  adjudged 
or  against  whom  relief  is  sought  are  necessary  parties.''^  Where  a 
stockholder  brings  suit  to  compel  the  corporation  to  sell  certain 
lands  and  distribute  the  proceeds,  and  the  corporation  answers  that 
the  land  has  been  sold  to  a  third  party  along  with  other  lands, 
although  by  mistake  the  land  in  question  was  omitted  from  the  deed, 
the  grantee  of  the  corporation  should  be  made  a  party  to  the  suit.'* 
Hence  if  the  subject-matter  of  the  suit  is  an  agreement,  transfer  or 
conveyance  between  the  corporatioii  acting  by  its  directors  or  man- 
agers and  some  other  corporation  or  some  other  person,  strangers  to 
the  corporation,  it  is  proper  and  necessary  to  make  such  other'  cor- 
poration or  person  a  party  defendant  to  the  suit,  "because?  that  other 


Div.  77,  99  N.  Y.  Supp.  694. 

There  is  a  misjoinder  where  some 
director  defendants  were  not  directors 
at  the  time  of  certain  wrongs  com- 
plained of,  and  so  are  not  liable. 
Moran  v.  Vreeland,  81  N.  Y.  Misc. 
664,  143  N.  Y.  Supp.  522. 

Under  a  statute  providing  that  one 
having  adverse  interests  may  be  made 
a  party  defendant,  a  stockholder  may 
not  maintain  action  against  the  pres- 
ident and  other  stockholders  for  the 
refunding  of  moneys  alleged  to  have 
been  unlawfully  obtained  from  the 
corporation,  since,  the  interest^  of  the 
stockholder  in  such  case  are  not  ad- 
verse to  those  of  the  plaintiff.  Me- 
Crea  v.  McOlenahan,  114  N.  Y.  App. 
Div.  70,  99  N.  Y.  Supp.  689, 

70  The  registrar  of  stock  or  trans- 
fer agent  is  not  a  necessary  party  to 
a  suit  to  avoid  the  stock  issue.  Pol- 
litz  V.  Wabash  E.  Co.,  142  N.  Y.  App. 
Div.  755,  127  N.  Y.  Supp.  782. 

71Sigwall  V.  City  Bank,  82  S.  C. 
382,  64  S.  E.  398. 

72  Barry  v.  Moeller,  68  N.  J.  Eq. 
483,  59  Atl.  97. 


73  The  holder  of  legal  title  is  neces- 
sary party  where  stockholder  sues  in 
right  of  corporation  for  damage  to 
property.  Otherwise,  if  the  aJleged  in- 
jury is  to  his  own  stock  or  to  dis- 
tributable assets  belonging  to  him. 
Bcgert  V.  Southern  Pae.  Co.,  215  Fed. 
218. 

Subsidiary  corporations  affected  by 
a  contract  to  be  set  aside  are  not 
necessary  parties  where  they  are 
owned  wholly  by  defendant  corpora- 
tion. Eoss  V.  Quinnesee  Iron  Min. 
Co.,   227  Fed.   337. 

A  liquidator  of  a  bank,  ex  ofGleio, 
is  not  a  proper  plaintiff  unless  he  is 
a  stockholder  of  defendant.  Neither 
is  he  a  proper  plaintiff  as  assignee  of 
a  stockholder  who  had  parted  with 
his  stock  and  retained  only  a  personal 
nonassignable  right.  Clarkson  v.  Wal- 
pole  Rubber  Co.,  156  N.  Y.  App.  Div. 
869,  142  N.  Y.  Supp.  502. 

74Pinchback  v.  Bessemer  Min.  & 
Mfg.  Co.,  137  N.  C.  171,  49  S.  E.  106. 
See  also,  generally,  Mumford  v.  Ecua- 
dor  Development   Co.,   Ill  Fed.   639. 
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corporation  or  person  has  an  interest,  and  a  great  interest,  in  arguing 
the  question  and  having  it  decided,  once  for  all,  whether  the  agree- 
ment in  question  is  really  within  the  powers  or  without  the  powers  of 
the  corporation  of  -which  the  corporator  is  a  member."''^  Further- 
more, such  other  corporation  or  person  will  not  be  bound  by  the 
decree  that  may  be  rendered,  unless  made  a  party. ''^ 

Where  suit  is  brought  by  a  stockholder  to  protect  the  interests 
of  the  corporation,  the  allegation  being  that  the  stock  of  the  first 
corporation  has  been  transferred  to  the  second  corporation  without 


76  United  States.  Eibou  v.  Chicago, 
R.  I.  &  P.  E.  Co.,  16  Wall.  446,  21  L. 
Ed.  367. 

Massachusetts.  Peabody  v.  Flint, 
6  AKen  52. 

New  Jersey.  Blkins  v.  Camden  &  A. 
R.  Co.,  36  N.  J.  Eq.  241. 

New  York.  Meyers  v.  Scott,  50  Hun 
COS,  2  N.  Y.  Supp.  753. 

England.  Salomons  v.  Laing,  12 
Beav.  377;  Hare  v.  London  &  N.  "W. 
Ry.  Co.,  1  Johns.  &  H.  252;  Sir  G. 
Jeasel,  M.  E.,  in  Eussell  v.  Wakefield 
Waterworks  Co.,  L.  E.  20  Eq.  474. 

An  unconscionable  contract,  being 
merely  voidable,  cannot  be  annulled 
without  the  other  party  to  the  con- 
tiaet  being  a  party  defendant.  Col- 
lins V.  Penn- Wyoming  Copper  Co.,  203 
led.  726. 

Purchaser  or  recipient  is  not  proper 
party  defendant  unless  implicated. 
McManus  v.  Duraut,  151  N.  Y.  App. 
Div.  663,  136  N.  Y.  Supp.  223. 

In  a  suit  by  a  stockholder  to  compel 
restitution  of  assets  alleged  tor  have 
been  fraudulently  transferred  to  the 
defendants,  it  is  not  necessary  to  join 
aa  parties  defendant  the  persons  by 
or  through  whom  the  transfer  was 
raade,  or  a  person  who  holds  some  of 
the  assets  as"  a  mere  depositary,  and 
subject  to  the  orders  of  the  defend- 
ants, when  no  relief  is  sought  against 
tliem.  Eldred  v.  American  Palace- 
Car  Co.,  99  Fed.  168. 

The  other  party  to  a  contract  to  be 
set  aside  is  a  necessary  party.     Col- 


lins V.  Penn- Wyoming  Copper  Co.,  203 
Fed.  726. 

In  an  action  to  set  aside  a  note  of 
the  corporation  executed  by  the  direc- 
tors to  a  bank,  the  bank  is  a  necessary 
party.  McConnell  v.  Combination 
Mining  &  Milling  Co.,  31  Mont.  563, 
79  Pac.  248. 

Bankers  who  have  agreed  to  pur- 
chase notes  when  issued  are  not  proper 
parties' to  a  suit  to  restrain  payment 
of  dividends  out  of  the  proceeds.  They 
would  be,  however,  if  the  suit  was  to 
cancel  their  contract.  Holmes  v.  St. 
Joseph  Lead  Co.,  84  N.  Y.  Misc.  278, 
147  N.  Y.  Supp.  104,  afe'd  163  liT.  Y. 
App.  Div.  885,  147  N.  Y.  Supp.  1117. 

Security  holders  must  be  joined  if 
the  securities  are  to  be  adjudged  in- 
valid. Pollitz  V.  Wabash  E.  Co.,  142 
N.  Y.  App.  Div.  755,  127  N.  Y.  Supp. 
782. 

On  a  bill  to  cancel  patent  licenses 
because  gratuitous  and  thus  wasteful, 
the  licensees  are  necessary  defendants. 
Hayden  v.  Perfection  Cooler  Co.,  217 
Fed.  171. 

'  In  an  action  to  enforce  a  restrictive 
trade  agreement  contained  in  an 
a'greement  for  the  purchase  of  stock, 
the  nominal  purchaiSer  is  not  a  neces- 
sary party,  where  the  sale  was  fully 
executed  and  his  functions  ended.  Ol- 
son V.  Ostby,  178  111.  App.  165. 

T6Morshead  v.  Southern  Pac.  Co., 
123  Fed.  350;  Fleming  v.  Black  War- 
rior Copper  Co.,  Amalgamated,  15 
Ariz.  1,  51  L.  E.  A.  (N.  S.)  99,  136 
Pac.  273;  Tipton  v.  Postal  Clerks  Inv. 
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due  consideration,  it  is  proper  to  name  as  one  of  the  defendants  a 
person  to  whom  the  second  corporation  has  transferred  shares  of  stock 
of  the  first  corporation  so  wrongfully  obtained,  such  pe:5Son  having 
taken  with  knowledge  of  the  facts ; "  and  it  has  teen  ruled  that  all 
stockholders  of  a  consolidated  corporation  are  necessary  parties  to  a 
suit  to  annul  the  consolidation  brought  by  holders  of  stock  in  one 
of  the  constituent  corporations."  < 

If  a  corporation  is  in  the  hands  of  a  receiver  at  the  time  of  a  stock- 
holder's  suit,  the  receiver,  as  he  represents  the  corporation,  is  a 
necessary  party.''^ 

New  parties  may  be  added  in  the  usual  mode.'" 

Where  suit  is  brought  by  minority  stockholders  against  corporate 
officers  for  misappropriation  of  corporate  funds,  the  bill  will  not 
be  dismissed  because  certain  third  parties  were  equally  guilty  with 
the  corporate  officers,  inasmuch  as  the  officers  must  be  held  liable  to 
respond  for  their  own  wrongdoing.'^ 

§  4083.  Pleading  and  procedure — In  general.  The  general  rules  of 
pleading  are  not  proper  matter  in  this  connection,  nor  are  those 
which  are  applicable  alike  to  all  actions  by  or  against  the  corpora- 
tion. This  and  the  next  three  sections  are  therefore  narrowed 
to  such  pleading  as  belongs  specially  to  a  stockholder's  suit.  Never- 
theless, in  view  of  the  principle  that  every  such  suit  must  state  a 
cause  of  action  on  which  the  corporation  might  sue,  it  is  essential 

Ass  'n,  —  Tex.  Civ.  App.  — ,  173  S.  W.  Eeeeivers     of     other     corporations, 

562.  leasing  the   property,  are  not  proper 

77  Montgomery  Traction  Co.  v.  Har-  parties  unless  they  were  connected 
mou,  140  Ala.  505,  37  So.  371.  with  the  lease  complained  of.    Moran 

78  Alabama  Fidelity  Mortgage  &  v.  Vreelaud,  81  N.  Y.  Misc.  664,  143 
Bond  Co.  V.  Dubberly,  —  Ala.  — ,  73  ]^.  Y.  Supp.  522 

So.  911.  I  As  to  effect  of  receivership  on  right 

79  Porter  v.   Sabin,   149   XT.   S.   473,       to  sue,  see  §  4056,  supra. 

37  L.  Ed.  815;  Holtou  v.  Wallace,  77  80  A   foreign   federal   receiver    (ap- 

Ped.  61,  aff'g  66  Ped.  409.     And  see  pointed  ancillary  receiver  within  the 

Swope  V.  Villard,  61  Ped.  417.  state)   should  be  made  party  on  mo- 

Poreign  receiver.    Seagrist  v.  Reid,  tion     where    he    has     possession     of, 

171  N.  Y.  App.  Div.  755,  157  N.  Y.  though  not  title  to,  the  corporate  prop- 

Supp.   979.  erty  with    authority   to   intervene   in 

Beceiver,     thOTigh    discharged,    has  actions  and  conserve  its  property  and 

title  to  a  cause  of  action  to  set  aside  the  action  is  one  to  recover  from  di- 

a  fraudulent  foreclosure,  and  must  be  rectors   a  sum  belonging  to  the  cor- 

made  a  party  so  that  corporate  cred-  poration.     Seagrist  v.  Beid,  171  N.  iT. 

itors  may  be  represented.     Michel  v.  App.  Div.  755,  157  N.  Y.  Supp.  979. 
Betz,  108  N.  Y.  App.  Div.  241,  95  N.  81  Von    Arnim,   v.    American    Tube 

Y.   Supp.   844,  Works,  188  Mass.  515,  74  N.  B.  680. 
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to  observe  carefully  not  only  all  the  rules  of  pleading  that  apply  to 
actions  or  defenses  by  corporations,  but  also  all  those  that  have  to  do 
with  setting  out  the  particular  cause  of  action  or  defense  or  the  facts 
involved  therein.*^ 

The  pleadings  should  be  in  the  name  of  the  party  making  them, 
for  a  stockholder,  merely  as  such,  has  no  authority,  and  is  absolutely 
without  the  power  to  file  a  bill  or  answer  in  the  name  of  or  for  the 
corporation  so  as  to  make  it  a  party.  He  cannot  do  so  even  by  leave 
of  court,  for  a  corporation  cannot  be  made  a  party  in  such  a  way. 
The  only  remedy  of  the  stockholder,  so  as  to  bring  the  corporation 
before  the  court,  is  by  a  bill  in  equity,  or  cross-bill,  in  his  own  behalf, 
or  in  behalf  of  himself  and  other  stockholders,  making  the  corpora- 
tion a  party  defendant,  as  explained  in  the  preceding  sections.** 
The  complaint  should  be  on  behalf  of  all  similarly  situated  stock- 
holders who  wish  to  come  in  with  plaintiff.** 

Distinct  and  multifarious  matters,*^  such  as  derivative  and 
individual  causes  of  action*®  cannot  be  united  in  one  count  or  com- 


!  Consult   standard  works   on   that       Co.,  5  N.  Y.  App.  Div.  439,  39  N.  T. 


subject.  As  to  rules  applicable  to  ac- 
tions by  or  against  corporations  gen- 
erally, «ee   Chap.  47,  supra. 

83  Bronson  v.  La  Crosse  &  M.  E.  Co., 
2  Wall.  (TJ.  S.)  283,  17  L.  Ed.  725; 
Hughes  Manufacturing  &  Lumber  Co. 
V.  Culver,  —  Ark.  — ,  189  S.  W.  850; 
Hannah  v.  Union  Consol.  Warehouse 
Co.,  144  Ga.  291,  86  S.  E.  1085;  Cor- 
nell V.  Sims,  111  Ga.  828,  36  S.  E.  627. 

84  See   §4080,  supra. 

86.Burrows  v.  Interborough  Metro- 
politan Co.,  156  Fed.  389;  Robinson  v. 
DeLuxe  Motor  Car  Co.  of  New  Jersey, 
170  Mich.  163,  135  N.  W.  897. 

86  Backus  V.  Brooks,  195  Fed.  452, 
modifying  decree  189  Fed.  922;  Brock 
V.  Poor,  216  N.  T.  387,  111  N.  E.  229, 
rev'g  167  N.  Y.  App.  Div.  784,  798, 
800,  153  N.  Y.  Supp.  332 ;  Witherbee 
V.  Bowles,  142  N.  Y.  App.  Div.  407, 
126  N.  Y.  Supp.  954,  rev'd  201  N.  Y. 
427,  95  N.  E.  27,  on  ground  that  com- 
plaint did  no^  so  unite  two  causes; 
Brown  v.  Utopia  Land  Co.,  118  N.  Y. 
App.  Div.  364,  103  N.  Y.  Supp.  50; 
Seharf  v.  Warren-Scharf  Asphalt  Pav. 


Supp.  197;  Smith  v.  Oklahoma  Supply 
Co.,  46  Okla.  776,  149  Pae.  879. 

A  complaint  will  be  regarded  as 
wholly  individual  and  not  derivative, 
and  therefore  as  good  against  demur- 
rer, where  it  alleges  a  fraudulent  in- 
crease of  stock  to  deprive  plaintiffs 
of  control  and  seeks  reinstatement  of 
their  control,  and  where  most  of  the 
allegations  are  appropriate  to  that 
theory,  though  there  are  also  allega- 
tions which  would  be  appropriate  in 
a  derivative  action  for  the  corpora- 
tion. Witherbee  v.  Bowles,  201  N.  Y. 
427,  95  N.  E.  27,  rev'g  142  N.  Y.  App. 
Div.  407,  126  N.  Y.  Supp.  954. 

Action  to  enforce  trust  agreement 
with  stockholders  held  individual  and 
not  derivative,  allegations  appropriate 
to  latter  form  of  action  being  regard- 
ed as  surplusage.  Brock  v.  Poor,  167 
N.  Y.  App.  Div.  798,  153  N.  Y.  Supp. 
342. 

Failure  of  the  president  to  divide 
moneys  as  agreed  among  plaintiff  and 
other  stockholders  presents  a  distinct 
cause  of  action  from  that  for  divert- 
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plaint,  unless  to  avoid  multiplicity,*''  or  where  one  cause  is  merely  a 
subsidiary  of  the  other,**  and  if  there  are  two  or  more  causes  of  action, 
they  should  be  separately  pleaded  as  the  procedural  law  requires.** 


ing  moneys  from  the  corporation.  Mc- 
Crea.  v.  MeClenahan,  114  N.  Y.  App. 
Div.  70,  99  N.  Y.  Supp.  689,  afE'd  192 
N.  Y.  150,  84  N.  E.  960. 

In  a  derivative  action  to  recover 
wasted  assets,  a  cause  of  action  for 
dissolution  and  receivership  cannot 
be  joined.  Nevins  v  Brooklyn  Cit- 
izen (N.  Y.  Misc.),  157  N.  Y.  Supp. 
96. 

A  statutory,  right  of  action  in  stock- 
holders for  dividends  paid  out  of  cap- 
ital cannot  be  joined  in  a  bill  to  re- 
cover from  defendant  directors  secret 
profits.  Pleisher  v.  West  Jersey  Se- 
curities Co.,  84  N.  J.  Bq.  55,  92  Atl. 
575. 

While  an  incidental  cause  may  be 
added  to  such  a  bill,  it  is  not  proper 
to  add  an  individual  cause  for  deceit 
to  plaintiff.  Price  v.  Union  Land  Co., 
187  Fed.  886. 

87  Where  the  same  relief  may  prop- 
erly be  granted  under  a  bill  to  a  mi- 
nority stockholder  and  to  the  corpora- 
tion, and  the  purpose  of  the  suit  by 
the  minority  stockholder  is  in  his 
own  behalf  and  in  that  of  the  corpora- 
tion, and  the  two  claims  are  based 
on  the  same  facts,  they  may  be  united 
in  one  bill.  In  the  case  at  bar  the 
basis  of  the  complaint  was  loss  due 
to  wrongful  acts  of  the  majority.  The 
prayer  was  in  the  alternative  to  have 
one  of  the  constituent  corporations  to 
a  consolidation  rehabilitated  or  for  a 
lien  upon  the  property  of  his  constitu- 
ent corporation  and  upon  the  consol- 
idated corporation.  Clearly,  therefore, 
the  grounds  for  sustaining  both  the 
claim  in  behalf  of  complainant  indi- 
vidually and  the  corporation  were 
based  on  the  same  facts  and  the  relief 
sought  was  the  same  in  each  case. 
Since  it  is  one  of  the  functions  of  a 
court  of  equity  to  avoid  a  multiplicity 


of  suits,  there  would  seem  to  be  no 
reason  why  in  such  case  a  court  of 
equity  should  compel  the  pleader  to 
prove  the  same  facts  in  two  separate 
cases.  Jones  v.  Missouri-Edison  EleC. 
Co.,  144  Fed.  765. 

88  To  a  bill  for  restoration  of  prop- 
erty may  be  added  an  incidental  cause 
for  rescission  of  an  exchange  of  the 
defrauded  corporation's  stock  for 
bonds  of  the  other,  and  for  reilastate- 
ment  as  stockholders  plaintiffs.  Such 
is  not  multifarious.  Price  v.  Union 
Land  Co.,  187  Fed.  886. 

A  bill  may  seek  recovery  by  the  cor- 
poration against  directors  as  subsid- 
iary to  the  main  purpose  of  adjusting 
the  equities  between  plaintiff,  a  de- 
frauded stockholder,  and  directors 
and  for  a  personal  decree  against 
them  after  distribution  on  winding  up. 
King  V.  Livingston  Mfg.  Co.,  192  Ala. 
269,  68  So.  897. 

89  Allegations  of  neglect  by  direc- 
tors can  be  combined  in  the  same  com- 
plaint with  allegations  of  a  conspiracy 
to  injure  the  corporation.  Fleitmann 
V.  Werner,  174  N.  Y.  App.  Div.  781, 
161  N.  Y.  Supp.  650. 

Stating  two  reasons  or  grounds  why 
an  action  is  illegal  (e.  g.,  ultra  "vires 
and  personal  interest  of  directors) 
does  not  make  two  causes  of  action 
to  set  aside  or  restrain  the  acts  al- 
leged. PoUitz  V.  Wabash  E.  Co.,  142 
N.  Y.  App.  Div.  755,  127  N.  Y.  Supp. 
782. 

Failure  to  separate  them  indicates 
a  purpose  of  pleading  only  one  cause 
of  action;  and  hence  added  allega- 
tions which  are  proper  but  might  also 
be  proper  in  statutory  actions  to  re- 
move officers,  etc.,  will  not  stamp  the 
complaint  as  one  stating  two  causes. 
Addition  of  an  ill-founded  prayer  does 
not  alter  this  'result,    Brahm  v.  M.  Ct 
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It  is  not  multifarious  to  allege  the  means  whereby  the  thing  com- 
plained of  was  done,  though  it  involves  several  acts,  some  of  them 
ordinarily  wrongs  in  themselves.'"  Joined  causes  must  affect  all 
plaintiffs  or  some  common  right  of  all  of  them,'^  and  unconnected 
causes  affecting  different  defendants  cannot  be  joined.'^    In  an  action 


Sehl  Co.,  132  Wis.  674,  112  N.  W. 
1097. 

80  Allegations  of  a  conspiracy  to  de- 
fraud when  merely  a  means  does  not 
make  an  improper  joinder  with  an 
action  to  recover  sums  abstracted  and 
to  enjoin  further  payments.  Simon  v. 
Weaver,  143  Wis.  330,  127  N.  W.  950. 

A  cause  of  action  is  single  which 
seeks  to  restore  to  the  corporation 
and  have  sold  for  the  stockholders 
diverse  properties,  all  alleged  to  have 
been  illegally  acquired  with  corporate 
money  and  to  be  held  by  various  de- 
fendants. Venner  v.  Great  Northern 
Ry.  Co.,  117  Minn.  447,  136  N.  W.  271. 

SlKiekbuseh  v.  Buggies,  105  S.  C. 
525,  90  S.  E.  163. 

92  Wrongful  assignment  of  bonds  to 
a  director  instead  of  returning  them 
to  his  corporation  is  a  distinct  cause 
from  alleged  wrongful  acquisition 
of  other  bonds  by  another  director  by 
means  of  purchase  of  notes  carrying 
them  as  collateral.  O  'Connor  v.  Vir- . 
ginia  Passenger  &  Power  Co.,  184  N. 
y.  46,  76  N.  E.  1082,  rev'g  107  N.  T. 
App.  Div.  630,  95  N.  Y.  Supp.  1149. 
The  trial  court,  on  a  motion  to  state 
separately  and  number  causes  of  ac- 
tion, deemed  this  same  complaint  to 
be  bad  because  the  cause  of  action 
was  not  one  accruing  to  the  corpora- 
tion, and  for  that  reason  denied  the 
motion.  O'Connor  v.  Virginia  Pas- 
senger &  Power  Co.,  45  N.  T.  Mi^e. 
228,  92  N.  T.  Supp.  161. 

Injury  to  the  business  of  one  com- 
pany is  a  cause  distinct  from  depre- 
ciation of  the  value  of  stock  held  by 
it  in  another  company,  a  subsidiary, 
due  to  wrongs  against  that  company. 
They  cannot  be  united.    Pleitmann  v. 


Werner,  174  N.  Y.  App.  Div.  781, 
161  N.  T.  Supp.  650. 

Diverse  causes  cannot  be  united  by 
alleging  that  they  were  the  outcome 
of  a  conspiracy.  Fleitmann  v.  Wer- 
ner, 174  N.  Y.  App.  Div.  781,  161  N. 
Y.  Supp.  650. 

Addition  of  cause  for  treble  dam- 
ages under  anti-trust  act  makes  mul- 
tifarious a  bill  which  prays  relief 
against  unlawful  transfer  of  all  prop- 
erty. Metcalf  v.  American  School- 
Furniture  Co.,  108  Fed.  909. 

Nort  multifarious  in  seeking  to  en- 
join attorney  general  and  railroad 
commission  from  promulgating  and 
enforcing  confiscatory  rates  under  a 
statute,  though  their  acts  and  func- 
tions are  distinct,  both  however  as- 
suming to  act  under  the  same  invalid 
statute.  Perkins  v.  Northern  Pac.  By. 
Co.,  155  Fed.  445. 

In  suit  by  a  testamentary  trustee 
holding  corporate  stock  to  compel  the 
corporate  officers  to  account  for  mis- 
application of  corporate  funds,  and  to 
have  them  enjoined  from  performance 
of  corporate  duties  and  for  their  re- 
moval, prayer  may  not  be  made,  also, 
that  the  president  of  a  co-executor 
with  the  plaintiff  account  to  the  es- 
tate, inasmuch  as  the  suit  is  based 
upon  the  relation  between  the  defend- 
ants and  the  corporation.  Hirsch  v. 
Jones,  115  N.  Y.  App.  Div.  156,  100 
N.  Y.  Supp.  687. 

A  bill  by  a  stockholder  of  a  bank 
is  not  demurrable  as  stating  two 
causes  of  action  where  it  asks  for 
an  accounting  on  the  part  of  the 
directors  and  the  appointment  of  a 
receiver  for  a  bank  in  process  of 
liquidation    under    resolution    of    the 
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against  directors  brought  by  a  stockholder,  there  is  no  improper 
joinder  although  part  of  the  directors  have  been  guilty  of  wrongful 
acts  and  another  part  of  them  merely  guilty  of  failure  to  properly 
perform  their  duties.'* 

The  prayer  should  be  framed  to  ask  relief  only  such  as  the  com- 
plaint warrants  and  only  against  parties  before  the  court.®* 

The  usual  practice  as  to  amendments  is  followed,  allowing  them  to 
supply  or  cure  deficiencies  ®*  if  seasonably  asked  for.®® 

New  parties  may  be  added  by  amendment  conformable  to  the  prac- 
tice and  the  rules  of  court.®' 

§4084.  — Alleging  cause  of  action  and  plaintiff's  rigrht  as  stock- 
holder. "It  is  quite  plain  that  the  complaint  in  such  an  action 
should  set  forth  but  two  things:  First,  the  cause  of  action  in  favor 
of  the  corporation,  which  should  be  stated  in  exactly  the  same  manner 
and  with  the  same  detail  of  facts  as  would  be  proper  in  case  the 
corporation  itself  had  brought  the  action ;  second,  the  facts  which 
entitle  the  plaintiff  to  maintain  the  action  in  place  of  the  corporation, 


stockholders.  Matthews  v.  Bank  of 
Allendale,  60  S.  C.  183,  38  S.  B.  437. 
A  bill  to  annul  acceptance  of  a  new 
franchise  and  an  ordinance  granting 
it  is  multifarious  if  relief  is  sought 
on  distinct  grounds  with  which  a  de- 
fendant city  is  not  connected.  Ven- 
ner  v.  Chicago  City  Ey.  Co.,  236  111. 
349,  86  N.  E.  266. 

93  Young  V.  Equitable  Life  Assur. 
Society,  49  N.  Y.  Misc.  347,  99  N.  Y. 
Supp.  446. 

94  Portion  of  prayer  asking  relief 
against  persons  not  made  parties  may 
be  regarded  as  surplusage  on  demurrer 
to  complaint.  O'Connor  v.  Virginia 
Passenger  &  Power  Co.,  184  N.  Y.  46, 
76  N.  E.  1082,  rev'g  107  N.  Y.  App. 
Div.  630,  95  N.  Y.  Supp.  1149.. 

As  to  what  relief  may  be  had,  see 
§  4090  et  seq.,  infra. 

9B  Amendments  must  not  change  the 
character  and  object  of  the  original 
suit  or  the  asserted  liability  from 
some  to  part  of  defendants.  Whitaker 
V.  Whitaker  Iron  Co.,  238  Fed.  980. 

Amendment  to  supply  formal  alle- 
gations of  demand  and  refusal  or 
equivalent,  will  ordinarily  be  allowed 


rather  than  to  dismiss  on  demurrer. 
Clark  V.  Mark^,  111  Me.  218,  88  Atl. 
718. 

Amendment  tc  offer  restitution  held 
properly  allowed  in  discretion.  An- 
derson V.  Soandia  Min.  Syndicate,  26 
S.  D.  558,  128  N.  W.  1016. 

Amendment  should  be  allowed  to 
eliminate  a  multifarious  cause.  Backus 
V.  Brooks,  195  Fed.  452,  modifying 
189  Fed.  922. 

96  Second  amendment  to  implead  a 
defendant  denied  because  of  delay. 
North  V.  Union  Savings  &  Loan  Ass  'n, 
59  Ore.  483,  117  Pac.  822. 

97  Under  New  Equity  Eule  19, 
which  leaves  it  to  discretion  of  court, 
an  amendment  adding  a  party  was 
allowed,  notwithstanding  his  interest 
might  have  been  known  when  the  bill 
was  filed.  Whitaker  v.  Whitaker  Iron 
Co.,  238  Fed.  980, 

Under  a  code  provision  empowering 
necessary  parties  to  be  brought  in,  the 
corporation  may  be  so  joined  if  omit- 
ted. Kickbusch  v.  Buggies,  105  S.  C. 
525,  90  S.  E.  163.  A  director  may  be 
added  as  new  party  though  not  ap- 
parently within  the  district  or  subject 
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that  he  is  a  stockholder  therein,  and  that  the  corporation  itself  has 
either  refused  or  unreasonably  failed  to  bring  the  action.  Ordinarily 
no  other  allegations  are  necessary  or  material. ' '  **  These  should  be 
averred  definitely  and  with  certainty  and  particularity  and  not  as 
conclusions  or  inferences,'^  though  great  particularity  is  not  re- 


ta  service,  if  before  appearance  day 
he  may  be  found  within  it.  Whitaker 
V.  Wtitaker  Iron  Co.,  238  Fed.  980. 

98  Kavanaugh  v.  Commonwealth 
Trust  Co.,  181  N.  Y.  121,  73  N.  B.  562, 
aff'g  99  N.  Y.  App.  Div.  620,  91  N. 
Y.  Supp.  1099.  To  the  same  effect 
see  Continental  Securities  Co.  v.  Bel- 
mont, 206  N.  Y.  7,  51  L.  R.  A.  (N.  S.) 
112,  Ann.  Cas.  1914  A  777,  99  N.  E. 
,  138,  afE'g  150  N.  Y.  App.  Div.  298,  134 
N.  Y.  Supp.  635,  75  N.  Y.  Misc.  234, 
133  N.  Y.  Supp.  560;  O'Connor  v.  Vir- 
ginia Passenger  &  Power  Co.,  184  N.  Y. 
46,  76  N.  E.  1082,  rev'g  107  N.  Y.  App. 
Div.  630,  95  N.  Y.  Supp.  1149;  Fleit- 
mann  v.  Werner,  174  N.  Y.  App.  Div. 
781,  161  N.  Y.  Supp.  650;  Clubb  v. 
Cook,  161  N.  Y.  App.  Div.  775,  147 
N.  Y.  Supp.  94;  Weingreen  ,v.  Michel- 
baeher,  139  N.  Y.  App.  Div.  931,  124 
N.  Y.  Supp.  41;  Kolb  v.  Mortimer, 
135  N.  Y.  App.  Div.  542,  120  N.  Y. 
Supp.  543;  Cummings  v.  Brown,  122 
N.  Y.  App.  Div.  505,  107  N.  Y.  Supp. 
498. 

Complaint  based  on  breach  of  agree- 
ment to  form  corporation  and  employ 
plaintiff  as  officer  witji  agreed  share 
of  profits,  held  bad.  Abbott  v.  Har- 
beson  Textile  Co.,  162  N.  Y.  App.  Div. 
405,  147  N.  Y.  Supp.  1031. 

AUegatiom  that  a  contract  is  con- 
trary to  terms  of  an  earlier  agreement 
of  settlement  made  by  directors  pur- 
suant to  recommendations  of  a  com- 
mittee of  stockholders  does  not  show 
an  ultra  vires  act,  but  a  breach  of 
contract.  Holmes  v.  St.  Joseph  Lead 
Co.,  84  N.  Y.  Misc.  278,  147  N.  Y.  Supp. 
104,  aff'd  163  N.  Y.  App.  Div.  885, 
147  N.  Y.  Supp.  1117. 

An  allegation  that  an  outstanding 


loan  agreement  will  be  violated  by 
issuing  new  notes  is  demurrable  where 
the  contract  as  set  out  does  not  re- 
strain the  making  of  the  proposed 
notes  or  conflict  therewith,  and  where 
the  injury,  if  any,  is  conjectural. 
Holmes  v.  St.  Joseph  Lead  Co.,  84  N. 
Y.  Misc.  278,  147  N.  Y.  Supp.  104, 
aff'd  163  N.  Y.  App.  Div.  885,  147  N. 
Y.  Supp.   1117. 

Allegations  of  refusal  of  directors  to 
enforce  a  lease  against  defaulting  les- 
sees, whereby  a  mortgage  on  the  prop- 
erty came  to  be  foreclosed,  and  refusal 
of  the  lessor  corporation's  directors  to 
sue,  set  up  a  cause  of  action.  Moran 
V.  Vreeland,  81  N.  Y.  Misc. -664,  143 
N.  Y.  Supp.  522. 

Complaint  held  suflcient  to  state 
cause  of  action  for  fraudulent  diver- 
sion of  assets  and  avoidance  of  liabil- 
ity on  subscriptions.  Smith  v.  Oro 
Grande  Mines  Co.,  161  N.  Y.  App. 
Div.  914,  145  N.  Y.  Supp.  768. 

Allegation  of  fraud,  misappropria- 
tion or  wrongdoing  by  individual  de- 
fendants is  essential ;  failure  to  keep 
accounts  such  as  plaintiff  approves  is 
not  enough.  Clubb  v.  Cook,  161  N.  Y. 
J^pp.  Div.  775,  147  N.  Y.  Supp.  94. 

Complaint  held  sufficient  to  allege 
that  defendant  promoter's  contract 
was  for  its  benefit,  was  adopted  by  it 
when  formed  and  that  it  refused  to 
sue  for  enforcement.  Cummings  v. 
Brown,  122  N.  Y.  App.  Div.  505,  107 
N.  Y.  Supp.  498. 

Must  allege  the  wrong  to  the  cor- 
poration and  its  refusal  to  sue.  Caf- 
fall  v.  Bandera  Tel.  Co.,  —  Tex.  Civ. 
App.  — ,  136  S.  W.  105. 

99  A  recital  in  a  complaint  that  the 
affairs  of  the  corporation  have  been 


6985 


§  4084] 


Pkivate  Coepobations 


[Ch.  56 


quired  as  to  details  in  the  possession  or  knowledge  of  the  adverse 
party.^  In  a  removed  suit  the  bill  must  satisfy  the  federal  rules 
and  practice.^ 

General  or  inferential  charges  of  fraud  and  conspiracy,^  or  ultra 


arbitrarily  and  wrongfully  manipu- 
lated by  the  defendant,  and  that  he 
has  denied  and  disputed  a  right  to 
certain  stock  in  plaintiff,  constitute 
conclusions  of  law  rather  than  state- 
ments of  fact.  Petty  v.  Emery,  96 
N.  Y.  App.  Div.  35,  88  N.  Y.  Supp. 
823. 

The  fact  of  the  transfer  complained 
of  and  the  control  exerted  should  be 
definitely  stated  and  not  left  to  in- 
ference. Smith  V.  Stone,  21  Wyo.  62, 
128  Pac.  612. 

Greater  definiteness  will  not  be  re- 
quired to  compel  the  pleading  of  an 
additional  ground  of  liability  to  one 
already  stated,  nor  to  subserve  what 
a  bill  of  particulars  will  do,  nor  at 
the  instance  of  defendant  who  is  not 
ignorant,  merely  to  import  matter  for 
a  demurrer  into  the  complaint.  Mere- 
dith V.  Art  Metal  Const.  Co.,  97  N.  Y. 
Mise.  69,  161  N.  Y.  Supp.  1. 

In  exceptional  cases  "further  and 
better  particulars"  may  be  required 
under  New  Equity  Eule  20,  to  the  end 
that  it  may  appear  therefrom  that 
the  bill  is  vexations  and  that  it  should 
be  dismissed.  Whitaker  v.  Whitaker 
Iron  Co.,  238  Fed.  980. 

1  It  is  unnecessary  that  minority 
stockholders  suiilg  to  set  aside  a  con- 
tract made  by  the  majority  stock- 
holders alleged  to  be  in  fraud  of  the 
corporation  set  out  the  contract  in 
haec  verba.  Especially  is  this  true 
where  the  contract  is  in  the  posses- 
sion of  a  majority  and  its  exact  word- 
ing is  unknown  to  the  minority.  Mum- 
ford  V.  Ecuador  Development  Co.,  Ill 
Fed.  639. 

2  Hitchings  v.  Cobalt  Central  Mines 
Co.,  189  Fed.  241;  Venner  v.  Great 
Northern  By.  Co.,  153  Fed.  408. 

8 "Fraud"   and   "conspiracy"    as 


mere  epithets  do  not  sufSce.  Burns 
v.  National  Mining,  Tunnel  &  Land 
Co.,  23  Colo.  App.  545,  130  Pac.  1037; 
Brandt  v.  Mcintosh,  47  Mont.  70,  130 
Pae.  413;  North  v.  Union  Savings  & 
Loan  Ass'n,  59  Ore.  483,  117  Pac.  822. 

Fraud  or  wrong  between  allied  cor- 
porations must  be  alleged  by  facts 
and  not  by  epithets  or  as  a  conclusion. 
Common  control  is  not  enough.  Smith 
v.  Chase  &  Baker  Piano  Mfg.  Co.,  197 
Fed.  466. 

Fraud  in  selling  property  of  a 
losing  corporation  must  be  alleged. 
Smith  V.  Stone,  21  "Wyo.  62,  128  Pac. 
612. 

Unless  facts  of  fraud  are  well  plead- 
ed, a  bill  merely  alleging  a  fraudulent 
scheme  to  reduce  capital  stock  and 
issue  bonds  for  it,  so  that  one  stock- 
holder would  be  put  in  a  position  of 
control,  is  bad.  Allen  v.  Francisco 
Sugar  Co.,  193  Fed.  825. 

Not  enough  to  allege  that  by  "con- 
spiracy" all  the  stock  was  issued  in 
payment  for  oil  leases,  such  an  issue 
being  lawful  if  fair.  Whitten  v.  Dab- 
ney,  171  Cal.  621,  154  Pae.  312. 

Allegation  that  controlling  corpora- 
tion "conspired,"  etc.,  is  insufficient 
if  the  facts  alleged  show  nothing  un. 
lawful  or  fraudulent.  McGinnis  v, 
Amalgamated  Copper  Co.,  45  N.  Y. 
Misc.  106,  91  N.  Y.  Supp.  591. 

Facts  of  mismanagement  for  per- 
sonal gain  must  be  set  out.  Brandt  v. 
Mcintosh,  47  Mont.  70,  130  Pae.  413. 

Allegation  that  contract  "was  madt 
in  bad  faith,"  if  a  conclusion  of  law, 
i&  good  when  coupled  with  averments 
of  reasons  for  making  it  which  be- 
speak fraud.  Dana  v.  Morgan,  219 
Fed.  313. 

It  is  insuficient  in  a  bill  by  a  stock- 
holder to  set  aside  a  transfer  of  stock 
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vires  or  illegality,*  or  of  issue  of  illegal  stock/  or  payment  of  illegal 
dividends,®  or  of  wrongful  refusal  to  sue ''  will  not  suffice.  AUega^ 
tions  of  nonfeasance  or  omission  should  aver  that  ability  or  oppor- 
tunity existed  to  do  the  omitted  act.^  Waste  or  misuse  of  funds 
should  be  alleged  without  leaving  it  to  inference  that  the  loss  or 


in  exchange  for  property  to  allege 
that  the  property  was '  not  in  fact 
equal  in  value  to  the  par  value  of  the 
stock.  It  is  essential  that  there  be 
allegations  setting  out  that  the  di- 
rectors knew  of  such  difference  in 
value  at  the  time,  or  other  matter 
indicating  that  the  exchange  was  in 
^cme  manner  tainted  with  fraud.  The 
fact  that  subsequent  conditions  have 
shown  the  disparity  in  value  will  not 
be  considered  by  the  court.  Kimbell 
1.'.  Chicago  Hydraulic  Press  Brick  Co., 
119  Fed.  102j 

An  allegation  tha,t  complainant's 
stock  was  sold  and  bought  in  by  the 
wrongdoing  defendants  under  execu- 
tion sale  at  an  inadequate  price  and 
with  intent  to  deprive  him  of  his 
standing  as  a  stockholder  does  not 
show  fraud,  and  a  general  charge  that 
it  was  fraud  does  not  help  it.  Em- 
pire Realty  Co.  v.  Harton,  176  Ala. 
99,  57   So.    763. 

Where  the  issue  of  bonds  at  a  dis- 
count is  legal,  if  fair,  it  must  be  al- 
leged that  the  defendant  who  got 
tliem  bore  such  a  relation  to  the  cor- 
poration that  it  was  wrong  to-  gain 
an  advantage.  MacQuoid  v.  Queens 
Estate^,  143  N.  Y.  App.  Div.  134, 
127  N.  T.  Supp.  867. 

4  Allegations  in  a  suit  by  a  stock- 
holder fox  corporate  mismanagement, 
which  aver  that  the  authorized  busi- 
ness of  the  company  is  the  buying,  re- 
fining and  selling  of  sugar,  but  that 
the  corporate  funds  are  being  diverted 
to  the  purchase,  roasting  S.nd  sale  of 
coffee,  does  not  suficiently"  show  ,the 
course  of  action  complained  of  to  be 
ultra  vires.  Such  averment  is  but  a 
conclusion  of  the  complainant.    Proper 


pleading  requires  the  setting  out  erf 
that  portion  of  the  corporate  arti"les 
v/hich  state  its  corporate  purposes. 
Trimble  v.  American  Sugar  Refining 
Co.,  61  N.  J.  Bq.  340,  48  Atl.  912. 

A  lease  which  by  statute  is  void  un- 
til authorized  by  a  majority  of  the 
stockholders  cannot  be  regarded  as 
being  voidable  until  the  majority  for- 
mally repudiates  it  and,  therefore,  as 
requiring  an  allegation  that  they  have 
done  so.  Elder  v.  Western  Min.  Co., 
237  Fed.  966. 

5  A  complaint  alleging  illegal  issu- 
ance of  a  membership  certificate  in  a 
co-operative  business  association  to 
minors  should  show  that  minority  con- 
tinued at  time  of  filing  suit.  Willis 
V.  Lauridson,  161  Cal.  106,  118  Pac. 
530. 

6  Knowledge  should  be  alleged 
v/here  payment  of  dividends  while  in- 
solvent is  charged.  North  v.  Union 
Savings  &  Loan  Ass'n,  59  Ore.  483, 
117  Pac.  822. 

In  an  action  for  conspiracy  to  im- 
pair value  of  stock  by  declaring  a 
"scrip  dividend"  of  340  per  cent 
bearing  interest,  it  must  be  alleged 
that  there  were  not  sufficient  profits 
then  undivided.  Bankers'  Trust  Co. 
V.  E.  E.  Dietz  Cor.,  157  N.  Y.  App.  Div.' 
594,  142  N.  Y.  Supp.  847.  ' 

7  It  should  be  alleged  why  the  re- 
fusal of  the  board  to  sue  was  wrong. 
Particularity  is  requisite.  The  infer- 
ence that  refusal  was  on  grounds  of 
di^cretio];!  or  policy  should  be  over- 
coihe.  Poor  v.  Iowa  Cent.  Ey.  Co., 
15S  Fed.  .226. 

8  Allegation  of  purchase  under  fore- 
closure pursuant  to  a  scheme  to  ac- 
quire the  corporate  property  and  that 
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misapplication  will  occur  ^  or  that  there  was  waste  or  improvidence.^" 
It  need  not  be  alleged  that  the  wrongdoing,  complained  of  had  the 
effect  of  making  the  corporation  insolvent.^^  The'  relationship  of 
defendants  to  the  corporation  and  the  wrong  must  be  alleged.^^  The 
complaint  need  not  offer  equity,  if  none  appears  to  be  due.^*  If  rescisi- 


it  suffered  default  in  the  suit  to  fore- 
close, with  no  allegation  that  it  had 
funds  with  which  to  pay,  is  deficient. 
Michel  V.  Betz,  108  N.  Y.  App.  Div. 
241,  95  N.  Y.  Supp.  844. 

9  An  allegation  of  waste  in  selling 
chattel  mortgaged  property  too  cheap 
should  also  aver  that  the  debtor  is 
insolvent.  Moss  v.  Goodhart,  47  Mont. 
257,  131  Pac.  1071. 

Allegation  that  directors  are  pro- 
posing to  borrow  money  on  notes  at 
90  per  cent  in  order  to  pay' dividends 
is  not  equivalent  to  pleading  a  pur- 
pose of  paying  illegal  dividends  when 
no  surplus  exists.  Holmes  v.  St.  Jo- 
seph Lead  Co.,  84  N.  Y.  Misc.  278, 
147  N.  Y.  Supp.  104,  aff'd  163  N.  Y. 
App.  Div.  885,  147  N.  Y.  Supp.  1117. 

An  amendment  which  alleges  a 
threat  and  intent  to  pay  dividends 
based  on  a  pretended  but  unreal  sur- 
plus does  not  save  such  complaint, 
where  the  issue  of  notes  is  ostensibly 
to  provide  money  for  the  corporation. 
Issuing  the  notes  is  not  equivalent 
'  to  declaring  dividends  out  of  the  pro- 
ceeds when  received.  Holmes  v.  St. 
Joseph  Lead  Co.,  84  N.  Y.  Misc.  278, 
147  N.  Y.  Supp.  104,  aff'd  163  N.  Y. 
App.  Div.  885,  147  N.  Y.  Supp.  1117. 

It  need  not  appear  by  the  complaint 
that  anything  will  remain  to  plaintiff, 
the  corporation  being  in  a  receiver's 
hands,  where  there  is  an  allegation 
of  the  fraudulent  diversiom  of  prop- 
erty worth  more  than  all  the  indebt- 
edness. Eeed  v.  Hollingsworth,  157 
Iowa  94,  135  N.  "W.   37. 

lOA  bill  to  impeach  and  rescind  an 
agreement  by  which  a  large  street 
railway  corporation  financed  its  float- 
ing debt  when  it  was  apparently  in- 
solvent   should    show    that    financial 


conditions  and  the  like  made  it  an 
improvident  or  wasteful  policy.  John- 
son V.  United  Eys.  Co.  of  St.  Louis, 
227  Mo.  423,  127  S.  W.  63. 

A  description  of  the  value  of  the 
property  as  in  the  present  tense  does 
not  show  that  a  previous  sale  for  much 
less  was  below  value  then.  North  v. 
Union  Savings  &  Loan  Ass'n,  59  Ore. 
483,  117  Pac.  822. 

An  allegation  of,  the  value  of  a 
mortgage  rather  than  its  face  amount 
is  necessary  to  a  charge  that  it  was 
wrongfully  taKen  without  giving  an 
equivalent.  North  v.  Union  Savings 
&  Loan  Ass'n,  59  Ore.  483,  117  Pac. 
822. 

11  It  is  not  material  that  the  cor- 
poration remains  solvent  after  the  acts 
complained  of.  The  breach  of  trust 
by  defendant  directors  is  the  gist  of 
the  action.  Kleinschmidt  v.  American 
Min.  Co.,  49  Mont.  7,  139  Pac.  785. 

12  It  must  be  alleged  that  defend- 
ants charged  with  mismanagement 
were  directors  with  power  to  do  the 
wrong.  Brown  v.  Utopia  Land  Co., 
118  N.  Y.  App.  Div.  364,  103  N.  Y. 
Supp.   50. 

Allegation  that  defendants  "are 
directors"  and  in  the  portion  of  the 
complaint  next  referring  to  them  that 
"said  oflicers  and  directors"  did  the 
wrongs  complained  of,  shows  that  de- 
fendants were  directors  at  that  time. 
North  V.  Union  Savings  &  Loan  Ass  'n, 
59  Ore.  483,  117  Pac.  822. 

13  Such  an  offer  in  the  complaint  is 
not  necessary  if  it  does  not  appear 
that  defendant  ever  paid  anything  or 
did  anything  under  the  contract  to  be 
rescinded.  It  may  be  required  on 
hearing.  Franklin  v.  Havalena  Min. 
Co.,  16  Ariz.  200,-141  Pac,  727. 
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sion  is  sought,  the  possibility  of  restoring  the  status  quo  must  ap- 
pear.^* Wherever  a  foreign  law  is  necessary  to  sustain  the  charge 
of  wrongdoing  and  make  out  the  cause  of  action  it  must  be  pleaded.^' 
Even  where  averments  of  a  negative  character  are  necessarily 
involved  thereby,  the  facts  should  be  affirmatively  pleaded.  Thus, 
such  bill  should  contain  averment  that  there  has  been  no  acquiescence 
in  the  wrongdoing  either  by  the  stockholder  instituting  the  suit  or 
by  those  who  have  preceded  him  in  interest ;  ^®  and  the  presumption 
of  legal  and  regular  procedure  by  the  corporation  must  be  over- 
come ;  ^^  but  defenses  like  estoppel,  assent,  laches  and  the  like  need 
not  be  anticipated  and  negatived  by  complainant.^*  It  should  appear 
to  be  a  derivative  suit  and  not  an  individual  one.^^ 


14  Where  a  financial  readjustment  is 
accomplished  by  the  agreement  com- 
plained of,  there  should  be  allegations 
showing  that  the  restoration  of  the 
status  quo  is  possible,  in  order  to  sus- 
tain relief  by  rescission.  Johnson  v. 
United  Rys.  Co.  of  St.  Louis,  227  Mo. 
423,  127  S.  W.  63. 

IBA  contract  assailed  as  ultra  vires 
and  illegal  must  appear  to  be  so  un- 
der the  law,  and  if  it  be  a  law  of  an- 
other state,  it  must  be  pleaded.  Ven- 
ner  v.  New  York  Cent.  &  H.  River  K. 
Co.,  160  N.  Y.  App.  Div.  127,  145  N. 
Y.  Supp.  725,  aff 'g  Si  N.  Y.  Mile.  298, 
143  N.  Y.  Supp.  211. 

Allegation  that  foreign  corporation 
h^s  been  dissolved  and  "has  no  legal 
existence  at  the  present  time"  is  a 
conclusion  of  law,  it  being  presumed 
that  foreign  law  is  like  that  of  the 
forum  whereby  the  existence  contin- 
ues for  the  purpose  of  prosecuting 
actions,  etc.  Elmergreen  v.  Weimer, 
138  Wis.  112,  119  N.  W.  836. 

16  Trimble  v.  American  Sugar  Re- 
fining. Co.,  61  N.  J.  Eq.  340,  48  Afl. 
912. 

Where  the  facts  alleged  in  a  bill  by 
a  stockholder  in  an  action  to  set  aside 
an  agreement  of  the  corporation  al- 
leged to  have  been  fraudulent  indi- 
cated facts  which  should  have  put  the 
stockholder  on  inquiry,  the  defense 
of  laches  was  not  avoided,  where  there 


had  been  a  delay  of  eight  years  after 
the  agreement  had  been  entered  into, 
by  a  mere  general  allegation  that  the 
stockholder,  until  a  few  weeks  prior 
to  the  commencement  of  the  action, 
was  uninformed  as  to  the  matters 
pleaded.  Edwards  v.  Mercantile  Trust 
Co.,  124  Fed.  381. 

Allegation  that  certain  shares  did 
not  consent  to  a  tripartite  agreement 
and  that  plaintiff's  predecessors  did 
not,  is  insufficient  where,  with  other 
allegations,  the  inference  is  that  they 
were. at  the  meeting  but  were  silent, 
no  prortest  being  alleged.  Johnson  v. 
United  Rys.  Co.  of  St.  Louis,  227  Mo. 
423,  127  S.  W.  63. 

Mere  delay  apparent  on  the  bill  need 
not  be  explained,  but  only  such  as 
imports  laches.  Wills  v..  Nehalem 
Coal  Co.,  52  Ore.  70,  96  Pac.  528. 

17  It  is  presumed  that  a  stockhold- 
ers '  meeting  was  legally  called  unless 
the  contrary  is  alleged.  Johnson  v. 
United  Rys.  Co.  orf  St.  Louis,  227  Mo. 
423,  127  S.  W.  63. 

18  Continental  Securities  Co.  v.  Bel- 
mont, 206  N.  Y.  7,  51  L.  R.  A.  (N.  S.) 
112,  Ann.  Cas.  1914  A  777,  99  N.  E. 
138,  aff 'g  150  N.  Y.  App.  Div.  298,  134 
N.  Y.  Supp.  635,  75  N.  Y.  Misc.  234, 
133  N.  Y.  Supp.  560;  Pollitz  v.  Gomld, 
202  N.  Y.  11,  94  N.  E.  1088. 

19  If  the  allegations  substantially 
state  a  cause  accruing  to  the  corpora- 
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If  two  or  more  corporations  appear  to  have  suffered  injury,  the 
pleading  should  show  for  which  .the  suit  is  brought.'^"  A  holding 
corporation  or  a  principal  corporation  is,  for  the  purpose  of  such  a 
suit,  distinct  from  the  constituent  or  subsidiary  corporation,  and  the 
complaint  must  be  framed  to  sf ate  a  cause  of  action  accruing  to  that 
corporation  which  was  injured.^^  Pleading  a  wrong  by  directors 
or  officers  of  a  subsidiary  corporation  in  an  action  against  those 
of  the  controlling  corporation  is  insufficient.^ 

The  cause  of  action  must  be  stated  against  all  of  the  individuals 
who  are  made  defendants,  or  else  an  improper  joinder  of  defendants 
will  appear  on  the  face  of  the  complaint."^  Thus,  a  complaint  in  an 
action  by  a  stockholder  against  officers  and  directors  for  fraud  on 
the  corporation  may  be  demurrable  as  to  a  particular  defendant 
director,  where,  although  such  defendant  be  a  director  at  the  time 
the  suit  is  brought,  it  does  not  appeal*  from  the  complaint  that  the 
defendant  was  a  director  at  the  time  of  the  bringing  of  the  suit  or 
that  he  had  any  connection  with  the  fraud  set  forth  in  the  complaint 
and  the  fraud  complained  of  had  been  consummated  long  prior  to 
his  election  as  a  director.^* 


tion,  it  suffices,  though  the  pleader 
characterizes  it  as  one  to  himself.  De 
Neufville  v.  New  York  &  N.  R.  Co., 
SI  Fed.   10. 

20  Should  ascribe  cause  to  that  cor- 
poration for  which  suit  is  brought,  if 
more  than  one  corporation  is  involved. 
Meredith  v.  Art  Metal  Const.  Co.,  97 
N.  T.  Misc.  69,  161  N.  Y.  Supp.  1. 

21  Demurrer  sustained  where  stock- 
holders of  holding  corrporation  sued 
for  secret  profits  made  by  promoters 
out  of  purchase  and  sale  of  the  con- 
stituent corporations.  Blum  v.  Whit- 
ney, 185  N.  Y.  232,  77  N.  E.  1159, 
aff'g  111  N.  Y.  App.  Div.  922,  96  N. 
T.  Supp.  1114. 

22  If  the  alleged  wrong  was  by  di- 
rectors of  a  subsidiary  company,  a 
complaint  against  directors  of  a  con- 
trolling company  is  bad  where  it  does 
r.ot  show  that  they,  had  part  in  it  or 
were  neglectful  in  exerting  control. 
Holmes  v;'  St.  Joseph,  Lead  Co.,  168 
N.  Y.  App.  Div.  688,  iSi^^.  Y.  Supp. 
513,  aff'd  217  N.  Y.  6l9,  111  N.  E. 
1088. 


23  Directors  of  other  leissee  corpora- 
tions cannot  be  impleaded  without  al- 
legations of  wrongdoing  on  their  part, 
or  the  receipt  of  the  property  of  the, 
particular  corporation;  and  their  duty 
to  their  own  corporations  is  not  a 
promise  for  the  lessor's  benefit,  so 
that  on  that  ground  joinder  is  proper. 
Moran  v.  Vreelaud,  81  N.  Y.  Misc.  664, 
143  N.  Y.  Supp.  522. 

The  purchaser  of  stock  which  de- 
fendants have  sold  at  a  secret  profit 
to  themselves  is  not  a  proper  defend- 
ant on  a  bare  allegation  that  it  had 
"knowledge  of  and  responsibility 
for"  the  salej.  McManus  v.  Durant, 
151  N.  Y.  App.  Div.  663,  136  N.  Y. 
Supp.    223. 

The  bill  must  state  a  cause  of  action 
against  impleaded  third  persons. 
Beckett  v.  Planters '  Compress  &  Bond- 
ed Warehouse  Co.,  107  Miss.  305,  65 
So.  275. 

24Mulhera'&  v.  Gebhardt,  93  N.  Y. 
App.  Div.  ^^J*  86  N.  Y.  Supp.  941. 
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The  plaintiff's  character  as  stockholder  must  be  alleged,^*  and  tiat 
he  sustained  that  character  when  he  demanded  that  suit  be  brought,^* 
or  that  by  operation  of  law  shares  have  come  to  him  from  one  who 
did,^'  that  plaintiff,  a  subsequent  purchaser,  has  a  substantial  in- 
terest,*' and  in  some  jurisdictions,  especially  the  federal,  also  the 
essential  fact  that  he  was  such  before  the  grievance  arose  of  which 
he  complains.*^  A  complaint  by  a  stockholder  for  wrongs  to  the 
corporation  is  defective  where  it  shows  that  the  plaintiff  no  longer 
holds  stock.'"  It  is  not  material  nor  relevant  what  depreciation  befell 
plaintiff's  stock,  or  by  what  details  or  methods  he  became  a  stock- 


25  Fry  v.  Rush,  63  Kan.  429,  65  Pac. 
701. 

A  liquidator  holding  legal  title  to 
stock  by  virtue  of  his  office  must  al- 
lege that  he  is  owner  or  holder  of  it. 
Clarkson  v.  Walpole  Rubber  Co.,  156 
N.  Y.  App.  Div.  869,  142  N.  T.  Supp. 
502. 

In  the  case  of  a  dissolved  corpora- 
tion, it  must  be  alleged  that  plaintiff 
was  a  stockholder  when  suit  was  be- 
gun. An  allegation  that  he  was  one 
at  the  time  of  dissolution  leaves  open 
the  inference  that  he  has  since  ceased 
to  be.  Elmergreen  v.  "Weimer,  138 
Wis.  112,  119  N.  "W.  836. 

Allegation  of  intent  to  defraud 
"plaintiff  and  orther  stockholders" 
implies  that  plaintiff  was  stockholder, 
and  is  good  unless  assailed  for  un- 
certainty. North  V.  TJnion  Savings  & 
Loan  Ass'n,  5^  Ore.  483,  117  Pac.  822. 

Alleging  that  paid  up  shares  were 
"issued"  to  plaintiff  does  not  suffice, 
where  the  inference  also  appears  that 
he  gave  nothing  for  them.  Proctor  v. 
Piedmont  Portland  Cement  &  Lime 
Co.,  134  Ga.  391,  67  S.  E.  942. 

Alleging  that  plaintiff  is  a  member 
ol  tte  board  of  directors  does  not 
show  that  he  is  a  stockholder,  where 
the  statute  or  by-law  does  iiot  require 
tlirectors  to  be  stockholders.  Wright 
V.  Pl'oyd,  43  Ind.  App.  546,  86  N.  E. 
971.  ■  ■ 

26  Should     sufficiently     aver     that 


plaintiff  was  stockholder  when  de- 
mand to  sue  was  made  and  refused. 
Holmes  v.  Camp,  —  N.  Y.  App.  Div. 
— ,  162  N.  Y.  Supp.  1014.  See  also 
S  4058  et  seq.,  supra. 

27  Must  show  that  he  was  then 
stockholder  or  that  the  shares  since 
devolved  on  him  by  operation  of  law. 
Bimber  v.  Calivada  Colonization  Co., 
110  Fed.  58. 

28  In  the.  absence  of  allegations  of 
a  substantial  market  value  of  shares 
purchased  after  the  wrong  complained 
of.  it  may,  on  demurrer,  be  taken  that 
the  value  was  small  and  plaintiff's 
interest  speculative.  Johnson  v. 
United  Rys.  Co.  of  St.  Louis,  227  Mo. 
423,*  127  S.  W.  63. 

Where  corporation  is  insolvent  it 
must  appear  that  plaintiff  will  have 
an  expectant  distributive  share  after 
creditors  are  satisfied.  Williams  v. 
Neville,  98  Miss.  268,  53  So.  594. 

29AIlegations  held  sufficient.  Tevis 
V.  Hammersmith,  31  Ind.  App.  281, 
66  N.  E.  912,  aff'd  161  Ind.  74,  67  N. 
E.  672.  Denying  rehearing  of  31  Ind. 
App.  281,  66  N.  E.  79. 

As  to  federal  rule,  see  §  4069,  supra, 
and  cases  thereunder.  Pleading  com- 
pliance with  federal  rules,  see  §  4086, 
infra. 

30  Dudley  v.  Armenia  Ins.  Co.,  115 
N.  Y.  App.  Div.  380.  100  N.  Y.  Supp. 
818. 
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holder,^^  as  a  statement  relative  to  the  method  of  acquisition  would 
be  simply  evidentiary.*^ 

Under  New  Federal  Equity  Rule  25  the  names  and  residences  of 
others  for  whom  plaintiff  sues  must  be  set  out.'* 

§  4085.  —  Allegations  as  to  demand  and  refusal  of  corporation  to 
sue.  The  right  of  a  stockholder  to  sue  in  equity  to  prevent  or  redress 
injuries  to  the  corporation,  as  shown  in  the  preceding  sections,  is  not 
unlimited,  but  depends  upon  his  inability  to  obtain  relief  through 
the  corporation  or  its  officers.  The  right  to  sue  is  primarily  in  the 
corporation;  and  in  order  that  a  stockholder  may  sue  in  his  own 
name,  he  must  show  in  his  bill  or  complaint  that  he  has  made  every 
reasonable  effort,  in  good  faith,  to  obtain  relief  within  and  through 
the  corporation  by  requesting  the  directors  or  other  officers  to  sue  or 
take  other  proper  steps,  and,  on  their  refusal  to  do  so,  by  applying  to 
the  stockholders ;  or  else  he  must  show  that  such  a  request  and  appli- 
cation would  be  useless  because  the  directors  and  majority  of  the  stock- 
holders axe  themselves  guilty  of  the  wrongs  complained  of,  or  because 
the  directors  refuse  to  act,  or  are  guilty  of  the  wrongs,  and  there  is 
no  time  or  power  to  call  a  meeting  of  the  stockholders,  or  because 
the  majority  of  the  stockholders  are  parties  to  or  approve  the  wrongs, 
etc.  Without  such  a  showing  as  this,**  a  bill  or  complaint  by  a  stock- 
si  It  is  irrelevant  what  plaintifE  priation.  Sedgwick  v.  Seward  Devel- 
paid  for  his  stock  or  whether  it  has;  opment  Co.,  144  N.  Y.  App.  Div.  455, 
depreciated  because  of  the  acts  com-  129  N.  T.  Supp.  209. 
plained   of.     Kavanaugh  v.   Common-  32^Gowdy  Gas  Well,  Oil  &  Mineral 

wealth  Trust   Co.,  181  N.  Y.   121,  73       Water  Co.  v.  Pattersom,  29  Ind.  App. 
N.  E.  562,  afE-'g  99  N.  Y.  App.  Div.    ■  261,  64  N.  E.  485. 
C20,  91  N.  Y.  Supp.  1099;  Kolb  v.  Mor-  33  Whitaker  v.   Whitaker   Iron  Co., 

timer,  135  N.  Y.  App.  Div.  542,  120      238   Fed.   980. 

N.  Y.  Supp.  543.  ■  31  United  States.    Stewart  v.  Wash- 

In  action  for  accounting  to  redress  ington  Steamship  Co.,  187  U.  S.  466, 
payment  of  excessive  and  illegal  sal-  47  L.  Ed.  261;  Dimpfel  v.  Ohio  &  M. 
aries,  voluminous  allegations  as  to  E.  Co.,  110  TJ.  S.  209,  28  L.  Ed.  121; 
purchases  by  the  corporation,  pur-  Detroit  v.  Dean,  106  V.  S  537,  27  L. 
chases  of  stock  by  defendants  to  ob-  Ed.  300;  Hawes  v.  Oakland,  104  U.  S. 
tain  control,  the  devolution  of  the  450,  26  L.  Ed.  827;  Dodge  v.  Woolsey, 
estates  of  parents  of  the  parties,  etc.,  18  How.  331,  15  L.  Ed.  401;  Brincker- 
were  stricken  as  irrelevant.  Welcke  hoff  v.  Boosevelt,  131  Fed.  955;  TJni- 
V.  Trageser,  131  N.  Y.  App.  Div.  731,  versal  Savings  &  Trust  Co.  v.  Stone- 
116  N.  Y.  Supp.  166.  burner,  113  Fed.  351;  Savings  &  Trust 

Allegations  of  fraud  inducing  plain-  Co.  of  Cleveland,  Ohio  v.  Bear  Valley 
tifE  to  purchase  stock  are  irrelevant  Irr.  Co.,  112  Fed.  693;  McGeorge  v. 
in  an  action  for  waste  and  misappro-      Big  Stone  Gap  Improvement  Co.,  57 
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holder,  where  the  injury  is  to  the  corporation,  is  demurrable. 


Such 


Fed.  262; » Putnam  v.  Eueh,  56, Fed. 
416,  54  Fed.  216;  Allen  v.  Wilson,  28 
Fed.  677;  Foote  v.  Cunard  Min.  Co. 
17  Fed.  46;  Bill  v.  Western  U.  Tel. 
Co.,  16  Fed.  ,14;  Taylor  v.  Holmes,  14 
I'ed.  498 ;  Daunmeyer  v.  Coleman,  11 
Fed.  97. 

Alabama.  Crorw  v.  Florence  lee  & 
Coal  Co.,  143  Ala.  541,  39  So.  401; 
Montgomery  Traction  Co.  v.  Harmon, 
140  Ala.  505,  37  So.  371;  Johns  v.  Mc- 
Lester,  137  Ala.  283,  97  Am.  St.  Eep. 
27,  34  So.  174;  Louisville  &  N.  B.  Co. 
V.  Neal,  128  Ala.  149,  29  So.  865;  John- 
son V.  National  Building  &  Loan 
Ass'n,  125  Ala.  465,  82  Am.  St.  Bep. 
257,  28  So.  2;  Decatur  Mineral  Land 
Co.  V.  Palm,  113  Ala.  531,  59  Am.  St. 
Eep.  140,  21  So.  315;  Bell  v.  Mont- 
gomery Light  Co.,  103  Ala.  275,  15 
So.  569;  Mack  v.  De  Bardeleben  Coal 
&  Iron  Co.,  90  Ala.  396,  9  L.  E.  A. 
650,  8  So.  150;  Memphis  &  C.  E.  Co. 
V.  Woods,  88  Ala.  630,  7  L.  E.  A.  605, 
Ifi  Am.  St.  Eep.  81,  7  So.  108;  Mer- 
chants' &  Planters'  Line  v.  Waganer, 
71  Ala.  581. 

Oallfomla.  Waymire  v.  San  Fran- 
cisco &  S.  M.  Ey.  Co.,  112  Cal.  646, 
44  Pac.  1086 ;  Woodroof  v.  Howes,  88 
Cal.  184,  26  Pac.  Ill;  Ash  ton  v.  Dash- 
away  Ass'n,  84  Cal.  61,  7  L.  B.  A.  809, 
23  Pac.  1091,  22  Pac.  660;  Moyle  v. 
Landers'  Adm'r,  83  Cal.  579,  23  Pae. 
798;  Bacon  v.  Irvine,  70  Cal.  221,  11 
Pac.  646;  Cogswell  v.  Bull,  39  Cal.  320. 
-  Colorado.  Morgan  v.  King,  27  Colo. 
539,  63  Pac.  416;  Miller  v.  Murray,  17 
Colo.  408,  30  Pae.  46;.  Ide  v.  Baaeomb, 
IS  Colo.  App.  415,  72  Pae.  62;  Smith 
V.  Bulkley,  18  Colo.  App.  227,  70  Pac. 
958. 

Georgia.  Steele  Lumber  Co.  v. 
Laurens  Lumber  Co.,  98  Ga.  329,  24 
S.  E.  755;  Alexander  v.  Searcy,  81 
Ga.  536,  12  Am.  St.  Eep.  337,  8  S.  B. 
630;  Henry  v.  Elder,  63  Ga.  347; 
Ware  v.  Bazemore,  58  Ga.  316. 

Iowa.     Schoening  v.   Schwenk,  112 
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Iowa  733,  84  N.  W.  916;  Dillon  v.  Lee, 
110  Iowa  156,  81  N.  W.  245. 

Kansas.  Fry  v.  Bush,  63  Kan.  429, 
65  Pac.  701;  Home  Min.  Co.  v.  Mc- 
Kibben,  60  Kan.  387,  56  Pac.  756;  At- 
chison, T.  &  S.  F.  E.  Co.  v.  Board 
Com'rs  Sumner  County,  51  Kan.  617, 
33   Pac.   312. 

Kentucky.  Gilman  v.  German  Lith- 
ographic Stone  Co.,  152  Ky.  606,  153 
S.  W.  996;  Shawhan  v.  Zinn,  79  Ky. 
300. 

Maine.  Clark  v.  Marks,  111  Me. 
218,  88  Atl.  718;  Ulmer  v.  Maine  Eeal- 
Estate  Co.,  93  Me.  324,  45  Atl.  40; 
Kennebec  &  P.  E.  Co.  v.  Portland  &  K. 
E.  Co.,  54  Me.  173;  Smith  v.  Poor,  40 
Me.  415,  ^3  Am.  Dec.  672;  Hersey  v. 
Veazie,  24  Me.  9,  41  Am.  Dec.  364. 

Maryland.  Booth  v.  Eobinson,  55 
Md.  419. 

Massachusetts.  Von  Arnim  v. 
American  Tube  Works,  188  Mass.  515, 
74  N.  B.  680;  Doherty  v.  Mercantile 
Trust  Co.,  184  Mass.  590,  69  N.  E.  335; 
Warren  v.  Para  Eubber  Shoe  Co.,  166 
Mass.  97,  44  N.  E.  112;  Dunphy  v. 
Traveller  Newspaper  Ass'n,  146  Mass. 
495,  16  N.  B.  426;  Brewer  v.  Boston 
Theatre,  104  Mass.  378. 

IVIicIiigan.  Talbot  v.  Scripps,  31 
Mich.  268. 

Minnesota.  Hodgson  v.  Duluth,  H. 
&  D.  E.  Co.,  46  Minn.  454,  49  N.  W. 
197;  Morrill  v.  Little  Falls  Mfg.  Co., 
46  Minn.  260,  48  N.  W.  1124;  Mealey 
V.  Nickerson,  44  Minn.  430,  46  N.  W. 
911. 

Missouri.  Vogeler  v.  Punch,  205 
Mo.  558,  103  S.  W.  1001;  Loomis  v. 
Missouri  Pac.  E.  Co.,  165  Mo.  469,  65 
S.  W.  962;  Butler  v.  Hydro-Pneu- 
matic Sprinkler  &  Manufacturing  Co., 
—  Mo.  App.  — ,  190  S.  W.  921. 

Montana.  Moss  v.  Goodhart,  47 
Mont.  257,  131  Pae.  1071;  McConnell 
v.  Combination  Mining  &  Milling  Co., 
30  Mont.  239,  104  Am.  St.  Eep.  703, 
76  Pac.  194. 
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allegations  are  required  in  suit  for  a  religious  as  well  as  for  a  secular 

Co.,  138  Pa.  St.  Ill,  20  AW.  937. 

Bliode  Island.  Hazard  v.  Durant, 
11  E.  I.  195. 

Soutb  Carolina.  Wenzel  v.  Palrtiet- 
to  Brewing  Co.,  48  S.  C.  80,  26  S.  B. 
1;  Latimer  v.  Eichmond  &  D.  K.  Co., 
39  S.  0.  44,  17  S.  E.  258. 

South  Dakota.  Whitney  v.  Hazzard, 
IS  S.  D.  490, 101  N.  "W.  346. 

Tennessee.  Wallace  v.  Lincoln  Sav. 
Bank,  89  Tenn.  630,  24  Am.  St.  Eep. 
625,  15  S.  W.  448;  Boyd  v.  Sims,  87 
Tenn.  771,  11  S.-  W.  948;  Black  v, 
Huggins,  2  Tenn.  Ch.  780;  Deaderick 
V.  Wilson,  8  Baxt.  108. 

Texas.    Gates  v.  Sparkman,  73  Tex. 

619,  15  Am.  St.  Eep.  806,  11  S.  W. 
846. 

Virginia.  Virginia  Passenger  & 
Power  Co.  v.  Fisher,  104  Va.  121,  51 
S.  B.  198;  Mount  v.  Eadford  Trust 
Co.,  93  Va.  -427,  25  S.  E.  244. 

Washington.  Elliott  v.  Puget 
Sound  Wood  Products  Co.,  52  Wash. 
637,  101  Pac.  228. 

West  Virginia.  Eathbone  v.  Park- 
ersburg  Gas  Co.,  31  W.  Va.  798,  8  S.  B. 
570;  Park  v.  Ulster  &  K.  Petroleum 
Co.,-25  W.  Va.  108. 

Wisconsin.  Doud  v.  Wisconsin,  P. 
&  S.  Ey.  Co.,  65  Wis.  108,  56  Am.  Eep. 

620,  25  N.  W.  533. 
England.    Gray  v.  Lewis,  8  Ch.  App. 

1050;  Foss  v.  Harbottle,  2  Hare  461; 
Eussell  V.  Wakefield  Waterworks  Co., 
L.  E.  20  Bq.  474 ;  Mozley  v.  Alston,  1 
Phil.  Ch.  800. 

Allegations  with  notice  and  demand 
set  out  held  suificient.  Continental 
Securities  Co.  v.  Belmont,  206  N.  T. 
7,  51  L.  E.  A.  (N.  8.)  112,  Ann.  Cas. 
1914  A  777,  99  N.  E.  138. 

It  must  state  a  good  cause  of  ac- 
tion against  the  corporation  defend- 
ant, joined  for  refusal  to  sue,  that  is, 
it  must  allege  that  it  had  a  good 
cause  of  action  against  the  other  de- 
fendants and  that  it  refused  to  sue 
thereon.     Grant  v.  Greene,  126  N.  T. 


New  Jersey.  Appleton  v.  American 
Malting  Co.,  65  N.  J.  Bq.  375,  54  Atl. 
454;  Siegman  v.  Maloney,  65  N.  J.  Eq. 
372,  54  Atl.  405;  Brown  v.  Vandyke, 
8  N.  J.  Eq.  795,  55  Am.  Dec.  250. 

New  York.  Barr  v.  New  York,  L. 
E.  &  W.  E.  Co.,  125  N.  Y.  263,  26  N. 
E.  145;  Greaves  v.  Goruge,  69  N.  Y. 
154;  Weber  v.  Wallerstein,  111  App. 
Div.  693,  97  N.  Y.  Supp.  846;  Polhe- 
itius  V.  Polhemus,  108  App.  Div.  353, 
95  N.  Y.  Supp.  325;  Loewenstein  v. 
Diamond  Soda  Water  Mfg.  Co.,  94 
App.  Div.  383,  88  N.  Y.  Supp-  313; 
Miller  v.  Barlow,  78  App.  Div.  331, 
79  N.  Y.  Supp.  964;  Boaz  v.  Sterling- 
worth  By.  Supply  Co.,  68  App.  Div.  1, 
73  N.  Y.  Supp.  1039;  Fitchett  v. 
Murphy,  46  App.  Div.  181,  61  N.  Y. 
Supp.  182,  rev'g  26  Misc.  544;  Flynn 
V.  Brooklyn  City  E.  Co.,  9  App.  Div. 
269,  41  N.  Y.  Supp.  566,  158  N.  Y. 
493,  53  N.  E.  520;  O'Connor  v.  Vir- 
ginia Passenger  &  Power  Co.,  46  Misc. 
530,  92  N.  Y.  Supp.  525;  Browne  v. 
Smith,  44  Misc.  575,  90  N.  Y.  Supp. 
204;  Corning  v.  Barrett,  22  Misc.  241, 
48  N.  Y.  Supp.  1013;  Vanderbilt  v. 
Garrison,  3  Abb.  Pr.  361;  House  v. 
Cooper,  30  Barb.  157,  16  How.  Pr. 
292;  Forbes  v.  Whitlock,  3  Bdw.  Ch. 
446;  Eobinson  v.  Smith,  3  Paige  222, 
24  An>.  Dec.  212. 

North  Carolina.  Coble  v.  Beall,  130 
N.  C.  533,  41  S.  B.  793;  Moore  v.  Sil- 
ver Valley  Min.  Co.,  104  N.  C.  534,  10 
S.  B.  679.     ' 

Oklahoma.  Smith  v.  Oklahoma  Sup- 
ply Co.,  46  Okla.  776,  149  Pac.  879; 
Starr  v.  Heald,  28  Okla.  792,  116  Pac. 
188. 

Pennsylvania.  Law  v.  Fuller,  217 
Pa.  439,  66  Atl.  754;  McCloskey  v. 
Snowden,  212  Pa.  249,  108  Am.  St. 
Eep.  867,  61  Atl.  796;  Wolf  v.  Penn- 
sylvania E.  Co.,  195  Pa.  St.  91,  45  Atl. 
936;  South-West  Natural  Gas  Co.  v. 
Fayette  Fuel-Gas  Co.,' 145  Pa.  St.  13, 
23  Atl,  224;  Holton  v.  New  Castle  Ey. 
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corporation.'*  Further  allegations  are  necessary  to  satisfy  the  fesd- 
eral  practice  in  this  regard,'*  but  such  rules  do  not  afEord  a  test  for 
state  saits.'' 

The  refusal  necessarily  shown  by  the  pleadings  of  the  stockholder 
will  be  either  express  or  implied.  If  the  stockholder  attempt  to  set 
out  express  refusal,  it  may  be  shown  by  statements  of  the  corporate 
officers  or  by  the  resolutions  of  the  board  of  directors.  If  the  stock- 
holder rely  upon  implied  refusal,  he  may  set  out  the  course  of  con- 
duct of  the  corporation,  omitting  or  neglecting  to  take  the  necessary 
steps  to  protect  the  corporate  interests.*'  It  must  be  alleged  that  a 
request  was  made  on  the  full  board  or  a  ruling  majority  of  the 
governing  officers,  for  it  cannot  be  presumed  that  officers,  requested  to 
act,  had  the  power  to  do  so  unless  they  were  such."  Ability  to  comply 
with  the  request  must  be  specifically  alleged  if  it  depends  on  the 
existence  of  facts  which  are  not  presumed.*** 

Although  a  request  upon  the  directors  or  other  governing  body 
of  a  corporation  by  a  stockholder  for  redress  of  grievances  before  he 
sues  is  not  necessary  when  the  corporate  management  is  in  the  con- 
trol of  the  guilty  parties,  or  when  such  a  request  would  be  fruit- 
less for  any  other  reason,  the  bill  or  complaint  must  allege  with  par- 


App.  Div.  750,  111  N.  T.  Supp.  386, 
ley'g  59  N.  Y.  Mise.  1,  111  N.  Y.  Supp. 
1089. 

35Horst  V.  Traudt,  43  Colo.  445,  96 
Pac.  259. 

36  As  to  pleading  compliance  with 
federal  equity  rules,  see  §  4086,  infra. 

37  The  cases  applying  them  should 
not  be  followed  by  ^tate  courts.  Wills 
V.  Nehalem  Coal  Co.,  52  Ore.  70,  96 
Pae.  528. 

38  Kavanaugh  v.  Commonwealth 
Trust  Co.,  45  N.  Y.  Misc.  295,  92  N.  Y. 
Supp.  233.  See  also  Bowne  v.  Smith, 
44  N.  Y.  Misc.  575,  90  N.  Y.  Supp. 
204. 

The  allegations  must  be  tantamount 
to  a  refusal,  and  not  merely  to  inac- 
tion following  notice  that  an  act  was 
illegal.  Flynn  v.  Brooklyn  City  E. 
Co.,  9  N.  Y.  App.  Div.  269,  41  N.  Y. 
Supp.  566,  aff'd  158  N.  Y.  493,  53  N. 
E.  520.  ii^^ 

39  That  sevexai  officers  refused  does 
rot  show  that  the  corporation  refused, 
where  it  does  not  appear   how  many 
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officers  there  were.  Brandt  v.  Mcin- 
tosh, 47  Mont.  70,  130  Pac.  413. 

That  a  majority  of  directors  re- 
fused to  sue.  Deveny  v.  Hart  Coal 
Co.,  63  W.  Va.  650,  60  S.  E.  789. 

An  allegation  that  one  of  the  de- 
fendants guilty  of  the  fraudulent  or 
wrongful  acts  complained  of  is  the 
president  and  treasurer  of  the  cor- 
poration, and  is,  and  for  a  long  time 
Lajs  been,  the  owner  or  comtroller  of 
a  majority  of  the  shares  of  stock,  and 
by  reason  thereof  has  chosen  the  di- 
rectors, etc.,  does  not  show  sufficient 
excuse  for  failure  of  the  complaining 
stockholder  to  apply  to  the  directors 
to  move  in  the  interest  of  the  corpora- 
tion. Dunphy  v.  Traveller  Newspa- 
per Ass'n,  146  Mass.  495,  16  N.  E. 
426;  Brewer  v.  Boston  Theatre,  104 
Mass.  378. 

40  If  requested  action  required 
funds,  exiatpnee  of  available  funds 
must  be  alleged,;  _  Brandt  v.  Mcin- 
tosh, 47  Mont.  70,a30  Pac.  413. 
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ticularity  the  facts  whicli  excuse  such  request.*^  It  is  insufficient  that 
his  complaint  merely  allege  that  such  demand  would  have  been  un- 
availing. It  is  not  for  the  stockholder,  but  for  the  court,  to  decide  the 
necessity  for  such  demand.*^  In  order  to  show  a  control  hostile  to  plain- 
tiff's  suit  it  is  necessary  to  state  the  composition  of  the  directorate,*^  or 
the  majority  holdings,**  or  that  a  wrong  was  done  by  them  in  the  thing 
sued  for.*^  General  allegations  that  wrongdoers  "dominate"  the 
directors,*®  or  elected  them  or  caused  their  election,*''  or  inferential 
allegations  that  some  of  them  have  common  interests  and  are  friendly 


41  Louisville  &  N.  E.  Co.  v.  Neal, 
128  Ala.  149,  29  So.  865;  Jasper  Land 
Co.  V.  Wallis,  123  Ala.  652,  26  8a.  659; 
Bell  V.  Montgomery  Light  Co.,  103 
Ala.  275,  15  So.  569;  Brewer  v.  Bos- 
ton Theatre,  104  Mass.  378;  Plynn  v. 
Brooklyn  City  E.  Co.,  9  N.  Y.  App. 
Div.  269,  41  N.  Y.  Supp.  566,  aff'd  158 
N.  Y.  493,  53  N.  E.  520. 

Allegation  of  demand  on  directors 
to  sue  and  refusal  by  them  ig  suffi- 
cient, especially  where  it  also  appears 
that  the  wrongdoer  controlled  them. 
Kleinschmidt  v.  American  Min.  Co., 
49  Mont.  7,  139  Pac.  785. 

Allegations  of  a  complete  domina- 
tion by  the  majority  holder,  defend- 
ant, and  the  suspension  at  business, 
sale  of  property  to  himself,  and  in- 
tention to  defraud  plaintiffs,  suffice 
without  express  allegation  that  de- 
mand would  have  been  useless.  Kick- 
busch  V.  Euggles,  105  S.  C.  525,  90  S. 
E.  163. 

42  Montgomery  Traction  Co.  v.  Har- 
mon, 140  Ala.  505,  37  So.  371 ;  North- 
ern Trust  Co.  V.  Snyder,  113  Wis.  516, 
90  Am.  St.  Eep.  867,  89  N.  W.  460. 

43  Not  excused  by  fact  that  defend- 
ant president  was  controlling  stock- 
holder. It  should  appear  who  the 
directors  were  and  how  they  stood, 
liaw  V.  Fuller,  217  Pa.  439,  66  Atl. 
754. 

44Qne  alleging  himself  to  be  a 
stockholder  in  the  ' 'Doe  Eun ' '  com- 
pany may  sue  for  it  without  demand 
on  it,  where  he  aUo  alleges  that  the 


"St.  Joseph"  company  holds  97  per 
cent  of  its  stock  and  is  interested  ad- 
versely. Holmes  v.  Camp,  —  N.  Y. 
App.  Div.  — ,  162  N.  Y.  Supp.  1014. 

In  a  suit  to  cancel  stock  issued  for 
services  it  must  be  alleged  either 
that  the  corporation  refused  to  sue  or 
that  defendant  holder  of  stock  was  in 
control.  Vogeler  v.  Punch,  205  Mo. 
558,  103  S.  W.  1001,  foUowed  by  But- 
ler V.  Hydro-Pneumatic  Sprinkler  & 
Manufacturing  Co.,  —  Mo.  App.  — , 
190  S.  W.  921. 

45  It  is  not  enough  to  allege  that  an 
"unconscionable"  contract  was  made, 
where  no  wrongdoing  is  shown.  Mc- 
Coy V.  Gas  Engine  &  Power  Co.,  135 
N.  Y.  App.  Div.  771,  119  N.  Y.  Supp. 
864. 

46  It  does  not  suffice  to  allege  gen- 
erally that  defendants  "dominate" 
present  directors,  where  the  wrong,  if 
sjiy,  was  done  by  former  directors. 
The  charge  of  collusion  or  control 
should  be  explicit.  O'Connor  v.  Vir- 
ginia Passenger  &  Power  Co.,  184  N. 
Y.  46,  76  N.  E.  1082,  rev'g  10  N.  Y. 
App.  Div.  630,  95  N.  Y.  Supp.  1149. 

47  Allegations  that  certain  direc- 
tors were  elected  "at  the  behest  of 
and  as  the  tool  and  instrument  of" 
the  other  wrongdoing  directors,  do  not 
show  that  they  are  ilnited  in  hostility 
with  the  wrongdoers  to  plaintiff 's  suit, 
and  do  not  excuse  want  of  demand. 
Herj?ick  v.  Dempster,  73  N.  J.  Eq.  145, 
75  Atl.  810,  following  Siegman  v,  Ma- 
loney,  65  N.  J.  Eq.  372,  54  Atl.  405. 
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towards  defendants  *8  will  not  suffice ;  and  it  must  appear  that  the 
hostile  control  continued  to  the  time  of  the  suit.*® 

Resort  to  the  stockholders  need  not  be  alleged  in  a  state. suit  as 
distinguished  from  a  federal  suit,  for  the  reason  that  they  are  not  the 
governing  body  which  has  the  power  of  direct  control  and  manage- 
ment; but  if  the  subject-matter  of  complaint  is  within  the  govern- 
ment and  control  of  the  stockholders,  then  a  request  to  them  and 
their  refusal  to  sue  should  be  alleged."*  A  further  distinction  is  made 
that  if  fraud  or  ultra  vires  or  waste  is  the  gravamen  of  the  stock- 
holder's complaint,  he  need  not  allege  a  resort  to  stockholders  even 
under  the  federal  rule,  but  must  do  so  if  the  acts  complained  of 
were  of  management  or  policy  which  by  ratification  of  stockholders 
would  be  valid.*^ 

§  4086.  —  Allegations  under  94th  Equity  Rule  (New  Equity  Rule 
27)  in  federal  courts.  The  purpose  of  the  rule  "^  is  to  prevent  col- 
Alleging  removal  of  one  of  the 
managing  officers  and  the  friendliness 
of  the  other  towards  defendants  daes 
not  show  demand  futile.  Osborne  v. 
Morgan,  171  111.  App.  549. 

49  An  allegation  of  domination  and 
control  up  to  the  time  of  dissolutiom 
does  not  show  its  existence  thereafter 
during  the  statutory  continued  exist- 
ence of  the  corporation.  Elmergreeu 
V.  Weimer,  138  Wis.  112,  119  N.  W. 
836. 

50  Continental  Securities  Co.  v.  Bel- 
mont, 206  N.  T.  7,  51  L.  E.  A.  (N.  S.) 
112,  Ann.  Cas.  1914  A  777,  99  N.  E. 
138,  aff'g  150  N.  Y.  App.  Div.  298, 
134  N.  Y.  Supp.  635,  75  N.  Y.  Misc. 
234,  133  N.  Y.  Supp.  560. 

Complaint  for  injunction  against 
sale  of  property  must  show  that  plain- 
tiffs are  minority  and  cannot  control 
action.  Brandt  v.  Mcintosh,  47  Mont. 
70,  130  Pac.  413. 

Bl  Continental  Securities  Co.  v.  Bel- 
mont, 150  N.  Y.  App.  Div.  298,  134  N. 
Y.  Supp.  635,  aff'd  206  N.  Y.  7,  51 
L.  E.  A.  (N.  S.)  112,  Ann.  CeJs.  1914  A 
777,  99  N.  E.  138. 

52  New  Equity  Eule  27  (printed 
supra  §  4069,  and  also  in  198  Fed. 
xxv)  is  the  same  as  former  94th  Eule, 
adding  only  the  words,  "or  the  rea- 
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48 ' '  The  allegations  of  the  bill  must 
be  certain  and  unmistakable  in  set- 
ting forth  facts  which  show  that  it 
would  have  been  useless  to  ask  the 
directors  or  the  corporation  to  act." 
Bartlett  v.  New  Yorrk,  N.  H.  &  H.  E. 
Co.,  226  Mass.  467,  115  N.  B.  976,  fol- 
lowing earlier  decision  in  same  ease 
221  Mass.  530,  109  N.  E.  452,  wherein 
it  was  held  insufficient  to  allege  that 
ten  defendants  "are  still  directors  of 
said  corporation  and  influential  in  its 
councils"  and  that  they  ajid  "other 
directors  closely  aascciated  and  affili- 
ated in  financial  matters  constitute  a 
majority  of  the  board  of  directors  con- 
trolling the  action  and  policy  of  the 
corporation,"  there  being  twenty- 
three  directors  and  no  positive  alle- 
gation of  corrupt  confederation  of  a 
majority  of  them. 

On  a  second  demurrer  after  amend- 
ment the  addition  of  general  allega- 
tions of  knowledge  by  directors  in  of- 
fice when  the  bill  was  filed  were  held 
not  sufficient  to  cure  the  bill,  nor  was 
an  allegation  of  actions  taien  by  a 
later  board  of  different  personnel,  and 
allegation  of  later  action  by  stock- 
holders refusing  to  sue.  Bartlett  v. 
New  York,  N.  H.  &  H.  E.  Co.,  226 
467,  115  N.  E.  976. 
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lusive  suits  by  a  stockholder  to  enforce  corporate  rights,  and  adds 
nothing  to  what  was  previously  substantially  required  by  rules  of 
correct  pleading.^ 

Under  this  rule  a  bill  is  demurrable  if  it  fails  to  allege  that  the 
plaintiff  was  a  shareholder  at  the  time  of  the  transaction  of  which  he 
complains,  or  that  his  share  has  since  devolved  upon  him  by  operation 
of  law;  and  that  the  suit  is  not  a  collusive  one  to  confer  on  a  court 
of  the  United  States  jurisdiction  in  a  case  of  which  it  would  other- 
wise have  no  cognizance.**  It  is  also  demurrable  if  it  fails  to  show 
with  particularity,  as  required  by  the  rule,  efforts  on  the  part  of 
the  plaintiff  to  secure  action  by  the  directors  or  trustees,  or  the  share- 
holders, and  the  causes  of  his  failure  to  obtain  such  action,  so  as  to 


sons  for  not  making  such  effort"  to 
procure  the  corporate  authorities  to 
act. 

63  Groel  V.  United  Elec.  Co.  of  New 
Jersey,  132  Fed.  252. 

As  explaining  the  federal  rule,  see 
Hawes  v.  Oakland/  104  U.  S.  450,  26 
L.  Ed.  827;  Delaware  &  H.  Co.  v. 
Albany  &  S.  E.  Co.,  213  XJ.  S.  435,  53 
L.  Ed.  862.  In  the  latter  case  it  is 
shown  that  futile  request  to.  sue  need 
not  be  pleaded. 

64  Taylor  v.  Holmes,  127  TJ.  S.  489, 
32  L.  Ed.  179;  Dimpfel  v.  Ohio  &  M. 
R.  Co.,  110  V.  8.  209,  28  L.  Ed.  121; 
Hawes  V.  Oakland,  104  TJ.  S.  450,  26 
L.  Ed.  827;  Robinson  v.  West  Virginia 
Loan  Co.,  90  Fed.  770;  United  Elec. 
Securities  Co.  v.  Louisiana  Elec.  Light 
Co.,  68  Fed.  673;  Dannmeyer  v.  Cole- 
man, 11  Fed.  97. 

Under  approval  of  a  majority  of  the 
stockholders,  the  directors  had  made 
a  lease  of  the  corporate  property  to  a 
third  party,  such  action  having  been 
taken  at"  a  meeting  duly  called  for 
that  purpose.  A  minority  stockholder 
brought  action  against  the  corporation 
and  said  third  party  to  have  the  lease 
canceled.  The  court  stated  that 
whether  such  minority  '  stockholder 
was  attacking  the  lease '  upon  the 
ground  of  fraud  on  the  part  of  the  di- 
rectors, or  because  it  was  beyond  their 
powers,  that  the  suit  must  be  deemed 


to  be  instituted  in  the  right  of  the 
corporation.  It  was  therefore  neces- 
sary that  the  bill  contain  allegations 
showing  the  right  of  such  minority 
stockholder  to  maintain  the  suit  in  a 
federal  court  within  the  provisions  of 
Equity  Rule  94.  Dickinson  v.  Consol- 
idated Traction  Co.,  114  Fed.  232. 

Though  the  allegations  are  not  very 
direct,  they  suffice  if  the  requirements 
of  the  rule  be  fairly  met  by  allega- 
tions that  there  was  no  collusion  and 
that  there  would  be  opposition  to  the 
suit.  Price  v.  Union  Land  Co.,  187 
Fed.  886. 

Allegation  in  effect  that  plaintiff 
was  a  stockholder  when  the  suit  was 
begun  comes  short  of  the  94th  Rule, 
since  the  act  complained  orf  must  have 
preceded  that.  And  it  will  not  be  as- 
sumed that  he  became  a  shareholder 
"by  operation  of  law"  merely  on  al- 
legation that  he  was  "registered." 
Hitchings  v.  Cobalt  Central  Mines  Co., 
189  Fed.  241. 

When  the  corporation  is  in  a  statu- 
tory receivership  and  compliance  with 
Rule  27  is  pleaded,  the  issue  of  possi- 
ble collusion  is  out  of  the  case.  Kelly 
V.  Dolan,  218  Fed.  966. 

A  full  revie'TO*'  of  cases  decided  un- 
der the  rule  on  sufficiency  of  the 
showing  will  be  found  in  Heinz  v.  Na- 
tional Bank  of  Commerce  in  St.  Louis, 
237   Fed.   942,  holding  the  complaint 
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show  a  right  to  sue,*^  or  the  reasons  for  not  making  such  .effort.^^ 
It  is  not  necessary,  however,  that  it  shall  show  a  request  upon  the 
directors  or  other  shareholders  to  sue  or  take  other  action,  if  it 
shows  that  they  are  the  parties  guilty  of  the  wrongs  complained  of, 
or  that,  for  any  other  reason,  such  a  request  would  have  been  use- 
less; but  it  must  particularly  set  forth  the  facts  excusing  failure  to 
make  such  a  request.^'' 

Within  the  provisions  of  this  rule  the  jurisdiction  of  the  federal 
court  is  not  affected,  nor  is  it  deemed  established  that  the  suit  is 
collusive  by  the  fact  that  a  stockholder,  in  bringing  suit,  is  acting 
in  concert  with  the  corporation  or  other  stockholders  who  are  citizens 
of  the  same  state  as  the  corporation  and  who  have  paid  part  of  the 


insufficient  because  no  effort  to  move 
stodtholders  was  shown  or  any  reason 
for  not  so  resorting  to  them. 

56Walthen  v.  Jackson  Oil  &  Re- 
fining Co.,  235  XI.  S.  635,  59  L.  Ed. 
395;  Memphis  City  v.  Dean,  8  Wall. 
(U.  S.)  64,  19  L.  Ed.  326;'  Dodge  v. 
Woolsey,  18  How.  (U.  S.)  331,  15  L. 
Ed.  401;  Hitchings  v.  Cobalt  Central 
Mines  Co.,  189  Fed.  241;  Burrows  v. 
Interborough  Metropolitan  Co.,  156 
Fed.  389;  Ball  v.  Rutland  R.  Co.,  93 
Ted.  513;  Edwards  v.  Bay  State  Gas 
Co.,  91  Fed.  942;  Robinson  v.  West 
Virginia  Loan  Co.,  90  Fed.  770  ;  Clarke 
V.  Eastern  Building  &  Loan  Ass'n,  89 
Fed.  779;  Hutton  v.  Joseph  Bancroft 
ft'Sons  Co.,  83  Fed.  17;  De  NeufviUe 
V.  New  York  &  N.  Ry.  Co.,  81  Fed. 
30;  Church  v.  Citizens'  St.  R.  Co.,  78 
Fed.  526;  Holton  v.  Wallace,  77  Fed.  61; 
Ziegler  v.  Lake  St.  El.  R.  Co.,  76  Fed. 
662,  aff'g  69  Fed.  176;  Swope  v.  Vil- 
lard,  61  Fed.  417;  Whitney  v.  Fair- 
banks, 54  Fed.  985;  Putnam  v.  Ruch, 
54  Fed.  216,  56  Fed.  416;  Weidenfeld 
V.  Allegheny  &  K.  R.  Co.,  47  Fed.  11; 
Sqnair  v.  Lookout  Mountain  Co.,  42 
Fed.  729;  McHenry  v.  New  York,  Pt 
&  0.  E.  Co.,  22  Fed.  130;  Foote  v. 
Cunard  Min.  Co.,  17  Fed.  46;  Bill  v. 
Western  U.  Tel.  Co.,  16  Fed.  14; 
Taylor  v.  Holmes,  14  Fed.  498,  aff'd 
127  U.  8.  489,  32  L.  Ed.  179;  Dann- 
meyer  v,  Coleman,  11  Fed.  97.     Com- 


pare 01d,C*lony  Trust  Co.  v.  Dubuque 
Light  &  Traction  Co.,  89  Fed.  794. 

Where  collusion  is  denied  and  de- 
maud  is  obviously  useless  the  rule  is 
satisfied.  Bigelow  v.  Calumet  &  H. 
Min.  Co.,  155  Fed.  869. 

See  the  above  cases  as  to  the  suffi- 
ciency of  a  bill  in  this  respect.  ' 

56  Sufficient,  that  defendants  are  in 
absolute  control  and  are  beneficiaries 
of  the  contract  assailed.  Ross  v. 
Quinnesee  Iron  Min.  Co.,  227  Fed.  337. 

57  Hyams  v,  Calumet  &  H.  Min.  Co., 
221  Fed.  529;  Howard  v.  National  Tel. 
Co.,  182  Fed.  215;  Columbia  Nat.  Sand 
Dredging  Co.  v.  Washed  Bar  Sand 
Dredging  Co.,  136  Fed.  710;  Harrison 
V.  Thomas,  112  Fed.  22;  Eldred  v. 
American  Palace-Car  Co.,  99  Fed.  168; 
Berwind  v.  Canadian  Pac.  Ry.  Co.,  98 
Fed.  158;  Ball  v.  Rutland  R.  Co.,  93 
Fed.  513;  Rogers  v.  Nashville,  C.  & 
St.  L.  Ry.  Co.,  91  Fed.  299;  Excelsior 
Pebble  Phosphate  Co.  v.  Brown,  74 
I'ed.  321;  Young  v.  Alhambra  Mini. 
Co.,  71  Fed.  810;  Earle  v.  Seattle,  L. 
S.  &  E.  Ry.  Co.,  56  Fed.  909;  Sellers 
V.  Phoenix  Iron  Co.,  13  Fed.  20;  Coun- 
ty of  Tazewell  v.  Farmers'  Loan  & 
Trust  Co.,  12  Fed.  752;  Pond  v.  Ver- 
mont Val.  R.  Co.,  12  Blatchf.  280,  Fed. 
Cas.  No.  11,265. 

A  bill  which  shows  an  application 
to  the  directors  or  controlling  officers 
to  resist  enforcement  of  confiscatory 
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expenses  of  the  action,  where  it  appears  that  the  purposes  of  the  bill 
are  opposed  by  the  majority  stockholders  and  directors.^^ 

The  rule  applies  when  a  bill  which  was  not  originally  a  stockholder's 
bill  becomes  such  by  amendment.^'  It  does  not  require  that  a  bill 
by  a  stockholder  shall  be  verified  by  oath,  where  the  suit  is  instituted 
in  a  state  court  and  removed  later  to  the  federal  court.®" 


§  4087.  —  Answers,  replies  and  other  pleadings.  The  capacity  of 
the  plaintiff  may  be  tested  by  demurrer,  if  apparent  on  the  face  of 
the  pleadings,  otherwise  by  plea  or  answer,®^  but  not  by  demurrer 
after  answer  is  in,®^  and  unless  taken  by  demurrer  such  objections, 
e.  g.,  that  resort  to  the  corporation  or  reason  for  making  no  effort 
in  that  respect  are  not  allied,  will  be  waived.®'  If  the  complaint 
alleges  causes  not  pertaining  alike  to  all  of  the  plaintiffs,  it  fails 
to  state  a  cause  of  action,  and  therefore  such  misjoinder  may  be 
reached  by  general  demurrer.®*    An  objection  that  the  complaint  is 


rate  laws  and  regulations,  and  their 
refusal  because  ijf  fear  of  incurring 
excessive  penalties  imposed  by  law, 
shows  a  sufficient  compliance  with  the 
94th  Equity  Eule.  Perkins  v.  North- 
ern Pac.  Ey.  Co.,  155  Fed.  445. 

As  to  the  sufficiency  of  a  stock- 
holder's bill  in  this  respect,  see  the 
cases  above  cited. 

M  Consumers '  Gas  Trust  Co.  v.  Quin- 
by,  137  Fed.  882. 

Contribution  to  costs  or  co-operation 
by  other  stockholders  does  not  make 
the  suit  collusive.  New  Albany  Water- 
works V.  Louisville  Banking  Co.,  122 
Fed.  776;  nor  does  refusal  of  the  cor- 
poration to  sue  in  the  state  court  so 
that  plaintiff  could  make  a  case  in 
the  federal  court.  Mills  v.  Chicago, 
127  Fed.  731. 

59  When  a  dissolution  suit  is  made  a 
stockholders'  suit  by  amendment  the 
94th  Eule  applies.  Worth  Mfg.  Co. 
V.  Bingham,  116  Fed.  785. 

SOMaeder  v.  Buffalo  Bill's  Wild 
West  Co.,  132  Fed.  280. 

SlGoodbody  v.  Delaney,  80  N.  J. 
Eq.  417,  83  Atl.  988. 

62  A  demurrer  contained  in  the  an- 
swer is  overruled  by  it,  and  the  law 


questions  presented  must  be  deter- 
mined on  facts  brought  out  by  the 
answer.  Hence  demurrer  after  an- 
swer will  not  test  the  capacity  of 
plaintiff  to  sue.  Goodbody  v.  Dela- 
ney,  80  N.  J.  Eq.  417,  83  Atl.  988.- 

The  capacity  of  new  plaintiffs  com- 
ing in  after  answer  should  be  chal- 
lenged by  the  answer  or  amendment 
thereof,  and  not  by  demurrer.  Good- 
body  V.  Delaney,  80  N.  J.  Eq.  417,  83 
Atl.  988. 

63  That  the  objection  that  the  plain- 
tiff made  no  effort  to  obtain  relief 
within  or  through  the  corporatiom 
goes  to  his  capacity  to  sue,  and  is 
waived  if  not  raised  by  demurrer,  see 
Wood  V.  Union  Gospel  Church 
Bidg.  Ass'n,  63  Wis.  9,  22  N.  W.  756. 

A  defective  allegation  of  the  reason 
for  not  making  demand  is  waived  by 
failure  to  demur.  Hagood  v.  Smith, 
162  Ala.  512,  50  So.  374. 

64  Special  demurrer  for  misjoinder 
is  not  essential.  Kickbusch  v.  Bug- 
gies, 105  S.  C.  525,  90  S.  E.  163. 

Where  the  corporation  is  named  as 
party  defendant  but  has  not  been 
served,  demurrer  will  not  reach  the  de- 
fect, but  relief  affecting  it  may  have 
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not  entitled  in  the  name  of  plaintiff  and  all  others  similarly  situated 
must  be  taken  by  demurrer  or  answer,  if  at  all.^*  In  the  new  federal 
equity  practice  motion  to  dismiss  will  raise  questions,  such  as  non- 
joinder, which  were  formerly  assailable  by  demurrer.®®  By  a  federal 
rule,  an  allegation  of  fraud  must  be  denied  by  answer  when  a.  plea 
is  also  put  in.®''  Defenses  of  estoppel,  laches  and  the  like  are  to  be 
made  by  answer  ®'  showing  the  facts  thereof.®*  "Where  suit  is  brought 
by  stockholders  against  officers  for  an  accounting,  it  is  proper  for 
the  defense  to  set  out  that  the  stock  held  by  plaintiffs  was  received 
without  consideration  from  one  of  the  defendants  who  had  consented 
to  the  issuance  of  the  stock  and  securities,  since  such  defense  shows 
want  of  equity  in  the  claim  of  plaintiffs  in  demanding  that  the 
officers  account  in  a  respect  in  which  all  were  equally  guilty.'''* 

A  reply  is  not  necessary  where  it  would  join  no  issue  because  the 
facts  cannot  be  disputed,''^  but  if  replication  or  reply  is  made  it  should 


to  be  deferred  until  service.  Eeed  v. 
HoUingsworth,  157  Iowa  94,  135  N.  W. 
37. 

66  North  V.  Union  Savings  &  Loan 
Ass'n,  59  Ore.  483,  117  Pac.  822,  ques- 
tioning, However,  whether  such  en- 
titling is  essential. 

66  Under  New  Equity  Eule  29,  non- 
joinder of  the  corporation  as  defend- 
ant may  be  reached  by  motion  to  dis- 
miss. Hyams  v.  Old  Dominion  Co., 
204  Fed.  681. 

61' In  a  stockholders'  suit  specially 
charging  fraud,  the  32nd  Equity  Eule 
requires  that  pleas  to  such  part  be 
accompanied  by  an  answer  denying 
the  fraud.  Sims  v.  United  Wireless 
Tel.  Co.,  179  Fed.  540,  decided  before 
promulgation  of  iiew  equity  rules, 
which  see. 

68  Estoppel  is  a  matter  of  defense 
which  need  not  be  negatived.  Pollitz 
V.  Gould,  202  N.  T.  11,  38  L.  E.  A.  (N. 
S.)  988,  Ann.  Cas.  1912  D  1098,  94  N. 
E.  1088;  Corntinental  Securities  Co.  v. 
Belmont,  75  N.  Y.  Misc.  234,  133  N.  Y. 
Supp.  560,  afe'd  150  N.  Y.  App.  Div. 
298,  134  N.  Y.  Supp.  635,  206  N.  Y. 
7,  51  L.  E.  A.  (N.  S.)  112,  Ann.  Cas. 
1914  A  777,  99  N.  B.  138. 

69  Answer    to    allegations    of    ultra 


vires  stock  issue  is  good,  where  it 
shows  it  to  have  been  intra  vires, 
though  voidable  because  there  was  a, 
transaction  with  another  corporation 
having  common  directors,  and  where 
it  alleges  a  ratification  by  stockhold- 
ers afterwards.  Pollitz  v.  Wabash  E. 
Co.,  207  N.  Y.  113,  100  N.  E.  721,  mod- 
ifying 150  N.  Y.  App.  Div.  715,  135 
N.  Y.  Supp.  789. 

Allegations  held  sufficient  to  rebut 
laches  in  suing  to  cancel  stock.  An- 
derson V.  Scandia  Min.  Syndicate,  26 
S.  D.  558,  128  N.  W.  1016,  holding 
stockholder  not  chargeable  with 
knowledge  from  stock  books  that 
there  was  an  illegal  issue. 

70  Ward  V.  Smith,  95  N.  Y.  App. 
Div.  432,  88  N.  Y.  Supp.  700.  See  also 
Warren  v.  Eobison,  25  Utah  205,  70 
Pac.  989. 

Defense  that  plaintiff  is  not  bona 
fide  stockholder  or  is  lacking  in  equi- 
ties, see  §§4071-4077,  supra. 

71  A  supplemental  answer  setting  up 
appointment  of  a  receiver  requires  no 
reply  from  plaintiff  who  has  implead- 
ed the  receiver  by  motion.  Seagrist 
V.  Eeid,  171  N.  Y.  App.  Div.  755,  157 
N.  Y.  Supp.  979. 
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be   such   as   that   it  will   directly   traverse   the   plea   or   answer.''* 

The  corporate  defendant  in  joining  with  other  defendants  in  a 
deijaurrer  or  answer  may  run  the  risk  of  neutralizing  one  of  the 
defenses  that  it  could  make,  and  care  should  be  taken  in  so  doing. 
Thus  it  was  argued  and  seriously  debated  whether  a  ground  of  de- 
murrer, that  the  complaint  showed  no  resort  to  the  corporation  for 
redress,  was  not  waived  by  joining  in  the  further  ground  that  no 
cause  of  action  in  favor  of  the  corporation  against  the  other  de- 
fendants was  shown.  The  second  ground  involved  an  admission,  it 
was  claimed,  that  the  corporation  would  not  have  sued  if  request 
had  been  made,  because  it  deemed  that  there  was  nothing  to  sue  for.''* 

A  defense  grounded  on  the  94th  Equity  Rule  puts  in  issue  only 
the  right  of  plaintiff  to  maintain  the  action  and  not  the  existence 
of  a  cause  of  action  on  behalf  of  the  corporation.''*  When  any  issue 
of  fact  is  left  on  the  pleadings  the  motion  for  judgment  on  the  plead- 
ings, allowed  by  some  of  the  codes,  cannot  be  entertained;  hence 
when  the  reply  and  answer  join  on  a  ratification  which  the  majority 
has  no  power  to  make,  such  motion  must  be  denied.''^ 

A  cross-bill  should  not  tender  issues  already  joined  by  bill  and 
answer,''^  and  a  bad  bill  may  be  cured  by  allegations  in  the  cross-bill,'''' 
but  a  cross-bill  will  not  cure  the  bill  if  it  does  not  supply  the  missing 
allegations  essential  to  the  cause  of  action.''* 

Supplemental  pleadings  are  proper  to  set  up  matters  germane  to 

72  Eeplication  held  not  a  direct  tra-  75  Fraud  in   using   corporate   funds 

verse  of  a  plea  that  the  corporatiom  for    personal    gain    was    alleged,    to 

received  the  benefit  of  proceeds  of  a  which  ratification  by  stockholders  was 

loan  by  its  officers.    Burns  v.  Nation-  pleaded    and    that    denied    by    reply, 

al   Mining,    Tunnel    &   Land    Co.,    23  Such  fraud  cannot  be  ratified.     Theo- 

Colo.  App.  545,  130  Pac.  1037.  bald  v.  United  States  Rubber  Co.,  83 

M  The  court  though  regarding  this  N.  Y.  Misc.  627,  146  N.  Y.  Supp.  597. 

as   a    debatable    question   denied   the  76  Cross-bill  sho\ild  not  tender  issues 

contention  in  obedience  to  precedent.  made  and  joined  on  bill  and  answer. 

Herrick  v.  Dempster,  73  N.  J.  Eq.  145,  Trendley  v.  Illinois  Traction  Co.,  241 

75  Atl.  810,  on  the  authority  of  Sieg-  Mo.  73,  145  S.  W.  1. 

man  v.  Malomey,  65  N.  J.  Eq.  372,  54  77  A    cross-bill   by    the    corporation 

Atl.  405.  will  not  cure  deficiencies  in  the  biU  if 

74 "A    defense    under     [the]     rule  it  sets  up  a  difEerent  gronnd  of  ae- 

does  not  deny  the  alleged  grievances  tion.    Vogeler  v.  Punch,  205  Mo.  558, 

of  the  corporation,  but  the  stockhold-  103  S.  W.  1001. 

er's    authority   to    redress    them.      It  78  Neither    bill    nor    cross-bill    con- 

doep   not   contest   the   existence   of   a  tained  allegations  showing  that  a  stock 

cause    ai    action,    but    complainants '  issue  in  payment  for  organization  serv- 

right    to   ^ue    for    its    enforcement."  ices    was    fraudulent    or    over    their 

Gage  v.  Riverside  Trust  Co.,  156  Fed.  value.    Vogeler  v.  Punch,  205  Mo.  558, 

1002.  103  S.  W.  1001. 
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the  original  complaint  which  have  occurred  since  it  was  filed  or  of 
which  plaintiifs  then  had  no  knowledge7'  but  a  cause  of  action  can- 
not be  supplied  by  supplemental  bill  alleging  the  essential  votes  and 
resolutions.*" 

An  unconnected  grievance  *^  or  an  individual  right  cannot  be  coun- 
terclaimed  in  such  an  action,  as  it  is  against  plaintiff  in  a  different 
right.*^ 

§4088.  Burden  of  proof,  presumptions  and  evidence.  Very  few 
cases  applying  the  general  law  of  evidence  in  any  way  at  all  peculiar 
to  stockholders'  suits  will  be  found.  A  few  novel  or  illustrative  ones 
are  collected  in  the  foot  notes  following. 

In  an  earlier  section  it  was  seen  that  the  suit  is  based  on  a  cause 
of  action  pertaining  to  the  corporation  primarily,  and  to  the  plain- 
tiff secondarily  because  it  would  not  or  could  not  sue.  These  causes 
must  both  be  pleaded  and  proved.  The  plaintiff  therefore  has  the 
burden  of  proving  each  of  the  elements  of  each  cause  of  action  *^  just 
as  if  the  corporation  were  suing.** 


19  A  defense  arising  after  issue 
joined  should  be  made  under  chancery 
practice  of  New  Jersey,  by  cross-bill  or 
supplemental  answer  in  the  nature  of 
cross-bill.  McAlpin  v.  Universal  To- 
bacco Co.  (N.  J.  Ch.),  57  Atl.  418. 

Matter  relevant  to  an  individual 
action  cannot  supplement  a  deriva- 
tive one,  and  vice  versa.  Brewster  v. 
F.  G.  Brewster  Co.,  138  N.  Y.  App. 
Div.  139,  122  N.  Y.  Supp.  1019. 

80  Votes  and  resolutions  Since  the 
original  bill  cannot  be  added  by  sup- 
plemental bill  to  make  out  a  cause  of 
action  which  it  failed  to  make  out. 
A  new  bill  is  necessary.  Bartlett  v. 
New  York,  N.  H.  &  H.  R.  Co.,  — 
Masg.  — ,  115  N.  E.  976. 

81  In  a  suit  to  cancel  stack  held  by 
an  officer,  the  corporation  cannot 
counterclaim  to  assert  its  rights  in 
realty  or  to  remove  the  officer.  They 
neither  arise  "out  of  the  comtract  or 
transaction"  declared  on  nor  are 
"connected  with  the  subject  of  the  ac- 
tion." Brahm  v.  M.  C.  Gehl  Co.,  132 
Wis,  674,  112  N,  W.  1097. 


88  Baum  V.  Sporborg,  146  N.  Y.  App. 
Div.  537,  131  N.  Y.  Supp.  267. 

83  See  generally  the  eases  cited 
supra  under  §§  4061-4070. 

84  Though  the  form  of  the  aotiom  is 
equitable  the  proof  of  the  cause  of 
action  is  the  same  as  if  the  corpora- 
tion itself  had  brought  the  action  at 
law.  Kavanaugh  v.  Commonwealth 
Trust  Co.,  64  N.  Y.  Misc.  303,  118  N. 
Y.  Supp.  758. 

Must  prove  the  fraud  alleged.  Con- 
tinental Securities  Co.  v.  Belmont,  83 
N.  Y.  Misc.  340,  144  N.  Y.  Supp.  801. 

Must  prove  that  defendants  exceed- 
ed their  authority.  Hughes  Manufac- 
turing &  Lumber  Co.  v.  Culver,  — 
Ark.  — ,  189  S.  "W.  850. 

Must  prove  that  borrowing  defend- 
ants did  not  pay  reasonable  interest 
on  loans  by  corporation  to  them. 
Klein  v.  Independent  Brewing  Ass'n, 
231  lU.  594,  83  N.  E.  434,  rev'g  135 
in.  App.  234. 

"Where  the  suit  is  representative, 
evidence  of  a  corporate  wrong  in  the 
election  objected  to  is  esgeatial,    Du- 
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The  facts  making  up  each  of  the  numerous  causes  of  action  which 
a  corporation  may  be  entitled  to  prosecute,  or  the  defenses  which 
are  open  to  it,  properly  belong  in  other  parts  of  this  work  or  in  other 
treatises  on  other  branches  of  the  law,  which  should  be  consulted.*^ 
In  like  manner  presumptions  should  be  traced  out  to  the  subject- 
matter  to  which  they  particularly  belong,  or  else  to  the  general  law 
of  evidence,  and  there  investigated.*^ 

The  demand  to  sue  and  the  refusal  must  be  proved  as  alleged.''' 
Unless  prima  facie  they  are  ultra  vires,  acts  are  presumed  to  be  intra 
vires,  regular  and  legal.  Accordingly  plaintiif  has  the  burden  of 
showing  that  they  are  not  so ;  **  and  in  a  suit  attempted  by  minority 
stockholders  in  behalf  of  the  corporation,  fraud  on  the  part  of  the 
managing  board  will  not  be  presumed.*'  Defendants  have  the  burden 
of  justifying  their  prima  facie  unlawful  acts,'"  or  payments  to  them- 
selves,'^ or  of  estaiblishing  their  affirmative  defenses.'^  Where  a  eon- 
tract  or  a  consolidation  or  other  transaction  has  been,  entered  into  by 


senberry  v.  Sagamore  Development 
Co.,  164  N.  Y.  App.  Div.  573,  150  N. 
Y.  Supp.  229. 

86  E.  g.,  for  the  substantive  law  on 
the  right  to  sue  directors  for  waste, 
see  Chap.  42,  supra.  As  to  the  facts 
making  out  a  right  to  rescind  a  con- 
tract or  transfer  for  fraud  or  mistake, 
see  ^ome  standard  work  on  contracts, 
sales,  vendor  and  purchaser,  or  the 
like. 

86  E.  g.,  the  presumptions  as  to  the 
corporate  powers  are  discussed  in 
Chap.  21  et  seq. 

'  87  Stockholders  suing  to  redress  an 
injury  to  the  corporation  are  not  en- 
titled to  recover  if  their  allegation 
that  they  requested  the  corporation  to 
institute  suit,  and  it  refused,  is  de- 
nied and  not  proved.  Dillon  v.  Lee, 
110  Iowa  156,  81  N.  W.  245. 

Evidence  as  to  demand  held  insuf- 
ficient. Holmes  V.  Jewett,  55  Colo. 
187,  134  Pac.  665. 

See  generally  cases  cited,  supra, 
under  §§  4068,  4085. 

88  See  generally.   Chap.   21,   supra. 

The  burden  is  on  plaintiff  to  estab- 
lish that  a  pension  plan  of  a  national 
bank  was  ultra  vires,  or  that  compro- 


mise of  a  particular  pension  claim  was 
unlawful.  Heinz  v.  National  Bank  of 
Commerce  in  St.  Louis,  237  Fed.  942. 

89  Dickinson  v.  Consolidated  Trac- 
tion Co.,  119  Fed.  871. 

90  Judgment  of  directors  in  a  pre- 
liminary stage  as  to  value  of  property 
for  which  stock  is  to  be  issued  is  of 
weight  but  not  conclusive,  and  a  dis- 
crepancy should  be  explained  by 
them.  The  burden  is  not  on  com- 
plainant. Donald  v.  American  Smelt- 
ing &  Eefining  Co.,  62  N.  J.  Eq.  729, 
48  Atl.  771,  1116. 

91  Defendants  who  as  directors 
paid  so  called  "additional  salaries" 
to  themselves  have  the  burden  of 
justifying  such  payments  by  showing 
the  services  reasonably  worth  the 
amounts  paid.  Godley  v.  Crandall  & 
Godley  Co.,  153  N.  Y.  App.  Div.  697, 
139  N.  Y.  Supp.  236,  aff'd  212  N.  Y. 
121,  L.  R.  A.  1915  D  632,  105  N.  E. 
818.  See  also  §2774  and  §2780, 
supra. 

98  It  cannot  be  presumed  that  stock 
was  not  represented  at  a  meeting 
merely  from  the  fact  that  some  stock- 
holders were  absent.  Smith  v.  Stone, 
21  Wyo.  62,  128  Pae.  612. 
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defendants  having  an  interest  which  conflicts  with  that  of  the  corpora- 
tion, it  is  for  them  to  show  that  it  was  fair  and  free  from  fraud ;  ^* 
and  when  trust  funds  are  traced  to  their  hands  they  have  the  burden 
of  accounting  for  them."*  A  third  person  in  possession  of  alleged 
corporate  assets  does  not  sustain  this  burden  unless  some  fraud  is 
imputable  to  him."* 

In  an  accounting  suit,  where  accounting  has  been  ordered,  the  ac- 
countant should  produce  books  or  evidence  on  which  to  state  the 
account."® 

The  judicial  cognizance  which  federal  courts  take  of  the  laws  of 
all  the  states  dispenses  with  proof  of  the  law  of  another  state  when 
involved  in  such  a  suit,"'  and  may  base  presumptions  thereon.""  The 
assent  of  other  stockholders  to  the  transaction  assailed,""  or  a  ratifica- 
tion by  stockholders  in  meeting  since  the  act  was  done,^  or  refusal  of 
the  corporation  to  sue  may  be  inferred  from  conduct.^ 


93  Where  contract  is  between  corpo- 
rations having  common  directors,  the 
burden  is  on  them,  knowing  all  the 
facts,  to  show  that  it  was  fair  and 
free  from  fraud.  Boss  v.  Quinnesee 
Iron  Min.  Co.,  227  Fed.  337;  Geddes 
V.  Anaconda  Copper  Min.  Co.,  197 
Fed.  860. 

A  holding  company  which  voted 
for  a  consolidation,  injurioiifl  to  two 
companies  in  which  it  held  a  smaller 
proportion  of  stock,  but  favorable  to . 
nine  in  whiph  it  held  a  larger  propor- 
tion or  a  control,  has  the  burden  of 
proving  it  fair.  Hyama  v.  Calumet 
&  H.  Min.  Co.,  221  Fed.  529. 

Dealings  by  officers  and  directors 
with  corporation  in  which  they  have 
an  interest,  see  generally  Chap.  42, 
supra. 

94Kreitner  v.  Burgweger,  174  N.  Y. 
App.  Div.  48,  160  N.  Y.  Supp.  256. 
See  also  Chaps.  42  and  43,  supra. 

95Ebling  V.  Nekarda,  148  N.  Y. 
App.  Div.  193,  132  N.  Y.  Supp.  309. 

96  As  to  burden  of  proof  on  account- 
ing where  apparently  correct  books 
are  produced,  see  Scofield  v.  Mari- 
nette Saw  Mill  Co.,  153  111.  App. 
469. 

97  Federal  courts  judicially  notice 
corporation  laws  and  statutes  of  other 


states  than  that  in  which  they  sit. 
Metcalf  V.  American  School  Furniture 
Co.,  122  Fed.  115. 

98  A  federal  court  sitting  in  Penn- 
sylvania takeis  cognizance  of  the  laws 
of  New  York,  and  thus  may  infer  that 
a  receiver  is  a  statutory  one.  Kelly 
V.  Dolan,  218  Fed.  966. 

99  That  no  other  stockholder  has  ob- 
jected to  a  contract  or  sought  to  in- 
tervene in  suit  affords  an  inconclusive 
inference  that  they  do  not  object. 
Carson  v.  Allegany  Window  Glas3  Co., 
189  Fed.  791. 

1  Eatification  by  stockholders  is  not 
inferred  from  mere  lapse  of  time  with- 
out a  meeting  which  was  apprised  of 
the  action  of  the  officers  in  ques- 
tion. Endicott  v.  Marvel,  81  N.  J. 
Eq.  378,  87  Atl.  230. 

2 ' '  The  plaintiff 's  right  to  maintain 
this  action  is  derivative  and  wholly 
based  on  the  failure  of  the  corpora- 
tion to  do  its  duty  in  prosescuting  an 
action  to  recover  corporate  assets. 
The  breach  of  duty  must  be  shown 
by  an  intentional  determination  by 
the  corporation  not  to  bring  the  ac- 
tion. Such  determination  can  be 
shown  by  an  express  refusal  on  the 
part  of  the  corporation  to  commence 
the  actioh.     It  may  frequently  occur 
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Any  competent  evidence  tending  to  show  the  fairness  or  propriety 
of  the  acts  complained  of,  or  the  injuriousness  of  them  ought  to  be 
received;'  Thus  denial  of  information  is  admissible.*  Conversations 
evincive  of  assent  or  acquiescence  are  not  receivable  against  plaintiff 
vyhere  they  relate  to  similar  but  distinct  transactions,  which  are  not 
challenged.* 

An  order  for  examination  of  defendants  before  trial,  allowed  by 
some  statutes,  should  not  be  general  but  should  specify  the  particular 
subjects  thereof.^ 

The  weight  and  sufficiency  of  evidence  are  determined  by  rules  of 
general  law ''  and  the  special  requirements  of  proof  in  cases  of  specific 
enforcement  of  parol  contracts  and  the  like.' 


that  a  corporation  yrill  neither  refuse  • 
to  commence  the  action  nor  proceed 
to  act.  A  determination  not  to  com- 
mence the  action  can  be  reached 
without  giving  expression  to  such  de- 
termination, and  the  failure  to  give 
expression  to  its  determination  should 
not  affect  the  right  of  stockholders 
to  proceed  in  behalf  of  the  corpora- 
tion. The  breach  of  duty  is  not  nec- 
essarily dependent  upon  any  expres- 
sion of  purpose  by  the  corporation. 
Where  a  corporation  so  unreasonably 
neglects  and  fails  to  bring  an  action 
that  such  neglect  and  failure  amounts 
to  a  refusal  to  act  the  breach  of  duty 
which  must  be  shown  before  an  action 
is  commenced  by  a  stockholder  will 
be  established  as  if  an  express  refusal 
to  act  had  been  shown.  A  matter  of 
sufficient  importance  to  demand  an 
action  in  the  name  of  the  corporation 
or  by  a  stockholder  or  stockholders  in 
its  behalf  to  recover  corporate  assets, 
lost  or  in  danger  of  being  lost  by  the 
fraud  or  neglect  of  its  officers  and 
agents,  would  require  consideration 
followed  by  appropriate  official  or  cor- 
porate action  and  the  preparation  of 
papers  before  an  action  could  be  com- 
menced. What  would  be  an  unrea- 
sonable delay  by  the  corporation  after 
a  demand  that  an  action  be  com- 
menced would  vary  in  nearly  every 
case,"    Kavanaugh  v.  Commonwealth 


Trust   Co.   of   New  York,   103   N.  Y. 
App.  Div.  95,  92  N.  Y.  Supp.  543. 

Proof  of  demand  held  insufficient 
v/here  based  on  record  affording  no 
inference  that  one  was  made.  Butler 
V.  Hydro-Pneumatic  Sprinkler  & 
Manufacturing  Co.,  —  Mo.  App.  — , 
190  S.  W.  921. 

3  Moss  V.  aoodhart,  47  Mont.  257, 
131  Pae.  1071. 

4  Withholding  information  and  ob- 
structing investigation  by  minority  is 
a  mark  of  bad  faith.  Kreitner  v.  Burg- 
weger,  174  N.  Y.  App.  Div.  48,  160  N. 
Y.  Supp.  256. 

6Godley  v.  Crandall  &  Godley  Co., 
212  N.  Y.  121,  L.  R.  A.  1915  D  632, 
105  N.  E.  818,  modifying  153  N.  Y. 
App.  Div.  697,  139  N.  Y.  Supp.  236. 
Query,  whether  conversations  of  a  de- 
cedent are  admissible  against  his  le- 
gal representative  standing  as  plain- 
tiff in  a  stockholder's  suit.    Id. 

eSeagrist  v.  Eeid,  171  N.  Y.  App. 
Div.  755,  157  N.  Y.  Supp.  979. 
■  Under  the  laws  of  New  York  a  mi- 
nority stockholder  suing  to  prevent 
injury  to  the  corporation  may  be  per- 
mitted to  examine  corporate  officers 
under  proper  circumstances.  Bosen- 
baum  V.  Eiee,  36  N.  Y.  Misc.  410,  73 
N.  Y.  Supp.  714. 

7  Consult  treatises  on  Evidence. 

8  Contracts  made  orally  for  the 
benefit  of  the  corporation  to  serve  as 
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Whether  a  case  has  been  made  out  is  much  more  often  a  question 
of  the  substantial  sufficiency  of  the  facts  than  one  of  the  sufficiency 
of  the  proof  of  them.  This  has  been  treated  herein  as  a  part  of  the 
substantive  law  of  corporations.' 

§4080.  Conduct  and  control  of  action;  discontinuances  and  com- 
promises. The  responsibility  for  and  control  of  the  sui>  rests  with 
the  original,  plaintiff,^"  but  since  the  action  is  representative  of  other 
interests  than  plaintiff's,  it  follows  that  plaintiff  has  only  such  con- 
trol as  he  would  have  of  any  other  representative  action.  He  cannot 
deal  with  the  action  in  bad  faith  towards  the  other  persons  or  in- 
terests to  be  affected  by  the  judgment  or  bound  by  it,  or  terminate 
it  without  their  consent,^^  or  unreasonably  delay  its  progress,  they 
not  consenting.i2  The  plaintiff's  relation  to  the  suit  is  like  that  of 
a  guardian  ad  litem.  He  must  prosecute  the  action,  once  it  is  begun, 
for  the  benefit  of  all  concerned,  and  cannot  effect  a  settlement  as  to 
his  own  interest  and  then  terminate  the  action.^*    Other  plaintiffs,  who 


president,  to  buy  its  products,  and  to 
procure  loans  for  it,  cannot  be  specif- 
ically enforced  at  suit  of  a  stockhold- 
er to  whom  they  were  made  without 
clear  proof.  Fleming  v.  Eiegel,  90  S. 
C.  109,  72  S.  E.  888. 

»The  question,  "What  is  sufficient 
evidence, ' '  etc.,  is  usually  but  a  form 
of  asking  if  the  facts  proved  or  ad- 
mitted make  out  a  case  or  a  defense. 
For  eases  on  the  sufficiency  of  evi- 
dence in  this  sense,  see  preceding  sec- 
tions. 

10  Dictum  that  incoming  plaintiffs 
have  no  control  and  -(fanndt  interfere 
until  decree  is  made.  Belmont  v. 
Erie  E.  Co'.,  52  Barb.  (N.  Y.)  637. 

11  Tremain  v.  Guardian  Mut.  Life 
Ins.  Co.,  11  Hun  (N.  Y.)  286;  Man- 
ning V.  Mercantile  Trust  Co.,  37  N. 
Y.  Uwa.  215,  75  N.'  Y.  Supp.  168; 
and  see  BrinckerhofE  v.  Bostwick,  99 
N.  Y.  185,  1  N.  E.  663.  But  see  Al- 
len V.  New  Jersey  Southern  E.  Co., 
49  How.  Pr.  (N.  Y.)  14.- 

So  in  creditors'  bill.  Johnson  v. 
Miller,  96  Fed.  271;  Hirshficld  v.  Fitz- 


gerald, 157  N.  Y.  166,  46  L.  E.  A.  839, 
51  N.  E.  997;  Salisbury  v.  Binghamp- 
ton  Pub.  Co.,  85  Hun  (N.  Y.)  99,  32 
N.  Y.  Supp.  652. 

The  chancery  rule  is  that  leave  to 
dismiss  may  be  denied,  if  plaintifE 
"is  not  wholly  dominus  litis."  Dan- 
iell  Gh.  Pr.  [8th  Ed.]  485. 

He  cannot  do  sb  after  decree,  or  if 
others  have  come  in  as  parties. 
Fletcher  Eq.  PI'.  &  Pr.  §  562,  p.  578. 

On  the  other  hand,  the  corporation 
may  not  collusively  dismiss  its  action 
in  fraud  of  the  stockholders.  Na- 
tional Power  &  Paper  Co.  v.  Eossman, 
122  Minn.  355,  532,  Ann.  Cas.  1914  D 
830,  .142  N.  W.  818,  822. 

12  Manning  v.  Mercantile  Trust  Co., 
37  N.  Y.  Misc.  215,  75  N.  Y.  Supp. 
168. 

13  Stipulation  j;o  dismiss  appeal  as 
to  two  wrongdoing  defendants,  who 
had  paid  plaintifE  was  denied  and  .the 
parties  were  relegated  to  application 
to  court  to  sanction  their  comptomi^e. 
Whiften  v.  Dabney,  171  Cal.  621,  154 
Pae.  312. 
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have  come  in  may  have  an  order  on  proper  terms  turning  the, suit 
over  to  their  control  where,  the  original  plaintiffs  abandon  it.^* 

It  seems  that  a  substitution  of  the  corporation  should  be  made, 
if  at  all,  in  the  trial  eourt.^*  The  corporation  cannot  end  or  abort  the 
suit  by  a  settlement  against  consent  of  plaintiffs.^® 

§4090.  Judgment  and  naturer  of  relief  allovrable — In  general.   The 

general  nature,  form  and  measure  of  relief,  being  the  same  as  the  cor- 
poration might  have  had  if  it  had  sued,  is  matter  for  treatment  in  other 
parts  of  this  work.^''  Belief  must  conform  to  the  pleadings  and  toe  con- 
fined to  the  cause  pleaded  ^*  and  the  parties  of  whom  jurisdiction  was 
had,^'  and  if  there  is  a  dismissal  for  want  of  parties,  it  should  be 


14  They  were  required  to  indemnify      and  references  there  found  to  specific 


oiiginal  plaintiffs  against  any  further 
expense  incurred  in  the  progress  of 
the  suit.  McAlpin  v.  Universal  To- 
bacco Co.   (N.  J.  Ch.),  57  Atl.  418. 

Will  not  be  required  Jo  reimburse 
the  origi-nal  plaintiff  while  the  suit 
is  yet  pending,  but  will,  be  required  to 
sjeure  ratable  reimbursement  when 
proper  costs  and  expenses  become 
known  by  ending  of  the  suit.  Man- 
ning V.  Mercantile  Trust  Co.,  37  N. 
y.  Misc.  215,  75  N.  Y.  Supp.  168. 

15  Motion  to  substitute  corporation 
for  plaintiff  was  denied  on  appeal, 
with  leave  to  renew  motion  before 
trial  court.  Whitten  v.  Dabuey,  171 
Cal.  621,  154  Pac.  312. 

16  Attempted  settlement  between 
corporation  and  its  assignee  for  bene- 
fit of  creditors,  standard  Home  & 
Sayings  Ass'n  v.  Jones,  64  Ohio  St. 
147,  59  N.  E.  885. 

Original  plaintiffs  cannot  settle  and 
dismiss  case  after  others  come  in.  Mc- 
Alpin V.  Universal  Tobacco  Co.  (N.  J. 
Ch.),  59  Atl.  418. 

While  the  directors'may  discontinue 
a  suit  begun  by  a  former  board,  it 
may  be  prevented  at  the  instance  of 
intervening  stockholders.  Eagle  Iron 
Co.  V.  Colyar,  156  Fed.  954. 

17  See  generally  Chap.  47,  supra,  on 
Actions  by  and  Against  Corporation, 


remedies. 

As  to  extraordinary  legal  remedieg^ 
applying  to  corporations  and  their  of- 
ficers, see  Chap.  49,  on  Quo  Warranto, 
and  Chap.  50,  on  Mandamus,  supra, 
and  also  see  the  chapters  treating  of 
subjects  where  such  remedies  may  Jbe 
resorted  to,  e.  g.,  mandamus  to  com- 
pel exhibition  of  books  on  demand, 
see  Chap.  46. 

Mandamus  to  compel  calling  of  an 
election  and  an  accounting  was  ap- 
parently sustained  as  a  proper  remedy 
without  objection  in  O'Hara  v.  Wil- 
liamstown  Cemetery  Co.,  133  Ky.  828, 
119  S.  W.  234.  See  also  §§  1632,  3285, 
supra. 

18  Judgment  of  recovery  for  waste  in 
paying  illegal  salaries  must  include 
only  those  within  the  alleged  period. 
Godley  v.  Crandall  &  Godley  Co.,  212 
,N.  Y.  121,  L.  E.  A.  1915  D  632,  105 
N.  E.  818,  modifying  153  N.  Y.  App. 
Div.  697,  139  N.  Y.  Supp.  236. 

19  Morshead  v.  Southern  Pac.  Co., 
123  Fed.  350. 

May  adjudge  property  rights  within 
state  where  foreign  corporation  is 
party.  Fleming  v.  Black  Warrior 
Copper  Co.,  Amalgamated,  15  Ariz.  1, 
]36  Pac.  273;  Tipton  v.  Railway  Pos- 
tal Clerks  Inv.  Ass  'n,  —  Tex.  Civ.  App. 
— ,  173  S.  W.  562. 
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without  prejudice.^  Relief  will  be  exactly  the  same  as  the  corpora- 
tion might  have  had  if  it  had  been  plaintiff,^^  all  wrongdoers  being 
held  equally  liable,*^  and  is  not  confined  to  redress  against  officers 
and  directors  as  such.^^ 

Only  nominal  damages  should  be  allowed  where  no  loss  to  the  cor- 
poration has  occurred  from  irregular  action.^*  Thus,  on  compelling 
a  call  of  unpaid  subscriptions,  the  full  amount  and  not  merely  as 
much  as  may  be  required  to  pay  existing  creditors  will  be  decreed.^^ 

Direct  relief  to  the  stockholders  cannot  properly  be  adjudged,**® 
unless  possibly  when  a  dissolution  or  other  exceptional  fact  war- 


MHayden  v.  Perfection  Cooler  Co., 
217  Te±  171. 

21  Collins  V.  Penn-Wyoming 'Copper 
Co.,  203  Fed.  726. 

Statutory  liability  of  directors  for 
debts  cannot  be  enforced  unless  the 
statute  enables  the  corporation  to  en- 
force it.  Collins  V.  Penn-Wyoming 
Copper  Co.,  203  Fed.  726;  Smith  v. 
Stoue^  21  Wyo.  62,  128  Pac.  612. 

22  Each  conspiratoji  whelnever  he 
came  into  the  scheme  is  liable  for  acts 
of  all.  Meredith  v.  Art  Metal  Const. 
Co.,  97  N.  Y.  Misc.  69,  161  N.  Y.  Supp. 
1. 

23  Recovery  may  be  had  against 
those  who  were  not  officers  if  any  of 
the  property  forming  the  "trust 
fund"  came  to  them  by  the  wrong 
doing.  Hence  it  may  be  decreed 
against  defendants  who  received 
avails  of  fraudulent  waste,  though 
they  wore  not  directors  or  officers  of 
the  corporation  at  the  time.  Godley 
V.  Crandall  &  Godley  Co.,  212  N.  Y. 
121,  L.  E.  A.  1915  D  632,  105  N.  E. 
818,  modifying  153  N.  Y.  App.  Div. 
697,  139  N.  Y.  Supp.  236. 

24  Only  nominal  damages  were  prop- 
er where  the  sale  of  a  railroad  prop- 
erty was  illegally  conducted,  but  full 
value  was  paid  and  the  corporation, 
was  in  debt  for  more  than  it  would 
have  brought  at  forced  sale  and  was 
hopelessly  insolvent.  Thoman  v.  Mills, 
159  Mich.  402,  124  N.  W.  33. 

26  Where  the   action  is   against  di- 


rectors for  refusing  to  call  th'eir  own 
unpaid  subscriptions,  the  corpora- 
tion going  on  is.  entitled  to  the  full 
amount.  Bergman  v.  Evans,  92  Wash. 
158,  158  Pac.  961. 

26  Judgment  should  run  to  corpo- 
ration, not  to  plaintiffs.  Ebling  v. 
Nekarda,  148  N.  Y.  App.  Div.  193, 
132  N.  Y.  Supp.  309.' 

Since  the  action  is  representative 
of  the  corporation  and  not  individual, 
the  proper  relief  against  directors  in 
an  action  to  set  aside  an  issue  of 
bonds  as  ultra  vires  is  to  adjudge 
them  to  pay  to  th«  corporation  all  the 
damage  sustained  by  their  illegal  ac- 
tion, and  not  merely  to  pay  to  the 
plaintiff  the  cost  of  his  stock.  Pol- 
litz  V.  Wabash  E.  Co.,  167  N.  Y.  App. 
Div.  669,  152  N.  Y.  SUpp.  803. 

It  is  improper  to  adjudge  that  sur- 
plus money  abstracted  under  cover  of 
salaries  should  be  divided  among 
stockholders.  It  should  go  to  the 
corporation.  Miller  v.  Crown  Per- 
fumery Co.,  125  N.  Y.  App.  Div.  881, 
no  N.  Y.  Supp.  806,  modifying  57  N. 
Y.  Misc.  383,  109  N.  Y.  Supp.  760. 

Accounting  must  be  to  corporation. 
Voorhees  v.  Maspn,  245  111.  256,  91 
N.  E.  1056,  rev'g  148  III.  App.  647. 

Cannoi;  require  accounting  to  plain- 
tiff as  individual.  Berger  v.  Nation- 
al Architects'  Bronze  Co.,  173  iST.  Y. 
App.  Div.  680,  160  N.  Y.  Supp.  331. 

Plaintiff  cannot  have  a  lien  on  the 
property  of  the  corporation,  where  the 
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rants  27  or  where  circuity  of  action  and  multiplied  litigation  will 
thus  be  avoided.28  Equal  protection  should  be  afforded  all  stock- 
holders, and  other  parties  should  be  protected  and  relieved  according 
to  their  rights/®  charging  the  delinquents  according  to  the  time  and 
measure  of  their  delinquency.'"  To  such  ends,  as  an  incident  of 
relief,  a  trust  may  be  declared  in  property ,^^  or  a  specific  performance 


wrong,  if  any,  was  done  by  control 
exerted  by  individual  defendants  for 
the  other  defendant  corporation. 
Smith  V.  Chase  &  Baker  Piano  Mfg. 
Co.,  197  Fed.  466. 

27  Judgment  dividing  diverted  mon- 
eys among  stockholders  cannot  be  ren- 
dered if  the  corporation  has  not  been 
dissolved.  McCrea  v.  McClenahan, 
114  N.  Y.  App.  Div.  70,  99  N.  T.  Supp. 
689,  aff'd  192  N.  Y.  150,  84  N.  E. 
960. 

28  It  has  been  held  in  effect  that, 
where  corporate  funds  have  been  mis- 
applied, instead  of  being  distributed 
as  dividends,  aa  in  the  fraudulent 
payment  of  excessive  salaries  to  cer- 
tain stockholders,  and  suit  is  brought 
in  equity  by  injured  stockholders  to 
compel  an  accounting  both  with  the 
company  and  with  the  complainants, 
the  court  may,  by  its  decree,  compel 
the  payment  directly  to  the  complain- 
ants of  their  share  of  the  moneys  mis- 
appropriated, instead  of  decreeing  re- 
payment into  the  corporate  treasury, 
and  making  it  probably  necessary  for 
the  complainants  to  resort  to  another 
suit  to  compel  the  payment  of  a  divi- 
dend. Eaton  V.  Eobinson,  19  E.  1. 146, 
29  L.  E.  A.  100,  32  Atl.  339,  31  Atl. 
1058.  And  see  Brown  v.  De  Young, 
167  111.  549,  47  N.  E.  863,  aff'g  66  111. 
App.  212;  Davis  v.  Gemmell,  73  Md. 
530,  21  Atl.  712;  Fougeray  v.  Cord,  50 
N.  J.  Eq.  185,  24  Atl.  499. 

29  AH  stockholders,  and  creditors 
as  well,  should  be  protected  by  the 
decree  where  windinj-up  •mil  be  the 
result  of  the  suit  and  where  the  stock- 
holders are  similarly  situated  in  that 
some  seek  protection  and  others  who 


parte.d  with  their  stock  seek  reinstate- 
ment.    In  re  Dennett,  221  Fed.  350. 

30  On  rescinding  a  sale  to  the  cor- 
poration at  a  false  value,  the  wrong- 
doing directors  should  be  charged  with 
the  excess  over  real  value  and  inter- 
est thereon,  or  should  have  option  of 
a  reconveyance  on  payment  of  the 
purchase  price  with  interest  on  the 
excess.  Klein  v.  Independent  Brew- 
ing Ass'u,  231  111.  594,  83  N.  E.  434, 
rev 'g  135  111.  App.  234. 

Where  the  action  was  for  failure 
to  call  their  own  subscriptions  on  de- 
mand of  plaintiff,  and  money  had  pre- 
viously been  borrowed  by  the  corpo- 
ration which  might  not  have  been 
needed  if  defendants  had  paid  up,  it 
v/as  proper  to  charge  them  with-  in- 
terest on  their  unpaid  portions  only 
from  the  time  of  demand  on  them. 
Bergman  v.  Evans,  92  Wash.  158,  158 
Pac.  961. 

31  An  afl&liated  corporation  may  be 
declared  a  trustee  of  assets  which 
have  come  to  it.  In  re  Dennett,  221 
Fed.  350. 

•  A  trust  may  be  impressed  on  prop- 
erty acquired  by  defendant  officers  by 
throwing  the  corporation  into  bank- 
ruptcy and  buying  in,  and  if  they 
have  frustrated  such  relief  by  con- 
veyance pendente  lite,  damages  by 
way  of  compensation  may  be  adjudged 
to  the  corporation.  Drucklieb  v.  Har- 
ris, 84  N.  Y.  Misc.  291,  147  N.  Y. 
.Supp.  298. 

Trust  cannot  be  impressed  on  prop- 
erty unless  the  corporate  assets  can' 
be  traced  specifically  to  it.  Eed  Bud 
Beaity  Co.  v.  South,  96  Ark.  281,  131 
S.  W.  340. 
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may  be  decreedj^^  or  rescission,  cancellation  and  restitution  of  prop- 
erty or  illegal  stock  may  be,  ordered.^^  That  several  defendant  direc- 
tors alleged  to  have  participated  wrongfully  in  sales  of  the  corporate 
property  in  violation  of  their  trust  are  chargeable  for  different  periods 
will  not  bar  relief,  inasmuch  as  the  court  may  adapt  its  decree  to  the 
particular  periods  of  the  directorship  of  the  several  defendants.'* 
Title  to  corporate  office  may  be  determined  as  an  incident  to  relief 
though  ordinarily  equity  declines  such  questions ;  '*  and  officers  can- 
not be  removed,  if  there  is  an  exclusive  remedy  by  statute  for  that 
purpose.'®  The  federal  courts  can  grant  relief  against  enforcement 
of  a  state  judgment  though  they  are  forbidden  by  statute  to 
vacate  it.''' 


33  When  suing  for  wrong  to  the  cor- 
poration the  judgment  should  either 
bfi  for  damages  or  for  specific  per- 
formance which  would  pay  or  trans- 
fer property  to  the  corporation.  Xiaw- 
renee  v.  Southern  Pac.  Co.,  180  Ted. 
822. 

33  Even  if  there  wa*  fraud  in  a 
contract,  it  does  not  follow  that  it 
will  be  set  aside  on  application  of  a 
niinority  stockholder.  If  it  would  be 
more  detrimental  than  advantageous 
to  other  innocent  stockholders,  the 
court  will  not  interfere.  Much  less 
will  it  do  so  if  disaster  to  the  corpo- 
ration would  result.  Carson  v.  Alle- 
gany Window  Glass  Co.,  189  Fed. 
791. 

Rescission  of  a  sale  of  property 
will  not  be  decreed  if  the  equities  of 
other  stockholders  do  not  appear,  po 
that  it  may  be  as  much  of  an  injustice 
to  them  as  a  relief  to  plaintiff.  Bin- 
nay  V.  Cumberland  Ely  Copper  Co.,  183 
Fed.  650. 

If  equity  requires  it,  a  return  of  il- 
legally issued  stock  by  the  defendant 
corporation  to  the  third  party  may  bo 
ordered  in  a  suit  against  ■  directory  for 
an  accounting.  Continental  Securi- 
ties Co.  V.  Belmont,  206  N.  Y.  7,  51 
L.  E.  A.  (N.  S.)  112,  Ann.  Gas.  1914  A 
777,  99  N.  E.  138,  aff'g  150  N.  Y.  App. 
Div.  2^8,  134  N.  Y.  Supp.  635,  75  N. 
Y.  Misc.  234,  133  N.  Y.  Supp.  560. 

"Where  the  property  of  a  corporation 


has  been  transferred  by  the  manag- 
ing stockholders  and  directors,  who 
hold  the  legal  title  to  the  property  as 
trustees,  to  another  corporation, 
fraudulently  and  with  connivance  of 
certain  other  parties,  the  redress  of 
the  complainant  stockholders  is 
either  rescission  or  accounting  accord- 
ing to  the  circumstances  of  the  par- 
ticular case.  Kidd  v.  New  Hampshire 
Traction  Co.,  72  N.  H.  273,  66  L.  E 
A.  574,  56  Atl.  465. 

Cancellation  of  an  illegal  stock  is- 
sue is  necessary  to  adequate  relief 
where  the  issue  is  in  violation  of  stafr 
utory  law  and  threatens  the  credit 
and  dividend  paying  capacity  of  the 
corporation  and  the  remedy  at  law  to 
recover  the  unpaid  portion  of  par 
value,  thereby  ratifying  the  issue,  is 
not  adequate.  Howard  v.  National 
Tel.  Co.,  182  Fed.  215. 

34  Barry  v.  Moeller,  68  N.  J.  Eq. 
483,  59  Atl.  97. 

35  Usurping  officers  may  be  ordered 
to  account  for  waste  and  misappro- 
priation and  such  further  relief  may 
be  given  as  required.  Sheehy  v. 
Barrv,  87  Conn.  656,  89  Atl.  259.  See 
al^o  §  1825  et  seq.,  supra. 

36  Officers  can  be  removed  only  in 
action  by  attorney  general  under  Code 
Civ.  Proc.  §§  1781,  1782,  1811.  Welcke 
V.  Trageser,  131  N.  Y.  App.  Div.  731, 
116  N.  Y.  Supp.  166. 

87  Where  relief  is  sought  against  a 
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Plaintiff  may  have  a  lien  for  counsel  fees  on  the  property  re- 
covered,'* but  it  has  been  held  improper  to  adjudge  a  lien  Jto  plain- 
tiff's counsel.** 

§4091.  — Injunction,  receivership  and  accounting;  dissolution. 

Injunctions,  receiverships  and  accounting  suits  for  the  purpose  of 
winding  up  the  corporation  and  distributing  its  assets,  or  for  the 
purpose  of  adjusting  and  protecting  rights  during  a  period  of  in- 
solvency, or  for  other  similarly  distinct  objects,  are  not  germane  to 
this  context.  Such  suits,  as  far  as  pertinent  to  the  law  of  corpora- 
tions, have  their  treatment  in  other  parts  of  this  work  to  which  refer- 
ence should  be  made  for  such  precedents  or  analogies  as  they  may 
afford.*"  Nevertheless  all  of  these  equitable  remedies  will  be  applied 
in  a  stockholders'  suit  as  incident  to  the  main  object  thereof,  or  as  the 
principal  relief  when  appropriate.*^ 

An  application  by  minority  stockholders  for  an  injunction  to  re- 
strain a  threatened  wrong  to  the  corporation  will  not  be  granted 
where  that  which  they  seek  to  attain  has  already  been  accomplished, 
either  by  prior  judicial  proceedings  or  by  action  taken  by  the  ofBcers 
against  whom  complaint  is  made.*®  Grenerally  speaking  an  injunction 
pendente  lite  will  issue  in  order  to  preserve  the  status  quo  or. protect 
the  property  or  prevent  that  which  would  render  the  desired  judg- 

state    judgment    collusively    suffered.  Dissolution  and  Winding  tip  and  Ee- 

the  federal  courts  by  reason  of  U.  S.  oeivers,  infra. 

Jtev.  St.  §720  cannot  vacate  it  and  41  See  cases  following  in  this  sec- 
stay  proceedings,  but  it   may   enjoin  tion. 

enforcement   and   may   appoint   a  re-  42  Hallenborg  v.  Cobre  Grande  00^)- 

ceiver  to  appear  and  litigate  it  in  the  per  Co.,  8  Ariz.  329,  74  Pac.  1052. 

state  court.    Schultz  v.  Highland  Gold  In  North  Carolina  it  is  held  too  late 

Mines  Co.,  158  Fed.  337.  for   a  stockholder  to  secure  interfer- 

38  Grant  v.  Lookout  Mountain  Co.,  ence  by  way  of  injunction  where 
93  Tenn.  691,  27  L.  B.  A.  98,  28  S.  W.  the  directors,  authorized  generally  so 
90.  to  do,  have  made  a  completed  sale  of 

39  Kolb  V.  Mortimer,  171- N.  T.  App.  shares  of  the  corporate  stock.  The 
Div.  901,  155  N.  Y.  Supp.  644.  plaintiff  may   attack  the  sale,  where 

Direct  award  was  made  to  counsel  litigation  is  pending  in  regard  there- 

without  question  in  Davis  v.  Gemmell,  to,  at  the  time  of  the  hearing.    Huet 

73  Md.  530,  21  Atl;  712.  v.  Piedmont  Springs  Lumber  Co.,  138 

Defendants  having  no  interest  can-  N.  C.  443,  50  S.  E.  846. 

not  eotmplain  that  plaintiff's  attorney  Where    injunction    was    not   proper 

was  allowed  a  lien  on  the  property,  because  of  a  wrong  accomplished  by 

Hughes  Manufacturing  &  Lumber  Co.  a    holding    company,    the    courf  sug- 

V.  Culver,  —  Ark.  — ,  189  S.  W.  850  gested  one  against  voting  the  stock  of 

40  See  Chap.  51,  supra,  on  Injunc-  the  subsidiary  or  choosing  favorable 
tions,  and  the  chapters  on  Forfeiture,  directors.    The  case  was  remanded^ae- 
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ment  ineffectual,*'  but  it  must  be  seasonably  applied  for.**    It  should 
not  be  so  broad  as  to  suspend  the  corporate  functions  entirely,**  or  go 

78  N.  Y.  Mise.  75,  137  N.  Y.  Supp.  690. 
See  also  §  3322,  supra. 

Preliminary  injunction  was  allowed 
against  complianee  with  a  rate  sched- 
ule not  yet  in  effect  and  alleged  to  be 
confiscatory,  and  denied  as  to  another 
one  that  had  been  accepted  by  de- 
fendant corporations  and  put  intO' 
operation.  Perkins  v.  Northern  Pac. 
Ey.  Co.,  155  Fed.  445. 

Injunction  against  voting  his  stock 
pendente  lite  was  denied  where  pend- 
ing action  for  his  removal,  the  presi- 
dent caused  a  special  meeting  which 
might  legislate  plaintiffs  out  of  of- 
fice. Lersner  v.  Adair  Mach.  Co.,,  137 
N.  Y.  Supp.  565. 

Pendente  lite  order  granted  to  re- 
strain voting  Off  trust  shares  until 
trial  of  issues.  Byington  v.  Piazza,  131 
N.  Y.  App.  Div.  895,  115  N.  Y.  Supp. 
•918.    And  see  §  1702,  supra. 

44  Injunction  pendente  lite  may  be 
denied  for  laches  which  riiight  not 
completely  defeat  relief.  Beidenkopf 
V.  Des  Moines  Life  Ins.  Co.,  160  Iowa 
629,  46  L.  E.  A.  (N.  S.)  290,  142  N. 
W.  434. 

Injunction  pendente  lite  against 
misuse  of  trade-mark  in  violation  of 
agreement  denied  on  ground  of  laches. 
Metzger  v.  Knox,  77  N.  Y.  Misc.  271, 
136  N.  Y.  Supp.  681,  afE'd  153  N.  Y. 
App.  Div.  911,  137  N.  Y.  Supp.  1129. 

Where  injunction  is  preliminarily 
sought  against  a  stock  issue,  and 
complainant  has  bought  his  stock 
after  announcement  of  the  plan  and 
in  order  to  sue,  "he  must  move  with 
the  utmost  speed."  Query,  whether 
nine  days'  delay  was  a  bar  to  such 
relief.  General  Inv.  Co.  v.  Bethle- 
hem Steel  Corporation,  87  N.  J.  Eq. 
234,  100  Atl.  347. 

45  A  pendente  lite  order  which 
practically  suspends  the  official  and 
corporate  functions  is  too  broad.  It 
should    restrain    only    those    specific 


cordingly.  Hyams  v.  Calumet  &  H. 
Min.  Co.,  221  Fed.  529. 

43  Such  preliminary  order  as  will 
make  the  decree  eflEective,  if  a  decree 
should  be  granted,  may  be  made. 
Mitchell  V.  United  Box  Board  &  Pa- 
per Co.,  72  N.  J.  Eq.  580,  66  Atl.  938. 

To  prevent  fraudulent  alienation  of 
assets.  Eobinson.  v.  New  York,  W.  & 
B.  E.  Co.,  123  N.  Y.  App.  Div.  339, 
108  N.  Y.  Supp.  91,  aff'g  55  N.  Y. 
Misc.  516,  105  N.  Y.  Supp.  897. 

Injunction  is  proper  to  prevent  ne- 
gotiation or  payment  of  a  note  for  il- 
legal salary  where  corporation  was 
largely  indebted,  some  mortgages  be- 
ing on  its  property,  and  might  be 
crippled.  Monmouth  Inv.  Co.  v. 
Means,  151  Fed.  159. 

Where  a  stockholder  alleges  that 
certain  other  stockholders  have  or- 
ganized a  new  corporation,  and  by 
manipulation,  set  forth,  have  com- 
pelled the  original  corporation  to 
agree  to  buy  the  property  of  the  new 
corporation  at  an  exorbitant  figure, 
preliminary  injunction  will  be  granted 
restraining  the  consummation  of 
the  transaction  until  the  merits  of  the 
cause  may  be  determined  by  the 
court.  Miller  v.  Consolidated  Lake 
Superior  Co.,  110  Fed.  480. 

Where  directors  have  systematically 
acted  to  depreciate  the  value  of  the 
stock,  refusing  to  take  action  neces- 
sary to  promote  the  interests  of  the 
corporation  for  personal  ends,  stock- 
holders may  maintain  action  for  the 
protection  of  the  corporation.  In 
such  action  an  accounting  and  an  in- 
junction restraining  the  directors  from 
further  unlawful  acts  may  be  ob- 
tained. Glover  v.  Manila  Gold  Min- 
ing &  Milling  Co.,  19  S.  D.  559,  104 
N.  W.  261. 

Injunction  was  granted  against 
bond  issue  unjust  to  minority.  Smith 
v.  Westchester  Bronxville  Realty  Co., 
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beyond  the  necessities  of  vthe  case,^  or  in  eflFect  grant  the  full  relief 
prayed  for  as  final  judgment.*''  Possible  inconvenience  to  the  public 
must  be  considered  against  allowing  it.**  The  court  will  not  hear  a 
motion  by  a  stockholder  for  a  preliminary  injunction  where  the  cor- 
poration ,has  not  been  made  a  party.*®  There  must  be  a  substantial 
showing  for  a  pendente  lite  writ,^"  including  evidence  that  the  action 
will  be  taken  if  not  prevented.*^     In  the  federal  courts  injunction 


acts  which  menace  the  plaintiff. 
Moore  v.  Moore  Mica  Paint  Co.,  150 
N.  T.  App.  Div.  "792,  135  N.  Y.  Supp. 
210. 

Belief  such  as  injunction  against 
making  improvident  contracts  or  the 
appointment  of  receivers  where  the 
corporation  is  not  insolvent,  will  not 
be  granted  in  terms  which  would  in- 
-vade  the  corporate  management,  ex- 
cept, possibly,  on  an  extreme  case. 
Smith  V.  Chase  &  Baker  Piano  Mfg. 
Co.,  197  Fed.  466. 

16  The  order  shOTild  not '  wholly  for- 
bid payment  of  any  salaries  merely 
because  the  ones  paid  were  com- 
plained of  as  too  large.  Lawrence  v. 
Weber,  137  N.  Y.  App.  Div.  907,  122 
N.  Y.  Supp.  1134,  modifying  65  N.  Y. 
Misc.  603,  120.  N.  Y.  Supp.  289. 

An  injunction  in  a  suit  by  a  stock- 
holder in  a  eo-operative  association  is 
too  broad  if  it  forbids  elections -and 
the  exercise  of  corporate  functions 
merely  because  some  illegal  certifi- 
cates are  outstanding  and  an  attempt 
to  vote  them  and  distribute  dividends 
is  alleged.  Willis  vl  Lauridson,  161 
Cal.  106,  118  Pac.  530. 

Injunction  against  completion  of  a 
bankruptcy  sale  to  officers  should  not 
be  so  broadly  allowed  as  to  jeopar- 
dize a  fund  from  which  creditors 
agreed  to  be  paid,  but  was  denied  on 
condition  that  the  wrongdoer  give 
bond  to  pay  any  judgment  recovered 
against  him.  Drucklieb  v.  Harris,  158 
N.  Y.  App.  Div.  873,  142  N.  Y.  Supp. 
912. 

47  Pendente  lite  injunction  and  re- 
ceiver were  denied  where  not  urgent- 
ly necessary  to  prevent  irreparable  in- 


jury and  where  granting  them  would 
in  effect  have  allowed  full  relief  as 
prated  before  final  hearing.  Aldrich 
v.  Union  Bag  &  Paper  Co.,  81  N.  J. 
Eq.  244,  87  Atl.  65. 

48  Injunction  to  the  prejudice  and 
inconvenience  of  the  public  service 
ought  not  to  be  allowed  to  serve  a 
relatively  small  benefit  to  plaintiff. 
Johnson  v.  United  Eys.  Co.  of  St. 
Louis,  227  Mo.  423,  127  S.  W.  63. 

49  Cancellation  suit.  Morshead  v. 
Southern  Pac.  Co.,  123  Fed.  350. 

50  A  temporary  injunction  will  not 
be  granted  to  restrain  a  corporation 
from  selling  its  franchise  upon  the 
allegation  of  a  stockholder  that  he 
"has  good  reason  to  fear  and  does 
fear"  that  the  franchise  will  be  sold 
by  the  directors.  Quin  v.  Havener, 
118  Wis.  53,  94  N.  W.  642. 

A  stockholder  instituted  action  for 
the  reduction  of  capital  stock  on  the 
ground  that  the  property  transferred 
in  payment  for  the  stock  ,was  over- 
valued, and  asked  an  injunction  bar- 
ring the  payment  of  dividends  on  the 
preferred  stock.  The  request  for  the 
preliminary  injunction  was  supported 
by  an  affidavit  by  himself  which 
tended  to  show  that  he  could  not 
speak  from  personal  knowledge,  and 
by  an  affidavit  by  his  counsel  relat- 
ing mainly  to  certain  admissions  of 
the  president.  The  affidavits  were 
deemed  insufficient  and  the  prelimi- 
nary injunction  was  refused.  Schoen- 
feld  V.  American  Can  Co.  (N.  J.  Eq.), 
55  Atl.  1044. 

81  Injunction  against  purchase  of 
stock  of  other  corporation  is  improper 
v.'ithout  evidence  that  it  will  be  made. 
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should  not  be  granted  without  nbtiee  unless  the  bill  shows  danger  of 
irreparable  injury.^^  n  should  be  continued  in  force  until  trial 
whenever  there  is  danger  of  loss  of  corporate  assets.** 
•  Accounting  by  directors  to  the  corporation  may  be  adjudged  as  in- 
cidental relief  to  ascertain  the  liabilities.**  Where  they  have  prop- 
erty or  profits  belonging  to  the  corporation,**  the  defendants  may  be 
required  to  account  during  a  period  extending  as  far  back  as  the 
statute  of  limitations  would  sustain  an  action  at  law.*® 

Ordinarily  a  court  of  equity  has  no  jurisdiction  to  dissolve  a  cor- 
poration at  the  suit  of  a  stockholder,  unless  by  virtue  of  some  express 
statutory   provision.*''     There    are  express  statutory  provisions   in 


Smyth-Wales  v.  John  M.  Smyth  Co., 
190  Bl.  App.  66. 

6a  U.  S.  Rev.  St.  §  718;  Worth  Mfg. 
Co.  V.  Bingham,  116  Fed.  785.  ' 

53  The  order  should  not  be  dis- 
solved On  motion  but  should  be  re- 
tained until  trial,  where  a  threatened 
contract  might  transfer  away  and  de- 
prive a  corporation  of  valuable  prop- 
erties. Robinson  v.  New  York,  W.  & 
B.  E.  Co.,  123  N.  Y.  App.  Div.  339, 
108  N.  Y.  Supp.  91,  aff'g  55  N.  Y. 
Mise.  516,  105  N.  Y.  Supp.  897. 

64  But  it  will  not  be  necessary, 
and  a  judgment  may  te  entered 
against  them  directly  if  the  amount 
is  fixed  and  known.  Pollitz  v.  Wa- 
bash R.  Co.,  167  N.  Y.  App.  Div.  669, 
152  N.  Y.  Supp.  803. 

Where  an  attempted  merger  of  fra- 
ternal benefit  corporations  is  invalid 
and  their  transactions  have  been  kept 
separate  and  distinguishable,  account- 
ing may  be  had  as  incident  to  injunc- 
tion. Knapp  V.  Supreme  Command- 
ery,  ITnited  Order  of  Golden  Gross  of 
World,  121  Tenn.  212,  118.  S.  W.  390. 

Accounting  dependent  on  rescission 
falls  with  it  and  cannot  be  allowed  if 
it  cannot.  Johnson  v.  United  Rys.  Go. 
of  St.  Louis,  227  Mo.  423,  127  S.  W. 
63. 

That  there  can  be  no  accounting  di- 
rect to  the  plaintiff  stockholder,  see 
supra,  this  section. 

W  Accounting     not.     nrouer     where 


there  is  no  allegation  that  any  defend- 
ant made  a  profit  out  of  a  sale  to  be 
set  aside.  Smith  v.  Stone,  21  Wyo. 
62,  128  Pae.  612. 

86  Barry  v.  Moeller,  68  N.  J.  Eq.  483, 
59  Atl.  97.  . 

57  Neall  v.  Hill,  16  Cal.  145,  76  Am. 
Dec.  508  ;  Wallace  v.  Pierce- Wallace 
Pub.  Co.,  101  Iowa  313,  38  L.  R.  A. 
122,  63  Am.  St.  Rep.  389,  70  N.  W. 
216.  And  see  generally  the  chapter 
on  Forfeiture,  Dissolutiom  and  Wind- 
ing Up,  infra. 

There  is  no  common-law  power  to 
Vi?ind  up  the  corporation  in  a  stock- 
holders' suit.  Pride  v.  Pride  Lumber 
Co.,  109  Me.  452,  84  Atl.  989. 

Dissolution  should  not  be  adjudged, 
but  must  be  passed  on  in  a  separate 
and  proper  proceeding.  Brock  v. 
Poor,  216  N.  Y.  387,  111  N.  E.  229, 
rev'g  167  N.  Y.  App.  Div.  784,  798, 
800,  153  N.  Y.  Supp.  332,  342,  343. 

Where  statutory  grounds  for  receiv- 
ership, dissolution  or  insolvency  do 
not  appear,  allegations  orf  waste  and 
conspiracy  to  wreck  and  impoverish 
the  corporation  which  is  going  and 
solvent,  and  vidth  no  prayer  for  re- 
lief but  receivership,  do  not  make  out 
a'  case.  Toamey  v.  First  Mortgage 
Trust  Co.,  —Tex.  Civ.  App.—,  177 
S.  W.  539. 

See  chapter  on  Forfeiture,  Dissoli' 
tion  and  Winding  Up,  infra. 
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some  states  under  which  a  stockholder  may  sue  for  the  appointmejit 
of  a  receiver  and  a  winding  up  or. dissolution  of  the  corporation  under 
circumstances  specified  in  the  statute.^*    And  there  may  be  very  ex- 


SSKieley  v.  Barron  &  Cooke  Heat- 
ing &  Power  Co.,  87  N.  Y.  App.  Div. 
317,  84  N-.  Y.  Supp.  306;  Kelly  v. 
Fargo  Mercantile  Co.,  16  S.  D.  73,  91 
N.  W.  350.  And  see  generally  chap- 
ter cm  Forfeiture,  Dissolution  and 
Winding  Up,  infra. 

A  statute  giving  the  courts  juris- 
diction, on  petition  of  an  officer  or 
stockholder  of  a  corporation,  to  re- 
quire an  accounting  by  its  directors 
as  to  their  of&eial  conduct,  to  remofve 
them,  for  gross  misconduct,  and  re- 
quire the  election  of  others,  and,  in- 
cidentally, to  appoint  a  receiver  to 
take  charge  of  the  business  of  the 
corporation,  does  not  authorize  the 
winding  up  of  a  solvent  corporation, 
and  the  distribution  of  its  property. 
Sidway  v.  Missouri  Land  &  Live-Stoek 
Co.,  101  Fed.  481. 

A  stockholder,  under  the  Illinois 
statute,  cannot  enforce  dissolution  of 
a  corporation  or  forfeiture  of  its 
charter,  on  the  ground  that  if  is  an 
illegal  combination  or  trust  prejudicial 
to  the  public.  The  state  alone  can 
complain  on  this  ground.  Nor  can  he 
do  so  for  illegal  acts,  even  when  his 
individual  interests  are  affected,  if  he 
participated  or  acquiesced  therein. 
Coquard  v.  National  Linseed  Oil  Co., 
67  ni.  App.  20,  afe'd  171  111.  480,  49 
N.  E.  563. 

It  was  held,  under  a  Massachusetts 
statute,  that  it  was  no  ground  for 
dissolving  a  manufacturing  corpora- 
tion, on  the  petition  of  a  majority  in 
number  of  the  stockholders  owning 
a  minority  of  the  stock,  that  one 
owner  at  the  majority  of  the  stock 
had  for  many  years  controlled  the 
election  of  officers,  and  elected  him- 
self agent  and  clerk;  that  he  had  for 
a  long  time  managed  the  business 
' '  according  to  his  own  will  and  choice, 


regardless  of  the  wishes  and  interests 
of  the  other  stockholdersi";  that,  ac- 
cording to  his  statement^  the  corpora- 
tion had  been  doing  a  losing  business 
for  many  years;  that  he  had  refused 
to  make  any  change  in  the  busi- 
ness, or  to  purchase  the  shares  of  the 
petitioners;  and  that,  if  the  business 
were  skilfully  and  properly  managed, 
it  might  be  made  a  source  of  profit  to 
all  concerned.  Pratt  v.  Jewett,  9  Gray 
(Mass.)  34. 

In  New  York,  provision  is  made  by 
statute'  for  an  action  to  procure  a 
judgment  dissolving  a  corporation: 

(1)  Where  it  has  remained  insolv- 
ent for  at  least  one  year. 

(2)  Where  it  has  neglected  or  re- 
fused, for  at  least  one  ■  year,  to  pay 
and  discharge  its  notes  or  other  evi- 
dences of  debt. 

(3)  Where  it  has  suspended  its  or- 
dinary and  lawful  business  for  at 
least  one  year. 

(4)  If  it  has  banking  powers,  or 
power  to  make  loans  on  pledges  or 
deposits,  or  to  make  insurances,  where 
it  becomes  insolvent  or  unable  to  pay 
its  debts,  or  has  violated  any  pro- 
vision of  the  act  by  or  under  which 
it  was  incorporated,  or  of  any  other 
act  binding  upon  it.  Code  Civ.  Proc. 
N.  Y.  §  1785  (now  re-enacted  as  Gen- 
eral Corporation  Law,  §  101).  In  such 
action,  an  injunction  may  be  issued  to 
preserve  the  assets  of  the  corporation 
pendente  lite,  and  a  receiver  may  be 
appointed.  Id.  §§  1787,  1788,  now 
§§  103,  104.  As  to  the  procedure  in 
such  action,  see  Id.  §§  1787-1796,  now 
§§  103-115.  The  action  may  be  main- 
tained by  the  attorney  general  in  the 
name  and  in  behalf  of  the  people,  or 
by  a  creditor  or  stockholder,  on  ob- 
taining leave  of  the  court,  if  the  attor- 
ney general  omits  for  sixty  days  to 


7016 


CL  56] 


Stock  and  Siockholdees 


[§  4091 


ceptional  circumstances  under  which  a  court  of  equity  may  appoint 
a  receiver  and  wind  up  a  corporation  at  the  suit  of  a  stockholder, 
even  <n  the  absence  of  a  statute. ^^ 

Whether  a  court  of  equity  may  appoint  a  receiver  in  a  stock- 
holder's suit,  not  for  the  purpose  of  dissolving  the  corporation,  but 
merely  for  the  purpose  of  preserving  the  assets  of  the  corporation, 
and  preventing  irreparable  loss  or  injury  pending  the  suit,  is  a  very 
different  question ;  and  it  is  well  settled  that  such  power  exists,  as  it 
does  in  the  case  of  a  partnership,  if  the  circumstances  render  its  exer- 
cise necessary.  If,  it  were  otherwise,  a  stockholder  would  often  be 
practically  without  any  adequate  remedy  at  all.  Under  statutes  in 
some  states,  and  independently  of  any  statutes  in  others,  the  court 
may  appoint  a  receiver  in  a  stockholder's  suit  if  the  directors  and 
majority  of  the  stockholders  are  so  managing  or  disposing  of  its 
business  or  assets  in  their  own  interest  that  they  will  probably  be  lost 
or  destroyed  before  a  decree  can  be  rendered,  or  where  there  are  such 
dissensions  within  the  corporation  that  its  business  cannot  be  honestly 
or  properly  managed,  or  if  for  any  other  reason  it  clearly  appears 
to  the  court  that  the  appointment  of  a  receiver  pending  the  suit 
is  necessary  *"  to  preserve  the  assets  of  the  corporation,  and  protect 


commence  the  action,  after  submission 
by  the  creditor  or  stockholder  of  a 
verified  statement  of  facts  showing 
grounds  for  the  action.  Id.  §  1786, 
now  §  102.  These  sections  are  not  ex- 
clusive of  other  statutes  specially  ap- 
plicable. See  General  Corporatiooi 
Law,  §115. 

Also  in  New  York  by  N.  T.  Code 
Civ.  Proc.  §§  2419r2431,  re-enacted  as 
General  Corporation  Law,  §§  170-195, 
provision  is  made  for  proceedings  for 
the  voluntary  dissolution  of  a  corpo- 
ration, on  petition  of  a  majority  of 
the  directors,  trustees,  or  other  offi- 
cers having  the  management  of  its 
concerns,  if  they  "discover  that  the 
stock,  effects,  and  other  property 
thereof  are  not  sufficient  to  pay  all 
juat  demands,  for  which  it  is  liable, 
or  to  afford  a  reasonable  security  to 
those  who  may  deal  virith  it ;  or  if,  for 
any  reason,  they  deem  it  beneficial  to 
the  interests  of  the  stockholders,  that 
the  corporation  should  be  dissolved." 
Section  2420,  now  §  171,  prescribes  the 


procedure  when  the  directors  or  trus- 
tees are  equally  divided,  etc.  See,  as 
to.  these  sections.  Hitch  v.  Hawley,  132 
N.  Y.  212,  30  N.  E.  401,  and  cases 
cited  infra  in  the  chapter  on  Forfei- 
ture, Dissolution  and  Winding  Up.  ■ 
This  does  not  apply  to  library,  reli- 
gious, some  school,  municipal  or  po- 
litical corporations.  General  Corpo- 
ration Law,  §  195. 

69  Miner  V.  Belle  Isle  Ice  Co.,  93 
Mich.  97,  17  L.  B.  A.  412,  53  N.  W. 
218. 

The  minority  will  be  completely 
and  adequately  relieved  from  unlaw- 
ful acts  of  the  majority,  but  a  dis- 
solution will  be  allowed  only  if  there 
is  no  other  way.  Thwing  v.  McDon- 
ald, 134  Minn.  148,  159  N.  W.  564,  158 
N.  W.  820,  156  N.  "W.  780. 

60  Columbia  Nat.  Sand  Dredging  Co. 
V.  Washed  Bar  Sand  Dredging  Co.,  136 
Fed.  710 ;  Bowling  Green  Trust  Co.  v. 
A'irginia  Passenger  &  Power  Co,,.  133 
Fed.  186;  Polk  v.  Mutual  Reserve 
.  Fund    Life    Ass'n,    1'19    Fed.    491; 
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the  rights  of  the  complaining  stockholders,  even  though  it  may  lead 


Aiken  v.  Colorado  Eiver  Irrigation 
Co.,  72  Fed.  591;  Featherstone  v. 
Cooke,  16  Eq.  298. 

See  also  as  to  the  appointment  of 
a  receiver  at  the  suit  of  a  atockholder 
or  stockholders: 

United  States.  Clark  v.  National 
Linseed  Oil  Co.,  105  Fed.  787;  Arents 
V.  Blackwell's  Durham  Tobacco  Co., 
aoi  Fed.  338;  Grifing  v.  A.  A.  Grif- 
fing  Iron  Co.,  96  Fed.  577;  Texas  Con- 
pol.  Compress  &  Manufacturing  Ass'n 
V.  Storrow,  92  Fed.  5;  Powers  v.  Blue 
Grass  Building  &  Loan  Ass'n,  86  Fed. 
705;  D.  A.  Tompkins  Co.  v.  Catawba 
Mills,  82  Fed.  780;  Becker  v.  Hoke, 
80  Fed.  973;  Hunt  v.  American  Gro- 
cery Co.,  80  Fed.  70;  Darragh  v.  H. 
Wetter  Mfg.  Co.,  78  Fed.  7. 

Alabama.  Bridgeport  Development 
Co.  V.  Tritsch,  110  Ala.  274,  20  So. 
16,  and  see  Jasper  Land  Co.  v.  Wal- 
lis,  123  Ala.  652,  26  So.  659. 

Arizona.  Hallenborg  v.  Cobra 
Grande  Copper  Co.,  8  Ariz.  329,  74 
Pac.  1052. 

Oonnecticut.  A  receiver  will  be  ap- 
pointed without  determining  on  ulti- 
"mate  dissolution,  where  usurping 
officers  are  wasting  assets  and  the  cor- 
poration cannot  otherwise  be  pro- 
tected. Sheehy  v.  Barry,  87  Conn.  656, 
.  89  Atl.  259. 

Delaware.  Receiver  held  proper 
where  there  was  grave  dissension  and 
losses  were  being  sustained,  com- 
plainant having  made  the  only  money 
contribution  to  the  corporation  and 
defendants  being  alleged  to  hold  stock 
illegally  issued  to  themselves  without 
payment.  Ellis  v.  Penn  Beef  Co.,  9 
Del.  Ch.  213,  80  Atl.  666. 

Georgia.  See  Empire  Hotel  Co.  v. 
Main,  98  6a.  176,  25  S.  E.  413. 

Idaho.  Gibbs  v.  Morgan,  9  Idaho 
100,  72  Pac.  733. 

HJinois.  Toung  v,  Butan,  69  lU. 
App.  513; 


Indiana.  Sheridan  Brick  Works  v. 
Ma,rion  Trust  Co.,  157  Ind.  292,  83  Am. 
St.  Bep.  207,  61  N.  E.  666;  Supreme 
Sitting  Order  of  Iron  Hall  v.  Baker, 
134  Ind.  293,  20  L.  E.  A.  210,  33  N.  E. 
1128;  Wayne  Pike  Co.  v.  Hammons, 
129  Ind.  368,  27  N.  E.  487. 

Iowa.  Wallace  v.  Pierce-Wa^.lace 
Pub.  Co.,  101  Iowa  313,  38  L.  E.  A. 
122,  63  Am.  St.  Eep.  389,  70  N.  W. 
216;  Dickerson  v.  Cass  County  Bank, 
95  lOwa  392,  64  ,N.  W.  395.  And  see 
Peatman  v.  Centerville  Light,  Heat  & 
Power  Co.,  100  Iowa  245,  69  N.  W. 
541. 

kansas.  In  re  Lewis,  52  Kan.  660, 
35  Pac.  287. 

Louisiana.  Brock  v.  Automobile 
Livery  &  Sales  Co.,  130  La.  404,  58 
So.  21,  130  La.  414,  58  Sa.  25;  Mar- 
cuse  V.  Gullett  Gin  Mfg.  Co.,  52  La. 
Ann.  1383,  27  So.  846;  Sincer  v.  Al- 
verson,  51  La.  Ann.  955,  25  So.  650; 
In  re  Moss  Cigar  Co.,  50  La.  Ann.  789, 
23  So.  544;  In  re  Belton,  47  La.  Ann. 
1614,  30  L.  E.  A.  648,  18  So.  642. 

Maine.  See  Ulmer  v.  Maine  Eeal- 
Estate  Co.,  93  Me.  324,  45  Atl.  40. 
Eeceiver  may  be  appointed  to  pre- 
vent loss,  where  it  is  out  of  business, 
has  few  and  insufficient  assets,  and 
funds  have  been  misappropriated 
which  must  be  recovered  from  defend- 
ants. Pride  v.  Pride  Lumber  Co.,  109 
Me.  452,  84  Atl.  989. 

Maryland.  DuPuy  v.  Transporta- 
tion &  Terminal  Co.,  82  Md.  408,  34 
Atl.  910,  33  Atl.  889;  Davis  v.  United 
States  Elec.  Power  &  Light  Co.,  77 
Md.  35,  25  Atl.  982. 

Massachusetts.  See  Davis  v.  Pea- 
body,  170  Mass.  397,  49  N.  E.  750. 

Michigan.  Miner  v.  Belle  Isle  Ice 
Co.,  93  Mich.  97,  17  L.  E.  A.  412,  53 
N.  W.  218.  And  see  Eumhey  v.  De- 
troit &  M.  Cattle  Co.,  116  Mich.  640, 
74- N.  W.  1043. 

IMississlppi.  Mulverhill  v.  Vicks- 
burg  Eailroad,  Power  &  Manufactur- 
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to  a  dissolution.^^  Without  such  a  showing  as  this,  however,  a  court 
will  not  appoint  a  receiver  at  the  suit  of  a  minority  stockholder,  and 
thus  take  the  management  of  the  corporation  out  of  the  hands  of  its 
directors  and  stockholders,  even  for  a.limited  time,  although  the  latter 


ing   Co.,   88    Miss.    689,   40   So.    647; 
Stewart  v.  Belt,  19  So.  957. 

Missouri.  Cantwell  v.  Qohimbia 
Lead  Co.,  199  Mo.  1,  97  S.  W.  167. 
And  see  Glover  v.  St.  Louis  Mut. 
Bond  Inv.  Co.,  138  Mo.  408,  40  S.  "W. 
110. 

Montana.  State  v.  Second  Judicial 
District  Court  of  Silver  Bow  Comrty, 
15  Mont.  324,  27  L.  E.  A.  392,  48  Am. 
St.  Rep.  682,  39  Pae.  316. 

Nebraska.  See  Ponca  Mill  Co.  v. 
Mikesell,  55  Neb.  98,  75  N.  W.  46. 
Beceiver  held  proper  where  ofiScers 
had  appropriated  funds  to  their  own 
use  and  Had  been  reckless,  if  not  dis- 
honest, in  management.  Forrest  v. 
Nebraska  Hardware  Co.,  91  Neb.  735, 
137  N.  W.  839. 

New  Jersey.  Wood  &  Nathan  Co. 
v.  American  Mach.  &  Mfg.  Co.  (N.  J. 
Eq.),  62  Atl.  768;  Hoopes  v.  Basic  Co., 
69  N.  J.  Eq.  679,  61  Atl.  975;  Stern- 
berg V.  Wolf,  56  N.  J.  Eq.  389,  39  L. 
E.  A.  762,  67  Am.  St.  Eep.  494,  39  Atl. 
397.  And  see  Cape  May  v.  Cape  May, 
D.  B.  &  S.  P.  R.  Co.,  59  N.  J.  Eq.  59, 
44  Atl.  973 ;  American  Surety  Co.  v. 
Great  White  Spirit  Co.,  58  N.  J.  Eq. 
526,  43  Atl.  579;  Ft.  Wayne  Elec.  Cor- 
poration V.  Franklin  Elec.  Light  Co., 
57  N.  J.  Eq.  7,  41  Atl.  217,  rev'd 
Franklin  Elee.  Light  Co.  v.  Pt.  Wayne 
Elec.  Corporation,  58  N.  J.  Eq,  579, 43 
Atl.  1098.  Receiver  will  be  appointed 
in  suit  by  stockholder  and  creditor  to 
annul  sale  of  all  corporate  assets, 
where  they  have  passed  into  title  of 
a  foreign  corporation  leaving  defend- 
ant insolvent,  and  where  neither  assets 
nor  necessary  parties  are  before  the 
court.  Dalshe^mer  v.  Graphife  Art^ 
Co.,  85  N.  J.  Eq.  49,  97  Atl.  497. 

New  York.  Osgood  v.  Maguire,  61 
N.  Y.  524;  Eeusens  v.  Manufacturing 


&  Selling  Co.  of  America,  99 
App.  Div.  214,  90  N.  Y.  Supp.  1010; 
Halpin  v.  Mutual  Brewing  Co.',  91  Hun 
22D,  36  N.  Y.  Supp.  151;  Piza  v.  But- 
ler, 90  Hun  254,  35  N.  Y.  Supp.  721; 
Case  v,  Hudson  Co„  4!  Misc.  51,  86 
N.  Y.  Supp.  577. 

North  Carolina.  It  is  not  essential 
that  absolute  and  irremediable  insolv- 
ency exist.  It  is  enough  that  it  is 
threaten'ed  so  that  only  receivership 
can  save  it.  Mitchell  v.  Aiilander 
Realty  Co.,  169  N.  C.  Ea6,  86  ^  E.  358. 

Pennsylvania!"  Pottsvills  Bank  v. 
Minersville  Water  Co.,  211  Pa.  566, 
61  Atl.  119. 

Soutlt  Carolina.  Klugh  v.  Coronaca 
Milling  Co.,  66  S.  C.  100,  44  S.  E.  566; 
Matthews  v.  Bank  of  Allendale,  60 
S.  C.  183,  38  S.  E.  437. 

South  Dakota.  Glover  v.  Manila 
Gold  Mining  &  Milling  Co.,  19  S.  D. 
559,  104  N.  W.  261. 

Texas.  Becker  v.  Gulf  City  St.  Rail- 
way &  Real  Estate  Co.,  80  Tex.  475, 
15  S.  W.  1094;  Brenton  &  McKay  v. 
Peck,  39  Tex.  Civ.  A'pp.  224,  87  S.  W. 
898 ;  Farwell  v.  Babcock,  27  Tex.  Civ. 
App.  162,  65  S.  W.  509.  And  see  Peo- 
ple's  Inv.  Co.  V.  Crawford  (Tex.  Civ. 
App.),  45  S.  W.  738. 

Virginia.  Stevens  v.  Davison,  18 
Gratt.  819,  98  Am.  Deo.  692. 

Washington.  Davis  v.  Edwards,  41 
Wash.  480,  84  Pac.  22;  Tait  v.  Pigott, 
32  Wash.  344,  73  Pac.  364;  Jones  v. 
Western  Mfg.  Co., '27  Wash.  136,  67 
Pac.  586.  And  see  Cameron  v.  Grove- 
land  Improvement  Co.,  20  Wash.  169, 
72  Am.  St.  Rep.  26,  54  Pac.  1128. 

As  to  the  particular  grounds  for  re- 
ceivership, and  the  practice  therein, 
^ee  chapter  on  Receivers,  infra. 

61  The  inere  fact  that  receivership 
may  lead  to 'dissolution  is  not  enough 
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may  be  charged  with  fraud  and  mismanagement.*®  Even  the  fact 
that  the  governing  body  will  not  meet  for  a  long  time  is  not  enough.*^ 
It  will  not  be  done  unless  to  preserve  property  or  rights  of  creditors 
or  stockholders,  and  not  except  in  a  strong  case,  where  the  corpor£f 
tion  is  solvent  and  going,**  and  not  to  supply  a  different  management 


to  deny  appointment  if  necessary. 
Falfurrias  Immigration  Co.  v.  Spiel- 
hagen,  61  Tex.  Civ,  App.  Ill,  129  8. 
W.  164. 

62  Alabama^  Little  Warrior  Coal  Co. 
V.  Hooper,  105  Ala.  665,  17  So.  118; 
rt.  Payne  Furnace  Co.  v.  Ft.  Payne 
Coal  &  Iron  Co.,  96  Ala.  472,  38  Am. 
St.  Eep.  109,  11  So.  439. 

Cialtfoniia.  Fischer  v.  Superior 
Court  City  &  County  of  San  Francisco, 
110  CW.  129,  43  Pae.  561. 

Florida.  Stockton  v.  Harmon,  32 
Fla.  312,  13  So.  833. 

Georgia.  Steele  Lumber  Co.  v. 
Laurens  Lumber  Cfc.,  98  Ga.  329,  24 
S.  B.  755;  Empire  Hotel  Co.  v.  Main, 
98  Ga.  176,  25  S.  E.  413. 

niinoia  Hyde  Park  Gas  Co.  v.  Ker- 
ber,  5  HI.  App.  132. 

Iowa.  Wallace  v.  Pieree-Wallace 
Pub.  Co.,  101  Iowa  313,  38  L.  R.  A. 
122,  63  Am.  St.  Eep.  389,  70  N.  W. 
216;  Peatman  v.  Centerville  Light, 
Heat  &  Power  Co.,  100  Iowa  245,  69 
N.  W.  541. 

Kansas.  Fluker  v.  Emporia  City 
Ey.  €».,  48  Kan.  577,  30  Pac.  18. 

IMaxyland.  Mason  v.  Supreme  Court 
Equitable  Xieague  of  Baltimore  City, 
77  Md.  483,  39  Am.  St.  Eep.  433,  27 
Atl.  171. 

Michigaa.  Eumney  v.  Detroit  &  M. 
Cattle  Co.,  116  Mich.  640,  74  N.  W. 
1043;  Cicotte  v.  Aneiaux,  53  Mieh.  227, 
18  N.  W.  793. 

New  Jersey.  Edison  v.  Edison 
United  Phonograph  Co.,  52  N.  J.  Eq. 
620,  29  Atl.  195;  Laurel  Springs  Land 
Co.  V.  Fougeray,  50  N.  J.  Eq.  756,  26 
Atl.  886 ;  Einstein  v.  Eosehf  eld,  38  N. 
J.  Eq.  309. 

New  York.  People  v.  Albany  &  S. 
E.   Co.,   55  Barb.   344;   Waterbury  v. 


Merchants'  Union  Exp.  Cd.,  50  Barb. 
157. 

Pennsylvania  Crombie  v.  Order  of 
Solon,  157  Pa  St  588,  27  Atl.  710. 

South  Carolina.  Weuzel  v.  Pal- 
metto Brewing  Co.,  48  S.  C.  80,  26 
S.  E   1.  ' 

Tennessee.  Downing  v.  Dunlap  Coal, 
Iron  &.Eailway  Co.,  93  Tenn.  221,  24 
S.  W.  122. 

Texas.  People's  Inv.  Co.  v.  Craw- 
ford, 45  S.  W.  738;  New  Birmingham 
Iron  &  Land  Co.  v.  Bleveus,  12  Tex. 
Civ.  App.  410,  34  S.  W.  828. 

See  also  cases  cited  in  note  pre- 
ceding. 

Eeeeiver  is  improper  where  no  stat- 
utory grounds  are  ghown  and  no  ex- 
traordinary circumstances  requiring 
one.  Klein  v.  Independent  Brewing 
Ass'n,  231  111.  594,  83  N.  E.  434,  rev'g 
135  HI.  App.  234. 

The  court  has  common-law  power  to 
appoint  a  receiver  on  a  bill  for  ac- 
counting and  removal  of  officers,  but 
where  there  is  no  imminent  danger  of 
loss,  the  corporate  management  wOl 
not  be  disturbed  by  such  an  appoint- 
nient  on  affidavits  pending  trial.  Katz 
V.  DeWolf,  151  Wis.  346,  138  N.  W. 
1016,  151  Wis.  337,  Ann.  Cas.  1914  B 
237,  138  N.  W.  1013. 

83  That  the  governing  body  will  nort 
meet  for  two  years  is  not  enough 
where  the  corporation  is  solvent  and 
no  impending  irreparable  injury  is 
shown  (fraternal  benefit  corporation). 
Howze  V.  Harrison,  165  Ala.  150,  51 
So.  614. 

64Welcke  v.  Trageser,  131  N.  Y. 
App.  Div.  731,  116  N.  Y.  Supp.  166; 
Hastings  v.  Tousey,  121  N.  Y.  App. 
Dlv.  815,  106  N.  Y.  Supp.  639. 

Misapplication  of  funds  not  enough, 
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of  affairs,'*  or  where  it  appears  that  no  real  interest  remains  for  the 
stockholders  to  realize,'®  dr  where  a  committee  for  the  protection  of 
stockholders  in  conjunction  with  directors  is  taking  steps  to  prevent 
the  commission  of  further  waste,*''  or  if  the  expense  would  be  in- 
commensurate with  benefits." 

Appointment  should  not  be  made  on  the  bill  or  complaint  alone  if 
.it  is  denied  by  a  sworn  answer,  further  showing  being  requisite  in 
that  case.'*  Appearance  or  service  of  all  defendants  is  not  pr&- 
requisite  to  making  the  order  of  appointment.'''  An  officer  of  the 
corporation  during  the  mismanagement  should  not  be  appointed  as 
receiver,''^'  and  it  is  better  not  to  appoint  attorneys  in  the  case.''* 

§  4092.  —  Bar  and  conclusiveness  of  decree.  Generally  speaking 
stockholders  are  bound  by  a  decree  to  which  the  corporation  is  a 
party,  for  "a  stockholder  is  so  far  an  integral  part  of  the  corporation 
that,  in  the  view  of  the  law,  he  is  privy  to  the  proceedings  touching 
the  body  of  which  he'  is  a  member.""''^    It  necessarily  follows  that 


Metzger  v.  Knox,  77  N.  Y.  Mise.  271, 
136  N.  Y.  Supp.  681,  aS'A  153  N.  Y. 
App.  Div.  911,  137  N.  Y.  Supp.  1129. 

Bad  administration  is  not  enough. 
Fenn  v.  W.  M.  Ostrander,  132  N.  Y. 
App.  Div.  311,  116  N.  Y.  Supp..  1083. 

Beceivership  allowed  where  some  of- 
fieers  were  convicted  or  in  prison,  the 
manager  unfit,  with  no  competent  of- 
ficer to  take  charge,  and  several  other 
receivership  proceedings  pending  and 
being  pressed.  Williams  v.  United 
Wireless  Tel.  Co.,  131  N.  Y.  Supp.  41. 

6B  Schmidt  v.  Johnson,  166  Bl.  App. 
622,  623. 

Not  allowed  where  object  is  to  take 
possession  and  by  better  manage- 
ment make  corporation  more  profit- 
able. Leary  v.  Columbia  Elver  &  P. 
S.  Nav.  Co.,  82  Fed.  775. 

66Eeceiver  will  not  be  appointed 
where  no  creditor  3^  pressing  or  is 
party,  at  suit  of  stockholders  who  al- 
lege total  insolvency,  whence  it  ap- 
pears they  have  no  real  interest  re- 
maining. Worth  Mfg.  Co.  V.  Bingham, 
116  Fed.  785. 

67  Na  further  waste  threatened. 
Sedgwick  v.  Seward  Development  Co., 


144  N.  Y.  App.  Div.  455^  129  N.  Y. 
Supp.  209. 

88  Denied  where  "  receivership 
would  entail  heavy  expenses  on  all  con- 
cerned without  bringing  any  corre- 
sponding benefit. ' '  Commonwealth 
Title  Insurance  &  Trust  Co.  v.  Seltzer, 
227  Pa.  410,  136  Am.  St.  Rep.  896,  76 
Atl.  77. 

69  Palfurrias  Immigration  Co.  v. 
Spielhagen,  61  Tex.  Civ.  App.  Ill,  129 
S.  W.  164;  Smiley  v.  New  River  Co., 
72  W.  Va.  221,  77  S.  E.  976. 

70  A  pendente  lite  receivership  may 
be  ordered  as  against  defendant,B  who 
actually  knew  of  the  proceeding  and 
filed  affidavits  against  it,  though  they 
were  not  served  and  did  not  appear. 
Ellis  V.  Penn  Beef  Co.,  9  Del.  Ch.  213, 
80  Atl.  666. 

VI  Competent  stranger  should  be 
appointed.  Williaims  v.  TJliited  Wire- 
less Tel.  Co.,  131  N.  Y.  Supp.  41. 

72  Mitchell  V.  Aulander  Realty  Co., 
169  N.  C.  516,  86  S.  E.  358,  sustaining 
appointment  of  plaintiff's  counsel  but 
condemning  the  practice. 

73  Hawkins  v.  Gleijtn,  131  V.  S.  319, 
329,  33  L.  Ed.  184si:  Sanger  v.  Upton, 
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the  decree  in  one  stockholders'  suit  is  a  bar  to  other  such  suits  on 
the  same  cause  of  action.''* 


91  U.  S.  56,  58,  23  L.  Ed.  220.  And 
see  Freeman  on  Judgments  (4th  Ed.), 
§  177. 

Where  a  corporation  is  a  party  to 
an  action  involving  the  validity  of  a 
conveyance  or  other  contract  by  it,  the 
judgment  or  decree  therein  is  a  bar 
to  a  subsequent  suit  by  a  stockholder 
of  the  corporation  to  attack  the  game 
transaction.  Alexander  v.  Donohoe,  68 
Hun  (N.  Y.)  131,  22  N.  Y.  Supp.  652. 

Judgment  in  action  by  corporation 
is  bar  unless  fraud  or  the  like  otpens 
it  to  stockholders'  suit.  National 
Power  &  Paper  Co.  v.  Rossman,  122 
Minn.  355,  Ann.  Gas.  1914  D  830,  142 
N.  W.  818. 

Where  a  decree  ha*  been  entered 
against  a  corporation  it  becomes  bind- 
ing on  a  stockholder  unless  reversed. 
Buck  v.  Massie,  109  La.  776,  33  So. 
767. 

74  When  a  stockholder  brings  a  suit 
in  equity  in  behalf  of  himself  and. 
other  stockholders  who  may  come  in, 
to  redress  an  injury  to  the  corporation, 
making  the  corporation  a  party,  as  he 
must  do,  any  judgment  or  decree  ren- 
dered in  the  suit  is  clearly  binding 
upon  all  who  are  parties  to  the  suit, 
the  stockholder  suing  and  other  stock- 
holders who  actually  come  in  and  be- 
come parties,  the  corporation  itself, 
guilty  officers  who  are  made  parties 
defendant,  and  third  persons  who  may 
have  participated  in  the  wrongs  com- 
plained of,  and  who  are  made  parties 
defendant.  Further  than  this,  the 
judgment  or  decree,  unless  collusive, 
being  binding  upon  the  corporation, 
wKidl  is  the  real  party  in  interest,  and 
which  represents  not  only  the  stock- 
holder suing,  but  all  other  stockhold- 
ers as  well,  is  comclusive  against  all 
the  other  stockholders,  whether  they 
avail  themselves  of  their  right  to  come 
in  and  be  made  parties  or  not;  and 


they  cannot  afterwards  bring  another 
suit  for  the  purpose  of  litigating  the 
same  questions.  ' '  From  the  very  form 
and  nature  of  these  suits,  each  stock- 
holder must  be  considered  as  repre- 
sented, for,  if  he  is  in  sympathy  with 
the  complainant,  he  may  become  a 
party  complainant  by  application  to 
the  court.  If  he  is  in  sympathy  with 
the  threatened  action  of  the  company^ 
he  is  represented  by  and  in  the  corpo- 
ration, which  is  a  necessary  party  to  the 
suit.  *  *  *  Not  only  this, -but  the 
court  may,  if  satisfied  that  the  inter- 
ests of  the  corporation  are  not  -being 
properly  presented  or  protected,  admit 
a  stockholde/  to  be  made  a  party  de- 
fendant." Willoughby  v.  Chicago 
.Tunct.  Railways  &  Union  Stockyards 
CD.,  50  N.  J.  Eq.  656,  25  Atl.  277.  And 
see  Dana  v.  Morgan,  219  Fed.  313; 
Dannmeyer  v.  Coleman,  11  Fed.  97; 
Montezuma  Cattle  Co.  v.  Dake,  IS 
Colo.  App.  139,  63  Pae.  1058;  Hearst 
V.  Putnam  Min.  Co.,  28  Utah  184,  66 
I;.  R.  A.  784,  107  Am.  St.  Rep.  698, 
77  Pac.  753. 

A  former  suit  by  another  stockhold- 
er to  impress  a  constructive  trust  on 
property  for  the  corporation  is  bar  to 
one  to  establish  an  express  trust 
therein  on  the  same  facts.  Grant  v. 
Greene  Consol.  Copper  Co.,  169  N.  Y. 
App.  Div.  206,  154  N.  Y.  Supp.  596. 

A  former  bill  grounded  on  ultra 
vires  and  failing  on  the  merits  bars 
one  by  another  stockholder  grounded 
on  fraud  in  the  same  transaction. 
Dana  V.  Morgan,  219  Fed.  313. 

A  decision  of  a  foreign  court  that 
shares  were  not  the  property  of  the 
corporation  but  of  individuals,  and 
that  the  plaintiffs  therein  were  not 
defrauded,  and  dismissing  the  bill, 
bars  a  suit  in  equity  to  restrain  the 
holder  from  voting  such  shares  on  the 
ground  that  he  held  them  as  "trus- 
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If,  hpwever,  the  action  in  which,  the  bar  or  estoppel  is  asserted 
is  not  one  in  which  there  is  mutuality  of  parties,  or  identity  of  cause 
or  subject-matter,  as  where  the  second  action  is  an  individual  action 
for  injuries  to  the  stockholders;  then  the  rule  is  that  no  bar  or  es- 
toppel exists.'*  The  abatement  of  a  suit  in  equity  .by  stockholders  of 
a  corporation  for  the  benefit  of  the  corporation  on  the  ground  that 
capacity  to  sue  was  not  proven  will  not  bar  a  suit  later  for  the  same 
relief  by  the  same  stockholders  after  they  have  become  qualified  to 
bring  suit.'  In  the  case  at  bar  there  had  be?n  failure  to  make  due 
demand  on  the  corporate  officers  to  bring  action,  and  at  the  time  of 
the  second  suit  this  requirement  had  been  complied  with.  The  court 
held  that  the  suit  could  then  be  maintained.''® 

A  decree  for  cancellation  and  surrender  of  stock  does  not  prevent 
a  lawful  reissue  of  it.''"'  • 

An  injunction,  when  granted,  operates  on  the  conditions  found  at 
the  time,  and  is  not  to  be  taken  as  conclusive  perpetually  regardless 
of  change  in  those  conditions.'" 

§  4093.  —  Costs  and  fees  and  allowances,  ^he  ordinary  rules  of 
costs  in  equity  apply.  Where  the  suit  is  successful,  they  are  ordi- 
narily awarded  to  the  plaintiff  and  against  all  the  defendants,''^  and 


tee"  for  the  corporation,  and  also 
bars  'a  proceeding  in  quo  warranto  to 
oust  officers  elected  by  ^uch  shares, 
parties  being  the  same  in  both  suits. 
Corey  v.  Independent  Ice  Co.,  106 
Me.  485,  76  Atl.  930. 

A  decree  dismissing  a  suit  to  over- 
turn a  reorganization  and  to  turn  back 
into  the  treasury  certain  shares  held 
by  one  of  defendants  was  a  bar  to  a 
foreign  suit  to  set  aside  such  reor- 
ganization; hence  it  was  proper  to  ex- 
pend corporate  funds  in  resisting 
fuoh  barred  foreign  suit.  Corey  v.  In- 
dependent Ice  Co.,  —  Mass.  — ,  115  N, 
E.  488. 

Decree  awarding  relief  for  and 
against  numerorus  stockholders  and  oth- 
ers, who  were  not  brought  under  it  as 
parties  does  not  bind  them,  and 
they  may,  after  the  term,  apply  for 
proper  relief.  In  re  Dennett,  221  Ted. 
350. 

75  A  decree  in  foreclosure  -  against 
tie  corporation  establishing  a  defense 


of  fraud  is  not  conclusive  in  favor  of 
a  stockholder  suing  one  of  the  same 
parties  for  fraud  in  selling  stock  to 
him.  The  one  is  an  individual  and 
the  other  a  corporate  cause  of  action. 
Colgan  V.  Finek,  167  N.  Y.  App.  Div. 
718,  153  N.  Y.  Supp.  239. 

76  The  Telegraph  v.  Lee,  125  Iowa 
17,  98  N.  W.  364. 

77  It  is  not  a  contempt  to  reissue 
stock  for  a  lawful  purpose  after  can- 
cellation and  surrender  obedient  to 
decree,  na  provision  against  reissue 
having  been  made  in  the  decree.  Ar- 
cher v.  Hesse,  164  N.  Y.  App.  Div. 
493,  150  N.  Y.  Supp.  296. 

78  Injunction  was  sustained  against 
payment  of  certain  salaries,  against 
objection  that  it  operated  perpetually , 
The  court  explained  that  a  material 
change  in  conditions  would  make  a 
new  case.  Wight  v.  Heublein,  238 
Fed.  321. 

79Lillard  v.  Oil,  Paint  &  Drug  Co., 
70  N.  J.  Eq.  197,  58  Atl.  188,  56  Atl. 


7023 


4093] 


Peivate  Coepobations 


[Oh.  56 


against  plaintiff  if  he  fails,'"  but  may  be  denied  to  plaintiffs  who  have 
not  conducted  their  litigation  in  accordance  with  good  conscience," 
or  to  all  parties  where  there  was  no  bad  faith.*''  Cost  of  unnecessary 
tfistiinony  should  be  charged  against  the  party  adducing  it.** 

In  assessing  costs  the  suit  is  the  plaintiffs',  as  distinguished  from 
the  cause  of  action  which  is  the  corporation's,  and  hence  the  costs 
go  to  the  plaintiffs  or  against  them  as  individuals  per  capita  and  not 
pro  rata  their  shares.**  An  intervenor  should  not  be  taxed  with  costs 
accrued  before  he  came  in.** 

On  the  principle  of  benefit  in  preserving  a  trust  fund,  allowanQcs 
for  fees  aaid  expenses  may  be  made  in  proper  cases  out  of  the  cor- 
porate property  so  benefited.*^    Conversely,  expenses  entailed  on  the 


254;  Baker  v.  Seattle-Tacoma  Power 
Co.,  61  Wash.  578,  Ann.  Cas.  1912  0 
859,  112  Pae.  647. 

Charged  to  wrongdoing  stockholder. 
Merle  v.  Beifeld,  275  111.  594,  114  N. 
E.  369. 

Denied  where  he  '  failed  in  major 
portion  of  demands.  Both  v.  Robert- 
son, 64  N.  Y.  Mise.  343,  118  N.  Y. 
Supp.  351. 

80  Graham  v.  Dubuque  Specialty 
Mach.  "Works,  138  Iowa  456,  15  L.  B. 
A.  (N.  S.)  729,  114  N.  W.  619. 

It  was  error  to  charge  the  prevail- 
ing defendants  with  costs  of  deposi- 
tions taken  by  them  where  the  bill  was 
dismissed  on  the  merits.  Peters  v. 
"VVaverly  "Water-Pront  Improvement  & 
Development  Co.,  113  Va.  318,  74  S. 
E.  168. 

81  Denied  where  plaintiffs  were 
agreeable  to  the  wrong  if  done  on 
their  terms,  but  sued  when  these  were 
not  met.  Loewenstein  v..  Diamond 
•Soda  "Water  Mfg.  Co.,  94  N.  Y.  App. 
Div.  383,  88  N.  Y.  Supp.  313. 

83  Denied  to  both  parties  on  can- 
celing a  deed  to  all  members,  where 
no  fraud  existed  and  the  corporation 
was  a  benevolent  one  which  held  the 
property  by  devise  for  corporate  pur- 
poses. German  Corporation  of  Ne- 
gaunee  v.  Negaunee  German  Aid 
Society,  172  Mich.  650,  138  N.  "W.  343. 

83  Cost    of    unnecessary    testimony 


should  not  be  awarded  against  the 
corporation,  but  against  parties  adduc- 
ing it ;  but  where  no  objection  was 
made  below,  the  error  will,  not  be  cor- 
rected on  appeal.  Ely  Jellico  Coal  Co. 
v.  Matthews,  144  Ky.  531,  139  S.  "W. 
796. 

84  Edwards  v.  Bay  State  Gas  Co., 
130  Fed.  242. 

8B  "Whitten  v.  Dabney,  171  Cal.  621, 
154  Pae.  312. 

86  United  States.  McCourt  v.  ging- 
ers-Bigger, 150  Fed.  102,  145  Fed.  103, 
7  Ann.  Cas.  287;  Meeker  v.  "Winthrop 
Iron  Co.,  17  Fed.  48. 

Alabama.  Decatur  Mineral  Land 
Go.  V.  Palm,  113  Ala.  531,  59  Am.  St. 
Eep.  140,  21  So.  315. 

Iowa.  Graham  v.  Dubuque  Specialty 
Mach.  "Works,  138  Iowa  456,  15  L. 
E.  A.  (N.  S.)  729,  114  N.  "W.  619. 

Missouri.  Bobinson  v.  Dundee  Land 
&  Investment  Co.,  80  Mo.  App.  621. 

Ifebraska.  Forrest  v.  Nebraska 
Hardware  Co.,  91  Neb.  735,  137  N.  W. 
839. 

Tennessee.  Grant  v.  Lookout  Moun- 
tain Co.,  93  Tenn.  691,  27  L.  E.  A.  98, 
28  S.  "W.  90. 

Allowed  to  plaintiff  members  who 
were  "certificate  holders."  Davis  v. 
Bay  State  League,  158  Mass.  434,  33 
N.  E.  591.  But  see  Forrester  &  Mac- 
Ginniss  v.  Boston  &  M.  Consal.  Copper 
&  Silver  Min.  Co.,  29  Mont.  397, -76 


7024 


Ch.56] 


Stock  and  Stockholdees 


[§  4093 


corporation  were  in  one  ease  charged  to  the  wrongdoers  who  made  the 
litigation  necessary,*''  and  eaph  was  left  to  pay  his  own  counsel,  where 
the  recovery  for  the  corporation  was  only  nominal  and  the  real  con- 
troversy was  between  individuals  .both  accountable  to  the  corpora- 
tion.** Expenses  incurred  by  directors  Where  suit  is  brought  against 
them  for  fraudulent  misappropriation  of  corporate  funds  cannot  >be 
recovered  by  them  from  the  corporation.  This  rule  obtains  although 
the  corporation  is  named  nominally  as  defendant.*^ 

Fees  allowable  will  be  only  such  as  the  court  deems  reasonable  in 
view  of  the  services  rendered  and  the  degree  of  success  attained,*" 

Claim  was  allowed  direct  to,  counsel, 
who  took  the  case  on  a  contingent  fee 
supposing  that  it  belonged  individ- 
ually to  plaintiffs,  but  $20,000  claimed 
was  reduced  to  $14,000  on  a  recovery 
of  $75,000.  Davijs  v.  Gemmell,  73  Md. 
530,  21  Atl.  712. 

87  Expenses  incurred  by  the  corpo- 
ration in  defending  suit  may  be 
chargeable  to  the  delinquent  directors, 
Godley  v.  Crandall  &  Godley  Co.,  153 
N.  Y.  App.  Div.  697,,  139  N.  Y.  Supp. 
236;  but  it  should  be  proved  that  they 
were  paid  by  it,  and  the  delinquents 
should  be  apprised  of  tlie  claim.  Same 
ease  on  appeal,  212  N.  T.  121,  105  N. 
E.  818. 

88  Red  Bud  Eealty  Co.  v.  South,  96 
Ark.  281,  131  8.  W.  340. 

Real  controversy  was  between  equal 
owners  of  the  whole  stock  and  de- 
fondant  is  adjudged  to  reimburse  the 
corporation.  Boothe  v.  Summit  Coal 
Min.  Co.,  72  Wash.  679,  131  Pae.  252. 

89  MeConnell  v.  Comibination  Mining 
&  Milling  Co.,  31  Mont.  563,  79  Pae. 
248. 

90  A  plaintiff  who  failed  on  part  of 
his  charges  was  allowed  part  of  his 
counsel  fees  and  expenses,  adjusted 
reasonably  to  the  value  of  what  he 
recovered.  Lillard  v.  Oil  Paint  &  Drug 
Co.,  70  N.  J.  Eq.  197,  58  Atl.  188,  56 
Atl.  254. 

Two  thousand  five  hundred  dollars 
counsel  fee  held  proper  to  able  coun- 
sel who  recovered  nine  thousand  dol- 
lars and  upward,  after  protracted  lit' 


Pae.  211,  74  Pae.  1088,  wherein  it  is 
said  that  it  does  not  depend  on  pos- 
session of  the  trust  fund  alone. 

The  right  is  said  to  be  based  on  the 
power  tor  charge  the  corporation  with 
the  cost  of  a  successful  suit.  Louis- 
ville Bridge  Co.  v.  Dodd,  27  Ky.  L. 
Eep.  454,  85  S.  W.  683. 

Attorney's  fees  were  denied  where 
lien  creditors  had  already  brought  the 
property  into  court,  when  the  stock- 
holders' bill  was  filed,  and  where  the 
lien  consumed  it,  so  that  no  benefit 
was  gained.  The  fact  that  thei  suits 
were  consolidated  wa^  not  material. 
Lamar  v.  Hall  &  Wimberly,  129  Fed. 
79. 

Corporation  which  paid  attorney's 
fees  in  defending  a  suit  against  it  by 
another  corporation  cannot  be  reim- 
bursed where  judgment  resulted  in  fa- 
vor of  a  third  corporation.  Dodd  v. 
Pittsburg,  C,  C.  &  St.  L.  E.  Co.,  127 
Ky.  762,  16  L.  E.  A.  (N.  S.)  898,  106 
S.  W.  787. 

Where  the  substantial  controversy 
was  over  the  right  to  corporate  of- 
fice, and  the  decree  against  individual 
defendants  resulted  in  the  recovery  of 
no  property,  fees  and  costs  against  the 
corporation  were  improperly  allowed.. 
Burley  Tobacco  Co.  v.  Vest,  165  Ky. 
762,  178  S.  W.  1102. 

Allowed  and  adjudged  to  be  a  lien 
on  funds  recovered,  and  a  defendant, 
other  than  the  corporation,  held  not 
entitled  to  assign  error  therein.  Merle 
V.  Beifeld,  275  111.  594,  114  N.  E.  369. 


7025 


4093] 


Private  Cobpobations 


[Ch.  56 


and  must  be  fixed  on  evidence,  for  the  value  of  the  services  cannot 
be  judicially  known,®^  and  should  be  allowed  as  part  of  final  judgment 
therein ;  ^^  and  when  such  judgment  is  made  the  attorneys  cannot 
be  deprived  of  the  allowance  by  a  subsequent  settlement  and  com- 
promise among  the  parties." 

Plaintiffs  do  not  represent  th&  corporation  in  the  sense  of  agents 
who  may  bind  it  by  contract  for  a  contingent  fee  in  event  of  suc- 
cess ;  ®*  for  while  incidental  to  the  power  of  a  minority  stockholder 
to  institute  suit  to  redress  wrongs  to  the  corporation,  where  there 


igation.  Graham  v.  Dubuque  Specialty 
Mach.  Works,  138  Iowa  456,  15  L.  B. 
A.  (N.  S.)  729, 114  N.  W.  319. 

Fifty  thousand  dollars  sustained 
where  the  property  involved  was 
about  forty  million  dollars  though 
plaintiff's  stock  was  but  fifty- three 
thousand  dollars.  Forrester  &  MacGin- 
niss  v.  Boston  &  M.  Consol.  Copper  & 
Silver  Min.  Co.,  29  Mont.  397,  74  Pae. 
1088. 

One  thorusand  dollars  allowance  sus- 
tained. Ely  Jellieo  Coal  Co.  v.  Mat- 
thews, 144  Ky.  531,  139  S.  W.  796. 

In  a  suit  regarded  by  the  court  as 
an  individual  suit  against  ultra  vires 
acts  impairing  the  stockholder's  con- 
tract with  the  corporation,  counsel 
fees  were  denied  to  the  successful 
plaintiff  because  no  trust  fund  was 
saved.  Alexander  v.  Atlanta  &  "W.  P. 
E.  Co.,  113  Ga.  193,  54  L.  B.  A.  305,  38 
S.  E.  772. 

See  also  cases  in  the  note  preceding. 

91  Decatur  Mineral  Land  Co.  v. 
Palm,  113  Ala.  531,  59  Am.  St.  Bep. 
140,  21  So.  315.  -■     , 

They  should  be  fixed  as  an  incident 
in  the  litigation,  usually  after  its  con- 
clusion, on  evidence  taken  by  motion 
and  notice  or  by  a  reference  for  that 
purpose.  Meeker  v.  Winthrop  Iron 
Co.,  17  Fed.  48;  Loruisville  Bridge  Co.' 
V.  Dodd,  27  Ky.  L.  Bep.  454,  85  S.  W, 
683. 

92  The  fee  allowed  on  a  judgment  for 
accounting  is  payable  without  waiting 
for  the  result  of  such  accounting.  It 
is  not  an  interlocutory  decree.     For- 


rester V.  Boston  &  M.  Comsol.  Copper 
&  Silver  Min.  Co.,  29  Mont.  397,  76 
Pac.  211,  rev'g  on  rehearing  74  Pac. 
1088. 

After  judgment  is  a  finality  there 
can  be  no  addition  to  it  by  way  of  a 
fee  allowance,  though  it  might  have 
been  proper.  Wickersham  v.  Critten- 
den, 103  Cal.  582,  37  Pae.  513. 

As  to  making  the  allorwance  a  lien, 
see  §  4090,  supra. 

93  Where  the  decree  contains  a  pro- 
vision for  payment  of  the  misappro- 
priated sum  to  the  clerk,  and  for  pay- 
ment by  him  of  a  sum  certain  as  fees 
to  the  successful  attorneys  for  the 
minority,  a  subsequent  compromige 
and  settlement  will  not  defeat  such 
attorneys.  They  may  recover  their 
fees  as  if  that  much  of  the  judgment 
was  unsatisfied.  Princeton  Coal  & 
Mining  Co.  v.  Gilchrist,  51  Ind.  App. 
216,  99  N.  E.  426. 

94  Graham  v.  Dubuque  Specialty 
Mach.  Works,  138  Iowa  456,  15  L.  E.  A. 
(N.  S.)  729,  114  N.  W.  619;  Louis- 
ville Bridge  Co.  v.  Dodd,  27  Ky.  L. 
Eep.  454,  85  S.  W.  683. 

The  attorney  in  a  Wisconsin  case 
recovered  his  compensation  in  a  direct 
action  against  the  corporation  after 
he  had  unsuccessfully  defended  an 
action  brought  by  minority  members 
in  its  right  to  prevent  aliend,tion  of 
property.  See  Kanneberg  v.  Evan- 
gelical Creed  Congregation,  146  Wis. 
610,  39  L.  B.  A.  (N.  S.)  138,  Ann.  Cas. 
1912  C  376,  131  N.  W.  353,  two  judges 
dissenting. 
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has  been  due  demand  and  refusal  on  the  part  of  the  corporate  authori- 
ties to  institute  such  action,  is  the  right  to  employ  counsel  and  to 
have  such  counsel  reimbursed  from  the  corporate  funds  in  proper 
cases,  there  is  a  clear  distinction  between  expenses  which  directors  may 
impose  and  those  which  a  minority  stockholder  may  impose  upon  the 
corporation  in  the  institution  of  actions  to  protect  corporate  rights. 
Where  the  directors  institute  suits  in  good  faith,  the  expenses  thereof 
may  be  properly  charged  to  the  corporation,  although  it  subsequently 
appears  that  the  directors  were  in  error  and  the  corporation  fails  to 
receive  benefit  from  the  institution  of  the  suit.  Where,  however,  a 
minority  stockholder  institutes  a  suit  and  it  subsequently  appears 
that  his  action  was  without  ground  and  the  corporation  is  in  no  wise 
benefited  thereby,  the  expenses  of  the  suit  must  be  borne  by  the  stock- 
holder and  cannot  be  charged  to  the  corporation.  To  permit  a  rule 
otherwise  would  be  to  throw  open  the  door  to  minority  stockholders  to 
indulge  in  litigation,  oftentimes  clearly  foolish,  and  which  might  re- 
sult in  wrecking  the  corporation.®* 

XXXm.      UABILITT  OP  STOCKHOLDBES  TO  CREDITORS  ON  ACCOUNT  OF  UN- 
PAID SUBSCEIPTilONS 

§  4094.  Scope  of  subdivision.  We  are  to  deal  in  this  subdivision 
with  the  liability  of  stockholders  for  a  balance  that  may  be  due  on 
their  stock,  of  the  rights  and  remedies  of  creditors  in  respect  thereto, 
and  of  the  remedies  of  stockholders  inter  se,  upon  payment.  The  va- 
lidity and  effect  of  subscriptions  to  capital  stock,  and  matters  relat- 
ing to  their  enforcement  by  the  corporation,  have  been  fully  consid- 
ered in  the  chapter  on  subscriptions  to  capital  stock.®^  And  many 
matters  bearing  more  or  less  directly  on  the  liability  of  stockholders 
to  creditors  have  also  been  treated  in  that  chapter,  as,  for  example, 
the  making  of  the  contract  of  subscription,®''  the  validity  and  effect 
of  conditions  precedent  ®'  and  conditions  subsequent,  or  special  terms, 
in  such  a  contract,'®  the  effect  on  the  liability  of  the  stockholders  to 
creditors  of  fraud ^  or  mistake'^  in  the  making  of  the  contract,  and 
of  the  forfeiture  or  sale  of  the  shares  by  the  corporation  for  a  failure 
to  pay  calls,3  the  effect  of  illegality  or  irregularities  in  the  organiza- 

95  Louisville  Bridge  Co.  V.  Dodd,  27  99  See    §§601-609,   and   particularly 
Ky.  L.  Eep.  454,  85  S.  W.  683.  §§  606,  607,  supra. 

96  See  Chap.  17,  supra.  1  See  §  636,  supra. 

97  See  §  521  et  seci.,  supra.  2  See  §  544,  supra. 

98  See  §§  573-600,  supra.  3  See  §  665,  supra. 
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tion  of  the  corporation,*  and  the  estoppel  of  stockholders  to  deny  the 
existence  of  the  corporation,^  or  the  fact  or  validity  of  their  sub- 
scriptions.* ' 

The  liability  to  creditors  of  the  holders  of  watered  or  fictitiously 
paid  up  stock,''  or  of  stock  which  is  part  of  an  overissue  or  an  unau- 
thorized increase,'  has  been  considered  in  previous  sections  of  this 
chapter.  And  the  statutory  liability  of  stockholders  to  creditors 
will  be  considered  in  subsequent  sections.^ 


§4095.  Existence  of  liability^— General  principles.  The  capital 
stock  of  a  corporation  is  the  basis  of  its  credit,  since  the  stockholders 
are  not  personally  liable  for  its  debts  unless  such  liability  is  imposed 
by  statute.  Persons  deal  with  a  corporation  on  the  faith  of  this  fund, 
and,  if  it  is  not  paid  in,  they  have  a  right  to  insist  that  it  shall  be 
paid  in,  when  its  payment  is  nec^essary  for  the  satisfaction  of  their 
claims  against  the  corporation.^"  It  is  perfectly  well  settled,  therefore, 
that  when  stockholders  are  indebted  to  a  corporation  on  account  of 
their  stock,  and  the  corporation  becomes  insolvent,  they  may  be  com- 


4  See  §§586,  587,  supra. 
6  See  §  715,  supra. 
6  See  §§  716-720,  supra. 
7See  §§3517-3598,  supra. 

8  See  §§3467,  3468,  3469,  supra. 

9  See  §  4141  et  seq.,  infra. 

10  United  Statea  Hatch  v.  Dana, 
101  U.  S.  205,  25  L.  Ed.  885;  Webster 
V.  TTpton,  91  TJ.  S.  65,  23  L.  Ed.  384; 
Sanger  .y.  Upton,  91  U.  8.  56,  23  L, 
Ed.  220;  Upton  v.  Tribilcock,  91  U.  S. 
45,  23  L.  Ed.  203;  Sawyer  v.  Hoag,17 
Wall.  felO,  21  L.  Ed.  731;  Ogilvie  v. 
Knox  Ins.  Co.,  22  How.  380,  16  L.  Ed. 
349;  In  re  Phoenix  Hardware  Co.,  249 
Eed.  410;  Enright  v.  Heekseher,  240 
Fed.  863;  In  re  Grand  Eapids  Furni- 
ture Agency,  209  Fed.  483;  In  re  New- 
foundland Syndicate,  196  Fed.  443;  In 
re  Putman,  153  Fed.  464;  Eepublic 
Iron  &  Steel  Co.  v.  Carlton,  189  Fed. 
126;  Bagnell  v.  Ives,  184  Fed.  466; 
Land  Title  &  Trust  Co.  v.  Asphalt  Go. 
of  America,  127  Fed.  1;  Marsh  v.  Bur- 
roughs, 1  Woods  463,  Fed.  Cas.  No. 
9,112. 


Alabama.  Vaughn  v.  Alabama  Nat. 
Bank,  143  Ala.  572,  5  Ann.  Cas.  665, 
42  So.  64;  Glenn  v.  Semple,  80  Ala. 
159,  60  Am.  Hep.  92;  Smith  v.  Huck- 
abee,  53  Ala.  191;  Allen  v.  Montgom- 
ery E.  Co.,  11  Ala.  437.  See  also 
§  4153,  infra. 

-  Axizona.  See  §  4153,  infra. 
■.  Arkansas.  Ford  Hardwood  Lumber 
do.  V.  Clement,  97  Ark.  522,  135  S. 
W.  343;  Tiger  Bros.  v.  Eogers  Cotton 
Cleaner  &  Gin  Co.,  96  Ark.  1,  30  L.  E. 
-A.  (N.  S.)  694,  Ann.  Cas.  1912  B  488, 
130  S.  W.  585;  Jones  y,  Arkansas  Me- 
chanical &  Agricultural  Co.,  38  Ark. 
17;  Jones  v.  Jarman,  34  Ark.  323. 

California.  Llewellyn  Iron  Works 
V.  Abbott  Kinney  Co.,  172  Cal.  210, 155 
Eac.  986;  Harriscm  v.  Armour,  169  Cal. 
787,  147  Pae.  1166;  E.  H.  Herron  Go. 
y.  Shaw,  165  Cal.  668,  Ann.  Cas.  1915  A 
1265,  133  Pae.  488;  Perkins  v.  Cowles, 
157  Cal.  625,  30  L.  E.  A.  (N.  S.)  283, 
137  Am.  St.  Rep.  158,  108  Pae.  711; 
Daggett  V.  Southwest  Packing  Co.,  155 
Cal.  762, 103  Pae.  304;  Union  Sav.  Bank 
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pelled  to  pay  the  amount  due  by  or  for  the  benefit  of  its  creditors  in 


of  San  Jose  v.  Leiter,  145  Cal.  696,  79 
Pae.  441;  People's  Home  Sav.  Bank 
V.  Eiekard,  139  Cal.  285,  73  Pac.  858; 
Vermont  Marble  Co.  v.  Deelez  Gran- 
ite Co.,  135  Cal.  579,  56  L.  B.  A.  728, 
87  Am.  St.  Eep.  143,  67  Pac.  1057; 
Baines  v.  Babooek,  95  Cal.  581,  29  Am. 
St.  Eep.  158,  30  Pae.  776,  27  Pae.  674 ; 
Harmony  v.  Page,  62  Cal.  448;  Burke 
V.  Maze,  10  Cal.  App.  206,  101  Pae. 
438. 

Cdorado.     See  §4153,  infra. 

Connecticut.  Pish  v.  Smith,  73  Conn. 
377,  84  Am.  St.  Eep.  161,  47  Atl.  711; 
Crandall  v.  Lincoln,  52  Conn.  73,  52 
Am.  Eep.  560;  Ward  v.  Griswoldville 
Mfg.  Co.,  16  Conn.  S&S.  See  also! 
§4153,  infra. 

Delaware.    See  §  4153,  infra. 

Florida.     See  §4153,  infra. 

Georgia.  Chappell  v.  Lowe,  145  Ga. 
717,  89  S.  E.  777;  Spratling  v.  "Wept- 
brook,  140  Ga.  625,  79  S.  E.  536;  Com- 
mercial Bank  of  Augusta  v.  Warthen, 
119  Ga.  990,  47  S.  B.  536;  Tichenor  v. 
Williams  Block  Pavement  Co.,  116  Ga. 
303,  42  S.  E.  505;  Dalton  &  M.  E.  Co. 
V.  McDaniel,  56  Ga,  191;  Eeid  v. 
Eatouton  Mfg.  Co.,  40  Ga.  98,  2  Am. 
Kep.  563;  Stinson  v.  Williams,  35  Ga. 
170;  Hightower  v.  Thornton,  8  Ga^ 
486,  52  Am.  Dec.  412.  See  also  §  4158, 
infra. 

Idaho.    See  §  4153,  infra. 

Illinois.  Singer  v.  Hutchinson,  183 
HI.  606,  75  Am.  St.  Eep.  133,  56  N.  E. 
388;  Sprague  v.  National  Bank  of 
America,  172  HI.  149,  42  L.  E.  A.  606, 
64  Am.  St.  Eep.  17,  50  N.  E.  19,  aff 'g  66 
111.  App.  320;  World's  Pair  Excursion 
&  Transportation  Boat  Go.  y.  Gasch, 
162  m.  402,  44  N.  E.  724;  Coleman  v. 
Howe,  154  m.  458,  45  Am.'  St.  Eep. 
133,  39  N.  E.  725;  Patterson  v.  Lynde, 
112  111.  196;  Clapp  v.  Peterson,  104 
111.  26.    See  also  §  4153,  infra. 

Indiana.  Marion  Trust  Co.  v.  Blish, 
170  Ind.  686,  18  L.  E.  A.  (N.  S.)  347, 
S5  N.  B.  344,  84  N.  E.  814;  Carnahan 


V.  Campbell,  158  Ind.  226,  63  N.  E. 
384 ;  Bent  v.  Underdown,  156  Ind.  516, 

60  N.  E.  307;  Coflan  v.  Eansdell,  110 
Ind.  417,  11  N.  E.  20;  Indiana  Nov- 
elty Mfg.  Co.  V.  McGill,  15  Ind.  App. 
1,  43  N.  E.  464. 

Iowa.  Miller  v.  Hawkeye  Gold 
Dredging  Co.,  156  Iowa  557,  137  N.  W. 
507;  Tierney  v.  Ledden,  143  Iowa  286, 
21  Ann.  Cas.  105,  121  N.  W.  1050;  Es- 
gen  v.  Smith,  113  Iowa  25,  84  N.  W. 
904;  Wishard  v.  Hansen,  99  Iowa  307, 

61  Am.  St.  Eep.  238,  68  N.  W.  691; 
Jackson  v.  Traer,  64  Iowa  469,  52  Am. 
Eep.  449,  20  N.  W.  764;  Osgood  v. 
King,  42  Iowa  478. 

Kansas.    See  §  4153,  infra. 

Kentucky.  Haldeman  v.  Ainjalie,  82 
Ky.  395,  e  Ky.  L.  Eep.  397;  Williams 
V.  Chamberlain,  29  Ky.  L.  Eep.  606, 
94  8.  W.  28.    See  also  §  4153,  infra. 

IiOUJ£iana.  Jackson  Eire  &  Marine 
Ins.  Co.  V.  Walle,  105  La.  89,  29  So. 
503;  Belknap  v.  Adams,  49  La.  Ann. 
1350,  22  So.  382;  Eobertson  v.  Con- 
rey,  5  La.  Ann.  297. 

Maine.  Barron  v.  Burrill,  86  Me.  66, 
29  Atl.  939;  Barron  v.  Paine,  83  Me. 
312,  22  Atl.  218;  Libby  v.  Tobey,  82 
Me.  397,  19  Atl.  904.  See  also  §  4153, 
infra. 

Maryland.  Crawford  v.  Eohrer,  59 
Md.  '599;  Brant  v.  Ehlen,  59  Md.  1; 
Eider  v.  Morrison,  54  Md.  429;  Mus- 
grave  v.  Morrison,  54  Md.  161;  Mor- 
rison V.  Dorsey,  48  Md.  461;  Hager  v. 
Cleveland,  36  Md.  476.  See  also 
§  4153,  infra. 

Michigan.  Grand  Rapids  Trust  Co. 
V.  Nichols,  165  N.  W.  667;  Union  City 
Lumber  Co.  v.  Traverse  City,  L.  & 
M.  R.  Co.,  170  Mich.  205,  136  N.  W. 
463;  Dieterle  v.  Ann  Arbor  Paint  & 
Enamel  Co.,  143  Mich.  416,  .107  N.  W. 
79;  C.  H.  Little  Co.  v.  Woodward  Ave. 
•Cemetery  Ass'n,  135  Mich.  248,  97  N. 
W.  682;  Schaub  v.  Welded-Barrel  Co., 
130  Mich.  606,  90  N.  W.  335;  Peninsu. 
lar  Sav.  Bank  o£  Detroit  v.  Black  Flag 
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so  far  as  such  payment  may  be  necessary  to  satisfy  their  claims. 

Atl.  618,  aff'd  82  N.  J.  Eq.  364,  91 


Stove  Polish   Co.,  105  Mich.   535,  63 
N.  W.  514. 

Minnesota.  Randall  Printing  Co.  v. 
Sanitas  Mineral  Water  Co.,  120  Minn. 
268,  43  L.  K.  A.  (N.  S.)  706,  139  N. 
W.  606;  Downer  v.  Union  Land  Co. 
of  St.  Paul,  113  Minn.  410,  129  N.  W. 
777;  McConey  v.  Belton  Oil  &  Gas  Co., 
97  Minn.  190,  106  N.  "W.  900;  Wal- 
lace V.  Carpenter  Elee.  Heating  Mfg. 
Co.,  70  Minn.  321,  68  Am.  St.  Rep.  530, 
73  N.  W.  189;  Eule  v.  Omega  Stove 
&  Grate  Co.,  64  Minn.  326,  67  N.  W. 
60;  Parnsworth  v.  Bobbins,  36  Minn. 
369,  31  N.  W.  349.  See  aJ^o  §4153, 
infra. 

Mississipipl  Allen  v.  Edwards,  93 
Miss.  719,  47  So.  382;  Payne  v.  Bul- 
lard,  23  Mi^.  88,  55  Am.  Dee.  74.  See 
also   §4153, 'infra. 

Missouri.  Berry  v.  Rood,  225  Mo. 
85,  123  S.  W.  888 ;  Pirst  Nat.  Bank  of 
Deadwood,  South  Daib-ta  v.  Rocke- 
feller, 195  Mo.  15,  93  S.  W.  761; 
Meyer  v.  Ruby-Trust  Mining  &  Mill- 
ing Co.,  I92  Mo.  162,  90  S.  W.  821; 
Shields  v.  Habart,  172  Mo.  491,  95  Am. 
St.  Rep.  529,  72  S.  W.  669;  Berry  v. 
Rood,  168  Mo.  316,  67  S.  W.  644;  Van 
Cleve  v.  Berkey,  143  Mo.  109,  42  L.  R. 
A.  593,  44  S.  W.  743;  Guerney  v. 
Moore,  131  Mo.  650,  32  S.  W.  1132; 
Washington  Sav.  Bank  v.  Butchers'  & 
Drovers'  Bank,  107  Mo.  133,  28  Am- 
St.  Rep.  405,  17  S.  W.  644;  State  v. 
Goodrich,  138  Mo.  App.  283,  120  S.  W. 
646;  Haskell  v.  Sells,  14  Mo.  App.  91. 
See  also  Coleman  v.  Hagey,  252  Mo. 
102,  158  S.  W.  829,  and  §  4153,  infra, 

Montana.    See  §  4153,  infra. 

Nebraska.    See  §  4153,  infra. 

Nevada.  Thompson  v.  Reno  Sav. 
Bank,  19  Nev.  242,  3  Am.  St.  Rep.  883, 
9  Pac.  121,  19  Nev.  103,  3  Am.  St. 
Rep.  797,  7  Pac.  68. 

New  Hampshire.  Plather  v.  Econ- 
omy Slugging  Maeh.  Co.,  71  N.  H.  398, 
52  Atl.  454. 

New  Jersey.  Holcombe  v.  Trenton 
White  City  Co.,  80  N.  J.  Eq.  122,  82 


Atl.  1069;  Honeyman  v.  HaughSy  (N. 
J.  Eq.),  66  Atl.  582 ;  Easton  Nat.  Bank 
v.  American  Brick  &  Tile  Co.,  70  N. 
J.  Eq.  732,  8  L.  R.  A.  (N.  8.)  271,  10 
Ann.  Cas.  84,  64  Atl.  917,  rev'g  judg- 
ment 69  N.  J.  Eq.  326,  60  Atl.  54;  See 
V.  Heppenheimer,  69  N.  J.  Eq.  36,  61 
Atl.  843;  See  v.  Heppenheimer,  55  N. 
J.  Eq.  240,  36  Atl.  966;  Wetherbee  v. 
Baker,  35  N.  J.  Eq.  501;  National 
Trust,  Co.  V.  Miller,  33  N.  J.  Eq.  155. 
See  also  Sivin  v.  Mutual  Match  Co. 
(N.  J.  Eq.),  66  Atl.  921,  and  §4153, 
infra. 

New  York.  Stoddard  v.  Lum,  159 
N.  Y.  265,  45  L.  R.  A.  551,  70  Am.  St. 
Eep.  541,  53  N.  E.  1108,  rev'g  judg- 
ment 33  App.  Div.  565,  53  N.  Y.  Supp. 
607;  Hastings  v.  Drew,  76  N.  Y.  9; 
Bartlett  v.  Drew,  57  N.  Y.  587;  Day- 
ton V.  Borst,  31  N.  Y.  435;  Gillet  v. 
Moody,  S  N.  Y.  479,  5  Barb.  185;  Mann 
V.  Pentz,  3  N.  Y.  415;  Leighton  v. 
Iieighton-Lea  Ass'n,  62  Mi^c.  73,  114 
N.  Y.  Supp.  918 ;  Briggs  v.  Penniman, 
8  Cow.  387.    See  also  §  4153,  infra; 

North  Caxolina.  Goodman  v.  White, 
174  N.  C.  399,  93  S.  E.  906;  Bernard 
V.  Carr,  167  N.  C.  481,  83  S.  E.  816; 
M'hitloek  v.  Alexander,  160  N.  C.  465, 
76  S.  E.  538;  Cooper  v.  Adel  Security 
Co.,  127  N.  C.  219,  37  S.  E.  216;  Coop- 
er V.  Adel  Security  Co.,  122  N.  C.  463, 
30  S.  E.  348. 

North  Dakorta.    See  §  4153,  infra. 

Ohio.  Security  Trust  Co.  v.  Ford,  75 
Ohio  St.  322,  8  L.  R.  A.  (N.  S.)  263, 
79  N.  E.  474;  Henry  v.  Vermillion  & 
A.  R.  Co.,  17  Ohio  187;  Gilmore's 
Ex'rs  V.  Bank  of  Cincinnati,  8  Ohio 
62.    See  also  §  4153,  infra. 

Oklahoma.  Chilson  v.  McParland, 
161  Pac.  199;  Chilson  v.  Cavanagh,  160 
Pac.  601.    See  also  §4153,  infra.. 

Oregon.  Morgan  v.  Ruble,  81  Ore. 
641,  160  Pac.  543;,fSargent  v.  Ameri- 
can Bank  &  Trupt,-Co.,  80  Ore.  16, 154 
Pae.  _759,  rehearing  denied  156  Pac, 
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And  in  some  states  this  is  the  rule  by  express  provision  of  the  consti- 

Vermont.    Bassett  v.  St.  Albans  Ho- 


431 ;  McAllister  v.  American  Hospital 
Ass'n,  62  Ore.  530,  125  Pae.  286;  Mae- 
Leth  V.  Banfield,  45  Ore.  553,  106  Am. 
St.  Rep.  670,  78  Pae.  693;  Hawkins 
V.  Citizens'  Inv.  Co.,  38  Ore.  544,  64 
Pae.  320.    See  aJso  §  4153,  infra. 

Pennsylvania.  Burt  v.  Real  Estate 
Exchange,  175  Pa.  St.  619,  52  Am.  St. 
Eep.  858,  34  Atl.  923;  Johnston  v.  Mar- 
kle  Paper  Co.,  153  Pa.  St.  189,  25  Atl.  ^ 
560,  885;  Bunn's  Appeal,  105  Pa.  St. 
46,  51  Am.  Eep.  166;  Germantown  Pas- 
senger Ry.  Co.  V.  Pitler,  60  Pa.  St.  124, 
100  Am.  Dec.  546;  Bank  of  Virginia 
V.  Adams,  1  Pars.  Sel.  Cas.  534. 

South  OaroUna.  BffirJ  v.  Piedmont 
Land  Improvement  &  Investment  Co., 
55  S.  G.  78,  82  S.  E.  758,  897;  Haslett'p 
Ex'rs  V.  "Wotherspoon,  1  Strobh.  Eq. 
209.     See  also  §4153,  infra. 

South  Dakota.     See  §  4153,  infra. 

Tennessee.  Sullivan  v.  Earnsworrth, 
132  Tenn.  691,  179  S.  W.  317;  Kelley 
v.  Fletcher,  94  Tenn.  1,  28  S.  W.  1099 ; 
Ohio  Life  Insurance  &  Trust  Co.  v 
Merchants'  Insurance  &  Trust  Co.,  11 
Humph.  1,  53  Am.  Dec.  742. 

Texas.  Mitchell  v.  Hancock,  — 
•Tex.  Civ.  App.  — ,  196  S.  W.  694; 
Mitchell  V.  Porter,  —  Tex.  Civ.  App. 
— ,  194  S.  "W.  981;  Rich  v.  Park,  — 
Tex.  Civ.  App.  — ,  177  S.  "W.  184;  Davis 
v:  Burns,  —  Tex.  Civ.  App.  — ,  173 
S.  W.  476;  Horn  Bros.  v.  Baker,  —  Tex. 
Civ.  App.  — ,  173  S.  W.  474;  Witt  v. 
Nelson,  —  Tex.  Civ.  App.  — ,  169  S. 
W.  381;  Herf  &  Ererichs  Chemical  Co. 
V.  Brewster,  54  Tex.  Civ.  App.  217, 
117  S.  W.  880;  Galv'in  v.  MeConnell, 
53  Tex.  Civ.  App.  486,  117  S.  "W.  211; 
United  States  &  M.  Trust  Co.  v.  Dela- 
ware Western  Const.  Co.  (Tex.  Civ. 
App.),  112  S.  W.  447;  Bank  otf  De 
Soto  V.  Reed,  50  Tex.  Civ.  App.  102, 
109  S.  W.  256.  See  also  National  Bank 
of  Jefferson  v.  Texas  Inv.  Co.,  74  Tex. 
421,  12  8.  W.  101,  and  §  4153,  infra. 

Utah.  Bolapp  v.  Ogden  &  N.  W.  E. 
Co.,  37  Utah  540,  110  Pae.  364. 


tel  Co.,  47  Vt.  313. 

Virginia.  Mountain  Lake  Land  Co. 
V.  Blair,  109  Va,  147,  63  S.  E.  751; 
Martin  v.  South  Salem  Land  Co.,  94 
Va.  28,  26  S.  E.  591. 

Washington.  Hosner  v.  Conserva- 
tive Casualty  Co.,  99  Wash.  161,  168 
Pae.  1122;  Murphy  v.  Panton,  96  Wash. 
637,  165  Pae.  1074;  Chamberlain  v. 
Pierey,  82  Wash.  157,  143  Pae.  977; 
Johns  v.  Clother,  78  Wash.  602,  139 
Pao.  755;  German- American  State 
Bank  v.  Soap  Lake  Salts  Remedy  Co., 
77  Wash.  332,  137  Pae.  461;  Adamant 
Mfg.  Co.  V.  Wallace,  16  Wash.  614,48 
Pae.  415;  Burch  v.  Taylor,  1  Wash.  St. 
245,  24  Pae.  438.  See  also  §  4153,  infra. 

West  Virginia.  Benedum  'v.  First 
Citizens '  Bank,  72  W.  Va.  124,  78  S.  E. 
656.    See  also  §  4153,  infra. 

Wisconsin.  Shaw  v.  Gilbert,  111 
Wis.  165,  86  N.  W.  188;  Coleman  v. 
White,  14  Wis.  700,  80  Am.  Dec.  797; 
Adler  v.  Milwaukee  Patent  Brick 
Mfg.  Co.,  13  Wis.  57. 

Wyoming.     See  §  4153,  infra. 

Creditors  ' '  have  a  right  to  deal  with 
the  corporation  in  good  faith  and  to 
assume  that  all  shareholders  who  have 
.subscribed  for  stock  have  either  paid, 
or  will  pay,  the  amount  of  their  sub- 
scription." Williams  v.  Chamberlain, 
29  Ky.  L.  Rep.  606,  94  S.  W.  29. 

A  subscriber  must  be  held  to  con- 
template that  the  corporation  will  in- 
cur debts  and  pledge  its  capital^  in- 
cluding the  liability  of  its  members 
for  unpaid  capital  as  security.  Cred- 
itors who  in  good  faith  trust  the  cor- 
poration upon  the  faith  of  this  se- 
curity are  in  the  position  of  bona  fide 
purchasers  for  value,  and  it  would 
be  unjust  to  permit  a  shareholder  to 
refuse  to  pay  his  share  of  the  capital 
after  it  has  been  pledged  with  his 
knowledge  and  consent  to  innocent 
third  parties.  Marion  Trust  Co.  v. 
Blish.   (Ind;  App.),  79  N.  E.  415. 
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tution  or  statutes.^!  This  liability  of  stockholders  is  very  generally 
based  by  the  courts  upon  the  ground  that  the  capital  stock  of  a  cor- 
poration is  a  trust  fund  for  the  benefit  of  creditors.^*  It  is  now  prac- 
tically settled,  however,  that  this  is  not  the  true  basis  of  the  doctrine, 
for,  as  we  shall  see  at  length  in  a  subsequent  chapter,  neither  unpaid 


Where  the  corporation  is  in  process 
of  being  wound  up,  if  there  are  unsat- 
isfied debts  after  the  corporate  assets 
have  been  disposed  of,  the  creditors 
havfe  the  right  to  collect  or  have  col- 
lected for  them  the  balances  due  on 
stock  subscriptions  without  tendering 
back  partial  payments  or  property- 
given  in  as  payment  at  an  exaggerated 
valuation.  Hence  the  fact  that  prop- 
erty turned  in  at  an  exaggerated  val- 
uation for  stock  has  been  sold  by  the 
receiver  and  its  proceeds  distributed 
to  the  creditors  does  not  estop  them 
or  the  receiver  from  recovering  the 
difference  between  the  actual  value 
of  such  property  and  the  valuation  at 
which  it  was  turned  in.  Berry  v. 
Eood,  168  Mo.  316,  67  S.  W.  344. 

Proof  that  stock  has  been  issued  to 
the  defendant  and  has  not  been  paid 
for  makes  ooit  a  prima  facie  case  of 
liability.  Tierney  v.  Ledden,  143 
Iowa  286,  21  Ann.  Gas.  105,  121  N.  W. 
1050. 

11  See  §  4153  et  seq.,  infra. 

12  United  States.  In  re  Phcenix 
Hardware  Co.,  249  Fed.  410. 

CaJUfoniia.  Perkins  v.  Ccrwles,  157 
Cal.  625,  30  L.  E.  A.  (N.  S.)  283,  137 
Am.  St.  Eep.  158,  108  Pac.  711 ;  Burke 
V.  Maze,  10  Cal.  App.  206,  101  Pac. 
438,  440. 

Illinois.  Patterson  v.  Lynde,  112 
111.  196. 

Indiana.  Marion  Trust  Co.  v.  Blish, 
170  Ind.  686,  18  L.  R.  A.  (N.  S.)  347, 
85  N.  E.  344,  84  N.  E.  814;  Indiana 
Novelty  Mfg.  Co.  v.  McGill,  15  Ind. 
App.  1,  43  N.  E.  464. 

Iowa.  Miller  v.  Hawkeye  Gold 
Dredging  Co.,  156  Iowa  557,  137  N. 
W.  507. 


Iioulsiama.  Jackson  Fiie  &  Marine 
Ins.  Co.  V.  Walle,  105  La.  89,  29  So. 
503. 

Michigan.  Grand  Rapids  Trust  Co. 
V.  Nichols,  165  N.  W.  667. 

Missouri.  State  v.  Goodrich,  138 
Mo.  App.  283,  120  S.  "W.  646. 

New  Jersey.  Holcombe  v.  Trenton 
White  City  Co.,  80  N.  J.  Eq.  122,  82 
Atl.  618,  aff 'd  82  N.  J.  Eq.  364,  91  Atl. 
1069;  Honeyman  v.  Haughey  (N.  J. 
Eq.),  66  Atl.  582;  Wetherbee  v.  Baker, 
35  N.  J.  Eq.  501. 

North  Carolina.  Goodman  v.  White, 
174  N.  C.  399,  93  S.  E.  906;.  Bernard 
V.  Carr,  167  N.  C.  431,  83  S.  E.  816; 
Whitlock  V.  Alexander,  160  N.  C.  465, 
76  S.  E.  538;  Cooper  v.  Adel  Security 
Co.,  122  N.  0.  463,  30  S.  E.  348. 

Oregon.  Macbeth  v.  Baufield,  45 
Ore.  553,  106  Am.  St.  Rep.  670,  78  Pac. 
693. 

Tennessee.  Sullivan  v.  Farns- 
worth,  132  Tenu.  691,  179  S.  W.  317. 

Texas.  Mitchell  v.  Hancock,  —  Tex. 
Civ.  App.  — ,  196  S.  W.  694;  Mitchell 
V.  Porter,  —  Tex.  Civ.  App.  — ,  194 
S.  W.  981;  Davis  v.  Burns,  —  Tex. 
Civ.  App.  — ,  173  S.  W.  476;  Horn 
Bros.  V.  Baker,  —  Tex.  Civ.  App.  — , 
173 'S.  W.  474 ;  Witt  v.  Nelson,  —  Tex. 
Civ.  App.  — ,  169  S.  W.  381;  Herf  & 
Prerichs  Chemical' Co.  v.  Brewster,  54 
Tex.  Civ.  App.  217,  117  S.  W.  880; 
Bank  of  De  Sotor  v.  Reed,  50  Tex. 
Civ.  App.  102, 109  S.  W.  256.  See  also 
National  Bank  of  Jefferson  v.  Texas 
Inv.  Co.,  74  Tex.  421,  12  S.  W.  101. 

Virginia.  Mountain  Lake  Land  Co. 
V.  Blair,  109  Va.  147,  63  S.  E.  751. 

Washington.  Hosuer  v.  Conserva- 
tive Casualty  Co.,  99  Wash.  161,  168 
Pac.    1122;     Murphy    v.    Panton,    96 
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stock  subscriptions  nor  the  other  assets  of  the  corporation  are  in  any 
proper  sense  a  trust  fund  for  creditors.^*  Nor  is  it  at  all  necessary  to 
base  the  liability  on  this  ground,  at  least  in  the  ease  of  watered  or 
fictitiously  paid  up  stock,  or  where  the  subscribers  have  been  re- 
leased from  liability  by  the  corporation  without  consideration.  Un- 
paid subscriptions,  when  there  is  a  liability  as  between  the  stockhold- 
ers and  the  corporation,  are  like  any  other  assets  of  the  corporation 
when  it  becomes  insolvent,  and  may  be  collected,  like  any  other  assets, 
through  the  interposition  of  a  court  of  equity,  for  the  purpose  of 
paying  its  debts;  and  if  the  corporation  has  secretly  agreed  not  to 
require  payment,  or  if  it  has  released  the  subscribers  without  consid- 
eration, the  agreement  or  release  may  be  held  void  as  against  cred- 
itors on  the  ground  of  fraud.  ^* 
It  is  presumed  that  the  creditors  trusted  the  corporation  in  reli- 


Wash.  637,  165  Pac.  1074;  Chamberlain 
V.  Pierey,  82  Wash.  157,  143  Pae.  977; 
Johns  V.  Clother,  78  Wash.  602,  139 
Pae.  755;  Adamant  Mfg.  Co.  v.  Wal- 
lace, 16  Wash.  614,  48  Pae.  415. 

See  also  the  other  eases  cited  in 
note  96,  supra. 

And  see  the  chapter  on  Insolvency, 
infra. 

13  See  the  chapter  on  Insolvency, 
infra. 

l4Eandall  Printing  Co.  v.  Sanitas 
Mineral  Water  Co.,  120  Minn.  268,  43 
L.  a.  A.  (N.  S.)  706,  139  N.  W.  606; 
Hospes  T.  Northwestern  Manufactur- 
ing &  Car  Co.,  48  Minn.  174,  15  L.  E. 
A.  470,  31  Am.  St.  Eep.  637,  50  N.  W. 
1117;  McAllister  v.  American  Hospi- 
tal Ass'n,  62  Ore.  530,  125  Pae.  286. 
See  also  Vaughn  v.  Alabama  Nat. 
Bank,  143  Ala.,  572,  5  Ann.  Gas.  665, 
42  So.  64;  Spratling  v.  Westbrook,  140 
Ga.  625,  79  S.  E.  536;  Downer  v. 
Union  Land  Co.,  of  St.  Paul,  113  Minn. 
410, 129  N.  W.  777;  Coleman  v.  Hagey, 
252  Mo.  102,  158  S.  W.  829.  And  see 
§  3590,  3upra. 

"Debts  due  to  a  corporation  cOmsti- 
tute  a  portion  of  its  assets,  and  may 
be  reached  by  creditors.  Among 
these  are  unpaid  subscriptions  to 
stock."  Vermont  Marble  Co.  v.  Dec- 
lez  Granite  Co.,  135   Cal.  579,  56  L. 


E.  A.  728,  87  Am.  St.  Eep.  143,  67 
Pae.  1057. 

Unpaid  subscriptions  are  treated  in 
equity  as  assets,  the  same  as  other 
debts  due  the  corporation.  Adamant 
Mfg.  Co.  v.  Wallace,  16  Wash.  614,  48 
Pac.  415. 

Persons  extending  credit  to  the 
corporation  have  the  right  to  assume 
that  it  has  paid  up  capital  to  the 
amount  it  represents  itself  as  having, 
and  if  they  give  it  credit  on  the  faith 
of  that  representation,  and  it  is  false, 
it  is  a  fraud  upon  them,  and  in  case 
the  corporation  becomes  insolvent  the 
law  will  require  the  stockholders  to 
make  the  representation  good:  Lea 
V.  Iron  Belt  Mercantile  Co.,  147 
Ala.  421,  8  L.  E.  A.  (N.  S.)  279, 
119  Am.  St.  Eep.  93,  42  So.  415;  Hos- 
pes V.  Northwestern  Manufacturing 
&  Car  Co.,  48  Minn.  174,  15  L.  E.  A. 
470,  31  Am.  St.  Eep.  637,  50  N.  W. 
1117;  Macbeth  v.  Banfield,  45  Ore. 
553,  106  Am.  St.  Eep.  670,  78  Pae.  693. 

"Where  the  corporators  organize 
and  proceed  to  transact  business  on 
the  capital  stock  fixed  in  the  charter, 
without  having  paid  in  the  same, 
they  commit  a  legal  fraud  by  so  do- 
ing, and  are  liable  to  creditors  to 
make  good  at  least  what  they  had 
agreed  to  pay  for  such  stock,  if  not 
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anee  upon  the  fact  that  its  capital  was  actually  paid  in  or  was  due 
from  its  stockholders,^^  and  it  need  not  be  shown  that  they  actually 
did  so.^®  The  stockholder's  liability  is  not  in  any  wise  affected  by 
the  fact  that  the  creditor  knew  or  did  not  know,  when  he  exterided 
credit  to  the  corporation  that  the  defendant  was  a  subscriber,^''  or  the 
amount  of  the  professed  capital  stock,^*  or  that  the  stock  was  unpaid 
in  whole  or  in  part,^®  or  by  his  knowledge  or  lack  of  knowledge  as 


for  the  entire  amount  of  the  mini- 
mum capital  stock  provided  for." 
Indiana  Novelty  Mfg.  Co.  v.  McGill, 
15  Ind.  App.  1,  43  N.  E.  464. 

"This  obligation  does  not  neces- 
sarily result  from  any  subscription  or 
promise  to  pay.  The  theory  of  the 
law  is  that,  when  a  corporation  holds 
itself  out  to  the  world  as  having  a 
certain  amount  of  capital  stock  paid 
in,  every  person  who  deals  with  it 
does  so  on  the  presumption  that  said 
amount  of  money  has  been  or  will  be 
paid  into  the  treasury,  and  it  would 
be  inequitable  to  allow  a  part  of  said 
fund  to  be  taken  back  by  the  stock- 
holder." Vaughn  v.  Alabama  Nat. 
Bank,  143  Ala.  572,  5  Ann.  Gas.  665, 
42  So.  64. 

Unpaid  subscriptions  "may  some- 
times be  collected  by  creditors  when 
the  corporation  itself  has  released 
them,  or  in  some  way  deprived  itself 
of  that  right.  And  as  to  creditors 
the  obligation  is  unconditional,  al- 
though the  corporation  has  accepted  a 
qualified  liability."  Vermont  Marble 
Co.  V.  Declez  -Granite  Co.,  135  Cal. 
579,  56  L.  E.  A.  728)  87  Am.  St.  Eep. 
148,  67  Pac.  1057. 

15  E.  H.  Herron  Co.  v.  Shaw,  165 
Cal.  66S,  Ann.  Cas.  1915  A  1265,  133 
Pac.  488;  Vermont  Marble  Co.  v.  De- 
clez Granite  Co.,  135  Cal.  579,  56  L. 
E.  A.  728,  87  Am.  St.  Eep.  143,  67 
Pac.  1057;  Eandall  Printing  Co.  v. 
Sanitas  Mineral  Water  Co.,  120  Minn. 
268,  43  L.  E.  A.  (N.  S.)  706,  139  N. 
W.  606;  Dwinnell  v.  Minneapolis  Fire 
&  Marine  Mut.  Ins.  Co.,  97  Minn.  340, 
106  N.  W.  312;  Hospes  v.  Northwest- 


ern Manufacturing  &  Car  Co.,  48  Minn. 
174,  15  L.  E.  A.  470,  31  Am.  St.  Eep. 
637,  50  N.  W.  1117. 

16  Eandall  Printing  Co.  v.  Sanitas 
Mineral  Water  Co.,  120  Minn.  268,  43 
L.  E.  A.  (N.  S.)  706,  139  N.  W.  606; 
Dwinnell  v.  Minneapolis  Fire  &  Ma- 
rine Mut.  Ins.  Co.,  97  Minn.  340,  106 
N.  W.  312 ;  Hospes  v.  Northwestern 
Manufacturing  &  Car  '.Co.,  48  Minn. 
174,  15  L.  E.  A.  470,  31  Am.  St.  Eep. 
637,  50  N.  W.  1117.  See  also  See  v. 
Heppenheimer,  69  N.  J.  Eq.  36,  61 
Atl.  843. 

17  Union  City  Lumber  Co.  v.  Tra- 
verse City,  L.  &  M.  E.  Co.,  170  Mich. 
205,  136  N.  W.  463;  Eandall  Printing 
Co.  V.  Sanitas  Mineral  Water  Co.,  120 
Minn.  268,  43  L.  E.  A.  (N.  S.)  706, 
139  N.  W.  606;  Dwinnell  v.  Minne- 
apolis Fire  &  Marine  Mut.  Ins.  Co., 
97  Minn.  340,  106  N.  W.  312;  Hospes 
V.  Northwestern  Manufacturing  & 
Car  Co.,  48  Minn.  174,  15  L.  E.  A. 
470,  31  Am.  St.  Eep.  637,  50  N.  W. 
1117;  Davis  V.  Burns,  —  Tex.  Civ. 
App.  — ,  173  S.  W.  476. 

18  Dwinnell  v.  Minneapolis  Fire  & 
Marine  Mut.  Ins.  Co.ji  97  Minn.  340, 
106  N.  W.  312;,  Hospes  v.  Northwest- 
ern Manufacturing  &  Car  Co.,  48  Minn. 
174,  15  L.  E.  A.  470,  31  Am.  St.  Eep. 
637,  50  N.  W.  1117. 

ISEosofe  V.  Gilbert  Transp.  Co.,  221 
Fed.  972;  Moore  v.  United  States 
One  Stave  Barrel  Co.,  238  111.  544,  128 
Am.  St.  Eep.  153,  87  N.  E.  536,  aff'g 
141  111.  App.  104;  Gillett  v.  Chicago 
Title  &  Trust  Co.,  230  111.  373,  82  N. 
E.  891;  Sprague  v.  National  Bank  of 
America,  172  111.  149,  168,  42  L.  E.  A. 
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to  the  amount  that  particular  stockholders  have  paid  or  agreed  to 
pay,*"  in  the  absence  of  any  agreement  or  understanding  between  the 
creditor  and  the  corporation  or  the  etockholders  as  to  the  amount 
of  the  liability  of  the  latter,*^  although  generally  he  pannot  recover 
from  the  holder  of  bonua  or  watered  stock  if  he  dealt  with  the  cor- 
poration with  knowledge  of  the  arrangement  under  which  it  was 
issued.^  If  the  amount  paid  in  is  required  to  be  made  a  Inatter  of 
public  record  for  the  benefit  ef  creditors,  creditors  are  presumed  to 
have  acted  upon  the  information  contained  in  auch  records  in  the 
absence  of  toy  proof  on  the  subject.** 

To  warrant  the  enforcement  of  the  liability  by  or  for  the  benefit  of 
creditors  in  any  case  it  must  be  made  to  appear  that  the  corporation 
is  insolvent ;  **  that  the  persons  sought  to  be  held  subscribed  for  the 
stock  in  question,  or  otherwise  became  liable  to  pay  for  the  same ;  ** 
and  that  they  have  not  paid  for  the  same  in  full ;  *^  and  the  existence 
of  a  debt  or  debts  due  by  the  corporation,  which  the  collection  of  the 
•  subscription  is  intended  to  liquidate,  must  also  be  shown.*' 

The  fact  that  stockholders  are  subject  to  a  statutory  liability  in 
addition  to  the  amount  unpaid  on  their  stock  in  no  way  affects  their 
liability  for  the  latter  amount,**  and  creditors  are  not  bound  to  en- 


606,  64  Am.  St.  Eep.  17,  50  N.  E.  19, 
afE'g  66  111.  App.  320;  Eandall  Print- 
ing Co.  V.  Sanitas  Mineral  Water  Co., 
120  Minn.  268,  43  L.  E.  A.  (N.  S.) 
706,  139  N.  W.  606.  See  also  Meyer 
V.  Euby-Triist  Mining  &  Milling  Co., 
192  Mo.  162,  90  S.  W.  821. 

It  is  immaterial  that  the  creditor 
did  not  know  that  the  defendant  had 
not  paid  the  amount  of  his  subscrip- 
tion. Davis  V.  Burns,  —  Tex.  Civ. 
App.  —,173  S.  W.  476. 

The  liability  may  be  enforreed  for 
the  benefit  of  creditors  even  though 
they  did  not  know  of  such  unpaid 
subscriptions  at  the  time  their  debts 
were  incurred.  Mitchell  v.  Porter,  — 
Tex.  Civ.  App.  — ,  194  S.  W.  981. 

20  "In  the  absence  of  any  agreement 
or  understanding  between  the  credi- 
tors and  the  corporation  or  share- 
holders as  to  the  amount  of  the  lia- 
bility of  the  latter,  the  question  as  to 
the  creditors '  knowledge  or  lack  of 
knowledge    as    to    the    amoTint    the 


stockholder  has  paid  or  subscribed  to 
pay  is  not  material. ' '  Williams  v. 
Chamberlain,  29  Ky.  L.  Eep.  606,  94  S. 
W.  29. 

21  See  §4140,  infra. 

22  See  §  3595,  supra. 

The  creditor  need  not  allege  that  he 
believed  that  bonus  stock  had  been 
paid  for.  If  he  dealt  with  the  cor- 
poration with  knowledge  of  an  ar- 
rangement whereby  bonus  stock  was 
issued,  this  is  a  matter  of  defense. 
Ilospes  V.  Northwestern  Manufactur- 
ing &  Car  Co.,  48  Minn.  174,  15  L.  K. 
A.  470,  31  Am.  St.  Eep.  637,  50  N. 
W.  1117. 

23  See  V.  Heppenheimer,  69  N.  J.  Eq. 
36,  61  Atl.  843. 

24  Tichenor  v.  Williams  Block  Pave- 
ment Co.,  116  Ga.  303,  42  S.  E.  505. 

25  See  §4107,  infra. 

26  See  §4104,  infra. 

27  See  §  4100,  infra. 

28  Baines  v.  Babcock,  95  Cal.  581, 
29  Am.  St.  Eep.  158,  30  Pae.  776,  27 
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force  the  statutory  liability  before  instituting  proceedings  to  col- 
lect the  amount  unpaid.^' 

§4096.  — Effect  of  dissolution  of  corporation.  Dissolution  of  a 
corporation  by  expiration  of  its  charter,  judgment  o:f  forfeiture,  or 
otherwise,  does  not  extinguish  the  liability  of  stockholders  for  a  bal- 
ance due  on  their  stock  when  its  payment  is  necessary  in  order  to 
satisfy  the  debts  of  the  corporation,  and  the  liability  may  never- 
theless be  enforced  in  equity  by  or  for  the  benefit  of  the  corporate 
creditors,^"  although  it  has  been  held  that  garnishment  proceedings 
will  not  lie  at  the  instance  of  creditors  under  such  circumstances.^^ 

Where  a  statute  provides  that  corporations  which  are  dissolved 
by  expiration  or  forfeiture  of  their  charters,  or  otherwise  shall  con- 
tinue to  exist  for  a  specified  length  of  time  for  the  purpose  of  bring- 
ing and  defending  suits  and  closing  up  their  affairs,*^  the  liability 
of  the  stockholders  may  be  enforced  during  the  period  specified  in 
the  sajne  manner  as  though  no  such  di^olution  or  forfeiture  had 
taken  place.^' 

Under  some  statutes  the  liability  may  be  enforced  at  the  instance 
of  creditors  in  a  proceeding  by  a  majority  of  the  stockholders  for 
the  voluntary  dissolution  of  the  corporation.**  And  as  we  shall  see 
in  a  subsequent  section  it  may  generally  be  enforced  by  a  receiver, 

Pao.  674 ;  Potter  v.  Dear,  95  Cal.  578,  on   their   subscriptions.     Rowland   v. 

30  Pae.  777;  Harmon  v.  Page,  63  Cal.  Header    Purniture    Co.,    38    Ohio    St. 

448.  269. 

29  Portter  V.  Dear,  95  Cal.  578,  30  31  Pasehall  v.  Whitsett,  11  Ala.  472. 
Pae.  777.  32  See  chapter  on  Dissolution,  infra. 

30  Smith  Vj  Huckabee,  53  Ala.  191;  33  Pankey  v.  Lipptfian,  187  Ala.  199, 
Itightower  v.  Thornton,  8  Ga.  486,  53  65  So.  771. 

Am.  Dee.  412;  Germantown  Passenger  During  the  period  specified  the  ccr- 
Ey.  Co.  V.  Pitler,  60  Pa.  St.  124,  100  poration  is  an  "existing"  one  within 
Am.  Dee.  546.  See  Pasehall  v.  Whit-  the  meaning  of  a  statute  authorizing 
sett,  11  Ala.  472;  Hightower  v.  Thorn-  the  garnishment  of  stockholders  for 
ton,  8  Ga.  486,  52  Am.  Dec.  412;  the  payment  of  creditors  of  an  "ex- 
Stillmau  v.  Dougherty,  44  Md.  380;  isting  corporation."  Curry  v.  Wood- 
Kowland  v.  Header  Furniture  Co.,  38  ward,  53  Ala.  371. 
Ohio  St.  269.  See  also  Gafif  v.  Flesher,  34  In  proceedings  for  the  dissolu- 
33  Ohio  St.  107.  tion  of  the  corporation,  instituted  by 
The  fact  that  a  oorporatiom  has  a  majority  of  the  stockholders  pur- 
been  ousted  from  the  franchise  of  be-  suant  to  the  Hinnesota  statute,  the 
ing  a  corporation  in  quo  warranto  court  may  bring  in  the  stockholders 
proceedings  is  no  defense  to  a  suit  by  and  enforce  their  liability  for  unpaid 
a  judgment  creditor  to  hold  the  stock-  subscriptions,  on  the  petition  or  eom- 
holders  liable  for  the  amount  unpaid  plaint  of  a  corporate  creditor  who  has 
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trustee  in  bankruptcy  or  assignee,  for  the  benefit  of  creditors  in  pro- 
ceedings ta  wind  up  the  affairs  of  insolvent  co^rporations.*^ 

The  effect  of  the  dissolution  of  a  corporation  on  the  right  to  en- 
force a  statutory  liability  of  its  stockholders  will  be  considered  in  a 
subsequent  section.^^ 

§4097.  —Effect  of  consolidation.  Whether  a  consolidation  of 
corporations  will  discharge  subscribers  to  the  stock  of  the  consolidat- 
ing corporations  from  liability  on  their  subscriptions  has  been  con- 
sidered in  the  chapter  on  subscriptions  to  capital  stock,''  and  what 
is  there  said  is  equally  applicable  where  unpaid  subscriptions  are 
sought  to  be  enforced  by  or  for  the  benefit  of  corporate  creditors. 
The  effect  of  a  consolidation  on  the  statutory  liability  of  the  stock- 
holders will  be  considered  in  a  subsequent  section  of  this  chapter.'* 

§  4098.  —  Conflict  of  laws.  The  liability  of  stockholders  to  cred- 
itors for  unpaid  subscriptions,  and  the  nature  and  extent  of  sudh 
liability,  is  to  be  determined  by  the  law  of  the  state  of  the  domicile 
of  the  corporation.'*  A  court  will  not  take  judicial  notice  of  the 
laws  of  another  state  in  this  regard,  and  unless  they  are  pleaded  and 


proved  Ms  debt.  In' re  People's  Live 
Stock  Ins.  Co.,  56  Minn.  180,  57  N. 
W.  468. 

As  to  the  enforcement  of  the  statu- 
tory liability  of  stockholders  of  a  na- 
tional bank  in  proceedings  for  its  vol- 
untary dissolution,  see  §  4225,  infra. 

35  See  §  4115,  infra. 

36  See  §4150,  infra. 

37  See  §  649,  supra. 
•38  See   §4149,  infra, 

89  United  States.  In  re  Schuylkill- 
Heim  Brewing  Co.,  208  Fei.  70;  Brown 
V.  Allebach,  166  Fed.  488;  Covell  v. 
Fowler,  144  Fed.  535. 

Illinois.  Young  v.  Farwell,  139  111. 
•  326,  28  N.  E.  845 ;  Patterson  v.  Lynde, 
112  m.  196. 

Iowa.  Johnson  v.  Morgan,  178  Iowa 
577,  160  N.  W.  2. 

Kentucky.  Horton  v.  Sherrill-Eus- 
aell  Lumber  Co.,  147  Ky.  226,  143  S. 
W.  1053;  Williams  v.  Chamberlain,  29 
Ky.  L.  Eep.  606,  94  8.  W.  29. 

Missouri.  Meyer  v.  Euby-Trust 
Mining  &  Milling  Co.,  192  Mo.  162,  90 


S.  W.  821;  Rogers  v.  Stag  Min.  Co., 
385  Mo.  App.  659,  171  S.  W.  676. 

New  Jersey.  Johnson  v.  Tennessee 
Oil,  etc.,  Co.,  74  N.  J.  Eq.  32,  69  Atl. 
788. 

New  York.  Southworth  v.  Morgan, 
205  N.  Y.  293,  51  L.  E.  A.  (N.  S.) 
56,  98  N.  E.  490,  rev'g  judgment  143 
App.  Div.  648,  128  N.  Y.  Supp.  196, 
which  aff'd  71  Misc.  214,  128  N.  Y. 
Supp.  598. 

North  Carolina.  Hobgood  v.  Eh- 
len,  141  N.  C.  344,  53  S.  E.  857. 

Khode  Island.  See  C.-owley  v.  Wal- 
ton, 23  E.  I.  331,  50  Atl.  385. 

Tennessee.  Sullivan  v.  Farnsworth, 
132  Tenn.  691,  179  S.  W.  317. 

Virginia.  Mountain  Lake  Land  Co. 
V.  Blair,  109  Va.  147,  63  S.  E.  751. 

West  Virginia.  See  Swing  v.  Tay- 
lor &  Crate,  68  W.  Va.  621,  70  S.  E. 
373. 

The  liability  of  stockholders  to  cred- 
itors is  to  be  determined  by  its  char- 
ter or  the  statute  of  the  state  where 
it  was  organized.     He  is  liable  only 
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proved  will  presume  that  they  are  the  same  as  the  common  law  of 
the  forum.*"  ^ 

The  right  to  enforce  the  liability  in  states  other  than  that  of  the 
corporation's  domicile  is  considered  in  a  subsequent  section.*^ 

§  4099.  Nature  and  extent  of  liability — Nature  of  liaJbiUty.    The 

liability  rests  in  contract.*^    It  is  an  asset  of  the  corporation,*^  and 


in  accordance  with  the  law  of  the  cor- 
poration's   domicile.     Nesom   v.   City 
Nat.  Bank,  —  Tex.  Civ.  App.  — ,  174 
S.  W.  715. 
See  also  §  4151,  infra. 

40  Daggett  V.  Southwest  Packing 
Co.,  155  Cal.  762,  103  Pae.  204;  Hor- 
ton  V.  Sherrill-Russell  Lumber  Co., 
147  Ky.  226,  14  S.  W.  1053;  Milliken 
V.  Caruso,  205  N.  Y.  559,  98  N.  E. 
493,  afE'g  146  N.  Y.  App.  Div.  940, 
131  N.  Y.  Supp.  1129;  Mountain  Lake 
Land  Co.  v.  Blair,  109  Va.  147,  63  S.  E. 
751. 

41  See  §  4131,  infra. 

42  United  States.  In  re  Putman, 
193  Fed.  464. 

California.  Perkins  v.  Cowles,  157 
Cal.  625,  30  L.  E.  A.  (N.  S.)  283,  137 
Am.  St.  Eep.  158,  108  Pac.  711;  Burke 
V.  Maze,  10  Cal.  App.  206,  101  Pae. 
438,  440. 

Connecticut.  Fish  v.  Smith,  73 
Conn.  377,  84  Am.  St.  Eep.  161,  47 
Atl.  711. 

Georgia.  Commercial  Bank  orf  Au- 
gusta V.  Warthen,  119  Ga.  990,  47  S. 
E.  536. 

Kentucky.  Williams  v.  Chamber- 
lain, 29  Ky.  L.  Eep.  606,  94  S.  W. 
29. 

Maryland.  Pittsburg  Steel  Co.  v. 
Baltimore  Equitable  Society,  113  Md. 
77,  77  Atl.  255. 

Missouri.  Eogers  v.  Yoder,  198  Mo. 
App.  27,  195  S.  W.  50;  Eogers  v.  Stag 
Min.  Co.,  185  Mo.  App.  659,  171  S. 
AV.  676. 

New  Jersey.  McDermott  v.  Wood- 
house,  87  N.  J.  Eq.  124,  99  Atl.  103. 

New  York.    MiUiken  v,  Caruso,  205 


N.  Y.  559,  98  N.  E.  493,  aff'g  146  App. 
Div.  940,  131  N.  Y.  Supp.  1129;  South-' 
worth  V.  Morgan,  205  N.  Y.  293,  51 
L.  E.  A.  (N.  S.)  56,  98  N.  B.  490, 
rev'g  judgment  143  App.  Div.  648, 
128  N.  Y.  Supp.  196,  which  afE'd  71 
Misc.  214,  128  N.  Y.  Supp.  598;  Stod- 
dard V.  Lum,  159  N.  Y.  265,  45  L.  E. 
A.  551,  70  Am.  St.  Eep.  541,  53  N.  E. 
1108,  rev'g  judgment  32  App.  Div._ 
565,  53  N.  Y.  Supp.  607;  McNelus  v.' 
Stillman,  172  App.  Div.  307,  158  N.  Y. 
Supp.  428;  Leighton  v.  Leighton  Lea 
Ass'n,  62  Misc.  73,  114  N.  Y.  Supp. 
918. 

Ohio.  Thomas  v.  Kalbfus,  119  N. 
E.  412. 

Tennessee.  Sullivan  v.  Parnsworth, 
132  Tenn.  69i,  179  S.  W.  317. 

Utah.  Crofoot  v.  Thatcher,  19  Utah 
212,  75  Am.  St.  Eep.  725,  57  Pac.  171. 

Virginia.  Mountain  Lake  Land  Co. 
V.  Blair,  109  Va.  147,  63  S.  E.  751. 

See  also  §  4176,  infra. 

43  United  States.  Patterson  v. 
Lynde,  106  TJ.  S.  519,  27  L.  Ed.  265; 
Sanger  v.  Upton,  91  U.  S.  56,  23  L, 
Ed.  220;  Eepublic  Iron  &  Steel  Go.  v. 
Carlton,  189  Fed.  126. 

Arkansas.  Tiger  Bros.  v.  Eogers 
Cotton  Cleaner  &  Gin-  Co.,  96  Ark.  1, 
30  L.  E.  A.  (N.  S.)  694,  Ann.  Cas.  1912 
B  488,  130  S.  W.  585. 

California.  Perkins  v.  Cowles,  157 
Cal.  625,  30  L.  E.  A.  (N.  S.)  283,  137 
Am.  St.  Eep.  158,  108  Pac.  711;  Ver- 
mont Marble  Co.  v.  Declez  Granite 
Co.,  135  Cal.  579,  56  L.  E.  A.  728, 
87  Am.  St.  Eep.  143,  '  67  Pac.  1057; 
Burke  v.  Maze,  10  Cal.  App.  206,  101 
Pac.  438,  440. 
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the  indebtedness  is  em  indebtedness  to  the  corporation  itself  and  not 
to  its  creditors.** 

The  liability  of  the  stockholders  is  several  and  not  joint.  Each 
is  liable  for  the  full  amount  due  on  his  stock,  irrespective  of  the 
liability  of  others,  so  far  as  creditors  are  concerned,**  although  he 


Delaware.  John  W.  Cooney  Co.  v. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl.  879. 

Georgia.  Spratling  v.  Westbraok, 
140  Ga.  625,  79  S.  E.  536;  Commereial 
Bank  of  Augusta  v.  Warthen,  119 
Ga.  990,  47  S.  E.  536. 

Illinois.  Great  Western  Tel.  Co.  v. 
Gray,  122  111.  630,  14  N.  B.  214;  Pat- 
terson .  V.  Lynde,  112  III.  196;  Lane 
V.  Niekerson,  99  111.  284. 

Indiana.  Marion  Trust  Co.  v.  Blish, 
170  Ind.  686,  18  L.  E.  A.  (N.  S.)  347, 
85  N.  E.-  344,  84  N.  E.  814. 

Minnesota.  Basting  v.  Ankeny,  64 
Minn.  133,  66  N.  W.  266;  In  re  Peo- 
ple's Live  Stock  Ins.  Co.,  56  Minn. 
180,  57  N.  W.  468 ;  Hospes  v.  North- 
western Manufacturing  &  Car  Co.,  48 
Minn.  174,  15  L.  E.  A.  470,  31  Am.  St. 
Eep.  637,  50  N.  W.  1117;  Spooner  v. 
Bay  St.  Louis  Syndicate,  47  Minn.  464, 
50  N.  W.  601. 

Missouri.  Berry  v.  Eood,  225  Mo. 
85,  123  S.  W.  888. 

Nebraska.  Bohrer  v.  Adair,  61  Neb. 
824,  86  N.  W.  495. 

New  Jersey.  See  v.  Heppenheimer, 
69  N.  J.  Eq.  36,  61  Atl.  843. 

New  York.  Leighton  v.  Leightou 
Lea  Aas'n,  62  Misc.  73,  114  N.  Y. 
Supp.  918, 

Oregon.  Macbeth  v.  Banfield,  45 
Ore.  553,  106  Am.  St.  Eep.  670,  78 
Pac.  693;  Hawkins  v.  Citizens'  In  v. 
Co.,  38  Ore.  544,  64  Pac.  320. 

Texas.  Showalter  v.  Laredo  Im- 
provement Co.,  83  Tex.  162,  18  S.  W. 
491;  Mitchell  v.  Hancock,  —  Tex.  Civ. 
App.  — ,  196  S.  W.  694;  Herf  &  Pre- 
riehs  Chemical  Co.  v.  Brewster,  54 
Tex.  Civ.  App.  217,  117  S.  "W.  880; 
United  States  &  Mexican  Trust  Co.  v. 


Delaware  Western  Const.  Co.  (Tex. 
Civ.  App.),  112  S.  W.  447.  See  also 
National  Bank  of  Jefferson  v  Texas 
Inv.  Co.,  74  Tex.  421,  12  S.  W.  101. 

Washington.  Adamant  Mfg.  Co.  v. 
Wallace,  16  Wj,ah.  614,  48  Pae.  415.  ' 

West  Virginia.  Benedum  v.  Pirst 
Citizens'  Bank,  72  W.  Va.  124,  78  S. 
E.  656. 

44 In  re  People's  Live  Stock  Ins. 
Co.,  56  Minn.  180,  57  N.  W.  648. 

The  liability  is  not  to  the  creditor, 
but  for  an  indebtedness  to  the  corpo- 
ration.    Macbeth  v.  Banfield,  45  Ore. 
553,   106  Am.   St.   Eep.   670,   78   Pac. 
693. 

"The  liability  of  the  stockholder 
to  the  creditor  is  through  the  cor- ' 
poration, — not  direct."  Patterson  v. 
Lynde,  112  111.  196,  quoted  with  ap- 
proval in  Patterson  v.  Lynde,  112  111. 
196. 

Where  stock  i^  issued  as  fully  paid 
up,  the  amount  remaining  unpaid  is, 
so  far  as  corporate  creditors  are  con- 
cerned, deemed  to  be  money  due  to 
the  corporation  from  the  stockhold- 
ers. E.  H.  Herrou  Co.  v.  Shaw,  165 
Cal.  668,  Ann.  Cas.  1915  A  1265,  133 
Pac.  488. 

Without  statutory  authority,  a  cred- 
itor cannot  reach  it  except  through 
the  corporation.  In  re  People's  Live 
Stock  Ins.  Co.,  56  Minn.  180,  57  N. 
W.  468. 

4B  United  States.  Hatch  v.  Dana, 
101  U.  S.  205,  25  L.  Ed.  885;  Ogilvie 
V.  Knox  Ins.  Co.,  22  How.  380,  16  L. 
Ed.  349;  In  re  Phoenix  Hardware  Co., 
249  Fed.  410;  In  re  Putman,  193  Fed. 
464;  Marsh  v.  Burroughs,  1  Woods 
4§8,  Fed.  Cas.  No.  9,112. 

California.    Blood  v.  Serena  Land  & 
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may  be  entitled  to  contribution  from  the  other  stockholders  if  he  is 
compelled  to  pay  more  than  his  proportion  as  between  the  stockhold- 


Water  Co.,  150  Cal.  764,  89  Pac.  1090 ; 
Baines  v.  Babcock,  95  Cal.  581,  29 
Am.  St.  Eep.  158,  30  Pae.  776,  27  Pac. 
674. 

Georgia.  Harrell  v.  Blount,  112  Ga. 
731,  38  S.  E.  56. 

niiuois.  Edwards  v.  Schillinger, 
245  111.  231,  33  L.  E.  A.  (N.  S.)  895, 
137  Am.  St.  Eep.  308,  91  N.  E.  1048, 
affi'g  148  III.  App.  287;  Singer  v. 
Hutchinson,  183  111.  606,  75  Am.  St. 
Eep.  133,  56  N.  E.  388,  afe'g  83  111. 
App.  675;  Siegel  v.  A.  H.  Andrews  & 
Co.,  181  111.  350,  54  N.  E.  1008,  afC'g 
78  111.  App.  611;  Coleman  v.  Howe, 
154  111.  458,  45  Am.  St.  Eep.  133,  39 
N.  E.  725. 

Kentucky.  Williams  v.  Chamber- 
lain, 29  Ky.  L.  Eep.  606,  94  S.  W.  29. 

Minnesota.  Dwinnell  v.  Minneapo- 
lis Eire  &  Marine  Mut.  Ins.  Co.,  97 
Minn.  340,  106  N.  W.  312. 

Missouri.  Meyer  v.  Euby-Trust 
Mining  &  Milling  Co.,  192  Mo.  162,  90 
S.  W.  821;  Eogers  v.  Yoder,  198  Mo. 
App.  27,  195  S.  W.  50. 

Ifevada.  Thompson  v.  Eeno  Sav. 
Bank,  19  Nev.  242,  3  Am.  St.  Eep.  883, 
9  Pae.  121. 

New  Jersey.  Wolcott  v.  Waldstein, 
Sfi  N.  J.  Eq.  63,  97  Atl.  951. 

North  Carolina.  Cooper  v.  Adel  Se- 
curity Co.,  127  N.  C.  219,  37  S.  E. 
216. 

Ohio.  Smith  V.  Johnson,  57  Ohio 
St.  486,  49  N.  E.  693. 

Oregon.  Sargent  v.  American  Bank 
&  Trust  Co.,  80  Ore.  16,  154  Pae.  759, 
rehearing  denied  156  Pac.  431;  Ship- 
man  V.  Portland  Const.  Co.,  64  Ore.  1, 
128  Pae.  989;  Brundage  v.  Monumen- 
tal Gold  &  Silver  Min.  Co.,  12  Ore. 
322,  7  Pac.  314. 

South  Carolina.  Haslett's  Ex'rs  «. 
Yv'otherspoon,  1  Strobh.  Eq.  209. 

Virginia.  Mountain  Lake  Land  Co. 
V.  Blair,  109  Va.  147,  63  S.  E.  751. 


Wisconsin.  Pierce  v.  Milwaukee 
Const.  Co.,  38  Wis.  253. 

"The  liability  of  a  stockholder  for 
unpaid  subscriptions  is  several  and 
not  joint,  and  the  creditor  is  not 
bound  to  settle  up  the  affairs  of  the 
corporation  in  order  to  obtain  his 
dues.  A  creditor  of  a  corporation 
seeking  ^satisfaction  of  his  debt  need 
look  no  further  than  to  find  a  sol- 
vent stockholder  who  is  liable  for  it, 
and  he  sustains  no  relation  to  the 
corporation  which  requires  him  to  ad- 
just equities  between  stockholders  or 
between  the  corporation  and  others." 
Edwards  v.  Schillinger,  245  111.  231, 
33  L.  E.  A.  (N.  S.)  895,  137  Am.  St. 
Eep.  308,  91  N.  E.  1048,  afe'g'l48  111. 
App.  227. 

"Each  subscriber  is  liable  for  the 
unpaid  balance  of  his  own  subscrip- 
tion, but  not  for  that  orf  the  other 
subscribers."  Hequembourg  v.  Ed- 
wards, 155  Mo.  514,  56  S.  W.  490. 

"A  creditor  is  not  limited  in  his 
recovery  to  the  amount  represented 
by  the  proportion  which  the  defend- 
ant's unpaid  subscription  bears  to  all 
unpaid  subscriptions.  He  may  sue  any 
one  stockholder  and  recover  from  him 
his  total  debt,  provided  it  does  not 
exceed  the  amount  of  the  defendant's 
liability  for  subscription."  Blood  v. 
Serena  Land  &  Water  Co.,  150  Cal. 
764,  89  Pac.  1090. 

"The  liability  being  joint  and  sev- 
eral, and  each  stockholder  being  liable 
only  to  the  extent  of  his  unpaid  sub- 
scription, it  is  wholly  immaterial 
whether  all  of  the  stockholders,  who 
have  not  paid  their  stock  in  full,  or 
only  a  limited  number  of  them,  or 
only  one  of  them,  is  sought  to  be  held 
liable  by  a  creditor.  The  fact  that 
one  who  has  thus  been  called  on  to 
respond  has  a  remedy  against  the 
other  stockholders  for  contribution,  is 
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ers.**  It  has  been  held,  therefore,  that  each  stockholder  is  liable  for 
the  full  amount  due  on  his  stock,  if  its  collection  is  necessary  for 
the  payment  of  debts  of  the  corporation,  notwithstanding  the  fact 
that  some  of  the  stockholders  aj*e  insolvent,  and  nothing  at  all  can 
be  collected  from  them ;  *''  or  though  some  of  them  axe  nonresidents 
^nd  hence  beyond  the  jurisdiction  of  the  court,**  or  are  non  sui 
juris,*'  or  though  the  liability  of  some  of  the  stockholders  has  been 


no  defense  to  an  action  by  the  credi- 
tor against  him."  Meyer  v.  Ruby- 
Trust  Mining  &  Milling  Co.,  192  Mo. 
162,  90  S.  W.  821. 

Judgment  should  be  rendered 
against .  a  subscriber  on  this  basis, 
with  provision  for  the  issuance  of  ex- 
ecutions for  each  stockholder's  pro 
rata  share  in  the  first  instance,  and 
then  for  the  issue,  on  order  of  court, 
of  subsequent  successive  executions 
for  such  additional  pro  rata  amounts 
or  assessments  as  may  be  necessary  by 
reason  of  failure  to  collect  from  insol- 
vent stockholders.  Dwinnell  v.  Min- 
neapoli;S  Fire  &  Marine  Mut.  Ins.  Co., 
97  Minn.  340,  106  N.  W.  312. 

The  failure  of  the  corporation  to 
enforce  the  liability  of  one  of  its  offi- 
cers on  an  alleged  subscription  tor  the 
preferred  stock  is  no  defense  to  an  ac- 
tion to  enforce  the  liability  of  an- 
other subscriber,  where  the  full 
amount  of  preferred  stock  authorized 
has  been  subscribed  and  is  outstand- 
ing in  the  names  of  original  subscrib- 
ers without  such  subscription.  Brown 
V.  AUebaeh,  166  Fed.  488. 

See  also  §  571,  supra. 

As  to  -the  statutory  liability,  see 
§4141  et  seq.,  infra. 

«  See  §  4102,  infra. 

WHolcombe  v.  Trenton  "White  City 
Co.,  80  N.  J.  Eq.  122,  82  Atl.  618, 
aff'd  82  N.  J.  Eq.  364,  91  Atl.  1069; 
See  V.  Heppenheimer,  69  N.  J.  Eq.  36, 
61  Atl.  843;  Haslett's  Ex'rs  v.  Woth- 
erspoon,  1  Strobh.  Eq.   (S.  C.)   2Q9. 

Impossibility  orf  collection  as  to 
some  subscribers  is  not  a  defense  at 


law  to  the  liability  of  the  others. 
Brown  V.  AUebaeh,  166  Fed.  488. 

Insolvent  stockholders  are  not  nec- 
essary parties  to  a  suit  by  a  trustee 
in  bankruptcy  to  collect  unpaid  sub- 
scriptions. Edwards  v.  Schillinger, 
245  111.  231,  33  L.  E.  A.  (N.  S.)  895, 
137  Am.  St.  Eep.  308,  91  N.  E.  1048, 
afE'g  148  111.  App.  227. 

Insolvent  stockholders  may  be  ex- 
cluded in  levying  assessments  on 
delinquent  stockholders.  John  W. 
Cooney  Co.  v.  Arlington  Hotel  Co.,  — 
Del.  Ch.  — ,  101  Atl.  879. 

The  insolvency  of  certain  stockhold- 
ers may  be  established  prima  facie  by 
a  return  of  nulla  bona  against  them, 
for  the  purpose  of  determining  the 
propriety  of  an  additional  assessment 
against  solvent  stockholders.  Leman 
v.  Teter,  169  111.  App.  503. 

48Holcombe  v.  Trenton  White  City 
Co.,  80  N.  J.  Eq.  122,  82  Atl.  618, 
aff'd  82  N.  J.  Eq.  364,  91  Atl.  1069; 
See  V.  Heppenheimer,  69  N.  J.  Eq. 
36,  61  Atl.  843. 

The  whole  of  an  assessment  may  be 
made  against  delinquent  stockholders 
within  the  jurisdiction,  with  a  right 
to  those  who  pay  to  enforce  contribu- 
tion against  the  others.  If  there  is 
but  one  stockholder  within  the  juris- 
diction, and  the  amount  unpaid  on  his 
subscription  is  sufficient  to  pay  all  the 
creditors  and  expenses,  the  whole 
burden  may  be  imposed  on  him.  John 
W.  Cooney  Co.  v.  Arlington  Hotel 
Co.,  —  Del.  Ch.  — ,  101  Atl.  879. 

49  The  burden  must  be  borne  by 
those  who  are  sui  juris.    Holcormbe  v. 
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collected  only  in  part  under  compromises  made  in  good  faith ;  ^o 
that  creditors  may  sue  to  reach  the  amount  due  from  particular 
stockholders,  without  proceeding  against  other  stockholders  who  are 
also  liable,  or  making  them  parties,^^  and  that  it  is  error  to  enter  a 
joint  or  a  joint  and  several  decree  against  all  of  the  stockholders.^^ 

§  4100.  —  Extent  of  liability  in  general.  Stockholders  are  liable 
for  a  balance  remaining  unpaid  on  their  stock  in  a  suit  by  or  for  the 
benefit  of  creditors  of  the  corporation  to  such  extent,  and  only  to 
such  extent,  as  payment  may  be  necessary  for  satisfying  the  debts  *^ 


Trenton  White  City  Co.,  80  N.  J.  Eq. 
122,  82  Atl.  618,  aff'd  82  N.  J.  Eq. 
364,  91  Atl.  1069. 

60  Brown  v.  Allebach,  166  Fed.  488. 

61  See  §4127,  infra.. 

62  In  re  Phcenix  Hardware  Co.,  249 
Fed.  410. 

A  joint  judgment  cannot  be  ren- 
dered against  several  .subscribers  al- 
though they  are  joined  as  defendants 
in  a  single  suit  and  answer  jointly. 
Shipman  v.  Portland  Const.  Co.,  64 
Ore.  1,  128  Pae.  989. 

B3  United  States.  Scovill  v.  Thayer, 
105  TJ.  S.  143,  26  L.  Ed.  968;  In  re 
Canister  Co.,  248  Fed.  587;  Kirkpat- 
rick  V.  American  Alkali  Co.,  140  Fed. 
186, 135  Fed.  230;  In  re  Crystal  Spring 
Bottling  Co.,  96  Fed.  945. 

Arkansas.  Davis  v.  Scott,  129  Ark. 
226,  195  S.  W.  383;  Fletcher  v.  Bank 
of  Lonoke,  71  Ark.  1,  69  S.  W.  580. 

California.  Hunt  v.  Sharkey,  20 
Cal.  App.  690,  130  Pac.  21. 

Kansas.  West  v.  Topeka  Sav.  Bank, 
66  Kan.  524,  63  L.  E.  A.  137,  97  Am. 
St.  Eep.  385,  72  Pae.  252. 

Louisiana.  In  re  New  Iberia  Cot- 
ton Mills  Co.,  113  La.  404,  37  So.  8; 
Jackson  Fire  &•  Marine  Ins.  Co.  v. 
Walle,  105  La.  89,  29  So.  503;  Bel- 
knap V.  Adams,  49  La.  Ann.  1350,  22 
So.  382.  See  also  Dilzell  Engineering 
&  Construction  Co.  v.  Lehmann,  120 
La.  273,  45  So.  138. 

Minnesota.  In  re  Minnehaha  Driv- 
ing Park  Ass 'n,  53  Minn.  423,  55  N. 
W.  598. 


Missouri.  Meyer  v.  Euby-Trust 
Mining  &  Milling  Co.,  192  Mo.  162,  90 
S.  W.  821. 

New  Jersey.  Gilson  v.  Appleby,  80 
N.  J.  L.  542,  77  Atl.  1084,  aff'd  82  N. 
J.  L.  400,  81  Atl.  724;  McDermott  v. 
Woodhouse,  87  N.  J.  Eq.  615,  101  Atl. 
375,  rev'g  judgment  87  N.  J.  Eq. 
124,  99  Atl.  103;  Holcombe  v.  Tren- 
ton White  City  Co.,  80  N.  J.  Eq.  122, 
82  Atl.  618,  aff'd  82  N.  J.  Eq.  364,  91 
Atl.  1069;  Cumberland  Lumber  Co.  v. 
Clinton  Hill  Lumber  Mfg.  Co.,  57  N. 
J.  Eq.  627,  42  Atl.  585;  Wetherbee  v. 
Baker,  35  N.  J.  Eq.  501. 

New  York.  McNelus  v.  Stillman, 
172  App.  Div.  307,  158  N.  Y.  Supp. 
428. 

Oregon.  Sargent  v.  Waterbury,  83 
Ore.  159,  161  Pac.  443,  rehearing  de- 
nied 163  Pac.  416. 

Pennsylvania.  Swearingen  v.  Se- 
wickley  Dairy  Co.,  198  Pa.  68,  53  L. 
E.  A.  471,  47  Atl.  941. 

Texas.  Cole  v.  Adams,  19  Tex.  Civ. 
App.  507,  49  S.  W.  1052. 

Washington.  Eea  v.  Eslick,  87 
Wash.  125,  151  Pac.  256;  Beddow  v. 
Hiiston,  65  Wash.  585,  118  Pac.  752; 
Grady  v.  Graham,  64  Wash.  436,  36 
L.  E.  A.  (N.  S.)  17'7,  116  Pac.  1098. 

Where  the  corporation  is  dissolved 
a  receiver  cannot  collect  the  entire 
amount  due  unless  the  amount  owing 
by  all  solvent  stockholders  is  neces- 
sary to  discharge  the  corporate  debts. 
McNelus  V.  Stillman,  172  N.  T.  App, 
Div.  307,  158  N.  Y.  Supp.  428. 
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of  the  corporation,  together  with  the  interest  and  the  eosts.^*  Be- 
fore stockholders  can  be  held  liable,  therefore,  the  existence  of  a 
valid  ^*  debt  or  debts  due  by  the  corporation,  which  the  collection  of 
the  subscription  is  intended  to  liquidate,  must  be  shown.^^  The  debt 
must  be  an  existing  one,  and  not  merely  a  future  contingent  lia- 
bility ;  ^"^  and  if  it  is  secured,  the  creditor  may  be  required  to  exhaust 
his  security  before  proceeding  against  the  stockholders.^* 

As  a  rule,  it  must  also  appear  that  the  other  assets  of  the  corpora- 
tion have  been  or  are  being  collected,  and  are  insufficient  to  pay  its 
debts.^^    But  it  has  been  held  that  where  the  subscription  is  payable 


B4See  §4101,  ipfra. 

55  The  liability  cannot  be  enforced 
for  the  purpose  of  paying  a  judgment 
based  on  an  indebtedness  which  the 
corporation  had  no  right  to  contract. 
Leighton  V.  Leighton  Lea  Ass'n,  74 
N.  Y.  Misc.  229,  131  N.  T.  Supp.  561. 

A  final  judgment  founded  on  tort 
is  sufficient  to  form  the  basis  of  a 
creditor's  suit  to  reach  unpaid  sub- 
scriptions. In  re  Putman,  193  Fed. 
464. 

See  also  §  4163  et  seq.,  infra. 

56  Tichenor  v.  Williams  Block  Pave- 
ment Co.,  116  Ga:  .303,  42  S.  E.  505; 
Kell;y  V.  Killian,  133  III.  App.  102; 
Hess  V.  Trumbo,  27  Ky.  L.  Eep.  320, 
84  S.  W.  1153;  American  Spirits  Mfg. 
Co.  V.  Eldridge,  209  MasB.  590,  95  N. 
E.  942. 

"Unpaid  balances  on  subscriptions 
cannot  be  collected  unless  there  is  a 
necessity  therefor  to  pay  debts  or 
in  equalizing  stockholder^  in  the  dis- 
tribution of  the  assets  on  winding  up 
the  corporation."  Simmons  v.  Tay- 
lor, 106  Tenn.  729,  63  S.  W.  1123. 

^1 X  receiver  will  not  be  permitted 
to  call  in  unpaid  subscriptions  to  pro- 
vide a  fund  to  meet  corporate  obli- 
gations which  will  probably  arise "  in 
the  future,  as  where  it  appears  that 
the  corporation  will  probably  break 
a  certain  contract  at  some  future, 
time,  and  that  it  will,  after  its  surety 
has  settled  for  the  resulting  damage, 
owe  said  surety  the  amount  so  paid. 


Tichenor  v.  Williams  Block  Pave- 
ment Co.,  116  Ga.  303,  42  S.  E.  505. 

68  Vaughn  V.  Alabama  Nat.  Bank, 
143  Ala.  572,  5  Ann.  Gas.  665,  .42  So. 
64. 

59  In  re  Crystal  Spring  Bottling  Co., 
96  Fed.  945;  Simmons  v.  Taylor,  106 
Tenn.  729,  63  S.  W.  1123. 

"The  fund  thus  to  be  acquired  is 
in  the  nature  of  a  reserve,  to  be 
called  in  and  applied  when  the  other 
assets  of  the  bank  are  exhausted  and 
a  balance  of  indebtedness  remains  un- 
paid." Sargent  v.  "Waterbury,  83 
Ore.  159,  161  Pac.  443,  rehearing  de- 
nied 163  Pac.  416. 

The  stockholders  who  may  be  liable 
upon  their  subscriptions  are  entitled 
to^  have  the  assets  of  the  company  dis- 
posed, of  and  applied  to  the  payment 
of  its  debts  before  they  are  'called 
upon  to  contribute  anything  towards 
such  payment.  Kirkpatriek  v.  Amer- 
ican Alkali  Co.,  140  Fed.  186,  135 
Fed.  230. 

"The  assets  of  the  corporation  and 
its  total  indebtedness  must  be  brought 
inta  the  account,  for  until  they  are 
ascertained  neither  the  amount  of 
money  required  to  satisfy  the  credi- 
tors of  the  corporation  nor  the  pro- 
portion of  the  sum  required  to  be 
paid  by  each  stockholder  can  be  as- 
certained. Weatherbee  v.  Baker,  35 
N.  J.  Eq.  501.  -Quoted  with  approval 
in  Kirkpatriek  v.  American  Alkali 
Co.,  135  Fed.  230, 
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immediately  and  absolutely,  and  not  upon  call  or  as  needed,  a  re- 
ceiver directed  by  the  decree  appointing  him  to  collect  it  is  not  obliged 
to  show,  in  order  to  make  out  a  prima  facie  case  for  the  recovery 
of  the  full  amount  due,  that  all  of  it  is  needed  to  pay  the  corporate 
debts.®"  And,  of  course,  one  who  buys  stock  from  an  existing  corpo- 
ration is  absolutely  liable  for  the  full  amount  of  the  agreed  price,*^ 
The  fact  that  a  receiver  has  made  an  unlawful  settlement  of  a  claim 
in  favor  of  the  corporation  against  one  of  its  officers  is  no  defense 
to  an  action  by  him  to  enforce  the  liability  of  a  stockholder  on  his 
subscription.^ 

In  some  jurisdictions  it  is  hdd  that  the  stockholder  may  properly 
be  decreed  to  be  liable  for  the  full  amount  due  upon  his  subscrip- 
tion ;  ®^  but  payment  of  the  judgment  recognizing  such  liability  should 
be  enforced  only  to  the  extent  necessary  to  discharge  the  debts  and 
expenses,  and  the  judgment  decreed  to  be  satisfied  upon  payment 
of  that  amount.®*    And  it  has  also  been  held  that  it  is  proper  to  ren- 


An  application  by  the  receiver  for 
the  levy  of  an  assessment  ia  prema- 
ture where  it  appears  that  he  has 
made  no  effort  to  dispose  of  certain 
assets  of  the  company  which  are  normi- 
nally  worth  a  large  sum.  Kirkpatrick 
V.  American  Alkali  Co.,  135  Fed.  230. 

Where  the  receiver  has  no  assets  for 
the  prosecution  of  a  disputed  claim, 
and  the  stockholders  have  not  as- 
serted its  validity  or  indemnified  him 
against  the  expenses  of  a  suit,  he  will 
not  be  required  to  prosecute  it  before 
the  court  will  order  an  assessment. 
Cumberland  Lumber  Co.  v.  Clinton 
Hill  Lumber  &  Manufacturing  Co.,  64 
N.  J.  Eq.  517,  54  Atl.  450. 

Where  stockholders  have  paid  the 
full  amount  called  for  by  their  con- 
tracts, any  further  liability  on  {heir 
part  to  creditors  is  secondary,  and 
cannot;  be  resorted  to  until  the  prop- 
erty of  the  corporation  has  been  ex- 
hausted. Dickinson  v.  Kline,  96  Neb. 
435,  148  N.  W.  141. 

A  bill  filed  by  a  receiver  in  behalf 
of  a  judgment  creditor  against  stock- 
holders is  not  premature  because  all 
the  corporate  debts  have  not  been 
ascertained,      McBryan    V.    Universal 


Elevator  Co.,  130  Mich.  Ill,  97  Am. 
St.  Bep.  453,  89  N.  W.  683. 

That  a  creditor  must  exhaust  his 
remedies  against  the  corporation  be- 
fore he  can  sue  stockholders,  see' 
§  4129,  infra. 

60  Philadelphia  &  Gulf  S.  S.  Co.  v. 
Pechin,  61  Pa.  Super.  Ct.  401;  Phila- 
delphia &  Gulf  S.  S.  Co.  V.  Clark,  59 
Pa.  Super.  Ct.  415. 

61  Sargent  v.  Waterbury,  83  Ore. 
159,  161  Pae.  443,  rehearing  denied 
163  Pac.  416. 

62  Brown  v.  AUebach,  166  Fed.  488. 

63  Jackson  Fire  &  Marine  Ins.  Co. 
V.  Walle,  105  La.  89,  29  So.  503.  See 
also  Cole  v.  Adams,  19  Tex.  Civ.  App. 
507,  49  S.  W.  1052. 

61  Jackson  Fire  &  Marine  Ins.  Co. 
V.  Walle,  105  La.  89,  29  So.  503. 

The  fact  that  the  judgment  against 
each  of  the  stockholders  determines 
the  amount  for  which  each  is  liable  to 
creditors,  does  not  authorize  the  re- 
ceiver to  collect  more  from  each  than 
the  demands  of  creditors  and  the  cost 
of  the  receivership  proceedings  may 
require.  Cole  v.  Adams,  19  Tex.  Civ. 
App.  507,  49  S.  W.  1052, 
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der  judgment  against  each  stockholder  for  the  immediate  payment 
of  the  remainder  of  his  subscription  in  full,  where  there  are  no  assets 
except  unpaid  subscriptions  which  are  less  in  amount  than  the  debts 
of  the  corporation:®*  If  more  than  his  just  share  is  collected  from 
any  stockholder,  he  is  entitled  to  have  the  excess  refunded.** 

A  decree  appointing  a  receiver  for  an  insolvent  corporation  can- 
not authorize  him  to  compromise,  in  his  discretion,  with  stockhold- 
ers with  regard  to  the  .payment  of  their  subscriptions,  especially 
when  all  the  stockholders  are  not  parties  to  the  proceeding.®'' 

It  has  been  held  that  a  direction  to. receivers  to  collect  subscrip- 
tions from  such  stockholders  as  in  the  receivers'  opinion,  are  "legally 
liable"  is  not  a  delegation  of  the  court's  equitable  powers,  but  a 
mandatory  direction  to  them  not'  to  proceed  against  any  apparent 
debtor  where  investigation  has  developed  that  he  has  a  legal  defense 
which  would  defeat  recovery.*' 

§  4101.  —  Liability  for  interest  and  costs.  As  we  have  seen,  the 
liability  of  a  subscriber  to  stock  for  interest  on  the  amount  of  his  sub- 
scription is  the  same  as  in  the  case  of  any  other  contract  to  pay 
money,  where  there  is  no  express  stipulation  or  agreeujent  on  the 
subject,*^  and  this  is  equally  true  when  such  liability  is  sought  to  be 
enforced  by  or  for  the  benefit  of  corporate  creditors.'"'  Interest  is 
recoverable  from  the  day  the  subscriber  was  placed  in  default,''^ 
which  is  generally  held  to  be  the  date  when  the  particular  call  is 

65  Carnahan  v.  Campbell   (Ind.),  59  Itors'     suit.      Florsheim     v.     Illinois 

N.  E.  1054.  Trust   &  Savings  Bank,  192   111.   382, 

66Foote  V.  Glenn,  52  Fed.  529.  61  N.  E.  491,  aff'g  93  111.  App.  297. 

If  a  receiver  collects  from  a  stock-  "Where  there  is  no  express  prom- 
holder  more  than  is  necessary  to  pay  ise  to  pay  interest  it  is  recoverable 
the  debts  and  costs  of  administration  upon  the  theojy  that  it  is  damages  for 
and  to  equalize  the  rights  and  liabil-  the  retention  oi  money  due  and  un- 
ities of  stockholders,  he  is  bound  to  paid."  Enright  v.  Heckscher, ■  240 
restore  such  excess.    In  re  New  Iberia  Fed.  863. 

Cotton  Mills  Co.,  113  La.  404,  37  So.  See  also  Leighton  v.  Leightori  Lea 

8;  Jackson  Fire  &  Marine  Ins.  Co.  v.  Ass'n,  122  N.  Y.  Supp.   139,  constru- 

Walle,  105  La.  89,^  29  So.  503.  ing  the  provisions  of  the  constitution 

6'?  Chandler   v.   Brown,    77   111.   338.  of  a  building  and  loan  association  as 

Compare  Hambleton  v.  Glenn,  72  Md.  to  interest. 
331,  20  Atl.  115.  ''1  Priest  v.  Glenn,  51  Fed.  400;  Lig- 

68  Graves  v.  Denny,  15  Ga.  App.  718,  gett  v.  Glenn,  51  Fed.  381,  rev  'g 
84  S.  E.  187.  judgment  47  Fed.  472 ;  Jackson  Fire 

69  See  §  689,  supra.  &  Marine  Ins.  Co.  v.  Walle,  105  La. 

70  A  stockholder  is  liable  for  inter-  89,  29  So.  503;  See  v.  Heppenheimer, 
'est  on  the  amount  found  to  be   due  69  N.  J.  Eq.  36,  87,  61  Atl.  843. 
from  him  by  the  decr&e  in  a  cred-  * 
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payable.''^  If  the  subscription  is  payable  in  instalments  at  fixed  times 
so  that  no  call  is  necessary,  the  instalments  bear  interest  from  the 
time  they  become  due,  and  such  interest  may  be  collected  by  the 
creditor.'^ 

Persons  to  whom  stock  has  been  issued  as  a  gratuity  or  for  prop- 
erty at  an  overvaluation,  are  liable  for  interest  on  the  amount  re- 
garded as  unpaid  ''*  from  the  date  when  it  should  have  been  paid, 
which  has  been  held  by  different  courts  .to  be  the  date  when  the 
stock  was  issued,'*  the  date  when  the  action  against  the  stockholder 
was  begun,''*  or  the  date  of.  a  judgment  against  him.'"  "Where  the 
liability  is  enforced  by  means  of  an  assessment  in  receivership  piK)- 
ceedings,  creditors  who  have  proved  their  claims  are  entitled  to  in- 
terest thereon  if  the  assets,  including  the  stockholders'  liability,  are 
sufficient  to  pay  it.''*  But  the  contrary  is  true  in  equity  where  the 
corporate  assets,  including  the  stock  liability,  are  less  than  its  in- 
debtedness.''® The  stockholders  are  also  liable  for  the  costs  and  ex- 
penses of  administering,  the  estate  under  such  circumstances,  inelud- 


T2  Priest  V.  Glenn,  51  Fed.  400;  Lig- 
,gett  V.  Glegn,  51  Fed.  381,  rev'g 
judgment  47  Fed.  472. 

73 Hawkins  v.  Citizens'  Inv.  Co., 
38  Ore.  544,  64  Pao.  320.  "  See  also 
§  689,  supra. 

74  Where  a  stockholder  delivers  his 
stock  to  the  corporation  in  considera- 
tion  of  a  credit  on  a  note  for  which 
it  is  held  aa  collateral,  and  the  trans- 
action is  held  void  3S  to  creditors,  he 
is  liable  for  interest  on  the  amount 
of  the  credit  at  the  rate  fixed  by  the 
note.  Fitzpatriek  v.  McGregor,  133 
6a.  332,  25  L.  E.  A.  (N.  S.)  50,  65 
S.  E.  859. 

7BEnright  v.  Heekscher,  240  Fed. 
863;  Sullivan  v.  Farnsworth,  132  Tenn. 
691,  179  S.  W.  317;  Shaw  v.  Gilbert, 
111  Wis.  165,  86  N.  W.  188. 

76  See  dictum  to  this  effect  in  Union 
Pae.  R.  Co.  v.  Blair,  48  Utah  38,  156 
Pae.  948. 

77  A  stockholder  who  in  good  faith 
controverts  his  liability  to  pay  for 
stock  issued  to  him  for  worthless 
property  is  liable  for  interest  only 
from  the  date  of  the  judgment.  This 
is  ^particularly  true  under  the  Oregon 


statute  relating  to  the  recovery  of 
interest  on  judgments  for  the  payment 
of  money.  Sargent  v.  American  Bank 
&  Trust  Co.,  80  Ore.  16,  154  Pae.  759, 
rehearing  denied  156  Pae.  431. 

78  John  W.  Cooney  Co.  v.  Arling- 
ton Hortel  Co.,  —  Del.  Ch.  — ,  101  Atl. 
879;  See  v.  Heppenheimer,  69  N.  J. 
Eq.  36,  61  Atl.  843. 

Interest  on  the  claims  of  creditors 
is  to  be  included  in  determining  the 
amount  to  be  assessed.  Holcombe  v. 
•Trenton  "White  City  Co.,  80  N.  J.  Eq. 
122,  82  Atl.  618,  aft'd  82  N.  J.  Eq. 
364,  91  Atl.  1069;  See  v.  Heppenhei- 
mer, 69  N.  J.  Eq.  36,  88,  61  Atl.  843; 
Cumberland  Lumber  Co.  v.  Clinton 
Hill  Lumber  Co.,  64  N.  J.  Eq.  521,  54 
Atl.  452. 

79  "Where  the  a?sets  of  a  corpora- 
tion, including  stock  liability,  are  less 
than  its  .indebtedness,  and  it  passes 
into  the  control  of  a  court  of  chan- 
cery for  administration  of  its  assets 
and  for  dissolution,  the  general  rule 
is  that  interest  is  not  allowable  on 
the  claims  against  the  fund.  The  de- 
lay in.  distribution  is  the  act  of  the 
law."      Hence    interest   will    be   al- 
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ing  counsel  fees  and  legal  expenses  in  suits  against  stockholders,  and 
the  compensation  of  the  receiver,  which  inay  be  taken  into  account 
in  fixing  the  amount  of  thd  assessment.*'* 

§  4102.  —  Contribution  a;mong  stockholders.  When  several  stock- 
holders are  indebted  to  a  corporation  on  account  of  unpaid  subscrip- 
tions, and  one  of  them  is  compelled  to  pay  more  than  his  proportion 
to  or  for  the  benefit  of  creditors,  he  is  entitled  to  contribution  from 
the  others ;  *^  and  this  is  equally  true  although  the  latter  are  non- 


lowed  only  to  the  time  of  the  filing  In  Berry  v.  Eood,  225  Mo.  85,  123 


of  the  bill.  Gillett  v.  Chicago  Title  & 
Trust  Co.,  230  111.  373,  82  N.  E.  891. 

80  United  States.  RosofE  v.  Gilbert 
Transp.  Co.,  221  Fed.  972. 

Delaware.  John  W.  Cooney  Co.  v. 
Arlingtfm  Hotel  Co.,  • —  Del.  Ch.  — , 
101  Atl.  879. 

Louisiana.  In  re  New  Iberia  Cot- 
ton Mill^  Co.,  113  La.  404,  37  So.  8; 
Jackson  Fire  &  Marine  Ins.  Co.  v. 
Walle,  105  La.  89,  29  Sd.  503. 

Missouri.  Berry  v.  Eood,  225  Mo. 
85,  123  S.  "W.  888. 

New  Jersey.  McDeriaott  v.  Wood- 
house,  87  N.  J.  Eq.  615,  101  Atl.  375, 
.  rev'g  judgment  87  N.  J.  Eq.  124,  99 
Atl.  103;  Woleortt  v.  Waldstein,  86  N. 
J.  Eq.  63,  97  Atl.  951;  Holcombe  v. 
Trenton  White  City  Co.,  80  N.  J.  Eq. 
122,  82  Atl.  618,  afC'd  82  N.  J.  Eq. 
364,  '91  Atl.  1069;  Honeyman  v. 
Haughey  (N.  J.  Eq.),  66  Atl.  582;  See 
V.  Heppenheimer,  69  N.  J.  Eq.  36,  88 
61  Atl.  843;  Cumberland  Lumber  Co. 
V.  Clinton  Hill  Lumber  Co.,  64  N.  J. 
Eq.  521,  54  Atl.  452;  Cumberland 
Lumber  Co.  v.  Clinton  Hill  Lumber 
Mfg.  Co.,  57  N.  J.  Eq.  627,  42  Atl. 
585. 

Texas.  Cole  v.  Adams,  19  Tex.  Civ. 
App.  507,  49   S.   W.'  1052. 

Washington.  Eea  v.  Esliek,  87 
Wash.  125,  151  Pac.  256;  Beddow  v. 
Httstom,  65  Wash.  585,  118  Pao.  752. 

An  allowance  may  be  made  for  fu- 
ture expenses  of  the  receivership.  Eo- 
sofe  V.  Gilbert  Transp.  Co.,  221  Fed. 
972. 


S.  W.  888,  half  the  costs  and  ex- 
penses of  the  receivership  were  taxed 
against  the  creditor  who  instituted 
the  proceedings'  solely  far  his  own 
benefit,  and  whose  claim  was  disal- 
lowed. 

81  United  States.  Allen  v.  Fair- 
banks, 45  Fed.  445,  40  Fed-  188. 

Delaware.  John  W.  Cooney  Co.  v. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl;  879. 

Georgia.  Harrell  v.  Blount,  112  Ga. 
711,  38  S.  E.  56;  Graves  v.  Denny,  15 
Ga.  App.  718,  84  S.  E.  187. 

Illinois.  Singer  v.  Hutchinson,  183 
111.  606,  75  Am.  St.  Eep.  133,  56  N.  E. 
SS8  ;  Coleman  v.  Howe,  154  111.  458, 
45  Am.  St.  Rep.  133,  39  N.  E.  725; 
Young  V.  Farwell,  139  HI.  326;  Win- 
eock  V.  Turpin,  96  111.  135;  Siegel  v. 
Fish,  129  111.  App.  319. 

Iowa.  Esgen  v.  Smith,  113  Iowa  25, 
84  N.  W.  954. 

Kentucky.  Williams  v.  Chamber- 
lain, 29  Ky.  L.  Eep.  606,  94  S.  W. 
29. 

Massachusetts.  Putnam  v.  Misochi, 
189  Mass.  421,  109  Am.  St.  Eep.  648,  4 
Ann.  Cas.  733^  75  N.  E.  956. 

Missouri.  Meyer  v.  Euby-Trust 
Mining  &  Milling  Co.,  192  Mo.  162,  90 
S.  W.   821. 

New  Jersey.  Holcombe  v.  Tren- 
ton White  City  Co.,  80  N.  J.  Eq.  122, 
82  Atl.  618,  aff'd  82  N.  J.  Eq.  364,  91 
Atl.  1069;  See  v.  Heppenheimer,  69  N. 
J.  Eq.  36,  61  Atl.  843. 

New  York,     ftraeber  v.  Ehrgott,  — 
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residents  of  the  state.'^  The  right  to  contribution  may  be  enforced 
against  the  estate  of  a  deceased  stoekholder,*^  since  his  liability  sur- 
vives.** The  parties  may  control  this  right  by  contract,  however,** 
and  contribution  will  never  be  enforced  when  it  would  be  inequita- 
ble.»6 

The  remedy  to  enforce  contribution  as  between  stockholders  is  in 
equity,  in  the  absence  of  any  statute  prescribing  a  special  remedy. 
A  stockholder  who  is  made  a  defendant  to  a  creditors'  bill  to  reach 
his  unpaid  subscription  may  file  a  cross  bill,  and  bring  in  any  stock- 
holders who  are  not  parties  thereto,  and  enforce  contributions  from 
them  in  that  suit.*''     Or,  after  having  been  compelled  to  pay  more 


App.   Div.   — ,    169    N.   Y.    Supp.    32. 

North  Caiolina.  Cooper  v.  Adel 
Security  Co.,  127  N.  C.  219,  37  S.  E. 
216. 

Virginia.  Mountain  Lake  Land  Co. 
V.  Blair,  109  Va.  147,  63  So.  751. 

"The  neglect  of  a  subscriber  for 
stock  to  pay  for  it  in  full  is  not  a 
tort,  which  deprives  him  of  his  right 
to  contribution,  but  it  leaves  him  in 
the  position  of  a  surety,  who  is  lia- 
ble for  a  debt  equally  with  other 
sureties."  Putnam  v.  Misochi,  189 
Mass.  421,  109  Am.  St.  Rep.  648,  A 
Ann.  Cas.  733,  75  N.  E.  956. 

A  stockholder  is  not  barred  from 
seeking  contribution  from  fellow 
stockholders  merely  because  he  has 
made  no  demand  for  reimbursement 
upon  the  corporation  and  has  taken  no 
action  against  it  as  authorized  by 
statute.  Putnam  v.  Misochi,  189 
Mass.  421,  109  Am.  St.  Eep.  648,  4 
Ann.  Gas.  733,  75  N.  E.  956. 

Where  a  loan  to  a  corporation  is  se- 
cured by  an  assignment  of  subscrip- 
tions, and  the  subscribers  agree  to 
pay  the  amount  of  their  subscriptions 
to  the  lender,  subscribers  who  pay  a 
judgment  for  the  amount  of  the  loan 
may  enforce  contribution  against  the 
remaining  stockholders  who  were  par- 
ties to  the  agreement  though  the  cor- 
poration be  solvent.  It  is  not  neces- 
sary in  such  action  that  the  corpo- 
ration   be    made    a   party.      Hart    v. 


Sickles,  45  N.  T.  Misc.  174,  91  N.  T. 
Supp.  897.  See  also  Hinshaw  v.  Aus- 
tin, 64  Kan.  460,  67  Pac.  882. 

As  to  the  statutory  liability  of 
stockholders,  see  §  4141  et  seq!,  infra. 

82  Allen  v.  Fairbanks,  45  Fed.  445, 
40  Ped.  188;  John  W.  Cooney  Co.  v. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl.  879;  Putnam  v.  Misochi,  189 
Mass.  421,  109  Am.  St.  Eep.  648,  4 
Ann.  Cas.  738,  75  N.  E.  956;  See  v. 
Heppenheimer,  69  N.  J.  Eq.  36,  61 
Atl.  843. 

83  Allen  V.  Fairbanks,  40  Fed.  188. 

84  See  §  4195,  infra. 

85  It  is  competent  for  stockholders 
to  enter  into  agreement  as  between 
themselves  that  the  property  and 
money  which  they  have  turned  over 
to  the  corporation  shall  end  their  lia- 
bility on  subscriptions,  and  where  they 
have  so  done  one  stockholder  who  has 
voluntarily  paid  more  than  par  for  his 
stock  in  discharge  of  such  liability 
cannot  compel  the  remaining  stock- 
holders to  pay  in  such  additional 
amounts  as  shall  render  their  payment 
equal  with  his.  Esgen  v.  Smith,  113 
Iowa  25,  84  N.  W.  954. 

86  Esgen  V.  Smith,  113  Iowa  25,  84 
N.  W.  954. 

87  Singer  v.  Hutchinson,  183  111. 
606,  75  Am.  St.  Eep.  133,  56  N.  E. 
388;  Coleman  V.  Howe,  154  HI.  458, 
45  Am.  St.  Eep.  133,  39  N.  E.  484; 
Young  v.  Farwell,  139  111.  326,  28  N. 
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than  his  proportion,  he  may  maintain  an  independent  suit  against 
fhe  other  stockholders  for  contribution.*'  And  a  court  of  equity  ad- 
ministering the  estate  of  an  insolvent  corporation  may  direct  its  re- 
ceivers to  enforce  the  liability  of  those  stockholders  who  have  not 
paid  their  subscriptions  in  full  for  the  purpose  of  equalizing  by  con- 
tribution stockholders  who  have  so  paid.*'  If  the  liability  is  enforced 
by  means  of  an  assessment  levied  in  receivership  proceedings,  and  the 
whole  assessment  is  made  against  delinquent  stockholders  within 
the  jurisdiction,  those  who  pay  may  be  subrogated  to  the  rights  of  the 
receiver  by  order  of  court,  and-  may  use  the  proceedings  in  which 
the  assessment  is  made  for  the  purpose  of  enforcing  contribution.^" 
A  decree  dismissing  a  creditor's  bill  as  to  certain  stockholders  sued 
with  others  is  not  res  adjudicata  as  to  the  liability  of  those  so  dis- 
missed in  a  subsequent  suit  for  contribution  brought  against  them  by 
those  held  liable.®^ 

The  statute  of  limitations  does  not  begin  to  run  against  the  right 
to  bring  an  independent  suit  until  the  stockholder  seeking  contribu- 
tion has  actually  been  compelled  to  pay  the  debt.^** 

The  right  of  stockholders  to  contribution  where  they  have  been 
held  liable  under  statutes  imposing  individual  liability  to  creditors 
is  considered  in  a  subsequent  section." 

§4103.  Defenses  available  to  stockholders — In  general.    In  the 

absence  of  fraud  or  elements  of  estoppel,  creditors  can  compel  an 
alleged  stockholder  to  pay  on  the  ground  of  a  subscription  to  stock 
only  when  there  is  a  complete  and  binding  contract  of  subscription, 
so  that  payment  might  be  enforced  in  an  action  by  the  corporation 
itself.  When  a  person,  therefore,  is  sued  by  or  for  the  benefit  of 
creditors  upon  an  alleged  subscription  for  stock,  he  may  set  up  any 
defense  which  he  could  have  successfully  set  up  in  an  action  by  the 

E.  845;  Siegel  v.  Fish,  129  111.  App.  90  John  W.  Cooney  Co.  v.  Arlington 

319.     See  also  Harrell  v.  Blount,  112  Hotel  Co.,  —  Del,  Ch.  — ,  101  Atl.  879. 

Ga.  711,  38  S.  E.  56.  91  This  is  eispecially  true  when  the 

88  Singer  v.  Hutchinson,  183  111.  606,  dismissal  was  obtained  praotioally  by 
620,  75  Ain.  St.  Eep".  133,  140,  56  N.  default.  Siegel  v.  Fish,  129  HI.  App. 
E.  388.     See  Siegel  v.  Fish,   129  HI.  319. 

App.  319;   Fiery  v.   Bmmert,  36  Md.  92  It  does  not  begin  to  run  at  the 

464;    Putnam    v.    Misochi,    189    Mass.  time   when    the    stockholder   had   the 

421,  109  Am.  St.  Eep.  648,  4  Ann.  Cas.  right  to  bring  'the  other  stockholders 

733,  75  N.  E.  956.  into  the  creditor's  suit  by  cross-bill. 

89  Graves    v.    Denny,    15    Ga.    App.  Siegel  v.  Fish,  129  HI.  App.  319, 
718,  84  S.  B.  871.  93  See  §  4265/  infra, 
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eorporatioii,'*  unless  lie  is  for  some  reason  estopped  as  a^gainst  cred- 
itors.^^ Thus,  in  the  absence  of, fraud  or  elements  of  estoppel,  a; 
subscriber  is  not  liable  to  or  for  the  benefit  of  creditors  if  his  sub- 
scription was  not  accepted  by  the  corporation,^^  or  if  he  withdrew 
it  before  its  acceptance,*''  so  that  no  contract  was  made,  or  if  a  dif- 
ferent corporation  from  that  contemplated  by  the  subscription  was 
formedy'*  or  if  the  subscriber  was  an  infant,  and  has  repudiated  his 
subscription  before  any  affirmance  on  attaining  his  majority,*®  or  if 
the  subscription  was  by  another  as  agent  without  authority,  cind  has 
not,  been  ratified,^  or  if  the  stock  was  issued  and  delivered  to  him  on 
cfedit,  in  violation  of  law,^  or  if,  for  any  other  reason,  no  binding 


94  Alabama.  White  v.  Kahn,  103 
Ala.  308,  15  So.  595. 

California.  Turner  v.  Fidelity  Loan 
Concern,  2  Cal.  App.  122,  83  Pac.  62, 
70. 

District  of  ColumlDia.  Metropolitan 
Coach  Co.  V.  Freund,  42  App.  Cas. 
283. 

Maine.  Carr  v.  Bartlett,  72  Me. 
120. 

Maryland.  Fear  v.  Bartlett,  81  Md. 
435,  33  L.  E.  A.  721,  32  Atl.  322;  Sav- 
age V.  Bartlett,  78  Md.  561,  28  Atl. 
414.     ; 

New  Jersey.  Cumberland  Lumber 
Co.  V.  Clinton  Hill  Lumber  Co.,  64  N. 
J.  Eq.  521,  54  Atl.  452;  Cumberland 
Lumber  Co.  v.  Clinton  Hill  Lumber  & 
Manufacturing  Co.,  64  N.  J.  Eq.  517, 
54  Atl.  450. 

New  York.  Glenn  v.  Garth,  133  N. 
Y.  18,  31  N.  E.  344,  30  N.  E.  649; 
Dorris  v.  Sweeney,  60  N.'Y.  463. 

Texas.  Mitchell  v.  Porter,  —  Tex. 
Civ.  App.  — ,  194  S.  W.  981^  Nesom  v. 
City  Nat.  Bank,  —  Tex.  Civ.  App.  — , 
174  S.  W.  715. 

Wisconsin.  Gilman  v.  Gross,  97 
Wis.  224,  72  N.  W.  885. 

England.  Ebbetts'  Case,  5  Gh.  App. 
302. 

In  the  absence  of  an  estoppel,  stock- 
holders are  not  liable  to  creditors  on 
the  insolvency  of  the  corporation  un- 
less they  would  have  been  liable  to 
the     corporation  '  itself,       Grier     v. 


Union  Nat.  Life  Ins.  Co.,  217  Fed. 
287. 

There  is  no  privity  between  the 
creditor  and  the  stockholder,  but  it  is 
merely  a  ease  of  a  creditor  seeking  to 
collect  his  debt  from  a  debtor  of  his 
debtor.  Whatever  rights  he  may  have 
come  to  him  through  the  corporation, 
and  generally  they  cannot  be  other  or 
greater  than  the  rights  of  the  latter. 
Turner  v.  Fidelity  Loan  Concern,  2 
Cal.  App.  122,  83  Pac.  62,  70.    ■ 

He  may  show  that  he  never  sub- 
scribed for  any  stock  and  never  owned 
any.  McFarland  v.  Martin  &  M-oodie 
(Tex.  Civ.  App.),  86  S.  W.  639. 

Where  action  is  brought  against  a 
stockholder  by  a  creditor  of  an  insol- 
vent corporation  to  enforce  payment 
of  an  unpaid  balance  of  the  subscrip- 
tion price  of  stock,  allegation  that  the 
defendant  is  the  holder  of  unpaid 
■  stock  is  sufficient.  It  is  for  the  de- 
fendant to  set  up  facts  which  relieve 
him  from  liability  implied  from  such 
allegation.  Atlantic  Trust  Co.  v.  Os- 
good, 116  Fed.  1019. 

95  See  §  716  et  seq.,  supra. 

96  See   §  521  et  seq.,  supra. 

97  See  §  563  et  seq.,  supra. 

98  See  §  524,  supra. 

99  See  §  546,  supra. 

1  See  §  553,  supra. 

2  In  Texas,  as  we  have  seen  (§  3514, 
supra),  a  note  given  for  stock  issued 
on  credit  is  void,  and  its  invalidity 
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contract  has  been  made,^  or,  if  made,  he  has  legally  been  released 
from  liability  thereunder.*  Issue  of  a  certificate  of  stock  is  not  neces- 
sary to  render  one  liable  as  a  subscriber,  either  to  the  corporation,  or 
to  or  for  the  benefit  of  creditors.^ 

The  effect  of  fraud  ®  or  mistake ''  in  procuring  subscriptions,  or  of 
a  noncompliance  with  conditions  precedent  *  or  special  terms  ®  in 
the  contract  of  subscription,  and  the  liability  of  the  holders  of  stock 
which  is  part  of  an  overissue  or  unauthorized  iricreasie,^"  and  the 
effieet  of  a  forfeiture  or  sale  of  shaxes  by  the  corporation  for  non- 
payment of  calls,^^  have  been  fully  considered  in  other  sections. 


may  be  set  up  as  a  defense  to  an  ac- 
tion thereon  by  a  receiver  for  the 
benefit  of  creditors.  Mitchell  y.  Por- 
ter, —  Tex.  Civ.  App.  — ,  194  S.  "W. 
981. 

8  See  §  521,  supra. 

It  i^  a  good  defense  that  there  was 
no  due  authorization  by  the  corpora- 
tion for  subscriptions  to  its  stock,  but 
that  such  stock  was  in  fact  sold  by  it 
to  an  individual,  with  whom  the  de- 
fendant had  aU  of  his  transactions  in 
relation  to  it.  Stevens  v.  Lippman,  85 
N.  Y.  Misc.  347,  148  N.  Y.  Supp.  419: 

ISee  §4104,  infra. 

8  See  §593,  supra. 

6  See  §  636,  supra.  And  in  addition 
to  the  cases  there  cited,  see  Salter  v. 
Williams,  244  Fed.  126,  rev'g  219 
Fed.  1017;  Fish  v.  Smith,  73  Conn. 
377,  84  Am.  St.  Eep.  161,  47  Atl. 
711;  Cosmopolitan  Life  Ins.  Co.  v. 
Sheats,  20  Ga.  App.  622,  93  S.  E.  507; 
Morgan  v.  Euble,  81  Ore.  641,  160 
Pac.  543;  Mitchell  v.  Hancock,  — 
Tex.  Civ.  App.  — ,  196  S.  W.  694; 
Mitchell  V.  Porter,  —  Tex.  Civ.  App. 
— ,  194  S.  "W.  981. 

I'  See  §  544,  supra. 

8  As  to  the  effect  of  the  nonper- 
formance of  conditions  generally,'  see 
§579,  supra.  And  in  addition  to  the 
eases  there  cited,  see  Temple  v. 
Iiemon,  112  111.  51;  Foote  v.  Gfeilick, 
166  Mich.  636,  132  N.  W.  473;  Seu- 
bert  v.  Scott,  39  S.  D.  278,  164  N.  W. 
75;'  Silvain  v.  Benson;  83  "Walsh.  271/ 


145  Pac.  175;  Natwick  v.  Terwilliger, 
24  Wyo.  253,  160  Pac.  338,  157  Pac. 
696. 

Ag  to  the  efEeet  of  the  nonperform- 
ance of  an  express  or  implied  condi- 
tion that  the  full  amount  of  the  cap- 
ital stock,  or  a  specified  percentage 
thereof  shall  be  subscribed,  see  §  693 
et  seq.,  supra. 

9  See  §  601  et  seq.,  supra. 

10  See  §  3467  et  seq.,  supra. 

11  See   §665,  supra. 

Where  the  remedy  by  forfeiture  is 
cumulative,  the  fact  that  it  exists  will 
not  prevent  the  collection  of  the  bal- 
ance due  on  the  subscription,  if  there 
has  been  no'  forfeiture.  Graves  v. 
Denny,  15  Ga.  App.  718,  84  8.  E.  187. 

A  plea  setting  up  a  remedy  by  for- 
feiture as  a  defense  to  an  action  to 
recover  the  ballance  due  on  a  sub- 
scription is  demurrable  where  it  does 
not  allege  that  the  statutory  notice 
of  forfeiture  has  been  given  to  delin- 
quent subscribers,  or  that  the  stock 
has  in  fact  ever  been  cancelled. 
Graves  v.  Benny,  15  Ga;  App.  718,  84 
S.  E.  187. 

The  subscriber  is  not  relieved  from ' 
liability  where  the  stock '  is  sold  to 
satisfy  the  unpaid  subscription  and  is 
purchased  by  the  corporation  at  a 
time  when  it  is  insolvent.  Tiger  Bros. 
V.  Rogers  Cotton  Cleaner  &  Gin  Co., 
96  Ark.  1,  30  L.  E.  A.  (N.  S.)  694, 
Afe.'Cas.  1912  B  488,' 130  S.  W.  585. 
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§4104.  — Release  or  discharge  of  stockholders.  A  stockholder 
may  defeat  an  action  or  Call  by  or  for  the  benefit  of  creditors  for 
payment  of  his  subscription  by  setting  up  a  valid  release  by  the 
corporation,'^  or  by  the  creditors,^'  or  a  discharge  by  operation  of 
law, — as  by  transfer  of  his  shares,'*  by  a  discharge  in  bankruptcy,'* 
by  a  material  alteration  of  the  contract  of  subscription  without  his 
consent,'*  by  nonperformance  of  conditions  precedent,'''  by  a  ma- 
terial alteration  or  amendment  of  the  charter  of  the  corporation 
without  his  consent,'*  or  by  a  consolidation  without  his  consent.'^ 

As  we  have  seen,  however,  a  corporation  cannot,  except  in  pursu- 
ance of  a  bona  fide  compromise,  release  a  stockholder  from  liability 
on  his  subscription,  as  against  existing  creditors,  by  accepting  a  sur- 
render of  his  shares,  or  purchasing  them,  or  otherwise.  As  against 
them,  the  release  is  fraudulent  and  void,  and  the  stockholder  re- 
mains liable.^"  This  does  not  apply  where  a  subscriber  is  released 
in  pursuance  of  a  bona  fide  compromise.    Such  a  release  is  binding, 


12  New  Haven  Trust  Co.  v.  Gaffney, 
73  Conn.  480,  47  Atl.  760;  New  Haven 
Trust  Co.  V.  Nelson,  73  Conn.  477,  47 
Atl.  753;  Nesom  v.  City  Nat.  Bank,  — 
Tex.  Civ.  App.  — ,  174  S.  W.  715;  El- 
liott V.  Ashby,  104  Va.  716,  52  S.  E. 
383;  Shoemaker  v.  Washburn  Lumber 
Co.,  97  Wis.  585,  73  N.  W.  333;  Trevor 
V.  Wiitworth,  12  App.  Cas.  409. 

A  release  before  the  corporation  be- 
gan operations  or  incurred  debts  is 
valid  as  to  subsequent  creditors.  Com- 
mercial Germania  Trust  &  Savings 
Bank  v.  Jurgens,  134  La.  755,  64  So. 
703. 

The  corporation  is  not  bound  by  an 
unauthorized  agreement  by  its  presi- 
dent that  if  certain  subscribers  will 
pay  their  subscriptions  he  will  cancel 
their  notes  and  transfer  bonds  or  other 
assets  of  the'  corporation  to  an  equal 
amount.  Henderson  v.  Hall,  134  Ala. 
455,  63  L.  E.  A.  673,  32  So.  840. 

As  to  the  right  of  the  corporation  or 
its  officers  to  release  stockholders  gen- 
erally, see  §  638,  supra. 

13  See  §  4105,  infra. 
"See  §4111,  infra. 

leCarey  v.  Mayer,  79  Ped.  926; 
Glenn  v.  Abell,  39  Fed.  10;  Grand  Rap- 


ids Trust  Co.  v.  Nichols,  —  Mich.  — , 
165  N.  W.  667.     And  see  §  644,  supra. 

The  liability  is  a  probable  debt.  In 
re  Putman,  193  Fed.  464. 

The  liability  is  a  probable  debt 
where  the  corporation  is  insolvent  at 
tie  time  of  the  filing  of  the  petition. 
Burke  v.  Maze,  10  Cal.  App.  206,  101 
Pac.  438,  440. 

But  it  has  been  held  that  there  is 
no  discharge  if  the  subscription  was 
not  due  at  the  time  of  the  discharge 
in  bankruptcy,  because  no  call  had 
been  made.  Semple  v.  Glenn,  91  Ala. 
245,  24  Am.  St.  Eep.  894,  9  So.  265,  6 
So.  46;  Sayre  v.  Glenn,  87  Ala.  631,  6 
So.  45;  Lehman,  Durr  &  Co.  v.  Glenn, 
87  Ala.  618,  6  So.  44;  Glenn  v.  How- 
ard, 65  Md.  40,  3  Atl.  895.  Compare, 
however,  Carey  v.  Mayer,  79  Fed.  926. 
And  see  §  644,  supra. 

As  to  the  effect  of  a  discharge  in 
bankruptcy  on  a  statutory  liability 
to  creditors,  see  §  4264,  infra. 

16  See  §  645,  supra. 

17  See  §  579,  supra. 

18  See  §  524,  supra. 

19  See  §  649,  supra. 

20  See  §  639,  supra.  And  see  En- 
right  V.  Heckscher,  240  Fed.  863;  In 
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both  upon  the  corporation  and  as  against  creditors.^'  And  even 
when  there  is  no  compromise,  but  simply  a  release,  it  has  been  held 
that  subsequent  creditors  cannot  complain,  for  there  is  no  fraud  as 
against  them.^  But  there  is  authority  that  a  release  of  a  subscriber 
is  not  valid  even  as  to  subsequent  creditors,  where  the  capital  stock 
is  thereby  impaired.*' 

Payment  of  his  subscription  or  some  part  of  it  by  the  subscriber  is, 
of  course,  a  good  defense  pro  tanto.^  But  payments  made  by  stock- 
holders to  creditors  in  discharge  of  a  statutory  personal  liability  for 


re  Putman,  193  Fed.  464;  Sargent  v. 
American  Bank  &  Trust  Co.,  80  Ore. 
]6,  154  Pac.  759,  rehearing  denied  80 
Ore.  16,  156  Pac.  431;  Kramer  v. 
Hamaher,  63  Pa.  Super.  Ct.  211;  Mur- 
phy V.  Panton,  96  Wash.  637,  165  Pac. 
1074. 

Wholesalers  who  furnish  goods  to 
the  corporation  as  ordered  both  be- 
fore and  after  an  attempted  cancel- 
ation of  a  subscription  are  to  be  re- 
garded as  existing  creditors  even  in 
respect  to  goods  furnished  after  that 
time.  Murphy  v.  Panton,  96  Wash. 
637,  165  Pac.  1074. 

21  See  §  640,  supra. 

If  the  subscriber  is  insolvent,  the 
corporation  may  compromise  its  claim, 
but  there  must  be  a  valuable  consid- 
eration for  the  compromise.  Murphy 
V.  Panton,  96  Wash.  637,  165  Pac. 
1074.  ' 

22  Johnson  v.  LuUman,  88  Mo.  567, 
15  Mo.  App.  55;  Brskine  v.  Peck,  83 
Mo.  465,  13  Mo.  App.  280;  Shoemaker 
V.  Washburn  Lumber  Co.,  97  Wis.  585, 
73  N.  W.  333.  And  see  Gade  v.  For- 
est Glen  Brick  &  Tile  Co.,  165  HI. 
367,  46  N.  E.  286. 

23  Chrisman-Sawyer  Banking  Co.  v. 
Independence  Wool  Mfg.  Co ,  168  Mo. 
634,  68  S.  W.  1026;  Murphy  v.  Pan- 
ton,  96  Wash.  637,  165  Pac.  1074. 

24  TJuited  States.  Maryland  Bail  Co. 
V.  Taylor,  231  Fed.  119;  French  v. 
Buseh,  189  Fed.  480. 

Alabama.  Hall  &  Farley  v.  Ala- 
bama Terminal  &  Improvement  Co., 
173  Ala.  398,  56  So.  235;  Henderson  v. 


Hall,  134  Ala.  455,  63  L.  E.  A.  673,  32 
So.  840. 

California.  Home  Sav.  Bank  of  Los 
Angeles  v.  Los  Angeles  City  Eealty 
Co.,  —  Cal.  — ,  171  Pac.  290. 

Iowa.  Merrill  v.  Timbrell,  123 
Iowa  375,  98  N.  W.  879. 

Maiua  Grindle  v.  Stone,  78  Me.  176, 
8  Atl.  183. 

Michigan.  Brown  v.  Weeks,  195 
Mich.  27,  161  N.  W.  945. 

New  York.  Graeber  v.  Ehrgott,  — 
App.  Div.  — ,  169  N.  Y.  Supp.  32. 

Oregon.  Norris  Safe  &  Lock  Co.  v. 
Weaver,  81  Ore.  670,  160  Pac.  807; 
Shipman  v.  Portland  Const.  Co.,  64 
Ore_.  1,  128  Pac.  989. 

Texas.  O 'Bear-Nester  Glass  Co.  v. 
Antiexplo  Co.  (Tex.  Civ.  App.);  106 
S.  W.  180. 

Utah.  Union  Pac.  E.  Co.  v.  Blair, 
48  Utah  38,  156  Pac.  948.  See  also 
Dotson  v.  Hoggan,  44  Utah  295,  140 
Pac.  128. 

Washington.  Murphy  v.  Panton,  96 
Wash.  637,  165  Pac.  1074;  McKay  v. 
Carman,  89  Wash.  23,  153  Pac.  1082. 

Stockholders  who  have  made  pay- 
ments on  their  stock  in  excess  of  their 
proportion  of  the  amount  due  the 
creditors  should  be  excluded,  in  levy- 
ing assessments,  and  those  who  have 
made  payments  on  account  of  their 
shares  should  be  given  credit  there- 
for. John  W.  Cooney  Co.  v.  Arling- 
ton Hotel  Co.,  —  Bel.  Ch.  — ,  101  Atl. 
879. 

The  complaint  in  a  suit  to  enforce 
the  liability  must  show  for  how  many 
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corporate  debts  over  and  above  the  amomit  unpaid  on  their  stock 
cannot  be  regarded  as  payments  made  upon  the  capital  stock  so  as 
to  discharge  them  pro  tanto  from  liability  for  the  unpaid  portion 
of  their  subscriptions.*^ 

§  4105.  —  Waiver  or  release  of  Kability  by  creditors.  A  creditor 
may,  by  express  contract  at  the  time  the  debt  is  incurred,  waive  his 
right  >  to  collect  the  same  from  delinquent  stockholders  in  ease  the 
corporation  fails  to  pay  it.**    And  creditors  have  no  remedy  against 


shares  the  defendant  subscribed  and 
how  much  remains  unpaid  on  his  sub- 
scription. Morris  Safe  &  Lock  Co.  v. 
Weaver,  81  Ore.,  670,  160  Pae.  807. 

Where  the  statute  imposes  liability 
on  the  holders  of  stock  not  fully  paid, 
this  refers  to  stack  not  fully  paid 
when  the  action  to  enforce  the  liabil- 
ity is  brought,  and  the  complaint  must 
allege  that  it  was  not  fully  paid  at 
that  tiuie.  An  allegation  that  it  was 
issued  without  consideration  is  insuf- 
ficient. Graeber  v.  Ehrgott,  —  N.  Y. 
App.  Div.  — ,  169  N.  Y.  Supp.  32;  Dyer 
V.  Drucker,  108  N.  Y.  App.  Div.  238, 
95  N.  Y.  Supp.  749. 

It  is  sufficient  to  plead  that  the 
defendant  holds  stock  which  has 
never  been  paid  up.  Circumstances 
excusing  him  from  paying  the  balance 
are  matters  of  defense  to  be  pleaded 
by  him.  Atlantic  Trust  Co.  v.  Osgood, 
116  Ted.  1019. 

It  has  been  held  by  a  number  of 
courts  that  the  burden  of  showing 
that  the  stock  has  never  been  paid 
for  in  full  is  on  the  plaintiff.  Henry 
v.  Semonian,  27  Colo.  App.  487,  150 
Pae.  818;  Speer  v.  Bordeleau,  20  Colo. 
App.  413,  79  Pae.  332;  Kelly  v.  Kil- 
lian,  133  111.  App.  102  ;  American  Spir- 
its Mfg.  Co.  V.  Eldridge,  209  Mass. 
590,  95  N.  E.  942  (liability  under  the 
Illinois  statute) ;  Merrill  v.  Timbrel!, 
123  Iowa  375,  98  N.  W.  879;  Rich  v. 
Park,  —  Tex.  Civ.  Apji.  — ,  177  S.  W. 
184.  But  in  Goodman  v.  White,  174 
N.  C.  399,  93  S.  B.  906,4t  is  held  that 
where   a  stockholder  pleads  payment 


the  burden  of  proving  it  rests  on  him. 

The  payment  of  a  note  given  for 
the  amount  of  an  unpaid  subscription 
must  be  pleaded  and  proved  by  the 
party  relying  on  such  payjnent  as  a 
defense.  Wypian  v,  Williams,  53  Neb. 
670,  74  N.  W.  48,  52  Neb.  833,  73  N;  W. 
285. 

An  entry  in  the  corporate  minutes 
that  stock  has  been  paid  for  in  full 
is  not  conclusive  against  creditors,  but 
they  may  show  the  true  nature  of 
the  transaction.  Home  Sav.  Bank  of 
IjOS  Angeles  v.  Los  Angeles  City 
Eealty  Ca,  —  Cal.  — ,  171  Pae.  290. 

In  Davis  v.  Scott,  129  Ark.  2g6,  195 
S.  W.  383,  it  was  held  that  amounts 
paid  in  by  certain  stockholders  on 
a  reorganization  of  the  corporation 
could  not  be  taken  as  payment  of 
amounts  unpaid  on  subscriptions  of 
other  stockholders  in  so  far  as  cred- 
itors were  concerned. 

See  also  §  642,  supra. 

As  to  what  constitutes  payment,  see 
§  3501  et  seq.,  supra. 

25  Marsh  v.  Burroughs,  1  Woods  463, 
Fed.  Gas.  No.  9,112;  Union  Sav.  Bank 
of  San  Jose  v.  Leiter,  145  Cal.  696,  79 
Pae.  441. 

See  also  §  4260,  infra. 

26  Babbitt  v.  Eead,  236  Fed.  42, 
aff'g  215  Fed.  395;  Eosoff  v.  Gilbert 
Trg,nsp.  Co.,  221  Fed.  972j  Fidelity 
Trust  Co.  V.  WashingtonrOregon  Cor- 
poration, 217  Fed.  568;  Babbitt  v. 
Eead,  ,17,5^,- J'ed.  712;  Carnahan  v. 
Campbell,458  Ind.  226,  63  N.  E  384;,^> 
Grady  v.,  Graham,  64  Wash.  436,  36 
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stockholders,'  if,  at  the  time  they  extended  the  credit,  they  knew  of, 
or  were  parties  to,  an  arrangement  whereby  the  stockholders'  liabil- 
ity upon  their  subscriptions  was  waived  or  limited.^''  So  a  stock- 
holder who  is  a  party  to  a  transaction  whereby  property  is  turned 
over  to  the  company  at  a  fictitious  valuation  as  payment  in  full  for 
stock  issued,  cannot  hold  his  fellow  stockholders  as  for  unpaid  sub- 
scriptions on  their  stock  to  satisfy  a  judgment  in  his  favor  for  money 
actually  loaned  to  the  company,  since  he  has  not  given  the  credit  on 
the  faith  of  the  unpaid  subscription  being  an  asset  of  the  corpora- 
tion.^' And  for  the  same  reason,  a  creditor  who  extends  the  credit 
with  notice  or  knowledge  of  the  fact  that  property  has  been  taken 
at  an  overvaluation  in  full  payment  for  stock  cannot  recover  the 
difference  between  the  value  at  which  such  property  was  taken  and 
its  actual  value  from  the  holders  of  such  stock.*^ 

§4106. — Estoppel  or  waiver  of  right  to  set  up  defenses.    The 

estoppel  of  persons  who  have  held  shares  of  stock  to  deny  the  exist- 


L.  E.  A.,  (N.  S.)   177,  116  Pac.  1098. 

Where  corporate  bonds  refer  to  a 
mortgage  securing  them  for  the  terms 
and  conditions  upon  which  they  are 
issued,  'and  the  mortgage  provides  that 
no  individual  liability  shall  ,  exist  on 
the  bonds,  and  no  recourse  shall  be 
had  in  favor  of  any  holder  or  owner 
thereof,  against  any  stockholder,  by 
the  enforcement  of  any  assessment  or 
call,  or  otherwise,  etockholders  can- 
not be  held  liable  on  their  unpaid  siib-' 
•soriptions  for  the  benefit  of  the  hold- 
ers of  such  bonds.  Babbitt  v.  Bead, 
236  Fed.  42,  aff 'g  215  Fed.  395;  EosofE 
V.  Gilbert   Transp.  Co.,  221  Fed.  972. 

Such  a  provision  is  not  eontriry  to 
public  policy.'  Babbitt  v.  Eead,  236 
Fed.  42,  aff'g  215  Fed.  395. 

An  agreement  in  bonds  that  no 
sIbckholdeT  should  be  in  any  wise  lia- 
ble for  the  payment  thereof,  and  that 
no  bondholder  should  be  entitled  to 
any  remedy  to  enforce  payment  there- 
of against  any  stockholder,  was  held 
not  to  be  a  defense  to  an  action  by 
a  bondholder  to  compel  stockholders 
*o  make  good  the  difference  between 
the  par' value  of  tbeir  stock'  issued  as 
fully  paid  and  what  they  actually  paid 


fpT  it..  .Downer  v.  Union  Land  Co.  of 
St.  Paul,  113  Minn.  410,  129  N.  "W. 
777.   ■ 

As  to  waiver  or  release  of  statutory 
liability,  see  §  4253  et  seq.,  infra. 

27  See  Carnahan  v.  Campbell  (Ind.), 
59  N.  B.  1054,  where  it  was  held  that, 
conceding  the  correctness  of  this  rule, 
the  agreement  in  question  did  not  pur- 
port to  release  the  parties  thereto 
from  liability. 

Compare  Carnahan  v.  Campbell,  158 
tnd.  226,  63  N.  E.  384. 

ZSLaVeine  v.  Tiffany  Springs  & 
Land  Co.  (Mo.),  187  S.  "W.  1186; 
Schroeder  v.  Edwards,,  267  Mo.  459, 
184  S.  "W.  108;  Euston  v.  Edgar,  207 
Mo.  287,  105  S.  "W.  773;  Meyer  v.  . 
Euby-Trust  Mining  &  Milling  Co.,  192 
Mo.  162,  90  S.  W.  821.  See  also  §  3595, 
siipra. 

This  is  equally  true  of  a  creditor 
of  such  a  stockholder  who  has  be- 
come an  assignee  of  his  claim  against 
the  corporation  through  operation  of 
law  by  garnishment  proceedings. 
Meyer  v.  Euby-Trust  Mining  &  Mill- 
ing Co.,  192  Mo.  162,  90  S.  W.  821. 

29  See  §  3595,  supra. 
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ence  of  the  corporation,^'  or  to  deny  the  fact  or  validity  of  their  sub- 
scriptions,^^ or  to  set  up  that  the  corporation  was  formed  for  a 
different  purpose  or  for  a  longer  period  than  was  contemplated 
by  their  subscription,^^  or  that  their  stock  was  illegally  issued,''  or 
was  part  of  an  overissue,  or  an  unauthorized  or  irregular  increase 
of  stock,'*  and  the  waiver  of  conditions  precedent  in  subscriptions,'* 
have  been  considered  in  previous  sections. 

One  who  permits  his  name  to  appear  and  remain  on  the  books  of 
the,  corporation  as  a  stockholder  is  estopped,  as  against  corporate 
creditors,  to  deny  that  he  is  a  stockholder.'^ 

In  states  where  it  is  held  that  a  party  who  has  had  the  benefit  of 
an  ultra  vires  contract  will  not  be  permitted  to  question  its  valid- 
ity,'''' one  who  has  pledged  his  stock  to  the  corporation  as  security 
for  the  payment  of  his  subscription  cannot  set  up  as  a  defense  to 
an  action  by  a  receiver  to  foreclose  the  pledge  that  the  statute  pro- 
hibits the  corporation  from  accepting  shares  of  its  own  stock  as  col- 
lateral." 

' '  Estoppel  implies  hurt  or  injury,  the  doing  of  a  thing  which,  but 
for  the  thing  relied  on,  would  not  have  been  done. ' ' " 

§  4107.  Persons  liable — In  general.  Before  a  person  can  be  held 
liable  to  creditors  as  a  stockholder,  it  must  appear  that  he  subscribed 
for  the  stock  in  question  or  otherwise  became  liable  to  pay  for  the 

30  See  §  715,  supra.  38  See   §  598,  supra.     And  in  addi-" 

31  See  §  716  et  seq.,  supra.  And  in  tion  to  the  eases  there  cited,  see  Nat- 
addition  to  the  eases  there  cited,  see  wick  v.  Terwilliger,  24  Wyo.  253,  160 
Jackson   Fire    &   Marine   Ins.    Co.    v.  Pac.  338,  157  Pac.  696. 

Walle,  105  La.  89,  29  So.  503;  Dwin-  36  See  §4209,  infra, 
nell    V.    Minneapolis    Fire    &    Marine  37  See  Chap.  37,  supra. 
Mut.  Ins.  Co.,  97  Minn.  340,  106  N.  W.  38  Meholin  v.  Carlson,  17  Idaho  742, 
312;  Olevenger  v.  Moore,  71  N.  J.  L.  134  Am.  St.  Eep.  286,  107  Pac.  755. 
MS,  58  Atl.  88.  39  The  holders   of  full  paid  stock. 
One  who  permits  the  corporation  to  who  surrender   it   to   the   corporation 
hold  him  out  as  a  stockholder  is  es-  and   then   immediately  subscribe   for 
topped,  a^  against  creditors  to  claim  the   amount   so    surrendered,   are   not 
that   he   was  not   a  stockholder,  but  estopped  to  deny  liability  on  such  sub- 
that  his  subscription  was  a  mere  op-  scriptions,    althooigh    the    corporation 
tion,  and  that  he  was  not  bound  to  gave  statements  to  commercial  agen- 
take    the    stock    and    never    did    so.  cies  showing  such  subscriptions  upon 
Johns  V.   Clother,  78  Wash.  602,  139  which  credit  was  extended,  since  the 
Pac.  755.  persons  extending  the  credit  are  not 

32  See  §  625,  supra.  injured  by  the  fact  that  the  stock  is 

33  See  §  3488,  supra,  paid  for  in  full.     Murphy  v.  Panton, 

34  See   §  3469,  supra.  96  Wash.  637,  165  Pac.  1074. 
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same.**"  Any- person  who  is  liable  to  the  corporation  for  a  balance 
due  on  a  subscription  is  liable,  of  course,,  to  or  for  the  benefit  of  its 
creditors,  and,  as  a  general  rule,  persons  who  are  not  liable  to  the 
corporation  are  not  liable  to  creditors.  To  the  latter  proposition, 
however,  there  are  many  exceptions.  For  example,  as  we  have 
already  seen,  a  release  of  a  subscriber  by  the  corporation  may  be 
valid  as  between  the  corporation  and  the  subscriber,  but  fraudulent 
and  void  as  against  creditors,*^  and  a  stockholder  may  be  liable  to 
creditors  on  account  of  watered  or  fictitiously  paid  up  stock,  al- 
though not  liable  to  the  corporation.*^ 

The  liability  extends  to  preferred  stockholders  as  well  as  to  the 
holders  of  common  stock.*'  Kor  does  a  provision  that  in  no  event 
shall  a  holder  of  preferred  stock  be  liable  for  the  debts  of  the  com- 
pany relieve  such  a  stockholder  from  liability  to  pay  the  balance  due 
on  his  stock.** 

The  liability  survives  the  death  of  the  stockholder,  and  may  be 
enforced  against  his  estate,**  or  against  his  heirs,  devisees  or  lega- 
tees to  the  extent  of  the  property  received  by  them  from  the  estate.*® 


40  Kelly  V.  Killian,  133  111.  App. 
102;  Shipman  v.  Portland  Const.  Co;, 
64  Ore.  1,  128  Pac.  989. 

Stockholders  eannort  be  held  liable 
for  the  amount  unpaid  on  stock  pur- 
chased by  the  corporation  unless  they, 
upon  a  sufficient  consideration,  ex- 
pressly or  impliedly  promised  to  pay 
the  same.  Crawford  v.  Eoney,  130 
Ga.  515,  61  S.  E.  117. 

The  fact  that  a  person  at  various 
times  received  money  from  the  assets 
of  a  corporation  does  not  make  him 
liable  for  its  return  upon  the  theory 
that  this  amount  represented  a  balance 
due  upon  an  unpaid  stock  subscrip- 
tion. McKay  v.  Garman,  89  Wash.  23, 
153  Pac.  1082. 

If  a  person  subscribes  for  a  certain 
number  of  shares,  his  liability  to  cred- 
itors is  not  affected  by  the  fact  that 
he  was  charged  on  the  books  and  ac- 
counts of  the  corporation  with  a  less 
number,  and  the  corporation  never  de- 
manded payment  for  the  rest.  Haw- 
kins V.  Citizens'  In  v.  Co.,  38  Ore.  544, 
64  Pac.  320. 

*1  See  §§  638,  639,  supra. 


42  See  §  3589  et  seq.,  supra. 

43  Kirkpatrick  v.  American  Alkali 
Co.,  140  Fed.  186. 

Both  should  be  treated  alike  in  levy- 
ing assessments.  John  W.  Cooney  Co. 
V.  Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl.  879. 

See  also  post'  §4186. 

41  Kirkpatrick  v.  American  Alkali 
Co.,  140  Fed.  186. 

45  Allen  v.  Fairbanks,  40  Fed.  188 ; 
Successitm  of  Shropshire,  12  La.  Ann. 
527;  Thomas  v.  Kalbfus,  —  Ohio  St. 
— ,  119  N.  E.  412;  Jones  v.  Whit- 
wOrth,  94  Tenn.  602,  30  S.  W.  736; 
Moses  V.  Ocoee  Bank,  1  Lea  (Tenn.) 
398. 

As  to  whether  or  not  a  statutory 
liability  survives,  see  §  4195,  infra. 

46  Glenn  v.  Sothoron,  4  App.  Cas. 
(D.  C.)  125;  Thomas  v.  Kalbfus,  — 
Ohio  St.  — ,  119  N.  B.  412. 

The  defendant  in  such  ease  may  in- 
terpose any  defense  which  the  dece- 
dent could  have  asserted.     Thomas  v. 


Kalbfus,  —  Ohio  St.  — , 
412. 

See   also    §  4195,  infra. 
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The  defenses  which  a  stockholder  may  set  up  for  the  purpose  of 
escaping  liability  to  creditors  have  been  considered  in  a  former  sec- 
tion.*'' 

§  4108.  —  Infants  and  married  women.  A  subscription  for  stock 
by  an  infant  may  be  repudiated  by  him  when  he  attains  his  majority 
or  before,  and  in  such  a  case  he  cannot  be  held  liable  to  or  for  the 
benefit  of  creditors  of  the  corporation;  but  he  is  liable  if  he  has  ex- 
pisessly  ratified  the  subscription  after  attaining  his  majority,  or  if 
he  has  impliedly  ratified  it  by  accepting  the  benefit  of  it,  or  acting 
upon  it,  or  if  he  has  failed  to  disaffirm  it  within  a  reasonable  time.** 

At  common  law,  a  married  woman  cannot  be  held  liable  to  cred- 
itors on  a  subscription  to  stock,  for  her  contract  is  void,  but  it  is 
otherwise  under  the  statutes  in  most  jurisdictions  removing  the  dis- 
ability of  married  women  to  contract.*' 

In  states,  where  the  commilnity  property  system  exists  as  between 
husband  and  wife,  it  has  been  held  that  a  subscription  made  by  the 
husband  will  be  presumed  to  have  been  made  for  the  benefit  of  the 
community,  and  that,  if  this  presumption  is  not  rebutted,  the  com- 
munity property  may  be  subjected  to  its  payment.^"  But  it  has  also 
been  held  that  although  a  subscription  by  the  husband  creates  a 
community  debt,  it  also  creates  a  separate  personal  obligation  on 
his  part,  which  is  in  no  way  dependent  upon  establishing  a  claim 
against  the  community,  and  which  is  not  affected  by  a  loss  of  rem- 
edy against  the  community  estate,  as'  by  failure  to  present  a  claim 
for  the  amount  due  against  the.  community  estate  on  the  death  of  the 
wife.6^ 

§  4109.  —  Other  corporations.  When  a  corporation  has  the  power 
under  its  charter  to  subscribe  for  or  purchase  stock  in  another  cor- 
poration, and  does  so,  its  liability  to  creditors  of  the  corporation  is 
the  same,  of  course,  as  that  of  any  other  stockholder.**    The  authori- 

47  See  §4103,  supra.  50  Johns  v.   Clother,  78  Wash.  602, 

48  See  §546,  supra.  339  Pac.  755. 

,      As  to  the  statutory  liability  of  in-  Bl  Rea  v.  E^lick,  87  Wash.  125,  151 

fants,  see  §4187,  infra.  Pac.  256. 

49 See  §547,  supra.  82 In   re   Asiatic   Banking  Gorpora- 

A  general  statute  imposing  liability  tion,  4  Ch.  App.  252. 

on      stockholders      includes      married  See  also  §  1133,-  supra. 

women.    Dickinson  v.  Traphagan,  147  As  to  the  statutory  liability  of  a 

Ala.  442,  41  So.  272.  corporation  under  such  eireumstaneas, 

As  to  her  statutory  liability  to  cred-  see  §  4189,  infra. 

itors,  see  §  4188,  infra. 
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ties  are  in  conflict  as  to  whether  it  ia  liable  when  its  subscription  or 
purchase  was  ultra  vires.*' 

§4110.  — Principal  and  a^ent;  trustee  and  beneficiary.    One  to 

whom  stock  is  issued,  and  who  appears  on  the  books  of  the  corpo- 
ration as  the  owner,  cannot  escape  liability  to  creditors  of  the  cor- 
poration for  the. balance  remaining  unpaid  on  the  stock  by  show- 
ing that  he  holds  the  same  merely  as  agent' or  trustee  for  another.** 
It  is  generally  held  that  the  principal  or  real  owner  of  the  stock  is 
also  liable  under  such  circumstances,  and  that  creditors  or  a  receiver 
may  proceed  against!  him  at  their  election,**    And  it  has  also  been 


63  The  cases  in  which  this  question 
has  arisen  have  been  cases  involving 
the  statutory  liability  of  corporations 
as  stockholders,  and  will  be  consid- 
ered in  that  connection.  See  §  4189, 
infra. 

SllThited  States.  Brown  v.  Allen- 
bach,  166  Fed.  488;  Brown  v,  Artman, 
166  Fed.  485. 

California.  Baines  v.  Babcock,  95 
Cal.  581,  29  Am.  St.  Eep.  158,  30  Pae. 
776,  27  Pac.  674. 

Connecticut.  Russell  v.  Easterbrook, 
71  Conn.  50,  40  Atl.  905. 

Delaware.  Pell  v.  Securities  Co.  of 
North  America,  — '  Del.  Ch.  — ;  100 
Atl.  788. 

Maryland.  MeKim  v.  Glenn,  66  Md. 
479. 

New  York.  Mann  v.  Currie,  2  Barb. 
294. 

England.  King's  Case,  6  Ch.  App. 
196;  Williams'  Case,  1  Ch.  Div.  576; 
Eugg's  Case,  2  Dr.  &  Sm.  452;  Hoars 's 
Case,  2  Johns.  &  H.  229. 

Where  a  person  takes  a  transfer  of 
shares,  and  is  registered  as  owner  on 
the  books  of  the  corporation,  he  can- 
not avoid  liability  for  the  balance 
due  on  the  shares,  in  an  action  by  a 
receiver,  by  showing  that  another  is 
the  equitable  owner  of  the  shares, 
even  though  the  corporation  may  have 
had  notice  thereof.  Russell  v.  Easter- 
brook,  71  Conn.  SO,  40  Atl.  9Q5.V 

One  to  vi-liom  .Stock   is  transferred 


on  the  books  of  the  company  in  order 
to  qualify  him  to  hold  the  office  of 
director  thereby  holds  himself  out  as 
being  the  owner  thereof  in  his  own 
right,  and  cannot  escape  liability  to 
creditors  by  showing  that  he  never 
had  a  beneficial  interest  in  it,  but 
held  it  as  agent  of  another,  to  whom 
he  had  delivered  the  stock  certificate 
with  a  transfer  indorsed  therSbn. 
John  W.  Cooney  Co.  v.  Arlington  Ho- 
tel Co.,  —  Del.  Ch.  — ,  101  Atl.  879; 
Fell  V.  Securities  Co.  of  North  Amer- 
ica, —  Del.  Ch.  — ,  100  Ati;  788. 

It  is  not  inequitable  to  permit  a 
receiver  appointed  in  voluntary  liqui- 
dation proceedings  to  proceed  against 
the  agent  rather  than  against  the 
principal,  if  that  course  be  the  best 
for  the  creditors,  as  where  the  prin- 
cipal is  a  nonresident  and  has  not 
been  brought  into  the  proceedings, 
and  his  solvency  is  unknown.  Fell  v. 
Securities  Co.  of  North  America,  — 
Del.  Ch.  — ,  100  Atl.  788. 

This  is  equally  true  as  to  a  statu- 
tory liability.     See    §  4191,   infra. 

As  to  the  personal  liability  of  Sgents 
or  trustees  on  stock  subscriptions  gen- 
erally, see  §  554,  supra. 

6B  Brown  v.  Allebaeh,  166  Fed.  488 ; 
Brown  v.  Artman,  166  Fed.  485;  Fell 
V.  Securities  Co.  of  North  America,  — 
Del.  Ch.  — ,  100  Atl.  788. 

Under,  a  complaint  alleging  that 
stock  of  a  corj^ration  was  subscribed 
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held  that  where  an  incorporator  subscribes  for  stocb  in  behalf 
of,  and  at  the  request  of,  all  the  incorporators,  all  of  them,  includ- 
ing the  subscriber,  are  jointly  and  severally  liable  for  the  payment 
of  the  subscription.*^  If  an  agent  is  held  liable,  he  has  a  remedy 
over  against  his  principal.'''  A  person  who  holds  stock  solely  as 
agent  for  another,  and  has  no  interest  in  it  himself,  is  not  liable  for 
the  balance  remaining  unpaid  thereon,  where  it  has  never  been  reg- 
istered in  his  name.** 

Where  the  constitution  prohibits  the  investment  of  trust  funds  in 
corporate  stock,  a  trust  estate  cannot  be  held  liable  on  stock  pur- 
chased by  the  trustee  or  taken  by  him  in  payment  of  a  debt  due  the 
estate,  but  in  such  case  the  trustee  is  individually  liable.*' 

Where  there  are  two  trustees,  both  must  be  joined  as  defendants 
in  an  action  to  hold  the  estate  liable  on  stock.^" 

§  4111.  —  Effect  of  transfer  of  stock.  The  liability  of  a  stock- 
holder for  calls  after  a  transfer  of  stock  depends  upon  the  law  of 
the  state  in  which  the  corporation  was  created,  and  not  upon  the 
law  of  the  state  in  which  the  stockholder  may  reside,  and  in  which 
action  may  be  brought.®^ 


for  by  a  person  as  trustee,  and  that, 
in  subscribing,  he  acted  as  agent  for 
certain  other  persons  at  their  request, 
and  for  the  benefit  of  each  of  them 
in  a  certain  proportion,  the  creditors 
of  the  corporation  or  a  receiver  may 
maintain  a  suit  against  the  real  par- 
ties in  interest  to  compel  them  to  pay 
the  amount  of  their  subscriptions,  and 
parol  evidence  is  admissible,  without 
any  proof  of  fraud,  to  show  that  the 
subscriptions  were  made  by  the  nom- 
inal subscriber  as  tEeir  agent  and  for 
their  benefit.  Cole  v.  Satsop  B.  Co., 
0  Wash.  487,  43  Am.  St.  Eep.  858,  37 
Pac.  700. 

A  provision  in  the  charter  that  the 
holders  of  the  shares  ai  record  on 
the  books  of  the  company,  and  they 
only,  shall  be  liable  for  assessments, 
does  not  relieve  the  real  owner  from 
liability  under  such  circumstances. 
Brown  v.  Artman,  166  Fed.  485. 

See   also    §4191,  infra. 

As  to  the  liability  of  the  principal 


or  cestui  que  trust  on  a  subscription 
made  by  an  agent  or  trustee  gener- 
ally, see  §  553,  supra. 

66  Brown  v.  Weeks,  195  Mich.  27, 
161  N.  W.  945. 

67FeU  V.  Securities  Co.  of  North 
America,  —  Del.  Ch.  — ,  100  Atl.  788; 
.Stover  V.  Flack,  30  N.  Y.  64.  And 
see  Orr  v.  Bigelow,  14  N.  T.  556. 

B8  American  Alkali  Co.  v.  Kurtz, 
138  Fed.  392,  aff'g  134  Fed.  663. 

69  Bagnell  v.  Ives,  184  Fed.  466. 

SOBagnell  v.  Ives,  184  Fed.  466. 

61  United  States.  Priest  v.  Glenn, 
51  Fed.  400. 

Alabama.  Morris  v.  Glenn,  87  Ala. 
628,  7  So.  90. 

Maryland.  Hambleton  v.  Glenn,  72 
Md.  331,  20  Atl.  115;  McKim  v.  Glenn, 
66  Md.  479,  8  Atl.  130. 

Minnesota.  McConey  v.  Belton  Oil 
&  Gas  Co.,  97  Minn.  190,  106  N.  W.  900 

Missouri.  Meyer  v.  Euby-Trust  Min 
ing  &  Milling  Co.,  192  Mo.  162,  90  S. 
W.  821;  Glenn  v.  Hunt,  120  Mo.  330. 
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In  the  absence  of  a  statutory  provision  ®^  or  an  agreement  ®^  to  the 
contrary,  it  is  generally  held  that  a  bona  fide  transfer  of  stock,  per- 
fected on  the  books  of  the  corporation,  when  this  is  required,  dis- 
charges the  transferrer  from  any  further  liability,  either  to  the  cor- 
poration or  to  creditors,  for  calls  or  assessments  made  after  the 
transfer,  but  not  for  calls  made  prior  thereto,  and  the  transferee 
takes  his  place  and  becomes  liable  for  calls  or  assessments  made  after 
the  transfer,  but  not  for  those  made  before.®*  In  other  words,  a 
stockholder  may  generally  relieve  himself  from  liability  for  any 


62  See  §  4196  et  seq.,  infra. 

63  Generally  the  transferrer  re- 
mains liable  for  calls  previously  made, 
but  the  contrary  is  true  where  the 
transferee  agrees  to  assume  all  of  the 
transferrer's  liability  as  a  part  of 
the  consideration  for  the  transfer,  and 
this  is  assented  to  by  the  corporation 
or  ratified  by  it.  Hall  &  Farley  v. 
Alabama  Ternjinal  &  Improvement  Co., 
173  Ala.  398,  56  So.  235. 

64  United  States.  Pullman  v.  Up- 
ton, 96  IT.  S.  328,  24  L.  Ed.  818;  Web- 
ster V.  Upton,  91  U.  S.  65,  23  L.  Ed. 
384;  Glenn  v.  Porter,  73  Fed.  275; 
Upton  V.  Burnham,  3  Biss.  520,  Fed. 
Gas.  No.  16,799,  3  Biss.  431,  Fed.  Cas. 
No.  16,798;  Uptom  v.  Hansbrough,  3 
Biss.  417,  Fed.  Cos.  No.  16,801. 

Alabiiiua..  Hall  &  Farley  v.  Ala- 
bama Terminal  &  Improvement  Co., 
173  Ala.  398,  56  So.  235;  Henderson 
V.  Mayfield  Woolen  Mills,  153  Ala. 
625,  45  So.  211;  Allen  v.  Montgomery 
E.  Co.,  11  Ala.  437. 

Arkansas.  Davis  v.  Scott,  129  Ark. 
226,  195  S.  W.  383. 

California.  Perkins  v.  Cowles,  157 
Cal.  625,  30  L.  E.  A.  (N.  S.)  283,  137 
Am.  St.  Eep.  158,  108  Pae.  711;  Peo- 
ple's Home  Sav.  Bank  v.  Eickard,  139 
Cal.  285,  73  Pae.  858. 

Illinois.  Kellogg  v.  Stockwell,  75 
III.  68. 

Iowa.  Wishard  v.  Hansen,  99  Iowa 
307,  61  Am.  St.  Eep.  238,  68  N.  W.  691. 

Louisiana.  Haynes  v.  Palmer,  13 
La.  Ann.  240. 


Maine.  Libby  v.  Tobey,  82  Me.  397, 
19  Atl.  904. 

Maryland.   Brant  v.  Ehlen,  59  Md.  1. 

Minnesota.  In  re  People's  Live 
Stock  Ins.  Co.,  56  Minn.  180,  57  N.  W. 
468. 

Missouri.  Banta  v.  Hubbell,  167 
Mo.  App.  38,  150  S.  "W.  1089;  Dain 
Mfg.  Co.  V.  Trumbull  Seed  Co.,  95  Mo. 
App.  144,  68  S.  W.  951. 

New  York.  Sigua  Iron  Co.  v.  Brown, 
171  N.  Y.  488,  64  N.  E.  194,  aff'g  58 
App.  Div.  436,  69  N.  Y.  Supp.  295; 
Tucker  v.  Gilman,  121  N.  Y.  189,  24 
N.  B.  302,  45  Hun  193;  Billings  v. 
Robinson,  94  N.  Y.  415,  28  Hun  122; 
Isham  V.  Buekinghain,  49  N.  Y.  216; 
Cole  V.  Eyan,  52  Barb.  168;  Cowles  v. 
Cromwell,  25  Barb.  413;  Mann  v.  Cur- 
rie,  2  Barb.  294. 

Pennsylvania.  Finletter  v.  Acety- 
lene Light,  Heat  &  Power  Co.,  215  Pa. 
86,  64  Atl.  429;  Bell's  Appeal,  115  Pa. 
St.  88,  2  Am.  St.  Eep.  532,  8  Atl.  177. 

South  Carolina.  Efird  v.  Piedmont 
Laud  Improvement  &  Investment  Co., 
55  S.  C.  78, '32  S.  E.  758,  897. 

Texas.  Eich  v.'  Park,  —  Tex.  Civ. 
App.—,  177  S.  W.  184. 

Washington.  Murphy  v.  Panton,  96 
Wash.  637,  165  Pae.  1074;  Walton 
Lumber  Co.  v.  Commonwealth  Lum- 
ber Co.,  95  Wash.  295,  163  Pae.  762; 
Iverson  v.  Bradrick,  54  Wash.  633, 104 
Pae.  130. 

England  Harrison's  Case,  6  Ch. 
App.  286;  Gilbert's  Case,  5  Ch.  App: 
559;  Weston's  Case,  4  Ch.  App.  20. 
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balance  remaining  due  on  his  stock,  not  already  called  for,  by  trans- 
ferring the  same,*^  and  the  transferee  will  become  liable  therefor  in 
his  plaee.^^  Hence,  in  order  to  hold  a  person  liable  as  a  stockholder 
for  an  unpaid  subscription  it  must  be  alleged  and  proved  that  he 
was  a  stockholder  when  the  liability  is  sought  to  be  enforced.^''  And 
if  he  is  a  stockholder  when  the  action  to  enforce  his  liability  is 
commenced,  it  is  no  defense  that  the  plaintiff  became  a  creditor  after 
he  acquired  it.®* 

In  some  jurisdictions,  however,  it  is  held  that  a  transfer  will  not 
relieve  the  transferrer  from  liability  to  creditors  who  became  such  be- 
fore the  transfer,  but  will  relieve  him  from  liability  to  future  cred- 


See  also  §  3769,  pupra. 

As  to  the  effect  of  a  transfer  of 
stock  on  the  statutory  liability  of 
stockholders,  see  §  4196  et  seq.,  infra. 

66  McConey  v.  Belton  Oil  &  Gas  Co., 
97  Minn.  190,  106  N.  W.  900;  Cole  v.j 
Adams,  19  Tex.  Civ.  App.  507,  49  S. 
W.  1052. 

"At  common  law  a  stockholder 
could  transfer  his  stock  at  any  time, 
and  was  thereafter  relieved  of  all  lia- 
bility on  account  thereof."  Fidelity 
&  Columbia  Trust  Co.  v.  Edelen,  176 
Ky.  376,  195  S.  "W.  447. 

A  stockholder  "can  discharge  him- 
self by  a  bona  fide  transfer  of  the 
stock  to  a  solvent  party  with  the  as- 
sent of  the  corporation,  which  is  at 
the  time  solvent."  Henderson  v. 
Mayfield  Woolen  Mills,  153  Ala.  625, 
45  Sor.  211. 

An  original  subscriber  sued  as  a 
stockholder  who  claims  to, have  been 
released  from  liability  by  a  sale  of 
his  stock  should  ppefeially  plead  that 
fact  as  a  defense.  Harrell  v.  Blount, 
112  6a.  711,  38  S.  E.  56. 

In  Walton  Lumber  Co.  v.  Commpn- 
wealth  Lumber  Co.,  95  Wash.  295,  163 
Pac.  762,  it  was  held  that  while  a 
resolution  of  the  board  of  directors 
requiring  subscribers  to  pay  two  per 
cent  per  month  on  their  subscriptions 
until  the  full  amount  was  paid  was, 
in  substance,  a  call,  it  did  not  change 
the  character  of  the  subscriber's  debt 


so  as  to  make  a  stockholder  who  sold 
and  transferred  his  gtoek  liable  to  sub- 
sequent creditors. 

66  Davis  V.  Scott,  129  Ark.  226,  195 
S.  W.  383;  Crawford  v.  Swicord,  — 
Ga.  — ,  94  S.  E.  1025,  rev'g  judgment 
20  Ga.  App.  35,  92  S.  E.-  394;  McAl- 
lister V.  American  Hospital  Ass'n,  62 
Ore.  530,  125  Pac.  286;  Mountain  Lake 
Land  Co.  v.  Blair,  109  Va.  147,  63  So. 
751. 

67  This  is  true  in  an  action  by  the 
superintendent  of  banks  to  collect 
unpaid  subscriptions.  Sargent  v.  Wa- 
terbury,  83  Ore.  159,  161  Pac.  443,  re- 
hearing denied  163  Pac.  416. 

There  is  no  presumption  that  be- 
cause the  defendants  are  alleged  to 
have  been  stockholders  when  the 
stock  was  originally  issued  to  them, 
they  continued  to  be  such  when  the 
suit  wa^  brought.  The  statutory  pre- 
sumption "that  a  thing  once  proved 
to  exist  continues  as  long  as  is  usual 
with  things  of  that  nature"  does  not 
apply,  since  duration  is  not  an  inva- 
riable attribute  of  ownership'  in  shares 
of  stock.  Moreover,  the  presumption 
is  a  rule  of  evidence  and  not  of  plead- 
ing, and  cannot  take  the  place  of 
averment.  Sargent  v.  Waterbury,  83 
Ore.  159,  161  Pac.  443,  rehearing  de- 
nied 163  Pac.  416. 

68  Calumet  Paper  Co.  v.  Stotts  Inv. 
Co.,  96  Iowa  147,  59  Am.  St.  Kep.  362, 
64  N.  W.  782. 
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itors.*'  And  by  express  statutory  provision  in  some  states  a  transfer 
of  stock,  although  in  good  faith,  and  to  a  responsible  person,  does  not 
'  relieve  the  transferrer  from  liability,  but  he  continues  liable  for  future 
as  well  as  past  calls,  although  the  transferee  becomes  liable  also.'"' 
And  pri^nal  incorporators  who  make  false  statements  as  to  the  amounii 
of  capital  stock  actually  paid  in  are  liable  to  creditors  who  deal  with 
the  corporation  in  reliance  thereon,  though  the  credit  is  extended  after 
they  have  parted  with  their  stock.''^ 

A  transfer  of  shares,  to  discharge  the  trazisferrer  from  liability  to 
creditors  for  a  balance  flue  thereon,  must  not  be  merely  colorable ;  '^ 
and  further  than  this,  it  must  be  to  a  person  capable  of  assuming  the 
liability.'^  Nor  can  a  stockholder  escape  liability  by  transferring  his 
stock  to  another  without  his  knowledge  or  consent  J*  In  this  country, 
the  courts  have  held  that  a  stockholder  remains  liable  if  he  transfers 
his  shares  to  a  person  whom  he  knows  to  be  insolvent,  for  the  purpose 
of  escaping  liability,  although  the  transfer  may  be  out  and  out.  In 
England  this  rule  is  not  recognized,  but  it  is  held  that  a  transfer, 
unless  it  is  merely  colorable,  discharges  the  transferrer  from  further 
liability,  although  it  may  be  made  to  a  person  known  to  be  insolvent, 
and  for  the  purpose  of  avoiding  liability.''* 

After  a  corporation  becomes  insolvent,  a  stockholder  cannot  escape 
liability  for  a  balance  due  on  his  subscription  by  voluntarily  assign- 
ing his  certificate  in  blank,  and  delivering  it  to  the  treasurer  of  the 
corporation  at  his  request.''^  Nor  can  a  stockholder  escape  liability 
for  a  balance  due  on  his  stock  by  transferring  the  same  after  com- 
mencement of  an  action  to  enforce  his  liability.''"'' 

The  liability  of  a  transferee  of  stock  which  was  issued  as  full  paid, 
when  it  was  not  so  in  fact,  has  been  considered  in  a  previous  section.'''* 

69  Walton  Lumber  Co.  v.  Common-  72  See    §4201,    infra, 
wealth  Lumber  Co.,  95  Wash.  295, 163     .    73  See  §  4203,  infra. 
Pae.  762.  74  See  §  4201,  infra. 

Stockholders  are  only  liable  to  cred-  76  See  §  4202,  infra, 

iters  for  debts  and  eaoitraets  created  76  Burt  v.  Real  Estate  Exchange,  175 

while    they    were    stockholders,    and  Pa.  St.  619,  52  Am.  St.  Eep.  858,  34 

not  for  those  created  after  they  have  Atl.  923. 

in  good  faith  disposed  of  their  shares.  77  Calumet  Paper  Co.  v.  Stotts  Inv. 

Hall  V.  Hughes,  119  Md.  487,  87  Atl.  Co.,  96  Iowa  147,  59  Am.  St.  Eep.  362, 

387.  64  N.  W.  782. 

70  See  §4196  et  seq.,  infra.  78  See  §§3597,  3771,  supra. 
71McBryan    v.    Universal   Elevator 

Co.,  130  Mich.  Ill,  97  Am.  St.  Eep. 
453,  89  N.  W.  683. 
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§  4112.  —  Effect  of  pledife  of  stock.  In  the  absence  of  a  statutory 
provision  to  the  contrary,  a  person  who  has  taken  a  transfer  of  stock, 
and  appears  on  the  books  of  the  corporation  as  the  owner,  is  none  the 
less  liable  to  creditors  for  a  balance  due-  on  the  stock  because  he  holds 
the  same  merely  as  collateral  security ;  ■"  but  of  course,  if  the  pledgee 
is  compelled  to  pay  assessments,  he  is  entitled  to  recover  the  same  from 
the  pledgor.** 

A  pledgee  of  stock  is  not  liable  where  he  does  not  appear  on  the 
books  as  a  stockholder,  but  the  entry  in  the  stock  books  and  all  the 
other  records  of  the  corporation  show  that  he  holds  the  stock  merely 
as  collateral  security.*^ 

In  some  states  it  is  expressly  provided  by  statute  that  the  pledgee 
shall  not  be  liable.^^ 

§4113.  By  whom  liability  ma.y  be  enforced — ^In  general.    As  a 

general  rule  the  liability  may  be  enforced  by  any  creditor  of  the  cor- 
poration who  has  recovered  judgment  against  the  corporation  and  had 
execution  thereon  returned  unsatisfied,^*  provided  he  has  not  waived 
his  right  or  released  the  stockholder.**  Ordinarily  the  liability  inures 
to  the  benefit  of  future  as  well  as  existing  creditors.**    And  in  some 


79  Pullman  v.  Upton,  96  IT.  S.  328, 
2d  L.  Ed.  818;  Baines  v.  Babcoek,  95 
Cal.  581,  29  Am.  St.  Eep.  158,  30  Pae. 
776,  27  Pac.  674;  People's  Home  Sav. 
Bank  v.  Eauer,  2  Cal.  App.  445,  84 
Pac.  329;  Tierney  v.  Ledden,  143  Iowa 
286,  21  Ann.  Gas.  105,  121  N.  W.  1050; 
Calumet  Paper  Co.  v.  Stotts  Inv.  Co., 
90  Iowa  147,  59  Am.  St.  Eep.  362,  64 
N.  W.  782;  Hale  v.  Walker,  31  Iowa 
3'J4^  7  Am.  Eep.  137.  Compare  Man- 
dion  V.  Firemen's  Ins.  Co.,  11  Eob. 
(La.)   178. 

See  also   §  3921,  supra. 

As  to  the  liability  of  pledgees  un- 
der statutes  imposing  liability  upon 
stockholders,  ^ee  §  4193,  infra. 

80  McCalla  v.  Clark,  55  Ga.  53. 

See  also  §3914,  supra,  and  §4193, 
infra. 

81  Union  Sav.  Ass  'n  v.  Seligman,  92 
Mo.  635,  1  Am.  St.  Eep.  776,  15  S.  "W. 
630. 

Only  the  holder  of  the  legal  title 
to  the  stock  is  liable  for  the  unpaid 
subscription.     Hence   one   who   holds 


the  equitable  title  tor  stock  as  in- 
demnity for  liability  upon  a  note  of 
the  corporation  is  mot  liable.  McAl- 
lister V.  American  Hospital  Ass 'n,  62 
Ore.  530,  125  Pac.  286. 

See  also  §  4193,  infra,  and  ca^es 
there  cited. 

82  See    §.4193,  infra. 

83  As  to  the  necessity  for  exhaust- 
ing the  legal  remedies  against'  the 
corporation,  see  §  4129,  infra. 

84  See  §  4105,  supra. 

86Durand  v.  Brown,  236  Fed.  609; 
Jackson  Fire  &  Marine  Ins.  Co.  v. 
Walle,  105  La.  89,  29  So.  50? ;  Clark 
V.  E.  C.  Clark  Mach.  Co.,  151  Mich. 
416,  115  N*.  W.  416. 

In  Durand  v.  Brown,  236  Fed.  609, 
it  wa^  held  that,  although  this  is  the 
general  rule,  persons  who  extended 
credit  to  the  corporation  after  the  re- 
cording of  a  mortgage  of  corporate 
property,  given  to  secure  the  return 
of  money  advanced  to  it  by,  the  al- 
leged stockholder,  under  an  agreement 
giving  him  an  option  to  purchase  stock 
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jurisdictions  it  is  held  to  exist  for  the  benefit  of  all  of  the  creditors, 
regardless  of  whether  their  ■claims  weye  contracted  before  or  after  the 
stock  was  issued.**  But  it  is  generally  held  that  an  issue  of  watered 
or  fictitiously  paid  up  stock  cannot  be  attacked,  nor  the  holders  thereof 
compelled  to  pay  its  full  par  value,  by  or  for  the  benefit  of  persons 
who  dealt  with  the  corporation  and  became  creditors  before  the  stock 
was  issued.*'' 

The  liability  may  be  enforced  by  the  assignee  of  a  judgment  cred- 
itor.** In  the  absence  of  fraud,  the  court  may  not  inquire  into  the 
consideration  paid  for  the  assignment  of  claims  by  creditors.*'  And 
the  fact  that  creditors  became  such  by  assignment  of  claims  after  the 
corporation  became  insolvent  does  not  limit  their  recovery  to  the 
amount  paid  by  them  for  such  claims.'" 

The  right  of  purchasers  from  receivers,  assignees  for  creditors,  or 
trustees  in  bankruptcy  to  enforce  the  liability  will  be  considered  in  a 
subsequent  section.*^ 

§  4114.  —  Creditors  who  are  also  stockholders.  According  to  the 
weight  of  authority,  a  creditor  is  not  precluded  from  maintaining  a 
creditors'  suit  because  he  happens  also  to  be  a  stockholder  in  the  cor- 
poration, even  though  he  has  not  paid  his  own  subscription  in  full.'^ 
The  other  delinquent  stockholders  cannot  set  off  against  their  indebt- 

or  to  treat  the   advances   as  a  loan,  recover  unpaid  subscriptions.     Argall 

could   noi;   complain    that    such   stock  v.  Sullivan,  83  Minn.  71,  85  N.  W.  931. 

had  not  been  fully  paid.  The  statute   is   remedial  and   is  to 

86  This  is  true  in  Connecticut,  where  bft  liberally  construed.  The  word 
the  liability  is  not  based  upon-  either  "representatives"  in  the  provision 
the  "trust  fund"  or  the  "fraud"  authorizing  ^uch  an  action  to  be 
theory,  but  is  imposed  by  a  statute,  brought  by  "the  person  obtaining 
which  "clearly  contemplates  that  all  such  judgment  or  his  representatives" 
creditors  are  entitled  to  be  paid,  and  includes  an  assignee.  Argall  v.  Sulli- 
Ihat  stockholders  are  bound  to  pay  van,  83  Minn.  71,  85  N.  W.  931. 
them  if  the  stock  held  by  them  has  89  Gordon  v.  Cummings,  78  Wash, 
not  been  paid  for  in  full. ' '     HosofC  v.  515,  139  Pac.  489. 

Gilbert  Transp.  Co.,  221  Fed.  972.  90  Gordon   v.    Cummings,   78   "Wash. 

87  See  §  3595,  supra.  515,  139  Pac.  489. 

88  An  assignee  of  the  judgment  may  91  See  §4117,  infra. 

maintain  garnishment  proceedings  in  92  RosofE  v.  Gilbert  Transp.  Co.,  221 

the  name  of  the  assignor.     Henderson  Fed.   972;    Bissit   v.   Kentucky  Eiver 

V.  Hall,  134  Ala.  455,  63  L.  E.  A.  673,  Nav.  Co.,  15  Fed.  353;  Blood  v.  Serena 

32  So.  840.  Land  &  "Water  Co.,  150   Cal.   764,  89 

An  assignee  of  a  judgment  creditor  Pac.  1090;  Bickley  v.  Schlag,  46  N.  J. 

may  institute  a  suit  under  the  Minne-  Eq.  533,  20  Atl.   250;   Union  Pac.  E. 

sota  statute  to  sequestrate  the  prop-  Co.  v.  Blair,  48  Utah  38,  156  Pac.  948; 

erty  of  an  insolvent  corporation  and  "Wilson  v.  Kiesel,  9  Utah  397. 
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edness  to  the  corporation  the  plaintiff's  indebtedness  to  it,  and  hence 
the  fact  that  his  liability  exceeds  the  amount  of  his  claim  will  not  pre- 
vent him  from  recovering  against  them.®*  But  in  such  case  the  cred- 
itor stockholder  must  first  pay  in  the  unpaid  portion  of  his  subscrip- 
tion,®* and  must  contribute  ratably  with  the  defendant  stockholders 
towards  the  liquidation  of  his  demand  against  the  corporation.**  And 
there  is  authority  to  the  effect  that  he  cannot  maintain  an  action  at 
law  against  other, stockholders  under  such  circumstances.®^ 

The  liability  is  not  affected  by  the  fact  that  one  of  the  delinquent 
stockholders  is  also  a  stockholder  of  the  creditor  corporation  by  which 
such  liability  is  sought  to  be  enforced.®^ 

A  stockholder  is  not  a  creditor  within  the  meaning  of  the  rule  that 
creditors  may  recover  from  stockholders  of  an  insdlvent  corporation 
the  amount  of  their  unpaid  subscriptions  to  the  capital  stock.®^  And 
in  ease  of  insolvency  no  stockholder  can  be  made  liable  to  call  for 
the  benefit  of  a  fellow  stockholder.  But,  as  we  have  seen,  where 
several  stockholders  are  indebted  to  the  corporation  on  account  of 
unpaid,  subscriptions  and  one  of  them  is  compelled  to  pay  more  than 
his  proportion  to  or  for  the  benefit  of  creditors,  he  is  entitled  to  con- 
tribution from  the  others.®®  Stockholders  who  have  paid  their  sub- 
scriptions are  entitled  to  have  the  liability  of  those  who  have  not  paid 

As  to  the  right  of  a  creditor  who  &  Water   Co.,   150   Cal.   764,  89   Pac. 

is    also    a   stockholder    to    enforce    a  1090;  Bickley  v.  Schlag,  46  N,  J.  Eq. 

statutory     liability     of     stockholders,  533,  20  Atl.  250. 
see  §4211,  infra.  "He    must    contribute    pari    passu 

93  Blood  V.  Serena  Laud  &  Water  with  the  other  stockholders  to  the 
Co.,  150  Cal.  764,  89  Pac.  1090.  payment  of   the   amount   due  h^m,  if 

"A^    a    stockholder    owing    a    sub-  any."     Wilson  v.  Kiesel,  9  Utah  397, 

scription"  the  plaintiff  "is  bound  to  35  Pac.  488. 
apply    this    subscription    toward    the  96  See   §  4211,  infra, 

satisfaction  of  the  debts  of  the  cor-  97Flather     v.     Economy     Slugging 

poratipn;  but  there  is  no  reason  why,  Mach.  Co.,  71  N.  H.  398,  52  Atl.  454. 
merely  because  he  unites  in  his  awn  98Esgen  v.  Smith,  113  Iowa  25,  84 

person  the  two  characters  of  creditor  N.  W.  954. 

and  stockholder,  he  should,  as  stock-  One  who  purchases  stock  from  an- 
holder,  be  compelled  to  bear  the  en-  other  stockholder  is  not  a  creditor 
'tire  burden  of  satisfying  his  own  within  the  meaning  of  the  rule  that  a 
claim,  for  which  other  stockholders  creditor  may  recover  from  a  stock- 
are  equally  liable. ' '  Blood  v.  Serena  holder  the  balance  which  should,  have 
Land  &  Water  Co.,  150  Cal.  764,  89  been  paid  on  stock  not  fully  paid  in 
Pac.  1090.  money  or  money's  worth.     LaVeine  v. 

94  Union  Pac.  E.  Co.  v.  Blair,  48  Tiffany  Springs  &  Land  Co.  (Mo.), 
Utah  38,  156  Pac.  948.  187   S.  W.   1186. 

96  Bissit    V.    Kentucky    Eiver    Nav.  99  See  §  4102,  supra. 

Co.,  15  Ted.  353;  Blood  v.  Serena  Land 

7066 


Ch.  56] 


Stock  and  Stockholdebs 


[§4115 


enforced  for  the  benefit  of  the  corporation  or  for  the  purpose  of 
adding  to  its  assets  where  it  has  ceased  to  be  a  going  concern;^  And 
a  stockholder  may  sue  to  compel  the  payment  of  unpaid  subscriptions 
where  the  proper  corporate  officers  neglect  or  refuse  to  do  so.^ 

§4115.  — Receivers,  trustees  in  bankruptcy,  assignees  for  cred- 
itors, and  the  like.  A  general  assignment  by  a  corporation  for  the 
benefit  of  creditors  passes  to  the  assignee,  with  the  other  assets  of  the 
corporation,  the  right  to  collect,  for  the  benefit  of  creditors,  balances 
due  from  the  stockholders  on  s.ubscriptions  to  stock.*  And  generally 
the  liability  of  the  stockholders  for  the  amount  remaining  unpaid 
may  be  enforced  by  an  assignee  in  insolvency,*  or  a  receiver,®  when 


1  Stockholders  of  an  insolvent  cor- 
poration who  have  paid  their  subgerip- 
tiona  may  sue  to  compel  others  who ' 
have  not  paid  to  do  so,  so  that  the 
amount  can  be  treated  as  part  of  the 
assets  of  the  corporation  for  distribu- 
tion. Bank  of  Des  Arc  v.  Moody,  110 
Ark.  39,  161  S.  W.  134. 

8  See  §  673,  supra. 

3  United  States.  Glenn  v.  Marbury, 
145  U.  S.  499,  36  L.  Ed.  790. 

Alabama.  Chamberlain  v.  Brom- 
bcrg,  83  Ala.  576,  3  So.  434.  : 

Califomiau  Kohler  v.  Agassiz,  99 
Cal.  9,  33  Pac.  741. 

Iowa.  Johnson  v.  Morgan,  178  Iowa 
577, 160  N.  W.  2. 

Kansas.  Beal  v..  Dillon,  5  Kan.  App. 
27,  47  Pac.  317. 

Maine.  Dunn  v.  Howe,  96  Fed.  160 
(under  the  Maine  statute). 

Maryland.  Glenn  v.  Williams,  60 
Md.  93. 

Missouri  Hequembourg  .v.  Edwards, 
155  Mo.  514,  56  S.  W.  490;  Eppright 
V.  Nickerson,  78  Mo.  482 ;  Shoekley  v. 
Fisher,  75  Mo.  498;  Banta  v.  Hubbell, 
167  Mo.  App.  38,  150  S.  W.  1089;  Has- 
kell V.  Sells,  14  Mo.  App.  91;  Frank- 
lin V.  Menown,  11  Mo.  App.  592,  10 
Mo.  App.  570;  Lionberger  v.  Broadway 
Sav.  Bank,  10  Mo.  App.  499. 

New  York.  Stoddard  v.  Lum,  159 
N.  T.  265,  45  L.  E.  A.  551,  70  Am.  St. 
Bep.  541,  53  N.  E.  1103,  rev'g  32  App. 
Div,  565,  53  N.  Y.  Supp.  607. 


Pennsylvania^  Cook  v.  Carpenter, 
212  Pa.  165,  1  L.  E.  A.  (N.  S.)  900, 
108  Am.  St.  Eep.  854,  4  Ann.  Cas.  723, 
61  Atl.  799;  Citizens'  &  Miners'  Sav. 
Bank  &  Trust  Co.  v.  Gillespie,  115  Pa. 
St.  564,  9  Atl.  73;  Germantown  Pas- 
senger Ey.  Co.  v.  Fitler,  60  Pa.  St. 
124,  100  Am.  Dec.  546;  West  Cheater 
&  P.  E.  Co.  v.  Thomas,  2  Phila.  344. 

Tennessee.  Cartwright  v.  Dickinson, 
88  Tenn.  476,  7  L.  E.  A.  706,  17  Am. 
St.  Eep.  910,  12  S.  W.  1030. 

Virginia.  Vanderwerken  v.  Glenn, 
85  Va.  9,  6  S.  E.  806;  Lewis'  Adm'r  v. 
Glenn,  84  Va.  947,  6  S.  E.  866. 

Wasliangton.  McKay  v.  Elwood,  12 
Wash.  579,  41  Pac.  919. 

At  common  law,  the  assignee  cannot 
sue  in  his' own  name  at  law,  but  must 
sue  in  the  name  of  the  corporation. 
Glenn  v.  Marbury,  145  U.  S.  499,  36 
I;.  Ed.  790. 

See  also  §  688,  supra. 

As  to  the  remedies  of  the  assignee, 
see  §  4122,  infra. 

Afi  to  the  right  at  an  assignee  to  en- 
force a  statutory  liability  of  stock- 
holders, see   §  4214,  infra. 

4  In  re  Minnehaha  Driving-Park 
Ass'n,  53  Minn.  423,  55  N.  W.  '598; 
Marson  v.  Deither,  49  Minn.  423,  52 
N.  W.  38. 

6  United  States.  Hollander  v.  Heas- 
lip,  222  Fed.  808;  EosofE  v.  Gilbert 
Transp.  Co.,  221  Fed.  972;  Eepublie 
Iron  &  Steel  Co.  v.  Carlton,  189  Fed. 
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he  is  authorized  to  enforce  it  by  the  court  appointing  him. 


126;  Land  Title  &  Trrist  Co.  v.  As- 
phalt Co.  of  America,  127  Fed.  1; 
Kroegher  v.  Oalivada  Colonization  Go., 
119  Fed.  641;  "Winans  v.  McKean  E. 
&  Nav.  Co.,  6  Blatehf.  215,  Fed.  Cas. 
No.  17,862. 

Delaware.  John  W.  Coomey  Co.  v. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl.  879. 

Georgia.  Hightower  v.  Thornton,  8 
Ga.  486,  52  Am.  Dec.  412;  Graves  v. 
Denny,  15  Ga.  App.  718,  84  S.  E.  187. 
See  also  Tichenor  v.  Williams  Block 
Pavement  Co.,  116  Ga.  303,  42  S.  E. 
505. 

Illinois.  Great  Western  Tel.  Co.  v. 
Gray,  122  ni.  630,  14  N.  E.  214. 

Indiana.  Marion  Trust  Co.  v.  Blish, 
170  Ind.  686,  18  L.  E.  A.  (N.  S.)  347, 
85  N.  E.  344,  84  N.  E.  814;  Carnahan 
v.  Campbell,  158  Ind.  226,  63  N.  E. 
384;  Id.  (Ind.),  59  N.  E.  1054;  Gainey 
V.  Gilson,  149  Ind.  58,  48  N.  E.  633; 
Eeel  V.  Brammer,  56  Ind.  App.  180, 
301  N.  E.  1043. 

Louisiana.  Winterhaler  v.  Hoffman, 
119  La.  125,  4^  So.  980;  Jackson  Fire 
&  Marine  Ins.  Co.  v.  Walle,  105  La. 
89,  29  So.  503. 

Maryland.  Frank  v.  Morrison,  58 
Md.  423;  Stillman  v.  Dougherty,  44 
Md.  380;  Hall  v.  United  States  Ins. 
Co.  of  Baltimore,  5  Gill  484. 

IMlcliigan.  McBryan  v.  Universal 
Elevator  Co.,  130  Mich.  Ill,  97  Am. 
St._  Eep.  453,  89  N.  W.  683. 

Minnesota.  Basting  v.  Ankeny,  64 
Minn.  133,  66  N.  W.  266;  Spooner  v. 
Bay  St.  Louis  Syndicate,  47  Mintf.  464, 
50  N.  W.  601. 

Missouri.  Berry  v.  Rood,  168  Mo. 
316,  67  8.  W.  644. 

Nebraska.  Wyman  v.  Williams,  53 
Neb.  670,  74  N.  W.  48,  52  Neb.  833, 
73  N.  W.  285. 

New  Jersey.  McDermott  v.  Wood- 
house,  87  N.  J.  Eq.  124,"  99  Atl.  103. 
See  V.  Heppenheimer,  55  N.  J.  Eq.  240, 
36  Atl.  966,  aff'd  56  N.  J.  Eq.  453,  41 


And  it 

Atl.  1116  (mem.  dec);  Barkalow  v. 
Totten,  53  N.  J.  Eq.  573,  32  Atl.  2. 

New  York.  Dayton  v.  Borst,  31  N. 
Y.  435;  Eankine  v.  Elliot,  16  N.  Y. 
377;  "Van  Schaiek  v.  Maekin,  129  App. 
Div.  335,  113  N.  Y.  Supp.  408; 
Wagenen  v.  Clark,  22  Hun  497;  Na- 
than v.  Whitloek,  9  Paige  152. 

North  Carolina.  Worth  v.  Wharton, 
122  N.  C.  376,  29  S.  E.  370. 

Ohio.  .  Smith  v.  Johnson,  57  Ohio 
St.  486,  49  N.  E.  693. 

Pennsylvania.  See  Bailey  v.  Pitts- 
burgh Coal  E.  Co.,  139  Pa.  St.  213,  21 
Atl.  72. 

Texas.  Showalter  v.  Laredo  Im- 
pror^ement  Co.,  83  Tex.  162,  18  S.  W. 
491;  Mitchell  v.  Porter,  —  Tex.  Civ. 
App.  — ,  194  S.  W.  981 ;  Herf  &  Fre- 
richs  Chemical  Co.  v.  Brewster,  54  Tex. 
Civ.  App.  217,  117  S.  W.  880;  Mathis 
V.  Pridham,  1  Tex.  Civ.  App.  58,  20  S. 
W.  1015. 

A  receiver  "succeeds  to  the  title 
and  rights  of  action  of  the  corpora- 
tion itself,  and  takes  all  such  rights 
as  the  corporation  itself  originally  had, 
and  may  enforce  them  by  the  same 
legal  remedies. ' '  Smith  v.  Johnson,  57 
Ohio  St.  486,  49  N.  E.  693. 

Title  is  vested  in  receiver  and  it  is 
his  right  and  duty  to  enforce  the  lia- 
bility when  the  interests  of  .creditors 
require  it;  Herf  &  Freriehs  Chemical 
Co.  V.  Brewster,  54  Tex.  Civ.  App.  217, 
117  S.  W.  880.    ' 

A  receiver  may  sue  in  his  own 
name.  Frank  v.  Morrison,  58  Md.  423; 
Mathis  V.  Pridham,  1  Tex.  Civ.  App. 
58,  20  S.  W.  1015. 

A  receiver  may  maintain  an  inde- 
pendent action  to  recover  a  call  made 
by  the  board  of  directors  prior  to  the 
institution  of  the  proceedings  in 
which  he  was  appointed,  l^asting  v. 
Ankeny,  64  Minn.  133,  66  N.  W.  266. 

The  court  appointing  a  receiver  may 
direct  him  to  collect  calls  made  by 
directors  before  his  appointment.  Wy- 
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may  also  be  enforced  by  a  superintendent  or  commissioner  of  banks,® 
or  by  the  directors  or  trustees  of  the  corporation,'  where  the  statute 
intrusts  the  winding  up  of  the  affairs  of  the  corporation  to  them. 


man  v.  Williams,  53  Neb.  670,  74  N. 
W.  48,  52  Neb.  833,  73  N.  W.  285. 

A  receiver  can  maintain  an  action 
to  recover  an  unpaid  subscription  only 
by  virtue  of  the  authority  conferred 
upon  him  by  the  court,  and  in  such  an 
action  his  pleading  must  show  his  au- 
thority, rieteher  v.  Bank  of  Lonoke, 
71  Ark.  1,  69  S.  W.  580;  Gainey  v.  Gil- 
son,  149  Ind.  58,  48  N.  E.  633;  Sim- 
mons V.  Taylor,  106  Tenn.  729,  63  S. 
W.  1123. 

The  receiver  must  show  a  clear  le- 
gal right  to  institute  and  carry  on  the 
suit,  and  to  that  end  shoTild  show  his 
appointment  by  a  decree  which  is  con- 
clusive as  against  the  defendant. 
Chandler  v.  Brown,  77  111.  833.  ■ 

A  clause  in  a  decree  appointing  a 
receiver,  providing  that,  "if  there 
shall  be  any  sums  due  upon  the  shares 
of  the  capital  stock  *  *  *  the 
*  *  *  receiver  will  proceed  to  col- 
lect and  recover  the  same,"  was  held 
not  to  be  a  call  for  the  entire, balance 
of  subscriptions  not  previously  called 
for,  but  merely  an  authority  to  collect 
any  sums  not  paid  on  calls  already 
made.    Liggett  v.  Glenn,  51  Fed.  381. 

A  decree  of  the  chancellor  having 
jurisdiction  to  administer  the  estate  of 
an  insolvent  corporation  directing  a 
receiver  to  sue  the  corporate  debt- 
ors gives  him  full  authority  to  sue 
subscribers  for  the  unpaid  balance  of 
their  subscriptions,  and  this  is  true 
although  it  is  merely  an  interlocutory 
decree  for  the  purpose  of  marshall- 
ing the  corporate  assets. .  Graves  v. 
Denny,  15  Ga.  App.  718,  84  S.  E.  187. 

A  receiver  appointed  at  the  instance 
of  a  judgment  creditor  may  sue  with- 
out leave  of  court.  McBryan  v.  Uni- 
versal Elevator  Co.,  130  Mich.  111,97 
Am.  8t,  Eep.  453,  89  N.  W.  683. 


As  to  the  remedies  of  the  receiver, 
see  §  4122,  infra. 

As  to  the  right  of  a  receiver  to 
enforce  a  statutory  liability  of  stock- 
holders, see  §  4214,  infra. 

6  Sargent  v.  Waterbury,  83  Ore.  159, 
161  Pac.  443,-  rehearing  denied  163 
Pac.  416;  Sargent  v.  American  Bank 
&  Trust  Co.,  80  Ore.  16,  154  Pac.  759, 
rehearing  denied  156  Pac.  431. 

A  special  agent,  appointed  pursuant 
to  the  statute  by  the  commissioner  of 
banking  to  wind  up  the  affairs  of  an 
insolvent  bank,  may  sue  in  the  name 
of  the  bank  on  a  note  given  in  pay- 
ment of  a  subscription.  McWhirter  v. 
First  State  Bank  of  Amarilla,  —  Tex. 
Civ.  App.  — ,  182  S.  W.  682. 

7  Hurd  V.  Tallman,  60  Barb.  (N.  Y.) 
272. 

Under  a  former  California  statute 
providing  for  the  liquidation  of  the 
affairs  of  banks  adjudged  insolvent  by 
their  directors  as  trustees,  it  was  held 
that  directors  in  liquidation  could  levy 
an  assessment  upon  unpaid  stock  in 
the  manner  provided  by  the  general 
provisions  of  the  statute  (Civ.  Code, 
§  331  et  seq.)  and  could  elect  to  col- 
lect the  same  by  an  action  in  the 
name  of  the  corporation,  pursuant  to 
Civ.  Code,  §  349.  Union  Sav.  Bank  of 
San  Jose  v.  Leiter,  145  Cal.  696,  79 
Pae.  441;  Union  Sav.  Bank  of  San 
Jose  V.  Dunlap,  135  Cal.  628,  67  Pac. 
1084. 

The  repeal  of  the  provisions  for 
winding  up  the  affairs  of  banks  in 
this  manner  by  an  act  containing  no 
saving  clause  as  to  pending  litigation 
was  held  not  to  affect  a  judgment  pre- 
viously rendered,  decreeing  a  bank  to 
be  insolvent  and  requiring  it  to  pro- 
ceed to  wind  up  its  affairs  under  the 
management   of  its   directors,   or  the 
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Generally  unpaid  subscriptions  pass  to  a  trustee  in  bankruptcy  of 
the  corporation,  and  he  may  sue  to  collect  them.*  And  the  Bank- 
ruptcy Act  now  expressly  provides  that  he  shall  be  vested  with  all 


right  of  said  directors  to  levy  and  cal- 
Iret  an  assessment  for  that  purpose. 
Union  Sav.  Bank  of  San  Jose  v.  Lei- 
ter,  145  Gal.  696,  79,Pae.  441. 

8  United  States.  Scovill  v.  Thayer, 
105  U.  8.  143,  26  L.  Ed.  968;,  Pullman 
y.  Upton,  96  U.  S.  328,  24  L.  Ed.  818; 
Chubb  V.  Upton,  95  U.  S.  665,  24  L. 
Ed.  523;  Turnbull  v.  Payson,  95  U.  8.  . 
418,  24  L.  Ed.  437;  Webster  v.  Upton,  , 
91  U.  S.  65,  23  L.  Ed.  384;  Sanger  v. 
Uptou,  91  U.  S.  56,  23  L.  Ed.,  220; 
Upton  V.  Tribilooek,  91  U.  S.  ,45,,  23 
L.  Ed.  203;  Babbitt  v.  Bead,  236  Eed. 
42,  aff  'g  215  Fed^  395 ;  In  re  Newfound- 
land Syndicate,  196  Fed.  443,  judg- 
ment ^modified  201  Ffed.  917 ;  Babbitt 
v.  Read,  173  Fed.  712;  In  re  Reming- 
ton Automobile,  &  Motor  Co.,  153  Fed. 
345,  modifying  judgment  139  Fed.  766  ; 
Upton  V.  Burnham,  3  Biss.  520,  Fed. 
Gas.  No.  16,799;  Upton  v.  Hansbrough, 
3  Biss.  417,  Fed.  Cas.  No.  16,801;  Pay- 
.  son  V.  Stoever,..  2.  Dill.  427,  Fed.  Cas. 
No.  10,863.  See  also  Kelley  v.  Gill, 
245  U.  S.  116,  62  L.  Ed.  1§5,  aS',g  238 
Fed.  996. 

Alabama.  Porter  v.  Hughes,  73  So. 
400. 

California.  Perkins  v., Cowles,  157 
Cal.  625,  30  L.  R.  A.  (N.  S.)  283,  137 
Am.  St.  Rep.  158,  108  Pac.  711. 

Georgia.  Chappell  y.  Lowe,  145  Ga. 
717,  89  S.  E.  777;  Bailey  V.  Anderson, 
142  Ga.  11,  82  g.  E.  290;  Spratling 
V.  rWestbrook,  140  Ga.  625,  79  8.  E. 
536;  Allen  y.  Grant,  122  Ga.  552,  50 
8.  E.  494;  Commercial  Bank  of 
Augusta  V.  Warthen,  119  Ga.  990,  .47 
8.  E.  536.  See  also  Crawford  v. 
Roney,  130  Ga.  515,  61  S.  E.  117. 

Illinois.  Edwards  v.  Schillinger,  245 
m.  231,  33  L.  B.  A.  (N.  8.)  895,  137 
Am.  8t.  Rep.  308,  91  N.  E.  1048,  afP*g 
148  111.  App.  227;  Lane  v."  Nickerson, 
99  111,  284. 


Michigan.  Foote  v.  Greilick,  166 
Mich.  636,  132  N.  W.  473. 

Missouri.  See  Biggs  v.  Westen,  248 
Mo.  333,  154  S.  W.  708. 

New  Jersey.  Clevenger  v.  Moore,  71 
N.  J.  L.  148,  58  Atl.  88. 

New  York.  Manufacturers'  Com- 
mercial Co.  V.  Heckscher,  144  App. 
Div.  601,  129  N.  Y.  Supp.  556,  aff'd 
203  N.  Y.  560,  96  N.  E.  1121;  Rath- 
bone  V.  Ayr.e,  84  App.  Div.  186,  82 
N.  Y.  Supp.  235. 

Texas.  Smbot  v.  Perkins, . —  Tex. 
Civ.  App.  — ,  195  S.  "W.  988;  Rich  v. 
Park,  —  Tex.  Civ.  App.  — ,  177  S.  W. 
184;  Herf  &  Frerichs  Chemical  Co.  v. 
Brewster,  54  Tex.  Civ.  App.  217,  117 
S.  W..  880. 

.Unpaid  subscriptions  are  debts  be- 
longing to  the  corporation,  which  it 
could  have  collected,  and  therefore  are 
assets  which  pass  to  its  trustee  in 
bankruptcy.  Rathb.one  v.  Ayre,  84  N. 
Y.App.  Div.  186,  82  N.  Y.  Supp.  235. 

The,  liability  is  contractual  and 
passes  to  the  trustee,  and  this  ia 
equally  true  although  the  stockholder 
claims  to  have  paid  the  subscription. 
Commercial  Bank  of  Augusta  v. 
Warthen,  119  Ga.  990,  47  S.  E.  536. 

Title  vests  in  the  trustee,  and  it  is 
his  right  and  duty  to  compel  payment 
when  the  interests  of  the  creditors  re- 
quire it.  Herf  &  Frerichs  Chemical 
Cq.  V.  Brewster,  54  Tex.  Civ.  App.  217, 
117  S.  W.  880. 

"This  liability  can  be  enforced  by 
the,  trustee  in  bankruptcy.  For  while 
he  represents  the  corporation  in  a 
sense  he  also  represents  the  creditors. 
Inasmuch  as  all  the  subscribers  who 
have  not  paid  in  full  can  be  joined  as 
defendants  in  one  suit,  it  is  manifestly 
to  their  interest,  to  that  of  the  cred- 
itors, and  to  that  of  the  estate,  that 
the  trustee  should  be  permitted  to  be 
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the  rights  of  a  judgment  creditor  upon  whose  judgment  execution  has 
been  issued  and  returned  unsatisfied,  which  gives  him  a  right  to  sue.' 

"Where  the  liability  is  imposed  by  the  statute,'  the  question  whether 
it  may  be  enforced  by  the  trustee  in  bankruptcy  depends  upon  whether 
it  is  a  corporate  asset  or  belongs  to  the  creditors  only.  In  the  former 
case  he  may  enforce  it  and  in  the  latter  not.^" 

After  the  appointment  of  a  trustee  in  bankruptcy,^^  or  a  receiver 
with  power  to  collect  unpaid  subscriptions,^^  creditors  cannot  main- 


the  plaintiff  in  that  action.  It  avoids 
a  multiplicity  at  suits.  It  permits  the 
court  to  pass  upon  the  rights  of  the 
several  creditors,  and  to  determine 
whether  any  are  precluded  from  the 
right  to  share  in  the  fund  when  real- 
ized. It  also  enables  the  court  in  one 
action  to  have  an  accounting,  to  de- 
termine the  varying  rights  of  each 
creditor,  whether  any  of  the  subscrib- 
ers are  insolvent,  to  mould  a  decree 
accordingly,  and  to-  do  complete  equity 
ill  one  proceeding."  Allen  v.  Grant, 
122  Ga.  552,  50  S.  E.  494. 

The  trustee  may  sue  upon  his  own 
responsibility  without  obtaining  spe- 
cific authority  from  the  bankruptcy 
court.  Porter  v.  Hughes,  —  Ala.  — , 
73  So.  400. 

He  may  sue  in  a  state  court.  Cle- 
venger  v.  Moore,  71  N.  J.  L.  148,  58 
Ati.  88. 

As  to  the  remedies  of  the  trustee, 
see  .§  4122,  infra. 

As  to  the  right  of  a  trustee  in  bank- 
ruptcy to  enforce  a  statutory  liabil- 
ity of  stockholders, .  see  §  4214,  infra. 

9  Amendment  of  June  25,  1910. 
Grand  Eapids  Trust  Co.  v.  Nichols,  — 
Mich.  — ,  165  N.  W.  667;  Bernard  y. 
Carr,  167  N.  C.  481,  83  S.  E.  816. 

Under  this  provision  he  may  main- 
tain a  creditors'  bill  in  a  state  court 
against  persons  who  have  received 
stock  without  paying  for  it,  where  a 
judgment  creditor  could  do  so.  Grand 
Eapids  Trust  Co.  v.  Nichols,  —  Mich. 
— ,  165  N.  W.  667. 

This  provision  did  not  confer  on  the 
trustee  new  means  of  collecting  ordi- 


nary claims  due  the.  bankrupt.  Kel- 
ley  V.  Gill,  245  U.  S.  Il6,  62  L.  Ed. 
185,  aff'g  238  Fed.  996. 

The  amendment,  by  its  terms,  did 
not  apply  to  bankruptcy  eases  pend- 
ing when  it  took  effect.  Breck  v. 
Brewster,  153  N.  Y.  App,  Div.  800, 138 
N.  Y.  Supp.  821,  150  N.  Y.  App.  Div. 
202,  134  N.  Y.  Supp.  697. 

10  See  §  4214,  infra. 

11  Commercial  Bank  of  Augusta  v. 
Warthen,  119  Ga.  990,  47  S.  E.  536; 
Lane  v.  Nickersom,  99  111.  284;  Grand 
Eapids  Furniture  Co.  v.  Nichols,  — 
Mich.  — ,  165  N.  W.  667;  Herf  & 
Frerichs  Chemical  Co.  v.  Brewster,  54 
Tex.  Civ.  App.  217,  117  S.  W.  880. 

While  the  trustee  is  ready  to  en- 
force the  liability,  no  one  else  can. 
Babbitt  v.  Read,  173  Fed.  712. 

See  also  §4215,  infra. 

12  United  States.  See  Bepublic  Iron 
&  Steel  Co.  V.  Carlton,  189  Fed.  126. 

Connecticut.  Links  v.  Cornnecticut 
Eiver  Banking  Co.,  66  Conn.  277,  33 
Atl.  1003. 

Georgia.  Morgan  v.  Gil>ian,  115 
Ga.  145,  41  S.  E.  495;  Branch  v.  Knapp, 
61  Ga.  614. 

Indiana.  Big  Creek  Stone  Go.  v. 
Seward,  144  Ind.  205,  43  N.-  E.  5,  42 
N.  B.  464;  Voorhees  v.  Indianapolis 
Car  &  Manufacturing  Co.,  140  Ind. 
220,  39  N.  E.  738;  Indiana  Novelty 
Mfg.  Co.  V.  McGiU,  15  Ind.  App.  1, 43 
N.  E.  464. 

Louisiana.  Dilzell  Engineering  & 
Construction  Co;  v.  Lehmaun,  120  La. 
273,  45  So.  138 ;  Gas  Light  &  Banking 
Co.  V.  Haynes,  7  La.  Ann.  114;  New 
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tain  independent  suits  or  proceedings  for  that  purpose.  And  after  an 
adjudication  in  bankruptcy,  a  receiver  previously  appointed  has  no 
right  to  maintain  such  a  suit.^''  But  the  appointment  of  a  receiver  for 
a  foreign  corporation  by  the  court  of  the  state  of  its  domicile  will  not 
preclude  a  creditor  from  attaching  or  garnishing  the  amount  due  from 
a  stockholder  residing  in  another  state.^*  Nor  will  the  courts  of  the 
latter  state  on  grounds  of  comity,  remit  the  attaching  creditor  to 
the  jurisdiction  of  the  foreign  eourt.^^  And  it  has,been  held  that  the 
appointment  of  a  receiver  in  a  statutory  suit  instituted  by  the  attor- 
ney general  for  the  purpose  of  dissolving  the  charter  of  the  corpo- 
ration, or  winding  up  its  business  when  it  becomes  insolvent,  will  not 
prevent  creditors  from  suing.^® 

If  the  receiver  refuses  or  fails  to  discharge  his  duty  with  respect 


Orleans  Ga^  Light  Co.  v.  Bennett,  6 
La.  Ann.  456. 

Maryland.  Castleman  v.  Terapleman, 
.  87  Md.  546,  41  L.  B.  A.  367,  67  Am. 
St.  Eep.  363,  40  Atl.  275. 

Michigan.  Eouse,  Hazard  &  Co.  v. 
Detroit  Cycle  Co.,  Ill  Mich.  251,  38 
L.  E.  A.  794,  69  N.  W.  511. 

Minnesota.  Merchants'  Nalt.  Bank 
of  Chicago  v.  Northwestern  Manufac- 
turing &  Car.,  Co.,  48  Minn.  361,  51 
N.  W.  119;  Minnesota  Thresher  Mfg. 
Co.  V.  Langdon,  44  Minn.  37,  46  N.  W. 
310. 

IMissouri.  Franklin  v.  Menown,  11 
Mo.  App.  592. 

New  York.  Eankine  v.  Elliott,  16 
N.  Y.  377;  Calkins  v.  Atkinson,  2  Lans. 
12. 

South  Dakota.  South  Bond  Toy 
Mfg.  Co.  V.  Pierre  Fire  &  Marine  Ins. 
Co.,  4  S.  D.  173,  56  N.  W.  98. 

Texas.  Showalter  v.  Laredo  Im- 
provement Co.,  83  Tex.  162,  18  S.  Wi 
491;  Herf  &  Frerichs  Chemical  Co.  v. 
Brewster,  54  Tex.  Civ.  App.  217,  117 
S.  W.  880. 

Washington.  Wilson  v.  Book,  13 
Wash.  676,  43  Pac.  939. 

Compare  Hightower  v.  Thornton,  8 
Ga,  486,  52  Am.  Dec.  412. 

After  the  appointment  of  a  receiver 
with  power  to  collect  unpaid  subscrip- 
tions, and  to  sue  in  other  states,  a 
creditor  cannot  sue  or  proceed  by  exe- 


cution a  stockholder  in'  another  state 
to  compel  payment  of  his  subscrip- 
tion. Castleman  v.  Templeman,  87  Md. 
546,  41  L.  E.  A.  367,  67  Am.  St.  Eep. 
363,  40  Atl.  -275;  Showalter  v.  Laredo 
Improvement  Co.,  83  Tex.  16?. 

In  In  re  People's  Live  Stock  Ins. 
Co.,  56  Minn.  180,  it  was  held  that 
the  fact  that  the  court  in  dissolution 
proceedings  permitted  a  creditor  to 
prosecute  a'  suit  to  recover  unpaid  sub- 
scriptions instead  erf  the  receiver,  did 
not  prejudice  stockholders. 

That  the  objection  is  waived  if  not 
properly  taken  advantage  of,  see 
Ifarrell  v.  Blount,  112  6a.  711,  38  S.  E. 
56. 

See  also   §  4215,  infra. 

13  Commercial  Bank  of  Augusta  v. 
Warthen,  119  Ga.  990,  47  S.  E.  536. 

UMcNelus  V.  Stillman,  172  N.  Y. 
App.  Div.  307,  158  N.  Y.  Supp.  428; 
Nesom  v.  City  Nat.  Bank,  —  Tex.  Civ. 
App.  — ,  174  S.  W.  715. 

A  receiver  has  no  extraterritorial 
jurisdictiom,  and  his  functions  and 
powers,  as  receiver,  are  limited  to  the 
state  in  which  he  is  appointed.  Nesom 
v.  City  Nat.  Bank,  —  Tex.  Civ.  App. 
— ,  174  S.  W.  715. 

ISMcNelus  V.  Stillman,  172  N.  Y. 
App.  Div.  307,  158  N.  Y.  Supp.  428. 

16  Drennen  v.  Jenkins,  180  Ala.  261, 
60  So.  856. 
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to  the  collection  of  impai'd  subscriptions,  the  court  will  compel  him 
to  act,  or  remove  him  and  appoint  another  in  his  stead,  at  the  instance 
of  creditors.^''  And  it  has  been  held  that  a  creditor  may  sue  if  for 
any  reason  the  receiver  or  trustee  does  not  or  cannot  do  so.'^ 

If  a  trustee  in  bankruptcy  has  no  right  to  enforce  the  liability,  cred- 
itors may  do  so  notwithstanding  the  bankruptcy  proceedings.^' 

§  4116.  —  Limitations  on  right  of  receivers,  assignees  or  trustees. 
As  a  general  rule  a  receiver,^*'  or  an  assignee  for  the  benefit  of  cred- 
itors,^^ or  a  trustee  in  bankruptcy,**  cannot  enforce  an  unpaid  sub- 


17  Links  v.  Connecticut  Eiver  Bank- 
ing Ca,  66  Conn.  277,  33  Atl.  1003; 
Stark  V.  Burke,  9  La.  Ann.  341;  Gas 
Light  &  Banking  Co.  v.  Haynes,  7  La. 
Ann.  114;  New  Orleans  Gas  Light  Co. 
V.  Bennett,  6  La.  Ann.  457;  In  re 
People's  Live  Stock  liis.  Co.,  56  Minn. 
180,  57  N.  W.  468.  See  also  Da- 
vis V.  Scott,  129  Ark.  226,  195  S.  W. 
383. 

18  As  where  he  is  also  a  stockholder 
and  it  is  sought  to  hold  him  and  other 
stockholders  liable  on  watered  stock. 
Dilzell  Engineering  &  Construction  Co. 
V.  Lehmann,  120  La.  273,  45  So.  188. 

In  Babbitt  v.  Read,  173  Ped.  712,  it 
is  said  that  while  the  trustee  in  bank- 
ruptcy is  ready  to  enforce  the  liabil- 
ity, no  one  else  can. 

See  also  §  4215,  infra. 

19  This  is  true  under  the  Minnesota 
statute  in  respect  to  the  liability  of 
the  holders  of  bonus  or  watered  stock 
for  the  difference  between  its  par 
value  and  the  amount  actually  paid 
for  it.  Second  Nat.  Bank  of  Erie  v. 
Georger,  246  Fed.  517. 

See  also   §  4215,  infra. 

20  United  States.  Hollander  v. 
Heaslip,  222  Fed.  808;  Winters  v. 
Armstrong,  37  Fed.  508. 

Illinois.  Great  Western  Tel.  Co.  v. 
Ifoewenthal,  154  111.  261,  40  N.  E.  318; 
Fairbanks  v.  Farwell,  141  111.  354,'  30 
N.  B.  1056;  Republic  Life  Ins.  Co.  v. 
Swigert,  135  HI.  150,  12  L.  R.  A.  328, 
25  N.  E.  680. 

Indiana.  Marion  Trust  Co.  v.  Blish, 
170  Ind.  686,  18  L.  R.  A.  (N.  S.)  347, 


85  N.  E.  344,  84  N.  E.  814;  Gainey  v. 
Gil3ou,  149  Ind.  58,48  N.  E.  633;  Reel 
V.  Brammer,  56  Ind.  App.  180,  101 
N.  E.  1043. 

New  York.  Billings  v.  Robinson,  94 
N.  T.  415,  28  Hun  122;  Cutting  v. 
Dame^el,  88  N.  Y.  410;  Mann  v.  Pentz, 
3  N.  Y.  415,  rev'g  2  Sandf.  Ch.  257; 
Bostwick  V.  Young,  118  App.  Div.  490, 
103  N.  Y.  Supp.  607,  aff'd  194  N.  Y. 
516,  87  N.  E.  1115. 

Ohio.  See  Smith  v.  Johnson,  57 
Ohio  St.  486,  49  N.  E.  693. 

Texas.  Mitchell  v.  Porter,  —  Tex. 
Civ.  App.  — ,  194  S.  W.  981. 

Washington.  Murphy  v.  Panton,  96 
Wash.  637,  165  Pac.  1074. 

Generally  a  receiver  can  only  sue  in 
the  right  of  the  corporation,  and  is 
subject  to  all  of  the  equities  which 
v/ould  have  been  available  against  it. 
Marion  Trust  Co.  v:  Blish,  170  Ind. 
686,  18  L.  R.  A.  (N.  S.)  347,  85  N.  E. 
344,  84  N.  E.  814. 

The  receiver  cannot  suie  a  stock- 
holder who  has  paid  all  regular  calls 
made  upon  him  and  is  therefore  not 
liable  to  the  company.  Mann  v.  Pentz, 
3  N.  Y.  415,  rev'g  2  Sandf.  Ch.  257. 

See  also  §  3598,  ^upra. 

81  Hence  he  cannot  do  so  wiere 
there  has  been  a  cancellation  of  the 
subscription  which  is  valid  as  against 
the  corporation,  or  where  it  would  be 
estopped  to  deny  its  validity.  Lellyett 
V.  Brooks  (Tenn.  Ch.  App.),  62  S. 
W.  596. 

22  Courtney   v.   Ohl,   240  Fed.   124; 


7073 


§  4116] 


Private  Cokpoeations 


[Ch.  56 


scription  unless  the  corporation  could  have  done  so.  But  it  has  been 
held  that  a  trustee  in  bankruptcy  is  not  bound  by  the  illegal  acts  of 
the  corporation,^*  nor  by  special  terms  in  a  contract  of  subscription 
which  are  void  as  to  creditors,  though  a  failure  to  comply  with  them 
would  have  been  a  good  defense  to  an  action  by  the  corporation.** 
And  it  is  generally  held  that  he  may  collect  from  the  holders  of 
watered  or  fictitiously  paid  up  stock  when  necessary  to  pay  creditors, 
although  the  corporation  would  have  been  estopped  to  do  so ;  **  how- 
ever, there  is  also  authority  to  the  contrary.''* 

In  jurisdictions  where  a  receiver  is  deemed  to  represent  creditors, 
as  well  as  the  corporation,  he  may  enforce  an  equitable  right  of  cred- 
itors to  have  subscriptions  paid,  as  in  the  case  of  watered  or  fictitiously 
paid  up  stock,  or  subscriptions  released  by  the  corporation  in  fraud 


Sternbergh  v.  Duryea  Power  Co.,  161 
B'ed.  540.    See  also  §  3598,  supra. 

23  Bernard  v.  Carr,  167  N.  C.  481, 
83  S.  E.  816. 

24  Sawyer  v.  Hoag,  17  Wall.  (U.  S.) 
610,  21  L.  Ed.  731;  Upton  v.  Hans- 
brough,  3  Bis3.  417,  Fed.  Cas.  No.  16,- 
801;  Bailey  V.  Anderson,  142  6a.  11, 
82  S.  E.  290. 

He  represents  the  creditors  as  well 
as  the  corporation.  Sawyer  v.  Hoag, 
17  Wall.  (U.  S.)  610,  21  L.  Ed.  731. 

25Scovill  V.  Thayer,  105  U.  S.  143, 
26  L.  Ed.  968;  Webster  v.  TTpton,  9^1 
i;.  S.  65,  23  L.  Ed.  384;  XJpton  v. 
Tribilcoek,  91  U.  S.  45,  23  L.  Ed.  203; 
Sawyer  v.  Hoag,  .17  Wall.  (U.  S.)  610, 
21  L.  Ed.  731;  In  re  Monarch  Corpo- 
ration, 177  Fed.  464 ;  In  re  Remington 
Automobile  &  Motor  Co.,  153  Fed.  345, 
modifying  judgment  139  Fed.  766;  Por- 
ter V.  Hughes,  —  Ala.  — ,  73  So.  400; 
Grand  Eapids  Trust  Co.  v.  Nichols,  — 
Mich.  — ,  165  N.  W.  667. 

The  trustee  can  ask  for  the  levy  of 
an  assessment  upon  unpaid  stock  to 
such  an  amount  as  is  necessary  to  pay 
debts  and  expenses,  regardless  of  the 
terms  under  which  the  stock  was  is- 
fjued.  In  re  Monarch  Corporation,  177 
Fed.  464. 

In  Ohio  where  partners  from  a  cor- 


poration to  which  they  turn  orver  all 
the  partnership  property  in  return  for 
stock,  each  partner  is  regarded  as  an 
original  subscriber  for  so  much  of  the 
stock  as  is  issued  to  him,  and  is  cred- 
ited on  his  subscription  for  only  the 
actual  value  orf  his  interest  in  the 
partnership  property  transferred  to 
the  corporation,  and  the  balance  left 
after  applying  this  credit  is  deemed 
a  debt  due  from  him  to  the  corpora- 
tion, and  therefore  a  corporate  asset. 
Hence  such  liability  may  be  enforced 
by  the  trustee.  Kiskadden  v.  Steinle, 
203  Fed.  375. 

See  also  §  3598,  supra. 

26  The  liability  of  the  holders  of 
watered  stock  under  the  provision  of 
the  Minnesota  statute  that  no  cor- 
poration shall  issue  any  share  of  stock 
for  a  less  amount  to  be  actually  paid 
in  than  the  par  value  of  those  first  is- 
sued is  not  an  asset  of  the  corporation 
and  hence  cannot  be  enforced  by  its 
trustee  in  bankruptcy.  Second  Nat. 
Bank  of  Erie  v.  Georger,  246  Fed. 
517;  Courtney  v.  Croxton,  239  Fed. 
247;  Courtney  v.  Geqrger,  228 
Fed.  859,  aflarming  221  Fed.  502,  cer- 
tiorari denied  241  U.  S.  660,  60  L.  Ed. 
1226  (mem.  dee.). 

See  also  §  3598,  supra. 
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of  the  rights  of  creditors,  although  the  corporation  would  have  no 
right  to  enforce  the  same ;  *''  although,  of  course,  the  contrary  is  true 
in  jurisdictions  where  the  receiver  is  deemed  to  stand  in  the  shoes  ol 
the  corporation  and  not  to  be  vested  with  rights  which  are  personal 


27  United  States.  See  Great  West- 
ern Min.  &  Mfg.  Co.  V.  Harris,  128 
Fed.  321,  rev'g  judgment  111  Fed. 
38. 

Louisiana.  Jackson  Fire  &  Marine 
Ins.  Co.  V.  Walle,  105  La.  89,  29  Sa. 
503. 

Itlissouii.  Berry  v.  Rood,  168  Mo. 
316,  67  S.  W.  644. 

New  jersey.  Gilson  v.  Appleby,  82 
N.  J.  L.  400,  81  Atl.  724,  afE'g  80  N.  J. 
L.  542,  77  Atl.  1084;  MoDermott  v. 
Woodhouse,  87  N.  J.  Eq.  615,  101  Atl. 
375,  rev'g  87  N.  J.  Eq.  124,  99  Atl. 
103;  Holeombe  v.  Treutom  White  City 
Co.,  80  N.  J.  Eq.  122,  82  Atl.  618, 
aff'd  82  N.  J.  Eq.  364,  91  Atl.  1069; 
Johnson  v.  Tennessee  Oil,  etc.,  Co., 
74  N.  J.  Eq.  32,  69  Atl.  788. 

Ohio.  See  Smith  v.  Johnson,  57 
Ohio  St.  486,  49  N.  E.  693. 

Texas.  McWhirter  v.  First  State 
Bank  of  Amarillo,  —  Tex.  Civ.  App. 
— ,  182  S.  W.  682;  Mathis  v.  Pridham, 
1  Tex.  Civ.  App.  58,  20  S.  W.  1015. 

Washington.  Murphy  v.  Panton,  96 
Wash.  637,  165  Pac.  1074;  Cole  v.  Sat- 
sop  R.  Co.,  9  Wash.  487,  43  Am.  St. 
Eep.  858,  37  Pac.  700. 

Under  the  New  Jersey  statute  pay- 
ment for  stock  by  (property  fraudu- 
lently overvalued  can  be  questioned 
by  the  receiver  representing  creditors, 
because  such  issue  is  a  violation  of 
the  corporation  act,  and  is,  as  against 
creditors,  ta  be  treated  as  absolutely 
void  for  the  purpose  of  payment,  thus 
leaving  the  stockholders  within  reach 
of  the  sections  of  the  act  providing  a 
remedy  .for  creditors  against  stock- 
holders for  the  ailiaunt  unpaid  on 
their  stock.  Johnson  v.  Tennessee 
Oil,  etc.,  Co.,  74  N.  J.  Eq.  32,  69  Atl. 
788. 

7075 
VIPriv.  Corp.— 69 


"The  receiver  so  far  represents  the 
general  creditors  that  he  may  avoid 
transactions  in  fraud  of  their  rights." 
Marion  Trust  Co.  v.  Blish,  170  Ind. 
686,  18  L.  R.  A.  (N.  S.)  347,  85  N. 
B.  344,  84  N.  E.  814. 

"A  receiver  stands  in.  a  different 
position  in  respect  to  the  right  in 
questiom  from  that  of  an  assignee. 
The  assignee  derives  his  authority 
from  the  assignor,  and,  except  where 
the  statute  makes  different  provision, 
he  has  no  greater  power  than  the  as- 
signor. A  contract,  therefore,  that 
the  assignor  could  not  attack,  the  as- 
signee cannot  attack.  But  a  receiver 
derives  his  authority  from  the  court, 
v.hieh  in  a  case  like  this,  has  ample 
authority  and  jurisdiction  to  adjudge 
the  rights  of  all  the  parties  and  en- 
force them.  The  receiver  is  the  offi- 
cer of  the  court,  and  when  thereto 
directed  represents  the  interests  of 
either  and  all  the  parties  to  the  rec- 
ord. The  receiver  of  an  insolvent 
corporation  may,  under  the  direction 
of  the  court,  maintain  a  suit  to  col- 
lect assets  of  the  corporation  which 
the  corporation  had  wrongfully  put 
beyofnd  its  own  power  to  collect,  when 
srch  assets  are  required  for  the  pay- 
ment of  its  debts  and  the  winding  up 
of  its  affairs.  This  power  is  in  the 
general  equity  jurisdiction  of  the 
court."  Berry  v.  Rood,  168  Mo.  316,. 
67  S.  W.  644. 

A  receiver  can  enforce  a  stockhold- 
er's liability  for  unpaid  stock  issued 
as  full  paid  only  in  the  right  of  cred 
iters.  McDermott  v.  Woodhouse,  8( 
N.  J.  Eq.  615,  101  Atl.  375,  rev'g  81 
N.  J.  Eq.  124,  99  Atl.  103. 

See  also  §  3598,  supra. 
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to  the  creditors.**  It  has  been  held  that  a  receiver  cannot  represent 
creditors  whose  rights  rest  on  the  ground  of  estoppel,  since  their  in- 
terests are  opposed  to  his,  and  hence  that  he  cannot  enforce,  for  the 
benefit  of  subsequent  creditors,  subscriptions  obtained  through  fraud,^' 
or  recover  the  difference  between  the  price  paid  for  stock  sold  at  a  dis- 
count and  its  par  value  for  the  benefit  of  persons  who  extended  credit 
to  the  corporation  on  the  faith  of  the  full  capital  stock  being  paid  in.'* 
It  has  been  held  that  in  the  collection  of  subscriptions  the  receiver 
represents  the  entire  body  of  creditors ;  that  it  is  his  duty  to  maintain 
their  rights  as  a  whole,  and  to  be  indifferent  aa  between  various  sets 
of  creditors;  and  that  "his  claim  must  be  founded  on  the  theory 
that  the  subscription  belonged  to  the  corporation,  and  therefore  is 
a  part  of  the  general  assets. ' '  '^  And  on  this  theory  it  has  been 
held  that  he  cannot  base  a  recovery  on  the'  right  of  a  particular  class 
of  creditors  only  to  enforce  a  subscription  which  the  corporation 
could  not  have  enforced,  and  the  proceeds  of  which  would  inure  to 
the  benefit  of  that  class  of  creditors  alone.'''  On  the  other  hand,  it 
has  been  held  that  a  trustee  in  bankruptcy  represents  the  bankrupt 
and  all  its  creditors,  and  is  not  prevented  from  acting  because  those 
interests  are  conflicting.  So  it  is  no  defense  to  an  action  by  him  to 
collect  unpaid  subscriptions  that  some  of  the  creditors  have 
waived,  or  estopped  themselves  to  assert,  the  right  to  resort  to  the 
liability  of  the  stockholders,  where  there  are  other  creditors  who 
have  not  done  so.'*    The  fact  that  all  of  the  creditors  are  not  entitled 

28  Fairbanks  v.  Farwell,  141  HI.  Marion  Trust  Ca.  v.  Blish,  170  Ind. 
354,  30  N.  E.  1056;  Bostwick  v.  Young,  HS6,  18  L.  R.  A.  (N.  S.)  347,  85  N. 
118  App.  Div.  490,  103  N.  Y.  Supp.  E.  344,  84  N.  E.  814.  In  this  ease  it 
607,  aff  'd  194  N.  Y.  516,  87  N.  E.  1115.  v/as  further  held  that  while  he  might 

See  also  §  3598,  pupra.  be  able  to  set  up  the  rights  of  subse- 

29  Marion  Trust  Co.  v.  Blish,  170  quent  creditors  as  a  defense  to  a 
Ind.  686,  18  L.  E.  A.  (N.  S.)  347,  counterclaim  by  the  subscriber  to  re- 
85  N.  E.  344,  84  N.  E.  814.  cover  what  he  had  paid  for  the  stock, 

30  Reel  v.  Brammer,  56  Ind.  App.  since  this  was  an  attempt  to  secure 
180,  101  N.  E.  1043.  a  judgment  of  allowance  against  as- 

31  Marion  Trust  Co.  v.  Blish,  170  sets  in  his  hands,  his  answer  to  the 
Ind.  686,  18  L.  R.  A.  (N.  S.)  347,  85  counterclaim  was  insuflacient  for  that 
N.  E.  344,  84  N.  E.  814.  purpose.     See  also  Reel  v.  Brammer, 

32  So  where  the  subscriber  sets  up  56  Ind.  App.  180,  101  N.  E.  1043. 
as  a  defense  that  his  subscription  was  33  Ba,bbitt  v.  Read,  173  Eed.  712. 
procured  through  fraud,  which  would  The  setting  up  of  such  a  waiver  as 
be  a  defense  as  to  creditors  wha  be-  a  defense  does  not  make  the  trustee 
came  such  before  the  subscription  was  named  in  the  mortgage  securing,  the 
made,  but  not  as  to  those  who  became  bonds  a  necessary  or  a  proper  party 
such  afterwar&s,  he  cannot  recover  in  defendant.  Babbitt  v.  Read,  173  Fed. 
the  right  of  creditors  of  the  latter  class.  712. 
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to  participate  in  the  fund  will  not  prevent  him  from  reducing  it  to 
possession  for  the  benefit  of  those  creditors  who  are  entitled  to  share 
in  it,  since  he  represents  all  the  creditors,  and  is  therefore  the  repre- 
sentative of  each.** 

§  4117.  —  Purchasers  from  receivers  or  trustees.  Where  the  stat- 
ute permits  a  sale  of  the  corporate  assets  by  a  receiver  under  order 
of  court,  he  may  sell  unpaid  subscriptions  pursuant  to  such  an  or- 
der,'* after  the  same  have  been  made  payable  for  the  benefit  of  ored- 
itors  by  a  call  by  the  court,  if  they  are  payable  only  on  call.*®  The 
purchaser  takes  them  with  all  the  rights  had  by  the  receiver,*''  in  the 
absence  of  any  provision  in  the  terms  of  the  sale  to  the  contrary,*' 
and  may  maintain  an  action  thereon  against  the  subscribers.**  The 
liability  of  the  subscriber  is  not  discharged,  under  such  circumstances, 
by  reason  of  the  fact  that  the  amount  paid  by  the  purchaser  makes 
the  corporation  solvent.*"  Nor  are  the  rights  of  the  transferee  af- 
fected by  the  fact  that  the  corporate  indebtedness  may  have  been 
discharged  by  the  receiver  from  funds  derived  from  the  sale.*^  It 
has  been  held  that  where  subscription  notes  are  sold  by  the  receiver 
under  such  circumstances,  a  subscriber  is  liable  to  the  purchaser  for 
the  full  amount  of  his  note,  with  the  right  to  share  equitably  in  any 
actual  surplus  arising  in  the  hands  of  the  receiver,  even  though  the 
notes  were  sold  at  a  discount,  provided  it  appears  that  their  sale  or 
collection  was  necessary  to  enable  the  receiver  to  pay  the  corporate 

S^Grand  Rapids  Trust  Co.  v.  Nich-  as  might  be  legally  established  meant 

ols,  —  Mich.  — ,  165  N.  W.  667.  that  the  purchasers   would  take  sub- 

35  Fish  V.   Smith,  73   Conn.   377,  84  ject   to  the   rights   of  the   makers  to 

Am.  St.  Rep.  161,  47  Atl.  711;  Cosmo-  make  such   defenses   as   might  be  le- 

politan  Life  Ins.  Co.  v.  Sheats,  20  6a.  gaily  established  against  the  receiver, 

App.  622,  93  S.  E.  507.  and  hence  that  a  subscriber  could  not 

36 Fish  V.   Smith,   73   Conn.'  377,  84  set  up  as  against  the  purchaser  that 

Am.  St.  Rep.  161,  47  Atl.  711.  his     subscription     was     procured     by 

As  to  the  necessity  for  a  call,  see  fraud,  where  that  defense  would  not 

§  4118,  infra.  have  been   available   against   the   re- 

37 'Cosmopolitan    Life    Ins.    lOo.    v.  ceiver. 

Sheats,  20  Ga.  App.  622,  93  S.  E.  507.  39  Fish   v.  Smith,   73   Conn.   377,   84 

38  Cosmopolitan    Life    Ins.    Co.    v.  Am.  St.  Rep.  161,  47  Atl.  711;  Cosmo- 

Sheats,    20    Ga.    App.    622,    93    S.    E.  politan  Life  Ins.  Co.  v.  Sheats,  20  6a. 

507.    In  the  above  case  it  was  held  App.  622,  93  S.  E.  507. 

that  a  provision  in  the  order  author-  40  Fish   v.   Smith,  73   Conn.   377,  84 

izing  the  sale  that  the  purchasers  of  Am.  St.  Rep.  161,  47  Atl.  711. 

subscription    notes    should    take    the  41  Cosmopolitan    Life  ,Ins.    Co.    v. 

same    subject    to    the    rights    of    the  Sheats,    20    Ga.    App.    622,   93    S.   E. 

makers  thereof  to  make  such  defenses  507. 
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debts  in  fiill.*^  The  laws  of  the  state  of  the  corporation's  domicile 
control  a^  to  the  validity  of  such  a  sale,  and  an  order  of  the  court 
of  that  state  before  which  the  proceedings  were  pending  confirming 
the  sale  is  conclusive  upon  the  courts  of  other  states  as  to  the  validity 
of  the  sale,  in  actions  by  the  purchaser  to  recover  on  the  subscrip- 
tions.*^ 

A  sale  of  a  stock  subscription  note  by  a  trustee  in  bankruptcy  un- 
der order  of  court  passes  the  legal  title  to  the  purchaser,  who  may 
sue  thereon  in  his  own  name.** 

§4118.  Calls  and  assessments — Necessity  for' call  or  assessment; 
by  whom  made.  As  we  have  seen  in  a  previous  chapter,  where  sub- 
scriptions are  payable  only  on  call,  a  call  or  assessment  must  be  made 
before  they  can  be  enforced  by  the  corporation,  where  it  is  a  solvent 
going  ooncern.**  And  many  courts  have  held  that  this  is  equally 
true  where  the  corporation  has  become  insolvent,  and  proceedings 
have  been  instituted  to  wind  up  its  affairs.*®     But  this  does  not 


42  Cosmopolitan  Life  Ins.  Co.  v. 
Sheats,  20  Ga.  App.  622,  93  S.  E.  507. 

43  Fish  V.  Smith,  73  Conn.  377,  84 
Am.  St.  Rep.  161,  47  Atl.  711. 

44  Bailey  v.  Anderson,  142  Ga.  11, 
82  S.  E.  290. 

4&  See  §  669  et  seq.,  supra. 

46  United  States.  Glenn  v.  Liggett, 
135  IT.  S.  533,  34  L.  Ed.  262;  Haw- 
kins V.  Glenn,  131  U.  S.  319,  33  L.  Ed. 
184;  SeovUl  v.  Thayer,  105  tJ.  S.  143, 
26  Ik  Ed.  968;  Covell  v.  Fowler,  144 
Fed.  535;  In  re  Crystal  Bottling  Co., 
9^6  Fed.  945;  Priast  v.  Glenn,  51  Fed. 
405;  Id.  51  Fed.  400;  Glenn  v.  Soule, 
22  Fed.  417. 

Alabama.  Sempla  v.  Glenn,  91  Ala. 
245,  24  Am.  St.  Eep.  894,  9  So.  265,  6 
So.  46;  Bingham  v.  Eu^hing,"  5  Ala. 
4i03. 

California.  Union  Sav.  Bank  of  San 
Jose  V.  Leiter,  145  Cal.  696,  79  Pae. 
441. 

Iowa.  Chandler  v.  Keith,  42  Iowa 
99. 

IMarylaud.  Castleman  v.  Temple- 
man,  87  Md.  546,  41  L.  E.  A.  367,  67 
Am.  St.  Eep'.  363,  40  Atl.  275;  Glenn 
V.  Williams,  60  Md.  93. 


Missouri.  Washington  Sav.  Bank  v. 
Butchers'  &  Drovers'  Bank,  107  Mo. 
133,  28  Am.  St.  Eep.  405,  17  S.  W. 
644. 

Ohio.  Thomas  v.  Kalbfus,  119  N.  E. 
412. 

Fennsylvajoia.  Bunn'g  Appeal,  105 
Pa.  St.  49,  51  Am.  Eep.  166. 

Tennessee.  Simmons  v.  Taylor,  106 
Tenn.  729,  63  S.  W.  1123. 

This  is  particularly  true  where  the 
total  amount  due  from  the  sharehold- 
ers, if  collected,  will  be  more  than  suf- 
ficient to  pay  the  corporate  debts. 
Thomas  v.  Kalbfus,  —  Ohio  St.  — , 
119  N.  E.  412. 

A  receiver  cannot  maintain  an  ac- 
tion at  law  to  recover  subscriptions 
payable  on  call  unless  a  call  has  been 
made,  either  by  the  corporation  or  by 
the  court.  Liggett  v.  Glenn,  51  Fed. 
381;  Glenn  v.  Soule,  22  Fed.  417; 
Chandler  v.  Sidell,  3  Dill.  477,  Fed. 
Cas.  No.  2,594;  Chandler  v.  Keith,  42 
Iowa  99  ;  Hannah  v.  Moberly  Bank, 
67  Mo.  678;  Mann  v.  Pentz,  3  N.  T. 
415. 

In  an  action  at  law  upon  the  con- 
tract brought  by  a  receiver  "ther« 
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mean  that  a  call  or  assessment  must  have  been  made  by  the  corpo- 
ration or  its  board  of  directors  under  such  circumstances.  If  they 
have  failed  to  make  it,  a  call  may  be  made  by  the  court  in  which  the 
winding  up  proceedings  are  pending,*'''  or  by  a  receiver  under  its 


must  be  a  call  or  assessment,  or  some- 
thing standing  in  the  place  thereof  or 
equivalent  thereto,  either  by  the  com- 
pany or  by  a  proper  court,  in  order 
to  make  the  defendant  liable." 
Chandler  v.  Siddle,  3  Dill.  477,  Fed. 
Cas.  No.  2,594. 

Where  a  subscription  is  payable 
only  on  call,  it  is  not  due,  and  cannot 
be  reached  by  garnishment  or  trustee 
process  until  a  call  has  been  made.  See: 

United  States.  Chandler  v.  Siddle, 
10  N.  B.  E.  236,  Fed.  Cas.  No.  2,594. 

Alabama.  Cooper  v.  Frederick,  9 
Ala.  739;  Bingham  v.  Bushing,  5  Ala. 
403. 

Louisiana.  Brorwn  v.  Union  Ins. 
Co.,  3  La.  Ann.  177. 

Missouri.  Simpson  v.  Eeynblds,  71 
Mo.  594;  Hannah  v.  Moberly  Bank, 
67  Mo.  678. 

ITevada.  MeKelvey  v.  Crockett,  18 
Nev.  238,  2  Pac.  386. 

Oregon.  Hughes  v.  Oregonian  Ey. 
Co.,  11  Ore.  158,  2  Pae.  94. 

Pennsylvania.  Bunn's  Appeal,  105 
Pa.  St.  49,  51  Am.  Eep.  166. 

A  federal  court  in  Pennsylvania 
held  to  the  contrary  in  In  re  Glen 
Iron  Works,  20  Fed.  674.  This  hold- 
ing was  disapproved  in  Bunn's  Ap- 
peal, 105  Pa.  St.  49,  51  Am.  Eep.  166. 

47  United  States.  Great  Western 
Tel.  Co.  V.  Purdy,  162  U.  S.  329,  40  L. 
Ed.  986,  aff'g  judgment  83  Iowa  430, 
50  N.  W.  45;  Glenn  v.  Marbury,  145  TJ. 
S.  499,  36  L.  Ed.  790;  Glenn  v.  Lig- 
gett, 135  U.  8.  533,  34  L.  Ed.  262; 
Hawkins  v.  Glenn,  131  U.  S.  319,  33 
L.  Ed.  184;  Scovill  v.  Thayer,  105  U. 
S.  143,  26  L.  Ed.  968;  Co  veil  v.  Fow- 
ler, 144  Fed.  535;  Land  Title  &  Trust 
Co.  V.  Asphalt  Co.  of  America,  127 
Fed.  1 ;  Kroegher  v.  Calivada  Colo- 
nization Co.,  119  Fed.  641;   Foote  v. 


Glenn,  52  Fed.  529;  Priest  v.  Glenn, 
51  Fed.  400;  Liggett  v.  Glenn.  51  Fed. 
381,  rev'g  judgment  47  Fed.  472; 
Glenn  v.  Soule,  22  Fed.  417. 

Alabama.  Semple  v.  Glenn,  91  Ala. 
245,  24  Am.  St.  Eep.  894,  9  So.  265,  6 
So.  46;  Lehman,  Durr  &  Co.  v.  Glenn, 
87  Ala.  618,  6  So.  44;  Glenn  v.  Sem- 
ple, 80  Ala.  159,  60  Am.  Eep.  92. 

Arkansas.  Davis  v.  Scott,  129  Ark. 
226,  195  S.  W.  383. 

California.  Daggett  v.  Southwest 
Packing  Co.,  155  Cal.  762,  103  Pae. 
204.  See  also  Burke  v.  Maze,  10  Cal. 
App.  206,  101  Pac.  438,  440. 

Connecticut.  Fish  v.  Smith,  73 
Conn.  377,  84  Am.  St.  Eep.  161,  47 
Atl.  711. 

Delaware.  John  W.  Cooney  Co.  v. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl.  879. 

Georgia.  Dalton  &  M.  E.  Co.  v.  Me- 
Daniel,  56  Ga.  191.  See  also  High- 
tower  V.  Thornton,  8  Ga.  486,  52  Am. 
Dee.  412. 

Illiuois.  Great  Western  Tel.  Co.  v. 
Gray,  122  111.  630,  14  N.  E.  .214. 

Iowa.  Chandler  v.  Keith,  42  Iowa 
99. 

Maryland.  Castleman  v.  Temple- 
man,  87  Md.  546,  41  L.  E,  A.  367,  67 
Am.  St.  Eep.  363,  40  Atl.  275;  Glenn 
V.  Williams,  60  Md.  93. 

Minnesota.  In  re  Minnehaha  Driv- 
ing-Park Ass'n,  53  Minn.  423,  55  N. 
W.  598;  Marson  v.  Deither,  49  Minn. 
423,  52  N.  W.  38. 

Missouri.  Washington  Sav.  Bank  v. 
Butchers'  &  Drovers'  Bank,  107  Mo. 
133,  28  Am.  St.  Eep.  405,  17  S.  W. 
644;  Lio^berger  v.  Broadway  Sav. 
Bank,  10  Mo.  App.  499. 

New  Jersey.  Clevenger  v.  Moore, 
71  N.  J.  L.  148,  58  Atl.  88;  Cumber- 
land Lumber  Co.  v.  Clinton  Hill  Lum- 
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direction.**     So  if  the  corporation  has  been  adjudged  a  bankrupt, 
a  call  or  assessment  may  be  made  by  the  bankruptcy  court,  or  by 


ber  &  Manufacturing  Co.,  64  N.  J.  Eq. 
517,  54  Atl.  450. 

New  York.  McNelus  v.  Stillman, 
172  App.  Div.  307,  158  N.  Y.  Supp. 
428. 

Ohio.  Thomas  v.  Kalbfus,  119  N. 
E.  412. 

Pennsylvania.     Bunn's  Appeal,  105 


I'a.  St.  49,  51  Am.  Eep.  166, 

,   Tennessee.    See  Simmons  v.  Taylor, 

106  Tenn.  729,  63  S.  W.  1123. 

Virginia.  Lewis'  Adm'r  v.  Glenn, 
84  Va.  947,  6  S.  E.  866. 

Washington.  McKay  v.  Elwood,'  12 
Wash.  579,  41  Pac.  919;  Elderkin  v. 
Peterson,  8  Wash.  674,  36  Pac.  1089. 
See  also  Bergman  v.  Evans,  92  Wash. 
158,  Ann.  Cas.  1918  0  848,  158  Pac. 
961. 

Wisconsin.  See  Parker  v.  Stough- 
ton  Mill  Co.,  97  Wis.  74,  51  Am.  St. 
Bep.  881,  64  N.  W.  751. 

"The  court  will,  in  3uch  eases,  do, 
in  behalf  of  creditors,  what  it  is  the 
duty  of  the  corporation  to  do  in  re- 
spect to  calls,  and  may  itself  make 
the  call,  although  by  the  terms  of  the 
contract  of  subscription,  the  money  is 
payable  on  the  call  of  the  directors. ' ' 
Marson  v.  Deither,  49  Minn.  423,  52 
N.  W.  38,  quoted  with  approval  in 
McKay  v.  Elwood,  12  Wash.  579,  41 
Pac.  919. 

The  fact  that  a  call  was  made  by 
the  corporation  while  it  was  a  going 
concern  and  that  actions  at  law  are 
pending  in  a  state  court  for  its  col- 
lection will  not  bar  a  suit  in  equity  in 
a  federal  court  brought  by  a  receiver 
to  collect  an  assessment  levied  by 
him.    Brown  v.  AUebach,  166  Eed.  488. 

Under  a  statute  authorizing  credi- 
tors to  enforce  the  liability  of  stock- 
holders to  the  extent  of  their  unpaid 
subscriptions  they  may  proceed  by  a 
bill  in  equity  to  procure  the  appoint- 
ment of  a  receiver  who,  in  case  there 
is  a  deficiency  of  assets,  may  enforce 
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the  liability  of  stockholders  who  have 
not  paid  for  their  stock  in  full,  and  as 
a  step  in  such  proceedings,  may  apply 
to  the  court  to  levy  assessment 
against  such  stockholders.  John  W. 
Cooney  Go.  v.  Arlington  Hotel  Co., 
—  Del.  Ch.  — ,  101  Atl.  879. 

"A  court  of  equity  will  disregard 
the  formality  of  a  call  and  will  or- 
der the  unpaid  subscriptions  to  be 
paid  to  a  receiver  for  the  benefit  of 
the  corporate  creditors."  Knight  & 
Wall  Co.  V.  Tampa  Sand  Lime  Brick 
Co.,  55  Ma.  728,  46  So.  285. 

48  United  States.  Brown  v.  Alle- 
bach,  166  Fed.  488. 

Connecticut.  A  receiver  may  make 
a  call  under  the  express  provisions  of 
the  Connecticut  statute.  Rosoff  v. 
Gilbert  Transp.  Co.,  221  Fed.  972. 

Florida.  Knight  &  Wall  Co.  v. 
Tampa  Sand  Lime  Brick  Co.,  55  Fla. 
728,  46  So.  285. 

Georgia.  See  Hightower  v.  Thorn- 
ton, 8  Ga.  486,  52  Am.  Dec.  412. 

JMaryland.  Hall  v.  United  States 
Ins.  Co.,  5  Gill  484. 

Michigan.  See  Mutual  Fire  Ins.  Co. 
V.  Phoenix  Furniture  Co.,  108  Mich. 
170,  34  L.  E.  A.  694,  62  Am.  St.  Eep. 
693,  66  N.  W.  1095. 

New  Jersey.  Swing  v.  Consolidated 
Fruit  Jar  Co.,  74  N.  J.  L.  145,  63  Atl. 
899;  Barkalow  v.  Totten,  53  N.  J.  Eq. 
573,  32  Atl.  2.  And  see  Falk  v.  Whit- 
man Cigar  Co.,  55  N.  J.  Eq.  396,  36 
Atl.  1094. 

New  York.  See  Eankine  v.  Elliott, 
16  N.  Y.  377. 

A  notice  by  the  receiver  extending 
the  time  for  payment  of  an  assess- 
ment for  30  days  was  held  to  obviate 
the  objection  that  the  first  notice  giv- 
en by  him  required  payment  within 
15  days  although  the  statute  required 
30  days'  notice.  Brawn  v.  AUebach, 
166  Fed.  488. 
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the  trustee  in  bankruptcy  under  its  direction.*'    And  where  the  stat- 
ute intrusts  the  liquidation  of  the  affairs  of  a  corporation  which  has 
been  adjudged  insolvent  to  its  directors  or  trustees,  the  call  may  be 
made  by  them.*" 
It  is  generally  held  that  before  a  receiver  ^^  or  an  assignee  for  the 


49  United  States^,  Scovill  v.  Thayer, 
105  U.  S.  143,  26'l.  Ed.  968;  Turn- 
bull  V.  Payson,  95  TJ.  S.  418,  24  L.  Ed. 
437;  Webster  v.  Upton,  91  XT.  S.  65,  23 
L.  Ed.  384;  Sanger  v.  Upton,  91  U.  S. 
56,  23  L.  Ed.  220;  In  re  Phoenix 
Hardware  Co.,  249  Ped.  410;  Tn  re 
Canister  Co.,  248  Ped.  587;  In  re  M. 
Stipp  Const.  Co.,  221  Ped.  372;  In  re 
Newfoundland  Syndicate,  201  Ped. 
917,  modifying  judgment  196  Ped. 
443 ;  In  re  Monarch  Corporation,  177 
Ped.  464;  In  re  Eureka  Purniture  Co., 
170  Ped.  485;  In  re  Munger  Vehicle 
Tire  Co.,  168  Ped.  910;  In  re  Reming- 
tpn  Automobile  &  Motor  Co.,  153  Ped. 
345,  modifying  judgment  139  Ped. 
766;  In  re  Miller  Electrical  Mainte- 
nance Co.,  Ill  Fed.  515;  In  re  Crystal 
Spring  Bottling  Co.,  96  Ped.  945;  Up- 
ton V.  Burnham,  3  Biss.  520,  Ped.  Cas. 
No.  16,799;  Upton  v.  Hansbrough,  3 
Biss.  417,  Fed.  Cas.'  No.  16,801. 

Caaifomia.  Perkins  v.  Cowles,  157 
Cal.  625,  30  L.  E.  A.  (N.  S.)  283,  137 
Am.  St.  Eep.  158,  108  Pac.  711. 

Connecticut.  The  Connecticut  stat- 
ute expressly  provides  that  if  a  corpo- 
ration! be  placed  in  the  hands  of  a 
trustee  in  bankruptcy,  he  shall  have 
the  powers  of  the  board  of  directors 
in  calling  for  instalments  on  stock. 
In  re  Monarch  Corporation,  203  Fed. 
664,  rev'g  judgment  196  Ped.  252. 

Georgia^  Allen  v.  Grant,  122  Ga. 
552,  50  S.  E.  494. 

New  Jersey.  Clevenger  v.  Moore, 
71  N.  J.  L.  148,  58  Atl.  88. 

New  York.  Rathbone  v.  Ayer,  84 
App.  Div.  186,  82  N.  Y.  Supp.  235. 

Texas.  Rich  v.  Park,  —  Tex.  Civ. 
App.  — ,  177  S.  W.  184. 

An  order  of  the  bankruptcy  court 
permitting  the  trustee  to  sue  is  a  suf- 


ficient judicial  call  or  assessment  to 
entitle  him  to  sue.  Allen  v.  Grant, 
122  Ga.  552,  50- S.  E.  494. 

The  bankruptcy  court  has  authority 
to  direct  the  levying  of  an  assess- 
ment as  against  nonresident  stockhold- 
ers. In  re  Monarch  Corporation,  177 
Ped.  464. 

60  Union  Sav.  Bank  of  San  Jose  v. 
Leiter,  145  Cal.  696,  79  Pac.  441; 
Union  Sav.  Bank  of  San  Jose  v.  Dun- 
lap,  135  Cal.  628,  67  Pac.  1084;  Peo- 
ple 's  Home  Sav.  Bank  v.  Rauer,  2  Cal. 
App.  445,  84  Pac.  329;  Hurd  v.  Tall- 
man,  60  Barb.  (N.  Y.)  272. 

A  by-law  providing  that  after  a 
certain  amount  has  been  paid  on  the 
stock  no  further  call  shall  be  made 
except  by  a  vote  of  two-thirds  of  the 
outstanding  stock  does  not  affect  the 
right  of  the  directors  in  liquidation 
to  levy  an  assessment  when  necessary 
to  pay  creditors,  since  the  statute 
gives  them  that  right.  Union  Sav. 
Bank  of  San  Jose  v.  Leiter,  145  Cal. 
696,  79  Pac.  441. 

51  United  States.  .Rosoff  v.  Gilbert 
Transp.  Co.,  221  Ped.  972;  Covell  v. 
Powler,  144  Ped.  535. 

Arkansas.  Davis  v.  Scott,  129  Ark. 
226,  195  S.  W.  383. 

Delaware.  John  W.  Cooney  Co.  v. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl.  879. 

Iowa.  Chandler  v.  Keith,  42  Iowa 
99. 

Nebraska.  Wyman  v.  Williams,  53 
Neb.  670,  74  N.  W.  48;  State  v.  Ger- 
man Sav.  Bank,  50  Neb.  734,  70  N. 
W.  221. 

New  Jersey.  Gilson  v.  Appleby,  80 
N.  J.  L.  542,  77  Atl.  1084,  affd  82 
N.  J.  L.  400,  81  Atl.  724 ;  McDermott 
V.  Woodhouse,  87  N,  J.  Eq.  615,  101 


7081 


§  4118] 


Private  Coepokations 


[Ch.  56 


benefit  of  creditors,**  or  trustee  in  bankruptcy,*^  or  a  superintendent 
of  banks  to  whom  the  statute  intrusts  the  winding  up  of  the  affairs 
of  an  insolvent  corporation,**  can  collect  unpaid  subscriptions  pay- 
able on  call  and  not  called  in  by  the  corporation,  the  court  or  a  re- 
ceiver or  trustee  under  its  direction,  must  ascertain  the  debts  of  the 
corporation,  ^d  take  an  account  of  its  assets,  and  then  make  a  call 
or  assessment  upon  stockholders  for  so  much  only  a#  is  necessary  to 
pay  defits,  since  the  liability  of  the  stockholders  ia  limited,  under 
such  circumstances,  to  that  amount.**         ■ 


Atl.  375,  rev'g  judgment  87  N.  J.  Eq. 

124,  99  Atl.  103;  Wolcott  v.  Wald- 
stein,  86  N.  J.  Eq.  63,  97  Atl.  951; 
Holcombe  v.  Trenton  White  City  Co., 
SO  N.  J.  Eq.  122,  82  Atl.  618,  afC'd  82 
N.  J.  Eq.  364,  91  Atl.  1069;  See  v. 
Heppenheimer,  69  N.  J.  Eq.  36,  61  Atl. 
843;  Cumberland  Lumber  Co.  v.  Clin- 
ton Hill  Lumber  Mfg.  Co.,  57  N.  J. 
Eq.  627,  42  Atl.  585;  Kirkpatrick  v. 
American  Alkali  Co.,  140  Fed.  186, 
135  Fed.  230.  See  also  Sivin  v.  Mu- 
tual Match  Co.  (N.  J.  Eq.),  66  Atl. 
921. 

North  Carolina.  Worth  v.  Wharton, 
122  N.  C.  376,  29  S.  E.  370. 

Penusylvania.  Bell's  Appeal,  115 
Pa.  St.  88,  2  Am.  St.  Eep.  532,  8  Atl. 
177. 

Virginia,  Elliott  v.  Ashby,  104  Va. 
7J6,  52  S.  E.  383. 

Washington.  IJosner  v.  Conserva- 
tive Casualty  Co.,  99  Wash.  161,  168 
Pac.   1122;   Eea  v.   Esliek,   87  Wash. 

125,  151  Pac.  256;  Chamberlain  v. 
Piercy,  82  Wash.  157,  143  Pac.  977; 
Beddow  v.  Huston,  65  Wash.  585,  118 
Pac.  752. 

Until  an  assessment  has  been  made 
by  a  court  of  equity  the  receiver  can- 
not maintain  attachment  proceedings 
against  a  stockholder  to  recover  the 
amount  of  his  unpaid  subscription. 
Gilson  v.  Appleby,  80  N.  J.  L.  542,  77 
Atl.  1084,  aff'd  82  N.  J.  L.  400,  81 
Atl.  724. 

That  this  has  been  done  must  be 
shown  in  a  petition  by  a  receiver  in 
an  actios  at  law  to  recover  on  a  sub- 
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scription.  Chandler  v.  Keith',  42 
Iowa*99. 

It  will,  be  pre3umed  on  demurrer 
that  this  has  been  done,  where  the 
complaint  alleges  that  it  will  take  the 
whole  amount  due  by  the  defendant 
to  pay  the  creditors.  Worth  v.  Whar- 
ton, 122  N.  C.  376,  29  S.  E.  370. 

"Any  order  the  court  might  make 
should  direct  proceedings  against  all 
stockholders  whose  stock  subscrip- 
tions were  unpaid,  for  such  an 
amount  as,  together  with  the  admitted 
assets,  would  be  sufficient  to  meet  the 
liabilities  and  cost  of  the  receiver- 
ship." Beddorw  y.  Huston,  65  Wash. 
585,  118  Pac.  752,  quoted  with  ap- 
proval in  Chamberlain  v.  Piercy,  82 
Wash.  157,  143  Pac.  977. 

The  court  has  no  authority  to  single 
out  one  stockholder  and  direct  pro- 
ceedings against  him  alone  for  $240,- 
000,  when  the  admitted  liabilities  of 
the  corporation  are  less  than  $4,000. 
Beddow  v.  Huston,  65  Wash.  585,  118 
Pac.  752. 

52  Citizens '  &  Miners '  Sav.  Bank  & 
Trust  Ca.  v.  Gillespie,  115  Pa.  St.  564, 
9  Atl.  73. 

63  Scovill  V.  Thayer,  105  U.  S.  143, 
26  L.  Ed.  968;  In  re  Newfoundland 
Syndicate,  196  Fed.  443,  judgment 
modified  201  Fed.  917;  Hunt  v.  Shar- 
key, 20  Cal.  App.  690,  130  Pac.  21. 

64  Sargent  v.  Waterbury,  83  Ore. 
159,  161  Pac.  443,  rehearing  denied 
163  Pac.  416. 

56  See  §  4100,  supra. 
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Some  courts  hold  that,  upon  the  declared  or  notorious  insolvency 
of  the  corporation,  the  liability  of  the  stockholders  upon  their  un- 
paid subscriptions  becomes  fixed,  and  such  subscriptions  become  im- 
mediately due,  and  that  no  call  or  assessment  is  necessary  to  enable 
creditors  or  an  a^ignee  or  receiver  to  sue  for  the  same,^^  especially 


B6  California.  Daggett  v.  Southwest 
Packing  Co.,  15a|Cal.  762,  103  Pac. 
204. 

Kansas.  West  v.  Topeka  Sav.  Bank, 
66  Kan.  524,  63  L.  R.  A.  137,  97  Am. 
St.  Bep.  385,  72  Pae.  252. 

Missouri.  Washington  Sav.  Bank  v. 
Butchers'  &  Drovers'  Bank,  107  Mo. 
133,  28  Am.  St.  Rep.  405,  17  S.  W:  644. 

ITevada.  Thompson  v.  Reno  Sav. 
Bank,  19  Nev.  242,  3  Am.  St.  Rep. 
883,  9  Pae.  121. 

Pennsylvania.  Swearingen  v.  Se- 
wiekley  Dairy  Co.,  198  Pa.  68,  53  L. 
E.  A.  471,  47  Atl.  941. 

Washington.  Chilberg  v.  Sieben- 
haum,  41  Wash.  663,  84  Pac.  598;  Ada- 
mant Mfg.  Co.  V.  Wallace,  16  Wash. 
614,  48  Pac.  415. 

When  the  corporation  becomes  in- 
solvent and  abandons  all  action  under 
its  charter,  the  original  mode  of  mak- 
ing calls  upon  the  stockholders  can- 
not be  pursued,  and  therefore  the  debt, 
from  that  time,  must  be  treated  as 
due,  without  further  demand.  Henry 
V.  Vermillion  &  A.  R.  Co.,  17  Ohio 
187. 

A  creditor  may  proceed  in  equity 
without  a  call.  Edwards  v.  Schillin- 
ger,  245  HI.  231,  33  L.  E.  A.  (N.  S.) 
895,  137  Am.  St.  Rep.  308,  91  N.  B. 
1048,  aff'g  148  Dl.  App.  227. 

No  call  is  necessary  where  the  cor- 
poration closes  its  doors  and  ceases 
all  its  usual  and  ordinary  business, 
leaving  debts  unpaid.  West  v.  To- 
peka Sav.  Bank,  66  Kan.  524,  63  L.  R. 
A.  137,  97  Am.  St.  Rep.  385,  72  Pac. 
252. 

No  call  or  assessment  is  necessary 
when  the  corporation  becomes  insolv- 
ent, and  proceedings  are  instituted 
by  creditors  to  wind  up  its  affairs  and 


distribute  its  assets.  Rass-Meehan 
Brake  Shoe  Foundry  Co.  v.  Southern 
Malleable  Iron  Co.,  72  Fed.  957. 

Upon  an  assignment  for  the  benefit 
of  creditors  induced  by  the  admitted 
insolvency  of  the  company,  the  un- 
paid stock  becomes  payable  to  the 
assignees  without  further  call  or  as- 
sessment. Branch,  Sons  &  Co.  v. 
Knapp,  61  Ga.  614. 

From  the  time  of  an  assignment  by 
the  corporation  for  the  benefit  of  its 
creditors  "the  obligation  of  each 
stockholder  to  make  payment  of  the 
amount  remaining  unpaid  on  his  sub- 
scription to  stock,  or  so  much  thereof 
as  might  be  necessary  to  satisfy  the 
indebtedness  of  the  corporation,  must 
be  treated  as  a  debt  that  is  presently 
due,  because  after  the  assignment  no 
power  remains  in  the  directors  to 
make  a  call,  and  it  would  be  contrary 
to  all  considerations  of  right  to  per- 
mit the  stockholder  thereby  to  avoid 
making  payment  for  his  stock  as 
against  creditors  of  the  corporation." 
McKay  v.  Ellwood,  12  Wash.  579,  41 
Pac.  919,  quoted  with  approval  in 
Adamant  Mfg.  Co.  v.  Wallace,  16 
Wash.  614,  48  Pac.  415. 

When  the  corporation  has  ceased  to 
be  a  going  concern  and  its  affairs  are 
in  process  of  liquidation  through  the 
medium  of  a  receiver,  the  court  will 
treat  any  stock  liability  in  favor  of 
creditors  as  immediately  due.  Carna- 
han  V.  Campbell,  158  Ind.  226,  63  N.  E. 
384. 

A  receiver  may  recover  unpaid  sub- 
scriptions without  any  previous  call 
by  the  corporation.  Winans  v.  Mc- 
Kean  11.  &  Nav.  Co.,  6  Blatchf.  215, 
Fed.  Cas.  No,  17,862. 

To  entitle  a  trustee  in  bankruptcy 
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where  the  corporation  has  gone  out  of  business  and  there  are  no  offi- 
cers who  could  make  calls.*''  So  it  has  been  held  by  a  number  of 
courts  that  no  call  is  necessary  where  the  corporation  has  been  ad- 
judged insolvent  and  it  is  necessary  to  collect  the  whole  of  the  unpaid 
subscriptions  in  order  to  pay  the  corporate  debts.**  It  has  also  been 
held  that  no  call  is  necessary  to  enable  a  creditor  to  proceed 
by  execution  against  a  stockholder,*'  or  to  bring  an  action 
directly    against    Mm,**    where    he    is    given    sueli    remedies 


hy 


to  sue  stockholders  in  equity,  it  is 
not  necessary  that  there  be  a  call  by 
the  corporation  or  the  bankruptcy 
court.  Edwards  v.  Schillinger,  245 
111.  231,  33  L.  E.  A.  (N.  S.)  895,  137 
Am.  St.  Eep.  308,  91  N.  E.  1048,  aff'g 
148  111.  App.  227. 

In  Woman's  Temperance  Bldg. 
Ass'n  V.  Devore,  160  111.  App.  153,  it 
was  held  that  a  call  by  the  board  oif 
directors  was  not  necessary  to  enable 
a  creditor  of  a  West  Virginia  corpo- 
ration to  garnish  a  stockholder  in 
Illinois.  This  holding  was  followed  in 
Woman's  Temperance  Bldg.  Ass'n  v. 
Mutual  Eeserve  Contract  Co.,  161  HI. 
App.  370,  371. 

In  In  re  Glen  Iron  Works,  20  Fed. 
674,  it  was  held  that  unpaid  subscrip- 
tions might  be  reached  by  attachment 
execution  where  the  corporation  had 
become  insolvent,  although  no  calls 
had  been  made. 

If  a  court  of  equity  administering 
the  estate  of  an  insolvent  corporation 
determines  that  its  assets  should  be 
marshalled,  it  may  direct  its  receiver 
to  sue  the  stockholders  for  the  amount 
due  on  their  subscriptions  without 
first  ascertaining  the  amount  due  from 
each  of  them.  Graves  v.  Denny,  15 
Ga.  App.  718,  84  S.  E.  187. 

In  a  suit  by  a  receiver,  it  is  not  an 
essential  prerequisite  to  a  recorvery 
that  the  amount  due  by  each  sub- 
scriber be  ascertained  and  determined, 
since  the  court,  having  all  the  parties 
before  it,  will  ascertain  and  adjust 
the  rights  of  the  subscribers  in  the 
distribution   through   the   receiver   of 


any  surplus  that  may  arise.  Cosmo- 
politan Life  Ins.  Co.  v.  Sheats,  20  Ga. 
App.  622,  93  S.  E.  507;  Guilbert  v. 
Kessinger,  173  Mo.  App.  680,  160  S. 
W.  17. 

67  Hatch  V.  Dana,  101  TJ.  S.  205,  25 
L.  Ed.  885. 

88  Citizens '  &  Miners '  Sav.  Bank  & 
Trust  Co.  V.  Gillespie,  115  Pa.  St.  564, 
9  Atl.  73;  Yeager  v.  Scranton  Trust  Co. 
&  Savings  Bank,  14  Wkly.  Notes  Cas. 
(Pa.)  296;  McKay  v.  Elwaod,  12 
Wash.  579,  41  Pac.  919.  See  also  Lion- 
berger  v.  Broadway  Sav.  Bank,  10  Mo. 
App.  499. 

It  is  not  necessary  for  the  bank- 
ruptcy court  to  ascertain  the  amount 
of  the  debts  and  make  an  assessment 
where  it  appears  that  it  will  be  neces- 
sary to  collect  the  full  amount  of  un- 
paid subscriptions  in  order  to  pay  the 
debts.  Eathbone  v.  Ayer,  84  N.  Y. 
App.  Div.  186,  82  N.  Y.  Supp.  235. 

Where  the  corporation  is  insolvent, 
and  a  receiver  has  been  appointed,  and 
there  are  no  assets  except  the  unpaid 
subscriptions  which  are  insuflScient  to 
pay  the  debts,  the  court  may  direct 
or  authorize  the  receiver  to  sue  the 
delinquent  subscribers  without  alleg- 
ing an  assessment  and  demand  for 
payment,  though  the  subscriptions  are 
payable  only  on  call.  Carnahan  v. 
Campbell  (Ind.),  59  N.  E.  1054. 

89  Washington  Sav.  Bank  v.  Butch- 
ers '  &  Drovers '  Bank,  107  Mo.  133,  28 
Am.  St.  Eep.  405,  17  S.  W.  644;  Han- 
nah V.  Moberly  Bank,  67  Mo.  678. 

60  Washington  Savings  Bank  v. 
Butchers'  &  Drovers'  Bank,  107  Mo. 
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the  statute.  And  also  that  no  call  is  necessary  under  a  statute  re- 
quiring a  receiver  appointed  on  a  voluntary  dissolution  of  a  corpo- 
ration to  "immediately  proceed  and  collect"  any  sum  remaining  due 
on  stock  subscriptions.*^  Statutes  sometimes  expressly  dispense  with 
the  necessity  for  a  call  in  suits  by  or  for  the  benefit  of'  creditors.*^ 
And  no  call  is  necessary  where  the  statute  expressly  permits  gar- 
nishment by  a  creditor  regardless  of  whether  the  corporation  could 
maintain  a  suit  against  the  stockholder  for  his  subscription  or  not.** 
Of  course  no  call  is  necessary  if  the  subscription  is  payable  imme- 
diately, or  on  a  specified  day,  or  in  instalments  at  specified  times,  or 
on  demand.'* 

133,  28  Am.  St.  Eep.  405,  17  S.  W.  itorr  may  subject  an  unpaid  subserip- 
644. 


Under  a  statute  making  each  stock- 
holder liable  for  the  debts  of  the  cor- 
poration for  the  amount  remaining 
"due  or  unpaid"  on  his  stock,  and 
providing  that  he  may  be  pued  there- 
for by  any  creditor  of  the  corpora- 
tion, a  stockholder  may  be  sued-  and 
gatnisheed  by  a  creditor,  although  his 
subscription  was  payable  only  ou  call 
and  no  call  has  been  made.  Scott  v. 
Windham,  73  Minn.  76,  16'  So.  206. 

81  Webber  v.  Hovey,  108  Mich.  49, 
65  N.  W.  619. 

62  The  Illinois  statute  provides  that 
in  an  action  to  recover  any  indebted- 
ness against  a  corporation  it  shall  be 
competent  to  proceed  against  one  or 
more  stockholders  at  the  same  time, 
to  the  extent  of  any  balance  remain- 
ing unpaid  on  their  stock,  "whether 
called  or  not,"  as  in  cases  of  garnish- 
ment. Coalfield  Co.  v.  Peek,  98  111. 
139;  Eobertson  v.  Noeninger,  20  III. 
App.  227.  See  also  Stoddard  v.  Lum, 
159  N.  T.  265,  45  L.  E.  A.  551,  70  Am. 
St.  Eep.  541,  53  N.  E.  1108,  rev'g  judg- 
ment 32  N.  Y.  App.  Div.  565,  53  N.  T. 
Supp.  607. 

83  Under  Code  1896,  §  2182,  provid- 
ing that  "any  creditor"  may  subject 
stock  subscriptions  to  the  payment  of 
liis  debt  by  garnishment,  "without 
regard  to  whether  the  corporation  can 
maintain  suit  against  the  stockholder 
for  such  subscription  or  not,"  a  cred- 


tion  without  regard  to  whether  a  call 
has  been  previously  made  or  not.  En- 
slen  v.  Nathan,  136  Ala.  412,  34  So. 
929.  ' 

Prior  to  the  enactment  of  this  stat- 
ute it  was  held  that,  under  an  act  of 
incorporation  making  the  stockholders 
liable  to  creditors  to  the  extent  of 
their  stock  subscribed  and  not  paid  in, 
and  under  a  statute  expressly  permit- 
ting judgment  creditors  of  a  corpora- 
tion to  garnish  persons  supposed  to  be 
indebted  to  the  corporation  as  stock- 
holders, a  judgment  creditor  could  gar- 
nish a  stockholder  in  respect  to  the 
amount  due  on  his  subscription  al- 
though there  had  been  no  call.  Curry 
V.  Woodward,  53  Ala.  371. 

In  Paschall  v.  Whitsett,  11  Ala.  472, 
the  question  whether  the  act  of  1841, 
giving  creditors  a  right  of  garnish- 
ment against  delinquent  stockholders, 
permitted  garnishment  where  there 
had  been  no  call,  was  said  to  be  an 
open  one. 

In  Cooper  v.  Frederick,  9  Ala.  738, 
it  was  said  that  the  design  of  the 
act  of  1841  appeared  to  be  to  permit 
the  garnishment  of  a  stockholder 
without  any  call. 

In  Bingham  v.  Eushing,  5  Ala.  403, 
it  was  held  that  there  was  no  right 
of  garnishment  until  there  had  been  a 
call  unless  it  was  given  by  the  act  of 
1841.  \.    • 

64  United  States;  'Kelley  v.  Oill,  245 
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The  making  of  a  call  for  less  than  the  balance  due  on  the  stock  does 
not  exhaust  the  power  of  the  court,  but  it  may  make  additional  calls 
up  to  the  full  amount  unpaid.*^  The  fact  that  the  corporation,  while 
it  was  a  going  concern,  made  a  call  for  the  amount  due  on  the  stock, 
which  was  not  paid,  does  not  prevent  the  court  from  making  a  call 
or  assessment  after  the  corporation  becomes  insolvent.*®  Nor  is  the 
pendency  of  actions  at  law  in  a  state  court  to  collect  calls  made  by 
the  board  of  directors  of  a  corporation  before  the  appointment  of  a 
receiver  a  defense  to  a  bill  in  equity  by  the  receiver  in  a  federal 
court  to  collect  an  assessment  levied  by  him  after  it  became  insol- 
vent.®'' And  power  to  levy  assessments  on  a  stockholder  of  an  in- 
solvent corporation  lodged  in  its  directors  is  not  exhausted  by  the 
levy  of  an  assessment  for  the  full  amount  remaining  due  on  the  stock, 
where  no  part  of  the  amount  is  paid  and  the  levy  is  afterwards  re- 
scinded.®* 


U.  S.  116,  62  L.  Ed.  185,  aff'g  238  Fed. 
996;  Hill  v.  Merchants  Mut.  Ins.  Co., 
134  XT.  S.  515,  33  L.  Ed.  994,  afE'g  86 
Mo.  466. 

California.  Kohler  v.  Agassiz,  99 
Cal.  9,  33  Pac.  741. 

Kansas.    West  v.  Topeka  Sav.  Bank, 

66  Kan.  524,  63  L.  R.  A.  137,  97  Am. 
St.  Eep.  385,  72  Pac.  252. 

Maryland.  Williams  v.  Watters,  97 
Md.  113,  54  Atl.  767. 

Missouri.    Hannah  v.  Moberly  Bank, 

67  Mo.  678. 

Nebraska.  Bohrer  v.  Adair,  61  Neb. 
824,  86  N.  W.  495. 

New  York.  McNelus  v.  Stillman, 
172  App.  Div.  307,  158  N.  Y.  Supp. 
428;  Eathbone  v.  Ayre,  84  App.  Div. 
186,  82  N.  Y.  Supp.  235. 

Oregon.  Hawkins  v.  Donnerberg, 
40  Ore.  97,  66  Pac.  691,  908;  Hawkins 
V.  Citizens'  Inv.  Co.,  38  Ore.  544,  64 
Pac.  320. 

Virginia.  Williams  v.  Matthews, 
103  Va.  180,  48  S.  E.  861. 

An  order  directing  the  payment  of 
subscriptions  is  not  a  condition  pre- 
cedent to  the  existence  of  causes  of 
action  against  stockholders  whose  sub- 
scriptions, by  their  terms,  are  payable 
at  fixed  times,  so  that  no  call  is  neces- 
sary, and  where  their  liability  is  not 


pro  rata  and  limited  to  such  sums  as 
may  be  necessary,  in  the  aggregate,  to 
pay  the  claims  of  creditors,  and  if  made 
under  such  circumstances,  it  adds 
nothing  to  the  rights  of  the  trustee. 
Kelley  v.  Gill,  245  V.  S.  116,  62  L. 
Ed.  185,  aff'g  238  Fed.  996. 

A  plea  alleging  that  the.  time  of 
payment  of  an  unconditional  sub- 
scription has  been  extended  by  the 
board  of  directors  presents  no  de- 
fense to  an  action  by  a  receiver  on  the 
subscription,  where  it  is  not  alleged 
that  there  was  any  consideration  for 
such  extension  or  that  the  directors 
were  authorized  by  the  stockholders 
to  make  it.  Graves  v.  Denny,  15  6a. 
App.  718,  84  S.  E.  187. 

See  also  §  669,  supra. 

65  The  court,  or  another  court  to 
which  the  cause  has  been  properly 
transferred,  may  make  a  further  call, 
although  the  right, to  do  so  is  not  ex- 
pressly reserved.  Glenn  v.  Liggett, 
135  U.  S.  533,  34  L.  Ed.  262. 

66  John  W.  Cooney  Co.  v.  Arlington 
Hotel  Co.,  —  Del.  Ch.  — ,  101  Atl. 
879. 

67  Brown  v.  AUebach,  166  Fed.  488. 

68  Union  Sav.  Bank  of  San  Jose  v. 
Leiter,  145  Cal.  696,  79  Pac.  441, 
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§  4119.  —  Procedure  to  procure  assessment.  As  we  have  seen  in 
ihe  preceding  section,  when  subscriptions  are  payable  only  on  call 
and  no  call  has  been  made  by  the  corporation,  and  it  has  become  in- 
solvent, a  call  or  assessment  may  be  made  by  the  court  having  charge 
of  the  administration  of  its  affairs,  or  by  a  receiver  or  trustee  in 
bankruptcy  under  its  direction. ^^  The  call  or  assessment  must  be 
made  in  the  state  of  the  corporation's  domicile,'"'  and  in  a  proceeding 
to  which  the  corporation  is  a  party. ''^  The  proper  tribunal  to  levy 
the  assessment  is  a  court  of  equity,  "since  courts  of  law  have  no  pro- 
cedure adapted  to  the  marshaling  of  assets  and  liabilities  requisite  in 
such  a  calculation. "  ''*  ' 

In  receivership  proceedings  the  assessment  may  be  made  on  the 
application  of  the  receiver,  either  by  original  bill,''*  or  by  petition 
in  the   insolvency   suit.'"*     In .  bankruptcy  proceedings   the   proper 


69  See  §  4118,  supra. 

TOCovell  V.  Fowler,  144  Fed.  535; 
Young  Y.  Harwell,  139  HI.  326,  28  N. 
E.  845. 

The  propriety  and  amount  of  such 
an  assessment  are  internal  afEairs  of 
the  corporation,  with  which  the  courts 
of  another  jurisdiction  will  not  inter- 
meddle. McDermott  '  v.  Woodhouse, 
87  N.  J.  Eq.  615,  101  Atl.  375,  rev'g 
87  N.  J.  Eq.  124,  99  Atl.  103. 

The  courts  of  one  state  have  no 
power  to  direct  an  assessment  and  call 
upon  the  resident  stockholders  of  a 
foreign  corporation  at  the  instance  of 
a  receiver  appointed  to  take  posses- 
sion of  the  assets  of  the  corporation 
within  the  state  of  the  forum.  The 
making  of  such  an  assessment  is  one 
of  the  incidents  of  a  general  receiv- 
ership, and  hence  it  can  be  made 
only  by  the  courts  of  the  corporation 's- 
domicile.  The  proper  procedure  in 
such  cases  is  to  have  a  general  re- 
ceiver appointed  by  the  courts  of  the 
domicile  and  an  ancillary  receivership 
in  any  other  state  where  it  is  sought 
to  collect  unpaid  subscriptions  from 
stockholders  residing  there.  Pacific 
Coast  Coal  Co.  v.  Esary,  85  Wa^h. 
448,  148  Pac.  579. 

The  liability  orf  a  stockholder  of  a 
New  York  corporation  cannot  be  en- 


forced in  New  Jersey  until  the 
amount  of  his  liability  has  been  ascer- 
tained by  proceedings  in  New  York. 
McDermott  v.  Woodhouse,  87  N.  J. 
Eq.  615,  101  Atl.  375,  rev'g  87  N.  J. 
Eq.  124,  99  Atl.  103. 

71  The  corporation  is  an  indispen- 
sable party  to  the  proceeding  in 
which  the  assessment  is  levied.  Mc- 
Dermott V.  Woodhouse,  87  N.  J.  Eq. 
615,  101  Atl.  375,  rev'g  judgment  87 
N.  J.  Eq.  124,  99  Atl.  103. 

72Holcombe  v.  Trenton  White  City 
Co.,  80  N.  J.  Eq.  122,  82  Atl.  618,  aff 'd 
82  N.  J.  Eq.  364,  91  Atl.  1069;  Cum- 
berland Lumber  Co.  v.  Clinton  Hill 
Lumber  Mfg.  Co.,  57  N.  J.  Eq.  627, 
42  Atl.  585. 

The  right  of  an  assignee  for  the 
benefit  of  creditors  to  collect  unpaid 
subscriptions  must  be  asserted  in 
equity,  because  a  court  of  law  cannot 
compel  a  call.  Banta  v.  Hubbell,  167 
Mo.  App.  38,  150  S.  W.  1089;  Lion- 
berger  v.  Broadway  Sav.  Bank,  10 
Mo.  App.  499. 

13  Woloott  V.  Waldstein,  86  N.  J.  Eq. 
63,  97  Atl.  951.  * 

74Halcombe  v.  Trenton  White  City 
Co.,  80  N.  J.  Eq.  122,  82  Atl.  618, 
aff'd  82  N.  J.  Eq.  364,  91  Atl.  1069. 

"The  ascertainment  may  be  made 
on    a  petition   filed    by    the   receiver 
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practice  for  the  trustee  to  file  a  petition  in  the  bankruptcy  court  for 
an  order  directing  him  to  make  an  assessment  upon  the  unpaid  stock 
for  the  purpose  of  paying  the  corporate  debtsJ*  The  only  issue 
involved  is  the  necessity  for  a  call  or  assessment  and  its  amount.''^ 
To  enable  it  to  determine  the  necessity  for  an  assessment,  the  court 
or  officer, to  whom  the  matter  is  referred,  is  required  to  inquire  into 
ajad  decide  whether  the  corporation  is  indebted  in  excess  of  its  as- 
sets, the  amount  of  its  indebtedness,  and  the  amount  remaining  un- 
paid on  the  shares  held  by  each  stockholder,'''''  and  generally  its  au- 


against  the  stockholders  in  the  suit 
wherein  the  corporation  was  ad- 
judged insolvent."  Wolcott  v.  Wald- 
stein,  86  N.  J.  Eq.  63,  97  Atl.  951; 
Cumberland  Lumber  Go.  v.  Clinton 
Hill  Lumber  Mfg.  Co.,  57  N.  J.  Bq. 
627,  42  Atl.  585. 

75Seovill  V.  Thayer,  105  TJ.  S.  143, 
26  L.  Ed.  968;  In  re  Newfoundland 
Syndicate,  196  Fed.  443,  judgment 
modified  201  Fed.  917;  In  re  Eeming- 
ton  Automobile  &  Motor  Co.,  153  Fed. 
345,  modifying  judgment  139  Fed. 
766.  See  also  Sanger  v.  Upton,  91 
U.  S.  56,  23  L.  Ed.  220;  In  re  Phoenix 
Hardware  Co.,  249  Fed.  410;  In  re  M. 
Stipp  Const.  Co.,  221  Fed.  372;  In  re 
Monarch  Corporation,  177  Fed.  464; 
Bernard  v.  Carr,  167  N.  C.  481,  83  S. 
E.  816. 

Such  a  proceeding  is  not  a  suit  with- 
in the  meaning  of  §  23b  of  the  Bank- 
ruptcy Act  requiring  suits  by  the 
trustee  to  be  brought  only  in  courts 
where  the  bankrupt  could  have 
brought  them,  but  the  relief  sought 
is  administrative  in  its  nature.  In 
re  Newfoundland  Syndicate,  196  Fed. 
443,  judgment  modified  201  Fed.  917. 

76  Where  the  matter  is  referred  for 
determination  to  the  referee  as  spe- 
cial master,  the  issue  before  him 
"should  be  confined  solely  to  the 
question:  Shooild  there  be  a  call  upon 
the  stockholders  of  unpaid  stock,  and, 
if  so,  to  what  amount?"  In  re  Hun- 
ger Vehicle  Tire  Co.,  168  Fed.  910. 

77  In  re  Monarch  Corporation,  203 
Fed.    664,    rev'g   judgment    196   Fed. 


252;  South  worth  v.  Morgan,  205  N.  Y. 
293,  51  L.  E.  A.  (N.  S.)  56,  98  N. 
E.  490,  rev'g  judgment  143  N.  Y. 
App.  Div.  648,  128  N.  Y.  Supp,  196, 
which  aff'd  71  N.  Y.  Misc.  214,  128  N. 
Y.  Supp.  598.  See  alsor  Scovill  v. 
Thayer,  105  U.  8.  143,  26  L.  Ed.  968. 

The  court  has  power  to  make  a  pre- 
liminary inquiry  as  to  the  need  to  as- 
sess subscriptions  which  appear  to  be 
unpaid.  In  re  M.  Stipp  Const.  Co.,  221 
Fed.  372. 

In  New  Jersey  the  court  is  required 
to  determine  judicially  what  propor- 
tion o£  the  unpaid  subscriptions  will 
probably  be  needed  to  meet  the  lia- 
bilities of  the  insolvent  corporation, 
and  the  assessment  must  be  confined 
to  the  amount  so  needed.  Kirkpatriek 
V.  American  Alkali  Co.,  140  Fed.  186. 
135  Fed.  230;  Cumberland  Lumber 
Co.  V.  Clinton  Hill  Lumber  Mfg.  Co., 
57  N.  J.  Bq.  627,  42  Atl.  585. 

The  court  will  ascertain  the  whole 
amount  of  the  unpaid  debts,  and  the 
names  of  the  stockholders  who  have 
not  paid  for  their  stock  in  full,  with 
the  amounts  due  from  each,  and  will 
then  make  an  assessment  against  such 
stockholders.  See  v.  Heppenheimer, 
69  N.  J.  Bq.  36,  61  Atl.  843. 

It  is  necessary  for  the  court  to  de- 
cide "whether  at  the  time  of  the 
issue  orf  any  particular  share  the  full 
value  was  or  was  not  paid  in,  wheth- 
er any  subsequent  payments  were 
made  on  account  of  it,  whether  the 
corporation  was  indebted  in  excess  of 
its  assets,  and  what  is  the  amount  of 
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thority  extends  no  further  than  this.''*  i  The  proceeding  is  purely  a 
judicial  one  "of  an  administrative  character,  intended  to  give  to 
the  receiver  the  same  status  which  the  company  itself  had,  or  might 
reasonably  be  claimed  to  have,\to  make  a  call  for  the  payment  of  its 
debts  against  its  stockholders  or  persons  claimed  to  be  such. " ''^  It 
is  not  designed  for  or  adapted  to  the  settlement  of  disputed  ques- 


ita  indebtedness."  In  re  Remington 
Automobile  &  Motor  Co.,  153  Fed.  345, 
modifying  judgment  139  Fed.  766. 

Where  the  matter  is  referred  to  the 
refereej  he  must  determine  whether, 
in  view  of  the  debts  and  assets  of  the 
corporation,  an  assessment  is  neces- 
sary, and  if  so,  the  amount  thereof. 
In  re  Newfoundland  Syndicate,  201 
Ted.  917,  modifying  judgment  196  ■ 
Fed.  443. 

In  order  to  make  such  an  assessment, 
'•it  is  necessary  for  the  referee,  inter 
alia,  to  find:  (1)  That  the  assets  of 
the  bankrupt  company  are  insufleient 
to  pay  its  debts;  (2)  That  the  stock, 
01  some  of  it,  was  not  paid  for  in 
full  and  that  the  holders  thereof  had, 
or  are  chargeable  with,  knowledge  of 
that  fact  in  the  acquirement  of  said 
stock;  (3)  The  pro  rata  share  that 
the  holders  of  said  stock  must  pay, 
up  to  the  par  value  thereof,  in  order 
to  liquidate  the  indebtedness  of  the 
bankrupt  company. "  In  re  Canister. 
Co.,  248  Fed.  587. 

On  such  an  application  it  is  the 
duty  of  the  court  to  determine  the  va- 
lidity and  amount  of  the  claims  of 
the  creditors,  and  it  is  neither  neces- 
sary nor  proper  to  reserve  such  matter 
for  determination  in  a  suit  which  the 
receiver  is  authorized  to  bring  against 
the  stockholders.  Hosner  v.  Conser- 
vative Casualty  Co.,  99  "Wash.  161, 
168  Pao.  1122. 

In  such  a  proceeding  the  amount 
of  the  corporate  indebtedness  may  be 
proved  by  presentation  of  the  proofs 
of  claim  filed,  in  the  bankruptcy  pro- 
ceedings. In  re  Remington  Automo- 
bile &  Motor  Co.,  153  F^d.  345,  modi- 


fying judgment  139  Fed.  766. 

Where  the  receiver  makes  a  prima 
facie  shqw^ing  that  there  are  no  as- 
sets other  than  unpaid  subscriptions 
with  which  to  pay  claims  allowed 
against  the  estate,  it  is  a  duty  of  the 
court  to  order  that  a  call  be  made 
upon  the  unpaid  subscriptions.  Hos- 
ner V.  Conservative  Casualty  Co.,  99 
Wash.  161,  168  Pac.  1122'. 

It  is  error,  as  a  condition  of  grant- 
ing an  order  giving  the  receiver  au- 
thority to  sue  the  stockholders,  to 
require  him  to  give  a  bond  for  the  ■ 
payment  of  the  costs  of  such  suit. 
Hosner  v.  Conservative  Casualty  Co., 
99  Wash.  161,  168  Pac.  1122. 

In  ascertaining  the  amount  unpaid 
on  Outstanding  stock  it  is  necessary 
for  the  court  to  inquire  into  the  value 
of  any  propeVty  turned  over  in  pay- 
ment for  stock.  RosofE  v.  Gilbert 
Transp.  Ccr.,  221  Fed.  972. 

''S  On  an  application  by  a  receiver 
for  the  assessment  of  stockholders  for 
subscriptions,  the  court's  authority  is 
limited  to'  the  ascertainment  of  the 
amount  of  the  debts  which  are  valid 
as  against  tbe  corporation  itself,  the 
stockholders  who  have  not  paid  in  full 
for  their  stock,  and  the  amount  that 
must  be  called  for  to  pay-  the  debts, 
taking  into  account  the  assets  of  the 
company  in  the  receiver's  hands,  and 
the  solvency  or  insolvency  of  the 
stockholders  liable,  or  claimed  to  be 
liable.  Cumberland  Lumber  Co.  v. 
Clinton  Hill  Lumber  &  Manufacturing 
Co.,  64  N.  J.  Eq,  517,  54  Atl.  450. 

79  Cumberland  Lumber  Co.  v.  Clin- 
ton Hill  Lumber  &  Manufacturing  Co., 
64  N.  J.  Eq.  517,  54  Atl.  450. 
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tions  as  to  the  status  of  certain  persons  as  stockholders,*"  or  for  the 
determination  of  defenses  which  they  may  have  to  liability  upon 
their  subscriptions,*^  but  those  matters  will  be  left  to  be  determined 
when  set  up  as  defenses  in  actions  to  enforce  the  assessment  or  call.** 
The  final  ascertainment  in  the  insolvency  proceedings  in  which  the 
receiver  was  appointed  of  the  amount  of  the  debts  owing  by  the 
company  must  be  taken  as  final  and  cannot  be  questioned  on  such  an 
application.*' 

§  4120.  —  Conclusiveness  of  call  or  assessment.  According  to  the 
weight  of  authority,  a  call  or  assessment  made  by  the  court  in  re- 
ceivership  or  insolvency  proceedings,**  or   in  bankruptcy  proceed- 


so  if  the  status  of  supposed  stock- 
holders is  disputed,  but  the  receiver 
shows  a  case  which  entitles  him  to 
te^t  the  question  by  suit,  the  court 
should  direct  the  assessment,  leav- 
ing the  liability  of  such  persons  to  be 
settled  by  suit,  if  necessary.  Cum- 
berland Lumber  Co.  v.  Clinton  Hill 
Lumber  &  Manufacturing  Co.,  64  N. 
J.  Eq.  517,  54  Atl.  450. 

81  In  re  Monarch  Corporation,  203 
I'ed.  664,  rev'g  judgment  196  Fed. 
252. 

Stockholders  cannot  set  up  as  a  de- 
fense to  such  a  proceeding  that  the 
company  never  became  a  corporation  de 
jure  or  de  facto,  or  that  the  agreement 
to  incorporate  was  abandoned  and  the 
subscriptions  canceled,  or  that  their 
liability  is  barred  by  the  statute  of 
limitations.  Cumberland  Lumber  Co. 
V.  Clinton  Hill  Lumber  &  Manufactur- 
ing Co.,  64  N.  J.  Eq.  517,  54  Atl.  450. 

82  See  §4120,  infra, 

83  Cumberland  Lumber  Co.  v.  Clin- 
ton Hill  Lumber  &  Manufacturing  Co., 
64  N.  J.  Eq.  517,  54  Atl.  450. 

84  United  States.  Great  Western 
Tel.  Co.  V.  Purdy,  162  U.  S.  329,  40 
L.  Ed.  986,  aff'g  judgment  83  Iowa 
430,  50  N.  W.  45;.  Glenn  v.  Liggett, 
135  TJ.  S.  533,  34  L.  Ed.  262;  Hawkins 
V.  Glenn,  131  V.  S.  319,  33  L.  Ed.  184; 
Glenn  v.  McAllister's  Ex'rs,  46  Fed. 
883. 


Alabama.  Semple  v.  Glenn,  91  Ala. 
245,  24  Am.  St.  Eep.  894,  9  So.  265,  6 
So.  46;  Lehman,  Durr  &  Co.  v.  Glenn, 
87  Ala.  618,  6  So.  44. 

Connecticut.  Fish  v.  Smith,  73 
Conn.  377,  84  Am.  St.  Eep.  161,  47 
Atl.  711. 

Delaware.  John  W.  Cooney  Co.  v. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl.  879.     ' 

Illinois.  Great  Western  Tel.„Co.  v. 
Gray,  122  111.  630,  14  N.  B.  214. 

Kentucky.  Otter  View  Land  Co.'s 
Receiver  v.  Boiling's  Ex'x,  24  Ky.  L. 
Bep.  1157,  70  S.  W.  834. 

Maryland.  Castleman  v.  Temple- 
man,  87  Md.  546,  41  L.  E.  A.  367,  67 
Am.  St.  Eep.  363,  40  Atl.  275;  Ly- 
coming Fire  Ins.  Co.  v.  Langley,  62 
Md.  196,  211;  Glenn  v.  Williams,  60 
Md.  93. 

Michigan.  Mutual  Fire  Ins.  Co.  v. 
Phoenix  Furniture  Co.,  108  Mich.  170, 
34  L.  R.  A.  694,  62  Am.  St.  Eep.  693, 
66  N.  W.  1095. 

.  New  Jersey.  Swing  v.  Consolidated 
Fruit  Jar  Co.,  74  N.  J.  L.  145,  63  Atl. 
899;  McDermott  v.  Woodhouse,  87  N. 
J.  Eq.  615,  101  Atl.  375,  rev'g  judg- 
ment 87  N.  J.  Eq.  124,  99  Atl.  103; 
Wolcott  V.  Waldstein,  86  N.  J.  Eq. 
63,  97  Atl.  951;  Holcombe  v.  Tren- 
ton White  City  Co.,  80  N.  J.  Eq.  122, 
82  Atl.  618,  afE'd  82  N.  J.  Eq.  364,  91 
Atl.  1069 ;  Gilsan  v.  Appleby,  79  N-  J- 


7090 


Oh.  66] 


Stock  And  StocKSOIiDeeS 


[i  4120 


ings,**  or  by  a  trustee,  receiver  or  assignee  under  its  direction,  is 
binding  and  conclusive  upon  all  the  stockholders  as  to  the  necessity 
for  and  amount  of  the  assessment  and  all  other  matters  necessarily 
decided  in  making  it,  in  suits  subsequently  brought  against  them 
to  recover  their  proportion  of  the  assessment,  and  is  not  open  to 
collateral  attack.  And  this  principle  applies  to  stockholders  who  are 
residents  of  other  states,  as  well  as  to  resident  stockholders.**    The 


Eq.  590,  81  Atl.  925,  aff'g  78  N.  J.  Eq. 
9C,  78  Atl.  668;  See  v.  Heppenheimer, 
69  N.  J.  Eq.  36,  61  Atl.  843;  Cumber- 
land Lumber  Co.  v.  Clinton  Hill  Lum- 
ber Co.,  57  N.  J.  Eq.  627,  42  Atl.  585. 

New  York.  Hammond  v.  Knox, 
125  App.  Div.  9,  109  N.  Y.  Supp.  367, 
aff'd  194  N.  Y.  555,  87  N.  E.  1120. 

Ohio.  Swing  V.  Rose,  75  Ohio  St. 
355,  79  N.  E.  757. 

Pennsylvania.  Trench  v.  Harding, 
235  Pa.  79,  Ann.  Gas.  1914  B  744,  83 
Atl.  586,  afC'g  46  Pa.  Super.  Ct.  363; 
Kramer  v.  Hamsher,  63  Pa.  Super.  Ct. 
211. 

Texas.  Eich  v.  Park,  —  Tex,  Civ. 
App.  — ,  177  S.  W.  184;  Cole  v.  Adams, 
19  Tex.  Civ.  App.  507,  49  S.  W.  1052. 

Washington.  Silvain  v.  Benson,  83 
Wash.  271,  145  Pac.  175;  Barto  v. 
Nix,  15  Wash.  563,  46  Pae.  1033;  El- 
derkin  v.  Peterson,  8  Wash.  674,  36 
Pac.  1089. 

West  Virginia.  Swing  v.  Taylor  & 
Grate,  68  W.  Va.  621,  70  S.  E.  373. 

Wisconsin.  Parker  v.  Stoughtou 
Mill  Co.,  91  Wis.  174,  51  Am.  St.  Eep. 
881,  64  N.  W.  751. 

The  decree  itself  is  sufficient  to  es- 
tablish the  liability  of  the  stockhold- 
er^,  and  the  whole  of  the  record  of 
the  suit  in  which  it  was  rendered 
need  not  be  made  a  part  of  the  bill 
in  a  suit  to  enforce  the  assessment. 
Glenn  v.  McAllister's  Ex'rs,  46  Eed. 
883. 

A  decree   appointing  receivers  and 
directing  them  to  make  collections  of 
all    outstanding   indebtedness,    passed 
with  the  consent  of  all  the  parties  to  _ 
the   suit,   is   admissible   to   prove   the 


due  appointment  of  the  receivers  and 
their  authority  to  sue.  Prank  v.  Mor- 
rison, 58  Md.  423;  Hall  v.  United 
States  Ins.  Co.  of  Baltimore,  5  Gill 
(Md.)  484. 

As  to  the  conclusiveness  of  assess- 
ments in  suits  to  enforce  a  statutory 
liability  of  stockholders,  see  §  4237, 
infra. 

86  Pullman  v.  Upton,  96  U.  S.  328, 
24  L.  Ed.  818;  Webster  v.  Upton,  91 
U.  S-  65,  23  L.  Ed.  384;  Sanger  v. 
Upton,  91  U.  S.  56,  23  L.  Ed.  220;  En- 
right  V.  Heekseher,  240  Eed.  863;  In 
re  M.  Stipp  Const.  Co.,  221  Fed.  372; 
In  re  Newfoundland  Syndicate,  196 
Eed.  443,  judgment  modified  201  Eed. 
917;  In  re  Remington  Automobile  & 
Motor  Co.,  153  Eed.  345,  modifying 
judgment  139  Fed.  766;  Upton  v. 
Burnham,  3  Biss.  520,  Fed.  Cas.  No. 
16,799;  Upton  v.  Hansbrough,  3 
Biss.  417,  Fed.  Cas.  No.  16,- 
801;  Clevenger  v.  Moore,  71  N.  J. 
L.  148,  58  Atl.  88;  Southworth  v. 
Morgan,  205  N.  Y.  293,  51  L.  R.  A. 
(N.  S.)  56,  98  N.  E.  490,  rev'g  judg- 
ment 143  N.  Y.  App.  Div.  648,  128 
N.  Y.  Supp.  196,  which  aff'd  71  N.  Y. 
Misc.  214,  128  N.  Y.  Supp.  598. 

As  to  the  conclusiveness  of  assess- 
ments in  suits  to  enforce  a  statutory 
liability  of  stockholders,  see  §  4237, 
infra. 

88  United  States.  Great  Western 
Tel.  Co.  V.  Purdy,  162  U.  S.  329,  40  L. 
Ed.  986,  aff'g  judgment  83  Iowa  430, 
50  N.  W.  45;  Hawkins  v.  Glenn,  131 
U.  S.  319,  33  L.  Ed.  184. 

Alabama.  Semple  v.  Glenn,  91  Ala. 
245,  24  Am.  St.  Eep.  894,  9  So.  265, 
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corporation  represents  the  stockholders  under  such  circumstances, 
and  hence  the  stockholders  are  bound  although  they  have  no  notice 
of  the  proceeding  in  which  the  call  or  assessment  is  made  and  are 
not  personally  made  parties  to  it.*''    In  some  jurisdictions,  however, 


6    So.    46;    Lehman,    Durr    &    Co.    v. 
Glenn,  87  Ala.  618,  6  So.  44. 

Connecticut.      FUh    v.    Smith,    73   . 
Conn.   377,  84   Am.   St.   Rep.   161,  47 
Atl.  711. 

Delaware.  John  W.  Cooney  Co.  v. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl.  879. 

Kentucky.  Otter  View  Land  Oo.'s 
Receiver  v.  Boiling's  Ex'x,  24  Ky. 
L.  Rep.  1157,  70  S.  "W.  834. 

Maryland.  Castleman  v.  Temple- 
man,  87  Md.  546,  41  L.  R.  A.  367,  67 
Am.  St.  Rep.  363,  40  Atl.  275;  Glenn 
V.  Williams,  60*  Md.  93. 

Michigan.  Mutual  Fire  Ins.  Co.  v. 
Phtienix  Furniture  Co.,'  108  Mieh.  170, 
34  L.  R.  A.  694,  62  Am.  St.  Rep.  693, 
66  N.  W.  1095. 

New  Jersey.  Swing  v.  Consolidated 
Fruit  Jar  Co.,  74  N.  J.  L.  145,  63  Atl. 
899 ;  licDermott  v.  Wwodhouse,  87  N. 
J.'  Eq.^eiS,  101  Atl.  375,  rev'g  judg- 
ment 87  N.  J.  Eq.  124,  99  Atl.  103; 
Woleortt  V.  Waldstein,  86  N.  J.  Eq. 
63,  97  Atl.  951;  Gilson  v.  Appleby, 
79  N. -f  Eq.  590,  81  Atl.  925,  aff'g 
78  N.  J.  Eq.  96,  78  Atl.  668. 

Ne*,york.  Hammond  v.  Knox,  125 
App.  Diy.  9,  109  N.  Y.  Supp.  367,  aff  'd 
394  N.'Y.  555,  87  N.  E.  1120. 

Wisconsin.  Parker  v.  StOTighton 
Mill  Co.,  91  Wis.  174,  51  Am.  St.  Rep' 
881,  64  N.  W.  751. 

Such  a  decree  does  not  deprive  a 
nonresident  stockholder  of  his  prop- 
erty without  due  process  of  law  nor 
deny  him  the  equal  protection  of  the 
law.  Gilson  v.  Appleby,  79  N.  J.  Eq. 
590,  81,  Atl.  925,  aff'g  78  N.  J.  Eq. 
96,  78  Atl.  668. 

A  decree  in  quo  warranto  proceed- 
ings, against  a  mutual  assessment  in- 
surance company,  ascertaining  its 
liabilities    and    assessing    the    policy- 


holders to  pay  the  same,  is  conclusive 
on  the  policyholders  as  to  the  neces- 
sity for  and  the  amount  of  such  as- 
sessment, and  cannot  be  collaterally 
att&cked  in  an  action  in  another  state 
to  enforce  such  assessment.  Swing  v. 
Taylor  &  Crate,  68  W.  Va.  621,  70  S. 
E.  373. 

That  this  is  true  of  an  assessment  in 
proceedings  to  enforce  a  statutory  li- 
ability of  stockholders,  see  §  4237, 
infra. 

87  United  States.  Great  Western 
Tel.  Co.  V.  Purdy,  162  U.  S.  329,  40  L. 
Ed.  986,  afe'g  judgment  83  Iowa  430, 
50  N.  W.  45;  Glenn  v.  Liggett,  135  U. 
S.  533,  34  L.  Ed.  262;  Hawkins  v. 
Glenn,  131  U.  S.  319,  33  L.  Ed.  184; 
RosofE  V.  Gilbert  Transp.  Co.,  221  Fed. 
972;  In  re  Newfoundland  Syndicate, 
196  Fed.  443 ;  Priest  v.  Glenn,  51  Fed. 
400;  Glenn  v.  Soule,  22  Fed.  417. 

Alabama.  Semple  v.  Glenn,  91  Ala. 
245,  24  Am.  St.  Kep.  894,  9  So.  265,  6 
So.  46;  Lehman,  Durr  &  Co.  v.  Glenn, 
S7  Ala.  618,  6  So.  44. 
.  Connecticut.  Fish  -  v.  Smith,  73 
Conn.  377,  84  Am.  St.  Rep.  161,  47 
Atl.  711. 

Illinois.  Great  Western  Tel.  Co.  v. 
Gray,  122  111.  630,  14  N.  E.  214. 

Maryland.  Castleman  v.  Temple- 
man,  87  Md.  546,  41  L.  R.  A.  367,  67 
Am.  St.  Repi  363,  40  Atl.  275;  Lycom- 
ing Fire  Ins.  Co.  v.  Langley,  62  Md. 
196,  211;  Glenn  v.  Williams,  60  Md. 
63. 

Michigan.  Mutual  Fire  Ins.  Co.  v. 
Phoenix  Furniture  Co.,  108  Mich.  170, 
34  L.  R.  A.  694,  62  Am.  St.  Rep.  693, 
66  N.  W.  1095. 

New  Jersey.     Gilson  v.  Appleby,  79 

N.  J.  Eq.  590,  81  Atl.  925,  aff'g  78  IM. 

*  J.   Eq.   96,   78   Atl.    668;    Cumberland 
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the  dpcree  ia  not  conclusive  as  to  the  amounts  and  validity  of  the 
claims  of  corporate  creditors,  where  the  stockholder  has  no  notice  of 
the  proceedings  in  which  it  is  rendered  and  no  opportunity  to  con- 
test the  validity  of  such  claims,*'  although,  of  course,  the  rule  is 


Lumber  Co.  v.  Clintom  Hill  Lumber 
Co.,  57  N.  J.  Eq.  627,  42  Atl.  585. 

OWo.  Thomas  v.  Kalbfus,  119  N. 
E.  412;  Swing  v.  Rose,  75  Ohio  St.  355, 
79  N.  E.  757. 

Texas.  Eich  v.  Park,  —  Tex.  Civ. 
App.  — ,  177  S.  W.  184. 

Wisconsin.  Parker  v.  Stoughton 
Mill  Co.,  91  "Wifi.  174,  51  Am.  St.  Rep. 
881,  64  N.  "W.  751. 

"The  stockholders  are  deemed  to 
be  privy  to  the  proceedings  taken 
against  the  corporation,  in  such  sense 
that  they  are  bound  by  the  decrees 
ordering  the  calls  upon  the  capital 
Ftoek,  and  cannot,  in  the  actions  at 
law  brought  to  enforce  payment  of 
the  assessments  made,  question  the 
validity  of  the  calls  thus  made." 
Priest  V.  Glenn,  51  Ped.  400. 

"The  stockholders  of  a  bankrupt 
corporation,  in  their  corporate  capac- 
ity, are  in  court  from  the  institution 
of  the  bankruptcy  proceOidings,  and 
are  as  much  bound  by  the  adminis- 
tration of  such  estate  as  the  corporate 
entity  itself."  In  re  Newfoundland 
Syndicate,  196  Fed.  443. 

In  Williams  v.  Watters,  97  Md.  113, 
54  Atl.  767,  it  is  said  that  the  purpose 
of  Virginia  Act  of  D«c.  22,  1897,  re- 
quiring actions  to  enforce  aissessments 
to  be  brought  in  courts  of  law,  and 
providing  that  all  pleas,  defenses  and 
evidence  which  would  be  admissible 
if  the  corporation  were  solvent  ghall 
be  equally  admissible  and  have  the 
same  effect  in  law  in  any  action 
brought  after  insolvency,  was  to  do 
away  with  the  doctrine  that  the  cor- 
poration represents  the  stockholders. 
The  defenses  sustained  in'  this  case 
were  the  statute  of  limitations  and  a 
release  of  liability  under  a  charter 
amendment  passed  before  the  indebt- 


edness of  the  corporation  was  in- 
curred and  which  was  known  to  the 
creditor  at  that  time. 

That  this  is  true  of  an  assessment 
in  proceedings  to  enforce  a  statutory 
liability  of  stockholders,  see  §  4237, 
infra. 

88  Bea  V.  Eslick,  87  Wash.  125,  151 
Pae.  256;  Chamberlain  v.  Piercy,  82 
Wash.  157,  143  Pac.  977;  Beddow  v. 
Huston,  65  Wash.  585,  118  Pac  752; 
Grady  v.  Graham,  64  Wash.  436,  36 
L.  E.  A.  (N.  S.)  177,  116  Pac.  1098. 

Compare  Elderkin  v.  Peterson,  8 
Wash.  674,  36  Pac.  1089. 

"Doubtless  the  stockholders  of  an 
insolvent  corporation  which  is  in  the 
hands  of  the  court  thromgh  its  re- 
ceiver are  obligated  and  bound  by  all 
orders  of  the  court  affecting  the  prop- 
erty of  such  corporation  of  which 
the  receiver  has  possession,  whether 
or  nort  they  have  received  personal 
notice  of  such  orders;  but  it  is  a  dif- 
ferent matter  to  say  that  the  court 
may,  on  petition  of  the  receiver  in  an 
ex  parte  order,  conclusively  obligate  a 
stockholder  to  turn  over;  to  the  receiv- 
er property  or  money  claimed  by  the 
receiver  as  property  of  the  corpora- 
tion, without  giving  the  stockholder 
an  opportunity  to  question  th.e  va- 
lidity of  that  claim.  So  in  this  case, 
no  doubt  the  court  can  require  the 
receiver  to  apply  the  property  in  his 
hands  to  the  satisfaction  orf  such 
debts  as  shall  be  adjudged  valid  by 
the  court  on  a  hearing  in  which  only' 
the  receiver  and  the  creditors  are 
parties,  but  the  court  cannoi;,  on, such 
a  hearing,  conclusively  obligate  a 
stockholder  to  create  a  fund  for  the 
payment  of  an  indebtedness  disputed 
by  the  stockholder,  or  on  which  the 
stockholder    denies   liability.     Before 
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otherwise  where  he  has  such  notice  and  opportunity .*'  And  the 
stockholders  must  be  joined  in  order  to  be  bound  where  the  statute 
expressly  requires  that  they  shall  be  made  parties  to  the  suit.""  In 
Missouri  'it  is  held  that  the  decree  in  the  receivership  proceedings  is 
prima  facie  evidence  against  foreign  stockholders  who  were  not  par- 
ties thereto."^ 

The  assessment  can  have  no  greater  effect  elsewhere  than  it  has 
in  the  state  where  it  is  rendered,  and  hence  if  it  is  not  conclusive  on 
a  stockholder  sued  there  it  cannot  be  conclusive  on  a  stockholder  sued 
in  another  state."^ 

In  determining  the  amount  of  the  assessment  it  is  not  incumbent 
upon  the  court  to  pass  upon  the  defenses  of  the  individual  stock- 
holders,"* and  the  order  or  decree  is  not  conclusive  as  to  the  liability. 


this  can  be  done,  the  stockholder  must 
be  given  an  opportunity  to  defend 
against  the  order;  he  must  be  given 
his  day  in  court."  Grady  v.  Graham, 
G4  Wash.  436,  36  L.  E.  A.  (N.  S.)  177, 
116  Pac.  1098,  quoted  with  approval 
in  Chamberlain  v.  Pieroy,  82  Wash. 
157,  143  Pac.  977. 

In  Bea  v.  Esliek,  87  Wash.  125,  151 
Pac.  256;  Chamberlain  v.  Piercy,  82 
Wash.  157,  143  Pac.  977;  and  Beddow 
V.  Huston,  65  Wash.  585,  118  Pac. 
752,  it  was  held  that  a  complaint  in 
an  action  by  a  receiver  does  not  state 
a  cause  off  action  where  it  does  not 
show  that  the  defendant  had  notice 
and  an  opportunity  to  be  heard  upon 
the  validity  of  the  claims  against  the 
corporation  before  the  entry  of  the 
order  directing  that  suit  be  instituted 
against   him. 

In  Grady  v.  Graham,  64  Wash.  436, 
36  L.  B.  A.  (N.  S.)  177,  116  Pac.  1098, 
it  was  held  that  such  an  order  was 
not  conclusive  as  to  the  amount  or 
validity  of  the  claims  of  creditors  as 
against  a  stockholder  who  had  no 
notice  or  opportunity  to  be  heard,  and 
that  he  was  entitled  to  dispute  such 
claims  in  an  action  against  him  by 
the  receiver  on  the   assessment. 

See  also  Williams  v.  Watters,  97 
Md.  113,  54  Atl.  767,  construing  a  Vir- 
ginia statute. 


89Silvain  v.  Benson,  83  Wash.  271, 
145  Pae.  175;  Grady  v.  Graham,  64 
Wash.  436,  36  L.  E.  A.  (N.  S.)  177, 
116  Pac.  1098. 

90  Lamar  Ins.  Co.  v.  Gulick,  102  111. 
41;  Chandler  v.  Brown,  77  111.  333. 

91  Guilbert  v.  Kessinger,  173  Mo. 
App.  680,  160  S.  W.  17.  See  also 
§  4236  et  seq.,  infra. 

92  Williams  v.  Watters,  97  Md. 
113,  54  Atl.  767.  See  also  §4237, 
infra. 

93  Eosoff  V.  Gilbert  Transp.  Co.,  221 
Fed.  972. 

Personal  defenses  such  as  the  stat- 
ute of  limitations,  releases  from  lia- 
bility, or  that  a  person  appearing  to 
be  a  stockholder  is  not  one,  will  not 
be  determined.  John  W.  Cooney  Co. 
V.  Arlington  HAtel  Co.,  —  Del.  Oh. 
— ,  101  Atl.  879. 

Where  plenary  proceedings  are  nec- 
essary, it  is  not  neoessary  for  the 
bankruptcy  court  to  find  the  amount 
due  from  the  stockholders,  but  may 
leave  that  question  for  the  determin- 
ation of  the  courts  in  which  the 
plenary  proceedings  are  instituted. 
Babbitt  v.  Bead,  173  Fed.  712. 

Whether  a  stockholder  has  done 
anything  that  prevents  him  from  set- 
ting up  a  defense  to  which  he  would 
otherwise  be  entitled  is  a  matter  to 
be  decided  ordinarily  by  the  tribunal 
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or  the  amount  of  the  liability  of  any  particular  stockholder,^*  unless 
he  appears  in  the  proceedings  and  has  an  opportunity  to  contest  these 
matters,**  and  does  not  preclude  him,  when  sued  for  the  amount  of 
an  assessment,  from  setting  up  any  individual  defenses  personal  to 
himself.®®     So  the   defendant  may  show  that  he  is  not  a  stock- 


trying  the  suit  against  him  on  the 
assessment,  and  will  not  be  decided 
on  the  proceedings  to  assess.  In  re 
M.  Stipp  Const.  Co.,  221  Ped.  372. 

See  also  In  re  Newfoundland  Syn- 
dicate, 201  Fed.  917,  modifying  judg- 
ment 196  Fed.  443. 

94  In .  re  M.  Stipp  Const.  Co.,  221 
Fed.  372;  In  re  Newfoundland  Syndi- 
cate, 201  Fed.  917,  modifying  judg- 
ment 196  Fed.  443;  Southworth  v. 
Morgan,  205  N.  Y.  293,  51  L.  E.  A. 
(N.  S.)  56,  98  N.  E.  490,  rev'g  judg- 
ment 143  N.  Y.  App.  Div.  648,  128  N. 
Y.  Supp.  196,  which  afE'd  71  N.  Y. 
Misc.  214,  128  N.  Y.  Supp.  598. 

"The  court's  call  for  the  unpaid 
subscTiptioms  to  stock  stands  precise- 
ly as  does  a  call  by  the  directors  of 
an  operating  corporation.  Such  a  call 
does  not  determine  absolutely  Ihe  lia-. 
bility  of  the  stockholders.  It  has  not 
the  effect  of  a  judgment.  Its  effect  is 
to  make  whatever  the  stockholders 
are  liable  for,  within  the  call,  become 
due  and  payable,  so  that  suit  may  be 
brought  to  enforce  such  liability." 
In  re  Minnehaha  Driving-Park  Ass'n, 
53  Minn.  423,  55  N.  W.  598. 

95  In  re  Newfoundland  Syndicate, 
201  Fed.  917,  modifying  judgment  196 
Fed.  443. 

The  decree  is  conclusive  as  to  the 
amounts  unpaid  by  the  stockholders 
where  they  appear  and  are  heard  upon 
this  point.  EosofE  v.  Gilbert  Transp. 
Co.,  221  Fed.  972. 

Nonresidents  who  submit  them- 
selves to  the  jurisdiction  of  the  court 
by  appearing  and  litigating  the 
question  of  their  liability  are  subject 
to  the  decree,  though  recourse  to  the 
courts  of  the  state  where  they  reside 
may  be  necessary  in  order  to  enforce 


the   same.     See  v.  Heppenheimer,  69 
N.  J.  Eq.  36,  61  Atl.  843. 

96  United  States.  Great  Western 
Tel.  Co.  V.  Purdy,  162  U.  S.  329,  40  L. 
Ed.  986,  aff'g  judgment  83  Iowa  430, 
50  N.  W.  45;  Enright  v.  Heckscher, 
240  Fed.  863;  Bosoff  v.  Gilbert  Transp. 
Co.,  221  Fed.  972;  In  re  M.  Stipp 
Const.  Co.,  221  Fed.  372;  In  re  Mon- 
arch Corporation,  203  Fed.  664,  rev!g 
judgment  196  Fed.  252;  In  re  New- 
foundland Syndicate,  201  Fed.  917, 
modifying  judgment  196  Fed.  443; 
Babbitt  v.  Read,  173  Fed.  712;  In  re 
Haley,  158  Fed.  74,  certiorari  denied 
209  TJ.  S.  546,-52  L.  Ed.  920  (mem.  dec.) ; 
In  re  Eemington  Automobile  &  Mo- 
tor Co.,  153  Fed.  345,  modifying  judg- 
ment 139  Fed.  766. 

Alabama.  Semple  v.  Glenn,  91  Ala. 
245,  24  Am.  St.  Eep.  894,  9  So.  265, 
6  So.  46. 

Delaware.  John  "W.  Cooney  Co.  v. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl.  879. 

Iowa.  Spinney  v.  Miller,  114  Iowa 
210,  89  Am.  St.  Eep.  351,  86  N.  W.  317. 

Kentucky.  Otter  View  Land  Ca.'s 
Eeeeiver  v.  Boiling's  Ex'x,  24  Ky.  L. 
Eep.  1157,  70  S.  "W.  834. 

Maryland.  Williams  v.  Watters,  97 
Md.  113,  54  Atl.  767. 

Michigan.  Mutual  Fire  Ins.  Co.  v. 
Phoenix  Furniture  Co.,  108  Mich.  170, 
34  L.  E.  A.  694,  62  Am.  St.  Eep.  693, 
66  N.  W.  1095. 

New  Jersey.  Swing  v.  Consolidat- 
ed Fruit  Jar  Co.,  74  N.  J.  L.  145,  63 
Atl.  899;  McDermott  v.  Woodhouse, 
87  N.  J.  Eq.  615,  101  Atl.  375,  rev'g 
judgment  87  N.  J.  Eq.  124,  99  Atl. 
103. 

Pennsylvania.  French  v.  Harding, 
235  Pa.  79,  Ann.  Cas.  1914  B  744,  83 
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holder  j  '^  or  has  paid  for  his  stock  in  full ;  ^'  or  purchased  it  in  good 


Atl.  586,  afE'g  46  Pa.  Super.  Ct.  363; 
Kramer  v.  Hamsher,  63  Pa.  Super.  Ot. 
211. 

Texas.  Rich  v.  Park,  —  Tex.  Civ. 
App.  — ;  177  S.  W.  184. 

West  Virginia.  Swing  v.  Taylor  & 
Crate,  68  W.  Va.  621,  70  S.  E.  373. 

He  may  set  up  any  defense  going  to 
sliow  that  he  is  not  liable  upon  his 
cointract  of  subscription.  Great  West- 
ern Tel.  Co.  V.  Purdy,  162  TJ.  S.  329, 
40  L.  Ed.  986,  aff'g  judgment  83 
Iowa  430,  50  N.  W.  45. 

An  order  of  a  referee  in  bankruptcy 
finding  the  amount  due  from  the  vari- 
ous stockholders,  and  makiilg  a  call, 
is  a  mere  administrative  order  made 
for  the  purpose  of  authorizing  the 
trustee  to  file  a  suit  to  enforce  said 
call,  and  hence  is  not  conclusive  in 
such  a  suit  of  the  amounts  due  upon 
the  stock,  and  does  not  prevent  a 
stockholder  from  showing  that  he  has 
transferred  his  stock,  especially  when 
the  order  is  silent  om  the  question, 
and  in  terms  gives  to  the  stockhold- 
ers the  right  to  interpose  any  de- 
fense to  the  suit  to  enforce  the  call 
that  may  be  justified  by  the  facts. 
Eich  V.  Park,  —  Tex.  Civ.  App.  — , 
177  S.  W.  184. 

In  In  re  Remington  Automobile  & 
Motor  Co.,  153  Ped.  345,  modifying 
judgment  139  Ped.  766,  it  is  said  that 
the  stockholder  cannot  be  heard  to 
question  the  findings  as  to  the  amount 
paid  for  the  stock. 

In  In  re  Newfoundland  Syndicate, 
193  Ped.  443,  it  is  said  that  while  this 
is  seemingly  authority  to  prevent  a 
stockholder  from  showing  that  he  has 
paid  for  his  stock  in  full,  there  were 
no  facts  in  the  case  calling  for  such 
a  decision. 

This  is  equally  true  of  an  assess- 
ment in  proceedings  to  enforce  a 
statutory  liability  of  stockholders. 
See  §  4236  et  seq.,  infra. 

97  United  States.    In  re  Newfound- 


land Syndicate,  196  Ped.  443,  judg- 
ment modified  201  Ped.  917. 

Alabama.  Semple  v.  Clenn,  91  Ala. 
245,  24  Am.  St.  Eep.  894,  9  So.  265, 
6  So.  46. 

Delaware.  John  W.  Cooney  Co.  v. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl.  879. 

Kentucky.  Otter  View  Land  Co.'s 
Eeceiver  v.  Boiling's  Ex'x,  24  Ky.  L. 
Eep.  1157,  70  S.  W.  834. 

Maryland.  Williams  v.  Watters,  97 
Md.  113,  54  Atl.  767;  Castleman  v. 
Templeman,  87  Md.  546,  41  L.  E.  A. 
367,  Sr  Am.  St.  Eep.  363,  40  Atl.  275. 

New  Jersey.  Swing  v.  Consolidat- 
ed Pruit  Jar  Co.,  74  N.  J.  L.  145,  63 
Atl.  899;  Gilson  v.  Appleby,  79  N.  J. 
Eq.  590,  81  Atl.  925,  aff'g  78  N.  J.  Eq. 
96,  78  Atl.  668. 

Ohio.  Swing  v.  Eose,  75  Ohio  St. 
355,  79  N.  E.  757. 

Virginia.  Elliott  v.  Ashby,  104  Va. 
716,  52  S.  E.  383. 

West  Virginia.  Swing  v.  Taylor  & 
Crate,  68  W.  Va.  162,  70  S.  E.  373. 

Wyoming.  Natwick  v.  Terwilliger, 
24  Wyo.  253,  160  Pac.  338,  157  Pac. 
696. 

An  order  of  the  bankruptcy  court 
authorizing  the  trustee  tor  institute 
and  prosecute  a  suit  against  a  certain 
j.erson  to  recover  the  amount  of  his 
subscription  does  not  determine  that 
such  person  is  liable  as  a  stockholder, 
or  preclude  him  from  showing  that 
his  subscription  was  conditional,  and 
that  the  condition  was  not  performed. 
Natwick  v.  Terwilliger,  24  Wyo.  253, 
160  Pac.  338,  157  Pac.  696. 

See  also  §  4236  et  seq.,  infra. 

98  United.  States.  Great  Western 
Tel.  Co.  v.  Purdy,  162  U.  S.  329,  40 
L.  Ed.  986,  aff'g  judgment  83  Iowa 
430,  50  N.  W.  45;  In  re  M.  Stipp 
Const.  Co.,  221  Ped.  372;  In  re 
Newfoundland  Syndicate,  196  Ped. 
443,  judgment  modified  201  Ped.  917. 

Alabama.    Semple  v.  Glenn,  91  Ala. 
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faith  in  the  open  market  without  knowing  that  it  was  not  fully  paid ;  '* 
or  that  he  has  been  released  from  liability ;  ^  or  that  he  has  a  valid 
set-off  against  the  assessment ;  *  or  that  the  indebtedness  is  of  a 
character  for  which  the  stockholders  are  not  liable ;  *  or  that  the 


245,  24  Am.  St.  Eep.  894,  9  So.  265, 
6  Sor.  46. 

Maryland.  Castleman  v.  Temple- 
man,  87  Md.  546,  41  L.  K.  A.  367,  67 
Am.  St.  Rep.  363,  40  Atl.  275. 

Michigan.  Mutual  Fire  Ins.  Co.  v. 
Phoenix  Furniture  Co.,  108  Mieh.  170, 
34  L.  E.  A.  694,  62  Am.  St.  Eep.  693, 
66  N.  W.  1095. 

New  Jersey.  Swing  v.  Consolidated 
Fruit  Jar  Co.,  74  N.  J.  L.  145,  63  Atl. 
899;  Gilson  v.  Appleby,  79  N.  J.  Eq. 
590,  81  Atl.  925,  aff'g  78  N.  J.  Eq. 
96,  78  Atl.  668. 

Ohio.  Swing  v.  Eose,  75  Ohio  St. 
355,  79  N.  E.  757. 

See  also  §  4236  et  seq.,  infra. 

99Enright  v.  Heekseher,  240  Fed. 
863;  French  v.  Harding,  235  Pa.  79, 
Ann.  Ca«.  1914  B  744,  83  Atl.  586, 
aff'g  46  Pa.  Super.  Ct.  363. 

That  such  a  purchaser  is  not  liable, 
see  §§3597,  3771,  supra. 

1  United  States.  Great  Western  Tel. 
Co.  V.  Purdy,  162  U.  S.  329,  40  L.  Ed. 
986,  aff'g  judgment  83  Iowa  430,  50 
N.  "W.  45. 

Delaware.  John  W.  Cooney  Co.  v. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl.  879. 

Kentucky.  Otter  View  Land  Co.'s 
Receiver  v.  Boiling's  Ex'x,  24  Ky.  L. 
Rep.  1157,  70  S.  W.  834. 

New  Jersey.  Swing  v.  Consolidat- 
ed Fruit  Jar  Co.,  74  N.  J.  L.  145,  63 
Atl.  899. 

New  York.  Milliken  v.  Caruso,  205 
N.  Y.  559,  98  N.  E.  493,  aff'g  146 
App.  Div.  940,  131  N.  Y.  Supp.  1129 ; 
Southworth  v.  Morgan,  205  N.  Y.  293, 
5]  L.  E.  A.  (N.  S.)  56,  98  N.  E.  490, 
rev'g  judgment  143  App.  Div.  648, 
128  N.  Y.  Supp.  196,  which  aff'd  71 
Misc.  214,  128  N.  Y.  Supp.  598. 


Virginia.  Elliortt  v.  Ashby,  104  Va. 
716,  52  S.  E.  383. 

He  may  show  that  under  his  con- 
tract he  was  completely  discharged 
from  liability  by  payment  of  a  sum 
less  than  the  par  value  of  the  stock, 
where  3uch  an  agreement  is  not  con- 
trary to  the  statute.  Southworth  v. 
Morgan,  205  N.  Y.  293,  51  L.  R.  A. 
(N.  S.)  56,  98  N.  E.  490,  rev'g  judg- 
ment 143  N.  Y.  App.  Div.  648,  128  N. 
Y.  Supp.  196,  which  aff'd  71  N.  Y. 
Misc.  214,  128  N.  Y.  Supp.  598,  fol- 
lowed in  Milliken  v.  Caruso,  205  N. 
Y.  559,  98  N.  E.  493,  aff'g  146  N.  Y. 
App.  Div.  940,  131  N.  Y.  Supp.  1129. 

In  Williams  v.  Watters,  97  Md.  113, 
54  Atl.  767,  it  is  held  that  under  Vir- 
ginia Act  of  Dec.  22,  1897,  a  stock- 
h.older  could  show  that  a  creditor  for 
whose  benefit  an  assessment  was  lev- 
ied became  such  after  an  amendment 
to  the  corporate  charter  permitting 
the  issuance  of  full  paid  stock  to  sub- 
scribers who  had  paid  50  per  cent  of 
the  par  value-  of  the  stock  subscribed 
for,  and  providing  that  the  holders  of 
such  stock  should  not  be  liable  for 
further  assessments  to  pay  debts  sub- 
sequently contracted. 

See  also  §  4253  et  seq.,  infra. 

As  to  the  validity  of  a  release,  see 
§§  639,  640,  supra. 

2  Gilson  V.  Appleby,  79  N.  J.  Eq. 
590,  81  Atl.  925,  aff'g  78  N.  J.  Eq.  96, 
78  Atl.  668;  Swing  v.  Rose,  75  Ohio 
St.  355,  79  N.  E.  757. 

See  also  §  4245,  infra. 

As  to  the  right  of  a  stockholder  to 
set  off  a  debt  due  him  from  the  cor- 
poration against  his  liability  on  his 
subscription,   see   §  4132,  infra. 

3  Covell  V.  Fowler,  144  Fed.  535. 
See  also  §  4236  et  seq.,  infra. 
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statute  of  limitations  applies.*  And  of  course  lie  may  also  attack 
the  decree  for  fraud  ^  or  want  of  jurisdiction.*  It  has  also  been  held 
that  a  decree  allowing  a  claim  of  a  creditor,  in  an  action  in  equity 
for  the  appointment  of  a  receiver  and  to  adjust  and  wind  up  the 
affairs  of  an  insolvent  corporation,  is  not  final  as  to  equities  exist- 
ing between  such  creditor  and  a  stockholder  who  has  paid  the  full 
amount  called  for  by  his  subscription  but  less  than  the  par  value  of 
his  stock.' 

By  the  weight  of  authority,  a  stockholder,  when  sued  by  a  receiver 
for  the  balance  due  on  his  stock,  cannot  collaterally  attack  the  de- 
cree by  which  the  receiver  was  appointed,'  or  the  decree  giving  him 
authority  to  sue.'  Nor,  when  sued  by  a  trustee  in  bankruptcy,  can 
he  collaterally  attack  the  judgment  of  the  federal  court  adjudicat- 
ing the  corporation  a  bankrupt  by  showing  that  the  corporation  was 
defectively  organized,^"  or  question  the  validity  or  regularity  of  the 
proceedings.^^ 

§  4121.  Remedies — General  principles.  The  remedy  or  method  of 
enforcing  the  liability  must  conform  to  the  procedure  of  the  forum 


4  United  States.  Great  Western  Tel. 
Co.  v.  Purdy,  162  U.  S.  329,  40  L.  Ed. 
986,  aff'g  judgment  83  Iowa  430,  50 
N.  W.  45. 

Delaware.  Jolin  W.  Cooney  Co.  t. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl.  879.  ■ 

Kentucky.  Otter  View  Land  Co.'s 
Receiver  v.  Boiling's  Ex'x,  24  Ky.  L. 
Eep.  1157,  70  S.  W.  834. 

Maryland.  Glenn  v.  Williams,  60 
Md.  93. 

Virginia.  Williams  v.  Watters,  97 
Md.ll3,  54  Atl.  767,  construing  a  Vir- 
ginia statute. 

As  to  the  application  of  the  stat- 
ute of  limitations,  see  §  4133  et  seq., 
infra. 

6  Glenn  v.  Williams,  60  Md.  93; 
Swing  V.  Taylor  &  Crate,  68  W.  Va. 
621,  70  S.  E.  373.  See  also  Glenn  v. 
Liggett,  135  TJ.  S.  583,  34  L.  Ed.  262. 

See  also  §  4235  et  seq.,  infra. 

6  Glenn  v.  Williams,  60  Md.  93. 
See  also  §  4236  et  seq.,  infra. 

7  Dickinson  v.  Kline,  96  Neb.^435, 
148  N.  W.  141. 


8  Connecticut.  Fish  v.  Smith,  73 
Conn.  377,  84  Am.  St.  Eep.  161,  47 
Atl.  711. 

Iowa.  Schoonover  v.  Hinckley,  48 
Iowa  82. 

Minnesota.  Baiting  v.  Ankeny,  64 
Minn.  133,  66  N.  W.  266. 

Missouri.  Guilbert  v.  Kessinger,  173 
Mo.  App.  680,  160  S.  W.  17. 

Washington.  Elderkin  v.  Peterson, 
S  Wash.  674,  36  Pao.  1089. 

In  Silvain  v.  Benson,  68  Wash.  286, 
123  Pac.  457,  it  was  held  that  the  evi- 
dence was  insufficient  to  show  that  a 
judgment  appointing  a  receiver,  which 
was  valid  on  its  face,  was  void  for 
want  of  jurisdiction. 

See  also  §  4236  et  seq.,  infra. 

9  Graves  v.  Denny,  15  Ga.  App.  718, 
84  S.  E.  187. 

lOChappell  v.  Lowe,  145  Ga.  717, 
89  S.  E.  777. 

11  Southworth  v.  Morgan,  205  N.  Y. 
293,  51  L.  E.  A.  (N.  S.)  56,  98  N.  E. 
490,  rev'g  judgment  143  N.  Y.  App. 
Div.  648,  128  N.  Y,  Supp.  196,  which 
afE'd  71  N.  Y.  Misc.   214,  128  N.  Y. 
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whose  aid  is  invoked.^^  But  it  has  been  held  that  where  the  stat- 
utes of  the  state  of  the  corporation's  domicile  permit  a  single  stock- 
holder to  be  sued  separately,  a  receiver  will  be  permitted  to  sue  a 
single  stockholder  residing  in  a  state  whose  laws  require  all  of  the 
stockholders  to  be  joined  in  a  single  suit.^' 

State  statutes  giving  judgment  creditors  of  corporations  a  remedy 
against  stockholders  who  have  not  paid  their  subscriptions  do  not  ap- 
ply to  national  banks.^*  Nor  can  the  jurisdiction  of  federal  courts  of 
■equity  be  enlarged  or  affected  by  state  statutes.^^ 

Where  a  corporation  is  adjudged  a  bankrupt,  the  bankruptcy  court 
may  make  a  call  or  assessment  upon  its  stockholders  for  such  an 
amount  as  may  be  necessary  to  pay  the  corporate  debts. ^®  Such  an 
assessment  cannot  be  enforced  against  individual  stockholders  in  the 
bankruptcy  proceedings,  however,  but  only  in  a  separate  action  or 
proceeding  instituted  by  the  trustee  for  that  purpose.^''  And  under 
the  express  provisions  of  the  Bankruptcy  Act  such  an  action  can  be 
brought  only  in  the  court  where  the  bankrupt  corporation  could  have 
brought  it  if  the  bankruptcy  proceedings  had  not  been  instituted, 
unless  by  consent  of  the  defendant.^* 

§  4122.  —  Actions  at  law  and  suits  in  equity.  A  contract  of  sub- 
scription for  stock  in  a  corporation,  express  or  implied,  is  a  contract 

Supp.  598;  Bernard  v.  Carr,  167  N.  C.  16  See  §4118,  supra. 

481,  83  S.  E.  816.  I'ln  re   Howe   Mfg.   Co.,  193   Fed. 

12  Covell  V.  Fowler,  144  Fed.  535;  524;  In  re  Eemington  Automobile  & 
Eaudall  Printing  Co.  v.  Sanitas  Min-  Motor  Co.,  153  Fed.  345,  modifying 
eral  Water  Co.,  120  Minn.  268,  43  L.  judgment  139  Fed.  766. 

E.  A.    (N.   S.)    706,   139   N.   W.   606;  The    bankruptcy  "court   has   no   au- 

Eule   V.   Omega   Stove    &    Grate    Co.,  thority   to   order   the   issuance   of   an 

64  Minn.  326,  67  N.  W.  60;  Johnson  execution    therefor    against    a    stock- 

V.  Tennessee   Oil,   etc.,   Co.,   74  N.  J.  holder.     In  re  Bemington  Automobile 

Eq.  32,  69  Atl.  788.  &  Motor  Co.,  153  Fed.  345,  modifying 

13  Sullivan  v.  Farnsworth,  132  Tenn.  judgment  139  Fed.  766. 

691,  179  S.  W.  317.  As   to  whether  the   remedy  of  the 

14  The  remedy  by  a  bill  in  equity  trustee  is  at  law  or  in  equity,  see 
given  by  the  Alabama  statute  is  not      §  4122,  infra. 

available  to  a  judgment  creditor  of  a  18  Section  23b  of  the  act  so  provides 

national   bank,   since   it   would  inter-  in  respect  to  all  suits  by  the  trustee, 

fere  with   the  remedy  given  to  such  and  this  provision  applies  to   an  ac- 

banks  by  the  National  Banking  Act  tion  to  recover  an  assessment.     In  re 

which  authorizes  a  forfeiture  and  sale  Newfoundland    Syndicate,    1961   Fed. 

of  the  stock  of  delinquent  sharehold-  443,  judgment  modified  201  Fed.  917. 

ers.    McQuiddy  v.  King,  191  Ala.  205,  Where   the   corporation   could  have 

67  So.  1015.  sued    only    in    the    state    court,    the 

15  See  §  4122,  infra.  trustee    cannot    su9    in    the    federal 
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between  the  subscriber  and  the  corporation,^^  and  there  is  no  "privity 
of  contract  whatever  between  the  subscriber  and  creditors  of  the 
corporation.  It  follows,  therefore,  that  creditors'  of  a  corporation, 
even  though  it  may  be  insolvent  or  may  have  been  dissolved,  cannot 
maintaia  an  action  at  law  agaiast  subscribers,  in  the  absence  of  a 
statute,  to  recover  against  them  to  the  extent  of  the  balance  due  on 
their  subscriptions.^"  Another  reason  sometimes  given  for  the  rule  is 
that  all  the  creditors  are  entitled  to  share  in  the  assets  of  the  corpora- 
tion when  it  is  insolvent,  and  "no  one  creditor  can  assume  that  he 
alone  is  entitled  to  what  any  stockholder  owes,  and  sue  at  law,  so  as 
to  appropriate  it  exclusively  to  himself.  "^^  In  some  jurisdictions, 
however,  there  are  statutes  expressly  imposiag  upon  the  stockhold- 
ers of  corporations,  under  Certain  conditions,  a  direct  liability  for 
corporate  debts  to  the  extent  of  any  balance  unpaid  on  their  stock,*^ 
and  permitting  creditors  of  the  corporation  to  maintain  actions  at 
law  against  them.^ 


court,  and  this  wcrald  be  true  even 
though  he  were  authorized  to  sue  in 
equity  in  order  to  avoid  a  multiplic- 
ity of  actions  while  the  corporation 
could  only  have  sued  at  law.  Kelley 
V.  Gill,  245  U.  S.  116,  62  L.  Ed.  185, 
afE'g  238  Fed.  996. 

A  suit  to  collect  unpaid  subscrip- 
tions is  not  one  to  determine  a  con- 
troversy concerning  property  in  the 
possession  of  the  trustee  so  as  to  give 
the  bankruptcy  court  jurisdictiom. 
Kelley  v.  Gill,  245  U.  S.  116,  62  L. 
Ed.  185,  afe'g  238  Fed.  996. 

The  bankruptcy  court  has  no  jur- 
isdiction where  it  is  sought  to  hold 
the  stockholder  for  the  difference  be- 
tween the  par  value  of  his  stock  and 
the  actual  value  of  property  turned 
aver  to  the  corporation  at  an  over- 
valuation in  payment  therefor.  In  re 
Haley,  158  Fed.  74,  certiorari  denied 
209  U.  S.  546,  52  L.  Ed.  920  (mem. 
dec). 

19  See    §  521   et  seq.,  supra. 

20  United  States.  Patterson  v. 
Lynde,  106  U.  S.  519,  27  L.  Ed.  265; 
In  re  Putnam,  193  Fed.  464;  Brown 
T.  Fisk,  23  Fed.  228. 

Alabama.  Cooper  v.  Frederick,  9 
Ala.  739, 
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Jones    V.    Jarman,    34 
Spear  v.  Grant,  16 


Axkansas. 

Ark.  323. 

Massacbusetts. 
Mass.  9. 

New  Jersey.  Thompson-Houston 
Elec.  Co.  V.  Murray,  60  N.  .T.  L.  20, 
37  Atl.  443. 

Oregon.  See  Hawkins  v.  Donner-' 
berg,  40  Ore.  97,  66  Pae.  691,  908. 

Washington.  Montesano  v.  Carr,  80 
Wash.  384,  141  Pac.  894. 

A  creditor  may  not  sue  a  stockhold- 
er directly  and  obtain  judgment 
against  him  because  he  is  indebted 
to  the  corporation.  Dotson  v.  Hog- 
gan,  44  Utah  295,  140  Pac.  128. 

A  single  creditor  cannot  maintain 
an  action  at  law  against  a  stockholder, 
but  the  remedy  is  by  a  bill  in  equity 
for  the  benefit  of  all  the  creditors  of 
the  corporation  and  against  all  the 
stockholders.  Eeed  v.  Burg,  2  Neb. 
TJnoff.  117,  96  N.  W.  414. 

21  Patterson  v.  Lynde,  106  IT.  S.  519, 
27  L.  Ed.  265;  Reed  v.  Burg,  2  Neb. 
TJnoff.  117,  96  N.  W.  414;  Montesano 
V.   Oarr,  80  Wash.  384,  141  Pac.  894. 

22  See  §  4152  et  seq.,  infra. 

23  See  §  4210  et  seq.,  infra. 
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It  is  very  generally  held  that  courts  of  equity  have  jurisdiction  of 
suits  by  creditors  to  compel  delinquent  stockholders  to  pay  any  bal- 
ance remaining  unpaid  on  their  stock  for  the  purpose  of  having  the 
same  applied  in  payment  of  their  claims.  And  in  some  jurisdictions 
the  right  to  sue  in  equity  is  expressly  given  by  the  statute.^*      It  is 


24  United  States.  Hatch  v.  Dana, 
101  V.  S.  205,  25  L.  Ed.  885;  Burke  v. 
Smith,  16  Wall.  390,  21  L.  Ed.  361; 
Ogilvie  V.  Knox  Ins.  Co.,  22  How. 
380,  16  L.  Ed.  349;  John  A.  Koebling'p 
Sons  Co.  of  California  v.  Kinnicutt, 
248  Ted.  596;  In  re  Putman,  193  Fed. 
464;  Holmes  v.  Sherwood,  3  McCrary 
405,  16  Fed.  725;  Marsh  v.  Burroughs, 
1  Woods  463,  Fed.  Cas.  No.  9,112. 

Alabama.  Code  1896,  §823;  Code 
1907,  §3744.  Bellview  Cemetery  Co. 
V.  Faulks,  73  So.  927 ;  Hall  &  Parley 
V.  Alabama  Terminal  &  Improvement 
Co.,  173  Ala.  398,  56  So.  235;  Mont- 
gomery Iron  Works  v.  Roman,  147 
Ala.  434,  41  So.  811;  Montgomery' Iron 
Works  V.  Capital  City  Ins.  Co.,  137 
Ala.  134,  34  So.  210;  Glenn  v.  Sem- 
ple,  80  Ala.  159,  60  Am.  Bep.  92;. 
Smith  V.  Huckabee,  53  Ala.  191;  Good- 
win V.  McGehee,  15  Ala.  232;  Allen  v. 
Montgomery  R.  Co.,  11  Ala.  437. 

In  Hall  &  Farley  v.  Alabama  Ter- 
minal &  Improvement  Co.,  173  Ala. 
398,  56  So.  235,  overruling  Hender- 
son V.  Hall,  134  Ala.  455,  32  So.  840, 
it  was  held  that  equity  had  jurisdic- 
tion of  such  a  suit  before  the  enact- 
ment of  the  statute,  and  that  the  in- 
adequacy of  the  legal  remedy,  and  not 
fraud  vel  non,  was  the  better  test  of 
equity  .  jurisdiction   in    such   cases. 

Arkansas.  Bank  of  Des  Arc  v. 
Moody,  110  Ark.  39,  161  S.  W.  134; 
Jones  V.  Jarman,  34  Ark.  323. 

California.  Llewellyn  Iron  Works 
V.  Abbott  Kinney  Co.,  172  Cal.  210; 
155  Pac.  986;  E.  H.  Herron  Co.  v. 
Shaw,  165  Cal.  668,  Ann.  Cas.  1915  A 
1265,  133  Pac.  488;  Daggett  v.  South- 
west Packing  Co.,  155  Cal.  762,  103 
Pac.  204 ;  Blood  v,  Serena  Land  & 
Water    Co.,    150    Cal.    764,   89    Pac. 


1090 ;  Baines  v.  Babeook,  95  Cal.  581, 

29  Am.  St.  Rep.  158,  30  Pac.  776,  27 
Pac.  674;  Potter  v.  Dear,  95  Cal.  578, 

30  Pac.  777;  Harmon  v.  Page,  62  Cal. 
448;  In  re  Putman,  193  Fed.  464. 

Connecticut.  Fish  v.  Smith,  73 
Conn.  377,  84  Am.  St.  Rep.  161,  47 
Atl;  711;  Ward  v.  Griswoldville  Mfg. 
Co.,  16  Conn.  593. 

Delaware.  Rev.  Code  1915,  ^1963, 
expressly  authorizes  creditors  to  sue 
in  equity.  John  W.  Cooney  Co.  v.  Ar- 
lington Hotel  Co.,  —  Del.  Ch.  — ,  101 
Atl.  879. 

Florida.  Knight  &  Wall  Co.  v. 
Tampa  Sand  Lime  Brick  Co.,  55  Fla. 
728,  46  So.  285. 

Georgia.  Commercial  Bank  of  Au- 
gusta V.  Warthen,  119  Ga.  990,  47  S. 
E.  536;  Dalton  &  M.  R.  Co.  v.  Mc- 
Daniel,  56  Ga.  191 ;  Stinsou  v.  Wil- 
liams, 35  Ga.  170;  Hightower  v. 
Thornton,  8  Gai  486,  52  Am.  Dec.  412. 

Illinois.  2  J.  &  A.  Ann.  St.  ^2242; 
Hurd's  Rev.  St.  1917,  c.  32,  §25; 
Standard  Distilling  &  Distributing  Co. 
y.  Springfield  Coal  Mining  &  Tile  Co., 
239  111.  600,  88  N.  E.  236,  afE'g  146 
111.  App.  144;  Parmelee  v.  Price,  208 
111.  544,  70  N.  E.  725,  aff'g  105  111. 
App.  271;  Singer  v.  Hutchinson,  183 
111.  606,  75  Am.  St.  Rep.  133,  56  N. 
E.  388;  Coleman  v.  Howe,'  154  111. 
458,  45  Am.  St.  Rep.  133,  39  N.  E. 
725;  Fox  v.  Produce  Cold  Storage  Ex- 
change, 192  HI.  App.  301;  De  Shelter 
V.  American  Spring  Water  Supply  Co., 
182  111.  App.  403;  Teich  v.  Midland 
Mach.  Co.,  177  HI.  App.  354;  Cohen 
V.  Toy  Gun  Mfg.  Co.,  172  111.  App. 
330.  This  provision'  is  not  unconstitu- 
tional as  a  denial  of  the  right  of  trial 
hy  jury.  Standard  Distilling  &  Dis- 
tributing Co.  V.  Springfield  Coal  Min- 
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also  generally  held  that  the  jurisdiction  of  courts  of  equity  in  such 
cases  is  not  taken  away  by  a  statute  providing  a  remedy  at  law,  even 
though  such  remedy  may  be  adequate,  unless  the  remedy  so  given 
is  made  exclusive,  either  in  express  terms  or  by  necessary  implica- 


iiig  &  Tile  Co.,  239  111.  600,  88  N.  E. 
236,  aff'g  146  111.  App.  144. 

Indiana.  Indiana  Novelty  &  Man- 
ufacturing Co.  V.  MeGill,  15  Ind.  App. 
1,  43  N.  E.  464. 

Maine.  Rev.  St.  e.  47,  §89;  Bar- 
ron V.  Paine,  83  Me.  312,  22  Atl.  218; 
John  A.  Koebling's  Sons  Co.  of  Cali- 
fornia v.  Kinnicutt,  248  Fed.  596  (un- 
der the  Maine  statute). 

Massachusetts.  Spear  v.  Grant,  16 
Mass.  9. 

Michigan.  Comp.  Laws  1915, 
§12302;  Grand  Rapids  Trust  Co.  v. 
Nichols,  165  N.  W.  667;  C.  H.  Little 
Co.  v.  Woodward  Ave.  Cemetery 
Ass'n,  135  Mieh.  248,  97  N.  W.  682; 
Schaub  v.  Welded-Barrel  Co.,  130 
Mich.  606,  90  N.  W.  335;  McBryan 
V.  Universal  Elevator  Co.,  130  Mich. 
Ill,  97  Am.  St.  Eep.  453,  89  N.  W. 
683. 

Minnesota.  Randall  Printing  Co.  v. 
Sanitas  Mineral  Water  Co.,  120  Minn. 
268,  43  L.  B.  A.  (N.  S.)  706,  139  N. 
W.  606;  Wallace  v.  Carpenter  Elec. 
Heating  Mfg.  Co.,  70  Minn.  321,  68 
Am.  St.  Eep.  530,  73  N.  W.  189; 
Rule  V.  Omega  Stove  &  Grate  Co.,  64 
Minn.  326,  67  N.  W.  60. 

Mississippi.  Payne  v.  BuUard,  23 
Miss.  88,  55  Am.  Dec.  74. 

Missouri.  Rev.  St.  1909,  §3006; 
Shields  v.  Hobart,  172  Mo.  491,  95 
Am.  St.  Rep.  529,  72  S.  W.  669;  Wash- 
ington Sav.  Bank  v.  Butchers '  &  Drov- 
ers'  Bank,  107  Mo.  133,  28  Am.  St. 
Rep.  405,  17  S.  W.  644;  Rood  v.  Cro- 
cus Hill  Min.  Co.,  157  Mo.  App.  405, 
139  S.  \y.  222;  State  v.  Goodrich,  138 
Mo.  App.  283y  120  S.  W.  646;  La- 
ment V.  Lament  Crystallized  Egg  Co., 
309  Mo.  App.  46,  81  S.  W.  1269.  See 
also  Pirst  Nat,  Bank  of  Deadwood, 


South  Dakota  v.  Rockefeller,  195  Mo. 
15,  93  S.  W.  761. 

Nevada.  Thompson  v.  Reno  Sav. 
Bank,  19  Nev.  242,  3  Am.  St.  Rep.  883, 
9  Pac.  121,  19  Nev.  103,  3  Am.  St. 
Rep.  797,  7  Pac.  68. 

New  Jersey.  Gilson  v.  Appleby, 
80  N.  J.  L.  542,  77  Atl.  1084,  aff'd  82 
N.  J.  L.  400,  81  Atl.  724;  Johnson  v. 
Tennessee  Oil,  etc.,  Co.,  74  N.  J.  Eq. 
32,  69  Atl.  788;  Wetherbee  v.  Baker, 
35  N.  J.  Eq.  501.  See  also  Sevin  v. 
Mutual  Match  Co.  (N.  J.  Eq.),  66  Atl. 
921. 

New  York.  Dayton  v.  Borst,  31  N. 
Y.  435;  Rankine  v.  Elliott,  16  N.  Y.  . 
377;  Gillet  v.  Moody,  3  N.  Y.  479,  5 
Barb.  185;  Mann  v.  Pentz,  3  N.  Y. 
415;  Leighton  v.  Leighton  Lea  Ass'n, 
62  Misc.  73,  114  N.  Y.  Supp.  918; 
Briggs  V-  Penniman,  8  Cow.  387,.  18 
Am.  Dec.  454. 

North  Carolina.  Cooper  v.  Adel  Se- 
curity Co.,  127  N.  C.  219,  37  S.  E.  216. 

Ohio.  Umsted  v.  Buskirk,  17  Ohio 
St.  113;  Henry  v.  Vermillion  &  A. 
R.  Co.,  17  Ohio  187. 

Oregon.  Macbeth  v.  Banfield,  45 
Ore.  553,  106  Am.  St.  Rep.  670,  78 
Pac.  693;  Hawkins  v.  Donnerberg,  40 
Ore.  97,  66  Pac.  691,  908;  Brundage  v. 
Monumental  Gold  &  Silver  Min.  Co., 
12  Ore.  322,  7  Pac.  314. 

Pennsylvania.  Johnston  v.  Markle 
Paper  Co.,  153  Pa.  St.  189,  25  Atl. 
560,  885;  Bell's  Appeal,  115  Pa.  St. 
88,  2  Am.  St.  Rep.  532,  8  Atl.  177; 
Bunn's  Appeal,  105  Pa.  St.  49,  51 
Am.   Rep.   166. 

South  Carolina.  Efird  v.  Piedmont 
Land  Improvement  &  Investment  Co., 
55  S.  C.  78,  32  S.  E.  758,  897. 

Vermont.  Bassett  v.  St.  Albans  Ho- 
tel Co.,  47  Vt.  313, 
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tion.^  And,  where  this  rule  obtains,  a  creditors'  bill  may  be  main, 
tained  to  reach  unpaid  subscriptions,  notwithstanding  a  statute 
allowing  a  creditor  to  issue  execution  and  levy  on  the  property  of  a 
stockholder,  or  to  bring  suit  directly  against  a  stockholder,^®  or  al- 
though he  has  a  remedy  by  mandamus  to  compel  the  officers  of  the 
corporation  to  make  calls  upon  unpaid  subscriptions  for  the  purpose 
of  raising  funds  to  pay  its  debts.^''  Nor  is  the  remedy  in  equity  taken 
away  by  a  statute  providing  a  legal  remedy  for  enforcing  a  consti- 
tutional- liability  of  stockholders  in  excess  of  the  amount  due  on  their 
stock.**     Statutes  in  some  statesi  expressly  provide  that  a  judgment 


Virgiuia.  Martin  v.  South  Salem 
Land  Co.,  94  Va.  28,  26  S.  E.  591. 

Washington.  Montesano  v.  Carr, 
80  Wash.  384,  141  Pac.  894 ;  Burch  v. 
Taylor,  1  Wash.  St.  245,  24  Pac. 
438. 

Wisconam.  Adler  v.  Milwaukee 
Patent  Brick  Mfg.  Co.,  13  Wis.  57. 

25  Holmes  v.  Sherwood,  8  McCrary 
405,  16  Ped.  725;  Potter  v.  Dear,  95 
Cal.  578,  30  Pae.  777;  Harmon  v. 
Page,  62  Cal.  448;  Payne  v.  BuUard, 
23  Miss.  88,  55  Am.  Dee.  74; 
Shields  v.  Hobart,  172  Mo.  491,  95 
Am.  St.  Eep.  529,  72  S.  W.  669;  Wash- 
ington Sav.  Bank  v.  Butchers'  & 
Drovers'  Bank,  107  Mo.  133,  28  Am. 
St.  Rep.  405,  17  S.  W.  644. 

"In  ca^es  in  which  equity  original- 
ly possessed  jurisdiction,  such  juris- 
clietiou  is  not  taken  away  by  a  stat- 
ute conferring  jurisdiction  on  a  court 
of  law.  At  most  the  jurisdiction  from 
that  period  becomes  concurrent." 
Payne  v.  BuUard,  23  Miss.  88,  55  Am. 
Dec.  74. 

See  also  the  ca^es  cited  in  the  fol- 
lowing notes. 

26  Shields  V.  Hobart,  172  Mo.  491, 
95  Am.  St.  Eep.  529,  72  S.  W.  669; 
Steam  Stone-Gutter  Co.  v.  Scott,  157 
Mo.  520,  57  S.  W.  1076;  Washington 
Sav.  Bank  v.  Butchers'  &  Drovers' 
Bank,  107  Mo.  133,  28  Am.  St.  Rep. 
405,  17  S.  W.  644;  Rood  v.  Crocus  Hill 
Min.  Co.,  157  Mo.  App.  405,  139  S. 
W.  222;   Lament  v.  Lamont  Crystal- 


lized Egg  Co.,  109  Mo.  App.  46,  81  S. 
W.  1269. 

The  statutory  remedy  by  execution 
is  cumulative  and  not  exclusive,  and 
does  not  deprive  a  court  of  equity  of 
jurisdiction.  State  v.  Goodrich,  138 
Mo.  App.  283,  120  S.  W.  646. 

27  Hatch  v.  Dana,  101  U.  S.  205, 
215,  25  L.  Ed.  885;  Ward  v.  Gris- 
woldville  Mfg.  Co.,  16  Conn.  593;  Dal- 
ton  &  M.  R.  Co.  V.  McDaniel,  56  Ga. 
191;  Thompson  v.  Reno  Sav.  Bank, 
19  Nev.  242,  3  Am.  St.  Rep.  883,  9  Pac. 
121. 

As  to  whether  mandamu*  will  lie, 
see  §  4125,  infra. 

28Baine8   v.   Babcoek,   95   Cal.  581, 

29  Am.  St.  Eep.  158,  30  Pac.  776,  27 
Pac.  674;  Potter  v.  Dear,  95  Cal.  578, 

30  Pac.  777;  Harmon  v.  Page,  62  Cal. 
448. 

Such  a  remedy  "is  purely  statutory, 
and  furnishes  to  creditors  of  corpora- 
tions additional  security  by  making 
the  stockholder  directly  liable  for  his 
proportion  of  the  corporate  debts,  and 
was  not  intended  to  diminish  the  as- 
sets of  the  corporation  by  releasing 
the  stockholder  from  his  indebted- 
ness to  the  corporation  on  account  of 
his  unpaid  subscription  fpr  stock,  or 
to  take  away  from  the  creditor 
the  right  to  resort  to  a  court  of 
equity  to  compel  its  payment." 
Baines  v.  Babcoek,  95  Cal.  581,  29  Am. 
St.  Eep.  158,  30  Pac.  776,  27  Pae. 
674. 
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creditor  may  sue  either  at  law  or  in  equity  at  his  election,^^  while 
in  other  states  it  is  provided  that  all  actions  to  enforce  subscriptions 
must  be  brought  in  courts  of  law.^" 

A  court  of  equity  is  the  proper  tribunal  to  order  an  assessment  to 
be  made  upon  unpaid  subscriptions  to  meet  the  claims  of  corporate 


29  Alabama.  The  statute  expressly 
authorizes  creditors  to  proceed  either 
by  bill  in  equity  or  by  garnishment. 
Code  1896,  §§  823,  2182.  Montgomery 
Iron  Works  v.  Soman,  147  Ala.  434, 
41  So.  811;  Ensleu'  v.  Nathan,  136 
Ala.  412,  34  So.  929.  The  provision  au- 
thorizing a  suit  in  equity  did  not  ap- 
l^ly  to  suits  pending  when  it  took 
effect.  Henderson  v.  Hall,  134  Ala. 
455,  63  L.  R.  A.  673,  32  So.  840. 
Prior  to  the  enactment  of  this  stat- 
Tite  it  was  held  that  since  a  creditor 
had  an  adequate  remedy  at  law  by 
garnishment  a  3uit  in  equity  would 
not  lie.'  Henderson  v.  Hall,  134  Ala. 
455,  63  L.  B.  A.  673,  32  So.  840;  Allen 
V.  Montgomery  R.  Co.,  11  Ala.  437. 

Delaware.  Rev.  Code  1915,  5f  1963  ; 
John  W.  Cooney  Co.  v.  Arlington  Ho- 
tel Co.,  —  Del.  Ch.  — ,  101  Atl.  879. 

Maine.  Rev.  St.  o.  47,  §89;  John 
A.  Roebling's  Sons  Co.  of  California 
V.  Kinnicutt,  248  Fed.  596;  Alderson 
V.  Dole,  74  Fed.  29;  Sullivan  v. 
I'arnsworrth,  132  Tenn.  691,  179  S.  W. 
317. 

30  The  statutes  of  Virginia  provide 
that  all  suits  or  motions  for  the  re- 
covery of  unpaid  subscriptions  sha,ll 
be  brought  in  the  courts  of  common 
law,  and  that  such  courts  shall  have 
exclusive  jurisdiction  to  hear  and  de- 
termine all  questions  involving  the 
validity  of  such  subscriptions.  ,Code 
1904,  §  1103a;  Dickens  v.  Radford- 
Willis  Southern  Ry.  Co.,  —  Va.  — , 
93  S.  E.  625;  Mountain  Lake  Land 
Co.  V.  Blair,  109  Va.  147,  63  S.  E.  751; 
Williams  v.  Watters,  97  Md.  113,  54 
Atl.  767. 

This  provision  does  not  violate 
Const.    §  52,   relative   to    the    title   of 


statutes,  in  that  it  deprives  courts  of 
equity  of  jurisdiction  to  determine 
the  validity  of  subscriptions  without 
mention  of  such  purpose  in  the  title. 
Dickens  v.  Badford-Willis  Southern 
Ry.  Co.,  —  Va.  — ,  93  S.  E.  625. 

This  provision  "imposes  no  limita- 
tion upon  the  right  of  a  stockholder 
who  chooses  to  take  the  initiative 
(before  suit  or  motion  under  section 
■  1103a  h'as  been  instituted)  to  re- 
sort to  any  appropriate  remedy  for 
relief  from  liability  on  his  subscrip- 
tion. If,  however,  he  delays  action 
until  after  suit  or  motion  has  been 
brought  against  him  to  recover  his  un- 
paid subscription,  he  cannot  then  by 
resort  to  equity,  or  otherwise,  oust 
the  exclusive  jurisdiction  acquired  by 
the  common-law  court  under  the  stat- 
ute."  So  after  the  institution  of 
proceedings  by  motion  ta  collect  sub- 
scriptions, a  subscriber  cannot  main- 
tain a  bill  in  equity  to  restrain  the 
prosecution  of  the  motion  and  to 
cancel  and  rescind  his  subscription  on 
the  ground  of  fraud.  Dickens  v. 
Eadford-Willis  Southern  Ry.  Co.,  — 
Va.  — ,  93  S.  E.  625. 

The  provision  leaves  unimpaired  the 
right  of  a  stockholder  proceeded 
against  under  it  to  avail  himself  of  all 
defenses  afforded  by  §  3299.  Dick- 
ens V.  Radford-Willis  Southern  By. 
Co.,  —  Va.  — ,  93  S.  E.  625. 

Equity  has  jurisdiction  of  a  suit  by 
a  resident  creditor  of  a  foreign  cor- 
poration against  a  resident  equita- 
ble owner  of  stock,  the  legal  title  to 
which  is  in  a  nonresident,  to  eiiforce 
his  liability  to  the  extent  that  the 
stock  has  not  been  paid.  The  statute 
requiring  unpaid   subscriptions   to  be 
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creditors  in  a  suit  to  wind  up  the  affairs  of  an  insolvent  corpora- 
tion.*^ And  the  bankruptcy  court,  or  the  trustee  under  its  direction, 
may  make  such  an  assessment  where  the  corporation  has  been  ad- 
judged a  bankrupt.** 

Generally  where  a  call  or  assessment  has  been  made,  or  where  none 
is  necessary,  a  receiver,  assignee  for  the  benefit  of  creditors,  or  trus- 
tee in  bankruptcy,  may  sue  at  law.**  And  in  some  jurisdictions  it 
is  held  that  he  must  sue  at  law  under  such  circumstances,  and  can- 
not join  all  the  stockholders  as  defendants  in  a  single  suit  in  equity,** 


enforced  by  actions  at  law  has  no 
application  under  such  circumstances. 
Mountain  Lake  Land  Co.  v.  Blair,  109 
Ya.  147,  63  S.  E.  75L 

31  Clevenger  v.  Moore,  71  N,  J.  L. 
148,  58   Atl.   88. 

A  suit  by  a  receiver  to  obtain  a  de- 
cree ascertaining  which  of  the  stock- 
holders have  paid  and  which  have  not, 
and  the  amooint  necessary  for  each  to 
pay  is  properly  brought  in  equity. 
See  V.  Heppenheimer,  55  N.  J.  Eq. 
240,  afE'd  56  N.  J.  Eq.  453,  41  Atl. 
1116  (mem.  dec). 

Equity  has  jurisdiction  of  a  suit  by 
an  assignee  for  the  benefit  of  cred- 
itors where  it  is  in  effect  one  to  wind 
up  the  affairs  of  the  corporation,  and 
by  the  express  terms  of  th«  articles 
the  stockholders  are  liable  only  for 
such  ratable  proportions  of  their  sub- 
scriptions as  may  be  necessary  for 
the  payment  of  the  corporate  debts 
after  exhausting  the  other  assets.  Eu- 
tenbeck  v.  Hohn,  143  Iowa  13,  136  Am. 
St.  Eep.  731,  121  N.  W.  698. 

The  right  of  an  assignee  for  the 
benefit  of  creditors  must  be  asserted 
in  equity,  because  a  court  of  law  can- 
not compel  a  call.  Banta  v.  Hubbell, 
167  Mo.  App.  38,  150  S.  W.  1089;  Lion- 
berger  v.  Broadway  Sav.  Bank,  10  Mo. 
App.  499. 

"Where  it  is  sought  to  impound  the 
unpaid  stock  subscriptions  of  the 
stockholders  of  a  foreign  corporation 
in  one  action,  and  have  the  amount 
thereof  applied  equitably  in  payment 


of  all  of  the  debts  of  the  corporation, 
an  action  in  the  nature  of  a  creditors' 
bill  is  a  proper  remedy,  if  not  the 
only  one,  unless  otherwise  provided 
by  statute."  Eule  v.  Omega  Stove  & 
Grate  Co.,  64  Minn.  326,  67  N.  W. 
60. 

The  Virginia  statute  requiring  all 
actions  for  the  recovery  of  unpaid  sub- 
scriptions to  be  at  law  provides  that 
it  shall  not  be  construed  to  deprive 
courts  of  chancery  of  their  jurisdic- 
tion to  wind  up  the  affairs  of  insolvent 
corporations  or  to  make  assessments 
on  unpaid  stock  subscriptions,  but  that 
in  all  such  cases  the  court  shall  direct 
the  trustee,  assignee  or  receiver  to 
sue  at  law  when  necessary  to  recover 
any  call  or  assessment.  Williams  v. 
Watters,  97  Md.  113,  54  Atl.  -767. 

32  See  §4115,  supra. 

33  Eosoff  V.  Gilbert  Transp.  Co.,  221 
Fed.  972;  Graves  v.  Denny,  15  6a. 
App.  718,  84  S.  E.  187;  Clevenger  v. 
Moore,  71  N.  J.  L.  148,  58  Atl.  88; 
Wagenen  v.  Clark,  22  Hun  (N.  Y.) 
497.  And  see  the  cases  cited  in  the 
following  notes. 

84  Burke  v.  Scheer,  89  Neb.  80,  33 
L.  E.  'A.  (N.  S.)  1057,  130  N.  W. 
962;  McDermott  v.  Woodhouse,  87  N. 
J.  Eq.  615,  101  Atl.  375,  rev'g  judg- 
ment 87  N.  J.  Eq.  124,  99  Atl.  103; 
Barkalow  v.  Totten,  53  N.  J.  Eq.  573, 
32  Atl.  2;  Smith  v.  Johnson,  57  Ohio 
St.  486. 

The  Virginia  statute  in  terms  re- 
quires all  actions  for  the  recovery  of 
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at  least  unless  there  are  some  special  grounds  of  equitable  jurisdic- 
tion,^* as  where  there  has  been  a  fictitious  payment  for  the  stock  by 
the  application  of  a  dividend  which  was  fraudulent  as  to  creditors,*? 
or  where  it  is  sought  to  avoid,  as  a  fraudulent  preference,  releases 
and  assignments  of  subscriptions  upon  which  the  defendants  rely 
to  establish  a  defense  of  payment."  On  the  other  hand  some  courts 
hold  that  a  receiver,  assignee  for  creditors,  or  trustee  in  bankruptcy, 
may  sue  all  the  delinquent  stockholders  in  equity  where  a  call  or 
assessment  has  been  made,  or  where  none  is  necessary,  although  he 
might  also  have  sued  each  individual  stockholder  at  law.'*    In  Wash- 


nnpaid  subscriptions  to  be  brought  in 
courts  of  common  law  and  gives  sueh 
courts  exclusive  jurisdiction  to  hear 
and  determine  all  questions  involving 
the  validity  of  such  subscriptions.  El- 
liott V.  Ashby,  104  Va.  716,  52  8.  E. 
383.  As  to  this  statute  see  note  30, 
supra,   this   sectiom. 

In  Louisiana  a  receiver  cannot  sue 
several  stockholders  jointly  on  their 
subscriptions,  but  must  sue  each  sepa- 
rately. Winterhaler  v.  Hoffman,  119 
La.  125,  43  So.  980. 

35  Peck  V.  Elliott,  79  Fed.  10;  Baus- 
mau  V.  Denny,  73  Fed.  69;  Ross- 
Meehan  Brake-Shoe  Foundry  Co.  v. 
Southern  Malleable  Iron  Co.,  72  Fed. 
957;  McDermott  v.  Woodhouse,  87  N. 
J.  Eq.  615,  101  Atl.  375,  rev'g  judg- 
ment 87  N.  J.  Eq.  124,  99  Atl.  103; 
Naumberg  v.  See,  56  N.  J.  Eq.  453, 
41  Atl.  1116,  aff'g  See  v.  Heppenhei- 
mer,  55  N.  J.  Eq.  240,  36  Atl.  966; 
Calkins  v.  Atkinson,  2  Lans.  (N.  Y.) 
12. 

In  Calkins  V.  Atkinson,  2  Lans.  (N. 
Y.)  12,  it  was  held  that  a  receiver  of 
an  insolvent  corporation  may  sue  in 
equity,  making  the  stockholders  and 
creditors  parties,  to  obtain  an  ac- 
counting of  the  debts  due  the  cred- 
itors, to  ascertain  and  enforce  the 
liability  of  the  stockholders,  and  to 
restrain  creditors  from  prosecuting 
independent  suits  against  the  stock- 
liolders. 

36  Edwards   v.    Schillinger,   245   HI. 


231,  33  L.  K.  A.  (N.  S.)  895,  137  Am. 
St.  Eep.  308,  91  N.  B.  1048,  aff'g  148 
111.  App.  227. 

37  A  bill  by  a  receiver  ta  enforce 
payment  of  subscriptions  to  stock 
presents  a  subject  of  equitable  cog- 
nizance where  a  chief  part  of  the  re- 
lief sought  is  the  avoidance,  as  a 
fraudulent  preference,  of  releases  and 
assignments  of  a  large  part  of  the 
subscriptions,  evidenced  by  the  rec- 
ords of  the  board  of  directors  of  the 
corporation,  upon  which  the  defend- 
ants rely  to  establish  their  defense 
of  payment.  Wyman  v.  Bowman,  127 
Fed.  257. 

The  superintendent  of  banks  may 
sue  a  single-  stockholder  in  equity, 
where  the  books  of  the  bank  show  a 
regular  purchase  and  issue  of  stock, 
and  a  payment  therefor  in  property, 
which  is  alleged  to  be  worthless,  and 
an  apparently  valid  release  of  the 
subscriber  from  liability,  which  is  in 
fact  void.  Sargent  v.  American  Bank 
&  Trust  Co.,  80  Ore.  16,  154  Pac.  759, 
rehearing  denied  156  Pac.  431. 

38  Georgia.  Code  1911,  §  2251,  per- 
mitting the  joinder  of  stockholders  as 
defendants  applies  to  suits  by  or  for 
the  benefit  of  creditors,  and  does  not 
authorize  a  receiver,  appointed  in  a 
suit  brought  by  a  stockholder  on  be- 
half of  himself  and  the  other  stock- 
holders, to  proceed  in  one  suit  against 
all  stockholders  who  have  not  paid 
their    subscriptions.      Greer   v.    Jack- 
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ington  it  is  held  that  a  suit  by  the  receiver  to  recover  unpaid  sub- 
scriptions is  £Ui  equitable  action,  even  though  there  has  been  a  previ- 
ous call  by  the  corporation,'^  and  that  an  action  on  a  subscription 
previously  begun  by  the  corporation  as  a  law  action  becomes  an 
equitable  action  when  a  receiver  or  trustee  in  bankruptcy  is  ap- 
pointed and  is  substituted  as  a  party  plaintiff.*"    In  some  jurisdic- 


son,  146  Ga.  376,  91  S.  E.  417.  But 
under  this  provision  a  truptee  in  bank 
rnptcy  may  recover  from  any  num- 
ber of  delinquent  stoekbolders  in  one 
equitable  action.  Spratling  v.  West 
brook,  140  Ga.  625,  79  S.  E.  536;  Al 
len  V.  Grant,  122  Ga'.  552,  50  S.  B, 
494.  And  be  may  sue  all  of  the  gub 
scribers  in  one  action  though  not  all 
of  them  reside  in  the  same  county, 
Ghappell  v.  Lowe,  145  Ga.  717,  89  S, 
E.  777. 

Indiana.  Under  the  equitable  pro 
visions  of  the  code,  a  receiver  may  sue 
all  of  the  stockholders  in  one  suit  in 
equity  although  he  might  have  sued 
each  separately  at  law.  Gainey  v, 
Gilson,  149  Ind.  58,  48  N.  E.  633. 
When  authorized  by  the  court  ap- 
pointing him,  a  receiver  may  sue  all 
delinquent  stockholders  together  in 
any  county  where  a  part  of  them  re- 
side. Carnahan  v.  Campbell,  158  Ind. 
£26,  63  N.  E.  384,  59  N.  E.  1054. 

Maine.  This  is  true  under  the 
Maine  statute.  Sullivan  v.  Farns- 
worth,  132  Tenn.  691,  179  S.  W.  317. 

Pennsylvania.  A  bill  in  equity 
against  a  large  number  of  stockhold- 
ers to  recover  unpaid  subscriptions 
may  be  maintained  by  the  assignee  of 
an  insolvent  corporation  irrespective 
of  the  fact  that  it  is  shown  by  the 
bill  that  in  order  to  liquidate  corpo- 
rate debts  the  entire  capital  will  be 
required,  rendering  an  accounting  un- 
necessary. While  in  the  granting  of 
equitable  relief  in  such  case  the  ne- 
cessity for  an  accounting  is  an  influ- 
ential element,  its  presence  or  absence 
is  not  conclusive  on  the  question  of 
equity  jurisdiction.     The   remedy  by 


separate  actions  at  law  against  each 
of  the  stockholders  is  not  so  full  and 
adequate  as  to  bar  equitable  relief. 
Cook  v.  Cairpenter,  212  Pa.  165,  1 
L.  E.  A.  (N.  S.)  900,  108  Am.  St. 
Eep.  854,  4  Ann.  Ca^.  723,  61  Atl. 
799. 

Texas.  A  trustee  in  bankruptcy 
ma'y  join  all  the  stockholders  as  de- 
fendants in  a  single  suit  in  equity  to 
recover  assessments,  thus  preventing  a 
multiplicity  of  suits,  and  permitting 
the  issues  between  all  the  parties  to 
be  disposed  of  in  a  single  action. 
Bich  V.  Park,  —  Tex.  Civ.  App.  — , 
177  S.  W.  184. 

39  Chamberlain  v.  Piercy,  82  Wash. 
157,  143  Pac.  977;  Gordon  v.  Cum- 
mings,  78  Wash.  515,  139  Pac.  489. 

In  Elderkin  v.  Peterson,  8  Wash. 
674,  36  Pac.  1089,  it  was  held  that  a 
receiver  could  maintain  an  action  at 
law  against  an  individual  stockholder. 

40  Chamberlain  v.  -Piercy,  82  Wash. 
157,  143  Pac.  977.  In  this  ease  the 
eoTirt  distinguish^  Elderkin  v.  Peter- 
son, 8  Wash.  674,  36  Pac.  1089,  where 
it  was  held  that  the  receiver  might 
maintain  separate  actions  at  law 
against  the  stockholders  on  the 
ground  that  that  action  was  based  on 
an  assessment  made  by  the  court. 

The  trustee  must  proceed  as  though 
the  action  had  been  instituted  by  him 
at  the  time  of  his  substitution,  and 
the  complaint  must  show  that  the 
stockholders  had  notice  and  an  op- 
portunity to  be  heard  at  some  time 
and  in  some  place  as  to  the  validity 
of  the  claims  against  the  corporation, 
and  that  the  court  held  an  account- 
ing   and    determined   the   proportipn- 
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tions  the  assessment  is  made  and  the  liability  enforced  in  the  same 
suit,  which  must  be  in  equity  and  to  which  all  the  delinquent  stock- 
holders must  be  made  parties.*^  It  has  been  held  that  where  it  is 
sought  to  recover  the  full  amount  for  which  each  stockholder  is  liable, 
the  action  must  be  at  law,  but  where  the  amount  for  which  each 
stockholder  is  liable  is  unknown,  and  must  be  determined  in  the 
action,  and  depends  upon  equities  to  be  adjusted  among  creditors  or 
stockholders,  or  both,  the  action  must  be  in  equity.*^ 

"The  equity  jurisdiction  of  the  federal  courts  and  the  mode  of 
administering  it  are  uniform  throughout  the  United  States,  and  are 
not  affected  by  state  legislation  providing  an  equitable  remedy  for 
the  enforcement  of  stockholders '  liability. "  *'  To  afford  relief  in 
such  a  controversy  in  a  federal  court  of  equity,  there  must  be  orig- 
inal ground  for  equitable  relief.**  So  a  single  creditor  cannot  main- 
ate  which  each  stockholder  must  pay      19,  in  an  action  against  the  eorporatiou 


in  order  to  meet  the  claims.  Chamber 
lain  V.  Pierey,  82  Wash.  157,  143  Pac. 
977. 

41  In  Oregon  where  the  affairs  of  an 
insolvent  bank  are  being  wound  up  by 
the  superintendent  of  banks,  he  can 
enforce  the  liability  of  the  stock- 
holders only  by  a  single  suit  in  equity 
against  all  stockholders  whose  sub- 
scriptions remain  unpaid,  in  which  an 
accounting  can  be  had,  and  the  amount 
necessary  ta  be  collected  from  each 
determined.  Sargent  v.  Waterbury, 
83  Ore.  159,  161  Pac.  443,  rehearing 
denied  163  Pac.  416, 

He  cannot  sue  a  single  stockholder, 
but  all  whose  subscriptions  are  un- 
paid must  be  joined.  Sargent  v.  Wat- 
erbury, 83  Ore.  159,  161  Pac.  443, 
rehearing  denied  163  Pac.  416. 

In  an  action  against  the  trustee  in 
bankruptcy  of  a  corporation  to  fore- 
close a  corporate  mortgage,  the  trus- 
tee cannot  procure  an  assessment  for 
the  unpaid  balance  due  on  gtock  held 
by  the  plaintiff.-  Myers  v.  Indiana 
Min.  Co.,  86  Ore.  664,  168  Pac.  719. 

In  Adler  v.  Milwaukee  Patent  Brick 
Mfg.  Co.,  13  Wis.  57  63,  it  was  held 
that  a  receiver  appointed  in  proceed- 
ings under  Bev.  St.  1858,  c.  148,  §§  18, 


alone,  could  not  sue  a  delinquent 
stockholder,  but  that  the  proper  prac- 
tice was  to  make  the  stockholders 
defendants  in  the  action  against  the 
corporation. 

A  receiver  may  maintain  a  suit  in 
equity  in  behalf  of  all  of  the  cred- 
itors against  all  of  the  delinquent 
stockholders  to  recover  from  each 
Buoh  an  amount  as  may  be  necessary 
to  satisfy  the  debts  of  the  corpora- 
tion. Mathis  V.  Pridham,  1  Tex.  Civ. 
App.  58,  20  S.  W.  1015. 

An  assignee  for  creditors  may 
maintain  a  suit  in  equity  in  another 
state  to  enforce  the  liability  of  all  the 
stockholders  residing  there.  Stod- 
dard V.  Lum,  159  N.  Y.  265,  45  L.  E. 
A.  551,  70  Am.  St.  Rep.  541,  53  N.  E. 
1108,  rev'g  35  N.  T.  App.  Div.  565, 
53  N.  Y.  Supp.  607. 

42  Dickinson  v.  Kline,  96  Neb.  435, 
148  N.  W.  141. 

43  John  A.  Boebling's  Sons  Co.  of 
California  v.  Kinnicutt,  248  Fed.  596; 
Second  Nat.  Bank  of  Erie  v.  Georger, 
246  Fed.  517;  Alderson  v.  Dole,  74 
Ped.  29. 

44  Second  Nat.  Bank  of  Erie  v. 
Georger,  246  Fed.  517;  Alderson  v. 
Dole,  74  Fed.  29. 
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tain  a  suit  in  equity  in  the  federal  courts  to  recover  unpaid  sub- 
scriptions for  the  benefit  of  himself  alone  where  there  are  other  cred- 
itors, even  though  by  statute  he  might  do  so  in  a  state  court.*^  And 
a  federal  court  of  equity  has  no  jurisdiction  of  a  suit  by  a  creditor 
against  several  independent  subscribers  to  stock  to  enforce  a  statu- 
tory liability  to  the  extent  of  the  amount  remaining  unpaid  on  their 
subscriptions  solely  on  the  .ground  of  preventing  a  multiplicity  of 
actions,  virhere  there  is  an  adequate  remedy  by  a  separate  action 
against  each  at  law,  even  though  a  state  statute  authorizes  such  a 
suit.*®  There  have  been  holdings  by  some  of  the  federal  courts  that 
a  federal  court  of  equity  having  jurisdiction  of  a  suit  for  the  ad- 
ministration of  the  estate  of  an  insolvent  corporation,  in  which  it 
has  appointed  a  receiver,  has  jurisdiction  of  an  ancillary  or  auxiliary 
bill  by  the  receiver  to  enforce  the  liability  of  the  stockholders.*'  And 
also  that  a  receiver  may  maintain  a  suit  in  equity  in  a  federal  court 
against  several  stockholders  for  the  purpose  of  avoiding  a  multiplicity 
of  actions,  although  he  might  have  sued  them  separately  at  law.** 
But,  on  the  other  hand,  it  has  alsp  been  held  that  a  federal  court  of 
equity  has  no  jurisdiction  of  a  suit  by  a  receiver  appointed  by  a 
federal  court  of  equity  sitting  in  another  state  against  numerous 


4BJohn  A.  Roebling's  Sons  Co.  of 
California  v.  Kinnicutt,  248  Ted.  596; 
George  W.  Signer  Tie  Co.  v.  Monett 
&  S.  W.  Const.  Co.,  198  Fed.  412. 

46  A  state  statute  permitting  any 
creditor  to  institute  joint  or  several 
actions  against  any  of  its  stockhold- 
ers who  have  not  fully  paid  for  their 
stock  cannot  enlarge  the  jurisdiction 
of  a  federal  court  of  equity.  John  A. 
Eoebling's  Sons  Co.  of  California  v. 
Kinnicutt,  248  Fed.  596;  Clinton- Min- 
ing &  Mineral  Co.  v.  Cochran,  247 
Fed.  449. 

47  Hollander  v.  Heaslip,  222  Fed. 
808. 

The  mere  fact  that  a  receiver  might 
maintain  separate  actions  at  law 
against  each  holder  of  unpaid  stock 
does  not  deprive  a  federal  c6urt  of 
equity  orf  jurisdiction  of  a  suit  in 
equity  instituted  by  him  against  all 
the  stockholders.  Bausman  v.  Denny, 
73  Fed.  69,  judgment  rev'd  on  other 
grounds  79  Fed..  172. 


A  federal  court  of  equity  which  has 
appointed  a  receiver  has  jurisdiction 
of  an  ancillary  suit  in  equity  to  en- 
force the  liability  of  all  of  the  stock- 
holders, withoTit  regard  to  the  citizen- 
ship of  the  parties.  The  suit  is  one 
arising  under  the  Constitution  and 
laws  of  the  United  States  under  such 
circumstances.  Bausman  v.  Denny, 
73  Fed.  69,  judgment  rev'd  on  other 
grounds  79  Fed.  172. 

48  A  bill  by  a  receiver  to  collect  un- 
paid subscriptions  of  nine  defendants 
separately  liable  at  law  may  be  main- 
tained on  the  ground  that  it  avoids  a 
multiplicity  orf  actions  at  law,  where 
the  defendants  have  a  community  of 
interests  in  the  questions  of  law  and 
fact  presented  by  the  controversies, 
and  the  convenience  of  all  parties  will 
be  better  served  by  determining  these 
questions  in  a  single  suit  in  equity 
than  by  deciding  them  in  nine  actions 
at  law.  Wyman  v.  Bowman,  127  Fed. 
257. 
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stockholders  to  collect  assessments  levied  by  the  court  appointing 
him,  either  on  the  ground  that  such  suit  is  ancillary  to  the  receiver- 
ship proceedings  or  that  it  wiU  prevent  a  multiplicity  of  actions, 
where  the  bill  does  not  set  up  any  special  grounds  for  equitable  re- 
lief.*^ The  Supreme  Court  of  the  United  States  has  held  that  a 
trustee  in  bankruptcy  cannot  maintain  a  single  suit  in  equity  in  a 
federal  court  against  several  stockholders  to  enforce  their  several 
unpaid  subscriptions  solely  on  the  ground  of  avoiding  a  multiplicity 
of  actions,  where  there  is  no  common  issue  between  such  stockhold- 
ers and  the  corporation,  and  the  subscriptions  are  payable  at  fixed 
times  so  that  no  call  is  necessary,  but  that  his  remedy  is  by  separate 
actions  at  law.^" 

§  4123.  —  Discovery.    In  a  proper  case  the  complainant  in  a  cred- 
itor's  suit  may  pray  for  a  discovery  as  incident  to  the  relief  sought.*^ 


49  A  court  of  equity  has  no  juris- 
diction of  such  a  suit  where  the  bill 
does  not  pray  for  an  account,  nor  in- 
volve contribution  between  the  de- 
fendants, or  seek  any  equitable  re- 
lief, but  merely  seeks  to  recover  from 
each  ^  defendant  the  specific  amount 
assessed  against  him.  Under  such 
circumstances  the  receiver's  remedy 
is  by  an  action  at  law.  Fidelity  Trust 
&  Safe  Deposit  Co.  "v.  Archer,  179 
Fed.  32,  rev'g  Brown  v.  AUebach,  156 
Fed.'  697,  166  Fed.  488. 

In  Brown  v.  Allebaeh,  182  Fed.  264, 
it  was  held  that  the  judgment  of  the 
lower  court  in  the  above  case  hold- 
ing that  it  had  jurisdiction  in  equity 
was  not  void,  and  that  it  would  not 
be  stricken  off  after  the  expiration 
of  the  term  as  to  a  defendant  who  did 
not  appeal  therefrom  and  as  to  whom 
the  time  within  which  to  appeal  had 
expired. 

eoKelley  v.  Gill,  245  U.  S.  116,  62 
L.  Ed.  185,  afe'g  judgment  238  Fed. 
996.  The  lower  court  held  that  a  suit 
in  equity  would  lie  under  such  cir- 
cumstances, but  dismissed  the"  bill  for 
want  of  jurisdiction.  In  the  course 
of  its  opinion  the  court  says:  "We 
have  ncr  occasion  to  consider  wheth- 


er a  different  rule  applies  in  those 
cases  where  an  order  of  the  court  of 
bankruptcy  is  a  condition  precedent 
to  the  existence  of  any  liability,  either 
because  stockholders  are  liable  only 
after  a  call,  or  because  the  liability  of 
stockholders  is  pro  rata  and  limited  to 
guch  sums  as  may,  in  the  aggregate, 
be  necessary  to  satisfy  the  claims  of 
creditors. ' ' 

An  order  of  the  bankruptcy  court 
directing  subscriptions  to  be  paid  adds 
nothing  to  the  rights  of  the  trustee 
under  such  circumstances,  nor  does  an 
order  of  that  court  directing  him  "to 
institute  a  suit  in  equity ' '  confer 
equity  jurisdiction.  Kelley  v.  Gill, 
245  U.  S.  116,  62  L.  Ed.  185,  aff'g  238 
Fed.  996. 

In  Sanger  v.  Upton,  91  U.  S.  56,  23 
L.  Ed.  220,  it  was  held  that  an  as- 
signee under  a  former  bankruptcy  act 
could  sue  at  law,  and  it  was  said  in 
the  course  of  the  opinion  that  he 
might  have  filed  a  bill  in  equity 
against  all  of  the  delinquent  share- 
holders jointly. 

51  Where  a  bill  is  for  discovery  and 
relief,  and  the  discovery  sought  is  in- 
cident to  the  relief,  if  the  bill  fails 
to   set   forth   any  foijndation  for  xe- 
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And  a  receiver  may  maintain  a  bill  for  discovery  in  a  proper  case  for 
the  purpose  of  ascertaining  the  names  of  stockholders  liable  for  as- 
sessments or  calls.*^ 

§  4124,  —  Execution.  Unless  such  a  remedy  is  provided  by  stat- 
ute, creditors  of  a  corporation,  having  recovered  a  judgment  against 
it,  cannot  levy  an  execution  upon  the  individual  property  of  its  stock- 
holders, even  though  the  latter  may  be  liable  for  a  balance  on  their 
stock.^*  In  some  jurisdictions,  however,  it  is  expressly  provided  by 
statute  that  when  an  execution  has  been  issued  upon  a  judgment 
against  a  corporation,  and  returned  unsatisfied,  the  judgment  cred- 
itor may  have  execution  against  a  stockholder  to  the  extent  of  the 
unpaid  balance  due  on  his  stock.  These  statutes  wiU  be  considered 
when  we  come  to  treat  of  the  individual  liability  of  stockholders 
under  statutory  or  constitutional  provisions.^* 

§  4125.  —  Mandamus.  In  England,  mandamus  has  been  held  to 
lie,  at  the  instance  of  creditors,  to  compel  the  officers  of  a  corpora- 
tion to  "maJie  calls  upon  unpaid  subscriptions  for  the  purpose  of  rais- 
ing funds  to  pay  its  debts.  And  in  this  country  there  are  dicta  in 
some  of  the  cases  to  the  effect  that  this  remedy  is  available.  There 
seem  to  be  no  decisions  to  this  effect,  however,  and  the  question  is  at 
least  doubtful.^^  Assuming  that  mandanxus  will  lie,  a  creditor  is  not 
bound  to  resort  to  such  remedy  instead  of  suing  in  equity.^® 

§  4126.  —  Garnishment  and  attachment.  When  subscriptions  are 
due  and  payable  without  any  call  being  necessary,  or  when  a  call, 
if  necessary,  has  been  duly  made,  so  that  the  subscribers  are  in  de- 
fault, creditors  of  the  corporation  may  reach  the  same  by  garnish- 
ment or  attachment,  as  in  the  case  of  any  other  debt  due  the  cor- 
poration, and  in  some  states  such  a  remedy  is  expressly  given  to  them 
by  the  statute.*''    And  it  has  been  held  by  a  number  of  courts  that  a 

lief,  the   right   to  the   discovery  will  where   the   stock   is  permitted  to   re- 
fall  with  it.    John  A.  Eoebling'3  Sons  main   in   the   names    of   the   vendors, 
Co.    of    California    v.    Kinnieutt,    248  who   are  insolvent.     Huey  v.  Brown, 
Fed.  596;  Montgomery  Iron  "Works  v.  171  Fed.  641,  aff 'g  166  Fed.  483. 
Capital  City  Ins.  Co.,  137  Ala.  134,  34  53  See  §  4221,  infra. 
So.  210.  B4  See  §  4221,  infra. 

See  also  §  4220,  infra,  B6  See  §  3281,  supra. 

52  He    may    maintain    such    a    bill  56  gee  §  4122,  supra, 
against  stockbrokers  for  the  purpose  57  United  States.     Prentice  v.  ITnit- 
of  ascertaining  the  names  of  the  per-  ed  States  &  Central  American  Steam- 
sons  for  whom  they  purchased  stock,  ship  Co.,  78  Fed.  106;  Faull  v.  Alaska 
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creditor  of  a  foreign  corporation  may  reach  the  balance  due  from 
a  stockholder  on  his  subscription  by  garnishment  or  attachment  pro- 


Gold  &  Silver  Min.  Co.,  8  Sawy.  420, 
14  Fed.  657. 

Alabama.  Code  1907,  §4311;  First 
Nat.  Bank  of  Montgomery  v.  Dim- 
miek,  190  Ala.  359,  67  So.  309;  Trot- 
ter Bras.  V.  Blount,  162  Ala.  289,  50 
So.  130;  Henderson  v.  Mayfield  "Wool- 
en Mills,  153  Ala.  625,  45  So.  211; 
Montgomery  Iron  Works  v.  Eoman, 
147  Ala.  434,  41  So.  811;  Enslen  v. 
Nathan,  136  Ala.  412,  34  So.  929; 
Henderson  v.  Hall,  134  Ala.  455,  63 
L.  E.  A.  673,  32  So.  840;  Joseph  v. 
Davis,  10  So.  830;  Davis  v.  Mont- 
gomery Furnace  &  Chemical  Co.,  101 
Ala.  127,  8  So.  496;  Curry  v.  Wood- 
v/ard,  53  Ala.  371;  De  Mony  v.  John- 
ston, 7  Ala.  51;  Bingham  v.  Bushing, 
5  Ala.  403. 

Under  Code  1886,  §  2972,  only  judg- 
ment creditors  having  a  return  of  ex- 
ecution "no  property  found"  were 
entitled  to  garnish  stockholders.  The 
right  was  extended  to  any  creditor 
by  Code  1907,  §  4311.  -  First  '  Nat. 
Bank  of  Montgomery  v.  Dimmick,  190 
Ala.  359,  67  So.  309. 

A  simple  contract  creditor  could  not 
subject  an  unpaid  subscription  under 
a  garnishment  writ  issued  before  the 
enactment  of  the  new  statute  al- 
though such  statute  took  effect  before 
the  garnishee  filed  his  answer.  First 
Nat.  Bank  of  Montgomery  v.  Dim- 
mick, 190  Ala.  359,  67  So.  309. 

Arkansas.  Tiger  Bros.  v.  Rogers 
Cortton  Cleaner  &  Gin  Co.,  96  Ark.  1, 
30  L.  R.  A.  (N.  S.)  694,  Ann.  Cas. 
1912  B  488,  130  S.  W.  585. 

Callfomia.  Marshall  v.  Popert,  28 
Cal.  App.  551,  156  Pac.  881,  153  Pac. 
247;  Marshall  v.  Wentz,  28  Cal.  App. 
540,  153  Pac.  244. 

Illinois.  The  statute  expressly  pro- 
vides that,  whenever  an  action  is 
brought  to  recover  an  indebtedness 
against  a  corporation,  it  shall  be  com- 


petent to  proceed  against  stockhold- 
ers to  the  extent  of  any  unpaid  bal- 
ances on  the  stock  owned  by  them 
respectively,  "as  in  cases  of  gar- 
nishment." Parftielee  v.  Price,  208 
111.  544,  70  N.  E.  725,  aft'g  105  111. 
App.  271;  Meints  v.  East  St.  Louis 
Co-operative  Eail-Mill  Co.,  89  III.  48; 
Pease  v.  Underwriters'  Union,  1  111. 
App.  287.  As  to  the  procedure  under 
this  statute,  see  World's  Fair  Excur- 
sion &  Transportation  Boat  Co.  v. 
Gasoh,  162  HI.  402,  44  N.  E.  724,  rev  'g 
59  111.  App.  391;  Kern  v.  Chicago  Co- 
operative Brewery  Ass'n,  140  111.  371, 
29  N.  E.  1035. 

Iowa.  Langford  v.  Ottumwa  Water 
Power  Co.,  59  Iowa  283,  13  N.  W.  303. 

Louisiana.  Brown  v.  Union  Ins.  Co., 
3  La.   Ann.  177. 

Mississippi.  Scott  v.  Windham,  73 
Miss.  76,  16  So.  206;  SafEord  v.  Barnes, 
39  Miss.  399;  Payne  v.  BuUard,  23 
Miss.  88,  55  Am.  Dec.  74;  King  v. 
Elliott,  5  Smedes  &  M.  428. 

Missouri.  Simpson  v.  Eeynolds,  71 
Mo.  594;  Hannah  v.  Moberly  Bank,  67 
Mo.  678. 

Nebraska.  Bohrer  v.  Adair,  61  Neb. 
824,  86  N.  W.  495. 

New  York.  McNelus  v.  Stillman, 
172  App.  Div.  307,  158  N.  Y.  Supp.  428. 

North  Carolina.  Cooper  v.  Adel  Se- 
curity Co.,  122  N.  C.  463,  30  S.  E.  348. 

Pennsylvania.  Bunu's  Appeal,  103 
Pa.  St.  49,  51  Am.  Eep.  166;  Peterson 
V.  Sinclair,  83  Pa.  St.  250. 

Tennessee.  The  liability  may  be 
reached  by  a  garnishment  bill  in 
equity.  Doak  v.  Stahlman  (Tenn.  Ch. 
App.),  58  So.  741. 

Texas.  Nesom  v.  City  Nat.  Bank, 
—  Tex.  Civ.  App.  — ,  174  S.  W.  715. 

Utali.  Dotson  v.  Hoggan,  44  Utah 
295,  140  Pac.  128. 

See  also  §  3145  et  seq.,  supra. 
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,  ceedings  in  the  state  where  such  stockholder  resides.^^  In  some  juris- 
dictions, however,  the  assets  of  an  insolvent  corporation  are  held  to 
be  a  trust  fund  for  all  its  creditors,  so  that  one  creditor  cannot  ac- 
quire a  preference  by  attachment  or  otherwise ;  ^'  and  where  this  doc- 
trine is  recognized,  one  creditor  cannot  attach  or  garnish  unpaid 
subscriptions  when  the  corporation  has  become  insolvent,  and  sus- 
pended or  committed  a  positive  act  of  insolvency.®'*  And  generally 
unpaid  subscriptions  cannot  be  garnished. or  attached  after  the  ap- 
pointment of  a  receiver  of  the  assets  of  the  corporation,  including 
its  unpaid  subscriptions.*^ 

In  order  to  prevail  in  any  case,  the  garnishing  creditor  must  show 
that  there  is  something  due  the  corporation  on  the  stock.®''  And  he 
cannot  collect  a  subscription  from  one  who  has  been  legally  re- 
leased from  any  liability  thereon.®* 

It  has  been  held  that  a  garnishing  creditor  can  assert  no  greater 
rights  against  the  stockholder  than  could  the  corporation,  and  hence 
that  he  cannot  proceed  by  garnishment  to  collect  the  difference  be- 
tween the  actual  value  of  property  received  for  stock  and  a  fraudu- 
lent overvaluation  at  which  it  was  accepted,  where,  as  between  the 
stockholder  and  the  corporation,  the  transaction  was  valid  and  the 
stock  fully  paid.®*  But  it  has  also  been  held  that  though  a  sub- 
scription payable  in  property  at  a  fictitious  valuation  is  void  as  to 
the  corporation  and  hence  unenforceable  by  it,  it  is  valid  as  to  cred- 

,  58  McNelus  V.   Stillman,   172   N.   T.  69  See  the  chapter  on  Insolvency. 

App.  Div.  307,  158  N.  Y.  Supp.  428;  eoBunn's  Appeal,  105  Pa.  St.  49,  51 

Doak  V.  Stahlmaa   (Tenn.  Ch.  App.),  Am.  Eep.  166. 

58  S.  W.  741.  ®l  See    §  4115,    supra,   and   see    the 

The  unpaid  balance   on  subscriptions  chapters  om  Receivers  and  Insolvency. 

to  the  stock  of  a  foreign  corporation  is  62  Trotter  Bros.  v.  Blount,  162  Ala. 

property  of  the  corporation  within  the  289,  50  So.  130. 

state   where    the    stockholders   reside,  If  the  garnishee  is  an  assignee  of  the 

and  hence  may  be  reached  by  attach-  stock,  the  creditor  must  show  that  the 

ment  there,  service  being  had  on  the  •  transferrer  had  not  paid  the  company 

corporation  by  publication.    Cooper  v.  for  the  stock.    The  amount  paid  by  the 

Adel  Security  Ca,  122  N.  C.  463,  30  assignee   to    the   transferrer   for   the 

S.  E.  348.  stock  is  immaterial.     Trotter  Bros.  v. 

A  resident  creditor  may  enforce  the  Blount,  162  Ala.  289,  50  So.  130. 

liability  of  a  resident  stockholder  of  a  ®3  Nesom  v.  City  Nat.  Bank,  —  Tex. 

foreign   corporation  in   a   foreign   at-  Civ.  App.  — ,  174  S.  W.  715. 

ta'chment    suit    in    equity.      Mountain  64Parmelee  v.  Price,  208  HI.  544,  70 

Lake  Land  Co.  v.  Blair,  109  Va.  147,  N.   E.   725,   aff'g   105   HI.   App.   271; 

63  S.  E.  751.  Cohen  v.  Toy  Gun  Mfg.  Co.,  172  111. 

See  also  §8439,  supra.  App.  330. 
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itors,  and  that  its  invalidity  eaimot  be  set  up  as  a  defense  to  gar- 
nishment proceedings  by  a  creditor.®^ 

A  judgment  discharging  the  garnishee  is  res  adjudieata  as  to  the 
right  of  the  judgment  creditor  to  recover  in  a  suit  in  equity  subse- 
quently instituted  by  him  against  the  garnishee.®® 

A  receiver  may  sue  out  an  attachment  in  a  proper  case  to  collect, 
an  unpaid  subscription.®''  • 

This  subject  has  been  considered  more  at  length  in  a  previous 
chapter.®*  The  liability  of  shares  of  stock  to  attachment  and  gar- 
nishment at  the  instance  of  creditors  of  the  stockholder  has  been 
considered  in  previous  sections  of  this  chapter.®* 

§4127.  — Parties.  Most  of  the  courts  hold  that  a  creditors'  bill 
to  reach  unpaid  subscriptions  to  the  capital  stock  of  a  corporation, 
when  it  is  insolvent,  while  it  need  not  make  all  the  creditors  actual 
parties,  must  be  brought  on  behalf  of  all  who  may  come  in,  on  the 
ground  that,  when  a  corporation  becomes  insolvent,  a  court  of  equity 
looks  upon  its  assets,  including  unpaid  subscriptions,  as  a  trust  fund 
for  the  benefit  of  all  its  creditors,  and  that  no  one  creditor  can  go 
into   equity  and  appropriate  such   assets   exclusively  to  himself.'"' 


65  Joseph  V.  Davis  (Ala.),  10  So.  830. 

66  Hall  &  Farley  v.  Alabama  Ter- 
minal &  Improvement  Co.,  173  Ala. 
398,  56  So.  235;  Montgomery  Iron 
"Works  V.  Roman,  147  Ala.  434,  41  So. 
811;  Henderson  v.  Hall,  134  Ala.  455, 
63  L.  R.  A.  673,  32  So.  840. 

67Koliler  V.  Agassiz,  99  Cal.  9,  33 
Pao.  741. 

68  See  §  3145  et  seq.,  supra. 

69  See  §  3436  et  seq.,  supra. 

70  United  States.  Patterson  v. 
Lynde,  106  U.  S.  519,  27  L.  Ed.  265; 
John  A.  Roebling's  Sons  Co.  of  Cali- 
fornia V.  Kinnicutt,  248  Fed.  596; 
George  W.  Signor  Tie  Co.  v.  Monett  & 
S.  "W.  Const.  Co.,  198  Fed.  412;  First 
Nat.  Bank  of  Sioux  City  v.  Peavey,  75 
Fed.  154;  Cleveland  RoUing-Mill  Co. 
V.  Texas  &  St.  Louis  Ry.  Co.,  27  Fed. 
250;  Holmes  v.  Sherwood,  3  McCrary 
405,  16  Fed.  725;  Marsh  v.  Burroughs, 
1  Woods  463,  Fed  Cas.  No.  9,112. 

Georgia.  Wilkinson  v.  Bertock, 
111  Ga,  187,  36  S,  E,  633. 


Massachusetts.  First  Nat.  Bank  orf 
Barre  v.  Hingham  Mfg.  Co.,  127  Mass. 
563;  Grew  v.  Breed,  10  Mete.  569; 
Crease  v.  Babeoek,  10  Meto.  525,  531. 

Nevada.  Thompson  v.  Reno  Sav. 
Bank,  19  Nev.  103,  3  Am.  St.  Rep.  797, 
7  Pae.  68. 

New  Jersey.  Biekley  v.  Sehlag,  46 
N.  J.  Eq.  533,  20  Atl.  250;  Wetherbee 
V.  Baker,  35  N.  J.  Eq.  501. 

New  York.  Mann  v.  Pentz,  3  N.  T. 
415;  Graeber  v.  Ehrgott,  —  App.  Div. 
— ,  169  N.  T.  Supp.  32;  Warth  v. 
Moore  Blind  Stitcher  &  Overseamer 
.Co.,  146  App.  Div.  28,  130  N.  Y.  Supp. 
748,  aff'd  207  N.  Y.  673,  100  N.  E. 
1135. 

Oregon.  Brundage  v.  Monumental 
Gold  &  Silver  Min.  Co.,  12  Ore.  322,  7 
Pae.  314;  Ladd  v.  Cartwright,  7  Ore. 
329. 

Pennsylvania.  Buun's  Appeal,  105 
Pa.  St.  49,  51  Am.  Rep.  166. 

Washington.  Montesano  v.  Carr,  80 
Wash.  384,  141  Pac.  894. 
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And  even  when  the  bill  is  not  brought  on  behalf  of  all  creditors 
who  may  come  in,  other  creditors  have  a  right  to  come  ia  and  share 
in  the  distribution. ''i  When  a  creditors'  suit  is  brought  on  behalf 
of  the  complainant  and  other  creditors  who  may  come  in,  the  othfer 
creditors  must  come  into  that  suit  if  they  wis.h  to  enforce  their 
claims.    They  cannot  bring  separate  suits,  and,  if  they  attempt  to  do 


Wiscousiu.  Coleman  v.  White,  14 
"Wis.  700,  80  Am.  Dee.  797;  Adler  v. 
Milwaukee  Patent  Briek  Mfg.  Co.,  13 
Wis.  57. 

Tie  bill  must  be  filed  either  by  all 
the  creditors  or  in  behalf  of  all  the 
creditors  who  desire  to  make  them- 
selves parties.  George  W.  Signer  Tie 
Co.  v.  Monett  &  S.  W.  Const.  Co.,  198 
Ted.  412. 

The  objection  that  the  action  is  not 
brought  on  behalf  of  the  plaintiff  and 
all  other  creditors  goes  to  a  defect  of. 
parties,  and  is  waived  if  not  taken  ad- 
vantage of  by  demurrer  or  answer. 
Eandall  Printing  Co.  v.  Sanitas  Min- 
eral Water  Co.,  120  Minn.  268,  43  L. 
E.  A.  (N.  S.)  706,  139  N.  W.  606. 

When  a  creditor  sues  in  equity  on 
his  own  behalf  only  to  reach  unpaid 
stock  subscriptions,  he  may  amend  so 
as  to  make  the  suit  on  behalf  of  him- 
self and  other  creditors  who  may 
choose  to  come  in.  Thompson  v. 
Eeuo  Sav.  Bank,  19  Nev.  103,  3  Am. 
St.  Eep.  797,  7  Pae.  68. 

And  when  a  bill  or  complaint  by  a 
creditor  to  reach  unpaid  subscriptions 
does  not  show  upon  its  face  that  there 
are  any  other  creditors,  it  is  good  as 
against  a  general  demurrer,  or 
even  a  special  demurrer,  notwith- 
standing a  failure  to  allege  that  the 
suit  is  brought  for  the  benefit  of  all 
the  creditors.  In  such  a  case,  the  ob- 
jection must  be  raised  by  answer. 
Tatum  V.  "Eosenthal,  9S  Cal,  129,  29 
Am.  St.  Rep.  97,  30  Pac.  136. 

Since  jseveral  judgment  creditors 
owning  distinct  judgments  may  prop- 
e]ly  join  in  such  a  suit,  where  it  is 


brought  bj^  one  creditor  only,  others 
may  be  brought  in  by  amendment. 
Montgomery  Iron  Works  v.  Capital 
City  Ins.  Co.,  137  Ala.  134,  34  So.  210. 

A  creditor  instituted  action  at  law 
against  the  stockholders  of  an  insol- 
vent corporation  in  enforcement  of 
their  liability  on  unpaid  stock.  He 
was  unaware,  at  the  time,  that  there 
were  other  creditors.  While  the  ac- 
tion was  pending  a  stockholder  defend- 
ant instituted  suit  in  the  same  court 
for  the  appointment  of  a  receiver. 
Thereafter  the  receiver  appointed  as 
petitioned  was  substituted  as  plain- 
tiff in  behalf  of  all  creditors.  Ob- 
jetjtion  was  raised  that  the  original 
action  was  one  at  law  and,  therefore, 
was  not  maintainable  in  favor  of  all 
creditors.  The  court  held,  however, 
that  the  form  of  the  action  was  im- 
material, the  facts  stated  in  the  com- 
plaint justifying  relief  in  favor  of  all 
creditors.  Dunlap  v.  Eauch,  24  Wash. 
620,  64  Pac.  807. 

As  to  parties  to  suits  to  enforce  the 
statutory  liability  of  stockholders,  see 
§  4227  et  seq.,  infra. 

71  TurnbuU  v.  Prentiss  Lumber  Co., 
55  Mich.  387,  21  N.  W.  375. 

' '  Other  creditors  may  come  in  under 
such  a  proceeding  if  they  so  desire, 
and  the  court  may  make  an  order  for 
serving  notice  upon  them.  A  judg- 
ment creditor  is  under  no  legal  or 
moral  obligation  to  bring  in  other 
creditors.  He  may  proceed  to  secure 
his  own  rights  independently  of 
them."  McBryan  v.  Universal  Ele- 
vator Co.,  130  Mich.  Ill,  97  Am.  St. 
Kep.  .^53,  89  N.  W.  683. 
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so,  they  may  be  enjoined.''*  By  statute  in  some  states  a  single  creditor 
may  sue.'" 

The  right  of  a  receiver,  trustee  in  bankruptcy,  or  assignee  for 
the  benefit  of  creditors,''*  and  of  creditors  who  are  also  stockhold- 
ers,''^ to  sue  to  collect  unpaid  subscriptions  has  been  considered  in 
previous  sections. 

All  of  the  delinquent  stockholders  may  be  joined  as  defendants 
in  a  creditor's  suit  to  reach  unpaid  subscriptions,''®  as  may  the  per- 
sonal representatives  of  deceased  stockholders.''''  And  the  fact  that 
a  number  of  stockholders  are  joined  does  not  make  the  bill  multifa- 
rious or  objectionable  for  misjoinder  of  parties.''*  The  authorities 
are  in  conflict  as  to  whether  all  of  the  delinquent  stockholders  may 
be  joined  as  defendants  in  a  single  suit  in  equity  by  a  receiver,  as- 
signee for  the  benefit  of  creditors,  or  trustee  in  bankruptcy,  when 
no  call  or  assessment  is  necessary  to  fix  their  liability,  or  when,  if 
necessary,  it  has  been  made,  or  whether  under  such  circumstances, 
they  must  be  sued  separately  at  law.''® 

According  to  the  weight  of  authority,  a  creditors'  bill  to  reach 
unpaid  subscriptions  may  be  maintained  against  the  corporation  and 
one  or  more  stockholders,  without  making  all-  the  stockholders  par- 
ties. The  fact  that  the  other  stockholders  are  also  liable  is  imma- 
terial.   If  one  of  them  is  thug  compelled  to  pay  more  than  his  share, 

f^  Crease     v.     Babeoek,     10     Mete.  originally  joined  may  be  made  parties 

(Mass.)     525;     Pierce    v.    Milwaukee  later  by  amendment.     Shaub  v.  Weld- 

Coiist.    Co.,    38    Wis.    253.      See    also  ed-Barrel  Co.,  130  Mieh.  606,  90  N.  W. 

§4227  et  seq.,  infra.  335. 

73  Maine  Eev.  St.  e.  47,  §89;  John  WWarth  v.  Moore  Blind  Stitcher  & 
A.  Eoebling's  Sons  Co.  of  California  Overseamer  Co.,  146  N.  T.  App.  Div. 
V.  Kinnicutt,  248  Fed.  596;  South  Da-  28,  130  N.  Y.  Supp.  748,  aff'd  207  N. 
kota  Civ.  Code,  §441;  Clinton  Mining  Y.  673,  100  N.  E.  1135;  Hamilton  v. 
&  Mineral  Co.  v.  Cochran,  247  Fed.  Clarion,  M.  &  P.  E.  Co.,  144  Pa.  St. 
449.  34,  13  L.  E.  A.  779,  23  Atl.  53. 

74  See  §  4115,  supra.  78  Bellview  Cemetery  Co.  v.  Faulks, 
76  See  §4114,  supra.  —  Ala.  — ,  73  So.  927;  Montgomery 
76  Code  1911,  §2251;  Greer  v.  Ja.ek-      Iron  Works  v.   Capital  City  Ins.  Co., 

son,  146  Ga.  376,  91  S.  E.  417;  Sprat-  137  Ala.  134,  34  So.  210;  Spratling  v. 

ling  V.  Westbrook,  140  Ga.  625,  79  S.  E.  Westbrorok,    140    Ga.    625,    79    S.    E. 

536;  Daltotn  &  M.  R.  Co.  v.  McDaniel,  536;  Dalton  &  M.  E.  Co.  v.  McDaniel, 

56    Ga.    191;    Dilzell    Engineering    &  56  Ga.  191. 

Const.   Co.  V.  Lehmann,   120  La.  273,  The  rights  of  the  creditors  against 

45  So.  138;  Shipman  v.  Portland  Const.  each  are  the  same,  and  the  obligation 

Co.,  64  Ore.  1,  128  Pac.  989.  of  each  of  them  to  the  creditors  is  the 

Delinquent     stockholders     may     be  same.      Henderson   v.   Hall,    134   Ala. 

joined,  as   defendants  in  a  creditors'  455,  63  L.  R.  A.  673,  32  So.  840. 

bill  against  a  corporation,  and  if  not  79  See  §  4122,  supra. 
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he  may  sue  the  others  for  contributioa,  or  have  them  made  parties 
to  the  suit,  in  a  proper  ease,  so  that  all  rights  may  be  adjusted,  but 
with  this  matter  the  creditors  are  not  concerned.*'*    And  it  follows 


80  United  States.  Hatch  v.  Dana, 
101  U.  S.  205,  25  L.  Ed.  885 ;  Ogilvie  v. 
Knox  Ins.  Co.,  22  How.  380,  16  L.  Ed. 
349;  Marsh  v.  Burroughs,  1  Woods 
468,  Fed.  Cas.  No.  9,112. 

Alabama.  Code,  §  823,  expressly  pro- 
vides that  a  creditor  may  maintain 
such  a  suit  without  joining  the  other 
stockholders.  Harris  v.  Gateway  Land 
Co.,  128  Ala.  652,  29  So.  611. 

California.  Blood  v.  Serena  Land  & 
Water  Co.,  150  Cal.  764,  89  Pac.  1090; 
Baines  v.  Babcoek,  95  Cal.  ,581,  29 
Am.  St.  Eep.  158,  30  Pac.  776,  27  Pac. 
674;  Potter  v.  Dear,  95  Cal.  578,  30 
Pac.  777.  See  also  Turner  v.  Fidelity 
Loan  Concern,  2  Cal.  App.  122,  83  Pac. 
62,  70. 

Georgia.  Harrell  y.  Blount,  112  Ga. 
711,  38  S.  E.  56. 

Illinois.  Singer  v.  Hutchinson,  183 
111.  606,  75  Am.  St.  Eep.  133,  56  N.  E. 
388,  aff'g  83  HI.  App.  675;  Siegel  v. 
A.  H.  Andrews  &  Co.,  181  111.  350,  54 
N.  E.  10,08,  afE'g  78  111.  App.  611;  Cole- 
man V.  Howe,  154  HI.  458,  45  Am.  St. 
Eep.  133,  39  N.  E.  725;  Cohen  v.  Toy 
Gun  Mfg.  Co.,  172  HI.  App.  330  ;  Manu- 
facturers' Paper  Co.  v.  Lindbldm,  80 
HI.  App.  267.  In  Patterson  v.  Lyndo, 
112  111.  196,  where  it  was -sought  to 
hold  a  stockholder  in  an  Oregon  cor- 
poration, it  was  held  that  to  enforce 
the  liability  of  a  stockholder  for  his 
unpaid  subscription  in  equity  "it  is 
indispensable  that  the  corporation  (or, 
if  it  ha^  ceased  to  exist,  all  its  stock- 
holders and  creditors)  should  be  be- 
fore the  court,  so  as  to  be  bound  and 
concluded  by  its  action." 

Kentucky.  Williams  v.  Chamber- 
lain, 29  Ky.  L.  Eep.  606,  94  S.  W.  29. 

Maine.  Under  the  Maine  statute 
each  stockholder  may  be  sued  sepa- 
rately by  a  creditor  or  a  receiver.    Sul- 


livan V.  Farnsworth,  132  Tenn.  691, 
179  S.  W.  317. 

Missouri.  Meyer  v.  Euby-Trust  Min- 
ing &  Milling  Co.,  192  Mo.  162,  90  S. 
W.  821. 

Nevada.  Thompson  v.  Eeno  Sav. 
Bank,  19  Nev.  242,  3  Am.  St.  Eep. 
883,  9  Pac.  121,  19  Nev.  103,  3  Am.  St. 
Eep.  797,  7  Pac.  68. 

New  York.  Bartlett  v.  Drew,  57  N. 
Y.  587. 

North  Carolina.  Cooper  v.  Adel  Se- 
curity Co.,  127  N.  C.  219,  37  S.  E.  216. 

Oregon.  Sargent  v.  American  Bank 
&  Trust  Co.,  80  Ore.  16,  154  Pao.  759, 
rehearing  denied  156  Pao.  431;  Brun- 
dage  V.  Monumental  Gold  &  Silver 
Min.  Co.,  12  Ore.  322,  7  Pac.  314. 
Where,  the  object  of  the  bill  is  to 
settle  or  wind  up  the  affairs  of  a  cor- 
poration which  is  insolvent,  all  of  the 
stockhplders  must  be  joined,  but  when 
the  puit  is,  not  brought  for  that  pur- 
pose, but  seeks  solely  to  obtain  pay- 
ment of  the  plaintiff's  judgment,  it  is 
not  necessary  for  him  to  make  them 
parties.  If  the  defendants  desire  to 
have  the  other  stockholders  made 
parties  they  can  bring  them  in. 
Brundage  v.  Monumental  Gold  &  Sil- 
ver Min.  Co.,  12  Ore.  322,  7  Pac.  314. 

South  Dakota.  Civ.  Code,  §441; 
Clinton  Mining  &  Mineral  Co.  v.  Coch- 
ran, 247  Fed.  449. 

Virginia.  Mountain  Lake  Land  Co. 
V.  Blair,  109  Va,  147,  63  So.  751;  Mar- 
tin v.  South  Salem  Land  Co.,  94  Va. 
28,  28  S.  E.  591. 

Wisconsin.  Gibbon^  v.  Grinsel,  79 
Wis.  365,  48  N.  W.  255;  Pierce  v.  Mil- 
waukee Const.  Co.,  38  Wis.  253. 

"The  creditors  of  the  corporation 
are  seeking  satisfaction  out  of  the 
assets  of  the  company  to  which  the 
defendants  are  debtors.  If  the  debts 
attached    are    sufficient   to   pay   their 


7117 


4127] 


Private  CoepoeatIons 


[Oh.  66 


that  it  is  immaterial  that  some  of  the  original  defendants  in  such 
a_  suit  die  pendente  lite  and  that  the  suit  is  not  revived  figainst  their 
personal  representatives,'^  or  that  the  suit  is  dismissed  as  to  some 
of  the  stockholders  originally  joined.*^ 


demands,  the  creditors  need  look  no 
further.  '  They  are  not  bound  to  settle 
up  all  the  affairs  of  this  corporation, 
and  the  equities  between  its  various 
stockholders  or  partners,  corporators 
or  debtors.  If  A.  is  bound  to  pay  his 
debt  to  the  corporation,  in  order  to 
satisfy  its  creditor^,  he  cannot  defend 
himself  by  pleading  that  these  com- 
plainants might  have  got  their  satis- 
faction out  of  B.  quite  as  well.  It  is 
true,  if  it  be  necessary  to  a  complete 
satisfaction  of  the  complainants  that 
the  corporation  be  treated  as  an  in- 
solvent, the  court  may  appoint  a  re- 
ceiver, with  authority  to  collect  and 
receive  all  the  debts  due  to  the  com- 
pany, and  administer  all  its  assets.  In 
this  way,  all  the  other  stockholders  or 
debtors  may  be  made  to  contribute." 
Ogilvie  V.  Knox  Ins.  Co.,  22  How.  , 
(U.  S.)  380,  15  L.  Ed.  349. 

"A  judgment  creditor,  who  has  ex- 
hausted his  legal  remedy,  may  pur- 
sue, in  a  court  of  equity,  any  equi- 
table interest,  trust  or  demand  of  his 
debtor,  in  whosesoever  hands  it  may 
be.  And  if  the  party  thus  reached 
has  a  remedy  over  against  other  par- 
ties for  contribution  or  indemnity,  it 
will  be  no  defense  to  the  primary  suit 
against  tim  that  they  are  not  parties. 
If  a  creditor  were  to  be  stayed  until 
all  snch  parties  could  be  made  ta  eon- 
tribute  their  proportionate  shares  of 
the  liability,  he  might  never  get  his 
money."  Marsh  v.  Burroughs,  1 
"Woods  463,  Fed.  Cas.  No.  9,112. 

This  is  true  although  the  plaintiff 
is  himself  a  stockholder  and  has  not 
paid  his  subscription  in  full.  Blood 
V.  Serena  Land  &  Water  Co.,  150  Oal. 
764,  89  Pac.  1090. 

And  it  is  particularly  true  where  the 
charter  expressly  mate*  the  stockhold- 


ers 'liable  for  the  corporate  debts  to 
the  extent  of  their  unpaid  subscrip- 
tions. Harrell  v.  Blount,  112  Ga.  711, 
38  S.  E.  56. 

It  is  also  true  of  a  suit  to  compel 
payment  of  the  balance  due  on  wa- 
tered or  fictitiously  paid  up  stock. 
Singer  v.  Hutchinson,  183  HI.  606,  75 
Am.  St.  Esp.  133,  56  N.  E.  388;  Cole- 
man V.  Howe,  154  111.  458,  45  Am.  St. 
Eep.  133,  39  N.  B.  725. 

Those  ,  stockholders  who  are  made 
defendants  cannot  object  that  the  re- 
maining stockholders  were  not  joined 
where  they  took  no  steps  to  have  them 
brought  in.  Blood  v.  Serena  Land  & 
"Water  Co.,  150  Cal.  764,  89  Pac  1090. 

It  is  no  defense  that  all  the  stock- 
holders are  not  joined  as  defendants 
in  an  action  by  a  receiver,  where  it 
does  not  appear  that  those  who  are 
joined  will  be  called  upon  to  pay  more 
than  their  just  proportion  ot  the  lia- 
bilities of  the  corporation.  Gordon  v. 
Cumminga,  78  "Wash.  515,  139  Pac.  489. 

The  liability  is  a  several  one.  See 
§  4099,  supra. 

"Where  only  a  part  of  the  stockhold- 
ers are  made  parties,  they  may  bring 
the  others -in  by  a  cro^s-bill,  and  en- 
force contributions,  or  they  may  sue 
for  contribution  in  an  independent 
suit,  after  having  been  compelled  to 
pay  more  than  their  share.  See  §  4102, 
supra. 

81  Meyer  v.  Euby-Trust  Mining  & 
Milling  Co.,  192  Mo.  162,  90  S.  W.  821. 

It  is  proper  to  refuse  to  postpone  the 
trial  until  representatives  of  the  de- 
ceased stockholders  can  be  made 
parties.  Harrell  v.  Blount,  112  Ga. 
711,  38  S.  E.  56. 

82  Cooper  v.  Adel  Security  Co.,  127 ; 
N.  C.  2191/37  S.  E.  216. 
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This  doctrine  is  not  recognized  in  all  jurisdictions.  In  some 
states  it  is  held  that  when  a  corporation  becomes  insolvent,  and 
it  is  necessary  to  resort  to  unpaid  stock  subscriptions  for  the  pay- 
ment of  its  debts,  only  so  much  of  the  unpaid  capital  can  be  called 
in  as  is  necessary  for  the  payment  of  debts,  after  exhausting  all 
the  other  assets,  and  that  it  is  necessary  in  such  a  ease  that  an 
account  shall  be  taken  of  the  amount  of  debts,  assets  and  unpaid 
capital,  and  a  decree  made  for  an  assessment  of  the  amount  due 
by  each  stockholder;  and  where  this  doctrine  is  held,  it  is  neces- 
sary, of  course,  that  all  the  stockholders  shall  be  made  parties  to 
a  creditors'  suit  to  reach  unpaid  sitock  subscriptions,  unless  suffi- 
cient excuse  is  shown  for  not  making  them  all  parties.**  And  if  the 
object  of  a  suit  is  to  wind  up  the, affairs  of  the  corporation,  all  the 
stockholders,  so  far  as  they  can  be  ascertained,  should  be  made  par- 
ties, so  that  complete  justice  may  be  done  by  equalizing  the  bur- 
dens, and  in  order  to  prevent  a  multiplicity  of  suits,  although  the 


83  Indiana.  See  Indiana  Novelty 
Mfg.  Co.  V.  MeGill,  15  Ind.  App.  1,  43 
N.  E.  464. 

Nebraska.  Fremont  Package  Mfg. 
Co.  V.  Storey,  2  Neb.  Unoff.  325,  96 
N.  W.  416. 

New  York.  Graeber  v.  Ehrgott,  — 
App.  Div.  — ,  169  N.  Y.  Supp.  32; 
Warth  V.  Moore  Blind  Stitcher  &  Over- 
seamer  Co.,  146  App.  Div.  28,  130  N.  Y. 
Supp.  748,  afe'd  207  N.  Y.  673,  100 
N.  E.  1135. 

Pennsylvania.  Bell's  Appeal,  115 
Pa.  St.  88,  2  Am.  St.  Rep.  532,  8  Atl. 
177;  Bunn's  Appeal,  105  Pa.  St.  49,  51 
Am.  Eep.  166.  See  also  Cook  v.  Car- 
penter, 212  Pa.  165,  1  L.  E.  A.  (N.  S.) 
900,  108  Am.  St.  Bep.  854,  4  Ann.  Cas. 
723,  61  Atl.  799. 

Tennessee.  Sullivan  v.  Farnsworth, 
132  Tenn.  691,-179  S.W.  317. 

Texas.  Mathis  v.  Pridham,  1  Tex. 
Civ.  App.  58,  20  8.  "W.  1015. 

The  bill  should  join  all  the  stock- 
holders or  charge  the  impracticability 
of  doing  so.  Union  City  Lumber  Co. 
V.  Traverse  City,  L.  &  M.  E.  Co.,  170 
•Mich.  205,  136  N.  W.  463;  Dun- 
sfon  V.  Hoptonic  Co.,  83  Mich.  372,  47 
M'.  W.  322, 


A  bill  will  not  be  dismissed  on  ap- 
peal for  failure  to  charge  the  im- 
practicability of  joining  all  of  the 
stockholders,  where  such  impractica- 
bility is  made  to  appear  and  no  demur- 
rer wajs  interposed.  Union  City  Lum; 
ber  Co.  v.  Traverse  City,  L.  &  M.  R. 
Co.,  170  Mich.  205,  136  N.  "W.  463. 

Stockholders  who  have  been  inad- 
vertently omitted  may  be  brought  in 
by  leave  of  court  by  supplemental 
summons  and  complaint.  Warth  v. 
Moore  Blind  Stitcner  &  Overseamer 
Co.,  146  N.  Y.  App.  Div.  28,  130  N.  Y. 
Supp.  748,  afe'd  207  N.  Y.  673,  100 
N.  E.  1135. 

In  a  suit  to  enforce  the  liability  of 
the  holders  of  bonus  or  watered  stock 
for  the  difference  between  its  par 
value  and  the  amount  paid  for  it,  if 
it  appears  that  there  are  other  stock- 
holders within  the  jurisdiction  who 
also  received  stock  at  less  than  par  or 
gratuitously,  they  may  be  brought  in 
by  cross-bill  for  the  purpose  of  ad- 
justing the  equities  between  them. 
Second  Nat.  Bank  of  Erie  v.  Georger, 
246  Fed.  517. 


7119 


4127] 


Pbivate  Coepokations 


[Ch.  56 


joinder  of  all  of  them  would  not  otherwise  be  necessary.**  It  is 
not  necessary  to  join  stockholders  who  are  beyond  the  jurisdiction 
of  the  court,  or  who  are  insolvent.** 

Whether  a  receiver,  trustee  in  bankruptcy  or  assignee  for  credr 
itors  may  join  all  delinquent  stockholders  as  defendants  in  a  single 
suit  in  equity  to  reach  unpaid  subscriptions  or  must  sue  them  sepa- 
rately in  actions  at  law  has  been  considered  in  a  previous  section.** 

As  against  an  objection  seasonably  and  properly  made,  the  corpo- 
ration itself  is  a  necessary  party  to  a  creditors'  suit  to  reach  un- 
paid subscriptions,*''  unless  it  is  beyond  the  jurisdiction  of  the  court,** 
or  has  been  dissolved.**  But  objection  to  its  nonjoinder  is  waived 
if  it  is  not  made  by  demurrer  or  answer."*     It  is  not  a  necessary 


84  Hatch  V.  Dana,  101  TJ.  S.  205, 
2.5  L.  Ed.  885;  Brundage  v.  Monu- 
mental Gald  &  Silver  Min.  Co.,  12  Ore. 
322,  7  Pac.  314;  Adler  v.  Milwaukee 
Patent  Brick  Mfg.  Co.,  13  "Wis.  57.  See 
also  Pierce  v.  Milwaukee  Const.  Co., 
38  Wis.  253. 

In  Patterson  v.  Lynde,  112  111.  196, 
it  was  held  that  in  equity  "it  is  in- 
dispensable that  the  corporation  (or  if 
it  has  ceased  to  exist,  all  its  stockhold- 
ers and  creditors)  should  be  before  the 
court. ' ' 

85  Second  Nat.  Bank  of  Erie  v. 
Georger,  246  Ped.  517 ;  Wilson  v.  Cali- 
fornia Wine  Co.,  95  Mich.  117,  54  N. 
W.  643. 

All  of  the  stockholders  need  not  be 
joined  as  defendants  in  an  action  by  a 
receiver  of  a  foreign  corporation  to 
enforce  a  stockholder's  liability  on 
his  unpaid  subscription.  Leman  v. 
MacLennan,  28  Ohio  Cir.  Ct.  137,  judg- 
ment aff'd  75  Ohio  St.  643,  80  N.  E. 
1129. 

86  See  §  4122,  supra. 

87  United  States.  Clinton  Mining  & 
Mineral  Co.  v.  Cochran,  247  Fed.  449; 
Walsh  v.  Memphis,  C.  &  N.  W.  E.  Co., 
2  MoCrary  156,  6  Fed.  797;  First  Nat. 
Bank  of  Hannibal  v.  Smith,  6  Fed.  215. 

Georgia.  King  v.  Sullivan,  93  Ga. 
621,  20  S.  E.  76. 

Illinois.  Patterson  v.  Lynde,  112  111. 
196. 


Indiana.  Indiana  Novelty  Mfg.  Co. 
v.  McGiU,  15  Ind.  App.  1,  43  N.  E. 
464. 

Mississippi.  Perkins  v.  Sanders,  56 
Miss.  733. 

New  Jersey.  Wetherbee  v.  Baker, 
35  N.  J.  Bq.  501. 

New  York.  Mann  v.  Pentz,  3  N.  T. 
415;  Brinckerhoff  v.  Brown,  7  Johns. 
Ch.  217,  226. 

Wisconsin.  Coleman  v.  White,  14 
Wis.  700,  80  Am.  Dee.  797;  Adler  v. 
Milwaukee  Patent  Brick  Mfg.  Co.,  13 
Wis.  57. 

•  If  only  part  of  the  stockholders  are 
joined,  the  corporation  is  an  indispen- 
sable party,  if  it  retains  its  corporate 
existence.  If  it  has  been  dissolved,  all 
the  stockholders  must  be  made  parties. 
Continental  Adjustment  Co.  v.  Cook, 
152  Fed.  652;  Patterson  v.  Lynde,  112 
111.  196. 

SSWalser  v.  Seligman,  21  Blatchf. 
130,  13  Fed.  415. 

89  Clinton  Mining  &  Mineral  Co.  v. 
Cochran,  247  Fed.  449.  See  also  Walser 
V.  Seligman,  21  Blatehf.  130,  13  Fed. 
415. 

90  Potter  V.  Dear,  95  Cal.  578,  30 
Pac.  777.  And  see  Wetherbee  v. 
Baker,  35  N.  J.  Eq.  501. 

"While  the  corporation  is  a  party 
to  the  suit,  it  is  not  an  indispensable 
party."  Blood  v.  Serena  Land  & 
Water  Co.,  150  Cal.  764,  89  Pac.  1090. 
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party  to  a  suit  by  a  trustee  in  bankruptcy  of  the  corporation,  how- 
ever, since  he  represents  it  and  stands  in  its  place.*' 

§  4128.  —  Joinder  sOad  splitting  of  causes  of  action.  A  judgment 
creditor  may  unite  in  the  same  action  a  claim  to  compel  stockhold- 
ers to  pay  up  their  subscriptions  and  a  claim  to  enforce  their  statui- 
toiy  liability  for  debts  of  the  corporation.^*  And  he  may  also  unite 
such  a  claim  -with  one  to  set  aside  fraudulent  conveyances  of  the 
corporate  property.  And  any  number  of  fraudulent  grantees  and 
stockholders  subject  as  such  for  unpaid  stock  may  be  joined  in  one 
biU.»3 

Since  the  liability  is  contractual,**  the  right  of  action  to  enforce 
"  it  is  indivisible  and  may  not  be  split.^  "Ownership  of  stock  is 
indeed  one  of  the  facts  essential  to  the  cause  of  action,  but  the 
number  of  shares  owned  is  not  material.  The  ownership  by  one 
person  of  different  shares  does  not  create  different  causes  of  action 
against  him,  but  the  number  of  shares  he  owns  simply  measures 
the  extent  of  his  liability.  The  contract  to  pay  the  debts  of  the 
corporation  is  the  foundation  of  the  action,  and,  as  that  contract  is 
single,  the  cause  of  action  upon  it  is  one  and  indivisible.  An  ac- 
tion upon  that  contract  and  the  enforcement  of  the  liability  appur- 
tenant to  it  upon  a  single  share  of  stock  would  necessarily  bar  a 
subsequent  action  between  the  same  parties  to  enforce  a  liability 
upon  any  other  shares,  under  the  familiar  rule  that  one  may  not 
split  his  cause  of  action."'*  But  it  has  been  held  that  a  creditor 
who  has  recovered  judgment  against  a  stockholder  for  the  amount 
unpaid  on  stock  subscribed  for  by  him  and  procured  satisfaction  of 
the  same  may  thereafter  sue  him  for  the  amount  due  on  stock  pur- 
chased by  him  from  another  without  violating  the  rule  against  splitting 
causes  of  action.  The  two  causes  of  action  are  based  on  different 
contracts  and  are  separate  and  distinct,  and  the  creditor  may  either 
join  them  in  a  single  action  or  bring  separate  actions  upon  each  of 
them.*'' 

91  Edwards   v.    Schillinger,  245   lU.  140  Fed.  385,  3  L.  E.  A.  (N.  S.)  954, 
231,  33  L.  R.  A.  (N.  S.)  895,  137  Am.  5  Ann.  Gas.  314,  certiorari  denied  199 
St.  Eep.  308,  91  N.  E.  1048,  aff'g  148  TI.  S.  607,  50  L.  Ed.  331  (mem.  dec.).' 
111.  App.  227.  96  Harrison  v.  Remington  Paper  Co., 

92  See  §  4229,  infra.  140  Fed..  385,  3  L.  E.  A.  (N.  S.)  954, 
98  Bellvdew  Cemetery  Co.  v.  Faulks,      5  Ann.  Cas.  314,  certiorari  denied  199 

—  Ala.  — ,  73  So.  927.  U.  S.  607,  50  L.  Ed.  331  (mem.  dec). 

94  See  §  4099,  supra.  97  Rogers  v.  Yoder,  198  Mo.  App.  27, 

95  Harrison  v.  Remington  Paper  Co.,      195  S.  W.  50. 
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§4129.  — Exhausting  legal  remedies  against  corporation;  judg- 
ment and  execution.  It  is  a  general  principle  in  relation  to  cred- 
itors' suits,  applicable,  of  course,  to  suits  by  creditors  of  corporations, 
that  a  creditor  cannot  maintain  a  bill  in  equity  to  reach  equitable 
assets  of  his  debtor,  and  subject  them  to  the  payment  of  his  claim, 
until  he  has  first  exhausted  his  legal  remedy ;  **  and  this  principle 
applies  where  a  creditor  sues  in  equity  to  reach  unpaid  subscriptions 
and  subject  them  to  the  payment  of  his  claim.**  As  a  general  rule, 
therefore,  a  creditor  of  a  corporation  cannot  maintain  such  a  suit  until 
he  has  recovered  a  judgment  against  the  corporation,  and  an  execu- 
tion thereon  has  been  returned  wholly  or  partly  unsatisfied,  unless 
he  shows  a  good  excuse.^ 


98  See  §  3206,  supra. 

99  Drennen  v.  Jenkins,  180  Ala.  261, 
60  So.  856;  Davis  v.-  Seott,  129  Ark. 
226,  195  S.  "W.  383;  Lester  v.  Bemis 
Lumber  Co.,  71  Ark.  379,  74  S.  W.  518; 
Fletcher  v.  Bank  of  Lonoke,  71  Ark.  1, 
69  S.  W.  580;  Merchants'  Mut.  Ad- 
justing Agency  v.  Davidson,  23  Cal. 
App.  274,  137  Pae.  1091;  Eolapp  v. 
Ogden  &  N.  W.  K.  Co.,  37  Utah  540, 
110  Pac.  364.  And  see  the  cases  cited 
in  the  following  notes. 

The  liability  of  a  stockholder  to  an- 
swer to  the  creditors  of  the  corpora- 
tion OT  their  representatives  for  the 
full  par  value  of  his  shares,  where 
they  have  been  issued  to  him  at  less 
than  par,  is  a  secondary  liability  only, 
analogous  to  that  of  a  guarantor,  and 
does  not  arise  until  default  of  the  cor- 
poration has  been  judicially  ascer- 
tained. Gilliu  V.  Sawyer,  93  Me.  151, 
44  Atl.  677. 

The  burden  orf  proof,  in  such  case, 
is  upon  creditors  to  show  the  exhaus- 
tion of  legal  remedies  as  against  the 
corporation.  Fletcher  v.  Bank  of 
Lopoke,  71  Ark.  1,  69  S.  W.  580. 

A  defense  that  the  creditors  have 
not  exhausted  their  legal  remedies  in- 
terposed by  certain  of  the  defendants 
in  such  a  suit  inures  to  the  benefit  of 
other  defendants  who  have  not  an- 
swered. Fletcher  v.  Bank  of  Lonoke, 
n  Ark.  1,  69  S.  W.  580. 


Where  the  creditor  recovers  a  judg- 
ment against  the  corporation  and  cer- 
tain other  persons,  a  showing  that  the 
corporation  was  insolvent,  so  as  to 
excuse  the  issuance  and  return  of  an 
execution  against  it,  is  not  sufficient 
without  a  showing  that  he  could  not 
have  made  his  judgment  out  of  the 
property  of  the  other  judgment  de- 
fendants. Burch  V.  Taylor,  1  Wash. 
245. 

As  to  the  necessity  for  exhausting 
the  legal  remedies  against  the  corpora- 
tion before  suing  to  enforce  a  statu- 
tory liability  of  stockholders  to  cred- 
itors, see  §  4129,  infra. 

1  United  States.  Hollins  v.  Brier- 
field  Coal  &  Iron  Co.,  150  U.  S.  371, 
37  L.  Ed.  1113;  Swan  Land  &  Cattle 
Co.  V.  Frank,  148  V.  S.  603,  37  L.  Ed. 
577;  National  Tube-Works  Co.  v.  Bal- 
lou,  146  U.  S.  517,  36  L.  Ed.  1070; 
Terry  v.  Anderson,  95  IT.  S.  628,  24 
L.  Ed.  365;  Ogilvie  v.  Knox  Ins.  Co., 
22  How.  380,  16  L.  Ed.  349;  New 
Hampshire  Sav.  Bank  v.  Eichey,  121 
Fed.  956;  Holmes  v.  Sherwood,  3  Mc- 
Crary  405,  16  Fed.  725;  Walser  v. 
Seligman,  13  Fed.  415. 

Alabama.  Code  1907,  §  3744;  Code 
1896,  §  823;  Drennen  v.  Jenkins,  180 
Ala.  261,  60  So.  856;  Dickinson  v. 
Traphagan,  147  Ala.  442,  41  So.  272; 
Vaughn  v.  Alabama  Nat.  Bank,  143 
Ala;  572,  5  Ann.  Cas.  665,  42  So.  64; 
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Where  the  insolvency  of  the  corporation  has  been  established  by 
the  recovery  of  a  judgment  by  the  creditors  instituting  the  suit  and 
a  return  of  no  property,  it  is  not  necessary  for  other  creditors,  who 
are  subsequently  joined  as  parties,  to  go  to  the  useless  expense  of 
reducing  their  claims  to  judgment  and  having  an  execution  returned.'' 

A  creditor  proves  that  he  has  exhausted  his  legal  remedy  by  in- 
troducing in  evidence  his  judgment  against  the  corporation,  with  the 
return  unsatisfied  of  the  execution  thereon.'  The  return  of  execution 
unsatisfied  is  conclusive  evidence  that  the  creditor  has  exhausted  his 
legal  remedy,  and  stockholders  cannot  avoid  its  effect  by  showing 

Montgomery  Iron  Works  v.  Capital 
City  Ins.  Co.,  137  Ala.  134,  34  86.  210 ; 
Harris  v.  Gateway  Land  Co.,  128  Ala. 
652,  29  So.  611. 

Arkansas.  Lester  v.  Bemis  Lumber 
Co.,  71  Ark.  379,  74  S.  W.  518. 

California.  Llewellyn  Iron  Works 
V.  Abbott  Kinney  Co.,  172  Cal.  210, 155 
Pae.  986;  Merchants'  Mut.  Adjusting 
Agency  v.  Davidson,  23  Cal.  App.  274, 
137  Pac.  1091, 

Delaware.  Eev.  Code  1915,  ^1965; 
John  W.  Cooney  Co.  v.  Arlington  Hotel 
Co.,  —  Del.  Ch.  — ,  101  Atl.  879.  ' 

Florida.  Knight  &  Wall  Co.  v. 
Tampa  Sand  Lime  Briek  Co.,  55  Fla. 
728,  46  So.  285. 

Georgia.  Tiehenor  v.  Williams 
Block  Pavement  Co.,  116  Ga.  303,  42 
S.  E.  505.     . 

Illinois.  Patterson  v.  Lynde,  112  111. 
J96;  Turner  Bros.  v.  Alabama  Min.  & 
Mfg.  Co.,  25  111.  App.  144. 

Kentucky.  Hanger  v.  Apperson,  168 
Ky.  609,  182  S.  W.  831. 

Maine.  Gillin  v.  Sawyer,  93  Me. 
151,  44  Atl.  677. 

Massachusetts..  E.  Eemington  & 
Sons  V.  Samana  Bay  Co.,  140  Mass. 
494,  5  N.  E.  292. 

Minnesota.  McConey  v.  Belton  Oil 
&  Gas  Co.,  97  Minn.  190,  106  N.  W. 
900;  Eule  v.  Omega  Stove  &  Grate  Co., 
64  Minn.  326,  67  N.  W.  60.' 

Mississippi.  Payne  v.  Bullaird,  23 
Miss.  88,  55  Am.  Dec.  74. 

Missouri.  Schiekle  v.  Watts,  94  Mo. 
410,  7  S.  W.  274.  -" 
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Montana.  King  v.  Pony  Gold  Min. 
Co.,  28  Mont.  74,  72  Pac.  309. 

New  Jersey.  Wetherbee  v.  Baker, 
35  N.  J.  Eq.  501. 

New  Mexico.  Albright  v.  Texas,  S. 
F  &  N.  R.  Co.,  8  N.  M.  422,  46  Pae. 
448. 

New  York.  The  statute  contains  an 
express  provision  to  this  effect..  Stur- 
ges  V.  Vanderbilt,  73  N.  Y,  384;  Grae- 
ber  V.  Ehrgott,  —  App.  Div.  — ,  169 
N.  Y.  Supp.  32;  Warth  v.  Moore  Blind 
Stitcher  &  Overseamer  Co.,  146  App. 
Div.  28,  130  N.  Y.  Supp.  748,  aff'd  207 
N.  Y.  673,  100  N.  E.  1135.  See  also 
§  4231  et  seq.,  infra.' 

Pennsylvania.  Driesbach  v.  Price, 
133  Pa.  St.  560,  19  Atl.  569. 

Tennessee.  Blake  v.  Hinkle,  10 
Yerg.  218. 

Utah.  Bolapp  v.  Ogden  &  N.  W.  E. 
Co.,  37  Utah  540,  110  Pac.  364. 

Washington.  Burch  v.  Taylor,  1 
Wash.  St.  245,  24  Pae.  438. 

Wisconsin.  Adler  v.  Milwaukee  Pat- 
ent Brick  Mfg.  Co.,  13  Wis.  57. 

As  to  the  necessity  for  exhausting 
the  legal  remedies  against  the  cor- 
poration before  suing  to  enforce  a 
statutory  liability  of  stockholders  to 
creditors,  see  §  4231  et  seq.,  infra. 

2  Williams  v.  Chamberlain,  29  Ky. 
L.  Bep.  606,  94  S.  W.  29.  See  also 
§  4231  et  seq.,  infra. 

SBaines  v.  Babcock,  95  Cal.  581, 
29  Am.  St.  Eep.  158,  30  Pac.  776,  27 
Pac.  674.  See  also  §  4231  et  seq., 
infra. 
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that  the  corporation  was  in  fact  the  owner  and  in  possession  of  a  large 
ajnount  of  personal  property  which  might  have  been  levied  upon.* 
Nor  ia  it  necessaiy  for  the  creditor  to  show  that  the  assets  of  the 
corporation  have  been  exhausted.* 

A  simple  contract  creditor  cannot  maintain  such  a  suit  ia  the  fed- 
eral courts,  although  a  statute  of  the  state  may  authorize  such  a 
proceeding  in  the  state  courts.® 

The  excuses  for  failure  to  comply  with  the  rule,'  and  questions 
relating  to  the  sufficiency  and  validity  of  the  judgment,  execution 
and  return,*  will  be  considered  in  subsequent  sections.' 

§4130.  — Conclusiveness  of  jud^^ment  against  corporation  as 
against  stockholders.  It  is  a  well-settled  rule  that  a  judgment  ren- 
dered by  a  court  of  competent  jurisdiction  is  conclusive,  in  the  ab- 
sence of  fraud  or  collusion,  against  the  parties  to  the  suit,  and  against 
all  persons  represented  by  the  parties ;  and  it  is  also  well  settled  that 
a  corporation  represents  its  stockholders  in  all  matters  within  the 
scope  of  its  coi^orate  powers  transacted  in  good  faith  by  its  officers. 
In  an  action  against  a  corporation  by  a  creditor,  the  stockholders 
are  represented  by  the  corporation,  within  this  principle;  and  it  fol- 
lows that  the  judgment  rendered  against  the  corporation  therein,  if 
the  court  has  jurisdiction,  is  conclusive  upon  the  stockholders,  in  the 
absence  of  fraud  or  collusion,  in  any  collateral  suits  or  proceedings 
against  them,  in  equity  or  at  law,  to  compel  payment  of  the  balance 
due  on  their  stock.  They  cannot  attack  the  judgment,  for  example, 
in  the  absence  of  fraud  or  collusion,  on  the  ground  that  the  corpora- 
tion was  not  indebted  to  the  creditor  in  whose  favor  it  has  been  ren- 
dered,® or  on  the  ground  that  the  alleged  indebtedness  arose  out  of 

4Baines  v.  Babcock,  95  Cal.  581,  29  Kentucky  River  Nav.  Co.,  15  Fed.  353; 

Am.  St.  Rep.  158,  30  Pae.  776,  27  Pac.  Marsh  v.  Burroughs,  1  Woods  463,  Fed. 

674.     See  also  Jones  v.  Green,  1  Wall.  C'as.  No.  9,112. 

(U.  S.)  330,  17  L.  Ed.  553.  Alabama.    Semple  v.  Glenn,  91  Ala. 

6  Calder  v.  Calder  Packing  Co.,  160  245,  24  Am.  St.  Rep.  894,  9  So.  265, 

111.  App.  620.  6  So.  46;  Lehman,  Durr  &  Co.  v.  Glenn, 

6  HoUins  V.  Brierfield  Coal  &  Iron  87  Ala.  618,  6  So.  44.' 

Co.,  150  TJ.  S.  371,  37  L.  Ed.  1113.  CaUfomia.     Baines  v.  Babcock,  95 

7  See   §  4232,  infra.  Cal.  581,  29  Am.  St.  Rep.  158,  30  Pac. 

8  See   §  4233,  infra.  776,  27  Pac.  674;  Tatum  v.  Rosenthal, 

9  United  States.  Coe  v.  Armour  Fer-  95  Cal.  129,  29  Am.  St.  Eep.  97,  30 
tilizer  Works,  237  V.  S.  413,  59  L.  Ed.  Pac.  136.     ■ 

1027,  rev'g  judgment   71  Fla.   89,  71  Oolorado.        See      Montgomery      v. 

So.  374,  63  Fla.  64,  58  So.  231;  Hen-  Whitehead,  40  Colo.  320,  11  L.  R.  A, 

driekson    v.    Bradley,    85    Fed.    508 ;  (N.  S.)   230,  90  Pac.  509. 

Glenn  V.  Springs,  26  Fed.  494;  Bisset.v.  Georgia.     Wheatley  v.   Glover,  125 
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an  ultra  vires  transaction,  etc.^"     This  principle  applies  to  stock- 
holders who  are  residents  of  other  states.^^ 

The  judgment  may  be  attacked  by  stockholders  for  want  of  juris- 
diction, or  for  fraud  or  collusion  between  the  officers  of  the  corpora- 
tion and  the  creditor,^^  nor  does  it  conclude  them  as  to  defenses 


Ga.  710,  54  S.  E.  626.    See  also  Harrell  Compare,   however,  Doak  v.   Stahl- 


V.  Blount,  112  6a.  711,  38  S.  E. 

lUmois.  Singer  v.  Hutchinson,  183 
111.  606,  75  Am.  St.  Rep.  133,  56  N.  E. 
388,  aff'g  83  111.  App.  675;  Cohen  v. 
Toy  Gun  Mfg.  Co.,  172  111.  App.  330. 

Kansas.  Ball  v.  Beese,  58  Kan.  614, 
62  Am.  St.  Eep.  638,  50  Pac.  875. 

Maine.  Barron  v. .  Paine,  83  Me. 
312,  22  Atl.  218, 

Maryland.  Hambleton  v.  Glenn,  72 
Md.  351,  20  Atl.  121;  Glenn  v.  Wil- 
liams, 60  Md.  93.  But  see  Williams  v. 
Watters,  97  Md.  113,  54  Atl.  767,  con- 
struing a"  statute  of  Virginia. 

Michigan.  McBryan  v.  Universal 
Elevator  Co.,  130  Mich.  Ill,  97  Am. 
St.  Eep.  453,  89  N.  W.  683;  Mutual 
Fire  Ins.  Co.  v.  Phoenix  Furniture  Co., 
108  Mich.  170,  34  L.  R.  A.  694,  62  Am. 
St.  Eep.  693,  66  K.  W.  1095. 

Minnesota.  Holland  v.  Duluth  Iron 
Mining  &  Development  Co.,  65  Minn. 
f.24,  60  Am.  St.  Eep.  480,  68  N.  W. 
50. 

Missouri.  Nichols  v.  Stevens,  123 
Mo.  96,  45  Am.  St.  Rep.  514,  27  S.  W. 
613,  25  S.  W.  578. 

New  York.  Stephens  v.  Fox,  83  N. 
Y.  313.  And  see  Beardsley  v.  John- 
son, 121  N.  Y.  224,  24  N.  E.  380. 
Compare  Hastings  v.  Drew,  76  N.  Y. 
9. 

Ohio.  Bank  of  Wooster  v.  Stev- 
ens, 1  Ohio  St.  233;  Henry  v.  Vermil- 
lion &  A.  R.  Co.,  17  Ohio  187. 

Oregon.  Robinson  v.  Phegley,  84 
Ore.  124,  163  Pac.  1166;  Hawking  v. 
Citizens '  Inv.  Co.,  38  Ore.  544,  64  Pac. 
320;  Saylor  v.  Commonwealth  Invest- 
ment &  Banking  Co.,  38  Ore.  204,  62 
Pac.  652. 


man   (Tenn.  Ch.  App.),  58  S.  W.  741. 

As  to  the  eanelusiveness  of  a  call  or 
assessment  in  a  suit  to  collect  the 
same,  see  §  4120,  supra. 

As  to  the  conclusiveness  of  a  judg- 
ment against  the  corporation  in  a 
suit  against  stockholders  to  enforce 
their  statutory  liability,  see  §  4236, 
infra. 

lOBaines  v.  Babcack,  95  Gal.  581, 
29  Am.  St.  Rep.  158,  30  Pac.  776,  27 
Pac.  674;  Cohen  v.  Toy  Gun  Mfg.  Co., 
172  111.  App.  330. 

11  Glenn  v.  Liggett,  135  TJ.  S.  533, 
34  L.  Ed.  262;  Hawkins  v.  Glenn,  131 
U.  S.  319,  33  L.  Ed.  184;  Semple  v. 
Glenn,  91  Ala.  245,  24  Am.  St.  Rep. 
894,  9  So.  265,  6  So.  46;  Mutual  Fire 
Ins.  Co.  V.  Phcsnix  Furniture  Co.,  108 
Mich.  170,  34  L.  R.  A.  694,  62  Am. 
St.  Rep.  693,  66  N.  W.  1095. 

See  also  §4251,  infra.. 

12  United  States.  Coe  v.  Armour 
Fertilizer  Works,  237  U.  S.  413,  59  L. 
Ed.  1027,  rev'g  judgment  71  Fla.  89, 
71  So.  374,  63  Fla.  64,  58  So.  231; 
Bissit  V.  Kentucky  River  Nav.  Co., 
15  Fed.  353. 

California.  See  Robinson  v.  Blood, 
151  Cal.  504,  91  Pac.  258,  where  a 
judgment  was  held  not  to  be  void  for 
want   of  jurisdiction  or  fraud. 

Michigan.  McBryan  v.  Universal 
Elevator  Co.,  130  Mich.  Ill,  97  Am. 
St.  Rep.  453,  89  N.  W.  683. 

Missouri.  Missouri  Valley  Trust 
Co.  V.  St.  Joseplh,  P.  &  K.  C.  R.  Co., 
162  Mo.  App.  158,  144  S.  W.  511. 
Compare  Nichols  v.  Stevens,  123  Mo. 
96,  45  Am.  St.  Rep.  514,  25  S.  W.  578. 

Oregon.     Robinson   v.   Phegley,   84 
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which  are  personal  to  themselves. ^^  "It  may  be  conceded,"  said  the 
Federal  Supreme  Court,  "that  a  judgment  recovered  against  a  cor- 
poration, without  fraud  or  collusion,  in  a  court  having  jurisdiction 
over  the  subject-matter  and  the  party,  may  consistently  with  the 
Fourteenth  Amendment  be  treated  as  concluding  the  stockholder 
respecting  the  existence  and  amount  of  the  indebtedness  so  adjudged. 
But  before  a  third  party's  property  may  be  taken  to  pay  that  in- 
debtedness upon  the  ground  that  he  is  a  stockholder  and  indebted 
to  the  corporation,  for  an  unpaid  subscription,  he  is  entitled,  upon 
the  most  fundamental  principles,  to  a  day  in  court  and  a  hearing 
upon  such  questions  as  whether  the  judgment  is  void  or  voidable 
for  want  of  jurisdiction  or  fraud,  whether  he  is  a  stockholder  and 
indebted,  and  other  defenses  personal  to  himself. ' '  ^* 

§  4131.  —  Enf  orcio^  liability  ia  other  states.  Since  the  liability  is 
contractual,!^  it  may  be  enforced  in  any  state  where  jurisdiction  of 
the  stockholder  may  be  obtained.^* 


Ore.  124,  163  Pae. '  1166 ;  Saylor  v. 
Commonwealth  Investment  &  Banking 
Co.,  38  Ore.  204,  62  Pac.  652. 

Texas.  Nesom  v.  City  Nat.  Bank, 
—  Tex.  Civ.  App.  — ,  174  S.  W.  715. 

Utah.  "Wilson  v.  Kiesel,  9  Utah  397, 
35  Pac.  488. 

See  other  cas.es  in  the  note  preced- 
ing. . 

Compare  Hambleton  v.  Glenn,  72 
Md.  351,  20  Atl.  121. 

See  also  Stanton  v.  Gilpin,  38  Wash. 
191,  80  Pac.  290,  where  it  was  held 
that  a  stockholder  might  procure  the 
vacation  of  a  judgment  rendered 
against  a  corporation  on  service  upon 
a  trustee  after  his  connection  with 
the  corporation  had  ended  and  the 
corporation  had  ceased  to  do  business. 

A  stockholder  who  negotiated  a  sale ' 
of  the  judgment  to  the  person  who 
seeks  to  enforce  the  same  against  him 
is  not  estopped  to  set  up  that  it  is 
void  for  want  of  jurisdiction  where 
he  was  ignorant  of  that  fact  at  the 
time.  Missouri  "Valley  Trust  Co.  v. 
St.  Joseph,  P.  &  K.  0.  R.  Co.,  162 
Mo.  App.  158,  144  S.  "W.  511. 

There  is  no  presumption  in  favor  of 


the  regularity  and  validity  of  a  judg- 
ment entered  by  the  clerk  of  a  court 
of  another  state  in  vacation,  and  puch 
a  judgment  cannot  be  made  the  basis 
of  an  action  against  a  stockholder 
without  proof  of  statutory  authority 
for  its  rendition  in  that  manner. 
Sehroeder  v.  Edwards,  267  Mo.  459, 
184   S.  "W.  108. 

See  also  §  4235,  infra. 

13  Coe  V.  Armour  Fertilizer  "Works, 
237  U.  S.  413,  59  L.  Ed.  1027,  rev'g 
judgment  71  Pla.  89,  71  So.  374,  63 
Fla.  64,  58  So.  231. 

See  also  §  4236,  infra. 

14  Coe  V.  Armour  Fertilizer  "Works, 
237  U.  S.  413,  59  L.  Ed.  1027,  rev'g 
judgment  71  Fla.  89,  71  So.  374,  63 
Fla.  64,  58  So.  231. 

IB  See  §4099,  supra. 

16  United  States.  National  Tube 
Works  Co.  V.  Ballou,  146  V.  S.  517, 
36  L.  Ed.  1070. 

CaJifomia.  Daggett  v.  Southwest 
Packing  Co.,  155  Cal.  762,  103  Pac. 
204. 

Kentucky".  Williams  v.  Chamber- 
lain, 29  Ky.  L.  Rep.  606,  94  S.  W.  29. 

Minnesota..      Randall    Printing    Co. 


7126 


Ch.  56] 


Stock  and  Stockholdees 


[§  4131 


A  receiver  is  an  officer  of  the  court  which  appoints  him,  and  pos- 
sesses no  right  or  authority  beyond  the  jurisdictional  limits  of  that 
court.  Hence,  in  the  absence  of  a  conveyance  or  a  statute  vesting 
the  property  of  the  corporation  in  him,  he  has  no  absolute  right  to  in- 
stitute suit  to  enforce  the  liability  of -stockholders  on  their  subscrip- 
tions in  any  other  state,^'  nor  can  the  court  appointing  him  give  him 
the  right  to  do  so.^*    A  receiver,  or  other  person  having  similar  duties 


V.  Sanitas  Mineral  Water  Co.,  120 
Minn.  268,  43  L.  E.  A.  (N.  S.)  706, 
139  N.  "W.  606;  Eule  v.  Omega  Stove 
&  Grate  Co.,  64  Minn.  326,  67  N.  W. 
60. 

New  Jersey.  MeDermott  v.  Wood- 
house,  87  N.  J.  Eq.  124,  99  Atl.  103. 

New  York.  Stoddard  v.  Lum,  159 
N.  Y.  265,  45  L.  E.  A.  551,  70  Am.  St. 
Eep.  541,  53  N.  E.  1108,  rev'g  32  App. 
Div.  565,  53  N.  Y.  Supp.  607;  MeNelus 
V.  Stillman,  172  App.  Div.  307,  158 
N.  Y.  Supp.  428. 

Tennessee.  Sullivan  v.  Farnsworth, 
132  Tenn.  691,  179  S.  W.  317. 

Utah.  Crofoot  v.  Thatcher,  19  Utah 
212,  75  Am.  St,  Eep.  725,  57  Pae.  171. 

Virginia.  Mountain  Lake  La'nd  Co. 
v.  Blair,  109  Va.  147,  63  So.  751. 

A  receiver  will  not  be  appointed 
for  an  insolvent  foreign  corporation 
at  the  instance  of  a  judgment  creditor 
for  the  purpose  of  collecting  unpaid 
subscriptions  of  stockholders  residing 
at  the  corporation's  domicile,  in  the 
absence  of  a  showing  in  the  pleadings 
that  the  creditor  could  not  himself 
maintain  an  action  there  for  that  pur- 
pose. Porsell  V.  Pittsburg  &  M.  Cop- 
per Co.,  42  Mont.  412,  113  Pae.  479. 

An  Illinois  court  has  jurisdiction  of 
a  suit  in  equity  by  the  trustee  in 
bankruptcy  of  a  foreign  corporation 
against  resident  stockholders  to  set 
aside  a  fraudulent  dividend  applied 
ill  payment  of  their  subscriptions  and 
to  recover  the  amount  unpaid  on  such 
subscriptions,  where  the  bill  alleges  a 
specific  promise  on  the  part  of  the 
defendants  to  pay  the  unpaid  balance, 
and  the  stockhclders  residing  in  the 


state  of  the  corporation's  domicile  are 
insolvent. .  Edwards  v.  Schillinger, 
245  ni.  231,  33  L.  E.  A.  (N.  S.)  895, 
137  Am.  St.  Eep.  308,  91  N.  E.  1048, 
aff'g  148  111.  App.  227. 

Of  course  the  action  must  be 
brought  against  the  stockholder  in  the 
state  where,  he  resides,  since  a  judg- 
ment in  personam  can  only  be  had 
upon  persomal  service.  MeDermott  v. 
Woodhouse,  87  N.  J.  Eq.  124,  99  Atl. 
103. 

That  an  •  assessment  against  delin- 
quent stockholders  can  only  be  made 
by  a  court  of  the  state  of  the  corpo- 
ration 's  domicile,  see  §  4119,  supra. 

As  to  the  right  to  enforce  a  statu- 
tory liability  in  other  states,  see 
§  4247  et  seq.,  infra. 

ITUnited  States.  Covell  v.  Fow- 
ler, 1^4  Fed.  535;  Great  Western 
Min.  &  Mfg.  Co.  V.  Harris,  128  Fed. 
321,  rey'g  judgment  111  Fed.  38. 

Maryland.  Castleman  v.  Temple- 
man,  87  Md.  546,  41  L.  E.  A.  367,  67 
Am.  St.  Eep.  363,  40  Atl.  275. 

Ohio.  Leman  v.  MacLennan,  28 
Ohio  Cir.  Ct.  137,  aff'd  75  Ohio  St. 
643,  80  N.  E.  1129. 

Texas.  Nesom  v.  City  Nat.  Bank, 
—  Tex.  Civ.  App.  ~,  174  S.  W.  715. 

Wisconsin.  Parker  v.  Stoughton 
Mill  Co.,  91  Wis.  174,  51  Am.  St.  Eep. 
881,  64  N.  W.  751. 

That  he  has  no  right  to  sue  in  other 
states  to  enforce  a  statutory  liability, 
see  §'4252,  infra. 

18  Leman  v.  MacLennan,  28  Ohio 
Cir.  Ct.  137,  aff'd  75  Ohio  St.  643,  80 
N.  E;  1129. 
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under  any  other  name,  may,  however,  become  vested  with  title  by 
statute,  and  in  such  ease  he  may  institute  action  in  a  foreign  state.^' 
So  an  assignee  or  trustee  for  the  benefit  of  creditors  having  title  to 
the  unpaid  subscriptions  under  a  deed  of  assignment  or  trust  may 
sue  wherever  the  subscribers  may  be  found.^"  And  generally  a  re- 
ceiver 2^  or  assignee  for  the  benefit  of  creditors  **  will  be  permitted, 
upon  principles  of  comity,  to  maintain  action  in  his  own  name  against 
a  stockholder  to  carry  out  the  purposes  of  the  appointment  of  such 
receiver,  where  the  local  policy  and  the  rights  of  resident  creditors 
are  not  interfered  with  or  improperly  prejudiced. 


19  Fish  V.  Smith,  73  Conn.  377,  84 
Am.  St.  Rep.  161,  47  Atl.  711,  where 
it  was  held  that  under  the  statute  the 
subscriber  in  effect  promised  to  pay 
to  the  receiver  in  case  one  was  ap- 
pointed, so  that  he  had  a  right  to  sue 
as  substituted  promisee.  Metropoli- 
tan Coach  Co.  V.  Freund,  42  App. 
Gas.  (D.  C.)  283.  See  also  Great 
Western  Min.  &  Mfg.  Co.  v.  Harris, 
128  Fed.  321,  rev  'g  judgment  111  Fed. 
38;  Parker  v.  Stoughton  Mill  Co.,  91 
Wis.  174,  51  Am.  St.  Bep.  881,  64  N. 
W.  751. 

See  also  §  4252,  infra. 

20  Glenn  v.  Soule,  22  Fed.  417;  Sem- 
ple  V.  Glenn,  91  Ala.  245,  24  Am.  St. 
Eep.  894,  9  So.  265,  6  So.  46;  Glenn  v. 
Williams,  60  Md.  93;  Stoddard  v.  Lum, 
159  N.  Y.  265,  45  L.  R.  A.  551,  70  Am. 
St.  Eep.  541,  53  N.  E.  1108,  rev'g  32 
N.  Y.  App.  Div.  565,  53  N.  Y.  Supp. 
607.  See  also  Glenn  v.  Liggett,  135  U. 
S.  533,  34  L.  Ed.  262;  Hawkins  v. 
Glenn,  131  U.  S.  319,  33  L.  Ed.  184; 
Foote  V.  Glenn,  52  Fed.  529;  Liggett 
V.  Glenn,  51  Fed.  381,  rev'g  judgment 
47  Fed.  472;  Lehman,  Durr  &  Co.  v. 
Glenn,  87  Ala.  618,  6  So.  44. 

This  is  true  of  a  substituted  trustee 
appointed  by  a  court  of  equity,  al- 
though he  is  also  given  the  powers  of 
a,  receiver  and  is  required  to  give 
bond  and  to  account  to  the  court. 
Glenn  v.  Soule,  22  Fed.  417. 

See  also  §  4252,  infra. 

21United  States.  Chandler  v.  Sid- 
dle,  3  Dill.  477,  Fed.  Cas.  No.  2,594. 


Illinois.  Patterson  v.  Lynde,  112 
HI.  196. 

Maryland.  Castleman  v.  Temple, 
man,  87  Md.  546,  41  L.  R.  A.  "367,  67 
Am.  St.  Eep.  363,  40  Atl.  275. 

Michigan.  See  Mutual  Fire  Ins.  Co. 
v.  Phoenix  Furniture  Co.,  108  Mich. 
170,  34  L.  E.  A.  694,  62  Am.  St.  Eep. 
693,  66  N.  W.  1095. 

New  Jersey.  See  Swing  v.  Consol- 
idated Fruit  Jar  Co.,  74  N.  J.  L.  145, 
63  Atl.  899. 

New  York.  Stoddard  v.  Lum,  159 
N.  Y.  265,  45  L.  R.  A.  551,  70  Am.  St. 
Eep.  541,  53  N.  E.  1108;  Dayton  v. 
Borst,  31  N.  Y.  435. 

Tennessee.  See  Sullivan  v.  Farns- 
worth,  132  Tenn.  691,  179  S.  W.  317. 

Utah.  See  Crofoot  v.  Thatcher,  19 
Utah  212,  75  Am.  St.  Rep.  725,  57 
Pac.  171. 

Wisconsin.  See  Parker  v.  Stough- 
ton Mill  Co.,  97  Wis.  74,  51  Am.  St. 
Eep.  881,  64  N.  W.  751. 

See  Philadelphia  &  Gulf  S.  S.  Co. 
V.  Soefang,  59  Pa.  Super.  Ct.  429,  and 
Philadelphia  &  Gulf  S.  S.  Co.  v.  Clark, 
59  Pa.  Super.  Ct.  415,  where  a  receiv- 
er of  a  Delaware  corporation,  appoint- 
ed by  a  federal  court  in  Pennsyl- 
vania, which  directed  him  to  institute 
suits  to  collect  unpaid  subscriptions, 
maintained  suits  for  that  purpose  in 
the  courts  erf  Pennsylvania-. 

See  also  §  4252,  infra. 

22  Stoddard  v.  Lum,  159  N.  Y.  265, 
45  L.  R.  A.  551,  70  Am.  St.  Eep.  541, 
53  N.  E.  1108. 
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§  4132.  Set-off  of  debts  due  to  stockholders.  When  a  stockholder 
is  indebted  to  a  corporation  for  a  baleince  on  his  stock,  and  also  has 
a  valid  claim  against  the  corporation,  he  may  set  off  his  claim  against 
his  liability,  provided  the  corporation  is  not  insolvent,  and  payment 
for  the  stock  is  not  necessary  to  satisfy  the  claims  of  other  creditors.*^ 
If  the  corporation  allows  such  a  set-off  when  it  is  solvent,  and  after- 
wards becomes  insolvent,  creditors  cannot  hold  the  stockholder 
liable.**  It  is  well  settled,  however,  in  most  jurisdictions,  that  when 
a  corporation  is  known  to  be  insolvent,  stockholders  who  are  also 
creditors  cannot  set  off  the  debts  due  them  from  the  corporation 
against  their  liability  for  their  stock,  and, thus  obtain  a  preference 
over  the  other  creditors;  but  they  must  pay  the  full  amount  due  on 
their  stock,  and  then  come  in  and  share  pro  rata  with  the  other 
creditors.^ 


23  See  §  661,  supra. 

24  See  §3515,  supra. 

85  United  States.  Seovill  v.  Thayer, 
105  U.  S.  143,  26  L.  Ed.  968;  Seam- 
mon  V.  Kimball,  92  IT.  S.  362,  23  L. 
Ed.  483;  Sawyer  v.  Hoag,  17  Wall. 
610,  21  L.  Ed.  731;  Eidelity  Trust  Co. 
V.  Wa^hington-Oregem  Corporation, 
217  Fed.  588;  In  re  Howe  Mfg.  Co., 
193  Fed.  524;  Babbitt  v.  Bead,  173 
Fed.  712;  Bausman  v.  Kinnear,  79 
Fed.  172,  rev'g  73  Fed.  69. 

California.  See  Welch  v.  Sargent, 
127  Cal.  72,  59  Pac.  319. 

Colorado.  Colorado  Fuel  &  Iron  Co 
V.  Sedalia  Smelting  Co.,  13  Colo.  App. 
474,  59  Pac.  222. 

Delaware.  John  W.  Cooney  Co.  v, 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl.  879. 

Georgia.  Bailey  v.  Anderson,  142 
Ga.  11,  82  S.  E.  290;  Wilkinson  v.  Ber- 
tock.  111  Ga.  187,  36  S.  E.  623. 

lUiuois.  Calder  v.  Calder  Packing 
Co.,  160  111.  App.  620. 

Indiana.  Indiana  Novelty  Mfg.  Co. 
V.  MeGill,  15  Ind.  App.  1,  43  N.  E. 
464. 

Iowa.  Merrill  v.  Timbrell,  123  Iowa 
375,  98  N.  W.  879;  Boulton  Carbom  Co. 
V.  Mills,  78  Iowa  460,  5  L.  E.  A.  649, 
43  N.  W.  290;  Singer  v.  Given,  61 
Iowa  93,  15  N.  W.  858. 


Massachusetts.  Everett  v.  Foster, 
223  Mass.  553,  112  N.  E.  239. 

Michigan.  TJtiea  Fire  Alarm  Tel. 
Co.  V.  Waggoner  Watchman  Clock  Co., 
166  Mich.  618,  132  N.  W.  502. 

IVOnnesota.  Richardson  v.  Merritt, 
74  Minn.  354,  77  N.  W.  234;  407,  968. 

Nebraska.  Wyman  v.  Williams,  53 
Neb.  670,  74  N.  W.  48. 

Nevada.  Thompson  v.  Eeno  Sav. 
Bank,  19  Nev.  103,  3  Am.  St.  Kep.  797, 
7  Pac.  68. 

New  Jersey.  Holcombe  v.  Trenton 
White  City  Co.,  80  N.  J.  Eq.  122,  82 
Atl.  618,  afe'd  82  N.  J.  Eq.  364,  91 
Atl.  1069;  See  v.  Heppenheimer,  69  N. 
J.  Eq.  36,  61  Atl.  843;  Hebberd  v. 
Southwestern  Land  &  Cattle  Co.,  55 
N.  J.  Eq.  18,  36  Atl.  122;  Williams  v. 
Traphagan,  38  N.  J.  Eq.  57. 

New  York.  Lawrencfe  v.  Nelson,  21 
N.  Y.  158. 

North  Carolina.  Whitlock  v.  Alex- 
ander, 160  N.  C.  465,  76  S.  E.  538. 

Pennsylvania.  Long  v.  Penn  Ins. 
Co.,  6  Pa.  St.  421. 

South  Carolina.  Efird  v.  Piedmont 
Land  Improvement  &  Investment  Co., 
55  8.  C.  78,  32  S.  E.  758,  897. 

Texas.  Mathis  v.  Pridham,  1  Tex. 
Civ.  App.  58,  20  S.  W.  1015. 

Washington.  Murphy  v.  Panton,  96 
Wash.  637,  165  Pac.  1074. 
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This  rule  has  been  based  on  the  ground  that  "the  capital  stock  of 
a  corporation,  especially  its  unpaid  subscriptions,  is  a  trust  fund  for 
the  benefit  of  the  general  creditors  of  the  corporation "  -^^^  and  also 
on  the  ground  that  when  persons  deal  with  a  corporation,  they  have  a 
right  to  assume  that  the  capital  stock  has  been  or  will  be  paid  in,  so 
that  it  will  be  available  for  the  payment  of  their  claims,  and  it  would 
operate  as  a  fraud  upon  them  to  allow  stockholders,  instead  of  paj 
ing  this  fund  into  the  treasury  of  the  corporation,  to  wait  until  thb 
corporation  becomes  insolvent,  and  then  appropriate  what  they  owe 
to  their  own  claims  against  the  corporation,  to  the  exclusion  of  the 
other  creditors.^''  "To  apply  such  an  unpaid  subscription  as  a  set-off 
to  an  ordinary  claim  held  by  the  subscriber  against  the  corporation 
would  be  to  appropriate  the  rights  of  the  other  creditors  in  the  sub- 
scription debt  to  the  exclusive  benefit  of  the  person  owing  it;  or,  or 
the  other  hand,  it  might,  as  respects  his  co-stockholders,  subject  him 
to  the  payment  of  more  than  his  ratable  share  of  the  bankrupt's 
debts. ' '  **  Another  reason  sometimes  given  is  that  the  debts  are  not 
mutual  or  in  the  same  right. ^® 


England.  Black  &  Co.  's  Case,  8  Ch. 
App.  254;'Grissell's  Case,  1  Ch.  App. 
528;  Mudford's  Ca^e,  14  Ch.  Div.  634; 
Gill's  Case,  12  Ch.  Div.  755;  Barnett's 
Case,  L.  R.  19  Eq.  449;  Calisher's 
Case,  L.  E.  5  Eq.  214. 

The  allowance  of  a  claim  in  bank- 
ruptcy proceedings  will  not  be  recon- 
sidered so  as  to  permit  the  liability 
of  the  claimant  as  a  stockholder  to  be 
set  off  against  it.  In  re  Howe  Mfg. 
Co.,  193  Fed.  524. 

As  again.Bt  creditors  of  an  insolvent 
corporation,  an  agreement  by  the  di- 
rectors to  allow  debts  due  by  it  to 
certain  of  the  directors  to  be  applied 
on  the  unpaid  portion  of  their  stock 
is  void.  Wyman  v.  Williams,  53  Neb. 
670,  74  N.  W.  48. 

As  to  the  right  of  set-off  in  actions 
to  enforce  the  statutory  liability  of 
stockholders,  see   §  4245,  infra. 

26  Sawyer  v.  Hoag,  17  Wall.  (IT.  S.) 
610,  21  L.  Ed.  731;  Kiskadden  v. 
eteinle,  203  Eed.  375;  Bausman  v. 
Kinnear,  79  Eed.  172,  rev'g  73  Fed. 
69.  See  also  Indiana  Novelty  Mfg. 
Co.  V.  McGiU,  15  Ind.  App.  1,  43  N. 


E.  464.     And  see  eases  cited  in  the 
preceding  note. 

27  Indiana  Novelty  Mfg.  Co.  v.  Mc- 
Gill,  15  Ind.  App.  1,  43  N.  B.  464. 

28  Kiskadden  v.  Steinle,  203  Fed. 
375. 

29 ' '  The  reason  usually  assigned  for 
this  rule  is  that  the  debt  owing  by 
the  stockholder  to  the  corporation 
after  insolvency  and  that  owing  from 
the  corporation  to  him  are  not  in  the 
same  right,  the  former  being  a  debt 
payable  to  a  trust  fund."  Bausman 
V.  Kinnear,  79  Fed.  172,  rev'g  73 
Fed.  69. 

There  is  no  right  of  set-off  where 
the  liability  is  enforced  by  a  receiver, 
since  the  receiver  represents  the  cred- 
itors and  hence  the  debtor  and  cred- 
itor do  not  claim  in  the  same  right. 
Whitlock  V.  Alexander,  160  N.  C.  465, 
76  S.  E.  538. 

A  stockholder  who  is  also  a  cred- 
itor is  noi;  entitled  to  a  set-off  as 
against  the  corporation's  trustee  in 
bankruptcy,  since  there  ia  no  mutual 
debt  or  credit  between  the  stockholder 
and  the  estate.    Babbitt  v.  Bead,  173 
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Some  courts  have  held  that  this  rule  does  .not  apply  when  a  single 
creditor  sues  a  stockholder  at  law,  as  authorized  by  a  statute,  and 
that  in  such  a  case  he  may  plead  as  a  counterclaim  a  debt  due  to 
him  from  the  corporation.'"  And  the  right  of  set-off  has  also  been 
held  to  exist  in  a  suit  in  equity  brought  by  one  or  more  creditors 
against  several  stockholders,  where  it  is  not  sought  to  obtain  an  ac- 
counting in  behalf  of  all  the  creditors  •against  all  the  stockholders 
nor  to  have  the  assets  of  the  corporation  collected  and  distributed 
pro  rata  under  a  decree  of  the  court.'*    The  right  has  also  been  held 


Fed.  712.  In  such  case  the  debts  are 
not  mutual  nor  in  same  right.  In  re 
Howe  Mfg.  Co.,  193  Fed.  524. 

See  also  §  4245,  infra. 

30  Indiana  Novelty  Mfg.  Co.  v.  Mc- 
Gill,  15  Ind.  App.  1,  43  N.  E.  464.  See 
also  Turner  v.  Fidelity  Loan  Concern, 
2  Cal.  App.  122,  83  Pae.  62,  70;  Wil- 
kinson V.  Bertoek,  111  Ga.  187,  36 
S.  E.  623. 

This  is  true  in  a  statutory  pro- 
ceeding for  an  execution  against  a 
shareholder.  Eood  v.  Crocus  Hill  Min. 
Co.,  157  Mo.  App.  405,  139  S.  "W.  222; 
Austin  Powder  Co.  v.  Commercial 
Lead  Co.,  134  Mo.  App.  183,  114  S.  "W. 
67;  Stinebaker  v.  National  Eestaurant 
Co.;  133  Mo.  App.  250,  113  8.  W.  237. 

In  an  action  on  a  non-negotiable 
note,  given  for  a  stock  subscription, 
by  a  corporate  creditor  ta  whom  it 
has  been  assigned  by  the  corporation 
as  collateral  security  for  an  existing 
past  due  indebtedness,  the  maker  may 
set  ofE  a  debt  due  him  from  the  cor- 
poration. Indiana  Novelty  Mfg.  Co. 
V.  McGiil,  15  Ind.  App.  1,  43  N.  E. 
464. 

In  Stinebaker  v.  National  Eestau- 
rant Co.,  133  Mo.  App.  250,  113  S.  W. 
£37,  the  evidence  was  held  to  sus- 
tain a  finding  that  money  to  pay  cer- 
tain, corporate  debts  was  advanced  by 
a  stockholder  with  the  knowledge  and 
consent  of  the  managing  officers  of 
the  company,  and  that  such  advances 
were  treated  by  them  as  creating  an 
indebtedness  of  the  company  to  him. 

See  also  §  4245,  infra. 


31  Shields  v.  Hobart,  172  Mo.  491, 
95  Am.  St.  Eep.  529,  72  S.  W.  669; 
Austin  Powder  Co.  v.  Commercial  Lead 
Co.,  134  Mo.  App.  183,  114  8.  W.  67. 

"If  a  defunct  corporation  is  in- 
debted to  a  holder  of  unpaid  shares, 
the  latter  shoujd  en;joy  the  same  facil- 
ities for  obtaining  satisfaction  of  his 
debt  any  other  creditor  has,  and  not 
be  discriminated  against  by  permit- 
ting a  judgment  creditor  to  collect  his 
demand  in  full  out  of  the  sharehold- 
er's liability  on  his  shares.  The  two 
kinds  of  creditors  are  put  on  an 
equal  footing  as  regards  obtaining 
priority  of  satisfaction  out  of  the  as- 
sets of  the  company,  and  their  suc- 
cess made  to  depend  on  their  com- 
parative diligence.  As  the  holder  of 
unpaid  shares  cannot  proceed  against 
himself  for  satisfaction  of  his  claim, 
bis  liability  is  an  asset  of  the  com- 
pany' which  is  not  accessible  to  him 
by  the  statutory  remedy;  and  hence 
Lis  equality  with  other  creditors  ought 
to  be  protected,  as  regards  said  asset, 
by  allowing  him  to  set  off  any  debt 
the  company  owes  him,  if  another 
creditor  seeks  satisfaction  from  him. ' ' 
Austin  Powder  Co.  v.  Commercial 
I;ead  Co.,  134  Mo.  App.  183,  114  S.  W. 
67. 

That  there  is  no  right  of  set  off  in 
an  equity  suit  instituted  by  all  the 
creditors,  or  for  the  benefit  of  all  of 
them,  against  the  corporation  and  all 
its  shareholders  to  have  an  account- 
ing taken  of  its  total  assets  and 
liabilities  and  tp  have  the  former  dis- 
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to  exist  as  against  an  assignee  of  the  corporation  for  the  benefit  of 
creditors,  in  the  absence  of  fraud  ajid  where  there  is  no  pretense 
that  the  stock  has  been  paid  for  in  fiill.*^  It  has  been  held  that 
where  in  receivership  proceedings  it  is  found  that  the  corporation  is 
indebted  to  a  director,  the  said  amount  may  be  deducted  from  the 
amount  of  the  unpaid  subscription  under  order  and  decree  of  the 
court,*'  and  also  that  advances  made  by  a  stockholder  to  the  cor- 
poration may  be  applied  to  the  payment  of  his  indebtedness  for  the 
difference  between  the  pa<r  value  of  his  stock  and  the  amount  he  paid 
for  it,  in  an  action  by  the  corporation's  trustee  in  bankruptcy.'* 
But  on  the  other  hand  it  has  been  held  that  the  trustee  in  bankruptcy 
of  an  insolvent  corporation  cannot  enforce  the  liability  of  a  stock- 
holder for  Hie  difference  between  the  par  value  of  stock  issued  to 
him  as  fully  paid  and  the  amoimt  which  he  actually  paid  for  it,  by 
setting  such  liability  off  against  a  debt  owed  to  such  stockholder  by 
the  corporation.'* 

It  has  been  held  that  in  an  action  against  a  receiver  on  a  claim 
against  the  corporation,  he  may  counterclaim  for  the  amount  of  the 
creditor's  unpaid  subscription.'®  But  there  is  also  authority  to  the 
effect  that  amounts  due  from  bondholders  on  account  of  unpaid  sub- 
scriptions for  stock  will  not  be  set  off  lagainst  the  bonds  held  by  them 
in  a  suit  to  foreclose  a  mortgage  securing  the  bonds.''' 

tributed  pro  rata  among  all  its  cred-  Compare  Kiskadden  v.  Steinle,  203 

iters,     see     Austin     Powder     Co.     v.  Fed.  375. 

Cormmereial   Lead   Co.,   134  Mo.   App.  33  Kroegher    v.    Calivada    Coloniza- 

183,  114  S.  W.  67.  tion  Co.,  119  Fed.  641. 

In  Shiekle  v.  Watts,  94  Mo.  410,  7  34  Witt  v.  Nelson,  —  Tex.  Civ.  App. 

S.   W.  274,  which  was   a  suit  in  the  — ,  169  S.  "W,  381. 

nature  of  a  creditor 's  bill  by  a  cred-  35  Kiskadden    v.    Steinle,    203    Fed. 

itor  of  a  foreign  corporation,  who  had  375.     The   court   in   this   case    distin- 

exhausted  his  remedy  at  law  against  guishes  Niles   v.  Olszak,  87  Ohio  St. 

it,  to  subject  the  amount  due  on  the  229,  Ann.   Cas.   1913  E   1020,   100  N. 

defendant's  subscription!  to  the  pay-  E.    820,   on   the   ground  that   in   that 

ment  of  his   claim,  it  was  held  that  case  the  stock  was  not  issued  under 

the    defendant    could    not    set    off    a  the  pretense  of  being  fully  paid.     In 

debt    due   him   from   the   corporation.  the  Niles  case  the  court  also  express- 

32  Under  such  circumstances  a  stock-  ly  bases  its  decision  on  this  ground, 

holder  in  a,  savings  bank  may  set  off,  36  Van  Sohaick   v.  Mackin,   129  N. 

as  against  its  assignee  for  the  benefit  Y.   App.    Div.    335,   113   N.   Y.   Supp. 

of  creditors,  a  claim  for  money  which  408. 

he    has    cm    deposit    with    the    bank  37  Fidelity  Trust  Co.  v.  Washington- 

against   his   liability  for   the  unpaid  Oregon  Corporation,  217  Fed.  588. 
part    of    his    subscription.       Niles    v. 
Olszak,    87    Ohio    St.    229,    Ann.    Cas. 
1913  B  1020,  100  N.  B.  820. 
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Dividends  ordered  to  be  paid  eredH»rs  out  of  the  assets  of  an  in- 
solvent corporation  may  be  applied  on  their  liability  as  stockholders.^^ 
And  even  where  4io  right  of  set-off  exists,  dividends  on  the  claim  of 
a  stockholder  against  a  bankrapt  corporation  may  be  withheld  and 
applied  on  his  liability  on  his  subscription  in  case  he  fails  to  pay  it.^^ 

The  right  of  set-off  may  be  given  to  stockholders  by  an  express 
provision  of  the  statute.*" 

§4133.  Application  of  the  statute  of  limitations — General  prin- 
ciples. There  are  some  early  decisions  and  some  dicta  to  the  effect 
that  subscribers  for  stock  in  ^a  corporation  cannot  oppose  the  statute 
of  limitations  to  a  claim  in  equity  by  creditors  to  have  the  stock  paid 
up,  on  the  ground  that,  "before  payment,  the  stockholders  are  charge- 
able with  a  trust  in  favor  of  creditors,  and  this  trust  "  is  a  continuing 
subsisting  trust  -and  confidence  to  which  the  statute  of  limitations  has 
no  application."*^  According  to  the  decided  weight  of  authority, 
however,  unpaid  subscriptions  simply  create,  as  to  the  amount  due 
thereon,  the  relation  of  debtor  and  creditor  between  the  subscribers 
and  the  corporation,  and  if  the  statute  of  limitations  runs  against 
an  action  by  the  corporation  to  collect  a  subscription,  as  it  may,*^ 
it  also  runs,  in  the  absence  of  fraud,  against  a  suit  in  equity  by 
creditors  to  compel  payment,  or  an  action  by  a  receiver  or  assignee.*' 

38  Hynes  v.  Illinois  Trust  &  Savings  corporation  postponed  until  his  liabil- 

Bank,  226  111.  95,  10  L.  R.  A.  (N.  S.)  ity  is  satisfied.     Courtney  v.  Croxton, 

472,  80  N.  E.  753.  239  Fed.  247. 

The    stockholder   is   entitled   to   an  40  Appleton  v.  Turnbull,  84  Me.  72, 

ofEset  to  the  extent  of  the  dividend  24  Atl.  592. 

declared.    Whitlock  v.  Alexander,  160  41  Georgia.      Hightower    v.    Thorn- 

N.  G.>465,  76  S.  E.  538.  ton,  8  6a.  486,  52  Am.  Dec.  412. 

See  also  §  4245,  infra.  Louisiana.      Succession    of    Shrop- 

39Kiskadden    v.    Steinle,    203    Fed.  shire,    12     La.    Ann.    527;    Stark    v. 

375.  Burke,    9    La.    Ann.    341;    Brown    v. 

But  where  the  liability  of  a  creditor  Union  Ins.  Co.,  3  La.  Ann.  177. 

stockholder  for  the  difference  between  Mississippi.     Payne   v.   BuUard,   23 

the  par  value  of  stock  issued  to  him  Miss.  88,  55  Am.  Dee.  74. 

as  fully  paid  and  the  amount  actually  Missouri.     MoGinnis  v.  Barnes,  23 

paid  therefor  is  to  the  creditors  and  Mo.  App.  413. 

not   to   the   corporation,  so   that   the  Peunsylvania^     Appeal  of  Mack,  7 

trustee  in  bankruptcy  of  the  corpora-  Ail.  481;  AUibone  v.  Hager,  46  Pa.  St. 

tion  has  no  right  to  enforce  it,  and  48. 

there  is  no  suggestion  that  the  stock-  Utah.    Crofoot  v.  Thatcher,  19  Utah 

holder   is   not   financially  responsible,  212,  75  Am.  St.  Rep.  725,  57  Pac.  171. 

his  share  of  the  money  distributable  42  See  §  656,  supra, 

to    creditors   will   not   be   impounded  43  Alabama.      Curry   v.   Worodward, 

nor  payment  of  his  claim  against  ,the  53  Ala.  371. 
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So,  too,  liability  on  a  subscription  of  a  deceased  ..stockholder  may  be 


Illinois.  Parmelee  v.  Price,  208  111. 
544,  70  N.  E.  725,  afE'g  105  111.  App. 
271;  Great  Western  Tel.  Co.  v.  Gray, 
122  111.  630,  14  N.  e:  214,  rev'g  23  III. 
App.  72. 

Nevada.  Thompson  v.  Eeno  Sav. 
Bank,  19  Nev.  171,  3  Am.  St.  Rep. 
881,  7  Pae.  870. 

New  York.  Williams  y.  Taylor,  120 
N.  Y.  244,  24  N.  E.  288,  rev'g  Williams 
V.  Meyer,  41  Hun  545. 

Oregon.  Hawkins  v.  Donnerberg, 
40  Ore.  97,  66  Pac.  691,  908. 

Pennsylvania.  Hamilton  v.  Clarion, 
M.  &  P.  E.  Co.,  144  Pa.  St.  34,  13  L. 
E.  A.  779,  23  Atl.  53. 

South  Carolina.  South  Carolina 
Mfg.  Co.  V.  Bank  of  South  Carolina, 
6  Eicb.  Eq.  227.  > 

Utah.  Crofoot  v.  Thatcher,  19  Utah 
212,  75  Am.  St,  Eep.  725,  57  Pac. 
171. 

Vermont.  Baasett  v.  St.  Albans  Ho- 
tel Co.,  47  Vt.  313. 

Virginia.  Gold  v.  Paynter,  101  Va. 
714,  44  S.  E.  920. 

Canada.  In  re  Haggert  Bros.  Mfg. 
Co.,  19  Can.  App.  Cas.  582. 

A  creditor  has  no  better  right  than 
the  corporation  itself,  and  if  the  cause 
of  action  is  barred  as  against  the 
corporation,  it  is  also  barred  as 
against  a  creditor.  Leighton  v.  Leigh- 
ton  Lea  Ass'n,  146  N.  Y.  App.  Div. 
255,  130  N.  Y.  Supp.  935,  74  N.  Y. 
Misc.  229,  131  N.  Y.  Supp.  561. 

"The  relation  of  the  stockholder 
who  has  not  paid  for  his  stock,  to 
the  corporation  or  the  creditor,  is  the 
ordinary  one  of,  debtor."  There  is 
nothing  in  such  relation  upon  which 
to  base  an  argument  that  the  un- 
paid subscription  is,  in  the  subscrib- 
er's hands,  a  trust  fund  for  the  ben- 
efit of  creditors,  and  hence  that  the 
statute  does  not  apply.  Parmelee  v. 
Price,  208  111.  544,  70  N.  E.  725,  afC'g 
105  111.  App.  271. 

"It  appears  to  the  court  a  misap- 


prehension to  suppose  that,  as  between 
the  creditors  of  a  corporation  and  a 
defaulting  subscriber,  any  trust  ex- 
ists. The  fiduciary  relation  may  be 
between  the  creditors  and  the  corpo-' 
ration,  but  the  contract  of  the  sub- 
scriber to  the  stock  is  direct  and 
single.  No  privity  exists  between 
him,  as  an  individual,  and  any  cred- 
itor of  the  corporation.  He  can  only 
be  reached  by  the  creditor  through  the 
corporation;  and  this  is  the  only 
equity  of  the  creditor,  to  wit,  to  be 
subrogated,  pro  hae  vice,  to  the  rights 
of  the  corporation.  If  the  rights  of 
the  corporation  are  lost,  or  their  rem- 
edy barred,  the  creditor  has  no  equity 
to  revive  them.  The  statute  of  limi- 
tations is  not  an  act  of  amnesty.  It 
probably  proceeds  on  the  presumption 
that  the  debt  has  been  paid,  but  that, 
from  lapse  of  time,  the  evidence  of 
payment  has  been  lost  or  destroyed." 
South  Carolina  Mfg.  Co.  v.  Bank  of 
State,  6  Eich.  Eq.  (S.  C.)  227,  quotfed 
with  approval  in  Hawkins  v.  Donner- 
berg, 40  Ore.  97,  66  Pac.  691,  908. 

The  statute  governing  actions  on 
contracts  applies.  Gold  v.  Paynter, 
101  Va.  714,  44  S.  E.  920. 

Where  the  subscription  is  not  in 
writing,  the  statute  prescribing  a  lim- 
itation of  three  years  in  the  case  of 
verbal  contracts  applies.  Liberty  Sav. 
Bank  v.  Otter  View  Land  Co.,  96  Va. 
S52,  31  8.  E.  511. 

In  Arkansas  the  period  of  limitation 
in  an  action  based  on  a  written  con- 
tract of  subscription  is  five  years. 
Davis  v.  Scott,  129  Ark.  226,  195  S. 
W.  383;  Lester  v.  Bemis  Lumber  Co., 
71  Ark.  379,  74  S.  W.  518. 

In  New  York  the  six-year  statute 
applies.  Leighton  v.  Leighton  Lea 
Ass'n,  146  App.  Div.  255,  130  N.  Y. 
Supp.  935 ;  Id.  122  N.  Y.  Supp.  139; 
Ijeighton  v.  Leighton  Lea  Ass'n,  74 
N.  Y.  Misc.  229,  131  N.  Y.  Supp.  561. 

In  Oregon  the  period  of  lisiitatiPil 
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barred  by  failure  to  present  a  claim  against  his  estate  within  the 
time  fixed  by  the  statute  of  nonclaim.** 

The  law  of  the  forum  determines  the  time  within  which-  the  action 
must  be  commenced.*^  But  the  time  when  the  cause  of  action  arose, 
and  therefore  the  time  when  the  statute  commenced  to  run,  is  gov- 
erned by  the  law  of  the  state  where'  the  corporation  was  organized.** 
It  is  sometimes  provided  by  statute  that  no  action  shall  be  brought  to 
enforce  a  cause  of  action  arising  in  another  state  after  the  expiration 
of  the  time  limited  by  the  laws  of  the  latter  state  for  bringing  an 
action  upon  it.*' 


is  six  years.  Hawkins  v.  Donnerberg, 
40  Ore.  97,  66  Pae.  691,  908. 

44Garesehe  v.  Lewis,  15  Mo.  App. 
565,  afE'd  93  Mo.  197,  6  S.  W.  54; 
Jones  V.  Whitworth,  94  Tenn.  602, 
30  S.  W.  736 ;  Eea  v.  Eslick,  87  Wash. 
125,  151  Pac.  256. 

If  a  claim  is  not  presented  within 
the  time  prescribed,  it  can  only  be 
paid  out  of  subsequently  discovered 
estate  not  inventoried  or  accounted 
for.  Snydacker  v.  Swan  Land  &  Cat- 
tle Co.,  154  111.  220,  40  N.  B.  466, 
rev'g  51  HI.  App.  211. 

Under  the  Ohio  statute,  where  the 
cause  of  action  accrues  after  the  ex- 
piration of  the  time  limited  for  suing 
the  personal  representative  and  after 
the  estate  has  been  closed,  a  recovery 
against  the  residuary  legatee  is  not 
prevented  by  the  fact  that  the  claim 
was  not  presented  to  and  suit  brought 
against  said  representative.     Thomas 


Ohio   St. 


119   N. 


V.  Kalbfus, 
E.  412. 

45  Great  Western  Tel.  Co.  v.  Purdy, 
162  TJ.  S.  329,  40  L.  Ed.  986,  aff'g  83 
Iowa  430,  50  N.  W.  45;  Glenn  v.  Mar- 
bury,  145  IT.  S.  499,  36  L.  Ed.  790; 
Glenn  v.  Liggett,  135  U.  S.  533,  34  L. 
Ed.  262;  Hawkins  v.  Glenn,  131  IT. 
S.  319,  33  L.  Ed.  184;  Brown  v.  AHe- 
bach,  166  Fed.  488;  Glenn  v.  Williams, 
60*  Md.  ft3;  Crofoot  v.  Thatcher^  19 
Utah  212,  75  Am.  St.  Rep.  725,  57 
Pac.  171. 

See  also  §  4238  et  seq.,  infra. 


«  Glenn  v.  Liggett,  135  IT.  S.  533, 
34  L.  Ed.  262;  Crofoot  v.  Thatcher, 
19  Utah  212,  75  Am.  St.  Eep.  725,  57 
Pac.  171. 

The  question  at  what  time  a  cause 
of  action  against  a  stockholder  of  an 
Illinois  corporation  accrued  within  the 
meaning  of  the  Iowa  statute  of  limi- 
tations is  not  a  federal  question,  but 
a  local  question,'  upon  which  the  judg- 
ment of  the  highest  Iowa  court  cannot 
be  reviewed  by  the  Federal  Supreme 
Court.  Great  Western  Tel.  Co.  v. 
Purdy,  162  U.  S.  329,  40  L.  Ed.  986, 
afE'g  judgment  83  Iowa  430,  50  N.  W. 
45.  In  this  case  the  Iowa  court  .ap- 
plied the  law  of  Iowa  instead  of  the 
law  of  Illinois  in  determining  when 
the  cause  of  action  arose. 

See  also  |  4238  et  seq.,  infra. 

47  Otter  View  Land  Co.  's  Beceiver 
v.  Boiling's  Ex'x,  24  Ky.  L.  Eep.  1157, 
70  S.  W.  834;  Guilbert  v.  Kessinger, 
173  Mo.  App.  680,  160  S.  W.  17. 

A  holding  by  the  court  of  the  cor- 
poration's doimicile  that  an  action  by 
a  receiver  against  stockholders  resid- 
ing in  that  state  is  barred  is  not  res 
adjudicate  as  against  stockholders  re- 
siding in  another  state,  and  who  were 
nort  parties  to  the  suit,  and  cannot  be 
taken  advantage  of  by  them  to  bar 
an  action  against  them  utider  such  a 
statute.  Otter  View  Land  Co. 's  Be- 
ceiver V.  Boiling's  Ex'x,  24  Ky.  L. 
Bep.  1157,  70  S.  W.  834. 

See  also  §  4238  et  seq.,  infra. 
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As  in  other  cases,  the,  defense  of  limitations  is  a  personal  one, 
available  alone  to  the  party  in  whose  behalf  it  may  exist.**  It  must 
be  pleaded  if  relied  on.*' 

§  4134.  —  Accrual  of  right  of  action.  By  the  weight  of  authority, 
when  subscriptions  are  payable  upon  call  only,  the  statute  of  limita- 
tions does  not  begin  to  run,  either  ias  against  the  corporation  or  as 
against  creditors,  until  a  call  is  made,  either  by  the  directors  or  by  a 
court  of  competent  jurisdiction,  although  the  corporation  has  ceased 
to  do  business  and  has  njade  an  assignment  of  all  its  property,  in- 
cluding unpaid  subscrip1;ions,  for  the  benefit  of  creditors;  and  it 
does  begin  to  run  from  the  time  of  such  a  call,*"  or,  in  some  juris- 


ts otter  View  Land  Co.'s  Eeceiver 
V.  Boiling's  Ex'x,  24  Ky.  L.  ^ep.  1157, 
70  S.  "W.  834. 

49 Otter  View  Land  Co.'s  Eeceiver 
V.  Boiling's  Ex'x,  24  Ky;  L.  Rep.  1157, 
70  S.  W.  834. 

50  United  States.  Glenn  v.  Mar- 
bury,  145  U.S.  499, -36  L.  Ed.  790; 
Glenn  v.  Liggett,  135  U.  S.  533,  34 
L.  Ed.  262,  rev'g  28  Fed.  907,  24  Fed. 
536,  23  Fed.  695;  Hawkins  v.  Glenn, 
131  TJ.  S.  319,  33  L.  Ed.  184;  Seovill' 
V.  Thayer,  105  U.  S.  143,  26  L.  Ed. 
968;  In  re  Phoenix  Hardware  Go.,  249 
Fed.  410;  Brown  v.  Allebach,  166  Fed. 
488;  Glenn  v.  Foote,  36  Fed.  824; 
Glenn  v.  Macon,  32  Fed.  7;  Glenn  v. 
SoTile,  22  Fed.  417. 

Alabama.  Semple  v.  Glenn,  91  Ala. 
£415,  24  Am.  St.  Eep.  894,  9  So.  265, 
6  So.  46;  Lehman,  Durr  &  Co.  v. 
Glenn,  87  Ala.  618,  6  So.  44;  Glenn  v. 
Semple,  80  Ala.  159,  60  Am.  Eep.  92; 
Curry  v.  "Woodward,  53  Ala.  371.  See 
Harris  v.  Gateway  Land  Co.,  128  Ala. 
652,  29  So.  611. 

California.  Union  Sav.  Bank  of  San 
Jose  V.  Leiter,  145  Cal.  696,  79  Pae. 
441 ;  Vermont  Marble  Co.  v.  Deelez 
Granite  Co.,  135  Cal.  579,  56  L.  E.  A. 
728,  87  Am.  St.  Eep.  143,  67  Pao. 
1057;  Glenn  v.  Saxton,  68  Cal.  353. 

District  of  Columbia.  Glenn  v.  Soth- 
oron,  4  App.  Cas.  125. 

Georgia.     Glenn  v.  Howard,  81  Ga. 


383,  12  Am.  St.  Eep.  318,  8  S.  E.  636. 

Illinois,  Great  Western  Tel.  Co.  v. 
Gray,  122  HI.  630,  14  N.  E.  214. 

Kentucky.     Otter  View  Land  Co.'s 
Eeceiver  v.  Boiling's  Ex'x,  24  Ky.  L. 
Eep.  1157,  70  S.  W.  834. 
,  Louisiana.      Brown    v.    Union    Ins. 
Co.,  3  La.  Ann.  177. 

Maryland.  Glenn  v.  Williams,  60 
Md.  93. 

Missouri.  Washington  Sav.  Bank 
v.  Butchers'  &  Drovers'  Bank,  107 
Mo.  133,  28  Am.  St.  Eep.  405,  17  S. 
W.  644;  Guilbert  v.  Kessinger,  173 
Mo.  App.  680,  160  S.  W.  17. 

Nevada.  Thompson  v.  Eeno  Sav. 
Bank,  19  Nev.  171,  3  Am.  St.  Eep.  881, 
7  Pac.  870. 

New  Jersey.  McCarter  v.  Ketcham, 
72  N.  J.  L.  247,.  62  Atl.  693. 

New  York.  Williams  v.  Taylor,  120 
N.  Yi  244,  24  N.  E.  288,  rev'g  41  Hun 
545.  See  Leighton  v.  Leighton  Lea 
Ass'n,  122  ISr.  Y.  Supp.  139. 

North  Carolina.  Cooper  v.  Adel  Se- 
curity Co.,  127  N.  C:  219,  37  S.  E.  216. 

Ohio.  Thomas  v.  Kalbfus,  119  N. 
E.  412;  Warner  v.  Callender,  20  Ohio 
St.  190. 

Oregon.  See  Hawkins  v.  Doniier- 
berg,  40  Ore.  97,  66  Pac.  691,  908. 

Pennsylvania.  Cook  v.  Carpenter, 
212  Pa.  165,  1  L.  E.  A.  (N.  S.)  900, 
108  Am.  St.  Eep.  854,  4  Ann  Cas.  723, 
61  Atl.  799. 


7136 


Ch.  56] 


Stock  and  Stookholdees 


[§4134 


dictions,  from  the  time  when  such  a  call  or  assessment  becomes  due 
and  payable.*^  And  it  has  been  held  that  where  the  court  adopts  a 
call  previously  made  by  the  corporation,  the  statute  commences  to 
run  at  the  time  fixed  by  the  company  for  its  payment  rather  than  at 
the  time  fixed  by  the  court.*^  It  is  generally  held  that  the  call  need 
not  be  made  within  any  particular  time  from  the  date  of  the  sub- 
scription,** although  there  are  some  cases  which  apparently  hold  that 
the  call  must  be  made  within  a  reasonable  time  after  the  subscrip- 
tion contract  is  entered  into,  and  that  the  action  is  barred  if  the  call 
is  not  made  until  after  the  statute  has  run.** 

In  states  where  the  liability  upon  unpaid  subscriptions  is  deemed 
to  become  fixed  and  immediately  due  upon  the  declared  or  notorious 
insolvency  of  the  company,  without  any  call,**  the  statute  of  limita- 
tions commences  to  run  from  that  time,  although  no  call  has  been 
made.**    And  it  has  also  been  held  that  the  statute  commences  to  run 


South  Carolina.  Griee  v.  Ander- 
son, 96  S.  E.  222. 

Tennessee.  Jones  v.  Whitworth,  94 
Tenn.  602,  30  S.  "W.  736;  Marr  v. 
Bank  of  West  Tennessee,  4  Lea  578; 
Moses  V.  Ocoee  Bank,  1  Lea  398. 

Virginia.  Liberty  Sav.  Bank  v.  Ot- 
ter View  Land  Co.,  96  Va.  352,  31  S. 
E.  511;  Vauderwerken  v.  Glenn,  85 
Va.  9,  6  S.  E..806;  Lewis'  Adm'r  v. 
Glenn,  84  Va.  947,  6  S.  E.  866. 

If  a  call  by  directors  in  liquidation 
for  the  full  amount  remaining  due  on 
the  stock  is  rescinded  and  no  part  of 
the  same  is  paid,  their  power  to  levy 
assessments  is  not  thereby  exhausted, 
and  the  statute  does  not  commence  to 
run  against  a  subsequent  assessment 
for  the  same  amount  until  the  same 
is  made.  Union  Sav.  Bank  of  San 
Jose  V.  Leiter,  145  Gal.  696,  79  Pae. 
441. 

This  is  true  of  demand  stock  notes 
given  by  the  stockholders  of  an  insur- 
ance company.  Kilbreath  v.  Gaylord, 
31  Ohio  St.  305;  Oofoot  v.  Thatcher, 
19  Utah  212,  75  Am.  St.  Eep.  725,  57 
I'ac.  171. 

See  also  §  656,  supra. 

SI  Gold  V.  Paynter,  101  Va,  714,  44 
8.  E.  920. 


62  Gold  V.  Paynter,  101  Va.  714,  44 
S.  E.  920. 

63  Brown  v.  Allebaeh,  166  Fed.  488; 
Guilbert  v.  Keasinger,  173  Mo.  App. 
680,  160  8.  W.  17 ;  Cooper  v.  Adel  Se- 
curity Co.,  127  N.  C.  219,  37  8.  E. 
216;  Cook  v.  Carpenter,  212  Pa.  165, 
1  L.  E.  A.  (N.  S.)  900,  108  Am..  St. 
Eep.  854,  4  Ann.  Cas.  723,  61  Atl.i 
799. 

See  also  §  656,  supra. 

64  See  §  656,  supra. 
66  See  §  4118,  supra. 

66  Washington  Sav.  Bank  v.  Butch- 
ers' &  Drovers'  Bank,  107  Mo.  133, 
28  Am.  St.  Eep.  405,  17  S.  W.  644. 
See  also  Thompson  v.  Eeno  Sav.  Bank, 
19  Nev.  171,  3  Am.  St.  Eep.  881,  7 
Pac.  870. 

The  statute  begins  to  run  when  the 
insolvency  of  the  corporation  is  ascer- 
tained by  a  judicial  decree  or  an  as- 
signment for  the  benefit  of  creditors. 
Swearingen  v.  Sewickley  Dairy  Co., 
198  Pa.  68,  53  L.  E.  A.  471,  47  Atl. 
941;  Eranklin  Sav.  Bank  v.  Bridges 
(Pa.),  8  Atl.  611. 

The  statute  runs  from  the  time 
■when  the  insolvency  of  the  corpora- 
tion is  established,  either  by  a  gen- 
eral assignment  or  by  a  judgment  and 
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when  the  corporation  closes  its  doors  and  ceases  all  its  usual  and 
ordinary  business,  with  debts  remaining  unpaid,^''  or,  when  it  has  been 
dissolved,  from  the  date  of  the  dissolution.**  If  a  receiver  is  re- 
quired by  statute  to  collect  unpaid  subscriptions  at  once,  and  no 
order  of  court  is  necessary  to  entitle  him  to  sue,  the  statute  runs  from 
the  date  of  his  appointment.^^ 


retuin  of  nulla  bona.    Jones  v.  Whit- 
worth,   94  Tenn.   602,   30   8.  W.    736. 

The  creditor's  right  of  action  ac- 
crues at  least  as  soon  as  the  corpora- 
tion disposes  of  all  of  its  property  and 
assets,  ceases  to  be  a  going  concern, 
and  becomes  notoriously  insolvent. 
Ohilberg  v.  Siebenbaum,  41  Wash. 
663,  84  Pac.  598. 

Where  a  corporation  is  adjudged  in- 
solvent or  makes  an  assignment  for 
the  benefit  of  its  creditors,  the  right 
to  enforce  liability  against  its  mem- 
bers on  account  of  unpaid  subscrip- 
tions accrues  immediately,  and  the 
statute  runs  from  that  time.  Boyd  v. 
Mutual  Fire  Ass'n  of  Eau  Olaire,  116 
Wis.  155,  61  L.  E.  A.  918,  96  Am.  St. 
Rep.  948,  94  N.  W.  171,  90  N.  W. 
1086. 

' '  So  long  as  the  corporation  is  solv- 
ent, the  whole  subscription  is  due  in 
accordance  with  its  terms  and  is  pay- 
able when  and  as  called  for  by  the 
corporation.  But  when  the  corpora- 
tion becomes  insolvent,  the  contract 
between  it  and  the  subscriber  is  ter-  ' 
minated  and  his  debt  to  it  then  is 
only  for  such  part  of  his  subscription 
as  is  required  to  pay  the  corporate 
debts.  It  is  a  debt  not  to  it  in  its 
own  right  but  in  the  right  of  it^  cred- 
itors. But  it  would  seem  that  the 
status  of  the  stockholder  as  holder  of 
a  fund  liable  at  least  contingently  to 
the  creditors,  must  be  fixed  at  the 
time  and  by  the  fact  of  the  ascertain- 
ment of  insolvency.  It  is  the  general 
rule  that  insolvency  fixes  the  relative 
rights  of  all  the  parties  concerned. 
From  that  moment  the  unpaid  sub- 
scriptions become  part  of  the  assets 


for  the  payment  of  the  creditors.  It 
is  true  they  are  special  or.  as  they 
may  be  called  reserved  assets  not  to 
be  put  in  distribution  until  the  insuffi- 
ciency of  the  other  assets  is  shown, 
but  this  is  no  reason  why  the  creditors 
may  not  proceed  at  once  to  show  that 
fact."  Swearingen  v.  Sewickley 
Dairy  Co.,  198  Pa.  68,  53  L.  R.  A. 
471,  47  Atl.  941,  quoted  in  part  with 
approval  in  West  v.  Topeka  Sav. 
Bank,  66  Kan.,  524,  63  L.  E.  A.  137, 
97  Am.  St.  Eep.  385,  72  Pac.  252. 

See  generally,  as  to  calls,  §  §  669- 
687,  supra. 

57  West  V.  Topeka  Sav.  Bank,  66 
Kan.  524,  63  L.  E.  A.  137,  97  Am.  St. 
Eep.  385,  72  Pac.  252. 

In  Payne  v.  BuUard,  23  Miss.  88, 
55  Am.  Dee.  74,  it  was  held  that  if 
the  statute  could  be  interposed  as  a 
defense  at  all,  it  did  not  begin  to  run 
until  the  corporation  had  ceased  to 
elect  a  directory,  or  to  carry  on  its 
business. 

58Garesche  v.  Levds,  93  Mo.  197,  6 
S.  W.  54,  15  Mo.  App.  565. 

Where  an  insolvent  corporation 
makes  an  assignment  and  surrenders' 
its  charter,  the  statute  commences  to 
run  as  soon  as  the  surrender  is  ac- 
cepted by  the  legislature.  Branch, 
Sons  &  Co.  V.  Knapp,  61  Ga.  614. 

59  Under  a  statute  requiring-  the  re- 
ceiver, in  the  case  of  a  voluntary  dis- 
solution of  a  corporation  to  "imme- 
diately proceed  and  recover ' '  any  sum 
remaining  due  on  stock  subscriptions, 
the  statute  commences  to  run  imme- 
diately upon  the  appointment  of  the 
receiver.  Webber  v.  Hovey,  108  Mich. 
49,  65  N.  W.  619. 
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If  the  subscription  is  payable  in  instalments  at  specified  times,  so 
that  no  call  is  necessary,^"  the  statute  commences  to  run  as  to  each 
instalment  from  the  time  when  it  becomes  due.®^ 

In  some  jurisdictions  it  is  held  that  the  right  of  action  does  not 
accrue,  and  hence  that  the  statute  does  not  commence  to  run  against 
it,  until  the  corporation  is  shown  to  be  insolvent  by  the  recovery  of 
a  judgment  and  a  return  of  nulla  bona,  and  that  it  does  begin  to 
run  from  that  time.®*  In  a  jurisdiction  where  the  creditor  is  not  re- 
quired to  exhaust  his  legal  remedies  against  the  corporation  if  it  is 
insolvent,^  it  has  been  held  that  the  statute  commences  to  run  when 
the  creditor  has  notice  of  such  insolvency,  and  that  notice  to  the 
creditor  will  be  presumed  as  soon  as  the  insolvency  of  the  corporation 


60  See  §  669,  supra. 

61  Alabama.  Harris  v.  Gateway 
Land  Co.,  128  Ala.  652,  29  So.  611. 

Kansas.  West  v.  Topeka  Sav.  Bank, 
66  Kan.  524,  63  L.  E.  A.  137,  97  Am. 
St.  Eep.  385,  72  Pac.  252. 

Louisiana.  Consolidated  Ass'n  of 
Planters  of  Louisiana  v.  Lord,  35  La. 
Ann.  425;  Brown  v.  Union  Ins.  Co., 
3  La.  Ann.  177. 

Maryland.  Williams  v.  Taylor,  99 
Md.  306,  57  Atl.  641;  Williams  v. 
Watters,  97  Md.  113,  54  Atl.  767. 

New  York.  Leighton  v.  Leighton 
Lea  Ass'n,  122  N.  Y.  Supp.  139. 

Ohio.  Thomas  v.  Kalbfus,  119  N. 
E.  412. 

Oregon.  Hawkins  v.  Donnerberg, 
40  Ore.  97,  66  Pao.  691,  908. 

South  Carolina.  South  Carolina 
Mfg.  Co.  V.  Bank  of  State,  6  Rich.  Eq. 
227. 

Virginia.  Williams  v.  Matthews, 
103-  Va.  180,  48  S.  E.  861. 

Where  ten  per  cent  of  the  amount 
subscribed  is  due  when  the  subscrip- 
tion is  made,  the  statute  begins  to 
'  run  as  to  it  at  that  time.  Thomas  v. 
Kalbfus,  —  Ohio  St.  — ,  119  N.  E. 
.412. 

See  also  §  656,  supra. 

62.Alabama,.  Montgomery       Iron 

Works  V.  Roman,  147  Ala.  434,  41  So. 
811;  Vaughn  v.  Alabama  Nat.  Bank, 
143  Ala.  572,  5  Ann.  Cas.  665,  42  So. 
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64;  Montgomery  Iron  Works  v.  Capi- 
tal City  Ins.  Co.,  137  Ala.  134,  34  So. 
210. 

Arkansas.  Lester  v.  Bemis  Lum- 
ber Co.,  71  Ark.  379,  74  S.  W.  518; 
Wilkins  v.  Worthen,  62  Ark.  401,  36 
S.  W.  21. 

Georgia.  Hightower  v.  Thornton, 
8  Ga.  486,  52  Am.  Dee.  412. 

Missouri.  Washington  Sav.  Bank  v. 
Butchers'  &  Drovers'  Bank,  107  Mo. 
133,  28  Am.  St.  Eep.  405,  17  S.  W. 
644. 

Montana.  King  v.  Pony  Gold  Min. 
Co.,  28  Mont.  74,  72  Pac.  309. 

New  York.  Christensen  v.  Colby,  43 
Hun  362 ;  Christensen  v.  Quintard,  36 
Hun  334. 

Tennessee.  Jones  v.  Whitworth, 
94  Tenn.  602,  30  S.  W.  736. 

This  is  true  of  a  statutory  remedy 
by  execution,  where  the  recovery  of 
a  judgment  against  the  corporation 
and  the  return  of  an  execution  nulla 
bona  is  necessary  to  entitle  the  credi- 
tor to  such  relief.  Washington  Sav. 
Bank  v.  Butchers'  &  Drovers'  Bank, 
107  Mo.  133,  28  Am.  St.  Eep.  405,  17 
S.  W.  644. 

As  to  the  necessity  for  the  recovery 
of  a  judgment  against  the  cor,j)oration 
and  the  return  of  an  execution  there- 
on unsatisfied,  see  §  4129,  supra. 

63  See  §  4180,  infra. 


§  4134]  Private  Cokpoeations  [Ch.  56 

becomes  a  matter  of  general  notoriety.**  And  it  has  also  been  held 
that,  under  such  circumstances,  the  accrual  of  the  cause  of  action  is 
not  postponed  until  the,  creditor  exhausts  his  legal  remedies,  even 
though  he  does  in  fact  subsequently  do  so.*^  It  has  also  been  held 
that  the  right  of  action  accrues  whenever  it  is  clear  that  the  corpora- 
tion has  no  property  from  which  the  claim  najny  be  collected  rather 
than  from  the  time  judgment  is  recovered  against  the  corporation, 
even  though  the  recovery  of  judgment  is  necessary  before  the  stock- 
holder can  be  sued.®* 

If  the  statute  permits  the  creditor  to  sue  the  corporation  and 
garnish  the  stockholder  at  the  same  time,  his  cause  of  action  against 
the  stockholder  accrues  as  soon  as  the  debt  against  the  corporation 
falls  due,  and  the  statute  runs  from  that  time.*' 

If  the  statute  provides  two  methods  whereby  a  creditor  may  en- 
force the  stockholder's  liability,  the  statute  of  limitations  begins  to 
run  whenever  a  right  accrues  to  the  creditor  to  proceed  directly 
against '  the  stockholder  by .  either  method,  and  when  the  statutory 
period,  counting  from  that  time,  has  elapsed,  the  right  to  proceed  by 
either  method  is  barred.** 

The  liability  of  the  sitockholders  does  not  necessarily  continue  for 
as  long  a  time  as  the  creditors  may  be  abl^  to  keep  their  obligations 
alive  against  the  corporation.*' 

§4135.  — Bonus  or  watered  stock.  The  statute  of  limitations 
does  not  begin  to  run  against  a  suit  by  creditors  of  a  corporation  to 

64  Davis  V.  Seott,  129  Ark.  226,  195  to  take  the  steps  which  the  law  re- 

P.  W.  383.  quires  in  order  to  authorize  the  main- 

If  the  issuance  of  an  execution  and  tenance  of  the  action.     Tama  Water- 

a  return  of  nulla  bona  is  rendered  un-  Power  Co.  v.  Hopkins,. 79  Iowa  653,  44 

necessary   because    of  the   insolvency  N.  W.  797;  First  Nat.  Bank  v.  Greene, 

of    the    company,    the    statute    com-  64  Iowa  445,  20  N.  W.  754,  17  N.  W. 

niences  to  run  when  the  creditor  has  86. 

notice  of  such  insolvency.     Lester  v.  ft?  The     stockholder's     remedy     by 

Bemis  Lumber  Co.,  71  Ark.  379,  74  S.  garnishment  under  J.  &  A.  Ann.  St. 

W.  518.  112425;   Hurd's   Eev.   St.  1917,  c.  32, 

"Notice  to  the  creditor  of  this  fact  §  8,  accrues  as  soon  as  the  debt  against 

would  probably  be  presumed  as  soon  the  corporation  falls  due,  and  the  stat- 

as  the  insolvency  cf  the  company  be-  ute  runs  in  favor  of  the  stockholder 

came  a  matter  of  general  notoriety."  from   that   time.     Parmelee   v.   Price, 

Lester  v.  Bemis  Lumber  Co.,  71  Ark.  208  111.  544,  70  N.  E.  725,  aff'g  105  HI. 

379,  74.  S.  W.  518.  App.  271. 

66  Chilberg  v.  Siebenbaum,  41  Wash.  68  Parmelee  v.  Price,  208  111.  544,  70 

663,  84  Pae.  598.  N.  E.  725,  aft'g  105  111.  App.  271.   • 

66  The   creditor   cannot  prolong  the  69  Chilberg  v.  Siebenbaum,  41  Wash, 

operation  of  the  statute  by  refusing  663,  84  Pac.  598. 
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compel  payment  by  holders  of  bonus  or  watered  stock  before  the  in- 
solvency of  the  corporation,'""  and  it  may  not  commence  to  run  even 
then.  It  has  been  held  that  the  right  of  action  does  not  accrue  until 
the  creditors  have  a  right  to  proceed  in  equity  to  set  aside  the  fraud- 
ulent arrangement,'^  and  that  the  statute  does  not  run  against  the 
right  of  a  trustee  in  bankmiptcy  until  after  an  order  of  the  court 
assessing  the  stockholders  and  directing  the  trustee  to  collect  a  suf- 
ficient amount  to  satisfy  the  claims  of  creditors.'^  And  it  has  also 
been  held  that  the  statute  does  not  commence  to  run  against  the  right 


70  Vaughn  v.  Alabama  Nat.  Bank, 
143  Ala.  572,  5  Ann.  (ias.  665,  42  So. 
64;  Hospes  v.  Northwestern  Manufac- 
turing &  Car  Co.,  48  Minn.  174,  15  L. 
E.  A.  470,  31  Am.  St.  Eep.  637,  50  N. 
W.  1117;  Joneis  V.  Whitworth,  94 
Tenn.  602,  30  S.  W.  736. 

Compare  Wilson  v.  St.  Louis  &  W. 
B.  Co.,  120  Mo.  45,  25  S.  W.  527,  759, 
where  a  creditor  was  held  to  be  barred 
by  laches  in  a  case  in  which  stock 
was  issued  for  services  at  an  over- 
valuation. 

Hence  the  statute  doeis  not  com- 
mence to  run  until  the  recovery  of 
judgment  and  a  return  of  no  property 
fund.  Vaughn  v.  Alabama  Nat.  Bank, 
143  Ala.  572,  5  Ann.  Cas.  665,  42  So. 
64. 

The  statute  commences  to  run  as 
soon  as  an  execution  is  issued  on  a 
judgment  against  the  corporation  and 
returned  unsatisfied,  or  where  no  ex- 
ecution has  been  issued  and  returned 
unsatisfied,  at  the  time  the  creditor 
receives  notice  that  the  corporation  is 
insolvent,  such  notice  would  probably 
be  presumed  where  the  fact  of  the 
insolvency  has  become  a  matter  of 
general  notoriety.  Lester  v.  Bemis 
Lumber  Co.,  71  Ark.  379,  74  S.  W. 
518. 

In  Illinois  the  creditor's  right  of 
action  under  J.  &  A.  Ann.  St.  •[J  2442; 
Kurd's  Eev.  St.  1917,  c.  32,  §25, 
against  stockholders  of  a  corporation 
v/hich  has  dissolved  or  ceased  doing 
business,  leaving  debts  unpaid,  where 
they  have  paid  for  their  stock  with 


property  at  a  fraudulent  overvalua- 
tion, accrues  whenever  the  corporation 
ceases  doing  business  leaving  debts 
unpaid.  Parmelee  v.  Price,  208  111. 
544,  70  N.  E.  725,  aff'g  105  111.  App. 
271. 

This  was  held  to  be  "true  where  the 
corporation  accepted  the  stockholder's 
share  of  a  fictitious  dividend  in  dis- 
charge of  his  liability  for  the  balance 
due  on  his  stock  under  a  contract 
w^hich  was  binding  on  the  corporation. 
Gager  v.  Paul,  111  "Wis.  638,  87  N.  W. 
875. 

VI  Parmelee  v.  Price,  208  111.  544, 
70  N.  E.  725,  aff'g  105  111.  App.  271. 

72  Where  the  corporation  issues 
stock  at  less  than  par,  under  an  agree- 
ment, binding  on  it,  not  to  require 
further  payment,  the  statute  does  not 
commence  to  run  against  the  right  of 
creditors  to  compel  full  payment  by 
the  stockholders  until  such  right  ac- 
crues, and  the  right  does  not  accrue 
until  it  becomes  necessary  to  enforce 
payment  for  the  satisfaction  of  their 
debts,  and  therefore  that  the  statute 
does  not  run  against  an  action  by  an 
assignee  in  bankruptcy  of  the  corpo- 
ration until  he  is  authorized  to  bring 
such  an  action, — ^which  is  only  after 
an  order  of  the  court  making  a  call 
upon  the  stockholders  to  pay,  and  di- 
recting the  assignee  to  collect,  a  suf- 
ficient amount  to  satisfy  the  claims  of 
creditors.  Scovill  v.  Thayer,  105  TJ. 
S.  143,  26  L.  Ed.  968.  And  see  Mathis 
V.  Pridham,!  Tex.  Civ.  App.  58,  20 
S.  W.  1015. 
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of  a  trustee  in  bankruptcy  until  a  demand. by  him.''^  The  mere  fact 
that  the  creditor  has  no  knowledge  of  the  fraudulent  overvaluation 
of  the  property  received  in  payment  for  stock  does  not  amount  to  a 
fraudulent  concealment  of  the  cause  of  action  which  will  prevent  the 
running  of  the  statute.''* 

A  suit  by  a  creditor  of  an  insolvent  CQrporation  to  compel  payment 
for  bonus  stock  issued  to  a  person  since  deceased  is  based  upon  a 
contingent  claim,  within  the  meaning  of  a  statute  permitting  claims 
to  be  prosecuted  against  a  decedent's  estate  after  the  u^ual  time  for" 
the  presentation  of  claims,  when  such  claims  are  contingent.''^  And  it 
has  been  held  that  where  the  creditors  have  no  right  of  action  at  law 
but  can  only  compel  payment  by  a  suit  in  equity  to  which  the  cor- 
poration must  be  made  a  party,  and  hence  the  matter  could  not  be 
adjudicated  in  the  probate  court,  the  failure  to  file  a  claim  in  the 
probate  proceedings  is  no  bar  to  a  suit  against  the  residuary  legatee 
of  the  deceased  stockholder.''* 

§  4136.  —  Interruption  or  tolling  of  statute.  A  voluntary  appear- 
ance by  a  stockholder  in  a  creditor's  suit  is  equivalent  to  service  upon 
him  and  stops  the  running  of  the  statute  in  his  favor.''"' 

The  filing  of  a  creditor's  suit  against  the  corporation  mil  not  stop 
the  running  of  the  statute,  where  it  does  not  amount  to  the  institu- 
tion of  a  suit  against  the  stockholders,  and  no  relief  against  them  is 
asked  for.''*  Nor  will  the  appointment  of  a  receiver  for  the  corpora- 
tion, without  more,  have  that  effect,''®  even  though  he  is  given  author- 
ity to  sue  delinquent  stockholders.*"  But  the  statute  is  tolled  both 
as  to  the  corporation  and  its  members  by  the  commencement  of  an 
action  by  a  creditor  to  sequestrate  the  corporate  property  and  the 

73  Southworth  v.  Morgan,  143  N.  Y.  78  Williams  v.  Taylor,  99  Md.  306,  57 

App.   Div.  648,  128  N.  Y.  Supp.  196,  Atl.  641;  Williams  v.  Walters,  97  Md. 

aff'g  71  N.  Y.  Mise.  214,  128  N.  Y.  113,  54  Atl.  767. 

Supp.   598,   judgment   rev'd   on   other  TS  Davis  v.  Scott,  129  Ark.  226,  195 

grounds  205  N.  Y.  293,  51  L.  R.  A.  (N.  S.  W.  383;  Williams  v.  Taylor,  99  Md. 

S.)  56,  98  N.  E.  490.  306,  57  Atl.  641. 

TiParmelee   v.   Price,   208   HI.   544,  Notwithstanding!    his    appointment, 

70  N.  E.  725,  aff'g  105  111.  App.  271.  a  creditor  may  ask  the  court  to  assess 

76  Hospes  V.  Northwestern  Manu-  the  stockholders  .  and  to  compel  the 
facturing  &  Car  Co.,  48  Minn.  174,  15  receiver  to  sue  those  who  are  delin- 
L.  E.  A.  470,  31  Am.  St.  Eep.  637,  50  quent.  Davis  v.  Scott,  129  Ark.  226, 
N.  W.  1117.            ,  195  S.  W.  383. 

76Gager  v.  Paul,  111  Wis.  638,  87  80  Williams  v.  Taylor,  99  Md.  306, 

N.  W.  875.  57  Atl.  641. 

77  Hawkins  v.  Donnerberg,  40  Ore. 
97,  66  Pac.  691,  908, 
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exhibition  of  the  claim  of  such  creditor.*^  Mere  ignorance  on  the 
part  of  the  creditor  that  there  are  unpaid  subscriptions  will  not  stop 
the  running  of  the  statute,  where  there  is  no  fraud  or  concealment.'^ 

Where  a  suit  is  instituted  by  a  creditor  for  the  benefit  of  himself 
and  all  other  creditors  who  may  come  in,  each  creditor  who  comes 
in  and  proves  his  claim  has  a  right  to  be  considered  as  a  party  from 
the  beginning,  and  hence  the  time  elapsing  from  the  commencement 
of  the  original  suit  to  his  becoming  a  party  will  not  be  considered  as 
a  part  of  the  time  limited  by  the  statute  for  enforcing  his  claim.  And 
it  follows  that  if  the  original  suit  was  commenced  in  time,  a  creditor's 
claim  is  not  barred  although  the  period  fixed  by  the  statute  had  ex- 
pired when  he  came  in.*'  But  where  the  liability  is  enforced  in  a 
suit  to  wind  up  the  affairs  of  the  corporation,  the  statute  continues 
to  run  in  favor  of .  stockholders  until  they  are  made  parties  Eind 
summons  is  issued  against  them.'* 

An  injunction  restraining  a  receiver  from  prosecuting  actions 
against  certain  stockholders  does  not  stop  the  running  of  limitations 
in  favor  of  other  stockholders.'®  It  has  been  held  that  a  provision  in 
an  order  allowing  the  claim  of  a  creditor  that  dividends  thereon  are 
to  be  withheld  pending  a  settlement  with  the  creditor  as  a  stockholder 
in  the  corporation  will  not  stop  the  running  of  the  statute  as  against 
him,  where  an  assessment  by  the  court  is  a  necessary  prerequisite  to 
the  collection  of  the  unpaid  subscriptions.'® 

The  mere  filing  of  a  petition  to  rehear  the  decree  in  a  creditor's 
suit  directing  actions  at  law  to  be  brought  against  the  stockholders 
does  not  prevent  the  running  of  the  statute  in  their  favor.''' 

81  Potts  V.  St.  Paul  Athletic  Park  Portland  St.  R.  Co.,  40  Ore.  295,  65 
Ass'n,  84  Minn.   217,   87  N.  W.  604;       Pac.   1052. 

London     &     Northwestern     American  A-  bondholder  is  a  creditor  within 

Mortg.  Co.  V.  St.  Paul  Park  Improve-  the  meaning  of  this  rule.    Pox  v.  Prod- 

ment  Co.,  84  Minn.  144,  86  N.  W.  872.  uee   Gold   Storage   Exchange,   192  HI. 

82  Where  creditors  are  clothed  with  App.  301. 

the  power  to  ascertain  who  the  stock-  84 Boyd    v.    Mutual    Fire    Ass'n    of 

holders  are  by  examination  of  the  cor-  Eau  Claire,  116  Wis.  155,  61  L.  E.  A. 

porate    books,   in    an    action    for    the  918,   96  Am.   St.  Eep.  948,  94  N.   W. 

enforcement    of    stock    subscriptions,  171,  90  N.  W.  1086. 

the   running   of   the   statute,  of   limi-  86  Gold  v.  Paynter,  101  Va.  714,  44 

tations   will   not  be   stopped  by  lack  S.  E.  920. 

of   knowledge   that   there   are   unpaid  86  Davis  v.  Scott,  129  Ark.  226,  195 

subscriptions.       Chilberg     v.     Sieben-  S.  W.  383. 

baum,  41  Wash.  663,  84  Pac.  598.  87  Gold  v.  Paynter,  101  Va.  714,  44 

83  Fox  V.  Produce  Cold  Storage  Ex-  S.  E.  920. 
change,  192  111.  App.  301;  Dunne  v. 
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Under  some  statutes  limitations  do  not  run  while  the  defendant  is 
out  of  the  state." 

XXXIV.      PERSONAL  UABILITT  OP   STOCKHOLDERS  FOB  DEBTS  OP   THE 

CORPORATION 

§4137.  Liability  in  the  absence  of  charter,  statutory  or  consti- 
tutional provisions — General  principles.  A  court  of  equity,  as  we 
have  seen,  may  compel  the  stockholders  of  a  corporation,  at  the  suit 
of  creditors,  to  pay  in  a;ny  balance  that  may  be  due  on  their  shaxes, 
when  stich  payment  is  necessary  in  order  to  provide  funds  for  pay- 
ing the  debts  of  the  corporation.**  This,  however,  is  not  holding  the 
stockholders  of  the  corporation  personally  liable  for  its  debts,  but  is 
simply  reaching  assets  of  the  corporation,  and  applying  them  to  the 
Ijaymenf  of  its  debts.  It  is  well  settled  that  stockholders  are  not 
personally  liable  for  debts  of  the  corporation,  either  at  law  or  in 
equity,  unless  such  liability  is  expressly  imposed  '"  by  the  charter,  or 


88  Tama  Water-Power  Co.  v.  Hop- 
kins, 79  Iowa  653,  44  N.  W.  797;  Guil- 
bert  V.  Kessinger,  173  Mo.  App.  680, 
160  S.  "W.  17. 

89  See  §  4095,  supra. 

As  to  the  liability  in  equity  of  hold- 
ers of  watered  or  fictitiously  paid  up 
stock,  see  §  3589  et  seq.,  supra. 

90  United  States.  United  States  v. 
Stanford,  161  U.  S.  412,  40  L.  Ed. 
751,  aff'g  70  Fed.  346,  69  Fed.  25; 
Fourth  Nat.  Bank  of  New  York  v. 
Francklyn,  120  U.  .S.  747,  30  L.  Ed. 
825;  Pollard  v.  Bailey,  20  Wall.  520, 
22  L.  Ed.  376;  Central  Wisconsin 
Trust  Co.  V.  Barter,  194  Fed.  835,  afC'g 
Harris  v.  Northern  Blue  Grass  Land 
Co.,  185  Fed.  192;  Harrill  v.  Davis, 
168  Fed.  187,  22  L.  E.  A.  (N.  S.) 
1153,  rev'g  judgment  7  Indian  T.  152, 
15  Ann.  Cas.  1134,  104  S.  W.  573;  Ley- 
ner  Engineering  Works  v.  Kempner, 
163  Fed.  605;  Hudson  v.  Limestone 
Natural  Gas  Co.,  132  Fed.  410. 

Alabama.  Snider 's  Sons'  Co.  v. 
Troy,  91  Ala.  224,  11  L.  E.  A.  515,  24 
Am.  St.  Eep.  887,  8  So.  658;  Smith  v. 
Huckabee,    53     Ala.    191;     Magnolia 


Shingle  Co.  v.  J.  Zimmern's  Co.,  3 
Ala.  App.  578,  58  So.  90. 

Arkansas.  Davis  v.  Moore,  130  Ark. 
128,  197  S.  W.  295 ;  Jones  v.  Jarman, 
34  Ark.  323. 

California.  Green  v.  Beekman,  59 
Cal.  545;  French-  v.  Tesehemaker,  24 
Cal.  518,  540. 

Ctolorado.  Liebhardt  v.  Witoon,  38 
Colo.  1,  120  Am.  St.  Eep.  97,  88  Pac. 
173;  Adams  v.  Clark,  36  Colo.  65,  10 
Ann.  Cas.  774,  85  Pac.  642. 

Connecticut.  Betts  v.  Connecticut 
Life  Ins.  Co.,  78  Conn.  442,  62  Atl. 
345;  Ward  v.  Griswoldville  Mfg.  Co., 
16  Conn.  593. 

Georgia.  Eeid  v.  Eatonton  Mfg. 
Co.,  40  Ga.  98,  2  Am.  Eep.  563. 

Indiana.  Gainey  v.  Gilson,  149  Ind. 
58,  48  N.  E.  633;  Shaw  v.  Boylan,  16 
Ind.  384. 

Iowa.  Warfieia  v.  Marshall  Coun- 
ty Canning  Co.,  72  Iowa  666,  2  Am.  St. 
Eep.  263,  34  N.  W.  467;  Hampson  v. 
Weare,  4  Iowa  13,  66  Am.  Dec.  116. 

Kansas.  Bicknell  v.  Altman,  81 
Kan.  436,  105  Pac.  694. 

Kentucky.     Gravel  Switch  &  L.  S. 
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by  some  statutory  or  constitutional  provision.     And  this  is  equally 


Tel.  Go.  V.  Lebanon,  L.  &  L.  Tel.  Co., 
139  Ky.  151,  129  S.  "W.  559;  Wheeler 
V.  Preston,  107  S.  W.  274;  Covington 
Stone  &  Sand  Coj  v.  Eosedale  Elec. 
Light  Jockey  Club,  25  Ky.  L.  Eep.  963, 
76  S.  W.  506. 

Louisiana.  Bond  &  Braswell  v. 
Seott  Lumber  Co.,  128  La.  818,  55  So. 
468. 

Maine.  Abbott  v.  Goodall,  100  Me. 
231,  60  Atl.  1030 ;  Libby  v.  Tobey,  82 
Me.  397,  19  Atl.  904;  Coffin  v.  Eieh, 
45  Me.  507,  71  Am.  Dec.  559;  Adams  v. 
Wieasset  Bank,  1  Greenl.  361,  10  Am. 
Dee.  88. 

Massachusetts.  Auld  v.  Caunt,  216 
Mass.  381,  103  N.  E,  933;  "Whitney  v. 
Maiden  &  M.  E.  Co.,  202  Mass.  298, 
132  Am.  St.  Eep.  493,  88  N.  E.  907; 
Inhabitants  of  Norton  v.  Hodges,  100 
Mass.  241;  Spear  v.  Grant,  16  Mass. 
9;  Vose  v.  Grant,  15  Mass.  505;  Trus- 
tees of  Eree  Schools  in  Andover  v. 
riiut,  13  Mete.  539. 

Mississippi.     State  v.  Marshall,  69 
Miss.  486,  13  So.  668. 
^Missouri.     Johnson  v.  United  Eys. 
Co.,  247  Mo.  326,  152  S.  W.  362,  374. 

Nebraska.  Eawson  v.  Taylor,  69 
Neb.  473,  95  N.  W.  1033;  Farmers' 
Loan  &  Trust  Co.  v.  Funk,  49  Neb.  353, 
68  N.  "W.  520. 

New  Jersey.  Salt  Lake  City  Nat. 
Bank  v.  Hendricksou,  40  N.  J.  L.  52. 

New  Mexico.  Jones  v.  Eankin,  19 
N.  M.  56,  140  Pac.  1120. 

New  York.  Chase  v.  Lord,  77  N.  Y. 
1;  Lowry  v.  Inman,  46  N.  Y.  119 ; 
Seymour  v.  Sturgeas,  26  N.  Y.  134; 
Winne  v.  Mehrbaeh,  130  App.  Div. 
329,  114  N.  Y.  Supp.  618;  Coulter  Dry 
Goods  Co.  V.  Eoscnbaum,  74  Misc. 
579^  134  N.  Y.  Supp.  487;  New  York 
Air  Brake  Co.  v.  International  Steam 
Pump  Co.,  64  Misc.  347,  120  N.  Y. 
Supp.  683,  aff'd  136  App.  Div.  931,  120 
N.  Y.  Supp.  1137;  Freeland  v.  Mc- 
CuUough,  1  Den.  414,  43  Am.  Dec.  685. 

North   Oarolina.     Poeahomtas   Fuel 


Co.  V.  Tarboro  Cotton  Factory,  174 
N.  C.  245,  93  S.  E.  790. 

Ohio.  Ireland  v.  Palestine,  B.,  N. 
P.  &  N.  W.  Turnpike  Co.,  19  Ohio  St. 
S69;  Carr  v.  Iglehart,  3  Ohio  St.  457. 

Oregon.  Falls  City  Lumber  Co.  v. 
Watkina,  53  Ore.  212,  99  Pac.  884. 

Peniwylvania.  De  Haven  v.  Pratt, 
223  Pa.  633,  72  Atl.  1068;  Brinham  v. 
Wellersberg  Coal  Co.,  47  Pa.  St.  43. 

Bhode  Island.  Atwood  v.  Ehode 
Island  Agr.  Bank,  1  E.  I.  376. 

South  Carolina.  Parker  v.  Carolina 
Sav.  Bank,  53  S.  C.  583,  69  Am.  St. 
Eep.  888,  31  S.  E.  673;  Hall  v.  Klinck, 
25  S.  C.  348,  60  Am.  Eep.  505;  South 
Carolina  Mfg.  Co.  v.  Bank  of  South 
Carolina,  6  Eieh.  Eq.  227. 

Tennessee.  Woods  v.  Wicks,  7  Lea 
40. 

Vermont.  Barton  Nat.  Bank  v.  At- 
kins, 72  Vt.  33,  47  Atl.  176;  Dauehy  v. 
Brown,  24  Vt.  197. 

Washington.  Badere  v.  Goodrich,  63 
Wash.  650,  116  Pac.  274. 

West  Virginia.  Nimick  v.  Mingo 
Iron  Works  Co.,  25  W.  Va.  184,  199. 

Exemption  from  individual  liability 
is  an  element  of  a  contract  made  with 
a  corporation.  Snider 's  Sons'  Co.  v. 
Troy,  91  Ala.  224,  11  L.  E.  A.  515,  24 
Am.  St.  Eep.  887,  8  So.  658;  Magnolia 
Shingle  Co.  v.  J.  Zimmern's  Co.,  3 
Ala.  App.  578,  58  So.  90. 

A  stockholder  who  does  not  partici- 
pate in  making  a  corporate  contract  is 
not  liable  thereon.  Falls  City  Lumber 
Co.  V.  Watkins,  53  Ore.  212,  99  Pac. 
884. 

A  petition  seeking  ta  hold  certain 
stockholders  liable  on  a  contract  of 
the  corporation  oh  the  ground  that 
they  were  its  principal  stockholders 
and  as  such  received  the  benefit  of  the 
services  rendered  under  the  contract, 
but  which  fails  to  allege  that  they 
owed  anything  ou  their  stock,  or  facts 
bringing  them  vidthiu  the  statute  im- 
posing liability  on  stockholders  and  of- 
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true  of  a  stockholder  who  owns  all,*^  or  a  majority,®*  of  the  capital 
stock.  The  reason  is  that  a  corporation  is  a  legal  entity  or  artificial 
person,  distinct  from  the  members  who  compose  it,  i^  their  individual 
capacity ;  and  when,  it  contracts  a  debt,  it  is  the  debt  of  this  legal 
entity  or  artificial  person, — the  corporation, — ^and  not  the  debt  of 
the  individual  members.'*  "Personal  responsibility  of  stockholders 
is  inconsistent  with  a  body  corporate  at  comm.on  law,  and  -can.  arise 
only  out  of  some  positive  prescription  by  legislative  act. ' '  '*  This 
is  one  of  the  features  which  distinguishes  a  corporation  at  common 
law  from  an  ordinary  partnership,  partners  being  individu-ally  liable 
for  all  the  "debts  of  the  firm,  however  little  they  may  have  invested 
in  the  business,  and  it  is  one  of  the  chief  advantages  of  incorporation. 
It  of  course  follows  that  an  execution  ®^  or  attachment  ®*  against  a 
corporation  cannot  be  levied  upon  the  individual  property  of  its 
stockholders  or  members  unless  there  is  a  valid  charter,  statutory  or 
constitutional  provision  therefor. 


fleers  in  certain  cases  on  insolvency 
and  dissolution  of  the  corporation, 
does  not  state  a  cause  of  action.  Sea- 
ton  V.  Majors,  —  Tex.  Civ.  App.  — , 
182  S.  W.  712. 

Compare  Jackson  v.  Meek,  87  Tenu. 
69,  10  Am.  St.  Kep.  620,  9  S.  W.  225, 
where  it  is  said:  "The  general  rule 
of  the  common  law  holds  the  share- 
holder of  a  corporation  liable  for  the 
debts  of  the  associatiou  only  so  far  as 
he  may  have  agreed  to  contribute  to 
the  capital  stock  of  the  company;  his 
liability  is  in  his  corporate  capacity, 
and  is  deemed  the  primary^source  for 
the  payment  of  the  company  'a  debts. ' ' 

91  Gravel  Switch  &  L.  S.  Tel.  Co.  v. 
Lebanon,  L.  &  L.  Tel.  Co.,  139  Ky. 
151,  129  S.  W.  559. 

A  corporation  which  owns  all  of  the 
stack  of  another  corporation  is  not  lia- 
ble for  a  breach  of  contract  by  the 
latter.  New  York  Air  Brake  Co.  v. 
International  Steam  Pump  Co.,  64  N. 
Y.  Misc.  347,  120  N.  Y.  Supp.  683, 
afe'd  136  N.  Y.  App.  Div.  931,  120 
N.  Y.  Supp.  1137. 

"In  the  absence  of  a  statutory  pro- 
vision on  the  subject,  the  acquisition 
pf  all  tJje  stock,  property  and  assets 


of  a  corporation,  by  an  individual  or 
by  another  corporation,  does  not  make 
the  new  holder  liable  to  pay  the  debts 
orf  the  corporation. ' '  Whiting  v.  Mai- 
den &  M.  R.  Co.,  202  Mass.  298,  132 
Am.  St.  Eep.  493,  88  N.  E.  907. 
See  also  §  22  et  seq.,  supra. 

92  Stone  V.  Cleveland,  C,  C.  •&  St. 
L.  K.  Co.,  202  N.  Y.  352,  35  L.  E.  A. 
(N.  S.)  770,  95  N.  E.  •616,  rev'g  136 
N.  Y.  App.  Div.  907,  120  N.  Y.  Supp. 
1147;  Quaid  v.  Eatkowsky,  —  N.  Y. 
App.  I)iv.  — ,  170  N.  Y.  Supp.  812; 
Badere  v.  Goodrich,  63  Wash.  650,  116 
Pac.  274. 

See  also  §  22  et  seq.,  supra. 

93  See  §  22  et  seq.,  supra. 

94  Depue,  J.,  in  Salt  Lake  City  Nat. 
Bank  v.  Hendrickson,  40  N.  J.  L.  52. 

95  Adams  v.  Wicasset  Bank,  1  Me. 
361,  10  Am.  Dec.  88. 

A^  to  the  remedy  by  execution  to 
enforce  a  statutory  liability  of  stock- 
holders for  corporate  debts,  see  §  4221, 
infra.  ^ 

96  State  V.  Marshall,  69  Miss  486, 13 
So.  668. 

As  to  attachment  in  proceedings  to 
enforce  a  statutory  liability  for  cor- 
porate debts,  see  §4222,  infra. 
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Persons  who  undertEuke  to  do  business  as  a  corporation,  and  con- 
tract debts,  after  an  ineffectual  attempt  to  incorporate,  or  without 
any  attempt  at  all,  may  be  personally  liable  as  partners  for  the  debts 
so  contracted;  but  this  is  on  the  ground  that  there  is  no  corporation, 
at  all,  and  that  the  debts  are  their  individual  debts.*'' 

When  there  is  a  corporation,  and  it  contracts  debts,  stockholders 
do  not  become  personally  liable  therefor  because  the  corporation 
exceeds  its  powers.**  Nor  do  stockholders  become  personally  liable 
as  such  for  debts  of  the  corporation  by  falsely  representing  that  they 
are  liable.  In  such  a  case,  the  remedy,  if  any,  is  against  them  as  in- 
dividuals merely  to  recover  damages  for  the  deceit.**  Nor  do  they 
become  personally  liable  for  corporate  debts,  in  the  absence  of  a 
statute,  because  assets  of  the  corporation  have  been  illegally  distrib- 
uted among  or  withdrawn  by  them,  either  before  or  after  dissolution 
of  the  corporation.  The  remedy  of  creditors  in  such  a  case  is  in 
equity  to  compel  restitution  of  the  assets  or  their  value,  and  their 
application  to  payment  of  the  debts.^ 

§  4138.  —  Liability  for  torts.  The  stockholders  of  a  corporatio'n 
are  not  individually  liable  for  its  torts,  whether  they  consist  in  mis- 


97  New  York  Nat.  Exch.  Bank  v. 
Crowell,  177  Pa.  St.  313,  35  Atl.  613. 

Where  there  is  no  such  compliance 
with  the  statute  as  to  make  even  a  de 
facto  corporation,  the  members  are 
liable  to  creditors  as  individuals. 
Meyer  v.  Brunson,  104  S.  G.  84,  88 
S.  K.  359. 

Many  eoTirts  have  held  that  where  a 
corporation  is  organized  for  an  unlaw- 
ful purpose,  the  incorporators  may  be 
held  as  partners.  But  it  has  been  held 
that  the  stockholders  of  an  illegal  in- 
vestment company  cannot  be  held  lia- 
ble on  its  prior  lawful  contract  for 
printing  and  supplies,  where  it  was 
organized  and  they  became  stockhold- 
ers in  good  faith,  and  upon  discovering 
that  its  investment  contracts  were  il- 
legal, they  were  called  in  and  the 
mo!uey  paid  under  them  was  refunded, 
and  the  company  did  not  engage  in 
any  further  unlawful  business,  es- 
pecially where  such  printing  contract 
was  made  by  the  plaintiff  with  full 
knowledge  of  the  nature  of  the  corpo- 


ration, and  he  later  acquired  stock 
for  the  purpose  of  taking  corporate  ac- 
tion on  his  claim  against  other  stock- 
holders, and  thereby  became  a  partner 
with  them,  and  in  pari  delicto  in  the 
fraud,  if  any  there  was.  Ivy  Press  v. 
McKechnie,  88  Wash.  643,  153  Pac. 
1067. 

See  §  281,  supra,  and  see  subd.  xxxvi 
"Individual  Liability  and  Eights  on 
Failure  to  Incorporate, ' '  infra,  this 
chapter. 

98  Second  Nat.  Bank  of  Cincinnati 
V.  Hall,  35  Ohio  St.  1-66;  Medill  v. 
Oollier,  16  Ohio  St.  599;  Ohio  Life 
Insurance  &  Trust  Oo.  v.  Merchants' 
Insurance  &  Triist  Co.,  11  Humph. 
(Tenn.)  1,  53  Am.  Dec.  742;' Searight 
V.  Payne,  2'Tenh.  Ch.  175. 

99Reid  V.  Eatonton  Mfg.  Co.,  4Q 
Ga.  98,  a  Am.  Eep.  563.  See  Searight 
V.  Payne,  2  Tenn.  Ch.  175. 

1  See  the  chapter  on  Insolvency. 

Ai'to  the  'right  to  recover  dividends 
uplaT^fully  paid,  see  §8733  et  seq., 
supra. 
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feasance,  malfeasance  or  nonfeas'ance,  if  they  have  not  in  any  way 
participated  therein,*  unless  they  are  made  liable  by  some  express 
charter,  statutory  or  constitutional  provision.^ 

§4139.  —  Power  of  corporation  to  make  stockholders  liable;  by- 
laws. It  is  not  within  the  power  of  a  corporation,  unless  it  is 
authorized  by  the  charter  or  by  some  other  statute,  to  bind  the  stock- 
holders to  personal  liability  for  its  debtSj  without  their  consent,  by 
agreement  with  its  creditors,  by  resolution  or  otherwise.*  A  bank, 
for  example,  cannot  make  its  stockholders  liable  on  its  notesr  or  bills 
by  printing  thereon  a  notice  that  they  are  so  liable ;  *  and,  in  the  ab- 
sence of  charter  or  statutory  authority  therefor,  a  corporation  can- 
not make  &  valid  by-law  imposing  upon  stockholders  personal  liability 
for  its  debts,®  unless  they  consent.''  ,  Nor,  in  the  absence  of  plain 


2  United  States.  Johns-Pratt  Co.  v. 
Sachs  Co.,  175  Fed.  70,  aff  'g  judgment 
168  Fed.  311,  as  to  this  point;  Hud- 
son V.  Limestone  Natural  Gas  Co.,  132 
Fed.  410. 

Illinois.  Peck  v.  Cooper,  8  111.  App. 
403,  aff'd  112  111.  192,  54  Am.  Eep. 
231. 

Indiana.  Hartzler  v.  Goshen  Churn 
&  Ladder  Co.,  55  Ind.  App.  455,  104 
N.  B.  34. 

Kansas.  Atchison,  T.  &  S.  F.  E.  Co. 
V.  Cochran,  43  Kan.  225,  7  L.  E.  A. 
414,  19  Am.  St.  Eep.  129,  23  Pae.  151. 

Massaclmsetts.  Inhabitants  of  Nor- 
ton V.  Hodges,  100  Mass.  241. 

Michigan.  Bohn  v.  Brown,  33  Mich. 
257. 

Missouil.  Cable  v.  MoCune,  26  Mo. 
271,  72  Am.  Dec.  214 ;  Flood  v.  Busch, 
165  Mo.  App.  142,  146  S.  W.  73, 

Nebraska.  Doolittle  v.  Marsh,  11 
Neb.  243,  9  N.  W.  54. 

New  York.  Merrick  v.  Van  Sant- 
voord,  34  N.  Y.  208;  Heacook  v.  Sher- 
man, 14  Wend.  58. 

Oregon.  Foley  v.  Lacert,  35  Ore. 
166,  58  Pae.  37. 

Texas.  Belo  v.  Fuller,  84  Tex.  450, 
3,1  Am.  St.  Eep.  75,  19  S.  W.  616; 
Kirby  v.  Hayden  (Tex.  Civ.  App.), 
125  S.  W.  993. 


They  are  not  responsible  for  the 
fraudulent  representations  of  an  agent 
of  the  corporation  made  to  induce  the 
sale  of  stock,  where  they  did  not  take 
any  part  in  or  sanction  such  repre- 
sentations, and  did  not  know  of  them. 
Flood  V.  Busch,  165  Mo.  App.  142,  146 
S.  W.  73. 

But  a  stockholder  may  .  be  held 
jointly  liable  with  the  corporation 
where  he  directed  and  was  behind  its 
acts.  Chicago  Ey.  Equipment  Co.  v. 
Perry  Side  Bearing  Co.,  170  Fed.  968, 
judgment  rev'd  178  Fed.  449. 

See  also  §  31,  supra. 

8  See  §  4164,  infra. 

4  Georgia.  Eeid  v.  Eatonton  Mfg. 
Co.,  40  Ga.  98,  2  Am.  Eep.  563. 

Maryland.  Vincent  v.  Chapman,  10 
Gill  &  J.  279. 

Massaclmsetts.  Trustees  of  Free 
Schools  in  Andover  v.  Flint,  13  Mete. 
539.  ' 

New  York.  Lowry  v.  Inman,  46  N. 
Y.  119. 

Ohio.  Ireland  v.  Palestine,  B.,  N.  P. 
&  N.  W.  Turnpike  Co.,  19  Ohio  St.  369. 

5  Lowry  v.  Inman,  46  N.  Y.  119. 
And  see  Eeid  v.  Eatonton  Mfg.  Co., 
40  Ga.  98,  2  Am.  Eep.  563. 

8  See  §  512,  supra. 
7  See  §  4140,  infra. 
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statutory  authority,  can  such  liability  be  imposed  by  a  provision  in 
the  articles  of  incorporation.* 

§  4140.  —  Agreement  or  consent  of  stockholders.  Stockholders,  of 
course,  may  render  themselves  personally  liable  for /debts  of  the  cor- 
poration by  express  agreement  or  consent,  provided  their  promise 
has  a  consideration  to  support  it,  and  is  in  writing,  when  this  is  neces- 
sary under  the  statute  of  frauds,  but  their  liability  in  such  case  is  not 
as  stockholders,  but  as  individuals.* 


8  An  amendment  of  the  articles  so 
as  to  impose  an  additional  liability  on 
stockholders  who  had  paid  for  their 
stock  in  full  was  held  not  to  be  war- 
ranted by  a  statutory  provision  per- 
mitting the  articles  to  contain  "such 
other  provisions  or  article^,  •  *  * 
not  inconsistent  with  law, ' '  as  the  in- 
corporators might  deem  proper  to  be 
inserted  for  the  interests  of  the  cor- 
poration, etc.,  and  also  to  be  a  de- 
parture from  the  uniformity  of  cor- 
porate powers  and  privileges  intended 
by  the  statute.  Central  Wisconsin 
Trust  Co.  V.  Barter,  194  Fed.  835, 
aff'g  185  Fed.  192. 

As  to  the  effect  generally  of  provi- 
sions in  the  articles  not  required  to  be 
inserted,  see  §  207,  supra. 

9  United  States.  B.  B.  Thompson 
Estate  Co.  v.  Weinhard,  247  Fed.  951, 
aff'g  242  Fed.  315;  Wilson  v.  Knowles, 
213  Fed.  782. 

California.  London  &  S.  F.  Bank  v. 
Parrott,  125  Cal.  472,  73  Am.  St.  Eep. 
64,  58  Pae.  164. 

Georgia.  Beid  v.  Eatonton  Mfg.  Co., 
40  Ga.  98,  2  Am.  Bep.  563. 

Iowa.  Watt  V.  German  Sav.  Bank, 
165  N.  W.  897;  Minden  Canning  Co.  v. 
Hensley,  149  Iowa  168,  126  N.  W.  1115 
(construing  a  bond  given  by  stock- 
holders to  secure  certain  corporate 
debts). 

Louisiana.  Citizens '  Bank  of  Louis- 
iana V.  Fotee,  123  La.  918,  49  So.  641; 
Green,'  Harding  &  Co.  v.  J.  M.  Eelf  & 
Co.,  14- La.  Ann.  828. 

Massachusetts.      Trtistees   of    Free 


Schools  in  Andover  v.  Flint,  13  Mete. 
539. 

Michigan.  People's  Bank  v.  Mc- 
Mahon,  160  Mich.  46,  125  N.  W.  62. 

Minnesota.  Smith  v.  Armstrong,  125 
Minn.  59,  145  N.  W.  617. 

Texas.  Zachry  &  Gerhart  v.  Peter- 
son &  Avant,  —  Tex.  Civ.  App.  — , 
171  S.  W.  494. 

XJtali.  Dotson  v.  Hoggan,  44  TTtah 
295,  140  Pae.  128. 

Wisconsin.  Hannah  v.  Knuth,  161 
Wis.  467,  Ann.  Cas.  1917  C  681,  154 
N.  W.  985. 

See,  as  to  agreements  of  stoekhold 
ers  imposing  individual  liability 
Wheat  V.  Frankfort  Cotton  Mill  Co. 
4  Ky.  L.  Rep.  620. 

Guaranty  by  stockholders  of  pay 
ment  of  corporate  debt.  London  &  S. 
F.  Bank  v.  Parrott,  125  Cal.  472,  73 
Am.  St.  Rep.  64,  58  Pae.  164;  Citizens 
Bank  of  Louisiana  v.  FolSe,  123  Ija, 
918,  49  So.  641. 

Guaranty  to  save  harmless  a  person 
indorsing  a  corporate  note.  Wilson  v. 
Knowles,  213  Fed.  782. 

Minutes  of  a  corporate  meeting 
showing  that  a  motion  that  the  cor- 
porate debts  be  paid  by  the  stock- 
holders was  made  and  seconded  do  n»t 
show  an  agreement  by  the  stockhold- 
ers to  pay  them,  where  they  do  not 
phow  that  such  motion  was  voted  upon 
or  adopted,  especially  where  it  is 
shown  by  other  evidence  that  it  was 
not.  Asbury  v.  Mauney,  173  N.  C. 
454,  92  S.  E.  267.    • 

The  adoption  of>  a  resolution  at  a 
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A  promise  by  a  stoekliolder  to  pay  a  debt  of  the  corporation,  be- 
ing a  promise  to  answer  for  the  debt  of  another,  is  within  the  statute 
of  frauds,  and  must  be  in  writing,  unless  there  are  circumstances 
taking  it  out  of  the  statute.^" 

A  by-law  making  stockholders  personally  liable  for  corporate  debts, 
consented  to  by  all  the  stockholders,  and  relied  upon  by  a  creditor 
in  dealing  with  the  corporation  and  extending"  it  credit,  T^^^ould  no 
doubt  operate  as  an  agreement  between  the  stockholders,  as  individ- 
uals, and  the  creditor,  so  as  to  render  them  liable  to  him,  but  they 
would  be  liable,  in  the  absence  of  a  charter  or  statutory  provision 
authorizing  such  a  by-law,  as  individuals  merely,  and  not  as  stock- 


stoekholders'  meeting  that  the  staek- 
■,  holders  pay  the  corporate  debts,  is 
not  the  action  of  the  corporation,  Wit 
at  most  amounts  to  no  more  than  a  per- 
sonal agreement  between  the  stock- 
holders. Asbury  v.  Mauney,  173  N.  C. 
454,  92  S.  B.  267. 

A  resolution  adopted  at  a  stockhold- 
ers' meeting  that  the  debts  of  the 
corporation  be  paid  by  "the  stock- 
holders" means  all  of  the  stockhold- 
ers, and  is  in  the  nature  of  a  proposal 
which  does  not  become  effective  where 
stockholders  who  were  not  present  at 
the  meeting  refuse  to  give  their  con- 
sent. Asbury  v.  Mauney,  173  N.  C. 
454,  92  S.  E.  267. 

A  resolution  of  record  of  a  corpora- 
tion, that  each  stockholder  of  a  cor- 
poration shall  indorse  the  company's 
paper  to  the  extent  of  his  stock,  does 
not  impose  upon  the  stockholders  in- 
dividual liability  on  paper  of  the  com- 
pany indorsed  by  them  without  re- 
course.   Martin  v.  Fitch,  65  Ind.  216. 

To  warrant  a  recovery  by  a  creditor 
under  an  agreement  by  stockholders  to 
pay  certain  indebtedness  of  the  cor- 
poration, it  must  appear  that  his  claim 
Is  a  part  of  the  indebtedness  so  agreed 
to  be  paid.  Robinson  v.  Nashville 
Center  Co-operative  Creamery  Ass'n, 
115  Minn.  43,  131  N.  W.  856. 

Where,  by  the  terms  of  the  agree- 
ment, the  liability  of  the  stockholders 
to  pay  corporate   debts  is  joint  and 


several,  each  is  liable  for  the  entire 
indebtedness,  and  any  creditor  in  the 
class  referred  to  in  the  agreement  may 
maintain  an  action  at  law  on  his  own 
behalf  against  any  or  all  the  stock- 
holders. Hence  there  is  no  ground  for 
a  suit  in  equity  on  behalf  of  all  the 
creditors  against  all  the  stockholders 
to  fix  the  liability  of  each  and  to  com- 
pel each  to  contribute  to  a  fund  to 
pay  such  debts.  Robinson  v.  Nash- 
ville Center  Co-operative  Creamery 
Ass'n,  115  Minn.  43,  131  N,  W.  856. 

10  Trustees  of  Free  Schools  in  An- 
dover  V.  Flint,  13  Mete.  (Mass.)  539; 
Winne  v.  Mehrbach,  130  N.  Y.  App. 
Div.  329,  114  N.  Y.  Supp.  618. 

An  agreement  by  a  stockholder  to 
"indemnify  and  hold  harmless"  a  cor- 
porate creditor  on  account  of  the  ex- 
tension of  credit  or  the  sale  of  goods 
to  the  corporation,  is  a  promise  to  an- 
swer for  the  debt  or  default  of 
another.  Goldie-Klenert  Distributing 
Co.  V.  Bothwell,  67  "Wash.  264,  'Ann. 
Cas.  1913  D  849,  121  Pac.  60. 

The  minutes  of  a  stockholders '  meeii- 
ing,  signed  only  by  the  secretary  as 
such,  showing  the  adoption  of  a  mo- 
tion that  certain  debts  be  paid  by  the 
stockholders,  are  not  a  sufficient  mem- 
orandum to  satisfy  the  statute,  since 
such  a  signature  does  not  purport  to 
be  that  of  the  signer  as  agent  of  the 
stockholders,  and  since,  in  any .  event, 
one  of  the  contracting  parties  cannoc 
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holders.^i  It  has  been  held  that  a  stockholder  does  not  become  liable 
to  a  crediSjr  of  the  corporation,  even  individually,  undefr  a  by-law 
imposing  personal  liability  upon  stockholders  for  corporate  debts, 
merely  because  he  signed  the  by-laws,  if  it  does  not  appear  that  he  did 
so  for  any  other  purpose  than  to  become  a  member  of  the  corporation, 
or  that  the  creditor  contracted  on  the  faith  of  the  by-law,  or  with 
knowledge  of  its  existence.^* 

Where  a  loan  is  made  to  a  corporation  on  its  bond  and  mortgage, 
and  the  stockholders  become,  by  contract,  sureties  for  repayment  of 
the  loan,  other  creditors  of  the  company  have  no  equity  to  compel 
the  lender  to  exhaust  his  remedy  against  the  stockholders  as  sureties 
before  resorting  to  the  corporation  and  the  property  for  payment.^^ 

An  agreement  among  stockholders  to  pay  corporate  debts,  to  which 
the  creditors  are  not  parties,  could  not  be  enforced  by  the  creditors 
at  common  law,  but  would  be  binding  as  between  the  stockholders.^^ 

§4141.  Statutory  liability  in  general.  The  legislature  clearly 
has  the  power  to  impose  upon  the  stockholders  of  a  corporation  in- 
dividual liability  for  its  debts  to  any  extent  it  may  see  fit,  unless  eon- 
trolled  by  special  constitutional  provisions,  if  it  imposes  the  liability 
at  the  time  the  corporation  is  created.^*  But  it  has  no  right  to  in- 
crease the  liability  of  the  existing  stockholders  of  a  corporation  after 
its  creation,  or  to  impose  a  liability  upon  them  where  none  existed 
before,  unless  they  consent,  or  unless  it  has  reserved  the  power  to 

be  the  agent  of  the  other  for  the  pur-  charter  under  which  a  co;rporation  is 

pose  of  binding  him  by  his  signature  organized  or  in  the  general  statutory 

under  the  statute  of  frauds.     Asbury  law.     Barton  Nat.  Bank  v.  Atkins,  72 

V.  Mauney,  173  N.  C.  454,  92  S.  E.  267.  Vt.  33,  47  Atl.  176. 

H  See  Eeid  v.  Eatonton  Mfg.   Co.,  The  Colorado  statute  imposing  dou- 

40  Ga.  98,  2  Am.  Eep.  563;   Flint  v.  ble  liability  on  stockholders  in  banks 

Pierce,  99  Mass.  68,  96  Am.  Dec.  691;  was  passed  in  conformity  to  the  eoinsti- 

Trustees  of  Free  Schools  in  Andover  v.  tutional     requirements.        Adams     v. 

Flint,  13  Mete.  (Mass.)  539.  Clark,  36  Colo.  65,  10  Ann.  Cas.  774, 

See  also  §§  498,  512,  supra.  85  Pae.  642. 

12 Flint  V.  Fierce,  99  Mass.  68,  96  Prior  to  the  Act  of  1893  (2  Park's 

Am.  Dec.  691.  Ann.  Code  1914,  §  2270)  there  was  no 

1*  South  Carolina  Mfg.  Co.  v.  Bank  general  statute  in  Georgia  regulating 

of  South  Carolina,  6  Rich.  Eq.  (S.  C.)  the  individual  liability  of  stockhold- 

227.  ers  in  banks,  and  such  liability  was  in 

14  See  Eipley  v.  Sampson,  10  Pick.  each  instance  dependent  on  the  pro- 
(Mass.)  371.  visions     of    the     special    charter    pf 

15  United  States  Trust  Co.  v.  United  each  particular  bank.  Wheatley  v. 
States  Fire  Ins.  Co.,  18  N.  Y.  199.  Glover,  125  6a.  710,  54  S.  E.  626;  Eeid 

A  provision  imposing  personal  lia-  v.  De  Jarnette,  123  Ga.  787,  8  Ann. 
Dility  may  be  contained  in  a  special      Cas.  1117,  51  S.  E.  770. 
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alter,  amend  or  repeal  the  charter  of  the  corporation  or  the  general 
law  under  w"hich  it  was  formed.^®  Nor  can  it  take  away  or  impair  a 
right  of  existing  creditors  of  a  corporation  to  resort  to  the  liability 
of  its  stockholders  for  the  payment  of  their  claims.^'  And  of  course^ 
where  the  liability  is  imposed  by  the  constitution,  the  legislature 
has  no  right  to  relieve  the  stockholders  from  liability,  or  to  impose  a 
different  liability.^' 

The  liability  is  to  be  determined  by  the  statutes  in  force  when  the 
indebtedness  of  the  corporation  was  contracted.^' 

It  is  sometimes  expressly  provided  by  statute  that  corporations 
shaU  have  power  to  exempt  the  private  property  of  members  from 
liability  for  corporate  debts.*^ 

A  provision  that  "the  individual  property  of  the  stockholders" 
shall  be  liable  for  the  ultimate  payment  of  debts,  does  not  mean  that 
the  liability  can  be  enforced  only  in  a  suit  which  seeks  to  subject 
specific  property  of  the  stockholder,  but  imposes  a  liability  which 
may  result  in  a  personal  judgment  against  him  which  will  bind  all  of 
his  property  at  the  date  of  the  judgment  and  any  that  he  may  there- 
after acquire.^^ 


16  See  §4146,  infra. 

"See  §4147,  infra. 

18  See  §  4142,  infra. 

IB  Seymour  v.  Bank  of  Minnesota, 
79  Minn.  211,  81  N.  W.  1059;  Pate  v. 
Bank  of  Newton,  116  Miss.  666,  77  So. 
601;  Leightan  v.  Leighton  Lea  Ass'n, 
146  N.  Y.  App.  Div.  255,  130  N.  Y. 
Supp.  935. 

The  liability  is  determined  by  the 
law  in  force  when  it  is  alleged  to  have 
been  created.  Heinze  v.  South  Green 
Bay  Land  &  Dock  Co.,  109  Wis.  99,  85 
N.  W.  145., 

The  liability  of  the  stockholders  of  a 
bank  to  depositors  accrues  with  the 
making  a£  the  deposit,  and  not  at  the 
date  of  the  bank's  charter.  Pate  v. 
Bank  of  Newton,  116  Miss.  666,  77  So. 
601. 

Where  certificates  of  deposit  issued 
by  a  bank  before  the  passage  of  an 
act  Qhanging  the  statutory  liability  of 
stockholders  are  renewed  after  pas-' 
sage  or£  the  act,  the  old  certificates  be- 
ing surren'deredj  and  new  ones  taken 


in  their  stead,  and  a  part  of  the  prin- 
cipal being  paid  in  some  cases,  and 
interest  in  otherSj  the  new  certificates 
are  to  be  treated  as  new  contracts  for 
the  purpose  of  determining  the  liabil- 
ity of  stockholders.  Seymour  v.  Bank 
of  Minnesota,  79  Minn.  211,  81  N.  W. 
1059.    And  see  §  4197,  infra. 

20  Johnson  v.  Tennessee  Oil,  etc., 
Co.,  74  N.  J.  Eq.  32,  69  Atl.  788,  con- 
struing the  Arizona  statute  to  this  ef- 
fect. 

Under  Comp.  Laws  1907,  §  315,  subd. 
11,  the  private  property  of  stockhold- 
ers may  be  exempted  from  liability 
for  corporate  debts  by  a  provision  to 
that  effect  in  the  articles  of  incor- 
poration. Dotaon  v.  Hoggan,  44  Utah 
205,  140  Pac.  128. 

21  Hence  it  is  not  necessary,  in  a 
suit  to  enforce  such  liability,  to  allege 
that  the  stockholder  has  any  property, 
or  of  what  his  property  consists. 
Wheatley  v.  Glover,  125  Ga.  710,  54 
S.  E.  626. 
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§4142.  Effect  of  constitutional  provisions.  Where  the  constitu- 
tion of  a  state  makes  the  stockholders  of  a  corporation  liable  for  its 
debts,  the  legislature,  of  course,  has  no  power  to  exempt  them  from 
liability  or  to  impose  a  different  liability  from  that  fixed  by  the  con- 
stitution,^ or  to  restrict  the  rights  thereby  given  to  the  corporate 
creditors.^  Nor  can  provisions  in  the  articles  of  incorporation  have 
that  effect.^*  And  if  the  constitution  exempts  stockholders  from 
liability  other  than  for  unpaid  stock,  no  other  liability  can  be  im- 
posed by  legislation  or  by  the  judgment  of  a  court.^*    So  it  has  been 


22  United  States.  Whitman  v.  Na- 
tional Bank  of  Oxford,  176  V.  S.  559, 

44  L.  Ed.  587. 

Alabama.  Central  Agricultural.  & 
Mechanical  Ass'n  v.  Alabama  Gold 
Life  Ins.  Co.,  70  Ala.  120. 

California.  McGowan  v.  McDonald, 
111  Cal.  57,  52  Am.  St.  Eep.  149,  43 
Pac.  418;  French  v.  Tesehemaker,  24 
Cal.  518. 

Maryland.  Mister  v.  Thomas,  122 
Md.  445,  89  Atl.  844., 

Michigan.  Foster  v.  Eow,  120  Mich. 
1,  77  Am.  St.  Eep.  565,  79  N.  "W.  696; 
Milroy  v.  Spurr  Mountain  Iron  Min. 
Co.,  43  Mich.  231,  5  N.  W.  287. 

Minnesota,  Way  v.  Barney,  116 
Minn.  285,  38  L.  E.  A.  (N.  S.)  648, 
Ann.  Gas.  1913  A  719,  133  N.  W.  801; 
Anderson  v.  Anderson  Iron  Co.,  65 
Minn.  281,  33  L.  E.  A.  510,  68  N.  W.  49. 

Nebraska.  Van  Pelt  v.  Gardner,  54 
Neb.  701,  75  N.  W.  874. 

New  York.  Barnes  v.  Arnold,  23 
Misc.  197,  51  N.  Y.  Supp.  1109,  afE'd 

45  App.  Div.  314,  61  N.  Y.  Supp.  85, 
afE'd  169  N.  Y.  611,  62  N.  E.  1093. 

Ohio.  State  v.  Sherman,  22  Ohio 
St.  411. 

South  Carolina.  Parker  v.  Carolina 
Sav.  Bank,  53  S.  C  583,  69  Am.  St. 
Eep.  888,  31  S.  E.  673. 

The  legislature  cannot  limit  the  ef- 
fect of  the  constitutional  provision. 
Western  Pac.  E.  Co.  v.  Godfrey,  166 
Cal.  346,  Ann.  Gas.  1915  B  825,  136 
Pac.  284. 

If  the  constitution  imposes  liability 
upon  the  stockholders  of  all  corpora- 


tions, the  legislature  cannot  exempt 
the  stockholders  of  any  corporation 
from  liability,  whether  created  by  spe- 
cial act  or  under  a  general  law.  Mc- 
Gowan V.  McDonald,  111  Cal.  57,  52 
Am.  St.  Eep.  149,  43  Pac.  418;  Ander- 
son V.  Anderson  Iron  Co.,  65  Minn. 
281,  33  L.  E.  A.  510,  68  N.  W.  49. 

The  South  Carolina  constitutional 
provision  (art.  12,  §  6)  that  the  gen- 
eral assembly  shall  grant  no  banking 
charter,  except  on  condition  that  the 
stockholders  shall  be  liable  to  the 
amount  of  their  stock,  is  not  self-exe- 
cuting, and  does  not  prevent  the  legis- 
lature from  imposing  upon  stockhold- 
ers of  banks  a  greater  liability  than 
to  the  extent  of  their  stock,  in  pursu- 
ance of  the  further  constitutional 
provision  ( §  4)  that  dues  from  corpora- 
tions shall  be  secured  by  such  individ- 
ual liability  and  other  means  as  may 
be  prescribed  by  law,  and  the  provi- 
sion (§5)  that  all  laws  passed  pursu- 
ant to  it  shall  provide  for  fixing  the 
personal  liability  of  stockholders 
under  proper  limitations)  etc.  Parker 
V.  Carolina  Sav.  Bank,  53  S.  C.  583, 
69  Am.  St.  Eep.  888,  31  S.  E.  673. 

23  Golden  v.  Cervenka,  278  111.  409, 
116  N.  E.  273;  Union  Nat.  Bank  of 
Omaha  v.  Halley,  19  S.  D.  474,  104 
N.  W.  213. 

21  Security  Trust  Co.  v.  Ford,  75 
Ohio  St.  322,  8  L.  B.  A..  (N.  S.)  263, 
79  N.  E.  474. 

26  Snider 's  Sons'  Co.  v.  Troy,  91 
Ala.  224,  11  L.  E.  A.  515,  24  Am.  St. 
Eep.  887,  8  So.  658. 
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held  that  where  the  constitution  imposes  a  liability  to  each  individual 
creditor  on  each  individual  stockholder,  a  statute  permitting  a  receiver 
to  enforce  the  liability  is  invalid  as  being  "an  unauthorized  inter- 
ference with  the  rights  of  the  creditors  to  authorize  the  collection  of 
the  indebtedness  due  to  them  individually  by  a  stranger,  and  with 
the  rights  of  the  stockholders  to  compel  them  to  pay  to  a  stranger 
when  the  legislature  has  no  authority  to  make  the  receipt  of  the 
stranger  a  discharge  of  the  debt."^® 

If  the  constitution,  however,  merely  provides  that  stockholders  shall 
be  individually  liable  for  corporate  debts,  without  fixing  the  extent 
of  their  liability,  the  legislature  has  power  to  fix  its  extent.^'  And 
if  no  mode  of  enforcing  the  liability  is  prescribed  by  the  constitution, 
the  legislature  may  prescribe  a  mode  of  enforcing  it.^* 


26  Golden  v.  Cervenka,  278  HI.  409, 
116  N.  E.  273. 

See  also  Williams  v.  Carver,  171 
Gal.  658,,  154  Pae.  472,  wl^e^e  it  was 
said  that  to  construe  a  statute  giving 
the  superintendent  of  banks  the  right 
to  enforce  the  individual  liability  of 
stockholders  of  banks  so  as  to  give 
him  the  right  to  enforce  their  consti- 
tutional liability  to  creditors  would 
deprive  the  creditor  of  his  constitu- 
tional right  to  enforce  such  liability, 
and  impoise  additional  burdens  upon 
the  stockholders. 

27  A  constitutional  provision  that 
the  stockholders  shall  be  subject  to 
such  liabilities  and  restrictions  as  shall 
be  provided  by  law,  is  intended  to 
render  them  liable  in  such  degree  and 
manner  a^  the  legislature  may  see 
proper.  Hampson  v.  Weare,  4  Iowa  13, 
66  Am.  Dee.  116. 

Where  the  constitution  provides 
that  each  stockholder  shall  be  individ- 
ually and  personally  liable  for  his  pro- 
portiom  of  all  the  corporate  debts  and 
liabilities,  the  legislature  has  power  to 
regulate  the  liability  and  to  prescribe 
the  rule  by  which  each  stockholder's 
proportion  shall  be  ascertained.  Lar- 
rabee  v.  Baldwin,  35  Cal.  155;  French 
v.  Teschemaker,  24  Cal.  518. 

Under  3uch  a  provision  it  is  within 
the  power  of  the  legislature  to  make 


each  stockholder  liable  for  his  pro- 
portion of  all  the  debts  of  the  cor- 
poration contracted  while  he  is  a 
stockholder.  Larrabee  v.  Baldwin,  35 
Cal.  155. 

28  United  States.  Borland  v.  Haven, 
87  Fed.  394. 

CaUfornia.  Gardner  v.  Bank  of 
Napa,  160  Cal.  577,  117  Pac.  667. 

Iowa>.  Hampson  v.  Weare,  4  Iowa 
13,  66  Am.  Dec.  116. 

Michigan.  Milroy  v.  Spurr  Moun- 
tain Iron  Min.  Co.,  43  Mich.  231,  5  N. 
W.  287. 

South  Da;kota.  Union  Nat.  Bank  of 
Omaha  v.  Halley,  19  S.  D.  474,  104 
N.  W.  213. 

The  mode  and  means  of  enforcing 
>  the  double  liability  imposed  by  the 
Minnesota  Constitution  are  subject 
to  legislative  regulation.  Selig  v. 
Hamilton,  234  U.  S.  652,  56  L.  Ed. 
749,  Ann.  Cas.  1917  A  104;  Converse 
V.  Hamilton,  224  U.  S.  243,  56  L.  Ed. 
749,  Ann.  Ca^.  1913  D  1292,  rev'g  judg- 
ment 136  Wis.  589,  118  N.  W.  190; 
Bernheimer  v.  Coiiverse,  206  U.  S.  516, 
51  L.  Ed.  516;  Way  v.  Barney,  116 
Minn.  285,  38  L.  E.  A.  (N.  S.)  648, 
Ann.  Cas.  1913  A  719,  133  N.  W.  801; 
Willis  V.  Mabon,  48  Minn.  140,  16  L. 
E.  A.  281,  31  Am.  St.  Eep.  626,  50 
N.  W.  1110. 

When  the  constitution  provides  that 
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A  constitutional  provision  imposing  liability  upon  the  stockholders 
of  banks  of  issue  does  not  prevent  the  legislature  from  extending  the 
liability  to  the  stockholders  of  other  banks.''®  And  a  statutory 
provision  making  the  recovery  of  a  judgment  against  the  corporation 
and  the  return  of  an  execution  unsatisfied  a  condition  precedent  to 
the  right  of  creditors  to  enforce  the  liability,  does  not  violate  a  con- 
stitutional provision  making  the  stockholders  of  every  corporation 
individually  responsible  to  the  amount  of  their  shares  for  all  its  debts 
and  liabilities  of  every  kind."* 

Under  a  provision  that  dues  from  corporations  "shall  be  secured 
by  such  individual  liability  of  the  corporators,  or  other  means,  as 
may  be  prescribed  by  law, ' '  it  has  been  held  that  the  matter  of  impos- 
ing individual  liability  on  the  stockholders  is  entirely  discretionary 
with  the  legislature,  and  that  it  may  repeal  an  act  creating  individual 
liability  whether  a  new  act  is  provided  or  not.'^ 

.§4143.  Whether  constitutional  provisions  are  self -executing'.    A 

constitutional  provision  in  relation  to  individual  liability  of  stock- 
holders for  corporate  debts  may  be  self -executing,  so  as  to  impose  siuch 
liability  itself,  or  it  may  require  action  by  the  legislature  to  carry  it 
into  effect.  Whether  such  a  provision  is  self-executing  or  not  de- 
pends, of  course,  upon  the  intention,  to  be  ascertained  by  construing 
its  language.*''   "The  question  in  every  case  is  whether  the  language 

"stockholdera  shall  be  subject  to  such  25  Minn.  543;  Hagmayer  v.  Alten,  36 

liabilities  and  restrictions  as  shall  be  N.  T.  Misc.  59,  72  N.  Y.  Snpp.  623; 

provided  by  law, ' '  a  statute  may  pro-  Barnes  v.  Arnold,  23  N.  T.  Mise.  197, 

vide   that,   when   no   corporate   prop-  51  N.  Y.  Supp.  1109,  aff'd  45  N.  Y. 

erty  can  be  found  on  which  to  levy  App.  Div.  314,  61  N.  Y.  Supp.  85,  169 

an  execution  against  the  corporation,  N.  Y.  611,  62  N.  E.  1093.     See  also 

the  execution  may,  on  motion  and  an  Anderson  v.  Seymour,  70  Minn.  358,  73 

order  of  court,  be  levied  on  the  indi-  N.  W.  171. 

vidual   property   of   the   stockholders.  SO  Gause  v.  Boldt,  49  N.  Y.  Misc.  340, 

Hampson  v.  Weare,  4  Iowa  13.  99  N.  Y.  Supp.  442,  aff'd  115  N.Y. 

That   a   constitutional   or   statutory  App.  Div.  987,  100  N.  Y.  Supp.  1117, 

liability  is  no^;   defeated   because  no  188  N.  .Y.  546,  80  N.  E.  566. 
,  method  is  provided   for  enforcing  it  31  Wood  v.  Harrison,  50  Ind.  480. 

either  by  the  constitution  or  by  the  32  Jones    v.   Jarman,    34   Ark.    323; 

statute,  see  §  4216,  infra.  Tuttle  v.  National  Bank  of  Republic 

29  Allen  V.  Clayton,  63  Iowa  11,  50  of  St.  Lomis,  161  111.  497,  34  L.  E.  A. 

Am.  Rep.  716,  18  N.  W.  663;  Foster  v.  750,  44  N.  E.  984,  rev'g  judgment  48 

Row,   120   Mich.   1,   77  Am.   St.  Rep.  111.  App.  481;  Fowler  v.  Lamson,  146 

565,  79  N.  W.  696;  Seymour  v.  Bank  111.  472,  37  Am.  St.  Rep.  163,  34  N.  E. 

cf  Minnesota,  79  Minn.  211,  81  N.  W.  932;   Willis  v.  Mabon,  48  Minn.  140, 

1059;  Harperi  v.  Carroll,  66  Minn.  487,  16  L.  R.  A.  281,  31  Am.  St.  Rep.  626, 

69  N.  W.  610,  1069;  Allen  v.  Walsh,  50  N.  W.  1110. 
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of  a  eonstitutional  provision  is  addressed  to  the  courts  or  the  legis- 
lature,— does  it  indicate  that  it  was  intended  as  a  present  enactment, 
complete  in  itself  as  definitive  legislation,  or  does  it  contemplate  sub- 
sequent le^slation  to  carry  it  into  effect?  This  is  to  be  determined 
from  a  consideration  both  of  the  langua^  used  and  of  the  intrinsic 
nature  of  the  provision  itself.  If  the  nature  and  extent  of  the  right 
conferred  and  of  the  liability  imposed  are  fixed  by  the  provision  it- 
self, so  that  they  can  be  determined  by  the  examination  and  construc- 
tion of  its  own  terms,  and  there  is  no  language  used  indicating  that 
the  subject  is  referred  to  the  legislature  for  action,  then  the  provision 
should  be  construed  as  self-executing,  and  its  language  as  addressed 
to  the  courts."  *'  But  if  the  provision  is  in  express  terms  addressed 
to  the  legislature,  or  if  it  does  not  fix  the  extent  of  the  liability  and 
the  conditions  upon  which  it  must  rest,  it  is  not  self -executing,  and 
legislation  is  necessary  to  carry  it  into  effect.^* 

Provisions  to  the  effect  that  every  stockholder  in  any  corporation 
shall  be  liable  for  corporate  debts  or  contracts  to  the  amount  of  the 
stock  held  or  owned  by  him,  or  in  such  proportion  as  his  stock  bears 
to  the  whole  of  the  subscribed  capital,  have  generally  been  held  to 
,be  self-executing.35  On  the  other  hand,  a  provision  that  '  '.dues  from 
corporations  shall  be  secured  by  individual  liability  of  the  stock- 
See  generally  standard  works  on  34  French  v.  Tesoliemaker,  24  Cal. 
eonstitutional  law.                                           518. 

"Where  it  is  apparent  that  a  par-  '  36 Arkansas.  The  provision  of 
ticular,  pi;ovision  of  the  organic  law  i Const.  1868,  art.  5,  i§48,  that  "each 
^haU  go  into  immediate  effect  without  stockholder  shall  be  liable  over  and 
ancillary'  legislation,  and  this  can  be  cabove  the  stock  by  him  or  her  owned, 
determined  by  giving  full  force  and  .'and  any  amount  unpaid  thereon,  to 
efEeet  •bo  all  its  clauses  relating  to  the  a  further  sum,  at-  least  equal  in 
same  subject,  and  the  language  is  free  amount  to  such  stock,"  is  self-exe- 
from  ambiguity,  then  it  becomes  the  outing.  Jones  v.  Jarman,  34  Ark.  323. 
imperative  duty  of  judicial  tribunals  •■  Illinois.  The  provision  relative  to 
to  declare  it  self-executing;  and  where  banks,  that  "Every  stockholder 
the  provision  is  unambiguous,  and  the  *  *  *  shall  be  individually  respon- 
purpose  of  the  provision  would  be  frus-  sible  and  liable  *  *  *  over  and 
trated  unless  given  immediate  ef-  above  the  amount  of  stock  by  him  or 
feet,  it  wiU  be  held  self -executing. "  her  held,  to  an  amount  equal  to  his 
Tuttle  V.  National  Bank  of  Eepub-  or  her  respective  shares  so  held,  for 
lie  of  St.  Louis,  161  111.  497,  34  L.  all  liabilities  accruing  while  he  or  she 
R.  A.  750,  44, N.  E.  984,  rev'g  judg-  remains  such  stockholder,"  is  self- 
ment  48  111.  App.  481.  executing.    Dupee  v.  Swigarf,  127  HI. 

33  Mitchell,  J.,  in  Willis  v.  MTabon,  494,  21  N.  E.  622.  See  also  Golden  v. 
48  Minn.  140,  16  L..  E.  A.  281,  31  Am.  Cervenka,  278  111.  409,  116  N.  E.  273. 
St.  Bep.  626,  50  N.  W.  1110.    See  also  Minnesota.     The   provision    of   the 

Jones  V.  Jarman,  34  Ark.  323.  ,  constitution    that    "each    stockholder 
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holders  to  an  additional  amount  equal  to  the  stock  owned  by  each 
stockholder,  and  such  other  means  as  shall  be  provided  by  law,"  has 
been  held  not  to  be  self -executing.*®    And  the.  same  has  also  been  held 


in  any  corporation  [excepting  speci- 
fied corporations]  shall  be  liable  to  the 
amount  of  stock  held  or  owned  by 
him"  is  self-executing.  Way  v.  Bar- 
ney, 116  Minn.  285,  38  L.  R.  A.  (N.  S.) 
648,  Ann.  Cas.  1913  A  719,  133  N.  W. 
801;  McKusick  v.  Seymour,  Sabiu  & 
Co.,  48  Minn.  158,  50  N.  W.  1114; 
Willis  V.  Mabon,  48  Minn.  140,  16  L. 
E.  A.  281,  31  Am.  St.  Rep.  626,  50  N. 
W.  1110;  Selig  v.  Hamilton,  234  U. 
S.  652,  58  L.  Ed.  1518,  Ann.  Oas.  1917 
A  104;  Converse  v.  Hamilton,  224 
V.  8.  243,  56  L.  Ed.  749,  Ann.  Cas 
1813  D  1292,  rev  'g  judgment  136  Wis. 
589,  118  N.  W.  190.  In  Bernheimer  v. 
Converse,  206  U.  S.  516,  51  L.  Ed.  516, 
it  is  said  in  respect  to  the  provision  of 
the  Minnesota  Constitution:  "It  is 
evident  from  the  general  language 
used  in  this  constitutional  provision 
that  while  a  remedy  might  have  been 
worked  out  in  the  courts  of  equity  in 
the  state,  it  was  proper  if  not  neces- 
sary that  a  statute  should  be  passed  to 
make  more  effectual  the  liability  thus 
secured  by  the  constitution." 

Nebraska.  The  provision  relative  to 
banks  that  "every  stockholder  *  *  * 
shall  be  individually  responsible  and 
liable,"  etc.,  is  self -executing.  Gops 
v.  Carter,  156  Fed.  746. 

South  Dakota.  The  provision  rela- 
tive to  banks  that  the  stockholders 
"shall  be  held  individually  responsi- 
ble and  liable  for  all  contracts,  debts 
and  engagements  of  such  corporation 
to  the  extent  of  the  amount  of  their 
stock  therein  at  the  par  value  thereof, 
in  addition  to  the  amount  invested  in 
such  sharCiS  of  stock,"  is  self -execut- 
ing. Unioii  Nat.  Bank  of  Omaha  v. 
Halley,  19  S.  D.  474,  104  N.  W.  21S. 

36  Indiana.  The  provision  of  art.  11, 
§14,  of  the  Constitution  that  "Dues 
from  corporations     *     *     *     shall  be 


secured  by  such  individual  liability  of 
the  corporators,  or  other  means,  as 
may  be  prescribed  by  law,"  is  not 
self -executing.  Williams  v.  Citizen's 
Enterprise  Co.,  153  Ind.  496,  55  N.  E. 
425;  Wood  v.  Harrison,  50  Ind.  480.  \ 

Kansas.  A  former  provision  at  the 
Constitution  of  Kansas  to  this  effect, 
was  held  not  to  be  self-executing. 
Bickuell  v.  Altman,  81  Kan.  436,  105 
Pac.  694;  Rowland  &  Moyer  v.  Forest 
Park  Creamery  Co.,  79  Kan.  134,  99 
Pac.  212;  Henley  v.  Myers,  76  Kan. 
723,  17  L.  R.  A.  (N.  S.)  779,  93  Pac. 
168,  173;  Henley  v.  Stevenson,  67  Kan. 
4,  72  Pac.  518;  Woodworth  v.  Bowles, 
61  Kan.  569,  60  Pae.  331;'  Morley  v. 
Thayer,  3  Fed.  737;  Bell  v.  Farwell, 
176  111.  489,  42  L.  B.  A.  804,  68  Am. 
St.  Rep.  194,  52  N.  E.  346;  Tiittle  v. 
National  Bank  of  Republic  of  St. 
Louis,  161  111.  497,  34  L.  R.  A.  750, 
44  N.  E.  984,  rev'g  48  111.  App.  481; 
Western  Nat.  Bank  of  New  York  v. 
Lawrence,  117  Mich.  669,  76  N.  E.  105; 
Marshall  v.  Sherman,  148  N.  Y.  9, 
34  L.  R.  A.  757,  51  Am.  St.  Rep.  654, 
42  N.  E.  419;  Kulp  v.  Fleming,  65  Ohio 
St.  321,  87  Am.  St.  Rep.  611,  62  N.  E. 
334;  Hancock  Nat.  Bank  v.  Farnum, 
20  R.  I.  466,  40  Atl.  341.  Com- 
pare Whitman  v.  Oxford  Nat.  Bank, 
176  TJ.  S.  559,  44  L.  Ed.  587,  aff'g 
83  Fed.  288,  where  it  is  said  with 
respect  to  the  Constitution  of  Kansas: 
"The  words,  'shall  be  secured,'  .are 
not  merely  directory  to  the  legislature 
to  make  provision  for  such  liability, 
but  of  themselves  declare  it.  To  this 
.  extent  the  constitution  is  self -execut- 
ing. The  discretion  of  the  legislature 
extends  beyond  this,  as  indicated  by 
the  clause  'and  such  other  means  as 
shall  be  provided  by  law.'  A  failure 
of  the  legislature  to  crelate  i  courts  or 
prescribe  modes  of  procedure  may,  it 
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to  be  true  of  a  provision  that  the  legislature  shall  grant  no  charter 
except  on  condition  that  the  stockholders  shall  be  liable  to  the  amount 
of  their  stock.*''  And  where  a  constitution  provided  in  one  section 
that  "dues  from  corporations  shall  be  secured  by  such  individual 
liability  of  the  corporators  and  other  means  as  may  be  prescribed  by 
law,"  and,  in  a  subsequent  section,  that  "each  stockholder  of  a  cor- 
poration *  *  *  shall  be  individually  and  personally  liable  for 
his  proportion  of  all  its  debts  and  liabilities,"  it  was  held  that  the 
section  last  quoted  was  not  self-executing,  because,  in  the  first  place, 
while  it  provided  that  each  stockholder  should  be  liable  for  his  pro- 
portion of  corporate  debts,  it  did  not  determine  what  that  proportion 
should  be,  or  prescribe  any  rule  by  which  it  should  be  ascertained,  and 
because,  in  the  second  place,  that  section  should  be  read  in  connection 


is  true,  make  ineffective  this  conati- 
tational  provision,  but  does  not  de- 
stroy the  liability ;  nor  is  it  created 
by  the  act  of  the  legislature  prescrib- 
ing the  mode  of  its  enforcement." 

In  Harrison  v.  Eemiugton  Paper 
Co.,  140  Fed.  385,  3  L.  E.  A.  (N.  S.) 
954,  5  Ann.  Cas.  314,  certiorari  denied 
199  ir.  S.  607,  50  L.  Ed.  331  (mem. 
dee),  the  court  held,  following  Whit- 
man V.  Oxford  Nat.  Bank,  supra,  that 
the  provision  of  the  Kansas  Constitu- 
tion was  self -executing,  on  the  ground 
that  the  contract  in  question  was 
made  before  the  highest  court  of  Kan- 
sas had  passed  on  the  question,  and 
hence  that  the  decision  of  the  Federal 
Supreme  Court  wa.s  conclusive.  See 
also  Whitman  v.  Citizens'  Bank  of 
Beading,  110  Fed.  503;  Fowler  v. 
Lamson,  146  111.  472,  37  Am.  St.  Rep.  . 
163,  34  N.  E.  933. 

Missouri.  The  provision  of  Const. 
1865,  art.  8,  §  6,  that  ' '  dues  from  pri- 
vate corporations  shall  be  secured  by 
such  means  as  may  be  prescribed  by 
law;  but  in  all  cases  each  stockholder 
shall  be  individually  liable  over  and 
above  the  stock  by  him  or  her  owned, 
and  any  amount  unpaid  thereon,  in  a 
further  sum  at  least  equal  in  amount 
to  such  stock,"  needed  legislation  to 
carry  it  into  effect.    Jerman's  Adm'r 


V.  Benton,  79  Mo.  148;  Blakeman  v. 
Benton,  9  Mo.  App.  107. 

OMo.  The  provision  of  Const.  1851, 
art.  13,  §  3,  that  ' '  dues  from  stock- 
holders shall  be  secured,  by  such  indi- 
vidual liability  of  the  stockholders, 
and  other  means,  as  may  be  prescribed 
by  law;  but,  in  -all  cases,  each  stock- 
holder shall  be  liable,  over  and  ajbove 
the  stock  by  him  or  her  orwned,  and 
any  amount  unpaid  thereon,  to  a  fur- 
ther sum,  at  least  equal  in  amount  to 
such  stock,"  was  held  not  so  far  self- 
executing  that  it  could  be  enforced 
outside  of  the  state  without  complying 
with  the  statutory  provisions  govern- 
ing the  manner  of  ascertaining  and 
enforcing  the  liability  thereby  im- 
posed. Middletown  Nat.  Bank  v.  To- 
ledo, A.  A.  &  N.  M.  K.  Co.,  197  XT.  S. 
394,  49  L.  Ed.  803,  aff'g  113  Fed.  587. 
The  questions  involved  in  this  case 
were  certified  to  the  Supreme  Court 
by  the  Court  of  Appeals  without  de- 
ciding them.  See  127  Fed.  85.  In 
Irvine  v.  Elliott,  203  Fed.  82,  it  was 
'  held  that  this  provision  contemplated 
legislative  action  to  effect  its  purpose. 
37  Const.  1868,  art.  12,  §  6,  relating 
to  banks.  Parker  v.  Carolina  Sav. 
Bank,  53  S.  C.  583,  69  Am.  St.  Rep. 
888,  31  S.  E.  673.  ', 
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with  the  former  section,  which  was  cle'arly  addressed  to  the  legis- 
lature.3* 

The  mere  fact  that  a  constitutional  provision  which,  in  positive 
terms,  imposes  upon  stockholders  an  individual  liability  for  corporate 
debts,  does  not  prescribe  any  remedy  for  enforcing  the  liability,  does 
not  render  it  any  the  less  self-executing.  If  it  in  fact  creates  a  liability 
in  favor  of  creditors,  they  may  maintain  an  action  in  accordance  with 
the  principle  that  whei;  a  statute  gives  a  right,  without  in  express 
terms  prescribing  any  remedy  for  enforcing  the  same,  the  remedy 
which  by  law  is  properly  applicable  to  that  right  follows  as  an  in- 
cident.''* 

§  4144. ,  Construction  of  statutory  or  constitutional  provisions  in 
general.  Some  of  the  courts  have  held  that  statutory  or  constitu- 
tional provisions  imposing  upon  the  stockholders  of  a  corporation 
personal  liability  for  its  debts,  although  the  liability  so  imposed  is 
contractual,  and  not  penal,  in  its  nature,*"*  are  to  be  strictly  con- 
strued, since  they  are  in  derogation  of  the  common  law,*^  and  hence 


88  French  v.  Teschemaker,  24  Cal. 
518.  This  holding  was  followed  in  Me- 
Gowan  v.  McDonald,  111  Cal.  57,  52 
Am.  St.  Rep.  149,  43  Pac.  418,  and  in 
United  States  v.  Stanford,  69  Fed.  25, 
judgment  aff'd  161  U.  S.  412,  40  L. 
Ed.  751.  See  also  Larrabee  v.  Bald- 
win, 35  Cal.  155. 

The  secomd  of  these  provisions  is 
referred  to  as  self-executing  in  West- 
ern Pac.  E.  Co.  V.  Godfrey,  166  Cal. 
346,  Ann.  Cas.  1915  B  825,  136  Pac. 
2S4. 

39  Wims  V.  Mabon,  48  Minn,  140,  16 
L.  E.  A.  281,  31  Am.  St.  Eep.  626,  50 
N.  W.  1110.    See  also  §  4216,  infra. 

40  See  f  4176,  infra. 

41  United  States.  Harris  v.  North- 
ern Blue  Grass  Land  Co.,  185  Fed.  192, 
judgment  aff'd  Central  Wisconsin 
Trust  Co.  V.  Barter,  194  Fed.  835. 

Illinois.    Steel  v.  Dunne,  65  111.  298. 

Maine.  Libby  v.  Tobey,  82  Me.  397, 
19  Atl.  904;  Coffin  v.  Eich,  45  Me.  511, 
71  Am.  Dee.  559;  Grose  v.  Hilt,  36  Me. 
22;  Auld  v.  Caunt,  216  Mass.  381,  103 
N.  E.  933,  construing  the  Maine  stat- 
ute. 


Massachusetts.  Gray  v.  Coffin,  9 
Cush.  192;  Dane  v.  Dane  Mfg.  Co.,  14 
Gray  488. 

New  Jersey.  Salt  Lake  City  Nat. 
Bank  v.  Hendrieksou,  40  N.  J.  L.  52i 

New  Mexico.  Jones  v.  Eankin,  19 
N.  M.  56,  140  Pac.  1120. 

New  York.  Chase  v.  Lord,  77  N.  Y. 
1 ;  Lowry  v.  Inman,  46  N.  Y.  119 ; 
Diven  v.  Lee,  36  N.  Y.  302;  Barnes  v. 
Arnold,  23  Misc.  197,  51  N.  Y.  Supp. 
1109,  aff'd  45  App.  Div.  314,  61  N.  Y. 
Supp.  85,  169  N.  Y.  611,  62  N.  E.  1093. 
Contra,  Freeland  v.  MeCullough,  1 
Den.  414,  43  Am.  Dec.  685,  rev'i  1 
N.  Y.  47,  49-  Am.  Dec.  287. 

North  Carolina.  Smathers  v.  West- 
ern Carolina  Bank,  135  N.  C.  410,  47 
S,  E.  893. 

Pennsylvania.  De  Haven  v.  Pratt, 
223  Pa.  633,  72  Atl.  1068;  O'Reilly  v. 
Bard,  105  Pa.  St.  .569;  Appeal  of 
Means,  85  Pa.  St.  75;  Moyer  v.  Penn- 
sylvania Slate  Co.,  71  Pa.  St.  293. 

Bhode  Island.  See  Wing  v.  Slater, 
19  R.  L  597,  33  L.  R.  A.  566,  35  Atl. 
302. 

Tennessee.    See  Tradesman  Pub.  Co. 
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that  they  are  not  to  be  extended  beyond  the  words  used ;  ^  and  that, 
if  susceptible  of  more  than  one. construction,  they  should  receive  that 
imposing  the  lightest  burden  on  the  stockholders.^  Other  courts  have 
held  that,  since  such  provisions  are  remedial,  they  should  be  liberally 
construed  in  favor  of  creditors.**  According  to  the  better  opinion, 
however,  no  arbitrary  rule  of  construction  should  be  applied,  at  least 
when  the  liability  imposed  is  contractual  in  its  nature ;  but  the  court 
should  simply  ascertain  and  give  effect  to  the  intention  of  the  legiSr 
lature  or  the  people,  and  with  this  view  the  statute  or  constitutional 
provision  should  be  construed  neither  strictly  nor  liberally,  but  natur- 
ally and  reasonably.**  It  has  been  said  that  the  liability  "should  be 
governed  by  fair  rules  and  should  not  be  extended  or  imposed  in 


V.  Knoxville  Car  Wheel  Ca,  95  Tenn. 
634,  31  L.  E.  A.  593,  49  Am.  St.  Eep. 
943,  32  S.  "W.  1097. 

West  Virginia.  Nimiek  v.  Mingo 
Iron  Works  Co.,  25  W.  Va.  184. 

42  United  States.  Brunswick  Ter- 
minal Co.  V.  National  Bank  of  Balti- 
more, 192  TJ.  S.  386,  48  L.  Ed.  491, 
aff 'g  112  Fed.  812;  Harris  v.  Northern 
Blue  Grass  Land  Co.,  185  Fed.  192, 
judgment  aff'd  Central  Wiscomsin 
Trust  Co.  V.  Barter,  194  Ted.  835. 

Florida.  Saussy  v.  Liggett,  78  So. 
334. 

Georgia.  Wheatley  v.  Glover,  125 
Ga.  710,  54  S.  E.  626. 

Maine.  Libby  v.  Tobey,  82  Me.  397, 
19  Atl.  904. 

New  Mexico.  Jones  v.  Eankin,  19 
N.  M.  56,  140  Pac.  1120. 

43  Flynn  v.  American  Banking  & 
Trust  Co.,  104  Me.  141,  19  Li  E.  A. 
(N.  S.)  428,  129  Am.  St.  Eep.  378,  69 
Atl.  771. 

44Lininger  v.  Botsforrd,  32  Cal. 
App.  586,  163  Pac.  63;  Gauch  v.  Har- 
rison, 12  m.  App.  457;  Marion  Tp. 
Union  Draining  Co.  v.  Norris,  37  Ind. 
424;  Rider  v.  Frdtchey,  49  Ohio  St. 
285,  15  L.  E.  A.  513,  30  N.  E.  692. 

Where  the  liability  extends  only  to 
the  amount  remaining  unpaid  on  the 
stock,  the  statute  will  be  regarded  as 
remedial.  Rogers  v.  Stag  Min.  Ca, 
:S5  Mo.  App.  659,  171  S.  W.  676. 


The  provisions  of  the  National 
Banking  Act  as  to  the  manner  of  en- 
forcing the  liability  of  the  stock- 
holders of  national  banks  will  not  be 
given  a  narrow  or  technical  construc- 
tion, which  will  restrict  the  powers  of 
the  comptroller  and  so  impede  the  set- 
tlement of  the  affairs  of  the  bank,  but 
will  be  liberally  interpreted  so  as  to 
promote  its  plain  purpose  of  expe- 
ditiously and  justly  winding  up  the  af- 
fairs and  paying  the  debts  of  the  in- 
stitution. Korbly  v.  Springfield  Inst, 
for  Savings,  245  TJ.  S.  330,  62  L.  Ed. 
S26,  afE'g  judgment  218  Fed.  814. 

46  United  States.  Carver  v.  Brain- 
tree  Mfg.  Co.,  2  Story  432,  Fed.  Cas. 
No.  2,485. 

California.  Davidson,  v.  Eankin,  34 
Cal.  503. 

Georgia.    Lane  v.  Morris,  8  Ga.  475. 

Maine.    Ingalls  v.  Cole,  47  Me.  540. 

Massachusetts.  Priest  v.  Essex  Hat 
Mfg.  Co.,  115  Mass.  380;  Knowlton  V. 
Ackley,  8  Gush.  93. 

Michigan.  Bohn  v.  Brown,  33  Mich. 
257. 

New  Hampshire.  Hicks  v.  Burns,  38 
N.  H.  141. 

Vermont.  Bassett  v.  St.  Albany  Ho- 
tel Co.,  47  Vt.  313. 

"They  should  be  construed  neither 
liberally  nor  strictly,  but  reasonably 
so  as  to  carry  out  the  clear  purpose 
and     policy     for     which     they     are 
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violation  of  the  plain  dictates  of  ordinary  justice. ' '  *®  And  also  that 
if  the  statute  is  susceptible  of  two  constructions,  one  consistent  with 
natural  equity  and  justice  and  the  other  not,  the  former  should  be 
adopted.*'' 

If  the  liability  imposed  is  not  contractual  in  its  nature,  but  penal,** 
then,  of  course,  the  statute  is  to  ibe  strictly  construed.*® 

§4145.  Alteration  or  repeal  of  constitutional  or  statutory  pro- 
visions— General  principles.  The  presumption  is  that  all  legislation 
is  intended  to  act  prospectively,  and  not  retrospectively,  and  this  ap- 
plies to  statutes  imposing  a  liability  upon  stockholders,  or  altering  or 
abrogating  a  liability  previously  imposed.^"  But  a  statute  will  be 
given  a  retroactive  effect  when  it  is  clear  from  its  terms  that  the  leg- 
islature so  intended.*''     Retroactive  statutes  of  a  purely  remedial 


enacted."  McDonnell  v.  Alabama 
Gold  Life  Ins.  Co.,  85  Ala.  401,  5  So. 
120;  Crawford  v.  Swieord,  —  Ga.  — , 
94  S.  B.  1025,  rev'g  20  Ga.  App.  35, 
92  S.  E.  394. 

46  Assets  Realization  Co.  v.  Howard, 
211  N.  T.  430,  105  N.  E.  680,  aff'g  152 
N.  Y.  App.  Div.  900,  136  N.  Y.  Supp. 
1130,  70  N.  Y.  Misc.  651,  127  N.  Y. 
Supp.  798. 

47  Crawford  v.  Swieord,  —  Ga.  — ,  94 
S.  E.  1025,  rev  'g  judgment  20  Ga.  App. 
35,  92  S.  E.  394. 

48  See  §  4176,  infra. 

49  Georgia.  John  V.  Farwell  Co,  v. 
Jackson  Stores,  137  Ga.  174,  73  S.  E. 
13. 

Iowa.  Seaton  v.  Grimm,  110  Iowa 
145,  81  N.  E.  225. 

Iilissouri.  Cable  v.  McCune,  26  Mo. 
371,  72  Am.  Dee.  214. 

Ifebraska.  Cady  v.  Smith,  12  Neb. 
628,  12  N.  W.  95. 

New  York.  Garrison  v.  Howe,  17 
N.  Y.  458;  Earnum  v.  Harrison,  167 
App.  Div.  704,  152  N.  Y.  Supp.  835, 
aff'd  1218  N.-Y.  672,  113  N.  E.  1055; 
Esmond  v.  BuUard,  16  Hun  65. 

Rhode  Island.  Wing  v.  Slater,  19 
E.  I.  597,  33  L.  E.  A.  566,  35  Atl.  302. 

BO  Davis  v.  Moore,  130  Ark.  128, 
197  S.  W.  295;  Black  v.  Special  School 


Dist.  No.  2,  116  Ark.  472,  173  S.  W. 
846,  1104 ;  Barnes  v.  Arnold,  23  N.  Y. 
Misc.  197,  51  N.  Y.  Supp.  1109,  aff'd 
45  N.  Y.  App.  Div.  314,  61  N.  Y.  Supp. 
85,  169  N.  Y.  611,  62  N.  E.  1093. 

A  statute  imposing  a  new  liability 
will  be  construed  to  operate  pros- 
pectively only,  and  not  to  render 
stockholders  liable  for  debts  of  the 
corporation  contracted  prior  to  its  pas- 
sage. Smathers  v.  Western  Carolina 
Bank,  135  N.  C.  410,  47  S.  E.  893. 

The  provisions  of  the  Constitution 
of  1895  imposing  liability  on  stock- 
holders were  not  intended  to  be  retro- 
active, and  in  terms  do  not  apply  to 
corporations  chartered  before  they 
went  into  effect,  and  which  have  not 
reincorporated  under  such  Constitu- 
tion. Man  V.  Boykin,  79  S.  C.  1,  128 
Am.  St.  Eep.  830,  60  S.  E.  17. 

61  Acts  1913,  p.  462,  approved  March 
3,  1913,  imposing  liability  on  stock- 
holders in  banks  which  continue  in 
business  after  it  takes  effect  was  in- 
tended to  have  a  retroactive  effect  so 
as  to  make  stockholders  of  such  a  bank 
liable  for  debts  incurred  prior  to  the 
time  when  the  act  went  into  effect. 
Davis  V.  Moore,  130  Ark.  128,  197  S. 
W.  295,  followed  in  Davis  v.  Branch, 
—  Ark.  — ,  202  S.  W.  705. 
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nature  do  not  impair  vested  rights,*^  and  have  been  held  not  to  be 
repugnant  to  a  constitutional  provision  prohibiting  the  passage  of 
retroactive  laws.*^  A  constitutional  amendment  abolishing  an  existing 
liability  does  not  affect  pending  suits.**  Of  course  general  pro- 
visions that  the  repeal  of  a  statute  shall  not  affect  any  right  which 
accrues  under  it  are  applicable,  and  it  has  been  held  that  such  a  pro- 
vision will  preserve  rights  accrued  although  no  action  or  proceeding 
has  been  eommeneed  for  their  enforcement  prior  to  the  repeal  of  the 
statute.** 

A  statute  imposing  liability  upon  stockholders  may  be  repealed  by 
a  subsequent  statute,  either  in  express  terms  or  by  implication.  In  the 
latter  case,  the  question  is  one  of  intention.  There  is  an  implied  re- 
peal if  the  later  statute  is  inconsistent  with  the  former,  or  if  it  appears 
that  the  legslature  intended  that  it  should  cover  the  whole  subject ;  *^ 

In  Wheatley  v.  Glover,  125  6a.  710,      hearing    76    Kan.    736,    93    Pac.    173; 


54  S.  E.  626,  and  Moore  v.  Bipley,  106 
Ga.  556,  32  S.  E.  647,  a  statute  pro- 
viding for  the  enforcement  of  the  lia- 
bility was  held  to  be  remedial  in  its 
nature,  and  to  apply  to.  cases  where 
the  liability  arose  prior  to  its  pas- 
sage. 

In  Persons  v.  Gardner,  42  N.  T.  App. 
Div.  490,  59  N.  Y.  Supp.  463,  afC'g  26 
N.  Y.  Mise.  663,  56  N.  Y.  Supp.  822, 
a  statute  providing  for  the  enforce- 
ment of  the  liability  by  a  receiver, 
where  one  had  been  appointed,  in- 
stead of  by  creditors,  was  held  to  be 
retroactive,  so  that  an  action  for  that 
purpose  could  be  maintained  by  a  re- 
ceiver appointed  before  it  took  effect. 

52  Moore  v.  Eipley,  106  Ga.  556,  32 
S.  E.  647.  See  also  §§4146,  4147, 
infra. 

53  Irvine  v.  Elliott,  203  Fed.  82. 

54  An  amendment  abrogating  an  ex- 
isting double  liability  of  stockholders 
does  not  affect  controversies  arising 
before  its  enactment.  Poston  v.  Hull, 
75  Ohio  St.  502,  80  N.  E.  11. 

65  Douglass  V.  Loftus,  85  Kan.  720, 
L.  E.  A.  1915  B  797,  Ann.  Gas.  1913  A 
378,  119  Pao.  74;  Walterscheid  v. 
Bowdish,  77  Kan.  665,  96  Pac.  56; 
Henley  v.  Myers,  76  Kan.  723,  17  L. 
B.  A.  (N.  S.)  779,  93  Pac.  168,  on  re- 


Schwartz  V.  Loftus,  216  Fed.  320;  Har- 
rison v.  Eemington  Paper  Co.,  140 
Fed.  385,  3  L.  E.  A.  (N.  S.)  954,  5 
Ann.  Gas.  314,  certiorari  denied  199 
TJ.  S.  607,  50  L.  Ed.  331  (mem.  dec), 
under  the  Kansas  statute. 

56  Indiana.  See  Wood  v.  Harrison, 
50  Ind.  480. 

Maine.  Poor  v.  Willoughby,  64  Me. 
379;  Milliken  v.  Whitehouse,  49  Me. 
527. 

Maryland.  Strauss  v.  Heiss,  48  Md. 
292. 

Missouri.  Fairchild  v.  Masonic  Hall 
Ass'n,  71  Mo.  526. 

New  York.  Eochester  v.  Barnes,  26 
Barb.  657. 

South  Dakota.  Busby  v.  Eiley,  6 
S.  D.  401,  61  N.  W.  164. 

Vermont.  Barton  Nat.  Bank  v.  At- 
kins, 72  Vt.  33,  47  Atl.  176. 

Where  the  later  act  is  a  revision  of 
the  whole  subject-matter  covered  by 
the  former  one  and  clearly  was  in- 
tended as  a  substitute  therefor,  the 
former  one  is  repealed.  Barton  Nat. 
Bank  v.  Atkins,  72  Vt.  33,  47  Atl.  176. 

It  has  been  held  that  a  constitu- 
tional provision,  making  stockholders 
of  corporations  liable  for  corporate 
debts  to  the  extent  of  their  unpaid 
subscriptions   only,  repeals   a  statute 
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but  there  is  no  implied  repeal  if  the  two  statutes  are  entirely  con- 
sistent, and  can  stand  together.*'' 

§  4146.  —  Effect  as  against  stockholders.  It  is  very  generally  held 
that  any  attempt  to  increase  the  liability  of  the  existing  stockholders 
of  a  corporation  after  its  creation,  or  to  impose  a  liability  upon  them 
where  none  existed  before,  impairs  the  obligation  of  their  contracts 
and  is  void  as  to  them,  unless  they  consent,  or  unless  the  legislature 
has  reserved  the  power  to  alter,  amend  or  repeal  the  charter  of  the 
corporation  or  the  general  law  under  which  it  was  formed.**  Ther© 
are,  however,  some  early  cases  to  the  effect  that  the  legislature  may 


making  stockholders  of  a  particular 
class  of  corporations  liable  for  cor- 
porate debts  to  an  amount  equal  to 
their  stock.  Van  Pelt  v.  Gardner,  54 
Neb.  701,  75  N.  W.  874. 

B7  Whitney  v.  Hammond,  44  Me. 
305;  Musselman  v.  Wright,  107  Mich. 
639,  65  N.  W.  569;  Close  v.  Potter,  2 
N.  Y.  Misc.  1,  21  N.  Y.  Supp.  1086. 
And  see  Gilbert  v.  Southern  Indiana 
Coal  &  Iron  Co.,  62  Ind.  522. 

Under  the  New  York  Statutory 
Construction  Law  (sections  31,  32), 
providing  that  rights  and  liabilities 
accruing  under  former  statutes  shall  be 
continued  notwithstanding  the  repeal 
of  the  acts,  and  that  new  enactments 
substantially  similar  to  the  provisions 
of  repealed  acts  shall  be  construed  as 
continuations  of  the  latter,  the  lia- 
bility of  stockholders  in  a  corporation 
for  debts  incurred  before  the  passage 
of  the  amended  Stock  Corporation 
Law  of  1892  (Laws  1892,  e.  688),  upon 
the  ground  that  the  whale  stock  of  the 
corporation  had  not  been  paid  in,  con- 
tinued under  the  Act  of  1892,  which 
went  into  force  simultaneously  with 
the  Statutory  Construction  Law,  al- 
though as  to  debts  subsequently  in- 
curred a  different  rule  of  liability  was 
provided.  Close  v.  Potter,  155  N.  Y. 
145,  49  N.  E.  686,  rev'g  11  N.  Y.  Misc. 
729,  34  N.  Y.  Supp.  1136.  And  see 
Thompson  v.  Nicolai,  21  N.  Y.  Misc. 
700,  49  N.  Y.  Supp.  422. 

68  United  Statea      Bemheimer   v. 


Converse,  206  U.  S.  516,  51  L.  Ed. 
1163;  Irvine  v.  Elliott,  203  Eed.  82; 
Evans  v.  Nellis,  101  Fed.  920. 

Idaho,  Sparks  v.  Lower  Payette 
Ditch  Co.,  3  Idaho  306,  29  Pae.  134. 

Illinois.  Wincock  v.  Turpin,  96  HI. 
135. 

Minnesota.  Yonoalla  State  Bank  v. 
Gemmill,  134  Minn.  334,  L.  E.  A. 
1917  A  1223,  159  N.  W.  798. 

lyiissouri.  Pairchild  v.  Masonic  Hall 
Ass'n,  71  Mo.  526. 

Ohio.  Ireland  v.  Palestine,  B.,  N. 
P.  &  N.  W.  Turnpike  Co.,  19  Ohio  St. 
369. 

This  is  equally  true  of  a  constitu- 
tional amendment  increasing  the  lia- 
bility of  stockholders.  Norris  Safe  & 
Lock  Co.  V.  Weaver,  81  Ore.  670,  160 
Pae.  807. 

Where,  at  the  time  an  Oregon  bank 
was  organized  and  defendant  pur- 
chased stock  therein,  the  Constitution 
of  that  state  provided  that  stockhold- 
ers should  be  liable  for  the  debts  of 
the  corporation  to  the  amount  of 
their  stock  subscribed  and  unpaid  and 
no  more,  a  subsequent  constitutional 
amendment  imposing  a  double  liabil- 
ity on  stockholders  of  banks  cannot 
be  held  to  apply  to  him.  Yoncalla 
State  Bank  v.  Gemmill,  134  Minn.  334, 
L.  E.  A.  1917  A  1223,  159  N.  W. 
798. 

"The  right  to  regulate  and  control 
the  banking  business  under  the  police 
power  of  the  state  cannot  go  to  the 
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impose  upon  the  stockholders  a  liability  for  debts  subsequently  con- 
tracted without  impairing  contract  obligations,  even  where  no  right 
of  amendment  or  repeal  has  been  reserved.*' 

If  the  legislature  has  reserved  the  power  of  alteration,  amendment 
or  repeal,  then  it  may  impose  liability  upon  the  stockholders  of  ex- 
isting corporations,"  at  least  as  to  those  obligations  incurred  in  the  f  ut- 

extent  of  imposing  a  personal  liability 
upon  the  stockholders  in  a  bank  con- 
trary to  the  express  constitutional 
provision  in  force  at  the  time  of  the 
organization  of  the  bank  and  the  pur- 
chase of  the  3tock  by  the  stockholder. ' ' 
Yoncalla  State  Bank  v.  Gemmill,  134 
Minn.  334,  L.  E.  A.  1917  A  1223,  159 
N.  W.  798. 


Section  19  of  the  Banking  Law  of 
1909,  providing  for  the  seizure  of  the 
business  and  property  of  banking  cor- 
porations by  the  superintendent  of 
banks  under  certain  circumstances, 
and  §  196  of  the  same  act  providing 
that  if  default  is  made  in  the  payment 
of  any  debt  or  liability  contracted 
by  any  such  corporation,  the  stock- 
holders shall  be  individually  respon- 
sible, equally  and  ratably  for  the 
then  existing  debts  of  the  corpora- 
tion, but  no  stockholder  shall  be  li- 
able for  the  debts  of  the  corporation 
to  an  amount  exceeding  the  par  value 
of  the  respective  shares  of  stock  by 
him  held  in  such  corporation  at  the 
time  of  such  default,  are  not  uncon- 
stitutional as  to  the  stockholders  of 
existing  corporations  as  depriving 
them  of  their  property  without  due 
process  of  law  by  impairing  the  ob- 
ligations of  their  contracts  with  the 
corporation,  or  the  contract  between 
the  corporation  and  the  state  created 
by  the  law  authorizing  its  incorpora- 
tion, in  view  of  Const,  art.  8,  §  7,  mak- 
ing stockholders  of  every  banking  cor- 
poration individually  responsible  for 
all  its  debts  and  liabilities  to  the 
amount  of  their  stock.  Richards  v. 
Schwab,  101  N.  Y.  Misc.  128,  167  N. 
Y.  Supp.  535. 

69  Coffin  V.  Bich,  45  Me.  507,  71  Am. 


Dec.  559;  Stanley  v.  Stanley,  26  Me. 
191;  Child  v.  GofSn,  17  Mass.  64; 
Gray  v.  CofSn,  9  Gush.  (Mass.)  192. 

60  United  States.  Sherman  v. 
Smith,  1  Black  587,  17  L.  Ed.  163. 

Arkansas.  Davis  v.  Moore,  130 
Ark.  128,  197  S.  "W.  295. 

OaJifomia.  MeGowan  v.  McDonald, 
111  Cal.  57,  52  Am.  St.  Bep.  149,  43 
Pac.  418. 

Connecticut.  Perkins  v.  Coffin,  34 
Conn.  275,  Ann.  Gas.  1912  C  1188,  79 
Atl.  1070. 

Illinois.      Weidenger    v.    Spruance, 
101   111.   278;    Gulliver  v.  Boelle,  100  ' 
ni.  141. 

Kentucky.  Williams  v.  Nail,  108 
Ky.  21,  55  S.  W.  706. 

Maine.  South  Bay  Meadow  Dam 
Co.  V.  Gray,  30  Me.  547. 

Minnesota.  See  Yoncalla  State 
Bank  v.  Gemmill,  134  Minn.  334,  L. 
B.  A.  1917  A  1223,  159  N.  W.  798. 

Mississippi.  Pate  v.  Bank  of  New- 
;ton,  116  Miss.  666,  77  So.  601. 

Montana.  Earth  v.  Pack,  51  Mont. 
418,  155  Pac.  282. 

New  York.  Bailey  v.  Hollister,  26 
N.  Y.  112;  In  re  Eeciproeity  Bank, 
22  N.  Y.  9;  In  re  Gibson,  21  N.  Y.  9; 
United  States  Trust  Co.  v.  United 
States  Fire  Ins.  Co.,  18  N.  Y.  199; 
Hirshfeld  v.  Bopp,  27  App.  Div.  180, 
50  N.  Y.  Supp.  676;  Hagmayer  v.  Al- 
ton, 36  Misc.  59,  72  N.  Y.  Supp.  623; 
Barnes  v.  Arnold,  23  Misc.  197,  51  N. 
Y.  Supp.  1109,  afe'd  45  App.  Div.  314, 
61  N.  Y.  Supp.  85,  169  N.  Y.  611,  62 
N.  E.  1093. 

North  Carolina.  Smathers  v.  West- 
em  Carolina  Bank,  135  N.  C.  410,  47 
S.  E.  893. 
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ure.®^  Some  courts  hold  that  such  liability  may  be  imposed  as  to  debts 
existing  when  the  statute  was  enacted,®^  although  other  courts  hold  to 
the  contrary.®^    A  limitation  on  the  reserved  power  that  no  injustice 


Rhode  Island.  See  Kilton.  v.  Provi- 
dence Tool  Co.,  22  E.  I.  605,  48  Atl. 
1039. 

Wisconsin.  Sleeper  v.  Goodwin,  67 
Wis.  577,  31  N.  W.  335. 

Under  such  a  reservation  the  legis- 
lature may  increase  the  burden  of  lia- 
bility imposed  upon  stockholders,  or 
may  impose  a  personal  liability  for 
the  debts  of  the  company  thereafter 
to  be  contracted,  where  none  was  im- 
posed at  the  date  of  the  company's 
organization.  Earth  v.  Pock,  51  Mont. 
418,  155  Pac.  282. 

A  prospective  purchaser  of  stock  is 
chargeable  with  knowledge  of  the  pro- 
visions of  the  constitutiom.  Such  pro- 
visions enter  into  his  contract  when 
he  becomes  a  stockholder,  "and  he 
agrees  not  only  to  be  bound  to  the  li- 
ability then  imposed,  but  as  well  to 
such  additional  liability  as  the  legis- 
lature under  its  reserved  power  may 
properly  prescribe,  and  therefore  he 
cannot  be  heard  to  say  that  a  stat- 
ute which  does  not  unreasonably  affect 
his  liability  impairs  the  obligation  of 
his  contract. ' '  Earth  v.  Pock,  51 
Mont.  418,  155  Pac.  282. 

"The  statute  was  intended  only  to 
prescribe  terms  upon  which  banking 
corporations  might  thereafter  comtinue 
in  business,  and  it  imposed  no  addi- 
tional liability  upon  the  stockholders 
unless  those  terms  were  accepted  by  a 
continuance  of  the  corporation  in  that 
business.  So  the  statute  falls  within 
the  principle  announced  so  often  by 
this  court  that  the  Constitution  re- 
serves the  power  of  the  lawmakers  to 
amend  charters  a£  corporations  by 
prescribing  new  terms  upon  which 
they  may  do  business."  Davis  v. 
Moore,  130  Ark.  128,  197  S.  W.  295. 

61  United  States.  Sherman  v.  Smith, 
1  Black  587, 17  L.  Ed.  163. 


Kentucky.  Williams  v.  Nail,  108 
Ky.  21,  55  8.  W.  706. 

Michigan.  Eissell  v.  Heath,  98 
Mich.  472,  57  N.  W.  585. 

Mississippi.  Pate  v.  Bank  of  New- 
ton, 116  Miss.  666,  77  So.  601. 

Montana.  Earth  v.  Pock,  51  Mont. 
418,.  155  Pac.  282. 

New  York.    In  re  Reciprocity  Bank, 

22  N.  Y.  9;  In  re  Gibson,  21  N.  Y.  9, 
aff'd  1  Black  (U.  S.)  587,  17  L.  Ed. 
163;  Hagmayer  v.  Alten,  36  Misc.  59, 
72  N.  Y.  Supp.  623;  Barnes  v.  Arnold, 

23  Misc.  197,  51  N.  Y.  Supp.  1109, 
aff'd  45  App.  Div.  314,  61  N.  Y.  Supp. 
85,  169  N.  Y.  611,  62  N.  E.  1093. 

North  Carolina.  Smathers  v.  West- 
ern Carolina  Bank,  135  N.  C.  410,  47 
S.  E.  893. 

Wisconsin.  Sleeper  v.  Goodwin,  67 
Wis.  577,  31  N.  W.  335. 

Such  an  amendment  does  not  give  a 
stockholder  a  right  to  have  the  cor- 
poration dissolved.  Williams  v.  Nail, 
108  Ky.  21,  55  S.  W.  706. 

62  Where-  the  constitution  gives  the 
legislature  power  to  alter,  revoke  or 
annul  any  corporate  charter,  it  may 
inipose  a  liability  on  stockholders  in 
banks  which  continue  in  business 
after  the  act  takes  effect,  and  may 
make  the  same  operate  retroactively 
So  as  to  make  stockholders  liable  for 
debts  of  the  bank  incurred  prior  to 
the  time  when  the  statute  takes  effect. 
Davis  V.  Moore,  130  Ark.  128,  197  S. 
W.  295,  followed  in  Davis  v.  Branch, 
—  Ark.  — ,  202  S.  W.  705. 

63  Smathers  v.  Western  Carolina 
Bank,  135  N.  C.  410,  47  S.  E.  893. 
See  also  Pate  v.  Bank  of  Newton,  116 
Miss.  666,  77  So.  601;  Barnes  v.  Ar- 
nold, 23  N.  Y.  Misc.  197,  51  N.  Y. 
Supp.  1109,  aff'd  45  N.  Y.  App.  Div. 
314,  61  N.  Y.  Supp.  85,  169  N.  Y.  611, 
62  N.  E.  1093. 
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shall  be  done  to  the  stockholder  by  its  exercise  must,  of  course,  be 
observed.®* 

If  a  constitutional  provision  directs  or  authorizes  legislation  im- 
posing individual  liability  upon  stockholders,  every  person  who  be- 
comes a  stockholder  takes  his  stock  subject  thereto,  and  the  legislature 
may  at  any  time  impose  such  liability  as  to  future  debts,  without  im- 
pairing the  obligation  of  contracts.**  And  where  the  charter  of  a  cor- 
poration provides  that  no  stockholder  shall  be  liable  in  his  individual 
capacity  for  any  debt  or  liability  of  the  company  ' '  beyond  the  amount 
of  stock  held  by  him,"  the  obligation  of  a  stockholder's  contract  is  not 
impaired  by  a  subsequent  statute  fixing  the  individual  liability  of 
stockholders  at  that  amount,  and  prescribing  a  mode  of  enforcing  it.®^ 

Statutes  imposing  a  penal  liability  for  corporate  debts,  as  for  debts 
contracted  before  the  full  amount  of  the  capital  has  been  paid  in,  do 
not  impair  contract  obligations  even  when  applied  to  existing  stock- 
holders, and  although  power  to  amend  the  charter  has  not  been  re- 
served.®'' Nor  is  the  oblig'ation  of  a  stockholder's  contract  impaired 
by  a  provision  imposing  a  penalty  for  neglecting  to  pay  assessments 
when  due.®' 

A  statute  which  merely  changes  the  remedy  available  to  creditors 
applies  to  stockholders  who  became  such  prior  to  its  enactment,  and 
the  new  remedy  is  available  against  them.  Its  application  to  them 
does  not  constitute  an  impairment  of  the  contract  arising  out  of  their 
membership,  even  though  the  new  remedy  may  be  more  efficacious 

Oi  A  provision  imposing  a  double  lia-  66  Weidenger   v.   Spruanee,   101   HI. 

bility  on  stockholders  in  banks  which  278;    Shufeldt  v.   Carver,  8  HI.  App. 

continue    in    business    after    the    act  545. 

takes  effect,  and  giving  it  a  retroac-  66  Gridley  v.  Barnes,  103  HI.  211; 
tive  effect  so  as  to  make  stockhold-  Arenz  v.  Weir,  89  111.  25. 
ers  liable  for  debts  of  the  bank  in-  67  Weidenger  v.  Spruanee,  101  HI. 
curred  before  that  time,  does  not  come  278 ;  Fogg  v.  Sidwell,  8  111.  App.  551 ; 
within  a  limitation  on  the  right  to  Shufeldt  v.  Carver,  8  111.  App.  545. 
alter,  revoke  or  annul  corporate  char-  See  also  Gulliver  v.  Eoelle,  100  111.  141, 
ters,  that  no  injustice  shall  thereby  be  where  the  right  to  amend  the  charter 
done  to  the  corporators.  Davis  v.  was  expressly  reserved. 
Moore,  130  Ark.  128,  197  S.  W.  295.  As  to  whether  the  liability  is  con- 
No  injustice  is  done  the  atockhold-  tractual  or  penal,  see  §  4176,  infra, 
ers  by  an  amendment,  where  under  it  68  He  is  only  obliged  to  pay  his  pro- 
the  corporation  can  do  business  un-  portionate  amount,  and  is  discharged 
der  more  favorable  terms  than  a  part-  from  liability  by  doing  so,  and  it  is 
nership  or  an  individual  could.  Pate  his  own  fault  if  he  incurs  the  pen- 
V.  Bank  of  Newton,  116  Miss.  666,  77  alty.  Com.  v.  Coehituate  Bank,  3  Al- 
Bo,  601,  len  (Mass.)  42, 
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than  the  old,  and  may  incidentally  and  under  some  circumstances 
prove  more  burdensome  to  the  stockholders,  so  long  as  it  involves  no 
actual  increase  in"  their  liability.®*  So  a  statute  substituting  for  indi- 
vidual actions  against  the  stockholders  a  suit  in  equity  by  a  receiver 


69  United  States.  Converse  v.  Ham- 
ilton, 224  U.  S.  243,  56  L.  Ed.  749, 
Ann.  Gas.  1913  D  1292;  Henley -v. 
Myers,  215  U.  S.  373,  54  L.  Ed.  240, 
aff'g  76  Kan.  723,  17  L.  E.  A.'  (N.  S.) 
779,  93  Pae.  168,  on  rehearing  76  Kan. 
736,  93  Pac.  173;  Converse  v.  Mtna. 
Nat.  Bank,  212  U.  S.  567,  53  L.  Ed. 
654  (mem.  dee.),  rev'g  79  Conn.  163, 
7  Ann.  Cas.  75,  64  Atl.  341;  Bernhei- 
mer  v.  Converse,  206  TJ.  S.  516,  51  L. 
Ed.  516;  Hill  v.  Merchants'  Mut.  Ins. 
Co.,  134  XT.  S.  515,  30  L.  Ed.  994,  aff'g 
86  Mo.  466;  Irvine  v.  Elliott,  203  Fed. 
82. 

Georgia.  Lamar  v.  Taylor,  141  6a. 
227,  80  S.  E.  1085. 

'  Idabo.  Sparks  v.  Lower  Payette 
Ditch  Co.,  3  Idaho  306,  29  Pac.  134. 

Illinois.    Smith  v.  Bryan,  34  111.  364. 

Kansas.  Henley  v.  Myers,  215  U.  S. 
373,  54  L.  Ed.  240,  aff'g  76  Kan.  723, 
736,  17  L.  R.  A.  (N.  S.)  779,  93  Pae. 
168,  173.     See  also  Douglass  v.  Loftus, 

85  Kan.  720,  L.  R.  A.  1915  B  797,  Ann. 
Cas.  1913  A  378,  119  Pae.  74. 

Maine.  Johnson  v.  Libby,  111  Me. 
204,  Ann.  Cas.  1916  C  681,  88  Atl. 
667;  Hathorn  v.  Calef,  53  Me.  471. 

Massachusetts.  Converse  v.  Ayer, 
197  Mass.  443,  84  N.  E.  98;  Com.  v. 
Coehituate  Bank,  3  Allen  42. 

Minnesota.  London  &  Northwest- 
ern American  Mortg.  Co.  v.  St.  Paul 
Park  Improvement  Co.,  84  Minn.  144, 

86  N.  W.  872;  Straw  &  Ellsworth  Mfg. 
Co.  V.  L.  D.  Kilbourne  Boot  &  Shoe 
Co.,  80  Minn.  125,  83  N.  W.  36. 

New  York.  Hirshfeld  v.  Bopp,  145 
N.  Y.  84,  39  N.  E.  817,  aff'g  81  Hun 
555,  30  N.  Y.  Supp.  1023. 

"Where  the  statute  under  which  a 
corporation  was  organized  imposed  a 
liability  upon  each  stockholder  for  his 
proportion  of  all  debts  and  liabilities 


contracted  or  incurred  during  the  time 
that  he  was  a  stockholder,  for  the  re- 
covery of  which  joint  or  several  ac- 
tions might  be  instituted,  it  was  held 
that  a  subsequent  statute  permitting 
the  directors  to  assess  paid  up  stock 
for  the  purpose  of  paying  legally  in- 
curred debts  and  obligations  of  the 
corporation  did  not  increase  the  lia- 
bility of  the  stockholders,  but  mere- 
ly enlarged  the  remedy  or  method  of 
'procedure  to  collect  the  amounts  due 
from  each  stockholder.  Sparks  v. 
Lower  Payette  Ditch  Co.,  3  Idaho  306, 
29  Pac.  134. 

In  Bernheimer  v.  Converse,  206  U. 
S.  516,  51  L.  Ed.  1163,  in  determining 
the  validity  of  a  statute  of  Minne- 
sota enlarging  the  remedy  for  enforc- 
ing the  constitutional  liability  of 
stockholders,  the  court  says:  "The  ob- 
ligation of  this  contract  binds  the 
stockholder  to  pay  to  the  creditors  of 
the  corporation  an  amount  sufficient  to 
pay  the  debts  of  the  corporation  which 
its  assets  will  not  pay,  up  to  an  amount 
equal  to  the  stock  held  by  each  stock- 
holder. That  is  his  contract,  and  the 
duty  which  the  statute  imposes,  and 
that  is  his  obligation.  Any  statute 
which  took  away  the  benefit  of  such 
contract  or  obligation  would  be  void 
as  to  the  creditor,  and  any  attempt  to 
increase  the  obligation  beyond  that 
incurred  by  the  stockholder  would  fall 
within  the  prohibition  of  the  Consti- 
tution. But  there  was  nothing  in  the 
laws  of  Minnesota  undertaking  to 
make  effectual  the  constitutional  pro- 
vision to  which  we  have  referred,  pre- 
venting the  legislature  from  giving 
additional  remedies  to  make  the  ob- 
ligation of  the  stockholder  effectual, 
so  long  as  his  original  undertaking 
was  not  enlarged.     There  is  a  broad 
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appointed  after  judgment  against  the  corporation  does  not  impair  the 
contract  rights  of  existing  stockholders ;''''  nor  does  a  statute  giving"  a 
receiver  power  to  enforce  the  liability  of  stockholders  by  suits  brought 
against  them  in  other  states,  although  it  takes  the  place  of  a  statute 
under  which  receivers  had  no  power  to  sue  in  other  jurisdictions ;  '^ 
nor  does  a  statute  providing  that  when  a  judgment  is  obtained  against 
a  corporation  a  stockholder  may  be  made  a  party  to  it, 'for  the  pur- 
pose of  enfoircing  his  liability,  before  execution  issues  against  the 
corporation,'^  nor  a  statute  substituting  a  remedy,  by  an  action  on  the 
ease  for  one  by  scire  facias,'''  nor  a  statute  giving  creditors  of  the 
corporation  a  special  remedy  to  reach  any  balance  due  from  him  on 
his  stock,  as  by  allowing  an  execution  against  him  to  the  extent 
of  the  unpaid  balance  due  on  his  stock,  where  there  is  no  corporate 
property  to  be  levied  upon.''*  The  right  of  the  legislature  to  extend 
or  reduce  the  time  fixed  by  the  statute  of  limitations  for  enforcing  the 
liability  will  be  considered  in  a  subsequent  section.''* 

A  stockholder  may  waive  his  right  to  complain  of  a  statute  imposing 
individual  liability  for  corporate  debts  on  the  ground  that  it  impairs 
the  obligation  of  his  contract  of  membership,  and  he  does  so  if  he 
makes  no  objection,  and  participates  in  the  benefits  conferred  by  the 


distinction  between  laws  impairing  the 
obligation  of  contracts  anl  those 
which  simply  undertake  to  give  a  more 
clficient  remedy  to  enforce  a  contract 
already  made." 

70  Henley  v.  Myers,  215  V.  S.  373, 
54  L.  Ed.  240,  afC'g  76  Kan.  723,  17 
L.  E.  A.  (N.  S.)  779,  93  Pac.  168,  76 
Kan.  736,  93  Pae.  173;  Lamar  v.  Tay- 
lor, 141  6a.  227,  80  S.  E.  1085;  John- 
son V.  Libby,  111  Me.  204,  Ann.  Cas. 
1916  C  681,  88  Atl.  667;  Com.  v.  Coehi- 
tuate  Bank,  3  Allen  (Mass.)  42. 

VI  Minnesota  Gen.  Laws  1899,  c.  272, 
is  valid.  Converse  v.  Hamilton,  224 
IT.  S.  243,  56  L.  Ed.  749,  Ann.  Cas. 
1913  D  1292;  Bernheimer  v.  Converse, 
206  U.  S.  516,  51  L.  Ed.  516,  fol- 
lowed in  Converse  v.  .^tna  Nat.  Bank, 
212  U.  S.  567,  53  L.  Ed.  654  (mem. 
dec),  rev'g  79  Conn.  163,  603,  7  Ann. 
Cas.  75,  ^4  Atl.  341;  Eobinson  v. 
Brown,  126  Fed.'  429;  Converse  v. 
Ayer,  197  Mass.  443,  84  N.  E.  98; 
London     &     Northwestern     American 


Mortg.  Go,  V.  St.  Paul  Park  Improve- 
ment Co.,  84  Minn.  144,  86  N.  "W. 
872;  Straw  &  Ellsworth  Mfg.  Co.  v. 
L.  D.  Kilbourne  Boot  &  Shoe  Co.,  80 
Minn.  125,  83   N.  W.  36. 

As  to  the  Ohio  statute,  see  Irvine 
V.  Elliott,  203  Fed.  82. 

The  fact  that  the  additional  ex- 
penses of  enforcing  the  liability  of 
stockholders  in  other  states  is  to  be 
included  ii  estimating  the  amount 
necessary  to  be  raised  by  assessment 
does  not  invalidate  the  statute,  where 
the  expense  is  kept  within  the  amount 
of  the  original  liability.  Bernheimer 
v.  Converse,  206  V.  S.  516,  51  L.  Ed. 
516. 

72  Smith  v.  Bryan,  34  HI.  364. 

VSHathorn  v.  Calef,  53  Me.  471; 
Cummings  v.  Maxwell,  45  Me.  190. 

74 Hill  V.  Merchants'  Mut.  Ins.  Co., 
134  U.  S.  515,  33  L.  Ed.  994,  aff'g  86 
Mo.  466;  Steam  Stone-Cutter  Co.  v. 
Scott,  157  Mo.  520,  57  S.  W.  1076. 

76  See  §  4243,  infra. 
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statute.''*  A  corporation  formed  under  a  special  charter  or  general 
statute  imposing  no  liability  upon  stockholders  for  corporate  debts 
is  subject  to  a  general  law  afterwards  passed  imposing  such  liability, 
where  it  has  a<?cepted  an  amendment  of  its  charter  subjecting  it  to 
general  laws.''  And  where  the  statute  imposing  the  liability  provides 
that  after  a  specified  date  its  provisions  shall  apply  to  all  corpora- 
tions, the  stockholders  of  a  corpora;tion  organized  before  its  enact- 
ment are  liable  thereunder  if  the  corporation  continues  to  do  business 
after  the  date  specified.'* 

§  4147.  —  Effect  as  ag'ainst  creditors.  When  the  liability  imposed 
upon  stockholders  is  contractual  in  its  nature,'®  the  legislature  cannot 
take  away  or  impair  the  right  of  existing  creditors  to  resort  to  such 
liability,  since  to  do  so  would  impair  the  obligation  of  their  con- 
tracts.**   But  a  statute  imposing  upon  stockholders  a  penal  liability 


76Dows  V.  Naper,  91  111.  44. 

The  fact  that,  after  the  enactment 
of  an  amendment  to  a  special  charter 
imposing  liability  on  stockholders, 
and  granting  the  corporation  addi- 
tional powers,  the  stockholders,  with- 
out objection,  allowed  the  corporation 
to  continue  in  business  and  to  exer- 
cise the  new  powers  granted  by  the 
amendment  and  to  make  contracts, 
debte  and  engagements  therein  au- 
thorized, is  sufS.cient  evidence  of  their 
acceptance  of  the  liability  imposed 
upom  them  thereby.  Johnson  v.  Lib- 
by,  111  Me.  204,  Ann.  Gas.  1916  G  681, 
88  Atl.  667;  Flynn  v.  American  Bank- 
ing &  Trust  Co.,  104  Me.  141,  19  L.  B. 
A.  (N.  S.)  428,  129  Am.  St.  Rep.  378, 
69  Atl.  771. 

Where  the  stockholders  of  a  bank 
expressly  authorize  and  direct  the  di- 
rectors to  take  the  necessary  steps 
to  come  under  and  secure  the  benefits 
of  the  act  imposing  the  liability,  and 
such  steps  are  taken,  they  caimot  con- 
tend that  they  are  not  liable  under  its 
provisions  to  subsequent  depositors. 
Pate  V.  Bank  of  Newton,  116  Miss. 
666,  77  So.  601. 

In  Senn  v.  Levy,  111  Ky.  318,  63 
S.  W.  776,  it  was  held  that,  by  amend- 


ing its  articles  of  incorporation  un- 
der a  statute  passed  after  its  incorpo- 
];ation,  a  corporation  was,  in  effect, 
reorganized  under  its  provisions  and 
that  its  stockholders  thereby  became 
subject  to  the  double  liability  imposed 
by  it. 

77Arenz  v.  Weir,  89  111.  25. 

78Gamewell  Fire  Alarm  Tel.  Co.  v. 
Fire  &  Police  Tel.  Co.,  116  Ky.  759, 
76  S.  W.  862. 

The  Banking  Law  of  1892,  §  52, 
imposing  a  liability  upon  the  stock- 
holders of  all  banks  continuing  in 
business  after  its  enactment,  applies 
to  stockholders  in  an  existing  bank 
who  became  such  before  the  passage 
of  the  act,  and  renders  them  liable  for 
debts  thereafter  incurred  by  the  bank. 
Hagmayer  v.  Alton,  36  N.  Y.  Misc.  59, 
72  N.  Y.  Siipp.  623. 

See  also  §  4148,  infra. 

79  See  §  4176,  infra. 

80  United  States.  Hawthorn  v.  Ca- 
lef,  2  Wall.  10,  17  L.  Ed.  776: 
Schwartz  V.  Loftus,  216  Fed.  320; 
Blackburn  v.  Irvine,  205  Fed.  217, 
aff'g  198  Fed.  360;  Irvine  v.  Eliott, 
203  Fed.  82;  Eepublie  Iron  &  Steel 
Co.  V.  Carlton,  189  Fed.  126;  Eams- 
den  V.  Knowles,  151  Fed.  718;  Harri- 
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for  corporate  debts,  as  distinguished  from  a  contractual  liability,^'  is 
not  within  the  protection  of  the  contract  clause  of  the  constitution, 


son  Y.  Eemington  Paper  Co.,  140  Fed. 
385,  3  L.  E.  A.  (N.  S.)  954,  5  Ann. 
Cas.  314,  certiorari  denied  199  TJ.  S. 
607,  50  L.  Ed.  331  (mem.  dec);  Web- 
ster V.  Bowers,  104  Fed.  627;  Evans 
V.  Nellis,  101  Fed.  920;  Western  Nat. 
Bank  v.  Reckless,  96  Fed.  70. 

Alabama.  National  Commercial 
Bank  v.  McDonnell,  92  Ala.  387,  9  So. 
149 ;  McDonnell  v.  Alabama  Gold  Life 
Ins.  Co.,  85  Ala.  401,  5  So.  120. 

Delaware.  Pusey  &  Jones  Co.  v. 
Love,  16  Pennew.  80,  11  L.  B.  A.  (N. 
S.)  953,  130  Am.  St.  Eep.  144,  66  Atl. 
1013. 

Iowa.  Dimworth  v.  Coolbaugh,  5 
Iowa  300. 

K;ansas.  Douglass  v.  Loftus,  85 
Kan.  720,  L.  E.  A.  1915  B  797,  Ann. 
Cas.  1913  A  378,  119  Pac.  74;  Eowland 
&  Moyer  v.  Forest  Park  Creamery  Co., 
79  Kan.  134,  99  Pac.  212;  Walterseheid 
V.  Bowdish,  77  Kan.  665,  96  Pac.  56; 
Stoeker  v.  Davidson,  74  Kan.  214,  118 
Am.  St.  Rep.  315,  86  Pac.  136;  Wood- 
worth  v.  Bowles,  61  Kan.  569,  60  Pac. 
331. 

Maine.  Hathom  v.  Calef,  53  Me. 
471.  A  holding  to  the  contrary  on  a 
prior  appeal  in  this  case  was  reversed 
by  the  Supreme  Court  of  the  United 
States  in  Hawthorn  v.  Calef,  2  Wall. 
(V.  S.)  10,  17  L.  Ed.  776;  which  also, 
in  effect,  overruled.  Hathorn  v. 
Towle,  46  Me.  302;  Carroll  v.  Hink- 
ley,  46  Me.  81;  CofBn  v.  Rich,  45  Mfe. 
507,  71  Am.  Dec.  559;  Cummingc  v. 
Maxwell,  45  Me.  190. 

Michigan.  In  re  Warren's  Estate, 
52  Mich.  557,  18  N.  W.  356. 

Missouri.  Jerman's  Adm'r  v.  Ben- 
ton, 79  Mo.  148;  Provident  Sav.  Insti- 
tution V.  Jackson  Place  Skating  & 
Bathing  Rink,  52  Mo.  552;  Blakeman 
V.  Bentorn,  9  Mo.  App.  107;  St.  Louis 
Railway  Supplies  Mfg.  Co.  v.  Harbine, 
2  Mo.  App.  134. 


New  York.  Story  v.  Furman,  25  N. 
Y.  214;  Van  Tuyl  v.  Sullivan,  173  App. 
Div.  391,  156  N.  Y.  Supp.  309,  aff'd 
217  N.  Y.  691,  112  N.  E.  1078;  Barnes 
V.  Arnoldy  23  Misc.  197,  51  N.  Y.  Supp. 
1109,  afe'd  45  App.  Div.  314,  61  N.  Y. 
Supp.  85,  169  N.  Y.  611,  62  N|.  E.  1093; 
Van  Hook  v.  Whitlock,  26  Wend.  43, 
37  Am.  Dec.  246. 

Vermont.  Barton  Nat.  Bank  v.  At- 
kins, 72  Vt.  33^  47  Atl.  176. 

The  legislature  has  no  right,  as  to 
existing  creditors,  to  change  the  law 
so  as  to  exempt  from  liability  a  per- 
son who  has  transferred  his  stock  al- 
though there  has  been  no  transfer  or 
tender  for  transfer  on  the  corporate 
books,  where  ^uch  a  transfer  or  ten- 
der was  previously  necessary.  Black- 
burn V.  Irvine,  205  Fed.  217,  aff  'g  198 
Fed.  360. 

Where  the  constitution  makes  stock- 
holders liable  to  the  amount  of  their 
shares  "for  all  its  debts  and  liabili- 
ties of  every  kind,"  a  statute  limit- 
ing their  liability  to  corporate  debts 
payable  within  two  years  from  the 
time  they  were  contracted  is  uncon- 
stitutional. VanTuyl  v.  Sullivan,  173' 
N.  Y.  App.  Div.  391,  156  N.  Y.  Supp. 
309,  aff'd  217  N.  Y.  691,  112  N.  E. 
1078. 

This  is  true  of  a  change  in  the  pro- 
visions of  a  state  constitution  so  as 
to  abrogate  the  double  liability  of 
stockholders  and  leave  each  stock- 
holder liable  only  to  the  amount  of 
stock  owned  by  him.  Douglass  v. 
Loftus,  85  Kan.  720,  L.  R.  A.  1915  B 
797,  Ann.  Cas.  1913  A  378,  119  Pac. 
74. 

The  constitutional  prohibition  pro- 
hibiting the  impairment  of  contract 
obligations  applies  to  contracts  wher- 
ever made.  Western  Nat.  Bank  of 
New  York  v.  Reckless,  96  Fed.  70, 

81  See  §  4176,  infra. 
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and  may  be  repealed  at  any  time,  even  as  Eigainst  existing  creditors.*' 
And  if  such  a  statute  is  unconditionally  repealed  after  a  creditor  ha?^ 
commenced  an  action  against  a  stockholder  thereunder,  but  before  any 
judgment  has  been  rendered,  the  action  abates.**  It  has  also  been 
held  that  "a  judgment  founded  on  a  tort  is  not  a  contract,  and  for 
that  reason  is  not  protected  by  the  provision  of  the  federal  consti- 
tution against  the  impairment  of  contract,  obligations  by  state  legisla- 
tion."** 

The  constitutional  prohibition  against  laws  impairing  the  obligation 
of  contracts  does  not  prevent  the  legislature  from  changing,  as  to 
existing  creditors,  the  remedy  for  enforcing  the  individual  liability 
of  stockholders,  if  the  right  is  not  impaired.*^  But  the  change  in  the 


82  First  Nat.  Bank  at  Omaha  v. 
Cooper,  89  Neb.  632,  131  N.  "W.  958; 
Hogue  V.  Capital  Nat.  Bank  of  Lin- 
coln, 47  Neb.  929,  66  N.  W.  1036; 
Kleckner  v.  Turk,  45  Neb.  17"6,  63 
N.  W.  469;  Globe  Pub.  Co.  v.  State 
Bank  of  Nebraska,  41  Neb.  175,  27 
L.  E.  A.  854,  59  N.  W.  683;  Lawler 
V.  Burt,  7  Ohio  St.  340.  See  also 
Richarason  v.  Akin,  87  111.  138. 

83  Hogue  V.  Capital  Nat.  Bank  o£ 
Lincoln,  47  Neb.  929,  66  N.  "W.  1036; 
Globe  Pub.  Co.  v.  State  Bank  of  Ne- 
braska, 41  Neb.  175,  27  L.  E.  A.  854, 
59  N.  W.  683. 

84  Douglass  V.  Loftus,  85  Kan.  720, 
L.  E.  A.  1915  B  797,  Ann.  Gas.  1913  A 
378,  119  Pac.  74.  In  the  above  case 
it  was  held  that  a  judgment  for  dam- 
ages for  trespass  to  real  estate  was 
not  ■  a  judgment  for  tort  pure  and 
simple,  where  the  tort  benefited  the 
tort-feasor's  estate  to  the  full  extent 
of  the  damages  recovered  by  the  in- 
jured party,  but  was  so  far  contrac- 
tual as  to  bring  it  within  the  pro- 
visions of  the  Federal  Constitution. 

In  Henley  v.  Stevenson,  67  Kan.  4, 
72  Pac.  518,  it  was  held  that  a  judg- 
ment creditor  who  had  not  shown  that 
his  judgment  was  founded  on  a  con- 
tract was  not  within  the  provision  of 
the  constitutipn,  and  that  his  only 
remedy  was  that  given  by  the  new 
law. 


See  also  Henley  v.  Myers,  76  Kan. 
723,  17  L.  E.  A.  (N.  S.)  779,  93  Pac. 
168,  on  rehearing  76  Kan.  736,  93  Pac. 
173,  judgment  afif'd  215  U.  S.  373,  54 
L.  Ed.  240. 

86  United  States.  Fooirth  Nat.  Bank 
V.  Franeklyn,  120  U.  S.  747,  30  L. 
Ed.  825;  Penniman's  Case,  103  U.  S. 
714,  26  L.  Ed.  602,  aff'g  11  B.  L  333; 
Harrison  v.  Eemington  Paper  Co.,  140 
Fed.  385,  3  L.  R.  A.  (N.  S.)  954,  5 
Ann.  Gas.  314,  certiorari  denied  199 
U.  S.  607,  50  L.  Ed.  331  (mem.  dec); 
Myers  v.  Kniokerbocker  Trust  Co.,  139 
Fed.  Ill,  1  L.  E.  A.  (N.  S.)  1171, 
aff'g  133  Fed.  764.  See  also  Hill  v. 
Merchants'  Mut.  Ins.  Co.,  134  IT.  S. 
515,  33  L.  Ed.  994. 

Delaware.  Pusey  &  Jones  Co.  v. 
Love,  16  Pennew.  80,  11  L.  E.  A.  (N. 
^.)  953,  130  Am.  St.  Rep.  144,  66  Atl. 
1013. 

Georgia.  Lamar  v.  Taylor,  141  Ga. 
227,  80  S.  E.  1085;  Moore  v.  Eipley, 
106  Ga.  556,  32  S.  E.  647. 

Illinois.  Eichardson  v.  Akin,  87  111. 
138. 

Kansas.  Woodworth  v.  Bowles,  61 
Kan.  569,  60  Pac.  331. 

Maine.  Hathorn  v.  Calef,  53  Me. 
471;  Cummings  v.  Maxwell,  45  Me. 
190. 

Maryland.  Bettendorf  Axle  Co.  v. 
Field,  114  Md.  487,- 79  Atl.  724;  Pitts- 
burg Steel  Co,  V,  Baltimore  Equitable 
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remedy  may  be  so  great  as  to  affect  and  impair  the  creditor's  right, 
and  in  such  a  case  it  will  be  within  the  constitutional  provisipn.* 
Some  courts  have  held  that  a  change  in  the  law  so  as  to  provide  for 
the  enforcement  of  the  liability  by  a  receiver  instead  of  by  the  indi- 
vidual creditors  violates  the  contract  rights  of  existing  creditors,''' 


Society,  113  Md.  77,  77  Atl.  255,  afE'd 
226  TJ.  S.  455,  57  L.  Ed.  297;  Miners' 
&  Merchants'  Bank  of  Lonaeoning  v. 
Snyder,  100  Md.  57,  68  L.  E.  A.  312, 
108  Am.  St.  Eep.  390,  59  Atl.  r07. 

Missouri.  See  Steam  Stone-Cutter 
Co.  V.  Scott,  157  Mo.  520,  57  S.  W. 
1076;  Merchants'  Ins.  Co.  v.  Hill,  86 
Mo.  466. 

New  York.  Persons  v.  Gardner,  42 
App.  Div.  490,  59  N.  Y.  Supp.  463, 
aff'g  26  Misc.  663,  56  N.  Y.  Supp. 
822. 

Virginia.  See  Shickell  v.  Berryville 
Land  &  Improvement  Co.,  99  Va.  88, 
37  S.  E.  813. 

86  Republic  Iron  &  Steel  Co.  v.  Carl- 
ton, 189  Fed.  126;  Myers  v.  Knicker- 
bocker Trust  Co.,  139  Fed.  Ill,  1  L. 
E.  A.  (N.  S.)  1171,  aff'g  133  Fed.  764; 
Western  Nat.  Bank  of  New  York  v. 
Eeckless,  96  Fed.  70;  Eusey  &  Jones 
Go.  V.  Love,  16  Pennew.  (DeL)  80,  11 
L.  E.  A.  (N.  S.)  953,  130  Am.  St.  Eep. 
144,  66  Atl.  1013;  Waltersoheid  v. 
Bowdish,  77  Kan.  665,  96  Pac.  56; 
Woadworth  v.  Bowles,  61  Kan.  569,  60 
Pac.  331;  Miners'  &  Merchants'  Bank 
of  Lonaeoning  v.  Snyder,  100  Md.  57, 
68  L.  E.  A.  312,  108  Am.  St.  Eep.  390, 

59  Atl.  707.  See  also  Henley  v.  My- 
ers, 76  Kan.  723,  17  L.  E.  A.  (N.  S.) 
779,  93  Pac.  168,  on  rehearing  76  Kan. 
736,  93  Pac.  173. 

"The  creditor  must  be  allowed  to 
retain  in  substance  the  same  remedy 
as  before,  or  in  lieu  thereof  allowed 
one  which  will  no  more  seriously  em- 
barrass or  delay  him  in  the  prosecu- 
tion of  his  claim  and  the  collection  of 
his  debt  than  did  the  former  one." 
Woodworth   v.   Bowles,   61   Kan.  569, 

60  Pac.  331, 


87  Thus,  it  was  held  that  the  Kan- 
sas law  of  1898,  providing  for  the  en- 
forcement of  the  constitutional  lia- 
bility of  stockholders  by  a  receiver 
for  the  benefit  of  the  corporation  and 
all  the  creditors  alike,  did  not  super- 
sede, as  to  existing  creditors,  the  for- 
mer statute,  which  gave  each  cred- 
itor the  right  to  enforce  the  liability 
of  any  particular  stockholder  for  his 
own  individual  benefit,  since  the  right 
thereby  given  became  a  part  of  eon- 
tracts  entered  into  while  the  statute 
was  in  force,  and  the  contract  obli- 
gations would  be  materially  impaired 
by  substitution  of  the  restricted  rem- 
edy. Harrison  v.  Eemington  Paper 
Co.,  140  Fed.  385,  3  L.  E.  A.  (N.  S.) 
954,  5  Ann.  Oas.  314,  certiorari  de- 
nied 199  U.  8.  607,  50  L.  Ed.  331 
(mem.  dec.) ;  Webster  v.  Bowers,  104 
Fed.  627;  Evans  v.  Nellis,'  101  Fed. 
920.  This  case  was  certified  to  the 
Supreme  Court,  which,  however,  did 
not  pass  on  this  particular  question. 
See  187  IT.  S.  271,  47  L.  Ed.  173. 
Western  Nat.  Bank  of  New  York  v. 
Eeckless,  96  Fed.  70 ;  Pusey  &  Jones 
Co.  v.  Love,  16  Pennew.  (Del.)  80, 11  L. 
E.  A.  (N.  S.)  953,  130  Aih.  St.,Ee|). 
144,  66  Atl.  1013;  Stocker  v.  David- 
son, 74  Kan.  214,  118  Am.  St.  Rep. 
315,  86  Pac.  136.  In  Woodworth  v. 
Bowie's,  61  Kan.  569,  60  Pac.  331,  the 
same  was  held  to  be  true  of  Laws 
1897,  e.  47,  §  55,  which  made  a  simi- 
lar change  in  the  remedy  for  enforc- 
ing the  individual  liability  of  stock- 
"holders  of  insolvent  banks. 

In  Douglass  v.  Loftus,  85  Kan.  720, 
L.  E.  A.  1915  B  797,  Ann.  Cas.  1913  A 
378,  119  Pac.  74,  it  was  held  that 
■neither   the    Act    of    1898    above,  re- 
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while  others  have  taken  a  contrary  view.**  And  there  is  a  similar 
conflict  of  authority  as  to  the  validitjr  of  a  change  in  the  law  so  as  to 
require  the  enforcement  of  the  liability  by  a  suit  in  equity  for  the 
benefit  of  all  of  the  creditors  and  against  all  of  the  stockholders  instead 
of  permitting  a  single  creditor  to  sue  one  or  more  stockholders  at 
law  for  his  own  benefit,  and  applying  the  new  remedy  to  pending 
actions."    It  has  been  held  that  contract  obligations  are  not  violated 


ferred  to,  nor  the  Act  of  1903  re- 
pealing all  provisions  for  enforcing 
the  liability  of  stockholders,  nor  the 
Constitutional  Amendment  of  1906, 
which  abolished  the  double  liability 
of  stockholders,  could  affect  the  right 
of  a  judgment  creditor,  whose  cause 
of  action  against  the  corporation  arose 
prior  to  the  taking  effect  of  any  of 
these  changes,  of  the  right  to  main-, 
tain  a  suit  against  a  stockholder  un- 
der the  statute  as  it  existed  at  the 
time  when  jsuch  cause  of  action  arose. 

In  Walterscheid  v.  Bowdish,  77  Kan. 
665,  96  Pac.  56,  it  was  held  that  the 
Act  of  1903  did  not  affect  the  right  of 
an  existing  creditor  who  was  prose- 
cuting an  action  to  determine  the  lia- 
bility of  the  corporation  at  the  time 
when  the  act  went  into  effect. 

88  Moore  v.  Eipley,  106  Ga.  556,  32 
S.  E.  647,  followed  in  Wheatley  v. 
Glover,  125  Ga.  710,  54  S.  E.  626; 
Persons  v.  Gardner,  42  N.  Y.  App. 
Div.  490,  59  N.  Y.  Supp.  463,  aff'g  26 
N.  T.  Misc.  663,  56  N.  Y.  Supp.  822. 

In  Lamar  v.  Taylor^  141  Ga.  227, 
80  S.  E.  1085,  the  court  refuSted  to 
pass  on  the  question  because  no  cred- 
itor who  became  such  before  the 
change  in  the  law  was  objecting. 

89 The  right  of  a  single  creditor  to- 
sue  one  or  more  stockholders  at  law 
is  a  valuable  one  of  which  he  cannot, 
constitutionally,  be  deprived.  Lang  v. 
Lutz,  180  N.  Y.  254,  73  N.  E.  24,  aff'g 
83  N.  Y.  App.  Div.  534,  82  N.  Y. 
Supp.  319. 

In  Myers  v.  Knickerbocker  Trust 
Co.,  139  Fed.  Ill,  1  L.  R.  A.  (N.  S.) 


1171,  aff'g  133  Ped.  764,  Maryland 
Acts  1904,  e.  337,  p.  797,  relating  to 
the  enforcement  of  the  double  liabil- 
ity of  stockholders  of  banks  and  trust 
companies  was  held  to  impair  the  con- 
tract obligations  of  creditors  who  had 
instituted  actions  against  individual 
stockholders  prior  to  its  passage. 

In  Miners'  &  Merchants'  Bank  of 
Lonaconing  v.  Snyder,  100  Md.  57, 
68  L.  E.  A.  312,  108  Am.  St.  Eep.  390, 
59  Atl.  707,  the  Maryland  Court  of 
Appeals  held  that  said  act  did  not 
impair  the  contract  obligations  of 
such  creditors,  and  was  valid.  And 
this  holding  was  followed  in  Murphy 
V.  Wheatley,  100  Md.  358,  59  Atl.  704. 
See  also  Eepublie  Iron  &  Steel  Co.  v. 
Carlton,  189  Fed.  126. 

In  Pittsburg  Forge  &  Iron  Co.  v. 
Safe  Deposit  &  Trust  Co.,  116  Md. 
697,  84  Atl.  335;  Bettendorf  Axle  Co. 
V.  Field,  114  Md.  487,  79  Atl.  724;  ajid 
Pittsburg  Steel  Co.  v.  Baltimore  Equi- 
table Society,  113  Md.  77,  77  Atl.  255, 
Acts  1908,  c.  305,  containing  a  similar 
provision  as  to  the  manner  of  enforc- 
ing the  liability  of  stockholders  to 
creditors  for  the  amount  of  their  un- 
paid subscriptions,  and  providing  for 
the  abatement  of  pending  actions, 
was  held  to  be  valid.  The  decision  in 
the  latter  case  was  affirmed  by  the 
United  States  Supreme  Court,  226  U. 
S.  455,  57  Jj.  Ed.  297,  which  over- 
ruled 139  Fed.  Ill,  1  L.  R.  A.  (N. 
S.)  1171. 

New  Jersey  Act  March  30,  1897 
(Laws  1897,  p.  124),  providing  that  a 
liability  created  by  or  arising  under 
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by  substituting  a  remedy  by  an  action  on  the  eas6  for  one  by  scire 
facias,^  or  by  the  repeal  of  a  stSjtute  providing  a  remedy  by  execution 
against  the  person  of  a  stockholder.®^  A  provision  of  a  state  consti- 
tution prohibiting  the  legislature  from  depriving  a  party  of  any  rem- 
edy for  enforcing  a  contract '  which  existed  when  the  contract  was 
made  has  been  held  to  apply  to  contracts  wherever  made,  and  to  pre- 
clude a  change  in  the  remedy  for  enforcing  the  liability  of  stockhold- 
ers of  foreign  corporations.®*  The  right  of  the  legislature  to  extend 
or  reduce  the  time  fixed  by  the  statute  of  limitations  for  enforcing 
the  liability  will  be  considered  in  a  subsequent  section.®* 

Kepeal  or  alteration  of  a  provision  imposing  individual  liability 
upon  stockholders,  even  when  the  liability  is  contractual,  is  effectual 
as  to  subsequent  creditors,  provided  the  new  provision  is  otherwise 
constitutional,®*  and  such  creditors  acquire  no  right  against  stock- 
holders under  the  original  provision.®*  But  stockholders  are  liable 
under  the  original  provision  to  creditors  who  become  such  after  the 
passage  of  an  act  reducing  the  liability  but  before  such  act  takes 
effect.96 

It  has  been  held  that,  when  the  individual  liability  of  stockholders 
of  a  corporation  imposed  by  a  statutory  or  constitutional  provision  is 


the  laws  of  any  other  state  can  only 
be  enforced  in  a  suit  in  the  nature 
of  an  equitable  accounting  for  the 
proportionate  benefit  of  all  parties  in- 
terested, to  which  the  corporation  and 
all  of  its  creditors  and  stockholders 
are  necessary  parties,  violates  the  con- 
stitutional J)rohibition  as  against  an 
existing  creditor  of  a  Kansas  corpo- 
ration who,  prior  to  the  passage  of 
the  act,  could  have  sued  a  single 
stockholder  at  law  in  New  Jersey. 
Western  Nat.  Bank  of  New  York  v. 
Reckless,  96  Fed.  70. 

sOHathorn  v.  Calef,  53  Me.  471; 
Cummings  v.  Maxwell,  45  Me.  190. 

91  Penniman 's  Case,  103  U.  S.  714, 
26  L.  Ed.  602,  aff'g  11  E.  I.  333. 

92  Western  Nat.  Bank  of  New  York 
V.  Eeckless,  96  Fed.  7Q,  construing 
art.  4,  §  7,  ^  3,  of  the  New  Jersey 
Constitution. 

93  See  §  4243,  infra. 

94  See  §  4142,  supra. 

95Indiaaia.    Gilbert  v.  Southern  In- 


diana Coal  &  Iron  Co.,  62  Ind.  522. 

Kansas.  Rowland  &  Moyer  v.  For- 
est Park  Creamery  Co.,  79  Kan.  134, 
90  Pac.  212. 

Maine.  Hathoru  v.  Calef,  53  Me. 
471. 

Minnesota.  Seymour  v.  Bank  of 
Minnesota,  79  Minn.  211,  81  N.  W. 
1059. 

Missouri.  Ochiltree  v.  Iowa  Rail- 
road Contracting  Co.,  54  Ma.  113, 
afe'd  21  Wall.  (U.  S.)  249,  22  L.  Ed. 
546.  • 

Persons  who  deal  with  the  corpo- 
ration after  the  repeal  of  such  a  pro- 
vision cannot  complain,  since  they  are 
■chargeable  with  notice  of  the  situa- 
tion, and  have  no  reason  to  suppose 
that  they  will  be  benefited  by  the 
provisions  of  a  law  which  is  no  longer 
in  existence.  Rowland  &  Moyer  v. 
Forest  Park  Creamery  Co.,  79  Kan. 
134,  99  Pac.  212. 

96  Seymour  v.  Bank  of  Minnesota, 
79  Minn.  211,  81  N,  W.  1059. 
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lessened  by  an  amendment,  a  person  who  becomes  a  stockholder  after 
the  amendment  is  not  liable,  under  the  original  provision,  for  the 
debts  contracted  prior  to  the  amendment.^''  And  the  same  rule  has 
been  applied  to  the  holders  of  increased  stock  where  the  increase  was 
made  after  the  taking  effect  of  such  an  amendment.^^  It  has  also 
been  held  that  the  contract  of  a  creditor  who  became  such  before  the 
passage  of  an  act  imposing  liability  on  stockholders  is  not  impaired 
by  a  repeal  of  the  act  before  he  has  taken  steps  to  enforce  the  liability, 
since  his  contract  was  not  made  on  the  faith  of  its  provisions.'^ 

Of  course,  a  creditor  of  a  corporation  may  waive  the  right  to  object 
to  an  act  removing  or  lessening  the  individual  liability  of  stockholders, 
on  the  ground  that  it  impairs  the  obligation  of  his  contract,  and  he 
does  waive  the  objection  if  he  accepts  the  benefit  of  the  act.^ 

§  4148.  Effect  of  reorganization  of  corporation.  As  a  rule,  where 
a  corporation  having  a  special  charter,^  or  formed  under  a  general 
law,'  reorganizes  under  a  general  law,  its  stockholders  become  sub- 
ject to  the  liabilities  imposed  by  that  law.  But  the  contrary  has  been 
held  to  be  true  where  the  liability  under  a  special  charter  is  in  terms 
limited  to  the  amount  unpaid  on  the  stock,  and  the  statute  author- 
izing the  reorganization  does  not  provide,  either  expressly  or  by  im- 
plication that  the  reorganization  shall  operate  to  increase  it.* 

Where  a  state  bank  is  changed  into  a  national  bank,  stockholders 

97  Ochiltree  v.  Iowa  Railroad  Con-  was,  in  effect,  an  incorporation  un- 
tradting  Co.,  54  Mo.  113,  aff'd  21  Wall.  cler  that  law,  arid  hence  that  the  stock- 
(XT.  S.)  249,  22  L.  Ed.  546.  holder.s    incurred    the    liabilities    im- 

Compare,    however,    National    Com-  posed  by  it. 

mercial  Bank  v.  McDcnnell,  92  Ala.  3  In  Senu  v.  Levy,  111  Ky.  318,  63 

387,   9   So.   149,  wherein   it  was   held  S.    "W.    776,    it    was    held    that,    by 

that  one  who  becomes  a  stockholder  amending  its  articles  of  incorporation 

in  a  corporation  after  the  passage  of  under   a  statute   passed   after  its  in- 

a  law  lessening  the  liability  of  stock-  corporation,  a  corporation  was,  in  ef- 

holders  to  creditor^  is   equally  liable  feet,  reorganized  under  its  provisions 

with    the    other    stockholders,    under  and  that  its  stockholders  thereby  be- 

tbe    former    law,    to    creditors    whose  came   subject  tor  the  double  liability 

claims  existed  prior  to  the  change.  imposed  by  it. 

98  Barton  Nat.  Bank  v.  Atkins,  72  See  also  Pate  v.  Bank  of  Newton, 
Vt.  33,  47  Atl.  176.  116  Miss.   666,   77  So.   601.    And  see 

99  Jerman    v.    Benton,    79   Mo.    148.  §  4146,  supra. 

1  Van  Hook  v.  Whitlock,  26  Wend.  *  Under  such  circumstances  the 
(N.  Y.)  43,  37  Am.  Dec.  246.  stockholders  do  not  become  subject  to 

2  In  Tibballs  v.  Libby,  87  HI.  142,  a  double  liability  imposed  by  the 
it  was  held  that  an  increase  of  stock  general  law.  Saussy  v.  Liggett,  — 
under  the  provisions  of  a  general  law  Fla.  ■ — ,  78  Sa.  334. 

7175 


§4148]  Private  Coepoeations  [Ch.  56 

who  expressly  or  impliedly  assent  to  the  change  thereby  become 
stockholders  in  the  national  bank,  with  such  responsibilities  as  the 
law  imposes  in  such  case,*  and  hence  are  subject  to  the  double  liability 
imposed  by  the  National  Banking  Act.* 

In  some  jurisdictions  it  has  been  held  that  the  stockholders  of  a  re- 
organized corporation  are  primarily  liable  for  the  debts  of  the  old 
corporation,  and  all  remedies  against  them  should  be  exhausted  before 
resorting  to  stockholders  of  the  old  corporation  who  did  not  become 
members  of  the  reorganized  one.'' 

Of  course  stockholders  of  the  original  corporation  who  do  not  be- 
come members  of  the  reorganized  corporation  are  in  no  way  liable  for 
debts  incurred  or  contracted  by  it.* 

§  4149.  Effect  of  consolidatioa  of  corporations.  When  consolidat- 
ing corporations  are  dissolved,  and  an  entirely  new  corporation 
created,'  the  liability  of  the  stockholders  in  the  new  corporation  is 
determined  by  the  law  in  force  at  the  time  of  the  consolidation,^"  sub- 
ject, of  course,  to  such  future  changes  in  the  law  as  may  be  within  the 
powers  of  the  legislature.^^  Under  such  circumstances  the  new  cor- 
poration is  subject  to  a  constitutional  provision  in  force  at  the  time 
of  the  consolidation,  imposing  individual  liability  upon  stockholders 
of  such  corporations,  although  the  original  corporations  may  have 
been  exempt;  and  the  legislature  cannot  exempt  the  new  corporation 
from  the  provision  as  to  individual  liability  of  stockholders  without 
violating  the  constitution.^^  Nor  will  a  grant  to  the  consolidated  cor- 
poration of  the  franchises,  exemptions  and  immunities  of  the  old  com- 
panies include  an  exemption  from  individual  liability  for  corporate 
debts  which  the  stockholders  of  the  old  companies  had  by  mere  im- 

5  See    the    chapter    on    Beorganiza-  haustion  of  all  remedies  against  stock- 

tion.  holders   primarily  liable   in   favor   of 

6Keyaer  v.  Hitz,  133  IT.  S.  138,  33  whom  the  statute  of  limitations  has 

L.  Ed.  531;   Casey  v.  Galli,  94  IT.  S.  run.     State  v.  Gtermania  Bank  of  St. 

673,  24  L.  Ed.  168;  Aldrieh  v.  Bing-  Paul,  106  Minn.  446,  119  N.  W.  61. 

ham,  131  Fed.  363.  8  Willius   v.    Mann,   91   Minn.    494, 

7  State    V.    Germania    Bank    of    St.  98  N.  W.  341,  867. 

Paul,   106  Minn.  446,  119  N.  W.  61;  9  See  the  chapter  on  Consolidation. 

Willius    V.   Mann,    91    Minn.    494,   98  1"  Gardner  v.  Minneapolis  &  St.  L. 

N.   W.   341,   867;   Marriott   v.   Colum-  Ry.  Co.,  73  Minn.  517,  76-  N.  W.  282, 

bus,  S.  &  H.  E.  Co.,  16  Ohio  Dee.  (N.  aff'd  177  TJ.  S.  332,  44  L.  Ed.  793. 

P.)  135;  Security  State  Bank  v.  Gan-  H  See  §  4146,  supra, 

non,  39  S.  D.  232,  163  N.  W.  1046.  12  Minneapolis  &  St.  L.  Ey.  Co.  v. 

This  rule  is  to  be  reasonably  con-  Gardner,  177  U.  S.  332,  44  L.  Ed.  793, 

strued,  and  does  nott  require  the  ex-  aff  'g  73  Minn.  517,  76  N.  W.  282. 
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plication,  ■without  any  express  provision  therefor,  even  assuming  it 
to  be  within  the  power  of  the  legislature  to  grant  such  an  exemption.^' 
The  stockholders  are  estopped  to  question  the  constitutionality  of 
the  act  under  which  a  consolidation  is  effected  where  they  have  accept- 
ed its  benefits  by  organizing,  issuing  stock  and  doing  business  as  a 
corporation  under  it.^* 

§  4150.  Effect  of  dissolution  of  corporation.  Generally  the  liabil- 
ity continues  and  may  be  enforced  although  the  corporation  has  been 
dissolved.^^  And  in  some  jurisdictions  this  is  the  rule  by  express  pro- 
vision of  the  statute.^®  So  where  the  statute  provides  that  corpora- 
tions whose  charters  expire  by  limitation  may  continue  to  act  for  the 
purpose  of  winding  up  their  affairs,  the  liability  of  the  stockholders  of 
such  a  corporation  continues  until  its  business  is  wound  up,  at  least 
as  respects  valid  indebtedness  contracted  while  it  had  a  legal  existence, 
and  they  cannot  insist  that  at  the  expiration  of  the  charter  they  be- 
came liable  only  as  partners.^''  And,  as  we  shall  see  in  a  subsequent 
section,  the  liability  under  some  statutes  attaches  only  when  the 
corporation  has  been  dissolved.^* 

The  failure  of  the  corporation  to  pay  a  franchise  tax  does  not  relieve 
its  stockholders  from  their  statutory  liability,  although  it  is  ground 
for  a  forfeiture  of  the  corporate  charter,  where  it  does  not  ipso  facto 

13  Minneapolis  &  St.  L.  Ey.  Co.  v.  ApjJ.   Div.   605,  103   N.  T.   Supp.  30, 
Gardner,    177    XJ.    S.    332,    44   L.    Ed.  afE'd  189  N.  Y.  504,  81  N.  E.  1164. 
793,   afE'g    73    Minn.    517,   76   N.   W.  Contra.     Since  the  corporate  debts 
282.  become  extinct  by  the  expiration  o£ 

14  Gardner  v.  Minneapolis  &  St.  L.  its  charter,  the  liability  of  the  stock- 
Ey.  Co.,  73  Minn.  517,  76  N.  W.  282,  holders  also  becomes  extinct  if  it  is 
aff'd  177  XT.  S.-332,  44  L.  Ed.  793.  secondary.    Malloy  v.  Mallett,  6  Jomes 

And  see  the  chapter   on   Consolida-  Eq.  (N.  C.)  345. 

tioTi._  16Kipp  V.  Miller,  47  Colo.  598,  135 

15  Tarbell  v.  Page,  24  111.  46;  Sleep-  Am.  St.  Eep.  236, 108  Pac.  164  ;  Wheat- 
er  V.  Goodwin,  67  "Wis.  577,  31  N.  W.  ley  v.  Glover,  125  Ga.  710,  54  S.  E.  626; 
335.                                                               '  Merrill  v.  Suffolk  Bank,  31  Me.  57,  50 

A  creditor  may  sue  in  behalf  of  him-  Am.  Dec.  649  (where  an  act  revoking 

self  and  all  other  creditors  to  enforce  a  corporate  charter  contained  such  a 

the  liability  of  stockholders  to  the  ex-  provision). 

tent   of  the   amomnt  unpaid  on  their  17Elson  v.   Wright,   134  Iowa  634, 

stock  imposed  by  Consol.  LawSj  c.  59,  112  N.  W.  105.     See  also  Sleeper  v. 

I§  56,    59,    although    the    corporation  Goodwin,  67  Wis.  577,  31  N.  W»  335. 

has  been  dissolved  and  a  receiver  has  As  to  the  effect  of  such  provisions 

been  appointed.     Lyell  Ave.  Lumber  generally,   see   the   chapter   on  Disso- 

Co.    V.    Lighthouse,    137    N.    Y.   App.  lution. 

Div.  422,  121  N.  Y.  Supp.  802.  18  See  §4181,  infra. 

See  alsa  Ford  v.  Chase,  118  N.  Y. 
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work  such  a  forfeiture.^®  Nor  does  the  fact  that  the  charter  of  the 
corporation  could  have  been  declared  forfeited  ha!d  the  state  chosen  to 
institute  proceedings  for  that  purpose  constitute  a  defense  to  an  action 
to  enforce  the  liability  of  a  stockholder  in  another  state.^" 


§  4151.  Conflict  of  laws.  Ordinarily  the  liability  of  a  stockholder 
for  corporate  debts  -and  its  extent  and  character,  are  determined  by 
the  law  of  the  state  under  the  laws  of  which  the  corporation  was 
created,  and  not  by  the  laws  of  the  state  in  which  the  stockholder  may 
reside.  And  the  decisions  of  the  highest  court  of  th^at  state,  constru- 
ing the  statutory  or  constitutional  provision  by  which  the  liability  is 
imposed  will  be  followed  by  the  courts  of  other  states  in  which  it  is 
sought  to  enforce  the  lid!bility  against  nbnresident  stockholders.^^  But 


19  Murphy  v.  Wheatley,  102  Md. 
501,  63  Atl.  62. 

20  Bearse  v.  Mabie,  198  Masa.  451, 
84  N.  E.  1015. 

21  United  States.  Converse  v.  Ham- 
ilton, 224  U.  S.  243,  56  L.  Ed.  749,  Ann. 
Gas.  1913  D  1292,  rev'g  judgment  136 
"Wis.  589,  118  N.  "W.  190;  Finney  v. 
Guy,  189  U.  S.  335,  47  L.  Ed.  839,  aff 'g 
106  Wis.  256,  49  L.  E.  A.  486,  82  N.  W. 
595;  Hale  v.  AUinaon,  188  XJ.  S.  56, 
47  li.  Ed.  380,  aff  'g  judgment  106  Fed. 
258,  which  afE'd  102  Fed.  790;  Evans 
V.  Nellis,  187  U.  S.  271,  47  L.  Ed.  173 ; 
Pinney  v.  Nelson,  183  XJ.  S.  144,  46  L. 
Ed.  125;  Chage  v.  Curtis,  113  TJ.  S.  452, 
28  L.  Ed.  1038;  Second  Nat.  Bank  of 
Erie  v.  Georger,  246  Fed.  517;  Leyner 
Engineering  Works  v.  Kempner,  163 
Fed.  605;  Fidelity  Insurance,  Trust  & 
Safe-Deposit  Co.  v.  Mechanics'  Sav. 
Bank,  97  Fed.  297;  Hale  v.  Harden,  95 
Fed.  747,  rev'g  judgment  89  Fed.  283; 
Brown  v.  Trail,  89  Fed.  641;  Dexter  v. 
Edmands,  89  Fed.  467. 

California.  Provident  Gold  Min.  Co. 
V.  Haynes,  173  Cal.  44,  159  Pac.  155; 
Thomas  v.  Wentworth  Hotel  Co.,  158 
Cal.  27/1,  139  Am.  St.  Eep.  120,  110 
Pac.  942. 

Illinois.  BeU  v.  Farwell,  176  111.  489, 
42  L.  E.  A.  804,  68  Am.  St.  Eep.  194, 
52  N.  E.  346;  Tuttle  v.  National  Bank 
ef  Eepublic,  161  111.  497,  34  L.  E.  A. 


750,  44  N.  E.  984,  rev'g  48  111.  App. 
481;  Fowler  v.  Lamson,  146  111.  472, 
37  Am.  St.  Eep.  163,  34  N.  E.  932, 
aff'g  44  111.  App.  186,  writ  of  error 
dismissed  164  TJ.  S.  252,  41  L.  Ed.  424; 
Patterson  v.  Lynde,  112  111.  196;  Smith 
V.  K^astor,  195  111.  App.  458;  Hayward 
V.  Sencenbaugh,  141  111.  App.  395. 

Iowa.  Johnson  v.  Morgan,  178  Iowa 
577,  160  N.  W.  2. 

Maine.  Abbott  v.  GoadaJi,  100  Me. 
231,  60  Atl.  1030. 

Massachusetts.  Auld  v.  Gaunt,  216 
Mass.  381,.  103  N.  E.  933;  American 
Spirits  Mfg.  Co.  v.  Eldridge,  209  Mass. 
590,  95  N.  E.  942;  Gbnverse  v.  Ayer, 
197  Mass.  443,  84  N.  E.  98;  Clark  v. 
Knowles,  187  Mass.  35,  105  Am.  St. 
Eep.  376,  2  Ann.  Gas.  26,  72  N.  E.  352; 
Broadway  Nat.  Bank  v.  Baker,  176 
Mass.  294,  57  N.  E.  603;  Howarth  v^ 
Lombard,  175  Mass.  570,  49  L.  E.  A. 
30i,  56  N.  E.  888;  Hancock  Nat.  Bank 
v.  Ellis,  172  Mass.  39,  42  L.  E.  A.  396, 
70  Am.  St.  Eep.  232,  51  N.  E.  207; 
Id.  166  Mass.  414,  55  Am.  St,  Eep.  414, 
44  N.  E.  349;  New  Haven  Horse  Nail 
Co.  V.  Linden  Springs  Cor.,  142  Mass. 
349,  7  N.  E.  773. 

Minnesota.  First  Nat.  Bank  of 
Deadwood  v.  Gustin  Minerva  Consol. 
Min.  Co.,  42  Minn.  327,  6  L.  E.  A. 
676,  18  Am.  St.  Eep.  510,  44  N.  W. 
198. 
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where  a  corporation  is  formed  in  one  state  for  tlie  purpose  of  doing 
business  in  another  state,  its  stockholders  will  be  held  liable  in  accord- 
ance with  the  laws  of  the  latter  state  in  so  far  as  concerns  business 
transacted  there.  So  the  stockholders  of  a  corporation  formed  to  do 
business  in  another  state  whose  laws  impose  a  'personal  liability  upon 
the  stockholders  of  domestic  corporations  for  corporate  debts,  and 
provide  that  the  liability  of  each  stockholder  of  a  foreign  corporation 
doing  business  in  the  state  shall  be  the  same  as  that  of  a  stockholder  of 
a  domestic  corporation,  may  be  held  liable  in  accordance ,  with  the 
laws  of  the  latter  state  in  so  far  as  respects  business  transacted  there, 
although  the  corporate  charter,  or  the  articles  of  incorporation,  or  the 
contract  of  subscription  specifically  exempts  the  stockholders  from 
personal  liability,  or  does  not  impose  any  such  liability  upon  them.^^ 


IMissouri.  Eogers  v.  Stag  Min.  Co., 
185  Ma.  App.  659,  171  S.  W.  676. 

New  Jersey.  Johnson  v.  Tennessee 
Oil,  etc.,  Co.,  74  N.  J.  Eq.  32,  69  Atl. 
788. 

New  York.  Southworth  v.  Morgan, 
205  N.  T.  293,  51  L.  E.  A.  (N.  S.)  56, 
98  N.  B.  490,  rev'g  judgment  143  App. 
Div.  648,  128  N.  T.  Supp.  196;  Jessup 
V.  Carnegie,  80  N.  Y.  441,  86  Am.  Kep. 
643;  Savings  Ass'n  of  St.  Louis  v. 
O'Brien,  51  Hun  45,  3  N.  Y.  Supp. 
764. 

Ohio.  Blair  v.  Newbegin,  65  Ohio 
St.  425,  58  L.  E.  A.  644,  62  N.  E.  1040; 
Kulp  V.  Fleming,  65  Ohio  St.  321,  87 
Am.  St.  Eep.  611,  62  N.  E.  334. 

Oregon.  Garetson  Lumber  Co.  v. 
Hinson,  69  Ore.  605,  140  Pae.  633. 

Pennsylvaiiia.  Ball  v.  Anderson, 
196  Pa.  St.  86,  79  Am.  St.  Eep.  693, 
46  Atl.  366. 

Rhode  Island.  Miller  v.  Smith,  26 
E.  I.  146,  66  L.  E.  A.  473,  106  Am.  St. 
Eep.  699,  58  Atl.  634. 

Tennessee.  Sullivan  v.  Farnsworth, 
132  Tenn.  691,  179  S.  W.  317. 

Texas.  Nesom  v.  City  Nat.  Bank, 
—  Tex.  Civ.  App.  — ,  -174  S.  "W.  715. 

Wisconsin.  Eau  Claire  Nat.  Bank  v. 
Benson,  106  "Wis.  624,  82  N.  W.  604; 
Finney  v.  Guy,  106  Wis.  256,  49  L.  E. 
A.  486,  82  N.  W.  595,  afiffd  189  U.  S. 
335,  47  L.  Ed.  839. 


"The  nature  and  extent  of  the 
stockholders'  liability  is  to  be  deter- 
mined by  the  statute  creating  it." 
Abbott  V.  Goodall,  100  Me.  231,  60 
Atl.  1030. 

The  liability  is  to  be  determined  by 
the  charter  of  the  corporation  or  the 
law  under  which  it  iff  organized,  and 
if, liable  at  all  the  shareholder  is  gen- 
erally liable  only  in  accordance  with 
the  law  of  the  corporation's  domicile. 
Nesom  v.  City  Nat.  Bank,  —  Tex.  Civ. 
App.  — ,  174  S.  W.  715. 

"The  construction  placed  upon  a 
statute  by  the  highest  courts  of  the 
state  which  enacted  it  is  considered  a 
part  of  the  law  itself,  and  justly  en- 
titled to  great  weight."  Pulsifer  v. 
Greene,  96  Me.  438,  52  Atl.  921. 

A  stockholder  of  a  Texas  corpora- 
tion residing  in  that  state  cannot  be 
held  liable  by  a  Colorado  creditor 
under  a  Colorado  statute  imposing 
personal  liability  on  the  stockholders 
of  foreign  corporations  doing  business 
in  that  state  without  complying  with 
its  laws.  Leyner  Engineering  Works 
V.  Kempner,  163  Fed.  605. 

22  Thomas  v.  Matthiessen,  232  TJ.  S. 
221,  58  L.  Ed.  577,  rev'g  192  Fed.  495; 
Pinney  v.  Nelson,  183  TJ.  S.  144,  46 
L.  Ed.  125;  Provident  Gold  Min.  Co. 
V.  Hayiies,.,173  Cal.  44,  159  Pac.  155; 
Thomas  V.  Wentworth  Hotel  Co.,  158 
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This  has  been  held  to  be  true  where  the  charter  or  articles  of  incorpor- 
ation show  a  purpose  to  transact  business  in  the  particular  state  under 
whose  laws  the  stockholder  is  sought  to  be  held  liable,*^  and  also  where 
they  confer  a  general  authority  upon  the  corporation  to  transact  busi- 
ness in  any  other  state  or  territory.^*  Nor  is  it  material  whether  the 
articles  show  an  intent  to  carry  on  all  or  only  a  part  of  the  corporate 
business  in  such  other  state.*^  The  basis  of  this  rule  is  that,, in  form- 
ing a  corporation  for  the  purpose  of  doing  business  in  a  particular 
state,  the  stockholders  must  be  deemed  to  have  contracted  with  ref- 


Cal.  275,  139  Am.  St.  Bep.  120,  110 
Pac.  942;  Peck  v.  Noee,  154  Cal.  351, 
97  Pae.  865. 

"A  provision  exempting  the  stock- 
holder alongside  of  one  authorizing 
the  doing  of  business  elsewhere  can- 
not be  taken  to  limit  the  latter  au- 
thority to  those  states  that  grant  a 
like  exemption  or  be  deemed  an  at- 
tempt to  override  the  law  of  the  place 
where  the  business  is  to  be  done." 
Thomas  v.  Matthiessen,  232  U.  S.  221, 
58  L.  Ed.  577,  rev'g  192  Fed.  495. 

Civil  Code,  §  322,  specifically  pro- 
vides that  the  liability  of  each  stock- 
holder formed  outside  of  the  state  and 
doing  business  within  the  state  is  the 
same  as  the  liability  of  a  stockholder 
of  a  domestic  corporation.  Thomas  v. 
Matthiessen,  232  XT.  S.  221,  58  L.  Ed. 
577,  rev'g  judgment  192  Fed.  495; 
Provident  Gold  Min.  jCo.  v.  Haynes, 
173  Cal.  44,  159  Pae.  155;  Thomas  v. 
Wentworth  Hotel  Co.,  158  Cai:  275, 
139  Am.  St.  Eep.  120,  110  Pac.  942. 

"This  sfatute  carries  ooit  the  con- 
stitutional mandate  that  foreign  cor- 
porations shall  not  be  'allowed  to 
transact  business  within  the  state  on 
more  favorable  conditions  than  are 
prescribed  by  law  to  similar  corpora- 
tions organized  under  the  laws  of  this 
state.'  "  Thomas  v.  Wentworth  Ho- 
tel Co.,  158  Cal.  275,  139  Am.  St.  Bep. 
120,  110  Pac.  942. 

This  provision  does  not  impair  the 
obligation  of  the  contract  of  the  stock- 
holders of  a  corporation  which  was  or- 
ganized after  its  enactment.     Pinney 


v.  Nelson,  183  TT.  S.  144,  46  L.  Ed.  125. 

23  Thomas  v.  Matthiessen,  232  U.  S. 
221,  58  L.  Ed.  577,  rev'g  192  Fed.  495; 
Pinney  v.   Nelson,  183  U.  S.  144,  46 

'L.  Ed.  125;  Provident  Gold  Min.  Co.  v. 
Haynes,  173  Cal.  44,  159  Pae.  155; 
Thomas  v.  Wentworth  Hotel  Co.,  158 
Cal.  275,  139  Am.  St.  Bep.  120,  110  Pac. 
942;  Peck  v.  Noee,  154  Cal.  351,  97 
Pac.  865. 

24  Provident  Gold  Min.  Co.  v. 
Haynes,  173  Cal.  44,  159  Pae,  155. 

Where  a  person  "becomes  a  stock- 
holder in  a  corporation  whose  articles 
authorize  it  to  do  business  in  any 
state  or  country  which  its  directors 
may  select,  he  empowers  the  directors 
to  engage  in  business  anywhere,  and 
impliedly  consents  that,  when  they 
select  a  place  for  the  transaction  of 
corporate  business,  they  shall  have 
power  to  bind  him  so  far  as  the  laws 
of  that  place  may  require.  The  test 
of  liability  is  whether  the  stockholder 
has  authorized  the  corporation  and  its 
managing  officers  to  bind  him  by  en- 
tering upon  the  transaction  of  business 
in  a  given  state.  Such  authority  is 
conferred  as  well  by  general  language 
authorizing  the  transaction  of  business 
in  any  state  which  the  directors  may 
deem  it  expedient  to  enter  as  by  words 
empowering-  them  to  transact  business 
iu  a  specific  place."  Provident  Gold 
Min.  Co.  V.  Haynes,  173  Cal.  44,  159 
Pac.  155. 

25  Thomas  v.  Wentworth  Hotel  Co., 
158  Cal.  275,  139  Am.  St.  Eep.  120, 
110  Pac.  942. 
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erence  to  its  laws  and  to  have  consented  to  be  bound  by  them  so  far 
as  concerns  business  transacted  there,  and  will  therefore  be  held  to  the 
liabilities  which  those  laws  impose  upon  the  transaction  of  such  busi- 
ness.^® And  the  test  of  whether  a  stockholder  can  be  held  liable  under 
the  laws  of  a  given  state  is  whether  he  has  authorized  the  corporation 
and  its  managing  officers  to  transact  business  there.^^ 

The  extent  to  which  provisions  imposing  liability  for  corporate 
debts  will  be  enforced  against  nonresident  stockholders  in  the  courts 
of  states  other  than  that  by  which  the  corporation  was  created,^  in- 
eluding  questions  as  to  the  remedy  to  be  adopted,^'  and  the  statute  of 
limitations,®"  and  the  question  how  far  a  judgment  rendered  against 
the  corporation,®''  or  an  assessment  levied  on  its  stockholders  ®^  in  the 
state  of  its  domicile  is  conclusive  in  actions  brought  against  stockhold- 
ers in  other  jurisdictions,  will  be  considered  in  subsequent  sections. 

§4152.  Extent  of  liability — Geaeral  statement.  The  provisions 
imposing  upon  stockholders  individual  liability  for  corporate  debts 
and  liabilities  vary  greatly  in  the  different  states,  and  have  varied 
from  time  to  time  in  the  same  states.  Sometimes  the  liability  is  un- 
limited, and  extends  to  the  full  amount  of  the  debts  or  liabilities 
incurred  by  the  corporation  during  the  time  the  stockholders  respec- 
tiviely  own  their  stock,  thus  in  effect  doing  away  with  the  common- 
law  exemption  of  stockholders  from  liability  for  corporate  debts  and 
rendering  them  liable  as  partners.'®     Under  other  provisions  the 

26  Thomas  v.  Matthiessen,  232  TJ.  S.  holders  by  the  laws  of  that  state.  It 
221,  58  L.  Ed.  577,  rev 'g  192  Fed.  495;  was  held  that  the  memorandum  and 
Pinney  v.  Nelson,  183  IT.  S.  144,  46  articles  of  association  authorizing  the 
L.  Ed.  125;  Provident  Gold  Min.  Co.  company  to  trade  in  foreign  countries 
V.  Haynes,  173  Cal.  44,  159  Pae.  155;  could  not  be  treated  as  an  authority  by 
Thomas  v.  Wentworth  Hotel  Co.,  158  every  shareholder  of  the  company  to 
Cal.  275,  139  Am.  St.  Eep.  120,  110  the  company,  or  its  directors  or  agents, 
Pac.  942;  Peck  v.  Noee,  154  Cal.  351,  to  carry  on  business  in  a  foreign  eouu- 
97  Pae.  865.  try    so   as    to    make    the    shareholder 

27  Provident  Gold  Min.  Co.  v.  liable  beyond  the  limited  liability 
Haynes,  173  Cal.  44,  159  Pae.  155.  under  which  he  became  a  member  of 

In  Eisdon  Iron  &  Locomotive  Works  the  company  by  virtue  of  the  English 

V.  Furness,  [1906]  1  K.  B.  49,  the  Eng-  law.     'The     court  ^distinguished     the 

lish  Court  of  Appeal  held  that  a  stock-  holding  in  Pinney  v.  Nelson,  183  IT.  S. 

holder     of     an     English     corporation  144,  46  L.  Ed.  125. 

formed  for  the  purpose  of  acquiring  28  See   §  4247  et  seq.,  infra, 

and  working  mines  in  various  foreign  29  See  §  4249,  infra, 

countries  including  the  United  States,  30  See  §  4243,  infra, 

and  which  acquired  and  worked  mines  ^^  See  §  4252,  infra, 

in  the  state  oi  California,  was  not  sub-  32  See  §  4237,  infra, 

ject  to  the  liability  imposed  on  stock-  '3  See   §  4178,  infra. 
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stockholders  are  made  liable  only  in  proportion  to  the  amount  or  value 
of  their  stock,'*  or  for  an  amount  equal  to  the  par  value  of  their  shares 
in  addition  to  what  may  have  been  paid  or  may  be  due  therefor,**  or 
merely  for  the  amount  due  on  the  stock.'* 

Sometimes  the  liability  is  for  certain  classes  of  debts  only,  as  debts 
due  laborers,  servants,  etc.,'''  or  debts  due  for  materials,  supplies, 
etc.,"  or,  in  the  case  of  banking  corporations,  for  money  deposited 
in  the  bank,'^  in  which  ease  it  may  be  unlimited,  except  as  to  the 
character  of  the  indebtedness,  or  it  may  be  limited,  as  explained  above. 

The  extent  of  the  liability  is  fixed  by  the  statute  creating  it,*"  and 
its  measure  is  in  no  way  dependent  upon  the  number  of  shares  which 
a  stockholder  owns.*^ 

§  4153.  —  Liaibility  to  amount  due  on  stock.  Sometimes  a  consti- 
tutional or  statutory  provision  declares  that  stockholders  shall  be  in- 
dividually liable  to  creditors  of  the  corporation  to  the  amount  due  on 
their  stock.**    Such  a  provision  imposes  no  greater  liability  than  exists 


34  See   §4155,  infra. 

35  See   §4154,  infra. 

36  See   §4153,  infra. 

37  See   §4168,  infra. 

38  See   §4169,  infra. 

39  See   §4171,  infra. 

40  The  liability  of  a  stockholder  is 
created  by  statute,  and  by  statute 
alone,  and  the  court  has  no  power  to 
add  to  or  lessen  such  liability.  Lieb- 
hardt  v.  Wilson,  38  Colo.  1,  120  Am. 
St.  Eep.  97,  88  Pac.  173. 

41 ' '  There  i^  not  one  measure  of  lia- 
bility for  a  stockholder  holding  but  a 
few  shares  and  another  measure  for  a 
stockholder  holding  many  shares." 
Liebhardt  v.  Wilson,  38  Colo.  1,  120 
Am.  St.  Eep.  97,  88  Pac.  173. 

42  Alabama.  In  re  Huffman-Sal var 
Eoofing  Paint  Co.,  234  Fed.  798. 

Arizona.  McConey  v.  Beltom  Oil  & 
Gas  Co.,  97  Minn.  ^190,  106  N.  W.  900, 
construing  the  Arizona  statute. 

Colorado.  Henry  v.  Semonian,  27 
Colo.  App.  487,  150  Pac.  818;  Speer  v. 
Bordeleau,  20  Colo.  App.  413,  79  Pac. 
332. 

Connecticut.  Eosoff  v.  Gilbert 
Transp.  Co.,  221  Fed.  972. 

Delaware.     Eev.  Code  1915,  fll934; 


John    W.    Cooney    Co.    v.   Arlington 
Hotel  Co.,  —  Del.  Ch.  — ,  101  Atl.  879. 

Florida.  Knight  &  Wall  Co.  v. 
Tampa  Sand  Lime  Brick  Co.,  55  Fla. 
728,  46  So.  285. 

Georgia.  Crawford  v.  Swicord,  94 
S.  E.  1025,  rev  'g  judgment  20  Ga.  App. 
35,  92  S.  E.  394;  Harrell  v.  Blount,  112 
Ga.  711,  38  S.  E.  56. 

Idaho.  McTamany  v.  Day,  23  Idaho 
95,  128  Pae.  563. 

Illinois.  Moore  v.  United  States 
One  Stave  Barrel  Co.,  238  111.  544,  87 
N.  E.  536,  aff'g  141  111.  App.  104;  Par- 
melee  V.  Price,  208  111.  544,  70  N.  E. 
725,  aff'g  105  HI.  App.  271;  Sprague 
V.  National  Bank  of  America,  172  HI.  . 
149,  42  L.  E.  A.  606,  64  Am.  St.  Eep. 
17,  50  N.  E.  19,  aff'g  66  111.  App.  320; 
Patterson  v.  Lynde,  112  HI.  196,  106 
U.  S.  519,  27  L.  Ed.  265;  Kelly  v.  Kil- 
lian,  133  HI.  App.  102;  Taylor  v.  Cum- 
niings,  127  Fed.  108;  American 
Spirits  Mfg.  Co.  v.  Eldridge,  209  Mass. 
590,  95  N.  E.  942;  Stoddard  v.  Lum, 
159  N.  Y.  265,  45  L.  E.  A.  551,  70  Am. 
St.  Eep.  541,  53  N.  E.  1108,  rev  'g  judg- 
ment 32  N.  Y.  App.  Div.  565,  53  N.  Y. 
Supp.  607.  ,. 

Kansas.    Art.  12,  §  2  of  the  Kansas 
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in  equity  in  the  absence  of  any  provision  on  the  subject,  and  is  merely 


'Constitution  was  amended  in  1906  so 
as  to  abrogate  the  double  liability  of 
stockholders,  and  to  leave  each  stock- 
holder liable  only  to  the  amount  of 
the  stock  owned  by  him.  (Gen.  St. 
1909,  §  211.)  Douglass  v.  Loftus,  85 
Kan.  720,  L.  E.  A.  1915  B  797,  Ann. 
Cas.  1913  A  378,  119  Pac.  74;  Bicknell 
V.  Altman,  81  Kan.  436,  105  Pac.  694. 

Kentucky.  Stockholders  are  not  lia- 
ble in  excess  of  the  amount  unpaid  on 
their  stock,  except  stockholders  in 
banks  and  in  trust,  guaranty,  invest- 
ment, and  insurance  companies,  upon 
whom  a  double  liability  is  imposed. 
Ky.  St.  1915,  §  547;  Fidelity  &  Colum- 
bia Trust  Co.  V.  Edelen,  176  Ky.  376, 
195  S.  W.  447;  Boulware- Allen  Shoe 
Co.'s  Trustee  v.  Morris,  168  Ky.  426, 
182  S.  W.  225. 

Maine.  Damon  v.  Webber,  111  Me. 
473,  89  Atl.  734;  Libby  v.  Tobey,  82 
Me.  397,  19  Atl.  904>  Grindle  v.  Stone, 
78  Me.  176,  3  Atl.  183. 

Maryland.  Hall  v.  Hughes,  119  Md. 
'  487,  87  Atl.  387;  Hughes  v.  Hall,  117 
Md.  547,  83  Atl.  1023. 

Minnesota.  McConey  v.  Belton  Oil 
&  Gas  Co.,  97  Minn.  190,  106  N.  W.  900. 

Mississippi.  Allen  v.  Edwards,  93 
Miss.  7lS,  47  So.  382. 

Missouri.  Steam  Stone-Cutter  Co. 
V.  Scott,  157  Mo.  520,  57  S.  "W.  1076; 
Eogers  v.  Stag  Min.  Co.,  185  Mo.  App. 
659,  171  S.  W.  676. 

Montana.  Kelly  v.  Clark,  21  Mont. 
291,  42  L.  R.  A.  621,  69  Am.  St.  Eep. 
668,  53  Pac.  959;  Crowley  v.  Walton, 
23  E.  I.  331,  50  Atl.  385,  quoting  the 
Montana  statute. 

Nebraska.  Wyman  v.  Bowman,  127 
Fed.  257. 

New  Jersey.  Easton  Nat.  Bank  v. 
American  Brick  &  Tile  Co.,  70  N.  J. 
Eq.  732,  8  L.  E.  A.  (N.  S.)  271,  10 
Ann.  Cas.  84,  64  Atl.  917,  rev'g  judg- 
ment 69  N.  J.  Eq.  326,  60  Atl.  54;  In 
re  Newfoundland  Syndicate,  196  Fed. 
443;   In  re  Eemington  Automobile  & 


Motor  Co.,  153  Fed.  345,  modifying 
judgment  139  Fed.  766;  Kirkpatriek  v. 
American  Alkali  Co.,  140  Fed.  186,  135 
Fed.  230. 

New  York.  Firestone  Tire  &  Eub- 
ber  Co.  v.  Agnew,  194  N.  Y.  165,  24 
L.  E.  A.  (N.  S.)  628,  16  Ann.  Cas. 
3150,  86  N.  E.  1116,  rev'g  judgment 
128  App.  Div.  518;  112  N.  Y.  Supp. 
907;  Stephens  v.  Fox,  83  N.  Y.  313; 
Mills  V.  Stewart,  41  N.  Y.  384;  Grae- 
ber  V.  Ehrgott,  —  App.  Div.  — ,  169 
N.  Y.  Supp.  32;  Warth  v.  Moore  Blind 
Stitcher  &  Overaeamer  Co.,  146  App. 
Div.  28,  130  N.  Y.  Supp.  748,  afE'd  207 
N.  Y.  673,  100  N.  E.  1135;  Ford  v. 
Chase,  118  App.  Div.  605,  103  N.  Y. 
Supp.  30,  afe'd  189  N.  Y.  504,  81  N.  E. 
1164;  Dyer  v.  Drucker,  108  App.  Div. 
238,  95  N.  Y.  Supp.  749;  Dyer  v. 
Drucker,  104  N.  Y.  Supp.  166;  Alpha 
Portland  Cement  Co.  v.  Schratwieser, 
SIS  Fed.- 982,  aff'd  221  Fed.  258;  In  re 
Jassoy  Co.,  178  Fed.  515. 

North  Dakota.  Johnson  v.  Morgan, 
178  Iowa  577,  160  N.  W.  2. 

Ohio.  Security  Trust  Co.  v.  Ford, 
75  Ohio  St.  322,  8  L.  E.  A.  (N.  S.)  263, 
79  N.  E.  474. 

Oklahoma.  Chilson  v.  MeFarland, 
161  Pac.  199;  Chilson  v.  Cavanagh, 
160  Pac.  601;  Smith  v.  Kaator,  195  111. 
App.  458. 

Oregon.  Myers  v.  Indiana  M!in.  Co., 
86  Ore.  664,  168  Pae.  719;  Shipman  v. 
Portland  Const.  Co.,  64  Ore.  1,  128 
Pa^.  989;  McAllister  v.  American  Hos- 
pital Ass'n,  62  Ore.  530,  125  Pac.  286; 
Macbeth  v.  Banfield,  45  Ore.  553,  106 
Am.  St.  Eep.  670,  78  Pac.  693;  Brun- 
dage  V.  Monumental  Gold  &  Silver 
Min.  Co.,  12  Ore.  322,  7  Pac.  314;  Ladd 
&  Bush  V.  Cartwright,  7  Ore.  329;  Pat- 
terson V.  Lynde,  106  IT.  S.  519,  27 
L.  Ed.  265;  Patterson  v.  Lynde,  112 
111.  196. 

South  Carolina.  Const,  art.  9,  §18; 
Civ.  Code  1912,  §  2784 ;  Griee  v.  An- 
derson, 96  S.  E.  222. 
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declaratory  of  the  ooinmon  law,*^  although  it  may  -render  the  stock- 
holders liable  directly  to  creditors.** 

A  provision  limiting  the  liability  to  the  amount  unpaid  on  the  stock 
deals  only  with  the  contractual  relations  of  the  stockholders  and  does 
not  exempt  a  stockholder  from  liability  for  a  loss  resulting  from  his 
actual  misrepresentations  as  to  the  capital  stock  of  the  corporation, 
whereby  a  third  person  has  been  induced  to  extend  credit  to  it.*^  Nor 
does  it  prevent  the  enforcement  by  or  for  the  benefit  of  creditors  of  aa 
agreement  by  a  subscriber  to  pay  a  bonus  for  his  stock  in  addition  to 
its  par  value.*® 


South  Dakota.  Clinton  Mining  & 
Mineral  Co.  v.  Cochran,  247  Fed.  449; 
Bearse  v.  Mabie,  198  Mass.  451,  84 
IST.  E.- 1015. 

Texas.  Texas,  G.  &  N.  B.  Co.  v. 
Berlin,  —  Tex.  Civ.  App.  — ,  165  S.  W. 
62. 

Washington.  Montesano  v.  Carr,  80 
Wash.  384,  141  Pac.  894;  Johns  v. 
Clother,  78  Wash.  602,  139  Pao.  755; 
Davies  v.  Ball,  64  Wash.  292,  Ann. 
Cas.  1914  B  750,  116  Pac.  833;  Burch 
V.  Taylor,  1  Wash.  245,  24  Pac.  438. 

West  Virginia.  Security  Trust  Co. 
V.  Ford,  75  Ohio  St.  322,  8  L.  R.  A. 
(N.  S.)  263,  79  N.  E.  474;  McDowell 
V.  Lindsay,  213  Pa.  591,  63  Atl.  130. 
The  constitutional  provision  that  the 
stockholders  of  all  corporations  ' '  shall 
be  liable  for  the  indebtedness  of 
such  corporations  to  the  amount  of 
their  stock,  subscribed  and  unpaid, 
and  no  more,"  creates  a  liability  on 
the  part  of  subscribers  in  the  inter- 
est of  creditors.  The  amount  sub- 
scribed means  the  amount  as  ascer- 
tained by  the  par  value  of  the  stock  as 
fixed  in  the  articles  of  incorporation. 
Security  Trust  Co.  v.  Ford,  75  Ohio 
St.  322,  8  L.  E.  A.  (N.  S.)  263,  79 
N.  E.  474. 

Wyoming.  Tuttle  v.  Eohrer,  23 
Wyo.  305,  149  Pac.  857,  rehearing  de- 
nied 23  Wyo.  305,  153  Pac.  27. 

43  United  States.  Patterson  v. 
Lynde,  106  U.  S.  519,  27  L.  Ed.  265; 
Wyman    v.    Bowman,    127    Fed.    257; 


Taylor  v.  Cummings,  127  Fed.  108. 

Georgia.  Crawford  v.  Swicord,  94 
&.  E.  1025,  rev'g  judgment  20  6a. 
App.  35,  92  S.  E.  394. 

Illinois.  Patterson  v.  Lynde,  112  HI. 
196. 

Minnesota.  First  Nat.,  Bank  of 
Deadwood  v.  Gustin  Minerva  Consol. 
Min.  Co.,  42  Minn.  327,  6  L.  E.  A.  676, 
18  Am.  St.  Eep.  510,  44  N.  W.  198. 

Missouri.  Steam  Stone-Cutter  Co.  v. 
Scott,  157  Mo.  520;  57  S.  W.  1076. 

New  York.  Stoddard  v.  Lum,  159 
N.  Y.  265,  45  L.  E.  A.  551,  70  Am.  St. 
Eep.  541,  53  N.  E.  1108,  rev'g  judg- 
ment 32  App.  Div.  565,  53  N.  Y.  Supp. 
607;  Warth  v.  Moore  Blind  Stitcher 
&  Overseamer  Co.,  146  App.  Div.  28, 
130  N.  Y.  Supp.  748,  afE'd  207  N.  Y. 
673,  100  N.  E.  1135. 

Washington.  Montesano  v.  Carr,  80 
Wash.  384,  141  Pac.  894;  Burch  v. 
Taylor,  1  Wash.  245,  24  Pac.  438. 

Such  a  provision  creates  no  new 
right,  but  simply  provides  for  the 
preservation  of  an  old  one.  Patter- 
son v.  Lynde,  106  XJ.  S.  519,  27  L.  Ed. 
265;  Patterson  v.  Lynde,  112  Dl.  196. 

As  to  the  liability  in  the  absence 
of  statute,  see  §  4095,  supra. 

44  See  §  4218,  infra. 

48  Steam  Stone-Cutter  Co.  v.  Scott, 
157  Mo.  520,  57  S.  W.  1076;  Barnard 
Mfg.  Co.  v.  Ealston  Milling  Co.,  71 
Wash.  659,  129  Pac.  389. 

46  Johns  V.  Clother,  78  Wash.  602, 
139    Pac.    755.      See    also    National 
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Holders  of  watered  or  fictitiously  paid  up  stock  may  be  held  liable 
under  statutes  of  this  character  for  the  difference  between  the  par 
value  of  thedr  stock  and  the  amount  actually  paid  for  it.*'' 

Persons  who  do  not  become  creditors  of  a  corporation  until  after  its 
capitai  stock  is  reduced  under  statutory  authority,  and  the  certifiqate 
and  notice  filed  ajid  given  as  required  by  the  statute,  cannot  collect 
their  debts  out  of  subscriptions  to  the  capital  stock  canceled  by  the 
reduction.** 

Under  some  statutes  stockholders  in  certain  classes  of  corporations 
are  made  liable  in  double  the  amount  that  is  unpaid  upon  the  stock 
held  by  them.*® 

§  4154.  —  Liability  to  amount  or  extent  of  stock;  double  liability. 

As  a  general  rule,  the  iudividual  liability  imposed  upon  stockholders 
is  neither  limited  to  the  amount  that  may  be  due  on  their  stock,  nor 
unlimited,  but  is  for  an  amount  equal  to  the  nominal  or  par  value 
of  their  stock,  in  addition  to  what  may  have  been  paid  or  may  be  due 
therefor.  Such  is  the  effect  of  a  provision  that  each  stockholder  in  any 
corporation  shaU  be  liable  for  its  debts  "to  the  amount"  of  his  stock, 
or  "to  the  extent"  of  his  stock,  etc.  Such  a  provision  renders  stock- 
holders liable  to  the  exent  of  the  face  value  of  their  stock,  although 
they  may  have  paid  for  it  in  full,  and  does  not  mean  simply  that  they 
shall  be  bound  to  pay  once  for  their  stock  its  face  value.  In  other 
words,  it  imposes  what  is  called  a  ' '  doubie  liability. "  *"  It  has  been 
held  in  Missouri,  however,  that  a  provision  that  "in  no  case  shall  any 

Eealty  Co.  v.  Neilson,  73  Wash.  89,  131  Colorado,     Zang  v.  Wyant,  25  Oolo. 

Pac.  446;  McConaughy-  v.  Juvenal,  73  551,  71  Am.  St.  Eep.  145,  56  Pac.  565. 

"Wash.  166,  131  Pae.  851.  A  former  statute  imposed  such  a  lia- 

The  statutory  limitation  "is  a  llmi-  bility  on  stockholders  of  banks.    Bioh- 

tation  on  the  implied  legal  undertak-  ardson  v.  Boot,  18  Cola.  App.  140,  70 

ing  to  pay  for  the  capital  stock  at  par  Pac.  454. 

regardless  of  the  eomtract,  not  a  limi-  The  complaint  in  a  suit  to  enforce 

talion  upon  the  power  of  the  stock-  such  liability  must  allegef  the  number 

holder  to  contract  with  the  corpora-  of  shares  of  stock  issued  by  the  cor- 

tiou  in  reference  to  a  surplus  fund,  ot  poration,  the  number  at  Shares  held  by 

any  other  matter."    Johns  v.  Clother,  the  stockholders  respectively,  and  the 

78  Wash.  602,  139  Pac.  755.  amount  of  debts  for  which  the  stoek- 

47  See  §  3589  et  seq.,  ^upra.  holders    are    liable,    with    the    dates 

48  See  §§3471,  3472,  supra.  when  created,  so  that  the  amount  for 
49Lankford   v.    Menefee,   45   Okla,  which    judgment    shall    be    rendered 

228    145  Pae.  375.  against  each  stockholder  may  be  de- 

50  Alabama.    McDonnell  v.  Alabama  termined.      Eichardson    v.    Boot,    18 

Gold  Life  Ins.  Co.,  85  Ala.  401,  5  So.  Colo.  App.  140,  70  Pac.  454. 

120.  Georgia.     Alexander   v.   Dever,  — 
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stockholder  be  individually  liable  in  any  amount  over  and  above  the 
amount  of  the  stock  owned  by  him  or  her"  does  not  make  a  stock- 
holder liable  for  any  amount  after  he  has  paid  in  the  fuU  amount  of 
his  stock.*^ 

It  is  sometimes  specifically  provided  that  stockholders  shall  be  liable 
in  double  the  amount  of  the  par  value  of  their  stock,^*  or  iu  double  the 


Ga.  App.  — ,  95  S.  E.  756;  Crawford 
V.  Swieord,  94,  S.  E.  1025,  rev 'g  judg- 
ment 20  Ga,  App.  35,  92  S.  E.  394. 

Illinois.  Eoot  v.  Sinnock,  120  HI. 
350,  60  Am.  Eep.  558,  11  N.  E.  339. 

MaryUmd.  Booth  v.  Campbell,  37 
Md.  522;.  Norris  v.  Jdhnson,  34  Md. 
.485 ;  Matthew^  v.  Albert,  24  Md.  527. 

Michigan.  Pettibone  v.  MeGraw,  6 
Mich.  441. 

Minnesota.  'Willis  v.  Maboa,  48 
Minn.  140,  16  L.  R.  A.  281,  31  Am.  St. 
Eep.  626,  50  N.  W.  1110;  Selig  v. 
Hamilton,  234  U.  S.  652,  58  L.  Ed. 
1518,  Ann.  Cas.  1917  A  104;  Converse 
V.  Hamilton,  224  IT.  S.  243,  56  L.  Ed. 
749,  Ann.  Cas.  1913  D  1292,  rev'g 
judgment  136  Wis.  589,  118  N.  W.  190; 
Bernheimer  v.  Converse,  206  V.  S.  516, 
51  L.  Ed.  1163. 

Missouri.  Perry  v.  Turner,  55  Mo. 
418. 

New  York.  United  States  Trust  Cr 
V.  United  States  Fire  Ins.  Co.,  18  N. 
Y.  199,  218;  Van  Tuyl  v.  Schwab,  172 
App.  Div.  670,  158  N.  Y.  Supp.  424, 
appeal  dismissed  217  N.  Y.  663,  112 
N.  B.  1078;  Eichards  v.  Schwab,  101 
Misc.  128,  167  N.  Y.  Supp.  535;  Eich- 
ards v.  Scharmann,  97  Misc.  143,  161 
N.  Y.  Supp.  109;  Briggs  v.  Penniman, 
8  Cow.  387,  18  Am.  Deo.  454. 

South.  Carolina.  Sackett's  Harbor 
Bank  v.  Blake,  3  Eich.  Eq.  225. 

South  Dakota.  Const,  art.  18,  §3; 
Security  State  Bank  v.  Gannon,  39 
S.  D.  232,  163  N.  W.  1040.  The  con- 
stitution contemplates  a  total  liability 
for  each  share  of  stock  equal  to  the 
face  value  of  such  share.  Hencd 
shares  cannot  be  twice  assessed  to 
their  full  face  value  merely  because 


they  have  phanged  ownership,  even 
though  the  liability  may  be  shared  by 
the  successive  ovraiers. 

Tennessee.  Ohio  Life  Insurance  & 
Trust  Co.  v.  Merchants'  Insurance  & 
Trust  Co.,  11  Humph.  1,  53  Am.  Dee. 
742. 

West  Virginia.  Dunn  v.  Bank  of 
Union,  74  W.  Va.  594,  L.  E.  A.  1915 
B  168,  82  S.  E.  578 ;  Clark  v.  Bank  of 
Union,  72  W.  Va.  491,  78  S.  E.  785; 
Benedum  v.  First  Citizens  Bank,  72 
W.  Va.  124,  78  S.  E.  656.  And  see 
Golden  v.  Cervenka,  278  111.  409,  116 
N.  E.  273,  as  to  the  extent  of  the  lia- 
bility under  the  West  Virginia  Con- 
stitution. 

Wisconsin.  Coleman  v.  White,  14 
Wis.  700,  80  Am.  Dec.  797. 

61  Gausen  v.  Buck,  68  Mo.  545; 
Schricker  v.  Eidings,  65  Mo.  208; 
Lewis  V.  St-  Charles  County,  13  Mo. 
App.  48. 

62  Colorado.  Adams  v.  Clark,  36 
Colo.  65,  10  Ann.  Cas.  774,  85  Pac. 
642;  Z^ng  v.  Wyant,  25  Colo.  551,  71 
Am.  St.  Eep.  145,  56  Pae.  565;  Miller 
v.  Connor,  177  Mo.  App.  63.0,  160  S.  W. 
582;  Miller  v.  WUlett,  71  N.  J.  Eq. 
741,  65  Atl.  681,  afE'g  70  N.  J,  Eq. 
396,  62  Atl.  178;  Miller  v.  Smith,  26 
E.  I.  146,  66  L.  E.  A.  473,  106  Am.  St. 
Eep.  699,  58  Atl.  634. 

Maryland,  Murphy  v.  Wheatley, 
100  Md.  358,  .59  Atl.  704. 

Under  such  a  provision  a  stock- 
holder is  liable  for  double  the  amount 
of  the  par  value  of  his  stock  in  addi- 
tion to  the  amount  of  his  subscrip- 
tion. Zaug  V.  Wyant,  25  Colo.  551,  71 
Am.  St.  Eep.  145,  56  Pac.  565;  Murphy 
V.  Wheatley,  102  Md.  501,  63  Atl.  62. 
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amount  that  is  unpaid  upon  the  stock  held  by  them,*'  or  to  the  amount 
or  extent  of  their  stock  at  its  par  value  in  addition  to  the  amount  in- 
vested therein,**  or  in  addition  to  the  stock  held  by  them,**  or  that 
their  liability  shall  be  over  and  above  or  in  addition  to  the  amount 
of  stock  which  they  respectively  hold,**  or  that  they  shall  be  liable 


63Lankford  v.  Menefee,  45  Okla. 
228,  145  Pae.  375. 

64  Arkansas.  Acts  1913,  p.  462,  im- 
poses such  a  liability  on  the  stock- 
holders of  banks.  Davis  v.  Branch, 
202  S.  W.  705;  Davis  v.  Moore,  130 
Ark.  128,  197  S.  "W.  295;  Black  v.  Spe- 
cial School  Dist.  No.  2,  116  Ark.  472, 
173  S.  W.  846,  1104 ;  Eoberts  v.  State, 
116  Ark.  410,  172  S.  W.  1039.  By 
its  terms  the  statute  applies  only 
to  the  stockholders  of  banks  which 
continue  in  business  after  it  takes  ef- 
fect, and  requires  existing  banks  to 
report  to  the  bank,  department,  within 
30  days  after  it  takes  effect,  a  list  of 
its  stockholders,  and  to  declare  its  in- 
tention to  continue  business  under  the 
act,  as  a  condition  of  its  being  allowed 
to  continue  in  business.  The  act  went 
into  effect  January  1,  1914.  It  Jias 
been  held  that  under  these  provisions 
an  existing  bank  had  30  days  from 
January  1,  1914,  within  which  to  de- 
termine whether  it  would  continue  in 
business,  and  henee  that  the  stock- 
holders of  a  bank  which  ceased  to  do 
business  on  January  12,  and  had  not 
filed  the  report  required  by  the  stat- 
ute, were  not  liable  under  its  provi- 
sions. Davis  V.  Branch,  202  S.  W.  705; 
Davis  V.  Moore,  130  Ark.  128,  197  S. 
W.  295. 

Florida.  McNeil  v.  Pace,  69  Fla. 
349,  68  So.  177. 

Maine.  Flynn  v.  American  Banking 
&  Trust  Co.,  104  Me.  141,  19  L.  E.  A. 
(N.  S.)  428,  129  Am.  St.  Eep.  378, 
69  Atl.  771,  where  the  liability  was 
imposed  by  a  special  charter  granted 
to  a  bank. 

Massachusetts.  Coyle  v.  Taunton 
Safe  Deposit  &  Trust  Co.,  216'  Mass. 
156,  103  N.  E.  288. 
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Montana.  Eev.  Oodes,  §  4012;  Barth 
V.  Pock,  51  Moat.  418,  155  Pac.  282. 

Washington.  Bennett  v.  Thome,  36 
Wash.  253,  68  L.  E.  A.  113,  78  Pac. 
936. 

BBIdalw.  McTamany  v.  Day,  23 
Idaho  95,  128  Pac.  563. 

Kentucky.  Stockholders  in  banks, 
trust  companies,  guaranty  companies, 
investment  companies  and  insurance 
companies  are  liable  equally  and  rat- 
ably for  all  contracts  and  liabilities  of 
the  corporation  "to  the  extant  of  the 
amount  of  their  stock  at  par  value  in 
addition  to  the  amount  of  such 
stock."  Ky.  St.  1915,  §547;  Barnes 
V.  Scott,  171  Ky.  115,  i86  S.  W.  904, 
168  Ky.  640,  181  S.  W.  1199,  168  Ky. 
121,  181  S.  W.  984;  Eobertson  v.  Con- 
way, 188  Fed.  579;  Alsop  v.  Conway, 
188  Fed.  568,  Certiorari  denied  223 
IT.  S.  720,  56  L.  Ed.  629  (mem.  dec); 
Conway  v.  Owensboro  Sav.  Bank  & 
Trust  Co.,  185  Fed.  950;  Id.  165  Fed. 
822.  Ky.  St.  1899,  §  547,  imposed  a 
similar  liability  upon  stockholders  of 
all  corporations  not  organized  for  cer- 
tain specified  purposes.  Gamewell 
Fire  Alarm  Tel.  Co.  v.  Fire  &  Police 
Tel.  Co.,  116  Ky.  759,  76  S.  W.  862. 
1'he  statute  applies  to  corporations  in 
existence  when  it  went  into  effect,  and 
makes  their  stockholders  liable  in  re- 
spect to  debts  subsequently  con- 
tracted. Williams  v.  Nail,  108  Ky. 
21,  55  S.  W.  706. 

Mississippi.  Laws  1914,  e.  124,  §  59, 
imposes  such  a  liability  on  holder^  of 
bank  stock.  Pate  v.  Bank  of  New- 
ton, 116  Miss.  666,  77  So.  601. 

66  Illinois.  Under  the  provision  of 
Const,  art.  11,  §  6,  making  every 
stockholder  in  a  banking  corporation 
liable  "over  and  above  the  amount  of 
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for  a  sum  equal  to  the  amount  of  their  stock  and  a  certain  per  cent 
in  addition  thereto.*' 

§4155.  — Liability  in  proportion  to  amount  or  value  of  stock. 

Sometimes  stockholders  are  made  individually  liable  for  corporate 
debts,  neither  generally  nor  merely  to  the  extent  of  the  stock  held  by 
them,  but  in  proportion  to  the  amount  or  value  of  their  stock.  Under 
these  statutes,  each  stockholder  is  liable  for  such  a  proportion  of  the 
corporate  debts  as  the  amount  or  value  of  the  stock  held  by  him  bears 
to  the  whole  amount  or  value  of  the  capital  stock  of  the  corporation.** 


stock  by  him.  or  her  held,  to  an  amount 
equal  to  his  or  her  respective  shares 
so  held,"  each  3toekholder  is  liable, 
in  addition  to  his  investment  in  the 
slock,  to  a  like  amount,  and  not  for 
twice  the  amorunt  of  the  stock  held  by 
him  in  addition  to  the  amount  so  in- 
vested. Golden  v.  Cervenka,  278  111. 
409, 116  N.  E.  273.  In  the  above  case, 
in  commenting  upon  the  statement  in 
Dupee  v.  Swigert,  127  111.  494,  21  N.  E. 
622,  that  under  this  provision  "every 
stockholder  is  liable  for  the  debts  of 
the  bank  to  an  amount  equal  to  twice 
the  amoTint  of  stock  held  by  him,  and 
may  be  sued  for  such  amount  by  any 
creditor,  whose  claim  is'  large  enough 
to  cover  it,"  the  court,  after  calling 
attention  to  the  fact  that  there  was 
1)0  question  before  the  comrt  in  that 
ease  as  to  the  amount  of  the  liability, 
said:  "The  statement  that  the  stock- 
holder -is  liable  for  the  debts  of  the 
bank  to  an  amount  equal  to  twice  the 
amount  of  stock  held  by  him  is  correct 
in  the  sense  that  his  liability  to  have 
his  property  taken  for  the  debts  of 
the  bank  includes  both  the  amount 
which  he  has  invested  in  his  stock  and 
a  like  amount  for  which  he  is  declared 
personally  and  individually  liable  by 
the  constitution,  but  it  is  only  for  the 
latter  amount  that  he  may  be  sued 
by  any  creditor,  and  the  statement 
that  he  may  be  sued  for  twice  the 
amount  is  inaccurate."  . 

Ohio.     Kirtley  v.  Holmes,  107  Ped. 
1,  52  L.  E.  A.  738. 


Oklahoma.  Lankford  v.  Menefee, 
45  Okla.  228,  145  Pac.  375. 

67  Under  a  provision  that  stock- 
holders of  an  insolvent  corporation 
are  liable  to  its  creditors  for  a  sum 
equal  to  the  amount  of  their  stock, 
and  five  per  cent  in  addition  thereto, 
the  measure  of  a  stockholder's  liabil- 
ity is  a  sum  equal  to  105  per  cent 
of  the  amount  of  his  stock.  Parker 
V.  Carolina  Sav.  Bank,  53  S.  C.  583, 
69  Am.  St.  Bep.  888,  31  8.  E.  673. 

68  Branch  v.  Baker,  53.  Ga.  502;  Eob- 
inson  v.  Lane,  19  Ga.  337;  Adkins  v. 
Thornton,  19  Ga.  325;  Lane  v.  Morris, 
10  Ga.  162;  Dane  y.  Young,  61  Me. 
160 ;  Crease  v.  Babcoek,  10  Mete. 
(Mass.)  525. 

In  California  each  stockholder  of  a 
'corporation  is  liable  for  such  propor- 
tion of  all  its  debts  and  liabilities  as 
the  amount  of  stock  owned  by  him 
bears  to  the  subscribed  capital  stock 
of  the  corporation.  Provident  Gold 
Min.  Go.  v.  Haynes,  173  Cal.  44,  159 
Pac.  155;  Williams  v.  Carver,  171 
Cal.  658,  154  Pac.  472;  "West- 
ern Pac.  E.  Co.  V.  Godfrey,  166  Cal. 
346,  Ann.  Cas.  1915  B  825,  136 
Pac.  284;  Thomas  v.  Wentworth  Ho- 
tel Co.,  158  Cal.  275,  139  Am.  St.  Eep. 
120,  110  Pac.  942;  Sacramento  Bank 
V.  Pacific  Bank,  124  Cal.  147,  45  L. 
E.  A.  863,  71  Am.  St.  Eep.  36,  5? 
Pac.  787;  Morrow  v.  Superior  Court, 
64  Cal.  383,  1  Pac.  354;  Larrabee  v. 
BaJdwinj  35  Cal.  155;  Lininger  v. 
Botsford,  32  Cal.  App.  386,  163  Pac. 
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Under  a  charter  provision  making  stockholders  liable  in  proportion 
to  "the  amounl!  of  shares  and  the  value  thereof"  held  by  them,  the 
value  of  the  stock  is  that  placed  upon  it  by  the  charter.*® 

Where  the  liability  is  for  such  proportion  of  the  corporate  debts  and 
Kabilities  as  the  amount  of  stock  owned  by  the  stockholder  bears  to 
the  "subscribed"  capital  stock  of  the  corporation,  the  complaint  in 
an  action  by  a  creditor  to  enforce  it  must  state  such  proportion,  or 
facts  from  which  it  may  be  deduced,®"  and  to  this  end  the  number  of 
the  defendant's  shares,  the  total  of  the  subscribed  shares,  and  the 
amount  of  the  debt  sought  to  be  recovered  must  be  pleaded.®*  Under 
such  a  provision  unissued  stock  in  the  corporate  treasury  cannot  be 


63;  Miller  &  Lux  v.  Dunlap,  28  Cal. 
App.  313,  152  Pac.  309;  San  Fran- 
cisco Commei'eial  Agency  v.  Miller,  4 
Cal.  App.  291,  87  Pac.  630;  Thomas 
V.  Matthiessen,  232  TJ.  S.  221,  58  L. 
Ed.  577,  rev'g  judgment  192  Fed.  495; 
Buttuer  v.  Adams,  236  Fed.  105;  Lan- 
igan  V.  North,  69  Ark.  62,  63  S.  W,  62. 

"As  the  number  of  individual 
stockholders'  shares  is  to  the  whole 
number  o:^  subscribed  shares,  so  is  his 
proportion  of  the  debt  to  the  total 
amount  of  the  debt."  Eoebling's 
Sous  Co.  V.  Butler,  112  CaL  677,  45 
Pac.  6. 

A  creditor  may  recover  guch  propor- 
tion of  his  tortal  claim  against  the 
corporation  as  the  amount  of  stock 
owned  by  the  defendant  stockholder 
at  the  time  the  debt  was  contracted 
bears  to  the  whole  subscribed  capital 
stock.  The  liability  of  the  stockhold- 
er is  not  a  sum  equal  to  such  propor- 
tion of  the  total  corporate  indebted- 
ness contracted  while  he  was  a  stock- 
holder as  his  stock  bears  to  the  total 
subscribed  stock.  Gardiner  v.  Bank 
of  Napa,  160  Cal.  577,  117  Pac.  667. 

B9Lane  v.  Morris,  10  Ga,  162. 

eOBidwell  V.  Babcock,  87  Cal.  29, 
25  Pac.  752. 

61  Provident  Gold  Min.  Co.  v. 
Haynes,  173  Cal.  44,  159  Pae.  155; 
Eoebling's  Sons  Co.  v.  Butler,  112 
Gal.  677,  45  Pac.  6;  Bidwell  v.  Bab- 
cock,  87   Cal.   29,   25   Pac.    752;    San 


Francisco  Commercial  Agency  v.  Mil- 
ler, 4  Cal.  App.  291,  87  Pac.  630^ 

If  these  facts  are  not  pleaded,  it  is 
impossible  to  determine  from,  the 
pleading  what  amount  of  liability  is 
sought  to  be  charged  against  a  stack- 
holder.  Eoebling's  Sons  Co.  v.  But- 
ler, 112  Cal.  677,  45  Pae.  6. 

The  averment  of  these  facts  is  es- 
sential to  the  statement  of  a  cause 
of  action,  and  the  omission  of  any  of 
them  may  be  reached  by  general  de- 
murrer. Eoebling's  Sons  Co.  v.  But- 
ler, 112  Cal.  677,  45  Pae.  6;  Bidwell 
V.  Babcock,  87  Cal.  29,  25  Pac.  752; 
San  Francisco  Commercial  Agency  v. 
Miller,  4  Cal.  App.  291,  87  Pac.  630. 

"An  averment  of  the  amount  of 
such  subscribed  stock  is  an  essential 
part  of  the  cause  of  action.  With- 
out it  there  is  no  showing  of  one  of 
the  elements  necessary  for  the  com- 
putatiorn  of  the  'proportion'  of  the 
debt  for  which  the  defendant  is  li- 
able. ' '  Thomas  v.  Wentworth  Hotel 
Co.,  158  Cal.  275,  139  Am.  St.  Eep. 
120,  110  Pac.  .942. 

.  An  averment  that  a  certain  number 
of  shares  were  ' '  issued ' '  is  not  equiv- 
alent to  an  averment  that  oijly  that 
number  of  shares  were  .  subscribed. 
San  Francisco  Commercial  Agency  v. 
Miller,  4  Cal.  App.  291,  87  Pac.  630. 

An  averment  that  the  total  number 
of  shares  "  outetanding "  was  a  cer- 
tain amount,  has  been  held  to  be  suf- 
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considered  in  determining  the  amount  for  which  a  particular  stock- 
holder is  liable ;  ®*  nor  cein  stock  owned  by  another  corporation,  vir- 
tually aU  of  whose  stock  is  in  turn  owned  by  the  corporation,  against 
whose  stockholders  the  liability  is  sought  to  be  enforced.  Under  such 
circumstances  the  balance  of  the  stock  of  the  latter  company  may  be 
regarded  as  its  only  subscribed  capital  stock,  and,  at  the  option  of  the 
creditor,  its  holders  may  be  charged  with  the  tptal  debts  and  liabilities 
of  the  issuing  corporation.®*  But  it  has  been  held  that  a  stockholder 
may  show  an  increased  subscription  of  stock  not  shown  by  the  corpo- 
rate books,  whereby  his  liability  is  less-  than  it  otherwise  would  be,  and 
may  insist  upon  his  liability  being  fixed  upon  that  basis.®* 

Where  -the  stockholders  are  liable  in  proportion  to  their  stock,  or 
"equally  and  ratably,"  the  liability  is  several,  and  the  liability  of  one 
stockholder  is  not  increaseci  by  the  faxjt  that  others  are  insolvent  or 
nonresidents,  so  that  nothing  can  be  collected  from  them.**  Nor  is  a 
stockholder's  liability  increased  beyond  the  proportion  which  his  stock 
bears  to  the  whole  capital  stock  by  the  fact  that  a  part  of  the  cap- 
ital stock  is  held  by  the  corporation  itself .®®  And  generally  such  a  lia- 
bility may  be  enforced  by  any  creditor  against  any  stockholder  with- 
out joining  the  other  creditors  or  stockholders.®' 

§  4156.  —  Liability  until  payment  or  subscription  of  capital  stock. 

The  statutes  sometimes,  instead  of  im,posing  an  absolute  liability  upon 
stockholders  for  debts  of  the  corporation,  impose  such  liability,  either 

ficient    after    judgment,    where    not  company    could   not   be    regarded   as 

demurred  to.    Thomas  v.  Wentworth  subscribed    capital   stock,   and   hence 

Hotel  Co.,  158  Gal.  a75,  139  Am.  St.  that  the  remaining  60  per  cent  of  the 

Eep.  120,  110  Pac.  942.  stock  of  the  N.  company  could  alone 

An  averment  that  at  the  time  the  be  considered  in  determining  the  lia- 

indebtedness  was  created  "there  were  bility  of  a  stockholder.     Lininger  v. 

subscribed,    issued,    and    outstanding  Botsford,  32  Cal.  App.  386,  163  Pac. 

9,588  shares, -and  no  more,"  is  sufS.-  63. 

eient,  in  the  absence  of  a  special  de-  6*  A  stockholder  may  show  an  in- 

murrer.     Hanson  v.  Sherman,  25  Cal.  created     subscription     of    stock    not 

App.  169,  143  Pac.  73.  shown  by  the  corporate  books,  where- 

62  Lininger  v.  Botsford^  32  .Cal,  App.  by  his  liability  is  less  than  it  other- 
386,  163  Pac.  63.  wise  would  be,  and  may  insist  upon 

63  Lininger  v.  Botsford;  32  Cal.  his  liability'  being  fixed  upon  that 
App.  386,  163  Pac.  63.  basis.       Hughes      Manufacturing      & 

Where   the   B.   company   owned  40  Lumber  Co.  v.  Wilcox,  13  Cal.  App. 

per  cent  of  the  stock  of  the  N.  com-  22,  108  Pac.  871. 

pany,  and  the  N.  company  owned  vir-  6S  See  §  4179,  infra, 

tually    the    entire    stock    of    the    B.  66  Crease     v.     Babcock,     10     Mete, 

company,  it  was  held  that  the  stock  (Mass.)  52S. 

of  the  N.  company  owned  by  the  B.  67  See  §  4218,  infra. 
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to  the  extent  of  their  stock,  or  without  any  limit  at  all,  until  the  whole 
amount  of  the  (Capital  stock,  or  a  certain  amount  thereof,  shall  have 
been  paid  in,  and,  generally,  until  a,  certificate  thereof  has  been  re- 
corded or  filed  in  some  specified  office.  Under  such  a  statute,  each  stock- 
holder is  individually  liable  until  the  entire  amount  of  stock,  or  the 
specified  amount  thereof,  has  been  paid  in,  and  the  certificate  filed 
or  recorded ;  ^*  and  it  is  no  defense  for  him>  to  show  that  he  has  paid  in 


68  Illinois.  A-ot  March  11,  1869; 
Weidenger  v.  Spruance,  101  111.  278; 
Gulliver  v.  Eaelle,  100  111.  141;  Tib- 
baHs  V.  Libby,  87  Bl.  142;  Eiohard- 
son  V.  Akin,  87  HI.  138;  Butler  v. 
"Walker,  80  Dl.  345;  Fogg  v.  Sid  well, 
8  m.  App.  551;  Shufeldt  v.  Carver,  8 
HI.  App.  545. 

Massachusetts.  Eev.  Laws  1EF02,  e. 
110,  §  59,  provides  that  the  stockhold- 
ers in  any  corporation  shall  be  joint- 
ly and  severally  liable  for  such  of  its 
debts  or  contracts  "as  may  be  con- 
tracted before  the  original  capital  is 
fully  paid  in;  but  only  those  stock- 
holders who  have  not  paid  in  full  the 
par  value  of  their  sharesj  and  those 
who  have  purchased  such  shares  with 
knowledge  of  the  fact,  shall  be  liable 
for  such  debts."  Stat.  1870,  e.  224, 
§  39,  corntained  a  similar  provision. 
First  Nat.  Bank  v.  Hingham  Mfg.  Co., 
127  Mass.  563.  Eev.  St.  c.  38,  §16, 
made  the  stockholders  jointly  and  sev- 
erally liable  for  all  debts  and  con- 
tracts of  the  corporation  until  the 
whole  of  the  capital  stock  was  paid  in, 
and  a  certificate  thereof  made  and 
filed.  Holyoke  Bank  v.  Burnham,  11 
Cush.  183;  Johnson  v.  Somerville  Dye- 
ing &  Bleaching  Co.,  15  Gray  216; 
Curtis  V.  Harlow,  12  Mete.  3.  Eev. 
St.  1829,  c.  53,  §  6,  contained  a  similar 
provision.  Mill  Dam  Foundry  v. 
Hovey,  21  Pick.  417. 

New  Hampshire.  _Pub.  St.  1901,  c. 
150,  §  8.  Carter,  Eice  &  Co.  v.  Sam- 
uel Hano  Co.,  72  N.  H.  549,  58  Atl. 
243;  Connecticut  Eiver  Sav.  Bank  v. 
Fiske,  60  N.  H.  363  ;  Chesley  v.  Pierce, 
32   N.    H.    388.      The   statute   makes 


the  stockholders  liable  for  all  debts 
and  contracts  of  the  corporation  un- 
til the  whole  amount  of  the  capital 
has  been  paid  in  and  a  certificate 
thereof  has  been  filed  and  recorded, 
"and  not  afterwards."  Pub.  St.  1901, 
c.  150,  §8;  Hub  Const.  Co.  v.  New 
England  Breeders'  Club,  76  N.  H.  289, 
82  Atl.  164;  Flather  v.  Economy  Slug- 
ging Mach.  Co.,  71  N.  H.  398,  52  Atl. 
454;  Chesley  v.  Pierce  &  Sawyer,  32 
N.  H.  388.  The  liability  ceases  when 
the  capital  is  paid  in  if  there  is  at 
that  time  a  certificate  of  that  fact 
recorded  in  the  proper  place,  without 
regard  to  the  truth  of  such  certificate 
when  it  was  made.  Hub  Const.  Co.  v. 
New  England  Breeders'  Club,  76  N. 
H.  289,  82  Atl.  164.  The  liability  im- 
posed is  that  of  guaranteeing  the  per- 
formance of  all  contractual  liabilities 
of  the  corporation  until  the  whale  of 
the  capital  has  been  paid  in,  and 
hence  it  attaches  when  and  as  the 
corporate  liability  accrues,  even 
though  at  that  time  no  action  could 
be  maintained  against  the  corpora- 
tion. Hub  Comst.  Co.  v.  New  England 
Breeders'  Club,  76  N.  H.  289,  82  Atl. 
164.  The  liability  of  stockholders 
for  work  done  for  the  corporation  un- 
der a  contract  attaches  when  the  work 
is  done  and  not  when  the  contract  is 
made.  Hence  they  are  not  liable  for 
work  done  after  the  capital  has  been 
paid  in  under  a  contract  made  before 
it  was  paid  in.  Hub  Const.  Co.  v. 
New  England  Breeders'  Club,  76  N. 
H.  289,  82  Atl.  164.  The  fact  that  the 
treasurer  exhibits  a  certified  check 
for  the  amorunt  of  the  capital  stock  to 
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full  for  his  own  shares,^*  except  where  the  statute  provides  to  the  con- 
trary.''"  .It  has  been  held  that  when  a  certificate  of  payment  of  the 


the  directors  and  tells  them  that  the 
whole  capital  has  been  paid,  when  in 
fact  the  money  represented  thereby 
does  not  belong  to  the  corporation 
and  is  to  be  returned  to  its  owners 
after  a  certificate  of  payment  has 
been  made,  is  »no1;  a  payment  within 
the  meaning  of  the  statute,  even 
though  the  money  could  have  been 
recovered  by  the  corporation  from 
those  to  whom  it  was  returned.  Hub 
Const.  Co.  V.  New  England  Breeders' 
Club,  76  N.  H.  289,  82  Atl.  164. 

New  York.  Laws  1892,  c.  688,  and 
other  earlier  statutes  made  stockhold- 
ers jointly  and  severally  liable  to  an 
amount  equal  to  the  amount  of  their 
stock  for  every  debt  of  the  corpora- 
tion until  the  whole  amount  of  its 
capital  stock  issued  and  outstanding 
at  the  time  such  debt  was  incurred 
was  paid  in  full.  Lang  v.  Lutz,  180 
N.  Y.  254,  73  N.  E.  24,  aff'g  83  App. 
Div.  534,  82  N.  Y.  Supp.  319;  Close  v. 
Potter,  155  N.  Y.  145,  49  N.  E.  686; 
Veeder  v.  Mudgett,  95  N.  Y.  295; 
Hallett  V.  Metropolitan  Messenger 
Co.,  69  App.  Div.  258,  74  N.  Y.  Supp. 
639,  modifying  judgment  35  Misc.  659, 
72  N.  Y.  Supp.  370;  Thompson  v.  Nico- 
lai,  21  Misc.  700,  49  N.  Y.  Supp.  422. 
Liability  under  this  provision  was  not 
limited  to  commercial  debts,  but  in- 
cluded every  species  of  obligation  on 
what  could  be  termed  a ,  debt  and 
which  could  be  enforced  against  the 
corporation,  such  aa  an  obligation  to 
an  attorney  for  services.  Hallett  v. 
Metropolitan  Messenger  Co.,  69  App. 
Div.  258,  74  N.  Y.  Supp.  639,  modify- 
ing judgment  35  Misc.  659,  72  N.  Y. 
Supp.  370;  Flash  v.  Conn,  109  TJ.  S. 
371,  27  L.  Ed.  966,  construing  the  New 
York  statute.  A  debt  for  services 
rendered  between  certain  dates  is  not 
incurred  until  the  last  of  said  dates. 
Hallett  V.  Metropolitan  Messenger  Co., 


69  App.  Div.  258,  74  N.  Y.  Supp.  639, 
modifying  judgment  35  Misc.  659,  72 
N.  Y.  Supp.  370.  One  who  becomes  a 
stockholder  before  the  required  certifi- 
cate is  made  and  recorded  is  liable 
to  creditors  where  the  stock  has  never 
been  fully  paid  because  of  the  over- 
valuation of  property  for  which  it  was 
issued  even  though  he  did  not  know 
of  such  overvaluation.  White,  Cor- 
bin  &  Co.  V.  Jones,  167  N.  Y.  158,  60 
N.  E.  422,  rev'g  judgment  45  App. 
Div.  241,  61  N.  Y.  Supp.  21.  But  an 
assessment  subsequently  paid  in  by 
the  stockholders  to  an  amount  equal 
to  such  overvaluation  cures  the  defect 
as  to  all  creditors  whose  claims  accrue 
thereafter.  Id.  This  provision '  was 
abrogated  by  Laws  1901,  c.  354.  Lang 
V.  Lutz,  180  N.  Y.  254,  73  N.  E.  24, 
aff'g  83  App.  Div.  534,  82  N.  Y.  Supp. 
319. 

Bhode  Island.  Lazard  Freres  v. 
Phetteplace,  26  R.  I.  568,  59  Atl.  931; 
I;egg  &  Co.  V.  Dewing,  25  E.  I.  568, 
57  Atl.  373;  Kilton  v.  Providence  Tool 
Co.,  22  R.  I.  605,  48  Atl.  1039;  Sayles 
v.  Bates,  15  E.  I.  342,  5  Atl.  497; 
Fourth  Nat.  Bank  of  New  York  v*- 
Franoklyn,  120  17.  S.  747,  30  L.  Ed. 
825;  Penniman's  Case,  103  TT.  S.  714, 
26  L.  Ed.  602,  aff'g  11  R.  L  333.  The 
liability  extends  both  to  original  sub- 
scribers for  stock,  and  to  persons  who 
purchase  stock  after  it  has  been 
issued.  Lazard  Freres  v.  Phetteplace, 
26  R.  L  568,  59  Atl.  931. 

69Tibballs  V.  Libby,  87  HI.  142; 
Butler  V.  Walker,  80  111.  345;  Norris 
V.  Wrenschall,  34  Md.  492;  Norris  v. 
Johnson,  34  Md.  485;  Veeder  v.  Mud- 
gett, 95  N.  Y.  295. 

70  The  Massachusetts  statute  limits 
the  liability  to  those  stockholders  who 
have  not  paid  in  full  the  par  value 
of  their  shares,  and  those  who  have 
purchased  shares  with  knowledge  of 
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whole  capital  stock  is  filed  in  accordance  with  the  statute,  it  is  con- 
clusive evidence  in  favor  of  stockholders  for  the  purpose  of  exempt- 
ing them  from  liability  for  debts  afterwards  contracted.''^  But  there 
is  also  authority  to  the  contrary,'''^  particularly  where  the  liability  is 
limited  to  the  amount  due  on  the  stock,'  and  the  provision  imposing 
it  is  not  coupled  with  any  provision  as  to  the  certificate.''* 

"When  the  whole  amount  of  the  capital  stock  is  paid  in,  and  the 
certificate  of  the  fact  filed,  when  required,  the  individual  liability  of 
the  stockholders  ceases.''*  And  this  is  true,  even  though  the  stock  is 
paid  in  and  the  certificate  filed  after  a  creditor  has  commenced  an  ac- 
tion agfiinst  stockholders.''^ 

The  application  of  statutes  of  this  character  to  an  increase  ol 
stoek,''^  and  the  question  of  what  constitutes  payment  for  stock,''''  have 
been  fully  considered  in  previous  sections. 

It  is  sometimes  provided  that  persons  who.  organize  a  corporation 
and  transact  business  in  its  name  before  the  minimum  capital  stock 
has  been  subscribed  for  are  liable  to  creditors  to  make  good  the  mini- 
mum capital  stock  with  interest,'"  or  that  they  shall  be  personally 


that  fact.  First  Nat.  Bank  v.  Hing- 
ham  Mfg.  Co.,  127  Mass.  563. 

The  Rhode  Island  statute  exempts 
from  liability  those  stockholders  who 
have  paid  for  their  stock  in  full. 
This  exemption  is  a  matter  of  de- 
fenpe,  and  need  not  be  negatived  in 
the  complaint.  Lazard  Freres  v. 
Phetteplace,  26  E.  I.  568,  59  Atl.  931. 

71  Stedman  v.  Eveleth,  6  Mete. 
(Mass.)  114. 

The  contrary  was  held  to  be  true 
under  St.  1870,  c.  224,  §  39,  where  the 
provision  requiring  the  filing  of  the 
certificate  was  entirely  separate  from 
that  imposing  the  liability.  First  Nat. 
Bank  v.  Hingham  Mfg.  Co.,  127  Hasp. 
563. 

72  Veeder  v.  Mudgett,  95  N.  Y.  295. 
M  Under    St.    1870,   c.    224,    §39,   a 

stackholder  who  has  not  paid  for  his 
stock  in  full  is  liable  although  the  cer- 
tificate, required  by,  law,  that  the  cap- 
ital stock  of  the  corporation  has  been 
Pji'id  in,  was  duly  filed.  First  Nat. 
Bank  v.  Hingham  Mfg.  Co.,  127  Mass. 
563,  distinguishing  Stedman  v.  Eve- 
leth, 6  Mete.  (Mass.)  114. 


74  Booth  V.  Campbell,  37  Md.  522. 

75  Booth  V.  Campbell,  37  Md.  522. 

76  See  §  3466^  supra. 

77  See  §§  3501,  et  jseq.,  3517  et  esq., 
supra. 

78  Eogers  v.  Hathcock,  138  Ga.  120, 
74  S.  E.  834;  John  V.  Farwell  Co.  v. 
Jackson  Stores,  137  Ga.  174,  73  S.  E. 
13;  Hill  &  Merry  v.  Jackson  Stores, 
137  Ga.  174,  73  S.  E.  13;  Walters  v. 
torter,  3   Ga.  App.  73,  59  S.  E.  452. 

The  liability  is  imposed  upon  organ- 
izers of  a  company  who  transact  busi- 
ness in  its  name,  whether  they  are  ac- 
tual stockholders  or  not.  John  V. 
Farwell  Co.  v.  Jackson  Stores,  137 
Ga,  174,  73  S.  E.  13. 

The  requirement  that  the  minimum 
capital  stock  shall  be  subscribed  for 
before  the  transaction  of  business  is 
for  the  purpose  of  creating  a  fund, 
when  the  subscriptions  have  been 
paid,  for  the  ultimate  benefit  of  those 
who  may  extend  credit  to  the  corpo- 
ration; and  such  persons  have  the 
right  to  presume,  that  the  statute  has 
been  complied  with,  and  to  rely,  if 
necessary,  upon  the  statutory  liability 
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liable    upon    obligations,    which   are    incurred    in   violation    of    the 
statute.'''' 

§  4157.  —  Liability  on  failure  to  file  report  or  statement.  In  some 
jurisdictions  there  are  statutes  requiring  corporations,  or  corpora- 
tions of  a  particular  class,  to  file  an  annual  report,  stating  the  amount 
of  their  capital  stock,  the  amount  paid  in,  and  the  amount  of  their 
existing  indebtedness,  or  other  facts  which  the  public  are  interested  in 
knowing,  and  providing  that,  if  any  corporation  shall  fail  to  do  so,  its 
stockholders  shall  be  liable  individually  for  its  debts.**    And  in  some 


of  those  failing  to  observe  the  law. 
Organizers  of  a  company  who  trans- 
act business  in  its  name  before  the 
minimum  capital  stock  has  been  sub- 
scribed for  are  considered  as  com- 
mitting a  fraud  upon  those  who  may 
extend  credit  to  the  company,  and  the 
statute  imposes  a  liability  upon  them 
for  engaging  in  such  fraudulent  trans- 
action. John  V.  Farwell  Co.  v.  Jack- 
son Stores,  137  6a.  174,  73  S.  E.  13. 

To  be  liable  under  this  provision  a 
person  must  both  participate  in  the 
organization  of  the  corporation  and 
also  transact  business  in  its  name 
before  the  minimum  capital  stock  has 
been  subscribed.  John  V.  Farwell  Co. 
V.  Jackson  Stores,  137  Ga.  174,  73  S. 
E.  13. 

79  The  Wisconsin  statutes  provide 
that  no  corporation  shall  transact  any 
business  until  at  least  half  of  its  stock 
shall  have  been  subscribed  and  at 
least  20  per  cent  of  said  capital  stock 
shall  have  been  actually  paid  in,  and 
that  if  any  obligation  is  incurred  in 
violation  of  this  provision,  the  sign- 
ers of  the  articles  and  the  subscrib- 
ers for  stock  transacting  such  busi- 
ness, or  authorizing  the  same,  or  hav- 
ing knowledge  thereof,  consenting  to 
the  incurring  of  any  debt  or  liabil- 
ity, as  well  as  the  stockholders  then 
existing,  shall  be  personally  liable 
upon  the  same.  S^at.  1915,  §  1773. 
Atlanta  &  Walworth  Butter  &  Cheese 
Ass'n  V.  Smith,  141  Wis.  377,  32  L. 


E.  A.  (N.  S.)  137,  135  Am.  St.  Eep. 
42,  123  N.  W.  106. 

Acceptance  by  the  corporation  of 
the  assignment  to  it  of .  a  lease  run- 
ning to  one  of  its  members,  and  as- 
sumption of  the  obligations  thereby 
imposed  upon  „the  tenant,  constitutes 
the  incurring  of  an  obligation  to  the 
lessors,  within  the  meaning  of  this 
provision.  Zwietusch  v.  Becker,  153 
Wis.  213,  140  N.  W.  1056. 

A  former  statute  imposed  a  similar 
personal  liability  upo.n  the  stockhold- 
ers "then  existing."  The  liability  is 
determined  by  the  law  in  force  when 
it  is  alleged  to  have  been  created. 
Heinze  v.  South  Green  Bay  Land  & 
Dock  Co.,  109  Wis.  99,  85  N.  W.  145. 

SOSayles  v.  Brown,  40  Fed.  8;  Ca- 
ble V.  McCune,  26  Mo.  371,  72  Am. 
Dec.  214;  Wing  v.  Slater,  19  E.  I. 
597,  33  L.  E.  A.  566,  35  Atl.  302. 

The  statutes  of  Ehode  Island  for- 
merly contained  such  a  provision. 
Gen.  Laws  1896,  e.  180,  §  11;  First 
Nat.  Bank  of  Pawtucket  v.  Little- 
field,  28  E.  1.  411,  67  Atl.  594;  Stark- 
weather &  Shepley  v.  Brown,  25  E. 
I.  176,  55  Atl.  324,  25  E.  I.  142,  55 
Atl.  201;  Elsbree  v.  Burt,  24  E.  L 
322,  53  Atl.  60;  Third  Nat.  Bank  v. 
Angell,  18  E.  I.  1,_  29  Atl.  500. 

The  liability  wa^  not  affected  by 
the  fact  that  at  the  time  when  the 
debt  sought  to  be  enforced  against 
the  stockholder  was  contracted  the 
corporation     was     insolvent     to     the 
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states  there  are  statutes  imposing  a  similar  liability  for  failure  of  the 
corporation  to  publish  annually  a  notice  of  the  amcunt  of  all  the 
existing  debts  of  the  corporation.^^  Statutes  of  this  character  impose 
a  penal  liability.*^ 

§4158.  — Liability  because  of  defective  organization.  Statutes 
in  some  states  provide  that  a  failure  to  substantially  comply  with 
the  statutory  requirements  in  relation  to  the  organization  of  the 
corporation  and  the  publishing  of  notice  of  its  incorporation  shall 
render  the  individual  property  of  the  stockholders  liable  for  the  cor- 
porate debts,  either  without  any  limitation,*'  or  to  the  extent  of  the 
unpaid  subscription  of  any  stockholder,  and  in  addition  thereto  the 


knowledge  of  the  creditor.  Elsbree  v. 
Burt,  24  R.  I.  322,  53  Atl.  60. 

It  was  held  that  a  provision  that 
the  obligation  to  file  the  required  no- 
tices or  reports  should  cease  if  the 
corporation  should  have  become  in- 
solvent and  made  an  assignment  for 
the  benefit  of  its  creditors,  only  fixed 
an  event  after  which  no  new  cause 
of  liability  could  arise,-  and  did  not 
bar  any  rights  which  had  then  accrued 
to  creditors.  Elsbree  v.  Burt,  24  E. 
I.  322,  53  Atl.  60.  This  provision  was 
repealed  March  28,  1901,  but  with  a 
saving  clause  as  to  existing  liabilities. 
First. Nat.  Bank  of  Pawtucket  v.  Lit- 
tlefieid,  28  E.  I.  411,  67  Atl.  594. 

Under  a  former  statute  the  liability 
was  limited  to  an  amount  equal  to 
the  par  value  of  the  shares  held  by  a 
stockholder  in  addition  to  the  par 
value  thereof.  Third  Nat.  Bank  v. 
Angell,  18  E.  I.  1,  29  Atl.  500. 

Under  a  statute  requiring  corpora- 
tions to  file,  on  or  before  a  certain 
day,  an  annual  certificate  of  the 
amount  of  the  capital  stock  paid  in, 
the  amount  of  their  assets,  and  the 
amount  of  their  debts  or  liabilities, 
and  declaring  that,  if  any  corporation 
shall  fail  to  do  so,  the  stockholders 
shall  be  liable  for  "all  the  debts  of 
the  company  then  existing,  and  for  all 
that  shall  be  contracted  before"  such 
certificate  is  filed,  it  has  been  held 


that  failure  to  file  such  a  certificate  on 
Or  before  the  time  specified  does  not 
make  the  stockholders  liable  under  a 
contract  previously  made  by  the  cor- 
poration unless  the  contract  creates  a 
debt  against  the  corporation  before  a 
certificate  is  filed,  and  therefore  that 
there  is  no  liability  under  a  contract 
by  the  corporation  to  purchase  goods 
to  be  delivered  in  the  future,  where 
there  is  no  delivery  of  goods  under 
the  contract  until  after  a  proper  cer- 
tificate is  filed.  Garrison  v.  Howe,  17 
N.  Y.  458;  Wing  v.  Slater,  19  E.  I.  597, 
33  L.  E.  A.  566,  35  Atl.  302. 

81  There  is  such  a  statute  in  Ne- 
braska. First  Nat.'  Bank  of  Omaha 
V.  Cooper,  89  Neb.  632,  131  N.  W. 
958;  Id.  91  Neb.  624,  136  N.  W.  1023; 
Talmage  v.  Minton-Woadward  Co.,  83 
Neb.  29,  118  N.  W.  1099;  Globe  Pub. 
Co.  V.  State  of  Nebraska,  41  Neb.  175, 
27  L.  E.  A.  854,  59  N.  W.  683;  New 
Hampshire  Sav.  Bank  v.  Eichey,  121 
Fed.  956. 

88  See  §  4176,  infra. 

83  Iowa  Code,  §  1616  ;  Brinkley  Car 
Works  &  Manufacturing  Co.  v.  Curf- 
man,  136  Iowa  476,  114  N.  W.  12; 
Clinton  Novelty  Iron  Works  v.  Nei- 
ting,  134  Iowa  311,  111  N.  W.  974; 
Seaton  v.  Grimm,  110  Iowa  145,  81  N. 
W.  225;  Thornton  v.  Balcom,  85  Iowa 
198,  52  N.  W.  190;  Clegg  v.  Hamilton 
&  Wright  County  Grange  Co.,  61  Iowa 
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amount  of  capital  stock  owned  by  him,  after  the  assets  of  the  oorpcra- 
tion  have  been  exhausted. 8*  As  to  creditors,  such  a  provision  requires 
compliance  with  the  statutes  relating  to  organization  to  the  extent  that 
nothing  essential  to  corporate  existence  is  omitted  from  the  articles  of 
incorporation  or  their  due  execution  and  filing;  and,  in  respect  of 
publicity,  that  notice  is  given  of  every  fact  incident  to  organization 
made  material  by  the  statute,  and  in  the  form  and  manner  required  by 
the  statute.**    Of  course,  a  failure  to  give  any  notice  at  all  will  render 


121,  15  N.  W.  865;  Marshall  v.  Har- 
ris, 55  Iowa  182,  7  N.  W.  509;  Eisfeld 
V.  Keuworth,  50  Iowa  389. 

The  word  "and"  in  the  statute 
has  been  construed  to  mean  "or." 
Seaton  v.  Grimm,  110  Iowa  145,  81  N. 
W.  225;  Eisfeld  v.  Kenworth,  50  Iowa 
38.9. 

A  failure  of  the  articles  to  fix  the 
highest  amount  of  indebtedness  or  li- 
ability to  which  the  stockholders  may 
be  subjected  renders  the  stockholders 
liable  under  this  provision.  Heuer  v. 
Carmichael,  82  Iowa  288,  47  N.  W. 
1034.  And  the  same  is  true  of  a  fail- 
ure to  publish  any  notice  whatever. 
Marshall  v.  Harris,  55  Iowa  182,  7  N. 
W.  509;  Eisfeld  v.  Kenworth,  50  Iowa 
389. 

A  failure  to  comply  literally  with 
the  statutes  relative  to  incorporation 
and  notice  will  hot  render  the  stock- 
holders personally  liable  if  there  has 
been  a  substantial  compliance.  Sea- 
ton  V.  Grimm,  110  Iowa  145,  81  N.  W. 
225. 

Since  the  publication  of  notice  may 
be  made  within  three  months  from  the 
date  of  the  certificate  of  incorpora- 
tion, the  stockholders  are  not  liable 
for  any  indebtedness  contracted  with- 
in that  time.  Nor  are  they  liable  on 
a  corporate  note  executed  after  the 
expiration  of  the  three  months  in  re- 
newal of  obligations  incurred  within 
that  time.  Lowden  Sav.  Bank  v. 
Neiting,  147  Iowa  119,  124  N.  "W.  185. 

One  who  purchases  stock  in  a  cor- 
poration within  the  time  allowed  by 
law  for  the  publication  of  the  notice 


of  incorporation  is  liable  for  debts 
incurred  subsequently  and  after  the 
expiration  of  such  time,  where  it  does 
not  appeal  that  he  did  not  know  all 
the  facts  connected  with  the  organi- 
zation of  the  corporation  at  the  time 
when  he  became  a  member  or  when 
the  indebtedness  was  incurred.  Clin- 
ton Novelty  Iron  Works  v.  Neiting, 
134  Iowa  311,  111  N.  W.  974. 

In  Houts  V.  Sioux  City  Brass  Works, 
134  Iowa  484,  110  N.  W.  166,  it  is  said 
that  whether  one  who  buys  stock  in 
a  defectively  organized  corporation  in- 
curs, liability  under  this  provision  for 
debts  contracted  prior  to  the  date  of 
his  stock  purchase  is  an  open  ques- 
tion. 

84Hogue  V.  Capital  Nat.  Bank,  47 
Neb.  929,  66  N.  W.  1036;  Kleckner  v. 
Turk,  45  Neb.  176,  63  N.  W.  469. 

Originally  the  Nebraska  statute 
made  the  property  of  all  the  stock- 
holders liable  for  the  corporate  debts 
v/ithout  any  limitation.  The  limita- 
tion was  added  in  1891,  by  an  act 
which  repealed  the  original  statute, 
and  provided  that  it  shoruld  apply  to 
pending  actions.  Hogue  v.  Capital 
Nat.  Bank,  47  Neb.  929,  66  N.  W. 
1036. 

That  this  provision  ifl  penal  in  char- 
acter, see  §  4176,  infra. 

That  the  provision  making  the  Act 
of  1891  applicable  to  pending  actions 
was  not  unconstitutional  as  destroy- 
ing vested  rights,  see  §  4145. 

8&Brinkley  Car  Works  &  Manufac- 
turing Co.  V.  Curfman,  136  Iowa  476, 
114  N.  W.  12. 
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the  stockholders  personally  liable.**  But  errors  in  the  notice,  either  of 
omission  or  commission,  which  are  purely  technical  in  character,  and 
which  are  not  likely  to  disturb  the  general  policy  of  the  statute  or 
work  injury  to  an  appreciable  extent  to  any  one  dealing  with  the  cor- 
poration will  not  have  that  effect.*'  Nor  will  a  failure  to  publish  the 
notice  within  the  time  prescribed  by  law,  where  it  is  published  before 
the  indebtedness  sought  to  be  enforced  against  the  stockholders  is  in- 
curred, and  the  creditors  know  when  it  is  incurred  that  they  ai^e  deal- 
ing with  a  corporation.**  Such  a  provision  applies  only  to  defects  in 
organization  and  publicity,  and  has  no  application  to  errors  arising 
out  of  the  subsequent  conduct  of  the  business  of  the  corporation, 
either  as  between  it  and  its  stockholders,  or  between  it  and  the  general 
public.**  Nor  does  it  apply  to  a  purely  voluntary  association  of  indi- 
viduals who  adopt  a  trade  name,  call  themselves  a  company,  and  seU 
shares  in  the  enterprise,  where  they  make  no  attempt  to  incorporate, 
and  do  not  hold  themselves  out  as  a  corporation.*"  Persons  who  were 
among  the  original  incorporators,  and  who  acted  as  officers  and  di- 
rectors of  the  corporation,  and  dealt  with  it  as  an  entity,  cannot  hold 
other  stockholders  liable  imder  such  a  provision  because  of  failure  to 
publish  the  notice  of  incorporation  within  the  time  required.*^ 

In  Mississippi  corporations  are  required  td  make  a  report  of  their 
organization  to  the  secretary  of  state  within  a  specified  time,  and  it  is 
provided  that,  if  such  a  report  is  not  made  within  the  time  prescribed, 
"the  charter  granted  shall  be  null  and  void,  and  all  persons  doing 
business  thereunder  shall  be  deemed  and  held  to  be  partners  in  the 
business  and  liable  as  such. ' '  ^    Stockholders  may  be  held  liable  imder 

86  Houts  V.  Sioux  City  Bra^s  "Works,  668,    76    So.    570;    Eaglamd    v.    Doo- 

134  Iowa  484,  110  N.  W.  166.  little,  100  Miss.  498,  56  So.  445. 

87Briiikley  Car  Works  &  Maniifae-  A    certificate    of    the   secretary    of 

turing  Co.  v.  Curfman,  136  Iowa  476,  state  showing  the  time  when  the  re- 

114  N.  "W.  12.  port  was  filed,  and  that  no  other  re- 

SSSeaton  v.  Grimm,   110  Iowa  145,  port  was  filed,  is  competent  evidence 

81  N.  W.  225.  to  show  that  it  was  not  filed  within 

89Brinkley  Car  Works  &  Manufao-  the  time  prescribed.    Bagland  v.  Doo- 

turing  Co.  v.  Curfman,  136  Iowa  476,  little,  100  Miss.  498,  56  So.  445. 

114  N.  W.  12.  There  must  be  an  actual  compliance 

90  Schumacher  v.  Sumner  Tel.  Co.,  with  the  statute,  and  not  a  mere  at- 
161  Iowa  326,  Ann.  Cas.  1916  A  201,  tempt  to  .comply.  It  is  not  enough  to 
142  N.  W.  1034.  show   that    the    required    report    was 

91  Seaton  v.  Grimm,  110  Iowa  145,  sent,  but  the  incorporators  must  see 
81  N.  W.  225.  that  it  is  received  as  required  by  the 

92  Hemingway 's  Ann.  Code  1917,  statute.  Eagland  v.  Doolittle,  100 
§4104;    Code   1906,    §930;    Hessig-El-  Miss.  498,  56  So.  445. 

lis  Drug  Co.  v.  Wilkerson,  115  Miss. 
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this  provision  even  though  the  corporation  is  a  corporation  de  facto.'^ 
The  liability  is  not  confined  to  the  officers  and  agents  of  the.  corpora- 
tion who  are  actively  engaged  in  carrying  on  its  business,  but  extends 
to  all  of  its  stockholders,  whether  active  or  inactive,®*  including  one 
who  purchases  his  stock  after  the  expiration  of  the  time  fixed  for  filing 
the  report,  and  hence  after  the  corporation  has  lost  its  right  to  do 
business  as  such.** 

In  Florida  it  is  provided  that  no  corporation  shall  transact  any 
business  until  it  has  had  its  letters  patent  and  charter  recorded  and 
has  filed  with  certain  designated  public  officers  duplicate  affidavits  by 
its  treasurer  that  ten  per  cent  of  its  capital  stock  has  been  subscribed 
and  paid,  and  that  if  any  corporation  shall  transact  any  business 
before  complying  with  these  requirements,  its  stockholders  shall  be 
personally  liable  for  all  of  its  debts  as  if  they  were  members  of  a 
general  partnership.®* 

The  fact  that  a  person  has  dealt  with  and  extended  credit  to  a 
company  as  a  corporation,®''  or  has  sued  it  and  obtained  judgment  and 
execution  against  it  as  a  corporation,®'  does  not  estop  him  from  suing 
the  stockholders  under  statutes  of  this  character  since  they  impose  a 
liability  upon  them  in  addition  to  that  resting  upon  the  corporation, 
£ind  do  not  substitute  the  one  remedy  for  the  other,  nor  require  an 
election  between  them. 

93  Hessig-BUis  Drug  Co.  v.  Wilker-  existence,  where  they  are  not  resworn 

son,  115  Miss.  668,  76  So.  570.  to.     Heinberg  Bros.  v.  Thompson,  47 

94HeSsig-Ellis  Drug  Co.  v.  Wilker-  I'la.  163,  37  So.  71. 
son,  115  Miss.  668,  76  So.  570.  97  Charles  v.  Young,  —  Fla.  — ,  76 

95  Hessig-Ellis  Drug  Co.  v.  Wilker-  So.  869;  Humphreys  v.  Drew,  59  Fla. 
son,  115  Miss.  668,  76  So.  570.  295,   52    So.    362;    Heinberg   Bros.   v. 

96  Gen.  St.  1906,  §2652;  Charles  v.  Thompson,  47  Fla.  163,  37  So.  71: 
Young,  —  Fla.  — ,  76  So.  869;  Hum-  Heurer  v.  Carmiehael,  82  Iowa  288, 
phreys  v.  Drew,  59  Tla.  295,  52  So.  47  N.  W.  1034;  Bagland  v.  Doolittle, 
362;  Heinberg  Bros.  v.  Thompson,  47  100  Miss.  498,  56  So.  445.  See  also 
ria.  163,  37  So.  71.  Loverin  v.  McLaughlin,  161  lU.  417, 

Stockholders  of  a  proposed  corpora-  44  N.  E.  99. 

tion  who  execute  a  note  in  its  name  To  hold  otherwise  would  nullify  the 

prior  to  the  issuance  of  letters  patent  statute.      Bagland    v.    Doolittle,    100 

are  liable  thereon   as  partners  under  Miss.  498,  56  So.  445. 

this  provision.     Humphreys  v.  Drew,  This  is  also  true  where  it  is  sought 

59  Ela.  295,  52  So.  362.  to  enforce  a  similar  liability  on  the 

Affidavits  made  before  the  issuance  part  of  corporate  officers.    See  §  2624, 

of   letters   patent,  and   hence   before  supra. 

there  is  any  corporation  in  existence,  98  Charles  v.  Young,  —  Pla.  — ,  76 

are  not  a  compliance  with  the  stat-  So.    869;    Heurer    v.    Carmiehael,    82 

vte,  though  filed  after  it  comes  into  Iowa  288,  47  l<r.  W.  1034. 
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§  4159.  —  Liability  where  corporation  has  no  capital  stock.  Un- 
der some  statutes  each  member  of  a  corporation  having  no  capital  stock 
is  made  individually  and  personally  liable  for  an  equal  share  of  its 
debts  and  liabilities.^' 


§  4160.  —  Liability  of  stoddiolders  of  national  banks.  The  Na- 
tional Bank  Act  provides  that  the  shareholders  of  a  national  bank 
shall  be  individually  responsible,  equally  and  ratably,  and  not  one  for 
another,  for  all  contracts,  debts  and  engagements  of  such  association 
to  the  extent  of  the  am.ount  of  their  stock  therein,  at  the  par  value 
thereof,  in  addition  to  the.  amount  invested  in  such  shares.^  In  order 
to  ascertain  the  amount  of  the  separate  liability  of  each  shareholder, 
it  is  necessary  to  ascertain  the  whole  amount  of  the  par  value  of  all 
the  stock  held  by  all  the  shareholders,  and  the  amount  of  the  deficit  to 
be  paid  after  exhausting  all  the  assets  of  the  bank,  and  then  to  apply 
the  rule  that  each  shareholder  shall  contribute  such  sum  as  will  bear 
the  same  proportion  to  the  whole  amount  of  the  deficit  as  his  stock 
bears  to  the  whole  amount  of  the  capital  stock  of  the  bank  at  its  par 
value.^    The  liability  of  all  the  shareholders  together  cannot  exceed 


99  Civ.  Code,  §322;  Upton  v.  Wom- 
an *s  Club  of  Kern,  19  Cal.  App.  127, 
124  Pae.  858. 

lOliio  Valley  Nat.  Bank  v.  Hulitt, 
204  V.  S.  162,  51  ,L.  Ed.  423;  Me- 
Claine  v.  Eankin,  197  TJ.  S.  154,  49 
L.  Ed.  702,  3  Ann.  Cas.  500,  rev  'g 
judgment  119  Fed.  110;  Seoi:t  v.  De- 
Weese,  181  V.  S.  202,  45  L.  Ed.  822, 
aff'g  89  Fed.  843;  United  States  v. 
Knox,  102  U.  S.  422,  26  L.  Ed.  216; 
Williams  v.  Vreeland,  244  Fed.  346; 
Eankin  v.  Miller,  207  Fed.  602;  Fow- 
ler V.  Gowing,  152  Fed.  801,  aff'd  165 
Fed.  891;  Williamson  v.  American 
Bank,  115  Fed.  793,  aff'g  109  Fed. 
36;  Lease  v.  Barschall,  106  Fed.  762; 
Pykes  V.  Holloway,  81  Fed.  432;  Gra- 
ham V.  Piatt,  28  Colo.  421,  65  Pae. 
30;  Mortimer  v.  Potter,  213  111.  178, 
72  N.  E.  817,  aff'g  114  111.  App.  422; 
McLean  v.  Moore,  —  Tex.  Civ.  App. 
— ,  145  S.  W.  1074. 

Notes  given  by  a  bank  as  part  of 
the  comsideration  for  the  assumption 
of  its   debts  by  another  bank  repre- 


sent in  equity  the  "contracts,  debts 
and  engagements"  of  the  bank,  for 
which  its  stockholders  are  liable. 
George  v.  Wallace,  135  Fed.  286,  aff  'd 
201  U.  S.  230,  50  L.  Ed.  738. 

In  American  Nat.  Bank  of  Macon 
-  v.  Commercial  Nat.  Bank  of  Macon, 
248  Fed.  187,  246  Fed.  721,  an  agree- 
ment between  two  national  banks  for 
the  transfer  of  all  the  assets  of  one 
of  them,  which  was  about  to  go  into 
voluntary  liquidation,  to  transfer  all 
of  itsi  assets  to  the  other  was  held 
to  be  a  contract  of  purchase,  and  not 
to  create  the  relation  of  debtor  and 
creditor  between  them,  and  hence  that 
the  purchaser  could  not  hold  the  stock- 
holders of  the  seller  individually  lia- 
ble for  the  difference  between  the 
amount  expended  by  it  in  paying  the 
seller's  debts  assumed  by  it  under  the 
contract  and  the  amount  realized  from 
the  seller's  assets. 

2  United  States  v.  Knox,  102  U.  S. 
422,  26  L.  Ed.  216;  Lease  v.  Barschall, 
106  Fed.  762. 
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the  entire  amount  of  the  capital  stock  of  the  bank  at  its  par  value, 
and  the  liability  of  no  one  shareholder  can  exceed  such  sum  as  bears 
the  same  proportion  to  the  whole  amount  of  the  deficit  to  be  paid 
as  the  stock  held  by  him  bears  to  the  whole  amount  of  the  capital 
stock.*  No  stockholder  can  be  required  to  make  good  the  failure  of 
another  stockholder  to  pay  the  amount  of  his  assessment.*  So,  the 
fact  that  one  stockholder  is  insolvent,  or  beyond  the  jurisdiction  of 
the  court,  does  not  in  any  way  affect  the  liability  of  another  stock- 
holder.^ And  for  the  purpose  of  making  a  second  assessment,  the 
first  one  must  be  deemed  to  have  been  paid  in  full.  In  other  words, 
a  second  assessment  cannot  be  made  to  make  good  a  deficiency  re- 
sulting from  a  failure  of  certain  of  the  stockholders  to  pay  the  first 
cne.®  And  if  the  bank  itself  holds  some  of  its  stbek,  it  is  regarded  in 
all  respects  as  if  such  stock  were  held  by  a  natural  person,  and  the 
extent  of  the  individual  liability  of  the  other  stockholders  is  to  be 
computed  accordingly.''  The  liability  of  a  stockholder  in  any  case 
cannot  exceed  an  amount  equal  to  the  par  value  of  his  stock.* 

§  4161.  What  corporations  are  within  statutory  or  constitutional 
provisions — In  general.  A  statutory  or  constitutional  provision  im- 
posing upon  stockholders  individual  liability  for  corporate  debts 
may  be  general,  and  apply  to  all  corporations,®  or  it  may  in  terms 
apply  to  corporations  of  a  particular  class  only,  as  banking  corpora- 
tions, trust  companies,  and  the  like,^"  or  to  manufacturing  corpora- 

3  United  States  v.  Knox,  102  TJ.  S.  applies  to  stockholders  of  a  state  banV 
422,  26  L.  Ed.  216.  which  is  not  a  bank  of  issue  or  circu- 

4  Lease   v.  Barsehall,  106  Fed.  762.  lation.       Northwestern    Trust    Co.    v. 

5  See  §  4179,  infra.  Bradbury,   112  Minn.   76,   127   N.  W. 

6  Lease  v.  Barsehall,  106  Fed.  762;  386. 

Beckham   v.   Hague,   38   N.   Y.   Misc.  10  Arkansas.     Davis  v.  Moore,  130 

606,  78  N.  Y.  Supp.  79,  afe'd  80  N.  Y.  Ark.  128,  197  S.  W.  295. 

App.  Div.  626,  80  N.  Y.  Supp.  1129.  Colorado.    Adams  v.  Clark,  36  Colo. 

7  United  States  v.  Knox,  102  U.  S.  65,  10  Ann.  Cas.  774,  85  Pae.  642. 
422,  26  L.  Ed.  216.  Georgia.      Civ.    Code    1910,    §  2270; 

8  Where  the  comptroller  levies  an  as-  Crawford  v.  Swioord,  94  S.  E.  1025, 
sessment  of  100  per  cent,  he  cannot  rev'g  judgment  20  Ga.  App.  35,  92  S. 
levy  another  assessment  as  long  as  E.  394 ;  Alexander  v.  Dover,  —  6a. 
the     first     one     stands.       Pepper     v.  App.  — ,'95  S.  E.  756. 

Springfield  Inst,  for  Savings,  218  Fed.  Idaho.      Eev.    Codes,    §  2979.      Mc- 

814.  Tamany  v.  Day,  23  Idaho  95,  128  Pae. 

BArenz  v.  Weir,  89  111.  25;  Poor  v.  568. 

Willoughby,  64  Me.  379.  Illinois.    Banking  corporations  hav- 

The    constitutional    prorvision    (art.  ing    special    charters    which    availed 

10,     §  3)     imposing    liability    on    the  themselves   of  the   provisions   of   Act 

stockholders    "in    any    corporation"  Jun.e   16,  1887,   by   its   terms  became 
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tions,^^  or  those  "whose  object  is  a  dividend  of  profits";  ^^  or  it  may 
in  terms  except  a  certain  class  or  certain  classes  of  corporations.^-* 


subject  to  its  provisions  in  every  par- 
ticular, and  the  liability  of  the  stoek- 
holders  is  thereafter  governed  by  its 
provisions  rather  than  by  those  of  the 
special  charter.  Boor  v.  Tolman,  113 
111.  App.  322. 

Kentucky.  Double  liability  is  im- 
posed upon  stockholders  in  banks  and 
in  trust,  guaranty,  investment  and  in- 
surance companies.  Ky.  St.  1915, 
§547;  Barnes  v.  Scott,  171  Ky.  115, 
186  S.  W.  904,  168  Ky.  640,  181  S.  W. 
1199,  168  Ky.  121,  181  S.  W.  984; 
Robertson  v.  Conway,  188  Fed.  579; 
Alsop  V.  Conway,  188  Fed.  568,  cer- 
tiorari denied  223  U,  8.  720,  56  L.  Ed. 
629  (mem.  dee.)  ;  Conway  v.  Owens- 
boro  Sav.  Bank  &  Trust  Co.,  185  Fed. 
950;  Id.  165  Fed.  822. 

Maryland.      Murphy    v.    Wheatley, 

100  Md.  358,  59  Atl.  704. 
Mississippi.    Laws  1914,  c.  124,  §  59; 

Pate  V.  Bank  of  Newton,  116  Miss. 
666,  77  So.  601. 

Montana.  Bev.  Codes,  §  4012 ;  Barth 
V.  Pock,  51  Mont.  418,  155  Pac.  282. 

Nebraska.  Hamilton  Nat.  Bank  v. 
American  Loan  &  Trust  Co.,  66  Neb. 
67,  92  N.  W.  189,  where  a  so-ealled 
loan  and  trust  company  was  held  to 
be  a  "banking  corporation  or  iasti- 
tution"  within  the  meaning  of  the 
constitution. 

New  Mexico.  Jones  v.  Bankin,  19 
N.  M.  56,  140  Pac.  1120. 

New   York.      Eichards    v.    Schwab, 

101  Misc.  128,  167  N.  Y.  Supp.  535. 
Oklahoma.      Under    the    Oklahoma 

statute  a  stockholder  of  a  bank  or- 
ganized under  the  Banking  Act  is  ad- 
ditionally liable  for  the  amount  of 
stock  owned  by  him,  and  no  more, 
v/hile  a  stockholder  of  a  trust  com- 
pany organized  under  the  Trust  Com- 
pany Aet,  is  liable  to  the  extent  only 
of  double  the  amount  that  is  unpaid 
upon   the    stock    held   by   him.      The 


Banking  Act  provides  that  any  indi- 
vidual firm,  or  corporation  who  shall 
receive  money  on  deposit  shall  be 
considered  as  doing  a  banking  busi- 
ness, and  shall  be  amenable  to  all  of 
the  provisions  of  the  act.  Under  these 
provisions  it  has  been  held  that  th.e 
liabilty  of  stockholders  of  a  corpora- 
tion organized  under  the  Trust  Com- 
pany Act  is  that  fixed  by  that  act, 
and  not  that  fixed  by  the  Banking 
Act,  although  it  also  does  a  banking 
business.  Such  a  stockholder  is 
neither  "an  individual,  firm  or  corpo- 
ration" doing  a  banking  business, 
within  the  meaning  of  the  statute, 
and  the  term  ' '  corporation, ' '  as  used 
therein,  is  not  broad  enough  to  cover 
the  stockholders  of  a  corporation  do- 
ing a  banking  business.  Lankford  v. 
Menefee,  45  Okla.  228,  145  Pac.  375. 

Pennsylvania.  The  words  ' '  trust 
companies"  as  used  in  Act  May  11, 
1874,  imposing  a  double  liability  upon 
the  stockholders  of  banks,  trust  com- 
panies, etc.,  apply  only  to  those 
trust  companies  created  by  special 
acts  prior  to  the  adoption  of  the  new 
constitution  and  which  were  given 
the  right  to  engage  in  the  banking 
business,  and  not  to  a  trust  company 
incorporated  under  the  General  Cor- 
poration Act  of  1874.  De  Haven  v. 
Pratt,  223  Pa.  633,  72  Atl.  1068. 

South  Carolina.  J.  H.  Wilkes  &  Co. 
V.  Arthur,  91  S.  C.  163,  74  S.  E.  361. 

11  Johnson  v.  Somerville  Dyeing  & 
Bleaching  Co.,  15  Gray  (Mass.)  216. 

12  Under  such  a  provision  stockhold- 
ers of  a  club  organized  for  the  pur- 
pose of  promoting  social  recreation, 
and  amusement,  and  not  for  the  pur- 
pose of  making  money  for  its  share- 
holders, are  not  individually  liable  f oi- 
its  debts  and  contracts.  Coulombe  v. 
Eastman,  76  N.  H.  248,  81  Atl.  704. 

13  See  §  4162,  infra. 
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If  the  constitution  imposes  liability  upon  the  stockholders  of  all 
corporations,  the  legislature  cannot  exempt  the  stockholders  of  any 
corporation  from  liability,  whether  created  by  special  act  or  under  a 
general  law.^*  But  in  the  absence  of  such  a  restriction  the  legislature 
has  discretionary  power  to  classify  corporations  in  this  respect,  and 
the  court  will  not  disturb  its  judgment  imless  it  is  manifestly  ar- 
bitrary and  unjust.^®  Nor  doea  a  provision  of  a  state  constitution 
exempting  the  stockholders  of  corporationsf  organized  for  the  pur- 
pose of  carrying  on  any  kind  of  manufacturing  or  mechanical  busi- 
ness violate  the  Federal  Constitution  by  making  an  imiproper  clas- 
sification of  corporations  and  arbitrarily  denying  to  those  not  within 
the  excepted  class  the  equal  protection  of  the  laws.'^ 

A  general  statutory  or  constitutional  provision,  making  stock- 
holders of  corporations  individually  liable  for  corporate  debts,  ap- 
plies to  corporations  created  by  special  act,  as  well  as  to  those  forme^ 
under  general  law^,  unless  they  are  excluded  in  express  terms  or  by 
necessary  implication  by  the  act  creating  them,^''  or  unless^  in  the 
case  of  a  statutory  provision,  the  corporation  was  created  before  the 
passage  of  the  act,  and  its  charter  is  not  subject  to  alteration  or 
amendment.^* 

A  constitutional  or  statutory  provision,  imposing  individual  liability 
upon  the  stockholders  of  every  corporation  for  banking'  purposes 
issuing  bank  notes  or  paper  credits  to  circulate  as  money  does  not 
apply  to  any  banks  except  banks  of  issue.^' 

As  we  have  seen  in  a  previous  chapter,  a  statutory  liability  for 
corporate  debts  may  be  enforced  against  the  stockholders  of  a  de 
facto  corporation  to  the  same  extent  as  though  it  were  a  corporation 
de  jure.^ 

14  See  §  4142,  supra.  corporated  by  a  special  act,  although 

15  Williams  v.  Nail,  108  Ky.  21,  55  not  referred  to  in  its  charter. 
S.  W.  706.  18  See  §  4146,  supra. 

16  Way  V.  Barney,  116  Minn.  285,  19  Foster  v.  Eow,  120  Mich.  1,  77 
38  L.  E.  A.  (N.  S.)  648,  Ann.  Gas.  Am.  St.  Rep.  565,  79  N.  W.  696.  See 
1913  A  719,  133  N.  W.  801.  also  Allen  v.  Clayton,  63  Iowa  11,  50 

ITMcGowan  v.  McDonald,  111  Cal.  Am.    Eep.    716,    18   N.   W.   663;    Fos- 

57,  52  Am.  St.  Eep.  149,  43  Pac.  418;  ter  v.  Eow,  120  Mich.  1,  77  Am.  St. 

Poor    V.    Willoughby,     64    Me.     379;  Eep.    565,   79   N.   W.   696;    Harper   v. 

Came  v.  Brigham,  39  Me.  35.  Carroll,  66  Minn.  487,  69  N.  W.  610, 

In   Murphy   v.   Wheatley,    100   Md.  1069;  Allen  v.  Walsh,  25  Minn.  543. 
358,  59  Atl.  704,  a  general  statute  im-  20  See  §  321,  supra.     See  also  Wesco 
posing  liability  upon  the  stockholders  Supply  Co.  v.  Smith,  —  Ark.  — ,  203 
of  trust  companies  was  held  to  apply  S.  W.  6,  decided  since  the  abo^ve  see- 
to  a  trust   company  subsequently  in-  tion  was  written. 
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§4162.  — Provisions  excepting  certain  classes  of  corporations. 

The  statutory  or  constitutional  provision  imposing  the  liability  may 
in  terms  except  the  stockholders  of  a  certain  class  or  certain  classes 
of  corporations.''^  And  as  we  have  seen  the  legislature  has  discretion- 
ary power  to  .classify  corporations  in  this  respect,*^  unless  restricted 
hy  the  constitution.^* 

Whether  a  particular  corporation  comes  within  such  an  exception 
must  be  determined  solely  from  the  language  of  its  charter  or  articles 
of  incorporation,  showing  the  purposes  for  which  it  was  organized.^* 
If  they  bring  the  corporation  within  the  exception,  the  stockholders 
are  not  liable  because  the  organizers  intended  to  engage  in  a  business 
not  within  the  exception,  and  actually  did  engage  therein,  and 
made  it  appear  from  the  articles  that  the  corporation  was  to  engage 
in  an  excepted  business  for  the  purpose  of  avoiding  the  stockholders' 
liability,  for  the  powers  of  the  corporation  are  limited  to  the  pur- 
poses stated  in  the  articles,  and  persons  dealing  with  it  are  charge- 
able with  notice  of  such  limitation.^*    On  the  other  hand  stockholders 


21  Gilbert  v.  Southern  Indiana  Coal 
&  Iron  Co.,  62  Ind.  522;  Burkam  v. 
FiUh,  51  Ind.  375;  Wood  v.  Harrison, 
50  Ind.  480  ;  Whitney  v.  HammOnd,  44 
Me.  305. 

Kentucky  St.  1899,  §  547,  imposes 
liability  upon  the  stockholders  of  each 
corporation,  not  organized  for  certain 
specified  purposes.  Gamewell  Fire 
Alarm  Tel.  Co.  v.  Fire  &  Police  Tel. 
Co.,  116  Ky.  759;  76  S.  W.  862;  Wil- 
liams V.  Nail,  108  Ky.  21,  55  S.  W. 
706. 

,  A  provision  exempting  the  stock- 
holders of  corporations  organized  for 
the  construction  or  operation  of  elec- 
tric plants  daes  not  exempt  the  stock- 
holders of  a  corporation  organized  for 
the  purpose  of  conducting  a  "general 
electric  business."  Gamewell  Fire 
Alarm  Tel.  Co.  v.  Fire  &  Police  Tel. 
Co.,  116  Ky.  759,  76  S.  W.  862. 

See  alsa  the  notes  following. 

22  See  §  4161,  supra. 

23  gee'  §4143,  supra. 

24  First  Nat.  Bank  v.  Converse,  200 
'CI.  S.  425,  50  L.  Ed.  537  (under  the 
Minnesota  Constitution) ;  Gamewell 
Fire  Alarm  Tel.  Co.  v.  Fire  &  Police 


Tel.  Co.,  116  Ky.  759,  76  S.  W.  862; 
Merchants'  Nat.  Bank  v.  Minnesota 
Thresher  Mfg.  Co., '90  Minn.  144,  95 
N.  W.  767;  Senour  Mfg.  Co.  v.  Church 
Paint  &  Manufacturing  Co.,  81  Minn. 
294,  84  N.  W.  109;  Marin  v.  Auge- 
dahl,.  32  N.  D.  536,  156  N.  W.  101 
(under  the  Minnesota  Constitution). 

25  Senour  Mfg.  Co.  v.  Church  Paint 
&  Manufacturing  Co.,  81  Min.  294,  84 
N.  W.  109. 

"It  is  immaterial  that  the  corpora- 
tion was  organized  under  the  statute 
providing  for  organizing  manufactur- 
ing corporations  or  what  the  actual 
intention  of  the  incorporators  was,  or 
that  the  corporation  in  fact  carried  on 
only  a  manufacturing  business,  but 
its  articles  of  incorporatioTi  are  the 
sole  criterion  as  to  such  intention  and 
the  purposes  for  which  the  corporation 
was  organized ;  and,  unless  it  fairly 
appears  therefrom  that  it  was  organ- 
ized for  the  exclusive  purpose  of  en- 
gaging in  manufacturing  and  such 
incidental  business  as  may  be  reason- 
ably necessary  for  effectuating  the 
purpose  of  its  organization,  its  stoclc- 
holders  are  not  within  the  exception 
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caamot  exempt  themselves  from  liability  by  organizing  in  form  under 
an  act  governing  the  f  ormaticm  of  corporations  of  the  excepted  class 
and  alleging  their  organization  to  be  for  the  excepted  purposes,  when 
it  is  evident,  not  only  from  their  articles,  but  also  from  the  character 
of  the  business  actually  cairied  on,  that  the  primary  object  is  to 
carry  on  a  business  wholly  foreign  to  the  excepted  purpose.^® 

The  corporation  «nust  be  organized  exclusively  for  one  of  the  ex- 
cepted purposes.  If  it  is  organized  for  the  purpose  of  carrying  on 
a  business  coming  within  the  exception  and  is  also  authorized  to  carry 
on  other  kinds  of  business  not  properly  incidental  thereto  or  neces- 
sarily connected  therewith,  and  not  within  the  exception,  the  stock- 
holders will  be  liable,^''  even  though,  as  a  matter  of  fact,  the  corpora- 


te the  general  rule  of  constitutional 
liability  of  stockholders  for  the  debts 
of  their  corporation."  Merchants' 
Nat.  Bank  v.  Minnesota  Thresher 
Mfg.  Co.,  90  Minn.  144,  95  N.  W.  767, 
quoted  in  First  Nat.  Bank  v.  Con- 
verse, 200  U.  S.  425,  50  L.  Ed.  537. 

The  mere  fact  that  a  manufacturing 
corporation  actually  engages  in  a 
business  not  authorized  by  its  arti- 
cles of  incorporation  with  the  knowl- 
edge of  the  stockholders  does  not  ren- 
der them  liable  for  corporate  debts 
under  the  Minnesota  Constitution. 
Senour  Mfg.  Co.  v.  Church  Paint  & 
Manufacturing  Co.,  81  Minn.  294,  84 
N.  W.  109;  Nicollet  Nat.  Bank  v.  Frisk- 
Turner  Co.,  71  Minn.  413,  70  Am.  St. 
Eep.  334,  74  N.  W.  160. 

A  corporation  whose  articles  state 
that  "its  business  shall  be  the  man- 
ufacturing of  clothing  of  every  de- 
scription, and  the  sale  of  clothing  so 
manufactured,  and  the  transaction  of 
all  other  business  necessary  and  in- 
cidental to  such  manufacture  and 
sale  of  clothing,"  is  a  manufacturing 
corporation,  and  its  stockholders  are 
exempt  from  personal  liability.  Such 
articles  do  not  authorize  it  to  engage 
also  in  the  mercantile  business  of  buy- 
ing and  selling  clothing  made  by  oth- 
ers, and  if  it  does  so,  and  thus  ex- 
ceeds its  powers,  this  does  not  render 
its  stockholders  liable.    Nicollet  Nat. 


Bank  v.  Frisk-Turner  Co.,  71  Minn. 
413,  70  Am.  St.  Eep.  334,  74  N.  W. 
160. 

26  State  V.  Minnesota  Thresher 
Mfg.  Co.,  40  Minn.  213,  3  L.  E.  A. 
510,  41  N.  "W.  1024. 

27Gamewell  Fire  Alarm  Tel.  Co.  v. 
Fire  &  Police  Tel.  Co.,  116  Ky.  759, 
76  S.  W.  862. 

To  relieve  the  stockhaldera  from  lia- 
bility under  the  Minnesota  Constitu- 
tion, the  corporation  must  be  organ- 
ized exclusively  for  the  purpose  of 
carrying  on  a  manufacturing  or  me- 
chanical business.  If  the  articles  au- 
thorize it  to  carry  on  a  manufactur- 
ing or  mechanical  business,  and  also 
to  carry  on  some  other  business  not 
incidental  to  such  business, — as  the 
buying  and  selling  of  goods  manu- 
factured by  others,  which  is  a  mercan- 
tile business,  or  a  warehouse  or  ele- 
vator business,  or  the  buying  and  sell- 
ing of  land,  etc., — ^the  stockholders 
cannot  claim  the  benefit  of  the  ex- 
emption. Gaddard  v.  Jost,  136  Minn. 
28,  161  N.  W.  223;  Nicollet  Nat.  Bank 
V.  Frisk-Turner  Co.,  71  Minn.  413,  70 
Am.  St.  Eep.  334,  74  N.  W.  160;  Cofli- 
mercial  Bank  of  St.  Paul  v.  Azotine 
Mfg.  Co.,  66  Minn.  .413,  69  N.  W. 
217;  Holland  v.  Duluth  Iron  Mining 
&  Development  Co.,  65  Minn.  324,  60 
Am.  St.  Eep.  480,  68  N.  W.  50;  An- 
derson V.  Anderson  Iron  Co.,  65  Minn, 
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tion  was  never  engaged  in  the  kinds  of  business  which  were  non- 


281,  33  L.  R.  A.  510,  68  N.  W.  49; 
Cowling  V.  Zenith  Iron  Co.,  65  Minn. 
263,  33  L.  E.  A.  508,  60  Am.  St.  Rep. 
471,  68  N.  W.  48;  St.  Paul  Barrel  Co. 
V.  Minneapolis  Distilling  Co.,  62  Minn. 
448,  64  N.  W.  1143;  First  Nat.  Bank 
of  Winona  v.  "Winona  Plow  Co.,  58 
Minn.  167,  59  N.  W.  997 ;  Densmore  v. 
Shepard,  46  Minn.  54,  48  N.  W.  528, 
681;  Arthur  v.  Willius,  44  Minn.  409,  ' 
46  N.  W.  851;  Mohr  v.  Minnesota  Ele- 
vator Co.,  40  Minn.  343,  41  N.  W. 
1074;  State  v.  Minnesota  Thresher 
Mfg.  Co.,  40  Minn.  213,  3  L.  R.  A.  510, 
41  N.  "W.  1020;  First  Nat.  Bank  v. 
Converse,  200  U.  S.  425,  50  L.  Ed. 
537.  See  also  Senour  Mfg.  Co.  v. 
Church  Paint  &  Manufacturing  Co., 
8]  Minn.  294,  84  N.  W.  109.  So  the 
exemption  does  not  apply  to  a  cor- 
poration organized  for  the  purpose  of 
"the  manufacture  and  sale  of  lime, 
quarrying  stone  for  making  lime  and 
for  building  and  other  purposes,  dig- 
ging and  selling  sand,  tagether  with 
the  buying  and  selling  of  lime,  hair. 
Sand,  cement,-  and  like  articles  and 
other  building  materials"  (Dens- 
more V.  Shepard,  46  Minn.  54,  48  N. 
W.  528,  681) ;  or  to  a  corporation  for 
the  manufacture  and  sale  of  farm  im- 
plements, and  also  for  the  purpose  of 
buying  and  selling  implements  ready 
manufactured  (First  Nat.  Bank  of 
Winona  v.  Winona  Plow  Co.,  58  Minn. 
167,  59  N.  W.  997);  or  to  a  corpora- 
tion for  the  purpose  of  mining,  smelt- 
ing, etc.,  and  also  for  the  purpose  of 
"buying,  selling,  *  *  *  and  deal- 
ing in  mineral  lands"  (Anderson  v. 
Andersom  Iron  Co.,  65  Minn.  281,  33 
L.  R.  A.  510,  68  N.  W.  49;  Holland 
V.  Duluth  Iron  Mining  &  Development 
Co.,  65  Minn.  324,  60  Am.  St.  Rep. 
480,  68  N.  W.  50) ;  or  to  a  corporation 
for  the  purpose  of  manufacturing 
flour  and  feed  to  some  extent,  but 
also  for  the  purpose  of  buying,  selling, 
shipping,  and  storing  of  grain,  build- 


ing materials,  cattle,  etc.  (Mohr  v. 
Minnesota  Elevator  Co.,  40  Minn. 
343,  41  N.  W.  1074)  ;  or  to  a  corpo- 
ration "to  manufacture  and  deal  in 
azotine  and  other  fertilizing  materials, 
grease  and  stearin"  (Commercial 
Bank  of  St.  Paul  v.  Azotine  Mfg.  Co., 
66  Minn.  413,  69  N.  W.  217);  or  a 
corporation  "to  manufacture,  sell,  use 
and  lease  machinery  and  manufac- 
tured articles"  (Minnesota  Title  In- 
surance &  Trust  Co.  V.  Regan,  72 
Minn.  431,  75  N.  W.  722);  or  a  cor- 
poration to  purchase  the  capital  stock 
and  assets  of  a  manufacturing  corpo- 
ration and  the  evidences  of  indebted- 
ness issued  by  it,  or  any  portion* 
thereof,  and  to  manufacture  and '  sell 
engines,  farm  implements  and  machin- 
ery, etc.  (Merchants'  Nat.  Bank  of 
St.  Paul  v.  Minnesota  Thresher  Mfg. 
Co.,  90  Minn.  144,  95  N.  W.  767.  See 
also  State  v.  Minnesota  Thresher 
Mfg.  Co.,  40  Minn.  213,  3  L.  R.  A. 
510,  41  N.  W.  1020).  But  the  fact 
that  a  corporation  organized  for  man- 
ufacturing purposes  was  organized 
under  a  statute  authorizing  it  to 
' '  take,  acquire  and  hold  stock  in  any 
other  corporation,  if  a  majority  in 
amount  of  the  stockholders  shall  so 
elect,"  does  not  prevent  it  from  b^- 
ing  within  the  exemption  as  a  manu- 
facturing corporation  exclusively, 
where  it  has  never  taken  the  benefit 
of  the  statute  with  respect  to  the  tak- 
ing and  holding  of  such  other  stock. 
Cowling  V.  Zenith  Iron  Co.,  65  Minn. 
263,  33  L.  R.  A.  508,  60  Am.  St.  Rep. 
471,  68  N.  W.  48. 

A  corporation  organized  to  conduct 
a  general  manufacturing  business,  aiid 
to  generate  and  distribute  electric 
light,  heat  and  power,  and  to  furnish 
and  supply  electrical  appliances  and 
devices  of  all  kinds,  and  in  carrying 
out  such  purposes  to  conduct  the 
business  of  electrical  contractors,  and 
electrical    and    mechanical    engineers, 
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incidental  or  not  necessarily  connected.^' 

The  Federal  Supreme  Court  will  follow  the  decisions  of  the  highest 
court  of  the  state  where  the  corporation  was  organized  as  to  the 
method  of  determining  whether  a  corporation  is  within  such  an  ex- 
ception, and  also  its  decision  as  to  whether  a  particular  corporation 
comes  within  such  exception.^ 

In  Minnesota,  the  Constitution,  in  making  stockholders  of  corpora- 
tions liable  for  corporate  debts  to  the  amount  of  their  stock,  expressly 
exempts  from  such  liability  the  stockholders  in  any  corporation  "or- 
ganized for  the  purpose  of  carrying  on  any  kind  of  manufacturing 
or  mechanical  business."^"    The  purpose  of  the  exception  is  to  en- 


as  well  as  other  business  specifically 
authorized,  is  not  within  the  excep- 
tion. ,Goddard  v.  Jost,  136  Minn.  28, 
161  N.  W.  223. 

28  First  Nat.  Bank  v.  Converse,  200 
tr.  S.  425,  50  L.  Ed.  537  (under  the 
Minnesota  Constitution) ;  Gamewell 
Fire  Alarm  Tel.  Co.  v.  Fire  &  Police 
Tel.  Co.,  116  Ky.  759,  76  S.  W.,862; 
Merchants '  Nat.  Bank  v.  Minnesota 
Thresher  Mfg.  Co.,  90  Minn.  144,  95 
N.  W.  767. 

29  First  Nat.  Bank  v.  Converse,  200 
V.  S.  425,  50  L.  Ed.  537. 

30  Goddard  v.  Jost,  136-  Minn.  28, 
161  N.  W.  223;  NefE  v.  Lamm,  99 
Minn.  115,  108  N.  W.  849;  State  v. 
Minnesota  Thresher  Mfg.  Co.,  40 
Minn.  213,  3  L.  R.  A.  510,  41  N.  W. 
1024;  Converse  v.  Ayer,  197  Mass. 
443,  84  N.  E.  98;  Marin  v.  Augedahl, 
32  N.  D.  536,  156  N.  W.  101. 

That  a  corporation  does  not  belong 
to  such  class  that  assessments  may  be 
levied  on  its  stock  after  insolvency 
cannot  be  availed  of  on  appeal,  in 
an  action  to  recover  the  amount  of 
an  assessment,  where  no  such  issue 
was  raised  by  the  answer  or  at  the 
trial,  or  before  the  court  levying  the 
assessment.  NefE  v.  Lamm,  99  Minn. 
115,  108  N.  W.  849. 

The  exemption  applies  to  a  corpo- 
ration organized  for  manufacturing 
clothing,  and  selling  the  clothing  so 
manufactured  (Nicallet  Nat.  Bank  v. 


Frisk-Turner  Co.,  71  Minn.  413,  70 
Am.  St.  Rep.  334,  74  N.  W.  160) ;  and 
to  a  corporation  for  the  purpose  of 
manufacturing  or  brewing  lager  beer, 
and  selling  and  disposing  of  the  same 
(Hastings  Malting  Co.  v.  Iron  Range 
Brewing  Co.,  65  Minn.  28,  67  N.  W. 
652) ;  and  to  a  corporation  organized 
"to  acquire  and  hold  real  estate  and 
water  power,  purchase  or  construct 
canals  or  water  courses,  lease  and 
operate  the  water  porwer  and  neces- 
sary fixtures  connected  therewith, 
transmit  the  same  for  business  pur- 
poses, and  dispose  of  its  property  by 
sale  or  lease"  (Cuyler  v.  City  Power 
Co.,  74  Minn.  22,  76  N.  W.  948);  and 
to  a  corporatiofu  organized  for  the 
purpose  of  generating  and  distribut- 
ing electricity  (Goddard  v.  Joat,  136 
Minn.  28,  161  N.  W.  223;  Vencedor 
Inv.  Co.  V.  Highland  Canal  &  Power 
Co.,  125  Minn.  20,  145  N.  W.  611; 
Cuyler  v.  City  Power  Co.,  74  Minn. 
22,  76  N.  W.  948);  even  thOTigh  it  is 
invested  with  the  power  of  eminent 
domain  for  the  purpose  of  acquiring 
property  for  the  conduct  of  its  busi- 
ness (Vencedor  Inv.  Co.  v.  High- 
land Canal  &  Power  Co.,  125  Minn. 
20,  145  N.  W.  611);  and  to  a  corpo- 
ration organized  for  the  purpose  of 
manufacturing  and  selling  biscuits, 
crackers,  candies,  confections,  cereals 
and  other  kindred  products  (Marin 
V.   Augedahl,   32   N,   P.   536,   156  N. 
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courage  manufacturing  and  inechanical  enterprises  by  exempting 
■those  investing  their  capital  in  such  a  business  from  personal  liability.' 
And  another  consideration  that  not  improbably  induced  its  adoption 
was  that  "ordinarily  the  added  security  of  the  personal  liability  of 
stockholders  is  less  needed  in  the  case  of  such  corporations,  inasmuch 
as  manufacturing  is  the  process  of  adding  value  to  raw  material  by 
labor,  and  hence,  if  honestly  conducted,  is  a  safer  business,  and  less 
liable  to  speculative  risks,  than  trade  generally. ' '  ^^ 

A  corporation  for  the  purpose  of  constructing  a  railway  is  a  "rail- 
way corporation,"  within  the  meaning  of  a  statutory  provision  ex- 
empting stockholders  from  liability  beyond  the  amount  of  their 
stoek.'^  Nor  does  the  fact  that  a  corporation  empowered  to  operate 
a  railway  is  nominally  a  construction  company  prevent  it  from  com- 
ing within  the  exemption.^^  But  it  has  been  held  that  a  constitutional 
provision  excepting  the  stockholders  of  "railroad  corporations"  from 
individual  liability  does  not  apply  to  stockholders  in  street  railroad 
corporations.^* 

§4163.  Liabilities  to  which  the  statutory  or  constitutional  pro- 
visions apply — In  general.  The  statutory  and  constitutional  pro- 
visions imposing  individual  liability  upon  stockholders  of  corporations 
differ  in  the  terms  which  they  use  to  designate  the  obligations  to  which 
the  liability  shall  extend.  Among  the  terms  used  are  "debts,"  "de- 
mands," "debts  and  contracts,"  "debts  contracted,"  "dues,"  "in- 
debtedness," and  tic'like.  There  has  been  considerable  diversity  of 
opinion  among  the  courts  in  construing  the  various  provisions  for  the 
purpose  of  determining  what  classes  of  contract  obligations  are  cov- 

W.     101,     construing    the    Minnesota  meaning  of  the  exemption.     Gould  v. 

statute).  Fuller,  79  Minn.  414,  82  N.  "W.  673. 

A    ' '  mechanical    business, ' '    within  31  State      v.      Minnesota     Thresher 

the   meaning   of    the    constitution,   is  Mfg.   Co.,   40   Minn.   213,  3   L.   E.   A. 

closely  allied   with,  or  incidental   to,  510,  41  N.  W.  1024,   quoted  with  ap- 

some  kind  of  manufacturing  business.  proval  in  Way  v.  Barney,  116  Minn. 

The  mining  of  iron  ore  is  such  a  me-  285,   38   L.   E.   A.    (N.   8.)    648,   Ann. 

chanieal  business,  and  stockholders  of  Gas.  1913  A  719,  133  N.  W.  801. 

a    corporation    organized    for    such    a  32  First  Nat.  Bank  of  Davenport  v. 

purpose    are    exempt    from    liability.  Davies,  43  Iowa  424. 

Cowling  V.  Zenith  Iron  Co.,  65  Minn.  33  Langan  v.  Iowa  &  M.  Const.  Co., 

263,  33  L.  E.  A.  508,  60  Am.  St.  Eep.  49  Iowa  317. 

471,  68  N.  W.  48.     A  "general  laun-  34 Ferguson    v.    Sherman,    116    Cal. 

dry  business"   has  been  held  not   to  169,  37   L.   E.   A.   622,  47   Pao.   1023, 

bo  a  mechanical  business,  within  the  .  construing  the  Kansas  Constitution. 
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ered  by  them,*^  and  whether' they  include  liabilities  of  a  corporation 
arising  out  of  a  tort.** 

Statutes  sometimes  prohibit  corporations  from  contracting  certain 
debts,  and  provide  that  stockholders  shall  be  individually  liable  for 
all  debts  contracted  in  violation  of  the  statute.*'"  On  the  other  hand 
it  is  sometimes  expressly  provided  that  the  stockholders  shall  not  be 
liable  for  certain  classes  of  debts,  as  for  exam.ple,  debts  secured  by 
mortgage.** 

The  liability  is  not  restricted  to  debts  contracted  within  the  state 
of  the  corporation's  domicile,  but  applies  as  well  to  debts  contracted 
in  other  states.** 

It  would  seem  that,  where  a  creditor  has  several  claims  or  demands 
against  a  corporation,  for  some  of  which  -stockholders  are  not  liable, 
and  recovers  a  single  judgment  against  the  corporation  for  all  of 
them,  he  cannot  enforce  the  judgnient  against  a  stockholder  at  all, 
since  all  the  claims  or  demands  are  merged  therein.*"  But  the  con- 
trary has  been  held  to  be  true  where  the  jury  in  the  action  in  which 
the  judgment  is  recovered  finds  the  amiount  due  on  the  claims  for 
which  the  stockholders  are  liable  specially,  in  answer  to  interroga- 
tories.*^ It  has  also  been  held,  under  a  statute  making  stockholders  of 
a  corporation  jointly  and  severally  liable  for  its  debts  and  contracts, 
that  a  creditor  having  two  or  more  demands  against  a  corporation, 
on  one  only  of  which  the  stockholders  were  liable,  and  who  had  re- 
covered a  single  judgment  for  all  the  demands,  could  levy  an  execu- 
tion on  the  property  of  the  stockholders  to  the  amount  of  the  demand 
for  which  they  were  liable.** 

36  See  §  4165,  infra.  ?»IIutchins   v. .  New   England   Coal 

36  See  §  4164,  infra.  Min.  Co.,  4  Allen  (Mass.)  580. 

37  Lawler  v.  Burt,  7  Ohio  St.  340.  This  is  true  under  a  statute  making 
That    such    a    statute    is    penal    in  the  stockholders  of  a  corporation  per- 

character,  see  §  4176,  infra.  sonally  liable  for  all  debts  that  may 

38  An  agreement  by  a  corporation  be  due  and  owing  to  laborers  for 
to  pay  a  mortgage  debt  of  another  services  performed  for  the  corpora- 
does  not  make  it  a  mortgage  debt  of  tion.  Clokua  v.  Hollister  Min.  Co., 
the  corporation,  within  a  statute  mak-  92  Wis.  325,  66  N.  W.  398. 

ing  stockholders  liable  to  creditors  of  40  See    Smith   v.    Schmitz,   10   Neb. 

the   corporation,   but   excepting  cred-  600,  7  N.  W.  329. 

itors  whose  claim  consists  of  a  mort-  41  Card    v.    Groesbeek,    140    N.    T. 

gage  debt  of  the  corporation.    This  is  App.   Div.   30,   124   N.  Y.   Supp.   372, 

true,  for   example,   where   a  corpora-  afE'd  204  N.  Y.  301,  97  N.  E.  728. 

tiom  purchases  land  subject  to  a  mort-  48Stedman     v.     Eveleth,     6     Mete. 

gage  and  assumes  the  mortgage  debt.  (Masis.)  114. 

Barron  v.  Burrill,  86  Me.  72,  29  Atl. 

938;  Barron  v.  Paine,  83  Me.  312,  22 

Atl.  218. 
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Generally,  to  render  the  stockholders  liable  in  any  oase,  the  debt 
must  be  in  existence  and  enforceable  against  the  corporation  at  the 
time  when  the  action  is  brought ;  **  and  it  follows  that  ' '  whatever 
satisfies  or  extinguishes  the  debt  as  to  the  corporation,  extinguishes, 
also,  the  liability  of  the  stockholders,  because  the  creditor  can  claim 
only  one  satisfaction  of  the  debt."  ** 

In  order  to  avoid  ~  liability,  a  stockholder  may  show  that  a  debt 
with  which  he  is  sought  to  be  charged  was  incurred  through  fraud- 
and  collusion  with  the  directors.**  And  it  has  been  held  that  an  ac- 
tion by  a  creditor  to  charge  a  stockholder  for  a,  debt  of  the  Corpora- 
tion represented  by  a  promissory  note  is  not  governed  by  the  rules 
controlling  commercial  paper,  and  the  fact  that  the  plaintiff  is  a 
bona  fide  holder  of  the  note  before  maturity  does  not  prevent  the  de- 
fendant from  setting  up  defenses  to  the  note  of  which  the  coi^oration- 
could  not  avail  itself.** 

Losses  of  corporate  assets  due  to  the  misconduct  of  a  receiver  ap- 
pointed in  sequestration  proceedings  against  the  corporation  must  be 
borne  by  the  stockholders  rather  than  by  the  creditors.*'' 

The  stockholders  of  a  national  bank  cannot  be  held  individually 
liable  for  a  loan  made  to  the  liquidating  agent  of  the  bank  in  case  of 
a  voluntary  liquidation.** 

In  an  action  to  enforce  the  liability,  the  contract  of  the  corporation 
out  of  which  it  arises  must  be  pleaded.*®  The  indebtedness  cannot 
be  proved  by  entries  in  the  books  of  the  corporation  made  by  its  em- 
ployees.*" 

43  Hayward  v.  Senoenbaugh,  141  111.  Losses  due  to  investments  made  by 
App.  395;  Pacific  Elevator  Co.  v.  the  receiver  of  a  national  bank  in  en- 
Whitbeck,  63  Kan.  102,  88  Am.  St.  deavoring  to  save  debts  of  the  bank 
Eep.  229,  64  Pac.  984.  must  be  borne  by  the  creditors,  and 

44  See  §  4259,  infra.  cannot    be    charged    to    shareholders 

45  National  Carriage  Mfg.  Co.  v.  and  made  the  subject  of  additional  as- 
Story  &  Ishara  Commercial  Co.,  Ill  sessments.  Lease  v.  Barschall,  106 
Cal.  531,  44  Pac.  157;  Close  v.  Potter,  Fed.  762. 

155  N.  Y.  145,  49  N.  E.  686,  rev'g  11  48  American   Nat.   Bank   of  Macon 

N.  T.  Misc.  729,  34  N.  Y.  Supp.  1136.  v.   Commercial  Nat.  Bank  of  Macon, 

Compare   Jewell    v.    Bock    Eiver   Pa-  248  Fed.  187,  246  Fed.  721. 

per  Co.,  101  111.  57.  49  Foreign   Mines   Development   Co. 

46  Close  V.  Potter,  155  N.  Y.  145,  49  v.  Boyes,  180  Fed.  594;  Knowles  v. 
N.  E.  686,  rev'g  11  N.  Y.  Misc.  729,  34  Sandercook,  107  Cal.  629,  40  Pac.  1047. 
N.  Y.  Supp.  1136.  MNeilson  v.  Crawford,  52  Cal.  248; 

4ffFlynn    v.    American    Banking    &      Hager  v.  Cleveland,  36  Md.  476. 
Trust  Co.,  104  Me.  141,  19  L.  R.  A. 
(N.   S.)    428,   129   Am.   St.   Rep.   378, 
69  Atl.  771. 
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§4164.  —Liabilities  based  upon  tort.  Whether  a  constitutional 
or  statutory  provision  imposing  individual  liability  upon  stockholders 
includes  liabilities  of  the  corporation  arising  out  of  a  tort  is  not  al- 
ways clear,  and,  in  construing  some  of  the  terms  used,  the  courts  have 
differed.  It  seems  very  clear  that  the  term  "contracts,"  used  in  such 
a  statute,  cannot  be  held  to  include  liabilities  arising  out  of  tort. 
Some  of  the  courts  have  held  that  a  statute  making  stockholders  liable 
for  "debts"  of  the  corporation,  is  intended  to  apply  to  such  obliga- 
tions only  as  arise  on  express  or  implied  contracts  growing  out  of 
dealtogs  between  the  corporation  and  other  corporations  or  individ- 
uals where  the  financial  condition  of  the  corporation  would  or  might 
be  the  foundation  of  credit,  and  that  it  does  not  render  stockholders 
liable  for  an  unliquidated  claim  for  damages  for  a  tort  committed  by 
the  officers  or  agents  of  the  corporation,^^  even  though  the  tort  might 
have  been  waived,  and  an  action  ex  contractu  maintained  against  the 
corporation.*^  And  it  has  been  held  that  the  term  "demand"  in 
such  a  statute  does  not  include  a  claim  for  unliquidated  damages  for 
tort.**  Further  than  this,  it  has  been  held  that  a  judgment  recovered 
against  the  corporation  for  a  tort  is  not  such  a  "debt"  as  is  con- 
templated by  the  statutes.** 

Other  courts  have  construed  the  word  "debts"  or  "indebtedness" 
more  broadly,  and  have  held  that  it  includes  any  just  demand  against 
the  corporation,  although  the  demand  may  be  for  unliquidated  dam- 
ages for  a  tort,  as  for  infringement  of  -a  patent.**  It  has  even  been 
held  that  the  words  "debts  contracted"  in  such  a  statute  mean,  not 
only  debts  in  the  strict  legal  sense,  but  any  liabilities  incurred  by  the 
corporation,  although  the  liability  may  be  for  unliquidated  damages 

Bl  United  States.     Brown  v.  Trail,  Misc.  431,  52  N.  Y.  Supp.  19^  (under 

S9  Fed.  641.  section   54   of    the   New   York   Stock 

Massacliusetts.     Child  v.  Boston  &  Corporation  Law);   Heacock  v.  Sher- 

F.  Iron  Works,  137  Mass.  516,  50  Am.  man,  14  Wend.  58. 

Eep.    328;    Proprietors    of    MiU   Dam  52  Bohn  v.  Brown,  33  Micli.  257;  Ca- 

I'oundry  v.  Hovey,  21  Pick.  417.  ble  v.  McCune,   26   Mo.  871,   72   Am. 

Michigan.    Bohn  v.  Brown,  33  Mich.  Dec.    214 ;    Heacock    v.    Sherman,    14 

257.  Wend.  (N.  Y.)  58. 

Missouri.     Cable   v.   Gaty,   34   Mo.  53  Heacock   v.    Sherman,  14   Wend. 

573;  Cable  v.  McCune,  26  Mo.  371,  72  (N.  Y.)  58. 

Am.  Dec.  214.  54  Brown    v.    Trail,    89    Fed.    641; 

Nebraska.     Doolittle   v.   Marsh,   11  Bohn  v.  Brown,  33  Mich.  257. 

Neb.  243,  9  N.  W.  54.  55  Carver  v.   Braintree   Mfg.   Co.,  2 

New  Hampshire.     See   Hub   Const.  Story  432,  Fed.  Cas.  No.  2,485.     See 

Co.  V.  New  England  Breeders'  Club,  also   Eider   v.   Fritchey,   49    Ohio   St. 

76  N.  H.  289,  82  Atl.  164.  285, 15  L.  E.  A.  513,  30  N.  E.  692. 

New  York,     Doyle   v.  Kimball,   23 
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for  a  tort.^®  It  has  also  been  held  that  a  provision  making  stock- 
holders liable  for  "dues"  from  the  corporation  renders  them  liable 
for  an  unliquidated  claim  for  damages  for  a  tort,*''  or  for  a  judgment 
recovered  against  the  corporation  for  a  tort,*'  especially  when  the 
liaibility  extends  only  to  the  amount  remaining  unpaid  on  the  shares,*' 
and  that  the  word  "debt"  or  "indebtedness"  in  a  statute  imposing 
liability  upon  stockholders  includes  a  judgment  recovered  against  the 
corporation  for  a  tort.^  A  stockholder  is  liable  for  the  torts  of  the 
corporation  under  a  statute  making  stockholders  individually  liable 
"for  all  acts  of  and  contracts  made  by"  the  company.*^  And  a  pro- 
vision making  stockholders  liable  for  the  "debts  and  liabilities"  of 
the  corporation  includes  a  liability  for  a  tort,®^  or  a  judgment  based 
on  a  tort,  especially  when  the  liability  extends  only  to  the  amount  un- 
paid on  the  stock.®* 

§4165.  — Liabilities  arising  out  of  contract.  The  term  "debts" 
in  a  statute  imposing  liability  on  the  stockholders  for  the  debts  of 
the  corporation  is  not  used  in  the  technical  sense,  so  as  to  be  limited 
to  such  demands  as  will  sustain  a  common-law  action  of  debt,  but 


B6  Carver  v.  Braintree  Mfg.  Co.,  8 
Story  432,  Fed.  Ca^.  No.  2,485. 

57  Rider  v.  Fritchey,  49  Ohio  St. 
285,  15  L.  E.  A.  513,  30  N.  E.  692; 
Flenniken  v.  Marshall,  43  S.  C.  80,  28 
L.  R.  A.  402,  20  S.  E.  788. 

B8  Henley  v.  Myers,  76  Kan.  723, 
17  L.  E.  A.  (N.  S.)  779,  93  Pac.  168, 
on  rehearing  76  Kan.  736,  93  Pac. 
173.  See  alsa  Douglass  v.  Loftus,  85 
Kan.  720,  L.  E.  A.  1915  B  797,  Ann. 
Cas.  1913  A  378,  119  Pac.'  74. 

59  Eogers  v.  Stag  Min.  Co.,  185  Mo. 
App.  659. 

60  Powell  V.  Oregonian  Ry.  Co.,  38 
Fed.  187,  36  Fed.  726;  Henley  v. 
Myers,  76  Kan.  723,  17  L.  R.  A.  (N. 
S.)  779,  93  Pac.  168,  on  rehearing  76 
Kan.  736,  93  Pac.  173.  See  also  Child 
V.  Boston  &  F.  Iron  Works,  137  Mass. 
516,  50  Am.  Rep.  328;  Frost  v.  St. 
Paul  Banking  &  Investment  Co.,  57 
Minn.  325,  59  N.  W.  308. 

The  obligation  arising  on  the  im- 
plied contract  of  a  corporation  to  pay 
for   cool   wrongfully  mined   from  the 


property  of  another  is  a  "debt  un- 
paid" within  the  meaning  of  a  pro- 
vision authorizing  suits  against  the 
stockholders  of  a  corporation  which' 
is  dissolved  leaving  debts  unpaid. 
Abernathy  v.  Loftus,  95  Kan.  87,  147 
Pac.  818. 

61  Kelly  V.  Clark,  21  Mont.  291,  42 
L.  R.  A.  621,  69  Ain.  St.  Rep.  668,  53 
Pac.  959. 

62  Lininger  v.  Botsf  ord,  32  Cal.  App. 
386,  163  Pac.  63;  Buttuer  v.  Adams, 
236  Fed.  105  (under  the  laws  of  Cali- 
fornia) . 

The  liability  extends  to  a  claim  for 
damages  for  personal  injuries.  Lin- 
inger v.  Botsford,  32  Cal.  App.  386, 
163  Pac.  63. 

Where  the  tort  is  of  a  maritime  na- 
ture, a  court  Off  admiralty  has  juris- 
diction of  a  libel  in  personam  against 
the  stockholders  to  enforce  their  indi- 
vidual liability  in  respect  to  it.  Butt- 
ner.v.  Adams,  236  Fed.  105. 

63  Cohen  v.  Toy  Gun  Mfg.  Co.,  172 
111:  App.  330. 
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includes  a  claim  for  unliquidated  damages  arising  out  of  a  breach  of 
contract,  express  or  implied.**  "The  word  'dues'  is  one  of  general 
significance,  which  covers  all  contractual  obligations,"**  and  "is 
equivalent  to  debts  or  that  which  is  owing. ' '  ^e 

A  claim  against  a  corporation  for  breach  of  warranty  of  title  on 
a  sale  of  goods  is  a  "debt,"  within  the  meaning  of  such  a  statute.*'' 
And  a  bank's  covenant  of  warranty  in  a  deed  has  been  held  to  be  a 
"contract"  and  an  "engagement"  of  the  bank  within  the  meajiing 
of  the  National  Bank  Act.*' 

A  judgment,  if  based  upon  a  contract  liability,  is  clearly  a  "debt," 
within  the  meaning  of  a  statute  imposing  individual  liability  upon 
stockholders.*^  And  this  is  true  of  a  judgment  recovered  against  the 
corporation  and  others  jointly.™  A  judgment  also  comes  within  the 
term  "contracts,  debts  and  engagements,"''^  and  within  the  term 
"dues."  •'2 

To  render  stockholders  liable  for  a  debt  for  money  borrowed  by 
the  corporation,  it  is  not  necessary  to  show  that  the  money  was  ap- 
plied to  the  use  of  the  corporation.''^ 

Under  a  statute  requiring  every  manufacturing  corporation  to  file 
annually  a  certificate  stating  the  apnount  of  its  capital  stock  actually 
paid  in,  the  value  of  its  real  estate  and  personal  assets,  and  the  amount 
of  its  debts  or  liabilities  on  a  certain  date,  and  providing  that,  if 

,  64  Proprietors  of  Mill  Dam  Foundry  Young,  —  Fla.  — ,  76  So.  869;  Frost  v. 

V.  Hovey,  21  Pick.  (Mass.)  417;  Dry-  St.  Paul  Banking  &  Investment  Co., 

den  V.  Kellogg,  2  Mo.  App.  87;  Haynes  57  Minn.  325,  59  N.  W.  308. 

V.  Brown,  36  N.  H.  545.  Where    the   liability   attaches    only 

65  Ward  V.  Joslin,  186  TJ.  S.  142,  46  to  debts  contracted  while  a  stpck- 
L,,Ed.  1093,  aff'g  105  Fed.  224,  100  holder  holds  the  stock,  and  which  are 
Fed.  676;  Whitman  v.  Oxford  Nat.  payable  within  two  years  after  they 
Bank,  176  U.  S.  559,  44  L.  Ed.  587;  are  contracted,  the  pleader  should  al- 
Anglo-American  Land,  Mortgage  &  lege  the  original  debt,  and  may  not 
Agency  Co.  v.  Lombard,  132  Fed.  721,  rely  on  the  allegation  of  a  judgment 
certiorari  denied  196  TJ.  S.  638,  49  L.  obtained  against  the  corporation. 
Ed.  630  (mem.  dec).  Graeber  v.  Ehrgott,  —  N.  Y.  App.  Div. 

66  Ward  V.  Joslin,  186  TJ.  S.  142,  46  — ,  169  N.  Y.  Supp.  32. 

L.  Ed.  1093,  aff  'g  105  Fed.  224,  100  As  to  judgments  based  upon  tort,  see 

Fed.  676.    See  also  Rogers  v.  Stag  Min.  §  4164,  supra. 

Co.,  185  Mo.  App.  659,  171  S.  W.'676;  70  Frost  v.  St.  Paul  Banking  &  In- 

Eider  v.  Fritehey,  49  Ohio  St.  285,  15  vestment  Co.,  57  Minn.  325,  59  N.  W. 

L.  E.  A.  513,  30  N.  E.  692.  308. 

67  Dryden  v.  Kellogg,  2  Mo.  App.  87.  71  TJniou   Nat.   Bank   of   Omaha   v. 

68  McLean  v.   Moore,  —  Tex.  Civ.  Halley,  19  S.  D.  474,  104  N.  W.  213. 
App.  — ,  145  S.  W.  1074.  72  Hayward  v.  Sencenbaugh,  138  111. 

,^9  See  Porwell  v.  Oregonian  Ey.  Co.,      App.  72. 
B8  Fed.  187,  36  Fed.  726;   Charles  v.  73  Borland  v.  Haven,  37  Fed.  394. 
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any  corporation  shall  fail  to  do  so,  its  stockholders  shall  be  jointly 
and  severally  liable  "for  all  the  debts  of  the  company  then  existing, 
and  for  all  that  shall  be  contracted  before  such  notice  shall  be  given," 
etc.,  failure  to  file  the  required  certificate  does  not  render  stock- 
holders liable  under  a  contract  previously  made  by  the  corporation, 
unless  the  contract  created  a  debt  against  it  at  the  time  it  was  made, 
or,  at  the  least,  before  the  filing  of  the  certificate.  It  does  not  render 
them  liable,  therefore,  under  a  contract  by  the  corporation  to  purchase 
goods,  to  be  delivered  and  paid  for  in  the  future,  where  no  goods 
are  delivered  under  the  contract  until  after  a  certificate  is  filed.''* 

§  4166.  —  Claims  under  ultra  vires  contracts.  Some  courts  have 
held  that  a  statutory  liability  for  corporate  debts  and  contracts  ex- 
tends only  to  such  debts  and  contracts  as  have  been  lawfully  made 
and  incurred  in  the  exercise  of  powers  possessed  by  the  corporation, 
and  does  not  extend  to  ultra  vires  debts  or  contracts,''^  even  though 
the  corpora,tion  itself  might  be  estopped  to  set  up  their  ultra  vires 
character.'"^    But  other  courts  have  held  that  the  stockholders  can- 


74  Wing  V.  Slater,  19  E.  I.  597,  33 
L.  E.  A.  566,  35  Atl.  302.  And  see 
Garrison  v.  Howe,  17  N.  Y.  458. 

76Leighton  v.  Knapp,  115  N.  Y. 
Supp.  1040. 

A  provision  that  "dues  from  cor- 
porations"  shall  be  secured  by  indi- 
vidiial  liability  of  the  stockholders, 
imposes  the  liability  "only  in  respect 
of  corporate  indebtedness  lawfully  in- 
curred, that  is  to  say,  in  respect  of 
dues  resulting  in  regular  course  of 
business  and  in  the  exercise  of  powers 
possessed,"  and  does  not  impose  such 
liability  in  respect  to  an  ultra  vires 
contract.  Ward  v.  Joslin,  186  TJ.  S. 
142,  46  L.  Ed.  1093,  aff'g  105  Fed.  224, 
100  Fed.  676. 

A  statute  making  stockholders  lia- 
ble "for  all  contracts,  debts  and  en- 
gagements" of  the  eorporatiom  ap- 
plies only  to  siuch  debts,  contracts  and 
engagements  as  have  been  duly  con- 
tiaeted  by  the  corporation  in  the  or- 
dinary course  of  its  business,  and  are 
not  ultra  vires  in  their  nature.  Assets 
Realization  Co.  v.  Howar^l,  70  N.  Y. 
Misc.  651,  127  N.  Y.  Supp.  798,  judg- 


ment aff'd  152  N.  Y.  App.  Div.  900, 
136  N.  Y.  Supp.  1130,  211  N.  Y.  430, 
105  N.  E.  680. 

Under  a  statute  making  stockhold- 
ers liable  to  the  amount  of  their 
stock  "for  all  debts  contracted  by" 
the  corporation,  they  cannot  be  held 
liable  on  an  indebtedness  which  the 
corporation  had  no  right  to  incur. 
Leighton  v.  Leighton  Lea  Ass'n,  74 
N.  T.  Misc.  229,  131  N.  Y.  Supp.  561. 
See  also  Id.  146  N.  Y.  App.  Div.  255, 
130  N.  Y.  Supp.  935.      ■ 

In  Leighton  v.  Leighton  Lea  Ass'n, 
62  N.  Y.  Misc.  73,  114  N.  Y.  Supp.  918, 
it  was  held  that  stockholders  who  had 
actively  promoted  the  making  of  the 
contracts  out  of  which  the  indebted- 
ness arose  thereby  ratified  the  act 
of  the  corporation  in  incurring  the  in- 
debtedness, and  could  not  set  up  ultra 
vires  in  order  to  escape  liability. 

76  Ward  v.  Joslin,  186  U.  S.  142,  46 
L.  Ed.  1093,  aff'g  105  Fed.  224,  100 
Fed.  676. 

As  to  the  estoppel  of  the  corpora- 
tion, see  Chap.  37,  supra. 
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not  escape  liability  on  the  ground  that  the  debt  or  contract  in  question 
was  ultra  vires,  where  it  does  not  appear  that  the  creditors  seeking 
to  enforce  it  knew  of  that  fact,'"  especially  where  the  stockholders 
have  knowingly  profited  by  the  ultra  vires  transaction.'* 

Whether  a  corporation  which  has  made  an  ultra  vires  purchase  of 
or  subscription  for  stock  in  another  corporation  can  be  held  liable  as 
a  stockholder  is  considered  in  a  subsequent  section.''* 

§4167.  — Statutes  imposinif  liability  for  special  debts  only — In 
general.  In  some  jurisdictions  there  are,  or  have  been,  statutes 
imposing  individual  liability  upon  stockholders  of  corporations,  or 
of  corporations  of  a  particular  class,  not  for  all  debts  of  the  corpora- 
tion, but  for  certain  special  debts  only ;  and  in  order  that  a  creditor  of 
a  corporation  may  hold  a  stockholder  liable  under  such  a  statute,  he 
must  show  affirmatively  that  his  demand' is  within  the  terms  of  the 
statute.*"  If  he  has  recovered  a  judgment  against  the  corporation, 
he  must  show  that  it  was  for  a  debt  specified  in  the  statute. *i 

§  4168. Debts  due  laborers,  servants,  clerks,  employees,  etc. 

Thus,  a  charter  or  statutory  provision  sometimes  makes  the  stock- 
holders of  a  corporation  liable  for  debts  due  from  the  corporation  to 
laborers,  servants,  apprentices,  clerksj  employees,  etc.**    Under  such 

T7  Connecticut   Eiver  Sav.  Bank   v.  and  another  claim  for  which  the  stock- 

Fiske,  60  N.  H.  363.  holders  are  not  liable  are  joined  in  one 

TS  Stockholders    of    a    bank    which,  action    against    the    corporatiom,    and 

with   their   knowledge,  has  organized  included  in  a  single  judgment  against 

and  controlled  branch  banks,  and  has  it,  will  not  prevent  a  recovery  against 

provided    capital    for    them,    elected  the  stockholder  for  the  amount  due  for 

their     of&cers,     and     absorbed     their  services,    where    the    jury   finds    that 

profits,  cannot  set  up  that  the  estab-  amount  specially  in  answer  to  interro- 

lishment  of  such  branches  was  ultra  gatories.     Card  v.  Groesbeck,  140  N. 

vires.     Kipp   v.  Miller,  47   Colo.  598,  Y.  App.  Div.  30,  124  N.  Y.  Supp.  372, 

135  Am.  St.  Eep.  236,  108  Pac.  164.  aff'd  204  N.  Y.  301,  97  N.  E.  728. 

Knowledge  on  the  part  of  the  stock-  82  Card  v.  Groesbeck,  204  N.  Y.  301, 

holders  will   be   presumed   from  long  97  N.  E.  728,  modifying  judgment  140 

acquiescence  with   ample   opportunity  N.  Y.  App.  Div.  30,  124  N.  Y.  Supp. 

to  obtain  it.     Kipp  v.  Miller,  47  Colo.  372. 

598,  135  Am.  St.  Eep.   236,  108  Pac.  Such  a  statute  extends  to  debts  due 

164.  for  labor  performed  in  •other   states. 

79  See  §  4189,  infra.  Clokus  v.  Hollister  Min.  Co.,  92  Wis. 

80  See  the  ca^es  specifically  cited  in  325,  66  N.  W.  398. 

the  foUofwing  sections.  In    Michigan    the    stockholders   are 

81  Conant  v.  Van  Schaick,  24  Barb.  made  individually  liable  for  all  labor 
(N.  Y.)  87.  performed  for  the  corporation.     Shur- 

The    fact   that   claims   for   services      low  v.  Lewis,'  170  Mich.  493,  41  L.  E. 
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a  provision,  of  course,  a  creditor  of  a  corporation  cannot  collect  his 
demand  from  the  stockholders  unless  he  shows  that  it  is  such  a  de- 
meind  as  to  come  within  the  terms  of  the  statute,  and  the  burden  ot 
showing  this  is  upon  him.  A  prcjvisiori  that  the  stockholders  of  a  cor- 
poration "shall  be  individually  liable  for  all  labor  performed  for  such 
"  corporation,' '  imposes  liability  over  and  above  what  may  have  been 
paid  or  may  be  due  for  stock.^* 

The  term  "laborer"  in.  such  a  statute  is  restricted  to  such  persons 
as  do  manual  work,  as  the  section  hands  on  a  railroad,  the  linemen 
of  a  tele^aph  or  telephone  company,  porters  and  other  servants 
doing  manual  work  in  a  store,  drivers,  truckmen,  and  the  like.^*  The 
-term  "servant"  is  broader  than  "laborer."  It  applies,  in  its  broadest 
sense,  not  merely  to  laborers,  or  persons  employed  to  do  manual  work,  ■ 
but  to  any  one  who  is  employed  to  render  personal  services  to  his 
employer,  otherwise  than  in  the  pursuit  of  an  independent  calling, 
and  who,  in  such  service,  remains  under  the  control  and  direction  of 
the  employer.  A  particular  statute,  however,  may  use  the  term  in  a 
narrower  sense.  It  was  said,  speaking  of  the  term  "servant"  in  a 
New  York  case :  ' '  That  term  is  one  in  general  use.  In  common  par- 
lance, it  is  understood  to  relate  and  apply  only  to  a  person  rendering 
service  of  a  subordinate,  but  not  necessarily  of  a  menial,  character 
to  an  employer,  varying  in  its  nature,  according  to  the  business  or 
occupation  in  which  it  is  I'endered,  and  not  to  extend  to  and  include 
every  employee  or  party  who  does  work  for  another.  The  context  in 
which  it  is  used,  in  the  section  referred  to,  being  associated  with 
'laborers'  and  'apprentices,*  indicates  that  it  was  intended  to  apply 
to  a  person  employed  to  devote  his  time,  and  render  his  service  in  the 
performance  of  work,  similar  in  its  general  character  to  that  done  by 
those  employees. "  ^^ 

A  statute  imposing  upon  stockholders  of  a  corporation  liability  for 
debts  due  to  laborers  or  servants  clearly  does  not  apply  to  debts  due 
to  independent  contractors,  as  a  person  who  has  contracted  for  the 
construction  of  part  of  a  railroad,  or  a  person,  who  has  contracted  to 

A.  (N.  S.)  975,  136  N.  W.  484;  Wine-  85  Hill   v.   Spencer,   61   N.   Y.   274; 

man  v.  Fisher,  135  Mich.  604,  98  N.  W.  Coffin  v.  Reynolds,  37  N.  Y.  640;  Chap- 

404.  man  v.  Chumar,  54  Hun  (N.  Y.)   636, 

83  Milroy  v.  Spurr  Mountain  Iron  7  N.  Y.  Supp.  230  ;  Krauser  v.  Ruckel, 
Min.  Co.,  43  Mich.  231,  5  N.  W.  287.  17  Hun  (N.  Y.)  463;  Dean  v.  De  Wolf, 

84  See  Jones  v.  Avery,  50  Mich.  326,  16  Hun  (N.  Y.)  186;  Vincent  v.  Bam- 
15  N.  W.  494;  Peck  v.  Miller,  39  Mich.  ford,  42  How.  Pr.  (N.  Y.)  109; 
594;  Brockway  v.  Innes,  39  Mich.  47,  Sleeper  v.  Goodwin,  67  '^is.  577,  31 
33    Am.    Eep.     348;     Hovey    v.    Ten  N.  W.  335. 

Broeck,  3  Eobt    (N.  Y.)  316. 
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furnish  the  labor  and  services  of  others,  or.  of  teams,  etc.,  for  they  are 
neither  laborers  nor  servants.**  It  has  also  been  held  that  such  a  stat- 
ute does  not  render  stockholders  liable  to  a  general  agent  or  superiii- 
tendent  of  a  mining  or  other  corporation,*''  or  to  a  general  manager 
and  bookkeeper  of  a  manufacturing  company,**  or  to  a  secretary  of  a 
corporation,*^  or  secretary  and  bookkeeper,"  or  an  attorney  employed 
by  a  corporation  on  a  salary  to  render  such  professional  services  as 
may  be  required  of  him.*^ 

A  chief  engineer  or  assistant  chief  engineer  of  a  railroad  company 
is  not  a  laborer,  within  a  statute  imposing  liability  for  debts  due  for 
labor ;  ^  and  a  consulting  engineer,  rendering  professional  services 
as  such  for  a  steamship  company,  is  not  within  a  statute  imposing 
■  upon  stockholders  of  such  a  corporation  liability  for  debts  due  and 
owing  to  laborers  and  operatives.?* 

On  the  other  hand,  it  has  been  held  that  a  statute  imposing  upon 
stockholders  of  a  corporation  liability  for  debts  due  to  laborers  or 
servants  renders  them  liable  for  services  of  a  foreman  of  a  manufac- 


86  Taylor  v.  Manwaring,  48  Mich. 
171,  12  N.  W.  28;  Peck  v.  Miller,  39 
Mich.  594;  Balch  v.  New  York  &  O. 
Midland  E.  Co.,  46  N.  Y.  521;  Aikin 
V.  Wasson,  24  N.  Y.  482;  Gallagher  v. 
Ashby,  26  Barb.  (N.  Y.)  143;  Moyer 
V.  Pennsylvania  Slate  Co.,  71  Pa.  St.  293. 

A  stockholder  is  not  liable,  under 
such  a  statute,  for  money  due  under 
a  contract  with  the  corporation,  by 
which  the  contractor  was  to  carry  on 
certain  quarrying  operations  at  his 
own  expense,  and  for  a  term  of  years, 
in  a  quarry  owned  by  the  corporation, 
and  deliver  rock  to  the  corporation  a;t 
certain  rates.  Taylor  v.  Manwaring, 
48  Mich.  171,  12  N.  W.  28. 

A  statute  making  stockholders  of  a 
corporation  •  liable  for  debts  due  and 
owing  to  any  of  its  laborrers  or  serv- 
ants for  services  performed  for  the 
corporation  applies  only  to  the  imme- 
diate servants  of  the  corporation,  and 
does  not  render  stockholders  of  a  rail- 
road company  liable  for  labor  per- 
formed by  laborers  employed  by  con- 
tractors in  "the  construction  of  its  road. 
Gallagher  v.  Ashby,  26  Barb.  ,(N,  Y.) 
143. 


87  Hill  V.  Spencer,  61  N.  Y.  274; 
Kineaid  v.  Dwinelle,  59  N.  Y.  548; 
Krauser  v.  Euckel,  17  Hun  (N.  Y.) 
463;  Dean  v.  De  Wolf,  16  Hun  (N.  Y.) 
186.  See  also  Cocking  v.  Ward  (Tenn. 
Ch.  App.),  48  S.  W.  ,287.  Compare 
Vincent  v.  Bamford,  42  How.  Pr.  (N. 
Y.)  109. 

88  Wakefield  v.  Fargo,  90  N.  Y.  213. 
A  mere  bookkeeper,  however,  would 

undoubtedly  be  within  the  statute  as 
a  servant,  if  not  as  a  laborer.  See 
infra,  this  section,  note  3. 

89  Coffin  V.  Reynolds,  37  N.  Y.  640; 
Viele  V.  Wells,  9  Abb.  N.  Cas.  (N.  Y.) 
277.  Compare  Bichardson  v.  Abend- 
roth,  43  Barb.  (N.  Y.)  162. 

90  Viele  V.  Wells,  9  Abb.  N.  Cas. 
(N.  Y.)  277. 

91Bristor  v.  Smith,  158  N.  Y.  157, 
53  N.  E.  42,  29  N.  Y.  App.  Div.  624, 
52  N.  Y.  Supp.  1138;  Bristor  v.  Kretz, 
22  N.  Y.  Miste.  55,  49  N.  Y.  Supp.  404. 

92  Brockway  v.  Innes,  39  Mich.  47, 
33  Am.  Eep.  348. 

93  Ericsson  v.  Brown,  38  Barb.  (N. 
Y.)  390. 


7216 


Ch.  56]  Stock  and  Stookholdebs  [§  4168 

turing  company,  although  he  may  perform  no  manual  labor ;  ^*  for 
the  services  of  a  civil  engineer  and  rodpian  of  a  railroad  company,*^ 
or  of  a  civil  engineer  and  travdiaig,  agent,,  employed  at  a  fixed 
salary ; '®  or  of  an  employee  of  a  mining  company,  whose  duties  are 
to  instruct  new  men  employed  to  work,  to  act  as  superintendent  in 
the  absence  of  the  regular  superintendent,  and  to  work  with  the  men 
when  the  superintendent  is  presents  *''  or  of  a  reiporter  employed  by  a 
newspaper  company,  or  a  city  or  assistant  editor,  not  being  also  an  of- 
ficer of  the  company ;  '*  or  of  one  employed  as  an  overseer  and  book- 
keeper, and  "man  of  all  work"  of  a  mining  and  manufacturing  com- 
pany ;  ^  or  of  one  employed  by  a  manufacturing  company  to  act  as 
foreman,  help  to  manufacture  stone,  keep  time  of  the  hands,  solicit 
orders,  and  to  do  whatever  else  may  be. required  of  him  by  the  super- 
intendent.^ 

A  bookkeeper  is  not  a  laborer,  within  the  meaning  of  such  a 
statute  ■ "  but  he  is  a  servant,*  unless  he  is  also  an  officer  of  the  cor- 
poration,* and  he  is  also  an  employee;'' 

A  traveling  salesman  employed  by  a  manufacturing  company  is 
not  a  laborer,  within  the  meaning  of  a  statute  imposing  liability  for 
labor  debts,^  although  he  may  be  within  a  statute  imposing  liability 
for  debts  due  to  servants  as  well  as  laborers.''  A  traveling  salesman 
who  spends  about  half  of  his  time  on  the  road,  selling  goods  and  col- 
lecting, and  the  rest  of  his  time  at  the  company's  place  of  business, 
shipping  and  receiving  goods,  and  making  sales  and  collections  in 
the  city,  is  a  clerk,  within  the  meaning  of  a  statute  making  stock- 

94  Sleeper  v.  Goodwin,  67  Wis.  577,  BFdrnum    v.    HaTrison,'   167   N.   Y. 

31  N.  W.  335.  App.  Div.'  704,  152  N.  T.  Supp.  835, 

96Conant  v.  Van  Schaick,  24  Barb.  afC'd  218  N.  T.  672,  113  N.  E.  1055; 

(N.  T.)87.    •  Id.-,83  N.  Y.  Misc.  424,  145  N.  Y.  Supp. 

96  Williamson     v.     Wadsworth,     49  36. 

Barb.  (N.  Y.)  294.  "Nor  does  the  fact  that,  as  an  in- 

97  Vincent  v.  Bamford,  42  How.  Pr.  cident  to  his  ordinary  subordinate  po- 
(N.  Y.)  109.  sition,  he  is  at  times  Called  upon,  in 

98  Harris  v.  Norvell,  1  Abb.  N.  Cas.  the  absence  of  several  superiors,  to 
(N.  Y.)   127.  answer     inquiries     in     the     ordinary 

99Hovey    v.    Ten    Broeek,    3    Bobt.  course  of  business,  remove  him  from 

(N.  Y.)  316.  the   class   of   employees   and   promote 

1  Sohrt  V.  Medberry,  29  Hun  (N.  Y.)  him  to  that  of  an  official. ' '  Farnum 
39.  V.  Harrison,  167  N.  Y.  App.  Div.  704, 

2  Sherman  v.  Herbert,  2  N.  Y.  City  152  N.  Y.  Svipp.  835,  aff'd  218  N.  Y. 
Ot.  314.  672,  113  N.  E.  1055. 

3  Chapman  v.  Chumar,  54  Hun  (N.  « Jones  v.  Avery,  50  Mich.  326,  15 
Y.)  636,  7  N.  Y.  Supp.  230.  N.  W.  494. 

4  See  notes  87-90,  supra,  and  cases  7  See  Williamson  v.  Wadsworth,  49 
there  cited.  Barb.  (N.  Y.)  294. 
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holders  liable  for  money  due  "laborers,  servants,  clerks,  and  opera- 
tives."* An  attorney  employed  by  a  corporation  on  a  salary  is  not 
an  "employee,"  within  the  meaning  of  the  New  York  statute  mak- 
ing stockholders  of  a  corporation  personally  liable  for  debts  due 
"any  of  its  laborers,  servants,  or  employees  other  than  contractors," 
for  services  performed  by  them  for  the  corporation.^  The  work  of  a 
"boss"  of  a  gang  of  miners  is  within  a  statute  making  the  stock- 
holders of  a  mining  company  liable  for  debts  due  to  "miners,  quarry- 
men,  and  other  laborers  employed  by  said  companies."^"  A  charter 
provision  making  stockholders  liable  for  debts:  due  mechanics,  work- 
men, and  laborers  employed  by  the  company  does  not  make  them 
liable  for  a  claim  against  the  coinpany  for  repairing  a  wagon  be- 
longing to  it  by  a  wagon  maker  who  is  in  business  6n  his  own  aec,ount, 
and  repairs  wagons  for  the  public  generally,  as  he  is  neither  a  laborer 
nor  a  mechanic,  within  the  meaning  of  the  provision.^^  A  corporation 
aggregate,  it  has  been  held,  cannot  be  an  "employee"  of  another 
corporation,  within  the  meaning  of  a  statute  making  stockholders  of 
a  mining  or  manufacturing  corporation  liable  for  ' '  all  debts  due  and 
owing  laborers,  servants,  apprentices,  and  employees  for  services 
rendered  such  corporation. ' '  ^^ 

Under  a  statute  making  the  stockholders  individually  liable,  in 
addition  to  the  liability  of  ,the  corporation,  for  the  wages  of  servants 
and  employees  of  the  corporation,  an  employee  does  not  waive  his 
rights  against  individual  stockholders  by  taking  a  note  from  the  cor- 
poration for  the  amount  due  him,  or  by  obtaining  a  judgment  against 
the  corporation  on  the  note,  and  receiving  a  pro  rata  payment  there- 
on out  of  the  assets  of  the  company.^' 

§4169. Debts  due  for    materials,    supplies,    etc.     Statutes 

sometimes  make  stockholders  liable  individually  for  debts  due  from 
the  corporation  for  materials,  machinery,  supplies,  etc.,  furnished  it. 
It  has  been  held  that  a  provision  that  stockholders  of  a  corporation 
shall  be  liable  "for  debts  due  to  miners,  quarrymen  and  other  labor- 
ers employed  by  such  company  and  for  machinery,  provisions,  mer- 
chandise, country  produce  and  materials  furnished  for"  it,  applies 

8  Hand  v.  Cole,  88  Tenn.  400,  7  L.  ^^  Moyer  v.  Pennsylvania  Slate  Co., 
E.  A.  96,  12  S.  W.  922.                                  71  Pa.  St.  293., 

9  Bristor  v.   Smith,   158  N.  Y.  157,  12  Dukes  v.  Love,  97  Ind.  341. 

53  N.  E.  42,  29  N.  Y.  App.  Div.  624,  52  13  Jackson  v.  Meek,  87  Tenn.  69,  10 

N.  Y.  Supp.  1138;  Bristor  v.  Kretz,  Am.  St.  Rep.  620,  9  S.  "W.  225.  See 
22  N.  Y.  Misc.  55,  49  N.  Y.  Supp.  404.      also  §  4257,  infra. 

10  Thomas   V.   Bevana,  2  Luz.  Leg. 
Obs.  (Pa.)  99. 
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only  in,  the  ease  of  an  ordinary  sale  and  delivery  to  the  company  in 
the  course  of  its  usual  business.^*  Such  a  provision  applies  to  debts 
due, by  a  corporation  foi-  goods  furnished  to  miners  employed  by  it  on 
its  orders.  ^^  Under  a  statute  incorporating  a  manufacturing  com- 
pany, and  providing  that  its  stockholders  should  be  individually  liable 
"for  debts  due  mechanics,  workmen,  and  laborers,  employed  by  said 
company,  and  for  materials  furnished,"  it  was  held  that  the  word 
"materials"  referred  only  to  such  as  formed  part  of  the  products  of 
the  company.^®  "Where  goods  are  sold  to  a  corporation  under  a  con- 
tract by  which  an  accounting  is  to  be  had  on  each  pay  day,  and  accept- 
ances are  to  be  given  for  the  amount  found  due,  a  judgment  on  an 
acceptance  so  given  is  for  goods  sold,  within  the  meaning  of  a  statute 
providing  that,  after  the  return  unsatisfied  of  an  execution  against 
a  corporation  on  such  a  judgment,  the  stockholders  shall  be  liable 
thereon.^'' 

§  4170. Liability  for  taxes.     Statutes  sometimes  impose  upon 

the  stockholders  of  a  corporation  individual  liability  for  taxes.  Under 
a  statute  imposing  a  tax  upon  the  gross  earnings  of  "every"  cor- 
poration, or  corporation  of  a  particular  class,  and  providing  that 
the  stockholders  of  every  such  corporation  shall  be  personally  liable 
for  the  tax,  and  for  the  penalty  imposed  for  nonpayment  thereof, 
stockholders  of  a  corporation  coming  within  the  statute  are  personally 
liable  for  the  tax  and  for  its  nonpayment,  although  the  charter  of  the 
corporation  may  exempt  stockholders  from  personal  liability  for  its 
debts." 

§4171. Deposits  in  banks,  etc.     Stockholders  in  banks  are 

sometimes  made  personally  liable  to  depositors  for  ail  moneys  de- 
posited in  the  bank.19  The  word  "depositors"  in  such  a  statute  is  to 
be  given  its  ordinary  meaning  in  the  business  of  banking. ''''  It  in- 
cludes holders   of  certificates  of  deposit,  provided  they  represent 

14 "Weiss  V.  Mauch  Chunk  Iron  Co.,  19 Civ.  Code  1910,, §2270;  Crawford 

58  Pa.  St.  295.  v.  Swicord,  —  Ga.  — ,  94  S.  E.  1025, 

15  Beading   Industrial   Mfg^    Co.    v.  rev'g   judgment   20   Ga.   App.   35,   92 
GraefE,  64  Pa.  St.  395.       '  S.  E.  394;  Alexander  v.  Dever,  —  Ga. 

16  Meyer  v.  Pennsylvania  Slate  Co.,  App.  — ,  95  S.  E.  756.     Laws  1914,  c. 
71  Pa.  St.  293.  124,  §  59;     Pate  v.  Bank  of  Newton, 

IV  Kirkpatriek     v.     Mehalitch,     113  116  Miss.  666,  77  So.  601. 

Mich.  631,  71  N.  "W.  1077.  20  Wedemeyer     v.     Hindelang,     161 

18  Anderson  v.  Com.,  18  Gratt.  (Va.)  Mieh.  600,  126  N.  W.  708. 
295. 
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money  actually  deposited  in  the  bank,**^  but  not  otherwise.^*  A  pro- 
vision imposing  liability  upon  the  stockholders  of  banks  "for  the 
benefit  of  the  depositors  of  said  bank, ' '  cannot  be  extended  to  include 
those  who  are  not  depositors,  but  only  creditors  of  the  institution  for 
merchandise  sold  to  it.'*'  Nor  can  stockholders  be  considered  as  de- 
positors to  the  amount  of  the  surplusrof  the  bank  at  the  time  it  closed 
its  doors.**  Under  a  provision  making  stockholders  of  a  bank  person- 
ally liable  for  all  funds  deposited  ' '  as  savings,  and  in  trust  with  said 
eorporationj'"  they  are  not  liable  for  ordinary  deposits,  but  only  for 
savings  deposits.** 

Stockholders  in  banks  are  sometimes  made  personally  liable  for 
public  funds  deposited  in  the  bank  which  it  fails  to  repay  on  demand.** 


81  Lamar  v.  Taylor,  141  Ga.  227,  80 
SI.  E.  1085;  J.  H.  Wilkes  &  Co.  v.  Ar- 
thur, 91  S.  C.  163,  74  S.  E.  361. 

22  "Where  a  bank  gives  its  eertifioate 
of  deposit  to  another  bank,-  and  in 
consideration  thereof  is  allowed  to 
draw  on  the  payee  bank  for  the  same 
amount,  and  it  draws  in  excess  o^ 
siich  amount,  and  gives  another  cer- 
tificate of  deposit  for  the  excess,  the 
certificates  are  not  entitled  to  a  divi- 
dend of  moneys  collected  by  the  re- 
ceiver of  the  former  bank  from  its 
stockholders,  under  a  statute  making 
stockholders  of  banjis  liable  to  de- 
positors to  the  amount  of  their  stock, 
for  the  transaction  resulting  in  the 
issue  of  the  certificates  is  not  a  de- 
posit. State  Sav.  Bank  v.  T'oster,  118 
Mich.  268,  42  L.*E.  A.  404,  76  N.  W. 
499. 

23  Norris  Safe  &  Lock  Co.  v.  Weaver, 
81  Ore.  670,  160  Pae.  807. 

24  They  are  not  creditors  of  the 
bank  to  the  amount  of  such  surplus. 
Wedemeyer  v.  Hindelang,  161  Mich. 
600,  126  N.  W.  708. 

2B  Bromley  v.  Goodwin,  95  111.  118. 

26Kirby's  Dig.  Ark.  §  1990,  pro- 
vides that  "collectors  of  taxes, 
coTinty  treasurers  and  treasurers  of 
cities  and  incorporated  towns  may  de- 
posit thfe  public  fuilds  ill  their  cus- 
tody in  .incorporated  banks  for  safe'! 
keeping;  and  the  said  ofScers  and  the 


sureties  on  their  official  bonds,  the 
bank  and  the  stockholders  of  the  bank, 
shall  be  liable  for  all  funds  that  such 
bank  on  demand  shall  fail  to  pay  to 
the  person  entitled  to  receive  the 
same. ' '  Johnson  v.  Wallace,  123  Ark. 
74,  184  S.  W.  835;  Steed  v.  Henry,  120 
Ark.  583,  180  S.  W.  508;  Black  v. 
Special  School  Dist  No.  2,  116  Ark. 
472,  173.  S.  W.  846,  1104;  Bank  of 
Midland  v.  Harris,  114  Ark.  344,  Ann. 
Cas.  1916  B  1255,  170  S.  W.  67;  War- 
ren v.  Nix,  97  Ark.  374,  135  S.  W. 
896. 

Only  the  treasurers  and  collectors 
named  therein  can  have  the  benefit  of 
this  provision,  and  the  stockholders 
are  liable  only  for  deposits  made  for 
the  benefit  of  such  officials.  But  a 
deposit  by  the  oflScers  of  a  school 
district  is  for  the  benefit  of  the  county 
treasurer,  within  this  rule,  since  he  is 
the  legal  custodian  of  the  school  funds. 
Black  V.  Special  School  Dist.  No.  2, 
116  Ark.  472,  173  S.  W.  846,  1104. 

A  liability  under  this  provision 
which  had  become  fixed  by  the  failure 
to  pay  over  a  deposit  before  the  tak- 
ing effect  of  Acts  1913,  No.  113,  im- 
posing a  double  liability  upon  stock- 
holders of  banks  generally,  was  not 
affected  by  that  act.  Black  v.  Spe- 
ci?,l  School  Dist.  No.  2,  116  Ark.  472,' 
m  S.  Vf.  846,  1104.       -'  .  /. 

Acts  1909,  No.  196,  §4,  containing 
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§  4172.  —  Liability  dependent  upon  maturity  of  debt  or  time  of 
brin^^ii^  suit  against  corporation.  The  statute  imposing  the  lia- 
bility may  restrict  it  to  such  debts  as  shall  be  payable  within,  a 
certain  time  after  they  are  contracted,  or  to  debts  upon  which  a  suit 
shall  be  brought  against  the  corporation  within  a  certain  time  after 
they  become  due,  etc.  And,  of  course,  in  order  that  a  stockholder 
m;ay  be  held  liable,  the  case  must  be  brought  within  the  statute.^'' 
But  a  statutory  provision  limiting  the  liability  to  debts  payable  within 
a  specified  time  after  they  were  contracted  is  invalid  where  the  con- 
stitution provides  that  the  stockholders  of  a  corporation  shall  be 
liable  to  the  amount  of  their  shares  "for  all  its  debts  and  liabilities 
of  every  kind."^* 


a  (similar  provision  with  respect  to  de- 
posits of  public  funds  in  Logan 
county  was  not  repealed  by  Acts  1913, 
No.  113,  imposing  a  double  liability 
upon  stockholders  in  banks  generally. 
Eobe'tts  V.  State,  116  Ark.  410,  172 
S.  W.  1039.  Nor  was  Act  No.  113  of 
Acts  of  1905,  containing  a  similar  pro- 
vision with  respect  to  deposits  of  pub- 
lie  funds  in  Carroll,  Benton  and  White 
counties.  Steed  v.  Henry,  120  Ark. 
583,  180  S.  W.  508. 

27  United  States.  Cox  v.  Gould,  4 
Blatchf.  341,  Fed.  Cas.  No.  3,301. 

Missouri.  Adamson  v.  Davis,  47  Mo. 
268;  Dryden  v.  Kellogg,  2  Mo.  App. 
87. 

New  York.  Hardman  v.  Sage,  124 
N.  T.  25,  26  N.  E.  354;  Graeber  v. 
Ehrgott,  —  App.  Div.  — ,  169  N.  Y. 
Supp.  32;  Ford  v.  Chase,  118  App.  Div. 
605,  103  N.  Y.  Supp.  30,  aff'd  189  N.  Y. 
504,  81  N.  E.  1164;  Dean  v.  Mace,  19 
Hun  391;  Assets  Realization  Co.  v. 
Howard,  70  Misc.  651, 127  N.  Y.  Supp. 
798,  judgment  afE'd  152  App.  Div. 
900,  136  N.  Y.  Supp.  1130,  211  N.  Y. 
430,  105  N.  E.  680;  Leighton  v.  Leigh- 
ton  Lea  Ass'n,  62  Misc.  73,  114  N.  Y. 
Supp.  918;  Id.  122  N.  Y.  Supp.  139; 
Barnes  v.  Arnold,  23  Misc..  197,  51  N. 
Y.Supp.  1109,  afE'd  45  App.  Div.  314, 
61  N.  Y.  Supp.  85,  169  N.  •  Y.  611,  62 
N,  E.  1093;  GofE  v.  Whitney,  2  City  Ct. 
256;    Hill   v.    Conkling,    7   Daly   397; 


Mclntyre  v.  Strong,  63  How.  Pr.  43; 
Hovey  v.  Ten  Broeok,  3  Eobt.  316. 

South  Carolina.  Hall  v.  Klinck,  25 
S.  C.  348,  60  Am.  Eep.  505. 

Wisconsin.  Harrod  v.  Hamer,  32 
Wis.  162. 

Where  the  limitation  is  two  years, 
the  complaint  must  allege  that  the 
debt  was  payable  within  two  years 
after  it  was  contracted,  and  that 
action  for  its  collection  was  brought 
within  two  years  after  it  became  due 
since  these  are  conditions  precedent 
to  the  liability.  Graeber  v.  Ehrgott,  — 
N.  Y.  App.  Div.  — ,  169  N.  Y .'  Supp.  32. 

Under  a  statute  making  stockhold- 
ers liable  for  debts  due  and  owing 
laborers,  servants  and  apprentices, 
"which  are  to  be  paid  within  one 
year  from  the  time  the  debt  is  con- 
tracted, and  on  which  a  suit  is 
brought  against  the  company  within 
one  year  after  the  debt  becomes  due," 
a  stockholder  is  liable  for  the  salary 
or  wages  of  a  servant  or  laborer,  pay- 
able by  the  year,  and  for  which  a  suit 
is  brought  against  the  company  within 
a  year  after  they  became  due,  although 
the  employment  was  to  continue  in- 
definitely. Hovey  v.  Ten  Broeek,  3 
Eobt.   (N.  Y.)  316. 

28  Van  Tuyl  v.,  Sullivan,  173  N.  Y. 
App.  Div,  391,  156  N.  Y.  Supp.  309, 
aff'd  217  N.  Y.  691,  112  N.  E-  1078. 
See    also   Smith   v.   Quale,   86   N.   Y. 
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The  purpose  of  such  a  provision  is  to  prevent  the  extension  of  a 
credit  to  a  corporation  for  a  longer  period  than  that  specified.*'  It 
has  been  held  that  the  liability  attaches  only  to  such  debts  as,  by  their 
terms,  are  payable  "within  the  time  prescribed,  and  that  it  is  not 
sufficient  that  they  may  be  payable  within  that  time ;  ^  but  there  is 
also  authority  to  the  contrary .^^  It  has  also  been  held  that  the  re- 
striction as  to  the  maturity  of  the  debt  is  limited  to  the  time  within 
which  the  corporation  can  be  held  liable,  and  that  it  does  not  include 
time  during  which  the  debt  existed  prior  to  the  time  when  it  became 
the  debtor.  So  it  has  been  held  that  the  liability  may  be  enforced 
where  the  debt  matures  within  the  prescribed  period  after  the  cor- 
poration assumes  and  agrees  to  pay  it,  though  more  than  that  period 
after  it  was  originally  created.^* 

The  requirement  that  suit  shall  be  brought  against  the  corporation 
within  a  certain  time  will  be  considered  in  a  subsequent  section.^* 

§4173.  — Debts  baired  by  limitation.  Stockholders  cannot  be 
held  liable  for  a  debt  which  has  become  barred  as  against  the  cor- 
poration by  the  statute  of  limitations.**  If  the  liability  imposed  is 
for  debts  of  the  corporation  due  at  the  time  of  its  dissolution,  there 
is  no  liability  for  debts  barred  as  against  the  corporation  at  the  time 
of  its  dissolution  although  the  stockholders  could  not  have  been  sued 
in  respect  to  them  before  that  time,*®  or  although  the.  statute  may  not 
then  have  run  as  againlst  the  stockholders.*® 

Mise.  259,  148  N.  Y.  Supp.  448;  Gause  the   debt  is  contracted."     Dryden  v. 

V.  Boldt,  49  N.  Y.  Misc.  340,  99  N.  Y.  Kellogg,  2  Mo.  App.  87. 

Supp.  442,  aff'd  115  N.  Y.  App.  Div.  32Pord   v.    Chase,    118   N.   Y.   App. 

987,  100  N.  Y.  Supp.  1117.  Div.  605,  103  N.  Y.  Supp.  30,  aft'd  189 

29  Ford   V.    Chase,   118   N.   Y.   App.  N.  Y.  504,  81  N.  E.  1164. 
Div.  605,  103  N.  Y.  Supp.  30,  aff'd  189  33  gee  §  4234,  infra. 

N.  Y.  504,  81  N.  E.  1164.  34Hayward  v.  Sencenbaugh,  141  111. 

30  Assets  Realization  Co.  V.  Howard,  App.  395;  Van  Hook  v.  Whitlock,  3 
70  N.  Y.  Misc.  651,  127  N.  Y.  Supp.      Paige  (N.  Y.)  409. 

798,  judgment   afE'd   152  N.   Y.  App.  35  Tan  Hook  v.  "Whitlock,  3  Paige 

Div.   900,  136  N.  Y.  Supp.  1130,  211  (N.  Y.)  409. 

N.  Y.  430,  105  N.  E.  680.  36  So    where    the    cause    of    actiou 

31  The  liability  is  not  limited  to  against  the  corporation  accrues  on  its 
those  debts  which,  by  their  terms,  are  dissolution  and  the  cause  of  action 
required  to  be  paid  within  the  time  against  the  stockholder  does  not  ac- 
preseribed.  A  claim  for  breach  of  crue  until  a  year  after  dissolution,  and 
warranty,  which  may  be  enforced  at  the  period  of  limitation  as  to  both  is 
any  time,  does  not  come  within  a  pro-  the  same,  a  debt  barred  as  to  the  cor- 
vision  that  no  stockholder  shall  be  poration  cannot  be  enforced  against 
liable  for  any  debt  "which  is  not  to  the  stockholders  although  the  statute 
be  paid  within  one.  year  from  the  time  has  not  run  as  against  them.     Pacific 
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The  statute  of  limitations  furnishes  a  personal  defense  which  may 
be  waived  by  the  person  entitled  to  use  it,  and  for  this  reason  a  stock- 
holder who  has  paid  the  claim  of  a  creditor  and  who  sues  to  recover 
the  amount  so  paid  from  one  who  has  agreed  to  hold  him  harmless 
from  any  debts  or  liabilities  of  the  corporation  for  which  he  may  be 
obligated  as  a  stockholder  need  not  plead  that  the  statute  was  not 
available  as  a  defense  to  such  claim.^'' 

§  4174.  —  Liability  for  interest.  When  a  liability  for  interest  is  a 
debt  against  the  corporation,  it  is  like  any  other  debt,  and  the  stock- 
holders are  liable  therefor,  as  well  as  for  the  principal,  provided,  of 
course,  they  are  not  thereby  held  to  any  greater  liability  in  amount 
than  is.  fixed  by  the  statute.'*  So  the  liability  of  stockholders  on  a 
judgment  against  the  corporation  is  commensurate  with  that. of  the 
corporation,  and  extends  to  interest  on  the  judgment,  provided  the 
extent  of  the  stockholders'  liability  is  not  exceeded.'^    And  where 


Elevator  Co.  v.  Whitbeck,  63  Kan.  102, 
88  Am.  St.  Rep.  229,  64  Pac.  984. 

37  Eva  v.  Andersen,  166  Oal.  420, 
137  Pae.  16. 

38  United  States.  Eichmond  v. 
Irons,  121  U.  S.  27,  30  L.  Ed.  864; 
Whitman  v.  Citizens'  Bank  of  Read- 
ing, 110  Fed.  503. 

Caltfomia.  Wells,  Fargo  &  Co.  v. 
Enright,  127  Cal.  669,  49  L.  E.  A.  647, 
60  Pae.  439 ;  Knowles  v.  Sandercoek, 
107  Cal.  629,  40  Pae.  1047. 

Ck)lorad.o.  Zang  v.  Wyant,  25  Colo. 
551,  71  Am.  St.  Eep.  145,  56  Pae.  565. 

Georgia.  Lamar  v.  Taylor,  141  Ga. 
.  227,  80  S.  E.  1085. 

Kansas.  Eankin  v.  Ware,  88  Kan. 
23,  127  Pac.  531. 

New  York.  Wheeler  v.  Millar,  90 
N.  T.  353;  Mahoney  v.  Bernhard,  45 
App.  Drv.  499,  63  N.  Y.  Supp.  642, 
modifying  judgment  27  Misc.  339,  58 
N.  Y.  Supp.  748,  judgment  afE'd  169 
N.  Y.  589,  62  N.  E.  1097;  Parker  v. 
Adams,  38  Misc.  325,  77  N.  Y.  Supp. 
861;  Barnes  v.  Arnold,  23  Misc.  197, 
51  N.  Y.  Supp.  1109,  afe'd  45  App.  Div. 
314,  61  N.  Y.  Supp.  85,  169  N.  Y.  611, 
62  N.  E.  1093. 

Ohio.     Marriott  v.  Columbus,  S.  & 


H.  E.  Co.,  16  Ohio  Dec.  (N.  P.)  135. 

South  Carolina.  Haslett's  Ex'rs  v. 
Wotherspoon,  1  Strobh.  Eq.  209. 

Interest  upon  the  total  amount  of 
the  contracts,  debts  and  engagements 
of  the  corporation  "runs  until  their 
total  amount  is  ascertained  and  liqui- 
dated, and  the  ratable  apportion- 
ment thereupon  made.  This  interest 
thus  helps  to  make  up  the  total  sum 
to  be  apportioned  and  the  stockhold- 
er's liability  is  for  his  share  of  this 
total  sum,  to  the  extent  of  the  amdunt 
of  his  stock  at  its  par  value."  Ma- 
honey V.  Bernhard,  45  N.  Y.  App. 
Div.  499,  63  N.  Y.  Supp.  642,  modify- 
ing judgment  27  N.  Y.  Misc.  339,  58 
N.  Y.  Supp.  748,  judgment  aff'd  169 
N.  Y.  589,  62  N.  E.  1097;  Parker  v. 
Adams,  38  N.  Y.  Misc.  325,  77  N.  Y. 
Supp.  861. 

That  this  is  true  where  it  is  sought 
to  hold  a  stockholder  liable  for  the 
benefit  of  creditors  for  a  balance  due 
on  his  stock,  see  §  4101,  supra. 

39  6rund  v.  Tucker,  5  Kan.  70;  Es- 
tate of  Warren,  52  Mich.  557,  18  N.  W. 
356;  Marriott  v.  Columbus,  S.  &  H. 
E.  Co.,  16  Ohio  Dec.  (N.  P.)  135. 
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interest  is  added  to  a  claim  against  a  corporation,  and  a  note  given 
for  the  amount,  it  becomes  a  debt  for  which  the  stockholders  are 
liable,  and  it  makes  no  difference  that  there  was  no  written  agree- 
ment to  pay  interest.*"  It  has  been  held,  however,  that,  where  a  stock- 
holder is  personally  liable  for  a  corporate  debt,  he  is  liable  for  in- 
terest thereon  only  from  the  time  of  a  demand  on  him  for  payment 
of  the  debt,  or  the  commencement  of  a  suit  against  him.*^  And  it 
has  been  held  that  individual  liability  imposed  upon  the  stockholders 
of  a  bank  to  pay  all  "bills"  which  shall  remain  unpaid  on  dissolution 
of  the  bank  does  not  extend  to  the  payment  of  interest  thereon,  either 
from  the  dissolution  or  from  the  filing  of  a  bill  to  enforce  the 
liability.*^ 

The  liability,  when  it  exists,  extends  to  interest  accruing  pending 
sequestration  proceedings  against  the  corporation.**    And  it  has  been 


MKnowles  v.  Sandereoek,  107  Cal. 
629,  40  Pae.  1047. 

41  Button  V.  Connecticut  Bank,  13 
Conn.  .493;  Bun  v.  Wilcox,  22  N.  Y. 
551. 

42  Grew  V.  Breed,  10  Mete.  (Mass.) 
569;  Crease  v.  Babcock,  10  Mete. 
(Mass.)  525. 

In  Lane  v.  Morris,  10  Ga.  162,  it 
was  held  that  a  billholder  was  only  en- 
titled to  interest  from  the  time  of  a 
demand  made  by  him  upon  the  stock- 
holder for  the  payment  of  the  bills, 
and  not  frorm  the  time  of  a  demand 
made  upon  the  bank. 

43  Flynn  v.  American  Banking  & 
Trust  Co.,  104  Me.  141,  19  L.  E.  A. 
(N.  S.)  428,  129  Am.  St.  Eep.  378,  69 
Atl.  771. 

The  liabilities  of  the  receivers  of  a 
corporation  appointed  in  sequestration 
proceedings  "are  fully  discharged 
when  they  have  administered  its  as- 
sets. ,  If  nothing  remains  for  the  pay- 
ment of  subsequent  accrued  interest 
[interest  accruing  after  the  institu- 
tion of  the  proceedings],  creditors 
have  no  remedy  against  the  corpora- 
tion, its  assets,  or  receivers  for  such 
interest.  But,  though  the  corpora- 
tion and  its  receivers  may  thus  be 
freed    from    actions   by    creditors    to 


recover  claims  for  interest  or  other 
claims,  it  does  not  follow  that  the 
contracts,  debts,  and  engagements  of 
the  corporation  have  been  fulfilled. 
If  the  contract,  debt,  or  engagement 
is  such  that  interest  accrues  for  delay 
in  fulfillment,  it  is  not  fulfilled  until 
that  interest  also  is  paid.  Whoever 
is  made  liable  by  contract  or  by  stat- 
ute for  those  contracts,  debts,  and  en- 
gagements is  made  liable  for  the 
interest  accrued  and  accruing  on  them. 
The  liability  of  the  shareholders  for 
them  and  for  the  interest  on  them  is 
not  discharged  when  the  corporation 
is  dissolved.  It  continues  until  they 
are  fulfilled,  interest  as  well  as  prin- 
cipal. It  was  imposed  to  insure  that 
ftdfillmeut  in  case  the  corporation 
should  become  defunct  before  itself 
fulfilled  them.  The  creditor  then  ac- 
quired the  same  right  against  the 
shareholders  to  recover  principal  and 
interest  (of  course,  not  in  ezcesi  of 
their  maximum  liability  fixed  by  the 
statute)  that  he  would  have  had 
against  the  corporation,  had  it  contin- 
ued solvent  and  possessed  of  its  as- 
sets." Flynn  v.  American  Banking  & 
Trust  Co.,  104  Me.  141,  19  L.  E.  A. 
(N.,  S.)  428,  129  Am.  St.  Eep.  378,  69 
Atl.  771. 
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held  that  the  liability  of  the  stockholders  may  be  enforced  solely  for 
the  purpose  of  paying  interest  so  accrjiing,  although  the  principal 
of  the  claims  of  the  creditors  and  interest  up  to  the  date  of  the  re- 
ceivership has  been  paid  in  full.**  It  is  a  general  rule,  however,  that 
when  a  corporation  has  become  insolvent  and  a  court  has  taken  pos- 
session of  its  assets,  through  a  receiver,  for  the  payment  of  its  debts, 
and  there  is  not  enough  to  pay  all  creditors,  interest  will  not  be  com- 
puted on  claims  so  as  to  work  inequality  or  injustice  in  the  distribu- 
tion of  the,  fund  among  the  creditors.*^ 

It  has  been  held  in  some  jurisdictions  that  a  stockholder  is  liable 
for  interest  on  the  amount  for  which  he  is  liable  after  he  is  put  in 
default  by  a  demarid  for  payment  or  otherwise,  although  the  interest 
may  increase  his  liability  beyond  the  amount  of  his  stock  or  other 
limit  fixed  by  the  statute.**  But  in  other  jurisdictions,  the  decisions 
are  to  the  contrary.*'' 

In  some  jurisdictions  interest  is  allowable  on  the  amount  recovered 
from  stockholders  in  a  suit  by  creditors  or  a  receiver  from  the  date 


44Flyiin  V.'  American  Banking  & 
Trust  Co.,  104  Me.  141,  19  L.  E.  A.  428, 
129  Am.  St.  Eep.  378,  69  Atl.  771 ;  Par- 
ker V.  Adams,  38  N.  Y.  Misc.  325,  77 
N.  Y.  Supp.  861. 

The  creditors  receive  dividends  in 
the  sequestration  proceedings  merely 
as  dividends  and  not  as  payment  of 
their  claims.  Such  dividends'  are  ap- 
plicable to  the  debts,  but  their  recep- 
tion and  application  entails  upon  the 
creditors  no  forfeiture  of  the  accru- 
ing and  accumulating  interest.  Plynn 
V.  American  Banking  &  Trust  Co.,  104 
Me.  141,  19  L.  E.  A.  (N.  S.)  428,  129 
Am.  St.  Eep.  378,  69  Atl.  771. 

45  See  the  chapter  on  Insolvency. 

46  Georgia.  Wheatley  v.  Glover,  125 
Ga.  710,  54  S.  E.  626. 

Kansas.  Pine  v.  Western  Nat. 
Bank,  63  Kan.  462,  65  Pac.  690. 

New  York.  Handy  v.  Draper,  89  N. 
Y.  334;  Burr  v.  Wilcox,  22  N.  Y.  551. 

Ohio.  Blair  v.  Newbegin,  65  Ohio 
St.  425,  58  L.  E.  A.  644,  62  N.  E.  1040; 
Mason  v.  Alexander,  44  Ohio  St.  318, 
7  N.  E.  485. 

Wisconsin.  Cleveland  v.  Burnham, 
64  Wis.  347,  25  N.  W.  407. 


Interest  is  recoverable,  from  the 
date  ^hen  the  apportioned  sum  for 
which  the  stockholder  is  liable  has 
been  ascertained  and  liquidated, 
whether  such  sum  is  the  par  value  of 
his  stock,  or  a  less  amount.  Mahoney 
V.  Bernhard,  45  N.  Y.  App.  Div.  499, 
63  N.  Y.  Supp.  642,  modifying  27  N. 
Y.  Misc.  339,  58  N.  Y.  Supp.  748,  judg- 
ment aff'd  169  N.  Y.  589,  62  N.  E. 
1097. 

In  Kirschler  v.  Waanwright,  255  Pa. 
525,  100  Atl.  484,  the  interest  allorwed 
was  apparently  in  addition  to  the  full 
amount  of  the  statutory  liability. 

47  Adams  v.  Clark,  36  Colo.  65,  10 
Ann.  Cas.  774,  85  Pae.  642;  Munger  v. 
Jacobson,  99  111.  349;  Flynn  v.  Ameri- 
can Banking  &  Trust  Co.,  104  Me.  141, 
19  L.  E.  A.  (N.  S.)  428,  129  Am.  St. 
Eep.  378,  69  Atl.  771;  Cole  v.  Butler, 
43  Me.  401;  Sackett's  Harbour  Bank 
v.  Blake,  3  Eich.  Eq.  (S.  C.)  225. , 

It  is  error  to  award  judgment  fo» 
double  the  amount  of  the  par  value  of 
the  stock  with  interest  thereon  to  the 
date  of  the  rendition  of  the  decree. 
Adams  v.  Clark,  36  Colo.  65,  10  Ann. 
Cas.  774,  85  Pac.  642. 
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of  the  commencement  of  such  suit,*^  while  in  others  it  is  allowable 
only  from  the  date  when  the  amount  for  which  the  stockholder  is 
liable  is  ascertained  and  liquidated.**  In  some  jurisdictions  it  runs 
from  the  date  of  the  levying  of  an  assessment  on  the  stock,^"  or  the 
date  when  such  assessment  becomes  diie  and  payable.^^  tinder  the 
National  Bank  Act,  interest  runs  on  the  amount  called  from  stock- 
holders from  the  date  of  the  comptroller's  order.^ 


48  United  States.  Ramsden  v.  Keene 
rive  Cents  Sav.  Bank,  198  Fed.  807; 
Alsop  V.  Conway,  188  Fed.  568,  cer- 
tiorari denied  223  U.  S.  720,  56  L.  Ed. 
629  (mem.  dee.). 

Greorgia.  Wheatley  v.  Glover,  125 
Ga.  710,  54  S.  E.  626. 

Kansas.  Pine  v.  Western  Nat. 
Bank,  63  Kan.  462,  65  Pae.  690;  Eams- 
den  V.  Keene  Five  Cents  Sav.  Bank, 
198  Fed.  807. 

Kentucky.  Senn  v.  Levy,  111  Ky. 
318,  63  S.  W.  776. 

OMo.  Blair  v.  Newbegin,  65  Ohio 
St.  425,  58  L.  E.  A.  644,  62  N.  E.  1040. 

49  National  Commercial  Bank  v. 
McDonnell,  92  Ala.  387,  9  So.  149; 
Palmer  v.  Bank  of  Zumbrota,  72  Minn. 
266,  75  N.  W.  380;  Cleveland  v.  Burn- 
ham,  64  Wis.  347,  25  N.  W.  407. 

Interest  begins  to  run  from  the  Dime 
when  the  apportioned  sum  for  which 
he  is  liable  has  been  ascertained  and 
liquidated,  and  not  from  the  date  of 
the  commencement  of  the  creditors' 
suit  in  which  the  apportionment  is 
made.  Primarily  the  stockholder  is 
liable  only  to  the  extent  of  the  par 
value  of  his  stock,  not  to  the  extent 
of  that  par  value  plus  interest  from 
any  date.  Mahoney  v.  Bernhard,  45 
N.  T.  App.  Div.  499,  63  N.  'Y.  Supp. 
642,  modifying  27  N.  Y.  Misc.  339,  58 
N.  Y.  Supp.  748,  judgment  afi'd  169 
N.  Y.  589,  62  N.  E.  1097. 

In  Barnes  v.  Arnold,  23  N.  Y.  Mise. 
197,  51  N.  Y.  Supp.  1109,  aff'd  45  N. 
Y.  App.  Div.  314,  61  N.  Y.  Supp.  85, 
169  N.  Y.  611,  62  N.  E.  1093,  it  was 
held  that  the  liability  of  each  stock- 
holder is  limited  to  the  amount  of  the 
stock  held  by  him,  at  its  par  value. 


with  interest  thereon  from  the  date  of 
the  commencement  of  the  action.  The 
question  of  interest  was  not  considered 
by  either  the  appellate  division  or 
the  court  of  appeals. 

Where  each  of  the  defendant  stock- 
holders is  adjudged  to  pay  a  certain 
part  of  his  liability,  and  the  case  is 
held  for  a  further  decree  in  case  some 
of  them  do  not  pay,  and  this  contin- 
gency happens  and  a  second  decree  is 
rendered  against  the  solvent  stock- 
holders to  make  up  the  deficiency, 
stockholders  who  pay  the  amount  first 
adjudged  against  them  are  liable  for 
interest  on  the  amount  of  the  second 
judgment  from  the  date  of  demand 
and  refusal  only,  and  not  from  the 
date  of  the  first  decree.  First  Nat. 
Bank  of  Omaha  v.  Cooper,  91  Neb.  624, 
136  N.  W.  1023. 

50Kirsehler  v.  Wainwright,  255  Pa. 
525,  100  Atl.  484. 

Interest  on  the  liability  of  the 
stockholders  of  a  bank  shoruld  be  com- 
puted from  the  time  when  it  was  de- 
termined by  the  court  that  it  was 
necessary  to  enforce  the  stockholders' 
liability,  rather  than  from  the  day 
when  the  bank  was  closed.  Wede- 
meyer  v.  Hindelang,  161  Mich.  600,  126 
N.  W.  708. 

The  levying  of  an  assessment  on  the 
stock  of  an  insolvent  bank  liquidates 
the  claim,  and  if  not  paid  when  due 
interest  is  recoverable  as  upon  any 
other  overdue  obligation.  May  v.  Ul- 
brich,  132  Mich.  6,  92  N.  W.  493. 

51  Converse  v.  Ayer,  197  Ma^s.  443, 
84  N.  E.  98. 

B8  Bowden  v.  Johnson,  107  17.  S.  251, 
27  L.  Ed.  386;  Casey  v.  Galli,  94  XJ.  S. 
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§  4175.  —  Liability  for  costs.  In-  a  suit  by  or  in  behalf  of  the 
creditors  of  a  corporation  to  enforce  a  statutory  liability  of  a  stock- 
holder, the  plaintiff  is  entitled  to  costs  in  addition  to  the  amount  of 
the  liability.*' 

The  liability  of  stockholders  on  a  judgment  against  the  corpora- 
tion extends  to  the  costs.**  But  where  the  liability  of  a  stockholder 
is  on  the  original  demand  against  the  corporation,  although  the 
creditor  may  be  required  by  the  statute  to  exhaust  his  remedy  against 
the  corporation  by  recovering  judgment  and  issuing  execution  be- 
fore proceeding  against  stockholders,  a  stockholder,  in  an  action 
against  him  by  a  creditor,  cannot  be  held  liable  for  the  costs  of  the 
action  against  the  corporation.** 

"Where  the  stockholder  is  liable  only  for  a  particular  class  of  debts, 
he  cannot  be  charged  with  costs  incurred  in  the  defense  of  an  action 
prosecuted  against  the  corporation  for  damages  upon  causes  of  action 
other  than  that  embraced  iixthe  statute  imposing  the  liability.*^ 

The  stockholders  are  not  liable  for  the  fees  of  attorneys  employed 
by  creditors  to  prosecute  their  action  against  the  corporation  or  their 
action  against  the  stockholders.*'' 


673,  24  L.  Ed.  168;  Davis'  Estate  v. 
Watkins,  56  Neb.  288,  76  N.  W.  575. 

63  Maine.  Cole  v.  Butler,  43  Me. 
401;  Grose  v.  Hilt,  36  Me.  22. 

Massachusetts.  Ooyle  v.  Tauatoa 
Safe  Deposit- &  Trust  Co.,  216  Mass. 
156,  103  N.  E.  288. 

Michigan.  See  Kirkpatriek  v. 
Mehalitch,  113  Mich.  631,  71  N.  "W. 
1077. 

•  New  York.  Girbekian  v.  Costikyan, 
126  App.  Div.  812,  111  N.  Y.  Supp. 
243.  See  also  Bailey  v.  Bancker,  3 
Hill  188,  38  Am.  Dec.  625. 

Ohio.  Blair  v.  Newbegin,  65  Ohio 
St.  425,  58  L.  E.  A.  644,  62  N.  B.  1040. 

South  Carolina.  See  Haslett  's  Ex  'rs 
V.  Wotherspoon,  1  Strobh.  Eq.  209. 

The  plaintifE  may  be  granted  an 
extra  allowance  under  the  New  York 
statute.  The  amount  should  be  com- 
puted upon  the  amount  remaining  un- 
paid after  the  application  of  the  cor- 
porate assets  to  his  claim.  Mosler 
Safe  Co.  V.  Guardian  Trust  Co.,  208 
N.  Y,  524,  101  N.  E.   786,  modifying 


and  affirming  judgment  153  N.  Y.  App. 
Div.  117,  138  N.  Y.  Supp.  298. 

54  Estate  of  Warren,  52  Mich.  557, 
18  N.  W.  356.  See  also  Eleeson  v. 
Savage  Silver  Min.  Co.,  3  Nev.  157. 

55  Bailey  v.  Bancker,  3  Hill  (N.  Y.) 
188,  38  Am.  Dec.  625.  And  see  Eorke 
V.  Thomas,  56  N.  Y.  559. 

56  Where  the  statute  makes  stock- 
holders liable  for  debts  due  laborers, 
servants  or  employees  for  services, 
they  cannot  be  held  liable  for  costs 
incurred  in  defending  a  cause  of  action 
for  breach  of  comtract  which  is  joined 
with  causes  of  action  for  services. 
Card  V.  Groesbeck,  204  N.  Y.  301,  97 
N.  E.  728,  modifying  judgment  140 
N.  Y.  App.  Div.  30,  124  N.  Y.  Supp. 
372. 

B7  Marriott  v.  Columbus,  S.  &  H.  E. 
C,  16  Ohio  Dec.  (N.  P.)  135;  Buist  v. 
Williams,  81  S.  C.  495,  62  S  E.  859. 

On  a  bill  to  charge  stockholders 
with  corporate  debts,  the  fees  of  the 
complainant's  solicitors  are  not  a 
proper   charge   against   the   fund   ob- 
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Under  some  statutes,  in  a  creditors'  suit  against  stockholders,  the 
creditors  are  entitled  to  recover  receiver's  fees  in  addition  to  their 
debts  and  statutory  costs  and  disbursements,  not  exceeding  the  amount 
of  the  stockholders'  liability.**  And  where  the  liability  is  enforced 
by  means  of  an  assessment  against  the  stock,  which  is  collected  by  a 
receiver,*^  the  expenses  of  the  receivership,  including  the  expense  of 
collecting  assessments  against  the  stock,®"  and  the  fees  of  the  receiver 
•and  his  attorney*^  are  to  be  taken  into  consideration  and  included  in 
the  estimate  of  the  amount  necessary  to  be  raised.  It  has  been  held, 
however,  that  where  the  right  of  the  receiver  who  prosecutes  the  suit 
is  the  same  as  that  of  the  creditors,  the  expenses  of  the  receivership 
cannot  be  included.*^ 

Stockholders  are  jointly  and  severally  liable  for  costs,  even  though 
their  liability  for  the  corporate  debts  is  several  only.®' 

§  4176.  Whether  the  liability  is  contractual  or  penal.  Whether 
the  liability  imposed  by  a  statute  upon  the  stockholders  of  a  corpora- 
tion for  its  debts  is  contractual  or  penal  in  its  nature  depends,  not 
necessarily  upon  the  form  of  the  statute,  but  upon  its  effect.  If  a 
statute   commands   or  prohibits  some   act,   and  imposes  individual 


tained  from  the  stockholders.  Ailing 
V.  Wenzell,  27  111.  App.  511. 

Expenses  and  attorney's  fees  are 
not  recoverable  against  the  defendants 
in  a  suit  by  creditors  to  enforce  the 
liability  imposed  upon  persons  who 
organize  a  corporation  and  transact 
business  in  its  name  before  -the  mini- 
mum capital  stock  is  subscribed. 
John  V.  I'arwell  Co.  v.  Jackson  Stores, 
137  Ga.  174,  73  S.  E.  13. 

58  Waltersheid  v.  Bowdish,  77  Kan. 
665,  96  Pac.  56;  Harper  v.  Carroll,  66 
Minn.  487,  69  N.  W.  610,  1069. 

The  stockholders  are  entitled  to 
credit  on  their  liability  for  the  assets 
of  the  corporation  realized  by  the  re- 
ceiver, but  only  for  the  net  assets, 
after  deducting  the  expenses  of  the 
receivership,  and  this  though  they 
are  not  parties  to  the  proceeding  in 
which  the  receiver  was  appointed. 
"Where  they  are  not  parties  to  the 
cause  in  which  the  expenses  are  al- 
lowed, they  are  entitled  to  be  heard 
on  the  accounts  of  the  receiver,  and 


to  attack  any  items  thereon  that  they 
may  deem  improper  or  excessive. 
Euist  V.  Williams,  81  S.  C.  495,  62  8.  E. 
859. 

B9See  §§4223-4225,  infra. 

80  Bernheimer  v.  Converse,  206  TJ.  S. 
516,  51  L.  Ed.  516;  Converse  v.  Ayer, 
197  Mass.  443,  84  N.  E.  98;  Marriott 
V.  Columbus,  S.  &  H.  E.  Co.,  16  Ohio 
Dee.  (N.  P.)   135. 

That  such  expenses  may  be  included 
in  fixing  the  amount  of  an  assessment 
against  stockholders  who  have  not 
paid  for  their  stock  in  full,  see  §  4101, 
supra. 

61  Converse  v.  Ayer,  197  Mass.  443, 
84  N.  E.  98 ;  Marriott  v.  Columbus,  S. 
&  H.  E.  Cct.,  16  Ohio  Dec.  (N.  P.)  135. 
See  also  §  4101,  supra. 

82CoyIe  v.  Taunton  Safe  Deposit 
&  Trust  Co.,  216  Mass.  156,  103  N.  E. 
288. 

63  Coyle  V.  Taunton  Safe  Deposit  & 
Trust  Coi,  216  Mass.  156,  103  N.  E. 
288. 
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liability  upon  stockholders*  for  violation  of  the  command  or  pro- 
hibition, as  a  punishment,  the  liability  is  penal,  and  not  contractual, 
although  the  statute  also  provides  a  remedy  in  favor  of  creditors  for 
enforcing  the  penalty.  A  penal  statute  is  one  which  imposes  a  pen- 
alty or  forfeiture  for  transgressing  its  provisions,  or  for  doing  a  thing 
prohibited,  and  it  is  none  the  less  a  penal  statute  because  it  is  also 
remedial.**  "It  is  the  effect,  not  the  form,  of  the  statute,"  said  the 
Illinois  court,  "that  is  to  be  considered,  and  when  its  object  is  clearly 
to  inflict  a  punishment  on  a  party  for  violating  it — i.  e.,  doing  what 
is  prohibited,  or  failing  to  do  what  is  commanded  to  be  done, — it  is. 
penal  in  its  character,  and  the  circumstance  that  in  punishing,  remedy 
is  likewise  afforded  to  those  having  an  Interest  in  the.  observance  of 
the  statute,  is  unimportant."*^ 

On  the  other  hand,  if  a  charter,  statutory  or  constitutional  pro- 
vision imposes  an  individual  liability  for  corporate  debts  upon  stock- 
holders, not  as  a  punishment  for  doing  an  act  prohibited,  or  for  omit- 
ting to  do  an  act  commanded,  but  meraly.for  the  purpose  of  doing 
away  with  the  common-law  exemption  of  stockholders  from  individual 
liability,  in  whole  or  in  part,  and  affording  additional  security  to 
creditors  of  the  corporation,  the  liability  thereby  imposed  is  not  penal, 
but  contractual,  in  its,  nature.  While  it  is  true  that  the  contract  is 
made  between  the  creditor  and  the  corporation,  stiU  the  stockholders, 
by  becoming  or  being  members  of  the  corporation  when  a  valid 
statutory,  constitutional  or  charter  provision  expressly  declares  that 
they  shall  be  individually  liable  for  corporate  debts,  impliedly  agree 
to  become  so  liable  to  the  extent  prescribed.  The  liability,  therefore, 
'is  not  imposed  upon  them  without  their  consent,  but  is  the  result  of 
their  agreement,  and  is  cpntractual  in  its  nature.**     The  statute  or 

61  Sedgwick,  Stat.  &  Const.  Law,  14;  66  Oallfornia.    Eoyal    Trust  .  Co.  v. 

Leyner  Engineering  Works  v.  Kemp-  MacBean,  168  Cal.  642,  144  Pae.  139; 

ner,  163  Fed.  605;    Diyersey  v.  Smith,  Ferguson  v.  Sherman,  116  Calu  169,  37 

103  111.  378,  42  Am.  Rep.  14;  Kleckner  L.  R.  A.  622,  47  Pac.  1023;  itennedy  v. 

V.  Turk,  45  Neb.  176,  63  N.  W.  469;  California  Sav.  Bank,  97  Cal.  93,  33 

Globe  Pub.  Co.  v.  State  Bank  of  Ne-  Am.  St.  Rep.  163,  31  Pae.  846;  Linin- 

braska,  41  Neb.  175,  27  L.  R.  A.  854,  ger  v.  Botsford,  32  Cal.  App.  386,  163 

59   N.   W.   683.     See   also    Seaton   v.  Pac.  63  ;  Miller  &  Lux  v.  Katz,  10  Cal. 

Grimm,  110  Iowa  145,  81  N.  E.  225;  App.    576,    102   Pae.   946;    Thomas   v. 

Coulbourn   v.   Boulton,    100    Md.   350,  Matthiessen,  232  U.  S.  221,  58  L.  Ed. 

59  Atl.  711;  Kulp  V.  Fleming,  65  Ohio  577,    rev'g   judgment    192   Fed.    495; 

St.  321,  87  Am.  St.  Kep.  611,  62  N.  B.  Pinney  v.  Nelson,  183  TJ.  S.  144,  46  L. 

334.    And  see  standard  works  on  stat-  Ed.  125;  Buttner  v.  Adams,  236  Fed. 

utory  construction.  105;  Lanigan  v.  North,  69  Ark.  62.  63 

65  Diversey  v.  Smith,  103  111.  378,  42  S.  W.  62. 

Am.  Rep.  14,  Colorado,    Adams  v,  Clark,  36  Colo. 
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constitution  "prescribes  the  terms  upon  which  individuals  are  per- 
mitted to  transact  business  through  the  medium  of  a  corporation,  and 


65,  10  Ann.  Cas.  774,  85  Pac.  642;  Mil 
ler  V.  Spaulding,  107  Me.  264,  78  Atl 
358;  Miller  v.  Connor,  177  Mo.  App. 
630,  160  S.  W.  582. 

Florida.  Saussy  v.  Liggett,  78  So, 
334;  Charles  v.  Young,  76  So.  869 
McNeill  V.  Pace,  69  Fla.  349,  68  So. 
177;  Heinberg  Bros.  v.  Thompson,  47 
Fla.  163,  37  So.  71;  Gibbs  v.  Davis,  27 
Pla.  531,  8  So.  633. 

Georgia.  Crawford  v.  Swieord,  94 
S.  ,E.  1025,  rev'g  judgment  20  Ga.  App. 
35,  92  S.  E.  394;  Brunswick  Terminal 
Co.  V.  National  Bank  of  Baltimore, 
99  Fed.  635,  48  L.  E.  A.  625,  rev'g 
judgment  88  Fed.  607. 

Illinois.  Golden  v.  C'ervenka,  278 
111.  409,  116  N.  E.  273;  Bell  v.  Farwell, 
176  ni.  489,  42  L.  E.  A.  804,  68  Am. 
St.  Rep.  194,  52  N.  E.  346;  Queenan 
V.  Palmer,  117  111.  619,  7  N.  E.  613; 
Diveraey  v.  Smith,  103  111.  378,  42  Am. 
Eep.  14. 

Kansas.  Douglass  v.  Lof  tus,  85  Kan. 
720,  L.  E.  A.  1915  B  797,  Ann.  Cas. 
1913  A  378,  119  Pac.  74;  Walterscheid 
V.  Bowdish,  77  Kan.  665,  96  Pae.  56^ 
Stocker  v.  Davidson,  74  Kan.  214,  118 
Am.  St.  Eep.  315,  86  Pac.  136;  Man- 
ley  V.  Mayer,  68  Kan.  377,  1  Ann.  CajB. 
825,  75  Pac.  550;  Pacific  Elevator  Co. 
V.  Whitbeck,  63  Kan.  102,  88  Am. 
St.  Rep.  229,  64  Pac.  984;  Woodworth 
V.  Bowles,  61  Kan.  569,  60  Pac.  331; 
Whitman  v.  Oxford  Nat.  Bank,  176 
U.  S.  559,  44  L.  Ed.  587;  Schwartz  v. 
Loftus,  216  Fed.  320;  Little  v.  Kohn, 
185  Fed.  295;  Bamsden  v.  Knowles, 
151  Fed.  721,  10  L.  E.  A.  (N.  S.)  897; 
Harrison  v.  Remington  Paper  Co.,  140 
Fed.  385,  3  L.  E.  A.  (N.  S.)  954,  5  Ann. 
Cas.  314,  certiorari  denied  199  V.  8. 
607,  50  L.  Ed.  331  (mem.  dec.) ;  Anglo- 
American  Land,  Mortgage  &  Agency 
Co.  V.  Lombard,  132  Fed.  721,  certi- 
orari denied  196  U.  S.  638,  49  L.  Ed. 
630  (mem.  dec.) ;  Whitman  v.  Citizens ' 


Bank  of  Reading,  110  Fed.  503; 
Ward  V.  Joslin,  105  Fed.  224,  afE'g 
100  Fed.  676,  judgment  aff'd  186  U. 
S.  142,  46  L.  Ed.  1093;  Hobbs  v.  Na- 
tional Bank  of  Commerce  of  Kansas 
City,  Missouri,  96  Fed.  396;  SchifEer  v. 
Trustees  of  Columbia  College  in  City 
of  New  York,  87  Fed.  166;  Love  v. 
Pusey  &  Jones  Co.,  3  Pennew.  (Del.) 
577,  52  Atl.  542;  Pulsifer  v.  Greene, 
96  Me.  438,  52  Atl.  921;  Broadway 
Nat.  Bank  v.  Baker,  176  Mass.  294,  57 
N.  E.  603;  Blair  v.  Newbegin,  65  Ohio 
St.  425,  58  L.  R.  A.  644,  62  N.  E.  1040; 
Kulp  v.  Fleming,  65  Ohio  St.  321,  87 
Am.  St.  Eep.  611,  62  N.  E.  334.  Com- 
pare Marshall  v.  Sherman,  148  N.  Y. 
9,  34  L.  E.  A.  757,  51  Am.  St.  Rep. 
054,  42  N.  E.  419;  Hajieock  Nat.  Bank 
V.  Farnum,  20  R.  I.  466,  40  Atl.  341, 
judgment  rev  'd  176  TJ.  S.  640,  44  L. 
Ed.  619.      • 

Maine.  Johnson  v.  Libby,  111  Me. 
204,  Ann.  Cas.  1916  C  681,  88  Atl.  667; 
Childs  V.  Cleaves,  95  Me.  498,  50  Atl. 
714;  Hawthorne  v.  Calef,  2  Wall.  (U. 
S.)  10,  17  L.  Ed.  776;  Putnam  v.  Miso- 
chi,  189  Mass.  421,  109  Am.  St.  Rep. 
648,  4  Ann.  Cas.  733,  75  N.  E.  956. 

Maryland.  Coulbourn  Bros.  v.  Boul- 
ton,  100  Md.  360,  59  Atl.  711;  Norris 
V.  Wrenschall,  34  Md.  492;  Republic  , 
Iron  &  Steel  Co.  v.  Carlton,  189  Fed. 
126;  Myers  v.  Knickerbocker  Trust 
Co.,  139  Fed.  Ill,  1  L.  E.  A.  (N.  S.) 
1171,  afE'g  133  Fed.  764.  See  also 
Knickerbocker  Trust  Co.  v.  Iselin,  185 
N.  Y.  54,  113  Am.  St.  Eep.  863,  77  N. 
E.  877,  rev'g  judgment  109  N.  Y.  App. 
Div.  688,  96  N.  Y.  Supp.  588;  Id.  53 
N.  Y.  Misc.  80,  103  N.  Y.  Supp.  1108, 
afE'd  122  N.  Y.  App.  Div.  889,  106 
N.  Y.  Supp.  1134. 

■  Michigan.  Foster  v.  Eow,  120  Mich. 
1,  77  Am.  St.  Eep.  565,  79  N.  W.  696. 

IMlnnesota.  Hanson  v.  Davison, 
73  Minn.  454,  7«  N.  W,  254;  Selig  v. 
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the  necessary  legal  effect  of  the  conditions  thus  prescribed  is,  that  a 
corporation  when  created  becomes  the  agent  of  its  stockholders  to 


Hamilton,  234  U.  S.  652,  58  L.  Ed. 
1518,  Ann.  Cas.  1917  A  104;  Converse 
Y.  Hamilton,  224  TJ.  S.  243,  56  L.Ed. 
749,  Ann.  Cas.  1913  D  1292,  rev'g 
judgment  136  Wis.  589,  118  N.  W. 
190;  Bernheimer  v.  Converse,  206  IT.  S. 
516,  51  L.  Ed.  516 ;  Converse  v.  Mears, 
162  Fed.  767;  Converse  v.  Nichols,  202 
Mass.  270,  89  N.  E.  135;  Converse  v. 
Ayer,  197  Mass.  443,  84  N.  E.  98. 

Missouri.  Rogers  v.  Stag  Min.  Co., 
1S5  Ma.  App.  659,  171  S.  W.  676; 
Blakeman  v.  Benton,  9  Mo.  App.  107. 

Montana.  Earth  v.  Pock,  51  Mont. 
418,  155  Pae.  282. 

ITebraska.  Goss  v.  Carter,  156  Eed. 
746;  Wyman  v.  Bowman,  127  Fed.  257. 

New  York.  Howarth  v.  Angle,  162 
X.  Y.  179,  47  L.  E.  A.  725,  56  N.  E. 
489;  Close  v.  Potter,  155  N.  Y.  145, 
49  N.  E.  686;  Cochran  v.  "Wiechers, . 
119  N.  Y.  399,  7  L.  E.  A.  553,  23  N.  E. 
803;  Corning  v.  MeCuUough,  1  N.  Y. 
47,  49  Am.  Dec.  287;  Van  Tuyl  v. 
Schwab,  174  App.  Div.  665,  161  N.  Y. 
Supp.  323,  aflf 'd  220  N.  Y.  661,  116 
N.  E.  1081;  Leighton  v.  Leighton  Lea 
Ass'n,  146  App.  Div.  255,  130  N.  Y. 
Supp.  935;  Richards  v.  Gill,  138  App. 
Div.  75,  122  N.  Y.  Supp.  620 ;  Girbe- 
kian  v.  Costikyan,  126  App.  Div.  812, 
111  N.  Y.  Supp.  243;  Eichards  v. 
Sch-*-ab,  101  Mise.  128,  167  N.  Y.  Supp. 
535;  Barnes  v.  Arnold,  23  Misc.  197, 
51  N.  Y.  Supp.  1109,  afe'd  45  App.  Div. 
314,  61  N.  Y.  Supp.  85,  169  N.  Y.  611, 
62  N.  E.  1093;  Piatt  v.  Wilmot,  193 
U.  S.  602,  48  L.  Ed.  809. 

North  Carolina.  Smathers  v.  West- 
ern Carolina  Bank,  135  N.  C.  410,  47 
S.  E.  893. 

North  Dakota.  Johnson  v.  Morgan, 
178  Iowa  577,  160  N.  W.  2. 

Ohio.  Hawkins  v.  Furnace  Co.,  40 
Ohio  St.  507;  Brown  v.  Hitchcock,  36 
Ohio  St.  678;  Kirtley  v.  Holmes,  107 
Fed.  1^  52  L.  E.  A.  738;  PfafE  v.  Gruen, 


92  Mq.  App.  560,  69  S.  W.  405. 

Oklahoma.  Lankford  v.  Menefee, 
45  Okla.  228,  145  Pac.  375. 

South  Carolina.  Sullivan  v.  Sulli- 
van Mfg.  Co.,  14  S.  C.  494. 

South  Dakota.  Bearse  v.  Mabie,  198 
Mass.  451,  84  N.  E.  1015. 

Tennessee.  Van  Tuyl  v.  Carpenter, 
135  Tenn.  629,  188  S.  W.  234;  Woods 
v.  Wicks,  7  Lea  40. 

Vermont.  Barton  Nat.  Bank  v.  At- 
kins, 72  Vt.  33,  47  Atl.  176. 

Washington.  Howarth  v.  Lombard, 
175  Mass.  570,  49  L.  E.  A.  301,  56  N.  E. 
888;  Howarth  v.  Angle,  162  N.  Y.  179, 
47  L.  E.  A.  725,  56  N.  E.  489,  aff'g 
39  N.  Y.  App.  Div.  151,  57  N.  Y.  Supp. 
187,  25  N.  Y.  Misc.  551,  55  N.  Y. 
Supp.  1108;  King  v.  Cochran,  76  Vt. 
141,  104  Am.  St.  Rep.  922,  56  Atl.  667. 

West  Virginia.  Nimiek  v.  Mingo 
Irom  Works  Co.,  25  W.  Va.  184. 

Wisconsin.  Eehbein  v.  Eahr,  109 
Wis.  136,  85  N.  W.  315. 

' '  The  basis  of  the  stockholder 's  lia- 
bility and  of  the  action  to  enforce  it 
is  his  contract  to  pay  the  debts  of  the 
corporation.  The  Constitution,  the 
statutes  under  which  the  corjporation 
is  organize^,  and  the  established  rules 
of  law  in  force  when  he  became  a 
stockholder,  are  read  into  and  become 
a  part  of  his  ccmtraet.  By  his  sub- 
scription for  his  stock,  or  by  his  re- 
ceipt and  acceptance  of  it,  he  sol- 
emnly agrees,  in  consideration  of  the 
benefits  derived  from  its  ownership, 
that  he  will  faithfully  perform  the 
obligations  and  discharge  the  duties 
imposed  upon  a  stockholder  by  the 
Constitution,  the  statutes,  and  the 
law."  Harrison  v.  Eemington  Paper 
Co.,  140  Fed.  385,  3  L.  E.  A.  (N.  S.) 
954,  5  Ann.  Cas.  314,  certiorari  denied 
199  U.  S.  607,  50  L.  Ed.  331  (mem. 
dec). 

"By    the    act    ot    subscription   for 
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make  such  contracts  and  incur  such  liabilities  as  are  authorized  by 
law  £ind  its  articles  of  incorporation,  and  the  contracts  which  it  thus 
makes  bind  the  stockholders  to  the  extent  pamed. ' '  ^'' 

Thus,  the  liability  is  contractual  in  the  sense  of  the  constitutional 
prohibition  against  laws  impairing  thV  obligation  of  contracts,,  so  that 
the  legislature  cannot  constitutionally  relieve  stockholders  from  a 
liability  for  existing  debts  by  repealling  a  statute  in  force  when  the 
debts  were  contracted;^*  and  in  the  sense  that  it  survives  the  death 
of  the  stockholder  and  may  be  enforced  against  his  estate.®*  And  it 
has  also  been  held  to  be  contractual,  within  the  meaning  of  a  statute 


stock,  the  stockholder  assumes  the  pro- 
visions of  the  law  creating  his  liabil- 
ity for  the  debt  of  the  company  as 
part  of  the  contract  of  subscription. ' ' 
Gibbs  V.  Davis,  27  Fla.  531,  8  So.  633, 
quoted  .with  approval  in  McNeill  v. 
Pace,  69  Pla.  349,  68  So.  177;.  • 

"A  purchaser  of  Stock  after  it  is 
issued  assumes  the  same  statutory  lia- 
bility by  the  contract  of  purchase." 
McNeill  v.  Pace,  69  Fla.  349,  68  So. 
177. 

' '  There  is  an  iniplied  contract  on  his 
part,  entered  into  when  he  acquires  his 
stock,  that  he  will  be  liaible  in  the 
manner  and  to  the  extent  prescribed 
by  the  statute. ' '  Van  Tuyl  v.  Schwab, 
174  N.  Y.  App.  Div..665,  161  N.  Y. 
Supp.  323,  aff'd  220  N.  Y.  661,  116 
N.  E.  1081.   . 

■'This  liability,  unlike  the  liability 
imposed  by  the'  statute  upon  directors 
or  officers  of  a  corporation  for  its 
debts,. because  of  their  fraud. or  negli- 
gence in  the  management  of  the  af-  j 
fairs  of  the  corporation,  is  not  penal 
in  its  nature, — to  be  regarded  as  a 
purely  statutory  liability — ^it  is  a  lia- 
bility voluntarily  assumed  by  the  act 
of .  bec&hiing  a  stockholder,  and  an 
obligation  thus  assumed  is  purely  con- 
tractual, contains  all  the  elements  of  a 
contract,  and  is  to  be  enforced  as 
such."  Adams  v.  Clark,  36  Colo.  65,  , 
10  Ann.  Cas.  774,  85  Pac.,642. 

"The  provision  of  the  statute  does 
not  create  the  liability;  it  is  merely  a 


legislative  requirement  that  whoever 
becomes  a  stockholder  shall  at  the 
same  time  assume  an  individual  lia- 
bility to  the  creditor;  it  is  to  declare 
the  legal  effect  of  the  acts  of  the 
pairties,  which  enable  them  to  con- 
tract in  a  manner  not  authorized  at 
common  law."  Kulp  v.  Fleming,  65 
Ohio  St.  321,  87  Am.  St.  Eep.  611,  62 
N.  E.  334. 

"Perhaps  a  better  statement  of  the 
principal  would  be  that  the  liability 
arises  out  of  the  statute  which  imposes 
it, , "but  the  statute  becomes  binding  on 
the  stockholder  through  hi^  subscrip- 
tiion,  whereby  he  places  himself  in 
such  relation  to  it,  as  that  he  is  bound 
by  its  terms,  and  so  may  be  said  to 
agree  by  implicatiom  that  he  will  pay 
when  the  conditions  of  his  liability 
for  a  specified  amount  are  lawfully 
made  to  appear."  Van  Tuyl  v.  Car- 
penter, 135  Tenn.  629,  188  S.  W.  234. 

67  Kennedy  v.  California  Sav.  Bank, 
97  Cal.  93,  33  Am.  St.  Eep.  163,  31 
Pac.  846. 

"The  liability  of  a  stockholder  is 
one  founded  upon  contract  made  by 
the  corporation  for  and  on  account  of 
its  stockholders,  their  personal  liabil- 
ity attaching  to  and  attending  that  of 
the  corporation."  Kiefhaber  Lum- 
ber Co.  V.  Newport  l/umber  Co.,  15 
Cal.  App.  37,  113  Pae.  691. 

68  See  §4147,  supra. 

69  See  §  4195,  infra. 
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tp  facilitate  the  recovery  of  judgment  in  suits  "where  the  cause  of 
action  is  a  contract,  whether  in  writing  or  not,  or  whether  express 
or  implied, ' ' ''°  within  the  statute  of  limitations,''^  and  within  a  statute 
authorizing  an  attachment  in  an  action,  on  a  contract,'*  and  within  a 
statute  defining  the  jurisdiction  of  courts  in  actions  arising  upon  con- 
tracts.''*  Some  courts,  however,  have  held  that  the  liability  imposed 
by  such  a  statute  is  a  statutory  lialbility  and  not  in  any  sense  a  con- 
tractual one.''* 

A  contractual,  and  not  a  penal,  liability  is  imposed  by  a  statutory 
or  Constitutional  provision  which,  for  the  purpose  of  affording  ad- 
ditional security  to  creditors.,  and  not  as  a  punishment  or  penalty 
for  doing  or  omitting  any  act  prohibited  or  commanded,  declares  that 
stockholders  shall  be  personally  liable  for  all  debts  and  demands  con- 
tracted by  the  corporation,  or  all  debts  and  demands  of  a  particular 
kind,  whether  the  liability  is  unlimited  in  amount,  or  limited  to  the 
amount  of  stock  held  by  the  stockholders  respectively,  or  in  proportion 
to  the  amount  of  their  stock. ''^    The  fact  that  the  liability  ceases  when 


VO  Norria  v.  Wrenschall,  34  Md.  492. 

71  See  §  4238,  infra. 

72  Kennedy  v.  California  Sav.  Bank, 
97  Cal.  93,  33  Am.  St.  Eep.  163,  31 
Pao.  846;  Adams  v.  Clark,  36  Colo.  65, 
10  Ann.  Cas.  774,  85  Pac.  642. 

As  to  the  remedy  by  attachment 
generally,  see  §  4222,  infra, 

73  Dennis  v.  Superior  Court,  91  Cal. 
548,  27  Pae.  1031;  Coulbourn  Bros.  v. 
Boulton,  100  Md.  350,  59  Atl.  711. 

74  Arkansas.  Davis  v.  Moore,  130 
Ark.  128,  197  S.  W.  295. 

Mississippi.  Bobinett  v.  Starling, 
72  Miss.»652,  18  So.  421. 

New  Hampshire.  Tompkins  v. 
Blakey,  70  N.  H.  584,  49  Atl.  Ill;  Crip- 
pen  V.  Laighton,  69  N.  H.  540,  46  L. 
E.  A.  467,  76  Am.  St.  Eep.  192,  44  Atl. 
538;  Eice  v.  Merrimack  Hosiery  Co., 
56  N.  H.  114,  128. 

North  Caroliua.  Smathers  v.  West- 
ern Carolina  Bank,  155  N.  C.  283,  Ann. 
Cas.  1912  C  398,  71  S.  E.  345. 

Rhode  Island.  Sayles  v.  Bates,  15  E. 
I.  342,  5  Atl.  497.  See  also.  Hancock 
Nat.  Bank  v.  Farnum,  20  E.  I.  466, 
40  Atl.  341,  judgment  rev'd  176  V.  S. 
640,  44  L.  Ed.  619. 


Liability  of  stockholders  for  the 
debts  of  the  corporation  over  and 
above  the  amount  due  on  their  stock 
"arises  altogether  by  force  of  the 
statute,  and  not  ont  of  the  contract 
between  the  stockholders  and  the  cor- 
poration. The  obligation  of  that  con- 
tract is  merely  that  the  corporation 
shall  answer  to  the  stockholders  to 
the  extent  of  the  par  value  of  the 
stock  and  the  accumulated  profits ;  in 
other  words,  the  value  of  the  stock  is 
the  measure  of  the  contractual  liabil- 
ity of  the  corporation  to  its  stock- 
holders." Davis  v.  Moore,  130  Ark. 
128,  197  S.  W.  295. 

75  United.  States.  Eichmond  v. 
Irons,  121  XJ.  S.  27,  30  L.  Ed.  864; 
Hawthorne  v.  Calef,  2  Wall.  10,  17  L. 
Ed.  776. 

CaUfomia.  Ferguson  v.  Sherman, 
116  Cal.  169,  37  L.  E.  A.  622,  47  Pae. 
1023;  Kennedy  v.  California  Sav. 
Bank,  97  Cal.  93,  33  Am.  St.  Eep.  163, 
31  Pac.  846;  Young  v.  Eosenbaum,  39 
Cal.  646. 

Connecticut.  Paine  v.  Stewart,  33 
Conn.  516. 

Illinois.     Bell   v.   Farwell,   176   111. 
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the  prescribed  conditions  are  complied  with  does  not  change  the 
nature  of  the  liability  and  make  that  a  penalty  which  would  other- 
wise be  a  liability  founded  on  contract.''^ 

It  has  been  held  that  a  statute  authorizing  the  formation  of  a  cor- 
poration, and  providing  that  it  shall  not  commence  business  until 
certain  specified  things  are  done,  and  that,,  until  those  things  are 
done,  the  corporators  shall  be  severally  liable  for  all  the  debts  of  the 
company,  either  without  limit,  or  to  the  extent  of  the  stock  held  by 
them  respectively,  is  penal  in  its  character.'''''  It  has  been  so  held, 
for  example,  of  a  statute  authorizing  the  formation  of  a  corporation, 
but  prohibiting  it  from  commencing  business  until  the  whole  amount 
of  its  capital  stock  is  paid  in,  and  a  certificate  thereof  by  the  cor- 
porators filed,  and  providing  that,  until  this  is  done,  the  corporators 
shall  be  severally  liable  for  all  the  debts  and  responsibilities  of  the 
company  to  the  amount  of  their  stoekJ*  And  it  has  also  been  held 
that  a  penal  liability  is  imposed  by  a  statute  making  stockholders 
liable  for  corporate  debts  in  case  the  corporation  fails  to  comply  sub- 
stantially with  the  statutory  requirements  in  relation  to  the  organiza- 
tion of  corporations  and  the  giving  of  notice  thereof,''®  or  fails  to  make 
and  file  annual  reports  or  certificates  required  by  law,*"  by  a  statute 
imposing  liability  upon  persons  who  organize  a  corporation  and 
transact  business  in  its  name  before  the  minimum  capital  stock  is  sub- 

489,  42  L.  R.  A.  804,  68  Am.  St.  Eep.  78  Diversey   v.   Smith,   103   111.   378, 

194,  52  N.  E.  348;  Queenan  v.  Palmer,  42  Am.  Bep.  14;  Gridley  v.  Barnea,  103 

117  ni.  619.  111.  211 ;  Weidenger  v.  Spruanee,  101 

Michigan.    Foster  v.  Row,  120  Mich.  111.  278;  Norris  v.  Wrenschall,  34  Md. 

1,  77  Am.  St.  Eep.  565,  79  N.  W.  696;  492. 

■Western  Nat.  Bank  of  New  York  v.  79  Hogue  v.   Capital  Nat.  Bank,  47 

Lawrence,  117   Mich.   669,   76   N.  W.  Neb.  929,  66  _N.  W.  1036;  Kleekner  v. 

105;  In  re  Warren's  Estate,  52  Mich.  Turk,  45  Neb.  176,  63  N.  W«  469. 

557,  18  N.  W.  356.  SOSayles  v.  Brown,  40  Ted.  8;  Cable 

Minnesota.     Hencke  v.  Twomey,  58  v.  McOune,  26  Mo.  371,  72  Am.  Dec. 

Minn.  550,  60  N.  W.  667.  214;  Globe  Pub.  Co.  v.  State  Bank  of 

ITew  York.      Cochran  v.  Wiechers,  Nebraska,  41   Neb.   175,  27  L.   R.  A. 

119  N.  Y.  399,  7  L.  E.  A.  553,  23  N.  E.  854,   59   N.   W.   683;    Starkweather   & 

803;   Corning  v.  McCullough,  1  N.  Y.  Shepley  v.  Brown,  25  E.  I.  142,  55  Atl. 

47,  49  Am.  Dec.  287;   Harger  v.  Mc-  201;  Kilton  v.  Providence  Tool  Co.,  22 

Cullough,  2  Den.   119.  E.  I.  605,  48  Atl.  1039;  Wing  v.  Slater, 

Wisconsin.      Coleman  v.  White,  14  19jE.  I.  597,  33  L.  E.  A.  566,  35  Atl. 

Wis.  700,  80  Am.  Dec.  797.  302.     See  also  Halsey  v.  McLean,  12 

76  Plash  V.  Conn,  109  TJ.  S.  371,  27  Allen  (Mass.)  438;  Derriokson  v. 
L.  Ed.  966.  Smith,  27  N.  J.  L.  166. 

77  Diversey  v.  Smith,  103  111.  378,  As  to  the  statutes  imposing  liability 
42  Am.  Eep.  14.  upon  ofS.cers,  see  §  2597  et  seq.,  supra, 
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scribed,*^  and  by  a  statute  making  the  stockholders  of  a  bank  individ- 
ually liable  on  paper  issued  in  violation  of  a  statutory  prohibition.*^ 
On  the  other  hand,  it  has  been  held  that  a  contractual,  and  not  a 
penal,  liability  is  imposed  by  a  statute  which  does  not  prohibit  doing 
business  and  contracting  debts  before  payment  of  the  capital  stock 
and  filing  of  a  certificate,  but,  for  the  protection  of  creditors,  makes 
stockholders  individually  liable  for  deljts  until  this  is  done,'^  on  the 
theory  that  such  a  statute  "says  the  thing  may  be  done,  and  the  sto(3k- 
holders,  etc.,  shall  be  liable,  either  absolutely  or  until  some  subsequent 
thing  shall  be  done.  In  the  one  case  the  liability  is  in  consequence 
of  violating  the  law,  or  suffering  it  to  be  violated;  in  the  other  the 
liability  is  incurred  in  strict  compliance  with  the  law, — in  short,  in 
the  one  case  the  liability  is  for  a  wrong  done-  -a  tort ;  in  the  other  it 
is  upon  contract."  **  It  has  been  held  that  a  statute  which  prohibits 
the  transaction  of  )>usiness  until  the  letters  patent  and  a  certified  copy 
of  the  charter  have  been  recorded,  and  affidavits  filed  that  a  certain 
per  cent  of  the  capital  stock  has  been  subscribed  and  paid,  and  making 
the  stockholder's  personally  liable  for  the  corporate  debts  as  partners 
in  case  the  corporation  transacts  any  business  before  complying  with 
its  provisions,  does  not  prescribe  a  penalty  or  forfeiture  for  failure 
to  perform  duties,  but  imposes  or  continues  a  contract  obligation 
upon  stockholders.*^  And  it  has  also  been  held  that  a  statute  making 
the  stockholders  of  foreign  corporations  personally  liable  on  its  con- 
tracts made  before  compliance  with  the  statutes  prescribing  conditions 
on  which  such  corporations  may  do  business  within  the  state,  though 
penal  in  its  nature,  is  not  a  penal  law  in  such  sense  as  to  prevent  the 

81  In  Jahn  V.  Parwell  Co.  V.  Jackson  553,  23  N.  E.  803;   Wiles  v.  Suydam, 

Stores,  137  Ga.  174,  73  S.  E.  13,  such  64  N.  Y.  173. 

a.  liability  was  held  to  be  so  far  penal  84  Diversey   v.   Smith,   103   111.   378, 

in  its  nature  as  to  require  a  strict  con-  42  Am.  Eep.  14. 

struction.  85  This  has  been  held  to  be  true  of 

82Lawler  v.  Burt,  7  Ohio  St.  340.  the    Florida    statute     making    stoek- 

83  Cuykendall  v.  Miles,  10  Fed.  342;  holders  liable  for  corporate  debts  as 

Flash  V.  Conn,  16  Fla.  428,  26  Am.  Rep.  partners,  if  the  corporation  transacts 

721,   109   U.   S.    871,   27   L.   Ed.   966;  business  before  its  letters  patent  and 

Diversey    v.    Smith,    103    111.    378,   42  a  certified  copy  of  its  charter  has  been 

Am.   Eep.   14;    Corwith  v.   Culver,   69  recorded   and   before  it  has  filed   du- 

111.  502;  Steel  v.  Dunne,  65  111.  298;  plicate  affidavits  that  ten  per  cent  of 

Culver  V.  Third  Nat.  Bank  of  Chicago,  its  capital  stock  has  been  subscribed. 

64  111.  528;  Lang  v.  Lutz,  180  N.  Y.  and  paid.     Charles  v.  Young,  —  Fla. 

254,  ,73  K.  E.  24,  afE'g  83  N.  Y.  App.-  — ,    76    So.    869;    Heinberg  .  Bros.    v. 

Div.  534,  82  N.  Y.  Supp.  319;  Cochran  Thompson,  47  Fla.  163,  37  So.  71. 
V.  Wiechers,  119  N.  Y.  399,  7  L.  R.  A. 
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enforcement  of  the  liability  in  another  state.*®  A  statute  imposing 
individual  liability  on  stockholders  for  debts  due  and  owing  to  labor- 
ers, servants  or  employees,  has  also  been  held  to  be  penal.*''' 

The  liability  of  stockholders  in  a  national  bank,  though  in  a  sense 
contractual,  does  not  arise  wholly  out  of  contract,  but  is  rather  a 
liability  imposed  by  the  statute.**  For  this  reason  it  has  been  held 
that  it  may  be  enforced  against  a  married  woman  who  has  lawfully 
become  the  owner  of  stock  in  such  a  bank  even  in  a  state  where  her 
common-law  disability  to  contract  has  not  been  removed  by  statute.*' 
And  also  that  the  statute  of  limitations  relative  to  actions  to  enforce 
a  statutory  liability  applies  to  actions  to  enforce  it  rather  than  the 
statute  relative  to  actions  on  contracts.'"  It  is  so  far  contractual  that 
it  survives  the  death  of  the  stockholder,  however.'^ 

The  federal  courts  will  follow  the  decisions  of  the  highest  court  of 
the  state  where  the  statute  was  enacted  in  determining  whether  the 
liability  thereunder  is  contractual  or  penal.'^ 


86  Leyner  Engineering  Works  v. 
Kempner,  163  Fed.   605. 

But  see  TJtley  v.  Clark-Gardner 
Lode  Min.  Co.,  4  Colo.  369,  where  this, 
provision  is  referred  to  as  one  prescrib- 
ing a  penalty. 

87  Laws  1909,  c.  61,  §57;  Consol. 
liaws,  0.  59,  is  penal.  Farnum  v.  Har- 
rison, 167  N.  Y.  App.  Div.  704,  152 
N.  Y.  Supp.  835,  aff'd  218  N.  Y.  672, 
113  N.  E.  1055. 

88  Christopher  v.  Norvell,  201  U.  S. 
216,  50  L.  Ed.  732,  5  Ann.  Gas.  740, 
aff'g  134  Fed.  842;  McClaine  v.  Ean- 
kin,  197  U.  S.  154,  49  L.  Ed.  702,  3 
Ann.  Cas.  500,  rev'g  119  Fed.  110;  Key- 
ser  V.  Milton,  228  Fed.  594,  certiorari 
denied  241  TJ.  S.  661,  60  L.  Ed.  1226 
(mem.  dec);  Aldrich  v.  Bingham,  131 
Fed.  363;  Eobinson  v.  Turrentine,  59 
Fed.  554;  Witters  v.  Sowles,  32  Fed. 
767;  Id.  35  Fed.  640,  1  L.  E.  A.  64.  See 
also  McDonald  v.  Thompson,  184  TJ.  S. 
71,  46  L.  Ed.  437,  aff'g  101  Fed.  183. 

In  the  following  eases  the  liability 
is  said  to  be  contractual.  Eiehmond 
.  V.  Irons,  121  U.  S.  27,  30  L.  Ed.  864; 
Beweese  v.  Smith,  106  Fed.  438,  66 
L.  E.  A..  971,  rev'g  judgment  97  Fed. 
.309,  judgment  afE'd  187  U.  8.  637,  47 
L.  Ed.  344  (mem,  dec.)  ;  Hill  v.  Gra- 


ham, 11  Colo.  App.  536,  53  Pac.  1060 
Eankin  v.  Ware,  88  Kan.  23,  127  Pa« 
531. 

In  Concord  First  Nat.  Bank  v. 
Hawkins,  174  U.  S.  364,  372,  43  L. 
Ed.  1007,  rev'g  judgment  79  Fed.  51 
it  is  said  "Undoubtedly,  the  obliga 
tion  is  declared  by  the  statute  to  at 
tach  to  the  ownership  of  the  stock,  and 
in  that  sense  may  be  said  to  be  statu- 
tory. But  as  the  ownership  of  the 
stock,  in  most  cases,  arises  from  the 
voluntary  act  of  the  stockholder,  he 
must  be  regarded  as  having  agreed 
or  contracted  to  be  subject  to  the  obli- 
gation."  The  court  further  said  that 
whether  the  liability  was  statutory  or 
contractual  was  not  a  practical  ques- 
tion in  the  case. 

In  Weitzel  v.  Brown,  224  Mass.  190, 
112  N.  E.  945,  the  liability  is  said  to 
be  contractual  and  not  statutory. 

89  See  §  4188,  infra. 

90  See  §  4242,  infra. 

91  Matteson  v.  Dent,  176  U.  S.  521, 
44  L.  Ed.  571,  aff'g  73  Minn.  170,  75 
N.  W.  1041;  Eiehmond  v.  Irons,  121 
U.  S.  27,  30  L.  Ed.  864;  Eankin  v.  Mil- 
ler, 207  Fed.  602.    See  §  4195,  infra. 

92  Flash  V.  Conn,  109  TJ.  S.  371,  27 
L.  Ed.  966. 
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§  4177.  Whether  the  liability  is  that  of  sureties  or  guarantors.    It 

has  often  been  said  that  the  individual  contractual  liability  of  stock- 
holders for  corporate  debts,  imposed  by  a  charter,  statutory  or  con- 
stitutional provision,  is  that  of  sureties  or  guarantors,  or  is  analogous 
to  such  a  liability.^^    And  on  this  theory  it  has  been  held,  under  some 


In  Leyner  Engineering  Works  v. 
Kempner,  163  Ped.  605,  it  was  held 
that  the  question  was  one  of  general 
jurisprudence,  which  a  federal  court 
sitting  in  another  state  must  deter- 
mine, uncontrolled  by  local  decisions. 

93  Georgia.  See  Wheatley  v.  Glover, 
125  Ga.  710,  54  S.  E.  626.  And  see 
Brunswick  Terminal  Co.  v.  National 
Bank  orf  Baltimore,  192  IT.  8.  386,  48 
Ju  Ed.  491,  aff'g  112  Fed.  812,  where 
a  special  charter  of.  a  Georgia  corpora- 
tion in  terms  provided  that  the  stock- 
holders should  be  liable  as  sureties. 

Kansas.  Pacific  Elevator  Go.  v. 
Whitbeck,  63  Kan.  102,  88  Am.  St. 
Eep.  229,  64  Pac.  984;  Hayward  v. 
Senceubaugh,  141  111.  App.  395.  -See 
also  Ramsdeu  v.  Knowles,  151  Fed. 
718.  "While  a  stockholder  is  not  in 
all  respects  a  surety  for  the  debts  of 
the  corporation,  still  he  stands  in  the 
relation  of  a  surety."  Pacific  Ele- 
vator Co.  v.  Whitbeck,  63  Kan.  102, 
88  Am.  St.  Kep.  229,  64  Pac.  984. 

Massachusetts.  Grew  v.  Breed,  10 
Mete.  569. 

Minnesota.  Minneapolis  Baseball 
Co.  V.  City  Bank,  66  Minn.  441,  38 
L.  R.  A.  415,  69  N.  W.  331.  "The  con- 
stitutional liability  is  gui  generis,  yet 
it  is  in  many  respects  analogous  to 
that  of  surety  or  guarantor,  and  sus- 
tains the  relation  of  surety  for  the 
debts  of  the  corporation."  Way  v. 
Barney,  116  Minn.  285,  38  L.  E.  A. 
(N.  S.)  648,  Ann.  Cas.  1913  A  719,  133 
N.  W.  801.  And  see  to  the  same  ef- 
fect, Willis  V.  Mabon,  48  Minn.  140, 
16  L.  E.  A.  281,  31  Am.  St.  Eep.  626, 
50  N.  W.  1110.  Where  the  liability 
of  one  vrho  has  transferred  his  stock 
for  a  debt  contracted  while  he  was  a 


stockholder  is  secondary  to  that  of 
the  transferee  and  that  of  the  corpo- 
ration, his  position  is  in  a  sense  that 
of  a  surety.  Way  v.  Mooers,  135 
Minn.   339,  160  N.   W.   1014. 

New  Hampshire.  Hub  Const.  Co.  v. 
New  England  Breeders'  Club,  76  N. 
H.  289,  82  Atl.  164;  Hicks  v.  Burn*, 
38  N.  H.  141. 

New  Tfork.  In  Barnes  v.  Arnold,  23 
Misc.  197,  51  N.  Y.  Supp.  1109,  aff'd 
45  App.  Div.  314,  61  N.  Y.  Supp.  85, 
169  N.  Y.  611,  62  N.  E.  1093,  it  is 
said  "The  corporation  is  the  pfin- 
cipal  debtor,  and  the  stockholder's  in- 
dividual liability  is  that  of  a  sure- 
ty." In  Assets  Eealization  Co.  v. 
Howard,  70  Misc.  651,  127  N.  Y. 
Supp.  798,  judgment  aff'd  152  App. 
Div.  900,  136  N.  Y.  Supp.  1130,  211 
N.  Y.  430,  105  N.  E.  680,  it  is  said 
"The  stockholders  stand  somewhat  in 
the  relation  of  sureties  on  the  in- 
debtedness." In  this  case  the  court 
of  appeals  says  that  "sometimes  it  is 
queried  whether  the  liability  is  that 
of  a  surety  or  a  principal  debtor," 
but  does  not  pass  on  the  question. 
In  Moss  V.  McCullough,  5  Hill  131,  it 
was  Ijeld  that  the  stockholders  occupy 
the  relation  of  sureties.  In  Harger  v. 
MoCuUough,  2  Den.  119,  and  Moss  v. 
MeCullough,  7  Barb.  299,  it  was  held 
that  the  stockholders  were  principal 
debtors,  where  they  were  made  jointly 
and  severally  liable  for  the  debt, 
though  only  after  an  execution  re- 
turned unsatisfied  against  the  com- 
pany. In  Moss  v.  Averill,  10  N.  Y. 
449,  it  is  said,  "the  notion  which  at 
one  time  prevailed,  that  the  stockhold- 
ers were  guarantors  or  sureties,  of  the 
corporation,   has  been  repudiated  by 
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of  the  statutes,  that  a  stockholder  is  discharged  from  liability  to  a 
creditor  by  the  latter 's  extending  the  time  for  payment  by  the  cor- 
poration, and  accepting  its  note ;  '*  or  by  parting  with  or  rendering 
unavailable  any  security  or  fund  which  he  has'  a  right  to  apply  in 
satisfaction  of  the  debt;  ^^  that  a  provision  in  the  insolvency  law  that 
the  release  of  any  insolvent  debtor  under  the  act  "shall  not  operate 
to  discharge  any  other  party  liable  as  surety,  guarantor,  or  otherwise 
for  the  same  debt,"  applies  to  stockholders  who  are  by  statute  or  by 
the  constitution  made  liable  for  debts  of  the  corporation ;  *^  that  it  is 
not  necessary  to  show  that  the  corporation  is  insolvent  in  order  to  en- 
force the  liability  of  the  stockholder ;  ^'^  that  a  judgment  recovered 
against  a  corporation  is  not  even  prima  facie  evidence  of  indebtedness 
in  an  action  aga.inst  stockholders  to  enforce  their  individual 
liability ;  ®'  that  no  action  can  be  maintained  against  the  stockholder 
unless  the  liability  of  the  corporation  exists  at  the  time  when  the 
action  is  commenced;®®  that  a  creditor  cannot  maintain  an  action 
against  a  stockholder  without  notice  of  the  corporation's  neglect  to 
pay  the  debt ;  ^  and  that  the  cause  of  action  accrues  against  a  stock- 
holder, and  the  statute  of  limitations  begins  to  run  in  his  favor,  im- 
mediately upon  the  default  of  the  corporation.* 

In  other  cases,  under  different  provisions,  it  has  been  expressly  and 

this  court,"  citing  Corning  v.  McCtil-  94 See  §4257,  infra, 

lough,  1   N.  Y.  47,  49  Am.  Dec.  287.  95  See  §  4257,  infra. 

See  alao  Miller  v.  White,  50  N.  Y.  137.  96  See  §  4264,  infra. 

South  Carolina.    In  Marine  &  Eiver  9V  Texas,  G.  &  N.  R.  Co.  v.  Berlin, 

Phosphate  Min.  &  Mfg.  Co.  v.  Brad-  —  Tex.  Civ.  App.  — ,  165  S.  W.  62. 

ley,  105  U.  S.  175,  26  L.  Ed.  1034,  it  98  Mobs  v.   McCullough,  5  Hill   (N. 

was  held  that   the  liability,  under  a  Y.)   131. 

South  Carolina  statute  making  stock-  As  to  the  conclusiveness  of  such  a 

holders  liable  until  the  full  amount  of  judgment  generally,  see  §  4236,  infra, 

the  capital  stock  had  been  paid  in  and  99  It  was  so  held  in  relation  to  the 

a    certificate    thereof    filed,    was,   in  liability    of    stockholders    of    Kansas 

one  aspect,  a  suretyship  for  the  eor-  corporations.     Pacific  Elevator  Co.  v. 

poratiom,  in  view  of  a  provision  giv-  Whitbeek,    63   Kan.    102,   88   Am.   St. 

ing   a  stockholder   paying   a   debt  of  Eep.    229,   64   Pac.   984;    Hayward   v. 

the  r-ompany  for  which   he  was  per-  Senoenbaugh,  141  111.  App.  395.     But 

sop-'3y  liable  an  action  against  it  for  see  Ramsden  v.  Knowles,  151  Fed.  718. 

V  ,  ;fcmnity.  1  Hicks  v.  Burns,  38  N.  H.  141. 

.  Texas.    Texas,  G.  &  N.  R.  Co.  v.  Ber-  8  Bennett  v.  Thorne,  36  Wash.  253, 

lin,  —  Tex.  Civ.  App.  — ,  165  S.  W.  68  L.  E.  A.  113,  78  Pac.  936. 

fiZ.  As  to  when  the  cause  of  action  ao- 

Washlngton.    Bennett  v.  Thorne,  36  crues  within  the  meaning  of  the  stat- 

Wt^h.  253,  68  L.  E.  A.  113,  78  Pac.  ute  of  limitations,  see  §  4239,  infra, 
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emphatically  denied  that  theJiability  of  stockholders  is  that  of  sureties 
or  guarantors.^  So  stockholders  have  been  held  to  be  primarily'  liable 
as  principal  debtors  and  not  as  sureties  or  guarantors  under  the  pro- 
vision of  the  California  Constitution  that  each  stockholder  of  a  cor- 
poration "shall  be  individually  and  personally  liable  for  such  pro- 
portion of  all  its  debts  and  liabilities  as  the  amount  of  its  capital 
stock  owned  by  him  bears  to  the  whole  of  the  capital  stock, "  *  and 
under  a  provision  "when  default  shall  be  made  in  the  payment  of  any 
debt  or  liability  contracted"  by  a  corporation,  "the  stockholders  shall 


3  Colorado.  The  liability  of  a  stock- 
holder of  a  national  bank  is  that  of  a 
principal  debtor,  not  of  a  surety.  Gra- 
ham V.  Piatt,  28  Colo.  421,  65  Pac.  30. 

Georgia.  Hatch  v.  Burroughs,  1 
"Woods  439,  Ted.  Cas.  No.  6,203J  where 
the  liability  under  a  special  charter 
was  held  to  be  a  principal  and  abso- 
lute one.  See  also  Lamar  v.  Taylor, 
141  Ga.  227,  80  S.  E.  1085. 

Marylaud.  The  liability  under  Md. 
Acts  1892,  p.  153,  c.  109,  §  85 1,  wa^ 
that  of  a  principal  debtor  and  not 
that  of  a  surety  or  guarantor.  Knick- 
erbocker Trust  Co.  V.  Myers,  133  Fed. 
764,  aff'd  139  Fed.  Ill,  1  L.  R.  A.  (N. 
S.)  1171. 

IVUchigau.  The  statutory  liability 
of  a  stockholder  of  a  bank  for  the 
benefit  of  its  depositors  is  not  that  of 
a  surety.  Wedemeyer  v.  Hindelang, 
161  Mich.  600,  126  N.  "W.  708.  In  Pos- 
ter V.  Row,  120  Mich.  1,  77  Am.  St. 
Rep.  565,  79  N.  W.  696,  it  is  said  that 
the  stockholder  is  something  more 
than  a  surety ;  he  is  one  of  the  asso- 
ciates of  the  bank,  citing  Estate  of 
Warren,  52  Mich.  557,  18  N.  "W.  356, 
where  it  is  said,  "The  shareholder,  it 
is  true,  occupies  as  regards  the  cred- 
itor the  position  of  surety  for  the 
bank;  Hansom  v.  Donkersley,  37  Mich. 
184;  but  he  is  something  more  than  a 
surety;  he  is  one  of  the  associates  of 
the  bank,  and  by  the  very  terms  of 
the  association  he  is  deemed  to  under- 
take for  the  debts  which  the  bank 
contracts."  In  Hanson  v.  Donkers- 
ley, cited  by  the  court,  it  was  appar- 
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eutly  held  that  the  liability  of  stock- 
holders under  Const,  art.  15,  §  7,  for 
labor  performed  for  the  corporation 
was  that  of  a  principal  debtor  and 
that  he  was  not  a  surety.  See  also 
Milroy  v.  Spurr  Mountain  Iron  Min. 
Co.,  43  Mich.  231,  5  N.  W.  287;  Peck 
V.  Miller,  39  Mich.  594. 

Mississippi.  Perkins  v.  Sanders,  56 
Miss.  733. 

Pennsylvania.  Aultman  's  Appeal, 
98  Pa.  St.  505  (in  effect  overruling 
Patterson  v.  Wyomissing  Mfg.  Co.,  40 
Pa.  St.  117,  on  this  point);  Craig's 
Appeal,  92  Pa.  St.  396. 

West  Virginia.  Dunn  v.  Bank  of 
Union,  74  W.  Va.  594,  L.  E.  A.  1915  B 
168,  82  S.  E.  578. 

4McGowan  v.  McDonald,  111  Cal. 
57,  52  Am.  St.  Rep.  149,  43  Pac.  418; 
Brown  v.  Merrill,  107  Cal.  446,  48  Am. 
St.  Rep.  145,  40  Pac.  557;  Hyman  v. 
Coleman,  82  Cal.  650,  16  Am.  St.  Rep. 
178,  23  Pac.  62;  Sonoma  Valley  Bank 
V.  Hill,  59  Cal.  107;  Young  v.  Rosen- 
baum,  39  Cal.  646;  Prince  v.  Lynch, 
38  Cal.  528,  99  Am.  Dec.  427;  David- 
son V.  Bankin,  34  Cal.  503;  Moke- 
lumne  Hill  Canal  &  Mining  Co.  v. 
Woodbury,  14  Cal.  265;  Niles  State 
Bank  v.  Jennings,  22  Cal.  App.  66,  133 
Pac.  329;  Trindade  v.  Atwater  Can- 
ning &  Packing  Co.  (Cal.  App.),  128 
Pac.  756;  Thomas  v.  Matthiessen,  232 
V.  S.  221,  58  L.  Ed.  577,  rev'g  judg- 
ment 192  Fed.  495;  Buttner  v,  Adams. 
236  Fed.  105;  Lanigan  -^  Morth,  6S 
Ark.  62,  63  S.  W.  62. 
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■be  held  individually  responsible  for  an  amount  equal  to  the  amount 
of  stock  held  by  them  respectively."* 

When  the  stockholders  are  liable  as  principal  debtors,  they  are  not 
discharged  from  liability  for  a  corporate  debt  because  of  the  fact 
that  the  creditor  has  extended  the  time  of  payment  by  agreement 
with  the  corporation,^  or  has  released  or  settled  with  persons  second- 
arily liable,''  or  because  the  corporate  debt  is  secured  by  a  mortgage 
and  proceedings  are  pending  to  foreclose  it.'  Nor  is  their  liability 
extinguished  or  suspended  by  the  recovery  of  a  judgment  against  the 
corporation  on  the  indebtedness.^  Nor  can  they  utilize  debts  of  the 
corporation  paid  by  them  as  claims  against  the  corporation.^* 

§  4178.  Whether  the  liability  is  that  af  partners.  It  has  repeat- 
edly been  held  that  the  effect  of  a  statutory  or  constitutional  provision 
that  the  stockholders  of  a  corporation  shall  be  personally  liable  jointly 
and  severally  for  all  debts  or  demands  contracted  by  the  corporation, 
or  for  a  particular  class  of  debts,  or  that  they  shall  be  so  liable  in 
proportion  to  their  stock,  or  to  the  extent  or  amount  of  their  stock,  is 
to  make  them  liable  as  partners  or  members  of  an  unincorporated 
association  to  the  extent  prescribed,— in  other^  words,  that  such  a 
provision  merely  does  away  with  the  common-law  exemption  of  the 
stockholders  from  individual  liability,  to  the  extent  prescribed,  and 
leaves  them  liable  as  if  they  were  unincorporated.^^  .In  a  New  York 

SSchalucky  v.  Meld,  124  111.  617,  7  Conn.  517;  Deming  v.  Bull,  10  Conn. 

Am.    St.    Eep.    399,    16    N.    E.    904;  409;   Southmayd  v.  Euss,  3  Conn.  52. 

Thompson  v.  Meisser,  108  111.  359;  Ful-  Florida.     The   statute  imposing  an 

ler  V.  Ledden,  87  111.  310;  Schrader  v.  individual  liability  on  the  stackhold- 

Heinzelman  Bros.,  51  111.  App.  31,  afE'd  ers  of  a  corporation  which  'does  busi- 

150  HI.  227.  ness  before  ten  per  cent  of  its  capital 

6  See  §  4257,  infra.  has  been  subscribed  and  paid  express- 

7  See  §  4257,  infra.                       ,  ly  prorvides  that  they  shall  be  liable 

8  See  §  4180,  infra.  aa  partners.     Charles  v.  Young,  76  So. 

9  Young  V.  Rosenbaum,  39  Cal.  646.  869;  Humphreys  v.  Drew,  59  Fla.  295, 
And  see  §  4263,  infra.  52  So.  362 ;  Heinberg  Bros.  v.  Thomp- 

10  Schrader  v.  Heinzelman,    51    111.      son,  47  Fla.  163,  37  So.  71. 

App.  31,  afE'd  150  111.  227.    See  §§4246,  Illinois.      Schalucky    v.   Field,    124 

4261,  infra.  111.  617,  7  Am.  St.  Eep.  399,  16  N.  E. 

11  OaJifomla.  Hyman  v.  Coleman,  904;  Thompson  v.  Meisser,  10a  III. 
82  Cal.  650,  16  Am.  St.  Eep.  178,  23  359;  Buchanan  v.  Meisser,  105  111. 
Pac.  62;  Mokelumne  Hill  Canal  &  638;  Fuller  v.  Ledden,  87  111.  310; 
Mining  Co.  v.  Woodbury,  14  Cal.  265;  Gauch  v.  Harrison,  12  111.  App.  457. 
Buttner  v.  Adams,  236  Fed.  105;  Lan-  Michigan.  Under  a  statute  making 
igan  V.  North,  69  Ark.  62,  63  S.  W.  stockholders  individually  liable  for  all 
62.  labor  performed  for  the   corporation, 

Connecticut.     Paine  v.  Stewart,  33      their    liability    is    substantially    the 
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case,  under  a  statute  making  stockholders  personally  liable,  jointly 
and  severally,  for  the  payment  of  all  debts  pr  demands  contracted  by 
the  corporation,  Judge  Bronson  said:  "I  think  the  stockholders  in 
their  individual,  as  well  as  their  corporate  capacity,  are  principal 
debtors.  Although  they  have  been  incorporated  with  many  of  the 
privileges  usually  granted  to  men  associated  in  that  form,  yet  the 
privilege  of  exemption  from  personal  liability  for  the  debts  of 
the  company  has  been  denied  to  them,  and  their  personal  liability  has 
been  expressly  declared.  They  are  thus  placed,  in  relation  to  the 
creditors  of  the  company,  upon  the  same  footing  as  though  they  were 
an  unincorporated  association,  or  partnership. ' '  ^^ 

Of  course,  when  it  is  said  that  the  stockholders  are  liable  as  part- 
ners, it  is  not  meant  that  they  are  partners  for  all  purposes,  but  only 
with  respect  to  their  liability,  and  even  with  respect  to  their  liability 
only  to  the  extent  prescribed  by  the  statute. 

When  the  stockholders  are  thus  liable 'substantially  as  partners, 
one  stockholder,  who  is  also  a  creditor  of  the  corporation,  cannot 
maintain  an  action  at  law  against  the  other  stockholders,  for  one  part- 
ner cannot  sue  the  other  partners  for  a  debt  due  from  all.^^ 


same  as  that  of  partners.  Shurlow  v. 
Lewis,  170  Mich.  493,  41  L.  R.  A.  (N. 
S.)  975,  136  N.  W.  484. 

IVCissassippi.  Perkins  v.  Sanders, 
56  Miss.  733. 

New  Hampshire.  Brickson  v,  Ne- 
smith,  46  N.  H.  371. 

New  York.  Wiles  v.  Suydam,  64 
N.  Y.  173;  Story  v.  Purman,  25  N.  Y. 
214;  Corning  v.  MeCullough,  1  N.  Y. 
47,  49  Am,  Dec.  287;  Thompson  v. 
Nicolai,  21  Misc.  7C0,  49  N.  Y.  Supp. 
422;  Harger  v.  McCuUough,  2  Den. 
119;  Bailey  v.  Bancker,  3  Hill  188,  38 
Am.  Dee.  625;  Moss  v.  Oakley,  2  Hill 
265;  Allen  v.  Sewall,  2  Wend.  327. 

Rhode  Island.  New  England  Com- 
mercial Bank  v.  Newport  Steam  Fac- 
tory, 6  R.  I.  154,  75  Am.  Dee.  688. 

South  CaroiiiMU  Planters'  Bank  of 
I'airfield  v.  Bivingsville  Cotton  Mfg. 
Co.,  10  Rich.  L.  95. 

Wisconsin.  Eau  Claire  Nat.  Bank 
V.  Benson,  106  Wis.  624,  82  N.  W. 
604;  Merchants'  Bank  v.  Chandler,  19 
Wis.  434;  Coleman  v.  White,  14  Wis. 
700,  80  Am,  Dec,  797, 


Such  is  the  effect  of  a  statute  pro- 
viding that  the  stockholders  of  a  cor- 
poration, or  of  particular  kinds  of 
corporations,  shall  be  jointly  and  sev- 
erally liable  in  their  individual  capaci- 
ties and  estates  for  all  debts,  contracts 
or  other  liabilities  of  the  corpora- 
tion contracted  or  incurred  during 
the  time  they  respectively  own 
their  stock,  or  are  beneficially  inter- 
ested therein.  The  liability  thus  im- 
posed is  without  reference  to  the 
amount  that  may  have  been  paid  in 
by  the  stockholders  for  their  stock, 
and  is  unlimited.  In  effect,  it  does 
away  altogether  with  the  common-law 
exemption  of  stockholders  from  indi- 
vidual liability  for  corporate  debts, 
and  renders  them  liable  as  partners. 
Corning  v.  McCuUough,  1  N.  Y.  47,  49 
Am.  Dee.  287;  Harger  v.  McCuUough, 
2  Den.  (N.  Y.)  119  ;  Patterson  v.  Wy- 
omissing  Mfg.  Co.,  40  Pa.  St.  117. 

12  Harger  v.  MeCullough,  2  Den, 
(N.  Y.)   119. 

13  See  §  4211,  infra, 
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§  4l79.  Whether  the  liability  is  joint  or  several,  or  joint  and  sev- 
eral. Under  a  statutory  or  constitutional  provision  that  stockhold- 
ers shall  be  liable  for  corporate  debts  to  the  amount  of  their  stock 
subscribed  and  unpaid,  it  has  been  held  that  their  liability,  like  the 
liability  to  the  corporation  on  subscriptions  for  stock,  is  several,^*  but 
there  is  also  authority  to  the  contrary. i*  If  it  is  provided  that  stock- 
holders shall  be  liable,  without  any  limit,  for  all  corporate  debts,  theii" 
liability  is  joint. ^®  The  liability  of  stockholders  is  several,  however, 
in  the  absence  of  anything  to  show  a  contrary  intention  on  the  part 
of  the  legislature,  where  they  are  made  liable  to  the  extent  or  amount 
of  their  stock,  or  in  proportion  to  their  stock,  etc.^'    The  liability  is 


14  Shipman  v. .  Portland  Const.  Co., 
64  Ore.  1,  128  Pae.  989;  Hodges  v.  Sil- 
vers Hill  Min.  Co.,  9  Ore.  200. 

15  Liability  under  Laws  of  ^901,  c. 
354,  p.  971,  amending  Laws  1892,  e. 
688,  p.  1841,  so  as  to  make  ' '  every 
holder  of  capital  stock  not  fully  paid 
*  *  *  personally  liable"  for  the 
amount  unpaid,  the  liability  is  joints 
Prior  to  the  amendment  the  statute 
expressly  provided  for  a  joint  and 
several  liability.  Dyer  v.  Drueker, 
104  N.  Y.  Supp.  166. 

16  Doming  v.  Bull,  10  Conn.  409; 
Shaf  er  v.  Moriarty,  46  Ind.  9. 

1?  United  States.  Terry  v.  Little, 
101  U.  S.  216,  25  L.  Ed.  864. 

Connecticut.  Paine  v.  Stewart,  33 
Conn.  517. 

Georgia.  Adkins  v.  Thornton,  19 
Ga.  325;  Lane  v.  Harris,  16  Ga.  217. 

Indiana.  Shafer  v.  Moriarty,  46 
Ind.  9. 

Kansas.  The  double  liability  for- 
merly provided  for  by  the  Kansas 
Constitution  and  statutes  was  several. 
Waller  v.  Hamer,  65  Kan.  168,  69  Pac. 
185;  Harrison  v.  Eemington  Paper 
Co.,  140  Fed.  385,  3  L.  R.  A.  (N.  S.) 
954,  5  Ann.  Cas.  314,  certiorari  denied 
199  U.  S.  607,  50.  L.  Ed.  331  (menu 
dec.) ;  Anglo-American  Land,  Mort- 
gage &  Agency  Co.  v.  Lombard,  132 
I'ed.  721,  certiorari  denied  196  XJ.  S. 
638,  49  L.  Ed.  630  (mem.  dec);  New 
York  Life  Ins.  Co.  v.  Beard,  80  Fed. 


66;  Love  V.  Pusey  &  Jones  Co.,  3 
Pennew.  (Del.)  577,  52  Atl.  542;  Pul- 
^ifer  V.  Greene,  96  Me.  438,  52  Atl. 
921 ;  Broadway  Nat.  Bank  v.  Baker, 
176  Mass.  294,  57  N.  E.  603;  Blair  v. 
Newbegin,  65  Ohio  St.  425,  58  L.  E. 
A.  644,  62  N.  E.  1040;  Kulp  v.  Flem- 
ing, 65  Ohio  St.  321,  87  Am.  St.  Kep. 
611,  62  N.  E.  334.  And  this  was  true 
under  the  statute  providing  for  the 
enforcement  of  the  stockholders'  stat- 
utory and  subscription  liability  by  a 
receiver,  although  the  receiver  was  re- 
quired to  proc'eed  against  all  of  the 
stockholders  jointly.  Waller  v. 
Hamer,  65  Kan.  168,  69  Pac.  185. 

Kentucky.  Castleman  v.  Holmes,  4 
J.  J.  Marsh.  1. 

IVIassacbusetts.  Hancock  Nat.  Bank 
V.  Ellis,  172  Mass.  39,  42  L.  E.  A.  396, 
70  Am.  St.  Eep.  232,  44  N.  B.  349; 
Crease  v.  Babcock,  10  Mete.  525. 

Michigan.  Pettitone  v.  MeGraw,  6 
Mich.  441. 

Missouri.  Perry  v.  Turner,  55  Mo. 
418. 

New  York.  Bank  of  Poughkeepsie  v. 
Ibbotson,  24  Wend.  473. 

Tennessee.  Ohio  Life  Insurance  & 
Trust  Co.  V.  Merchants'  Insurance  & 
Trust  Co.,  11  Humph.  1,  53  Am.  Dec. 
742;  Brightwell  v.  Mallory,  10  Yerg. 
198. 

Wisconsin.  Rehbein  v.  Eahr,  109 
Wis.  136,  83  N.  W.  315. 
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generally  held  to  be  several  under  provisions  declaring  that  "each" 
stockholder  shall  be  liable  for  corporate  debts  to  a  certain  amount;  ^* 
or  that  stockholders  "shall  be  held  individually  responsible,  equally 
and  ratably,  and  not  one  for  another, "  ^^  or  that  stockholders  shall 
be  "severally  and  individually"  liable,'"*  or  "individually  responsible 
and  liable, "^^  or  "individually  responsible,"^  or  "individually  and 
personally  liable. ' '  ^'  Kut  the  liability  has  been  held  to  be  joint  under 
a  provision  making  "every  holder  of  capital  stock  not  fully  paid 
*  *  *  personally  liable"  for  the  amount  unpaid.^* 
A  statute  sometimes  expressly  provides  that  stockholders  shall  be 


18  McCarthy  v.  Lavasche,  89  HI.  270, 
SI  Am.  Bep.  83;  Hanson  v.  Davison, 
73  Minn.  454,  76  N.  W.  254;  Selig  v. 
Hamilton,  234  U.  S.  652,  58  L.  Ed. 
1518,  Ann.  Cas.  1917  A  104  (constru- 
ing Minnesota  Constitution) ;  Con- 
verse V.  Hamilton,  224  TJ.  S.  243,  56 
L.  Ed.  749,  Ann.  Cas.  1913  D  1292, 
rev'g  judgment  136  Wis.  589,  118  N. 
W.  190  (construing  Minnesota  Con- 
stitution); Vick  V.  Lane,  56  Miss.  681; 
Poston  V.  Hull,  75  Ohio  St.  502,  80  N. 
E.  11 ;  Mason  v.  Alexander,  44  Ohio  St. 
318,  7  N.  B.  435;  Brown  v.  Hitchcock, 
36  Ohio  St.  667;  Uin^ted  v.  Buskirk, 
17  Ohio  St.  113;  Wright  v.  McCor- 
mack,  17  Ohio  St.  86. 

Where  the  liability  is'  measured  by 
the  amount  of  stocK  owned  by  each 
stockholder,  rather  than  by  the  debts, 
it  is  several.  Hanson  v.  Davison,  73 
Minn.  454,  76  N.  W.  254. 

19Gamewell  Fire  Alarm  Tel.  Co.  v. 
Fire  &  Police  Tel.  Co.,  116  Ky.  759, 
76  S.  W.  862;  Hyatt  v.  Anderson's 
Trustee,  25  Ky.  L.  Eep.  132,  74  S.  W. 
1094. 

The  liability  under  such  a  provision 
ia  several  and  not  joint  and  several. 
Coyle  V.  Taunton  Safe  Deposit 
&  Trust  Co.,  216  Mass.  156,  103  N.  B. 
288. 

The  liability  imposed  by  the  Na- 
tional Bank  Act  is  several.  United 
States  V.  Knox,  102  IJ.  S.  422,  26  L. 
Ed.  216;  Kennedy  v.'Gibsofc.  8  Wall. 
(U.  S.)  498,  19  L.  Ed.  476;  Bailey  v. 


Sawyer,  4  Dill.  463,  Fed.  Cas.  No;  744. 

20  Flash  V.  Conn,  109  U.  S.  371,  27 
L.  Ed.  966;  Wincock  v.  Turpin,  96  111. 
135;  Culver  v.  Third  Nat.  Bank  of 
Chicago,  64  HI.  528;  Norris  v.  Wren- 
schall,  34  Md.  492 ;  Norris  v.  Johnson, 
34  Md.  485;  Pfohl  v.  Simpson,  74  N. 
Y.  137;  Mathez  v.  Neidig,  72  N.  Y. 
100 ;  Week  v.  Love,  50  N.  Y.  568. 

The  liability  of  stockholders  in 
banks  under  the  Montana  statute  is 
several  and  individual.  Barth  v.  Pock, 
51  Mont.  418,  155  Pac.  282. 

21  Golden  v.  Cervenka,  278  HI.  409, 
116  N.  E.  273. 

22  Van  Tuyl  v.  Kress,  172  N.  Y.  App. 
Div.  563,  158  N.  Y.  Supp.  810;  Bank 
of  Poughkeepsie  v.  Ibbotson,  24  Wend'. 
(N.  Y.)   473. 

In  Colorado  the  liability  of  stock- 
holders in  banks  is  several.  Miller  v. 
Willett,  70  N.  J.  Eq.  396,  62  Ail.  178, 
judgment  aff'd  71  N.  J.  Eq.  741,  65 
Atl.  681. 

23  In  California  the  liability  is  sev- 
eral, and  not  joint  and  several, 
although  the  statute  permits  any 
creditor  to  eomjnence  joint  or  several 
actions  against  any  of  its  stockhold- 
ers. Gardiner  v.  Bank  of  Napa,  160 
Gal.  577,  117  Pac.  667;  Brown  v.  Mer- 
rill, 107  Oal.  446,  40  Pac.  557;  Morrow 
V.  Superior  Court,  64  Cal.  383,  1  Pac. 
354. 

24  Liability  under  Laws  of  1901,  c; 
354,? J):  971,  amending  Laws  1892,  e. 
688,  p.   1841,  is-  joint.     Prior  to  the 
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"jointly  and  severally"  liable  for  corporate  debts,  thus  making  them 
liable,  not  jointly  only,  nor  severally  only,  but  either  jointly  or  several- 
ly.^ But  where  a  statute  declaring  stockholders  jointly  and  severally 
liable  further  provided  that  such  sums  as  might  be  decreed  to  be  paid 
by  stockholders  in  a  suit  in  equity  should  be  assessed  upon  them  in  pro- 
portion to  the  amount  of  stock  held  by  them  respectively,  and  that  no 
stockholder  should  be  required  to  pay  a  larger  sum  than  the  amount 
of  stock  held  by  him  at  its  par  value,  it  was  held  that  each  stock- 
holder was  only  liable  severally  for  his  proportion  of  the  corporate 
debts.28 

When  stockholders  are  made  severally  liable,  each  must  be  sued 
severally  at  law.^''  If  several  of  them  are  joined  in  a  suit  in  equity,  a 
judgment  in  solido  cannot  be  entered  against  them.^* 

If  the  liability  is  several,  a  judgment  against  part  of  the  stock- 
holders does  not  have  tJie  effect  of  releasing  the  others.^' 


amendment  the  statute  expressly  pro- 
vided for  a  joint  and  several  liability. 
Dyer  v.  Drucker,  104  N.  Y.  Supp.  166. 

25  Kansas.  Grund  v.  Tucker,  5  Kan. 
70. 

Nebraska.  Pirst  Nat.  Bank  of  Oma- 
ha V.  Cooper,  89  Neb.  632,  131  N.  W. 
958;  Id.  91  Neb.  624,  136  N.  W.  1023. 

New  Hampshiie.  Hicks  v.  Burns, 
38  N.  H.  141. 

New  York.  Lang  v.  Lutz,  180  N.  Y. 
254,  73  N.  E.  24,  aff'g  83  App.  Div. 
534,  82  N.  Y.  Supp.  319. 

South  Carolina.  Hall  v.  Klinck,  25 
S.iC.  348,  60  Am.  Eep.  505. 

Under  §  303  of  the  Banking  Law 
(Consol.  Laws  1909,  c.  2),  ^the  stock- 
holders of  a  safe  deposit  company  are 
"jointly  aiid  severally  liable."  Hos- 
ier Safe  Co.  V.  Guardian  Trust.  Co., 
208  N.  Y.  524,  101  N.  B.  786,  modify- 
ing and  affirming  judgment  153  N.  Y. 
App.  Div.  117,  138  N.  Y.  Supp.  298. 
The  liability  under  §  303  is  to  be  dis- 
tinguished in  this  respect  from  that 
imposed  by  other  provisions  of  the 
Banking  Law  (Consol.  Laws,  c.  2, 
§  71),  relating  to  banks,  under  which 
the  stockholders  are  individually  re- 
sponsible, equally  and  ratably,  and 
not  one  for  another,  to  the  extent  of 
their    stock    at    its    par    value,    and 


(Consol.  LawiS,  c.  2,  §  196)  relating  to 
trust  companies,  under  which  the 
stockholders'  liability  is  also  equal 
and  ratable  to  the  extent  of  the  par 
value  of  their  respective  shares.  Hos- 
ier Safe  Co.  V.  Guardian  Trust  Co.. 
208  N.  Y.  524,  101  N.  E.  786,  modi- 
fying and  affirming  judgment  153  N. 
Y.  App.  Div.  117,  188  N.  Y.  Supp.  298. 

26  Burnap  v.  Haskins  Steam-Engine 
Co.,  127  Hass.  586. 

27  See  §  4227,  infra. 

28  Crease  v.  Babcock,  10  Hetc. 
(Mafis.)  525;  Viek  v.  Lane,  56  Hiss. 
681;  Mason  v.  Alexander,  44  Ohio  St. 
318,  7  N.  E.  435;  Shipman  v.  Port- 
land Const.  Co.,  64  Ore.  1,  128  Pac. 
989. 

Two  stockholders  are  not  prejudiced 
by  a  judgment  against  them  jointly 
for  a  much  smaller  sum  than  the 
amount  of  the  liability  of  either,  and 
such  a  judgment  is  not  ground  for 
reversal  where  it  doe^s  not  appear  that 
there  is  more  than  one  creditor  or  that 
it  will  require  any  more  than  the 
amount  of  his  judgment  tor  close  up 
the  affairs  of  the  corporation.  Walter- 
scheid  v.  Bowdish,  77  Kan.  665,  96 
Pac.  56. 

29  See  §  4262,  infra. 
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If  the  liability  is  several,  and  is  limited,  the  liability  of  one  stock- 
holder cannot  be  increased  because  other  stockholders  are  beyond  the 
jurisdiction  of  the  court,  so  that  they  cannot  be  reached  by  process,^" 
or  because  they  are  insolvent.*^  Nor  will  a  compromise  or  settlement 
by  a  receiver  with  one  stockholder  increase  the  liability  of  another.'^ 

If  the  liability  is  joint  and  several,  the  fact  that  all  of  the  stock- 
holders joined  as  defendants  in  a  creditor's  suit  are  not  served,  is  im- 
material.'^ And  solvent  stockholders  may  be  compelled  to  make  good  a 
deficiency  resulting  from  the  failure  of  other  stockholders  to  pay 
amounts  adjudged  to  be  due  from  them,  up  to  the  extent  of  their 
liability.'* 


§  4180.  Whether  the  liability  is  primary  or  secondary.  Whether 
the  individual  liability  of  stockholders  is  primary  or  secondary  de- 
pends upon  the  language  of  the  particular  statute  or  constitutional 
provision  under  consideration.'*  Under  some  provisions  the  liability 
is  a  primary  one,'^  and  where  such  is  the  case,  creditors  may  sue  and 
collect  from  the  stockholders  to  the  extent  of  their  liability  without 


aoiTnited  States  v.  Knox,  102  tJ.  S. 
422,  26  L.  Ed.  216;  Maine  Trust  & 
Banking  Co.  v.  Southern  Loan  & 
Trust  Co.,  92  Me.  444,  43  Atl.  24; 
Crease  v.  Babcock,  10  Mete.  (Mass.) 
525. 

That  stockholders  beyond  the  juris- 
diction of  the  court  need  not  be  joined 
as  defendants  in  a  euit  in  equity  to 
enforce  the  liability,  see  §  4228,  infra. 

31  United  States  v.  Knox,  102  U.  S. 
422,  26  L.  Ed.  216;  Adkins  v.  Thorn- 
ton, 19  Ga.  325;  Maine  Trust  &  Bank- 
ing Co.  V.  Southern  Loan  &  Trust  Co., 
92  Me.  444,  43  Atl.  24;  Crease  v.  Bab- 

.  cock,  10  Mete.  (Mass.)  525. 

"The  liability  of  those  stockhold- 
ers from  whom  collection  can  be  en- 
forced is  not  to  be  increased  to  make 
up  for  the  inability  or  irresponsibility 
of  other  stockholders."  Coyle  v. 
Taunton  Safe  Deposit  &  Trust  Co.,  216 
Mass.  156,  103  N.  E.  288. 

32  Lamar  v.  Taylor,  141  Ga.  227,  80 
S.  E.  1085. 

33  Mosler  Safe  Co.  v.  Guardian  Trust 
Co.,  208  N.  Y.  524,  101  N.  E.  786,  modi- 
fying and  af&rming  judgment  153  N. 


Y.  App.  Div,  117,  138  N.  Y.  Supp. 
298. 

31  First  Nat.  Bank  of  Omaha  v. 
Cooper,  91  Neb.  624,  136  N.  W.  1023. 

3B  Lamar  v.  Taylor,  141  Ga.  227,  80 
S.  E.  1085. 

36  California.  The  liability  imposed 
by  the  provision  of  the  constitution 
that  each  stockholder  of  a  corporation 
"shall  be  individually  and  personally 
liable  for  such  proportion  of  all  its 
debts  and  liabilities  as  the  amount  of 
its  capital  stock  ovnied  by  him  bears 
to  the  whole  of  the  capital  stock,"  is 
a  primary  one.  Eva  v.  Andersen,  166 
Cal.  420,  137  Pac.  16;  McGowan  v. 
McDonald,  111  Cal.  57,  52  Am.  St. 
Eep.  149,  43  Pae.  418;  Knowles  v. 
Sandercock,  107  Cal.  629,  40  Pac. 
1047;  Morrow  v.  Superior  Court,  64 
Cal.  383,  1  Pac.  354;  Faymonville  v. 
MeCullough,  59  Cal.  285;  Young  v. 
Eosenbaum,  39  Cal.  646;  Prince  v. 
Lynch,  38  Cal.  528,  99  Am.  Dec.  427; 
Davidson  v.  Eankin,  34  Cal.  503;  Lin- 
inger  v.  Botsford,  32  Cal.  App.  386, 
163' Pac.  63;  Trindade  y.  Atwater  Can- 
ning &  Packing  Co.    (Cal.  App.),  128 
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first  exhausting  the  assets  of  the  corporation  by  the  recovery  of  a 
judgment  against  it  and  the  issuance  and  return  of  an  execution  there- 
on, or  otherwise.  Nor,  under  such  circumstances,  is  a  creditor  pre- 
vented from  suing  a  stockholder  by  reason  of  the  fact  that  he  has  in 
his  hands,  and  undisposed  of,  property  of  the  corporation  pledged 
as  security  for  his  claim,'''  nor  because  his  claim  is  secured  by  a 
mortgage  which  he  has  made  no  effort  to  foreclQse,'^  or  even  though 


Pae.  756 ;  Buttner  v.  Adams,  236  Fed. 
105;  Dolbear  v.  Foreign  Mines  Devel- 
opment Co.,  196  Fed.  646;  Lanigan  v. 
North,  69  Ark.  62,  63  S.  W.  62. 

Illinois.  The  liability  of  stockhold- 
ers in  banks  under  the  constitution  is 
a  primary  one.  Golden  v.  Cervenka, 
278  111.  409,  116  N.  E.  273.  The  lia- 
bility to  the  extent  of  their  unpaid 
subscriptions  imposed  upon  the  stock- 
holders of  a  corporation  which, has 
dissolved  or  ceased  doing  business, 
leaving  debts  unpaid  is  a  primary  one. 
Parmelee  v.  Price,  208  III.  544,  70  N. 
E.  725,  afe'g  105  111.  App.  271.  The 
liability  under  Act  Feb.  18,  1857 
(Sess.  Laws  1857,  p.  163),  was  a  pri- 
mary one.  Culver  v.  Third  Nat.  Bank 
of  Chicago,  64  111.  528.  In  Harper  v. 
Union.  Mfg.  Co.,  100  111.  225,  it  was 
held  that  the  corporation's  assignee 
for  the  benefit  of  creditors  was  a  nec- 
essary party  to  suit  in  equity  to  en- 
force the  liability,  since  it  would  be 
inequitable  to  require  individual 
stockholders  to  pay  auy  portion  of 
the  liability  of  the  corporation  until 
its  assets  were  exhausted.  In  Scha- 
lucky  V.  Field,  124  111.  617,  7  Am.  St. 
Eep.  399,  16  N.  E.  904,  and  Queenan 
V.  Palmer,  117  HI.  619,  7  N.  E.  613, 
the  liability  imposed  by  certain  spe- 
cial charters  was  held  to  be  primary. 

Indiana.  Shafer  v.  Moriarty,  46 
Jnd.  9.  See  also  Marion  Township 
Union  Draining  Co.  v.  Norris,  37  Ind. 
424.  Compare  Ewing  v.  Stultz,  9  Ind. 
App.  1,  36  N.  E.  170. 

lova.  Marshall  v.  Harris,  55  Iowa 
;.82,  7  N.  W.  509.  '; 

IMinuesota.     In  Gebhard  v.  Eastman 


&  Gibson,  7  Minn.  56,  the  liability  un- 
der a  special  charter  was  held  to  be 
primary.  The  present  constitutional 
liability  is  secondary.  Way  V.  Mooers, 
135  Minn.  339,  160  N.  W.  1014. 

Mississippi.     The  liability  imposed 
upon  stockholders  in  banks  by  Law 
1914,  c.   124,   §59,  is   a  primary  on 
Pate   V.   Bank   of  Newton,   116   Misi- 
666,  77  So.  601. 

North  Dakota.  The  liability  to  1  « 
amount  of  the  stockholders'  unpaid 
stock  imposed  by  Eev.  Codes  1899, 
§  2902,  is  a  primary  one.  Marshall- 
Wells  Hardware  Co.  v.  New  Era  Coal 
Co.,  13  N.  D.  396,  100  N.  W.  1084. 

Texas.  Under  •  Vernon 's  Sayles ' 
Civ.  Stat.  arts.  459,  552,  making  ' '  each 
stockholder"  in  any  bank  "person- 
ally liable,"  and  providing  for  the 
enforcement  of  such  liability  by  the 
commissioner  of  banks  by  means  of 
an  assessment,  the  liability  is  a  pri- 
mary and  not  a  secondary  one. 
Stringf ellow  v.  Patterson,  —  Tex.  Civ. 
App.  — ,  192  S.  W.  555. 

Wisconsin.  Eehbeiu  v.  Rahr,  109 
Wis.  136,  85  N.  W.  315;  Sleeper  v. 
Goodwin,  67  Wis.  577,  31  N.  W.  335;. 
Merchants'  Bank  v.  Chandler,  19  Wis. 
434;  Cleveland  v.  Marine  Bank,  17 
Wis.  545. 

37  Sonoma  Valley  Bank  v.  Hill,  59 
Cal.  107.  See,  however,  Albitztigui  v. 
Cuadalupe  y  Caloo  Min.  Co.,  92  Tenn. 
598,  22  S.  W.  739. 

SSKnowles  v.  Sandercock,  107  Cal. 
629,  40  Pae.  1047;  Dolbear  v.  Foreign 
Mines  Development  Co.,  196  Fed.  646. 
See  also  Foreign  Mines  Developmeur. 
Co.  V.  Boyes,  180  Fed.  594. 
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a  proceeding  to  foreclose  the  same  is  pending,^^  and,  under  the 
statute,  but  one  action  may  be  maintained  on  a  debt  secured  by  a 
mortgage.  And  he  may  also  enforce  the  liability  of  stockholders  on  a 
note  of  the  corporation  without  first  exhausting  his  remedy  against 
sureties  on  the  note.*" 

Generally,  however,  the    liability    is    a    secondary    one,*^    to    be 
resorted  to  only  in  case  the  assets  of  the  corporation  are  insufficient 


This  is  true  regardless  of  whether 
the  mortgage  is  given  at  the  time 
when  the  debt  is  incurred  or  after- 
wards. Dolbear  v.  Foreign  Mines  De- 
velopment Co.,  196  Fed.  646. 

39  Niles  State  Bank  v.  Jennings,  22 
Cal,  App.  66,  133  Pac.  329. 

40  Connecticut  Eiver  •  Sav.  Bank  v. 
Fiske,  60  N.  H.  363. 

41  Colorado.  Abbortt  v.  Goodall,  100 
Me.  231,  60  Atl.  1030;  Miller  v.  Con- 
nor, 177  Mo.  App.  630,  160  S.  W.  582 ; 
Miller  v.  Smith,  26  R.  I.  146,  66  L.  R. 
A.  473,  106  Am.  St.  Rep.  699,  58  Atl. 
634. 

Delaware.  John  W.  Cooney  Co.  v. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl.  879. 

Qeorgio.  Wheatley  v.  Glover,  125 
Ga.  710,  54  S.  E.  626;  Lane  v.  Harris, 
16  Ga.  217;  Thornton  v.  Lane,  11  Ga. 
459. 

Indiana.  Ewing  v.  Stultz,  9  Ind. 
App.  1,  36  N.  E.  170.  Compare  Sha- 
fer  v.  Moriarty,  46  Ind.  9,  and  MarioTi 
Township  Union  Draining  Co.  v.  Nor- 
ris,  37  Ind.  424. 

Kansas.  Harrison  v.  Remington  Pa- 
per Co.,  140  Fed.  385,  3  L.  R.  A.  (N. 
S.)  954,  5  Ann.  Cas.  314,  certiorari 
denied  199  U.  S.  607,  50  L.  Ed.  331 
(mem.  dec). 

Maine.  In  Flynn  v.  American  Bank- 
ing &  Trust  Co.,  104  Me.  141,  19  L.  R. 
A.  (N.  S.)  428,  129  Am.  St.  Rep.  378, 
69  Atl.  771,  the  liability  under  a  pro- 
visiom  of  a  special  charter  was  held  to 
be  secondary. 

Massachusetts.  Brown  v.  Eastern 
Slate  Co.,  134  Mass.  590. 

Michigan.     Milroy  v.   Spurr  Moun- 


tain Iron  Min.  Co.,  43  Mich.  231,  5  N. 
W.  287;  Hanson  v.  Donkersley,  37 
Mich.  184. 

Minnesota.  Way  v.  Mooers,  135 
Minn.  339, 160  N.  W.  1014.  In  Gebhard 
v;  Eastman  &  Gibson,  7  Minn.  56,  the 
liability  under  a  special  charter  was 
held  to  be  primary. 

Nebraska.  Holcomb  v.  Tierney,  79 
Neb.  660,  113  N.  "W.  204;  Rawson  v 
Taylor,  69  Neb.  473,  95  N.  W.  1033 
Hamilton  Nat.  Bank  v.  American 
Loan  &  Trust  Co.,  66  Neb.  67,  92  N, 
W.  189;  Id.  72  Neb.  81,  100  N.  W 
202;  Goss  V.  Carter,  156  Fed.  740 
IVancis  v.  Hazlett,  192  Mass.  137,  116 
Am.  St.  Rep.  230,  78  N.  E.  405;  Haz- 
lett V.  Woodhead,  28  R.  I.  452,  67  Atl 
736,  27  E.  L  506,  63  Atl.  952. 

New  York.  Gause  v.  Boldt,  49  Misc 
340,  99  N.  Y.  Supp.  442,  aff'd  115  App 
Div.  897,  100  N.  Y.  Supp.  1117,  188  N 
Y.  546,  80  N.  E.  566 ;  Richards  v.  Coe, 
19  Abb.  N.  Cas.  79;  Lindsley  v.  Si- 
niouds,  2  Abb.  Pr.  (N.  S.)  69. 
"Whatever  the  technical  nature  of 
the  liability  may  be,  there  can  be  no 
question  that  in  its  practical  aspects 
and  consequences  it  is  of  a  secondary 
and  exceptional  character  which  is  de- 
veloped only  by  the  unusual  contin- 
gency that  the  corporation  has  be- 
come insolvent  and  unable  to  pay  its 
debts."  Assets  Realization  Co.  v. 
Howard,  211  N.  Y.  430,  105  N.  E. 
680,  aff'g  152  App.  Div.  900,  136  N.  Y 
Supp.  1130,  70  Misc.  651,  127  N.  Y. 
Supp.  798. 

Ohio.  Poston  v.  Hull,  75  Ohio  St. 
502,  80  N.  E.  11;  Younglove  v.  Lime 
Co.,  49   Ohio   St.   663,  33   N.   E.   234; 
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to  satisfy  its  debts,*^  and  then  only  to  such,  an  extent  as  is  nec- 
essary to  make  up  the  deficiency.**  And,  when  such  is  the  case,  there 
can  be  no  recovery  against  stockholders  by  creditors  who  have  in  their 
possession,  in  trust  for  themselves  and  other  creditors,  assets  of  the 
company  which  are  more  than  sufflcient  to  pay  all  corporate  debts, 
and  which  they  have  a  right  to  subject  to  the  payment  of  their 
claims.**  Nor  can  creditors  proceed  against  stockholders  to  enforce 
their  liability  without  first  exhausting  their  legal  remedies  against  the 
corporation  by  recovering  a  judgment  against  it  and  having  an  execu- 
tion thereon  returned  wholly  or  partially  unsatisfied,**  unless  they 
ishow  that  this  was  impossible,  or  would  have  been  useless.** 

§  4181.  Dissolution,  failure,  insO'lvenc7,,  etc.,  as  a.  condition  pre- 
cedent to  liability.  The  statutes  imposing  individual  liability  upon 
stockholders  for  corporate  debts  sometimes  expressly  provide  that 
they  shall  be  liable  on  the  dissolution  of  the  corporation,*''  or  on  its  in- 


Bronson  v.  Schneider,  49  Ohio  St.  438, 
33  N.  E.  233;  Barriek  v.  Gifeord,  47 
Ohio  St.  180,  21  Am.  St.  Eep.  798,  24 
N.  E.  259;  Hawkins  v.  Iron  Valley 
Furnace  Co.,  40  Ohio  St.  507;  Brown 
V.  Hitchcock,  36  Ohio  St.  667;  Wright 
v.  McCormack,  17  Ohio  St.  86;  Ir- 
vine V.  Elliott,  203  Fed.  82;  Pfaff  v. 
Gruen,  92  Mo.  App.  560,  69  S.  W.  405. 
The  stockholders'  additional  liability 
under  the  Ohio  Constitution  and  stat- 
utes is  a  secondary  and  contingent  lia- 
bility. It  becomes  a  primary  one  en- 
forceable against  the  stockholders 
when  the  corporation  becomes  insol- 
vent, and  its  assets  including  unpaid 
stock  subscriptions  are  insufficient  to 
pay  its  debts.  Irvine  v.  Baker,  225 
I'ed.  834;  Blackburn  v.  Irvine,  205 
Fed.  217,  aff'g  198  Fed.  360. 

Pennsylvania.  In  re  Means'  Ap- 
peal, 85  Pa.  St.  75;  Patterson  &  Co.  v., 
Wyomissing  Mfg.  Co.,  40  Pa.  St.  117. 

Rhode  Island.  Andrews  v.  O  'Eeilly, 
25  E.  I.  231,  55  Atl.  688;  Kilton  v. 
Providence  Tool  Co.,  22  E.  I.  605,  48 
Atl.  1039;  Allen  v.  Arnold,  18  E.  I. 
809. 

Vermont.  Dauehy  v.  Brown,  24  Vt. 
197. 


Washington.  Shuey  v.  Adair,  24 
Wash.  378,  24  Pae.  536. 

43  See  §  4231,  infra. 

13  Where  the  right  to  enforce  the 
liability  is  in  the  receiver,  he  should 
be  permitted  to  do  so  only  upon  its 
appearing  that  there  ia  a  deficit  in  the 
other  assets  of  the  bank,  and  should 
recover  only  such  an  amount  as  is  • 
necessary  to  cover  such  deficit.  Smath- 
ers  V.  Western  Carolina  Bank,  135  N. 
C.  410,  47  S.  E.  893. 

The  stockholders  are  entitled  to 
credit  on  their  liability  for  the 
amount  realized  from  the  assets  of  an 
insolvent  corporation  by  a  receiver 
appointed  to  collect- its  assets  and  ap- 
ply them  to  its  debts.  Buist  v.  Wil- 
liams, 81  S.  C.  495,  62  S.  E.  859. 

44  Albitztigui  v.  Guadalupe  y  Caloo 
Min.  Co.,  92  Tenn.  598,  22  S.  W.  739. 

46  See  §  4231,  infra. 
48  See   §4232,  infra. 

47  Stoltz  V.  Scott,  23  Idaho  104,  129 
Pac.  340;  State  Sav.  Ass'n  v.  Kellogg, 
63  Mo.  540;  Schneider  v.  Johnson,  164 
Mo.  App.  639,  147  S.  W.  538;  Bittner 
v,  Lee,  25  Mo.  App.  559.  See  also 
cases  cited  in  the  following  notes. 
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solvency,*'  or  in  case  it  ceases  doing  business  leaving  debts  un- 
paid,*' or  in  case  the  capital  stock  is  reduced  by  any  mode  which 
shall  render  the  corporation  insolvent,^**  or  if  default  is  made  in  the 
payment  of  any  debt  or  liability  contracted  by  it,*^  and  in  such  cases, 
of  course,  the  prescribed  conditions  must  exist  before  any  liability 
on  the  part  of  the  stockholders  will  arise. 

Under  statutes  making  stockholders  liable  for  corporate  debts  on 
"dissolution"  of  the  corporation,  or  for  debts  due  at  the  time  of  its 
dissolution,  it  has  been  held  that  the  term  "dissolution"  is  not  used  in 
its  strict  legal  sense,  so  as  to  make  the  individual  liability  of  stock- 
holders dependent  upon  the  corporation's  ceasing  to  exist  by  expira- 
tion ot  its  charter  or  otherwise,  but  that  the  statute  contemplates  a 
practical  dissolution,  and  that  there  is  such  a  dissolution  when  a  cor- 
poration becomes  insolvent,  and  goes  into  the  hands  of  a  receiver  for 
the  purpose  of  being  wound  up,  or  into  bankruptcy  or  insolvency,  or 
makes  afl  assignment  for  the  benefit  of  creditors,  or  when  it  loses  all 
its  property,  and  ceases  to  do  business.^^       There  is  a  dissolution, 


48  Hall  V.  Hughes,  119  Md.  487,  87 
Atl.  387 ;  Hughes  v.  Hall,  117  Md.  547, 
83  Atl.  1023;  Postou  v.  Hull,  75  Ohio 
St.  502,  80  N.  E.  11.  See  also  cases 
cited  in  the  following  notes. 

Under  such  a  statute  the  liability 
"is  to  be  resorted  to  by  creditors  only 
in  case  of  the  insolvency  of  the  cor- 
poration." Poston  V.  Hull,  75  Ohio 
St.  502,  80  N.  E.  11. 

49  In  Hlinois  the  stockholders  are 
liable  under  such  circumstances  to  the 
extent  of  the  unpaid  portion  of  their 
stock.  Teich  V.  Midland  Mach.  Co., 
177  m.  App.  854. 

60  Connecticut  Gen.  St.  1888,  §  1954, 
provided  that  in  case  of  the  reduction 
of  the  capital  stock  by  any  mode 
which  shall  render  the  corporation  in- 
solvent, the  stockholders  assenting 
thereto  shall  be  jointly  and  severally 
liable  for  all  debts  of  the  corporation 
existing  at  the  time  of  such  reduc- 
tion. This  section  was  held  to  ap- 
ply only  to  joint  stock  corporations, 
and  not  to  those  having  special  char- 
ters. Barber  v.  Morgan,  89  Conn.  583, 
Ann.  Cas.  1916  E  102,  94  Atl.  984. 

W  Section  196  of  the  Banking  Law 


of  1909,  provides  that  if  default  is 
made  in  the  payment  of  any  debt  or 
liability  contracted  by  any  banking 
corporation,  the  stockholders  shall  be 
individually  responsible,  equally  and 
ratably  for  the  then  existing  debts  of 
the  corporation,  but  that  no  stock- 
holder shall  be  liable  for  the  debts  of 
the  corporation  to  an  amount  exceed- 
ing the  par  value  of  the  respective 
shares  of  stock  by  him  held  in  such 
corporation  at  the  time  of  such  de- 
fault. The  word  "default"  as  here 
used  means  not  only  a  default  suf- 
fered by  the  bank's  own  oficials,  but 
also  includes  a  default  resulting  from 
the  action  of  the  superintendent  of 
banks  in  tailing  possession  of  the 
business  and  assets  of  the  corpora- 
tion, although  for  a  reason  other  than 
a  default  in  the  payment  of  its  obli- 
gations. Richards  v.  Scharmann,  97 
N.  T.  Misc.  143,  161  N.  Y.  Supp.  109. 

The  proof  was  held  sufficient  to 
make  out  a  prima  facie  case  of  de- 
fault in  the  payment  of  the  debts  in 
Biehards  v.  Schwab,  101  N.  T.  Misc. 
128,  167  N.  Y.  Supp.  535. 

63MeDonneU  v,  Alabama  Gold  Lif« 
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within  the  meaning  of  such  a  statute,  said  the  Alabama  court,  "when- 
ever the  corporation  becomes  'a  nominal,  inert  body,'  its  property  and 
funds  gone,  and  it  is  reduced  to  insolvency,  rendering  legal  remedies 
against  it  fruitless  and  unavailing."** 

It  is  sometimes  expressly  provided  that  suspension  of  its  business 
by  a  corporation  for  a  year  shall  be  deemed  a  dissolution  for  the  pur- 
pose of  rendering  its  stockholders  liable  for  its  debts.**    Such  a  pro- 


Ins.  Co.,  85  Ala.  401,  5  So.  120;  Cen- 
tral Agricultural  &  Meehanieal  Ass'n 
V.  Alabama  Gold  Life  Ins.  Co.,  70 
Ala.  120;  Staltz  v.  Seott,  23  Idaho 
104,  129  Pac.  340;  O'Kell  v.  Chama 
Valley  Lands  &  Irrigation  Co.,  181 
Mo.  App.  466,  168  S.  W.  887;  Schnei- 
der V.  Johnson,  164  Mo.  App.  639,  147 
S.  W.  538;  HoUingshead  v.  Wood- 
ward, 107  N.  Y.  96,  13  N.  E.  621  (dis- 
tinguishing !^ineaid  v.  Dwindle,  59  N. 
Y.  548);  Bradt  v.  Benedict,  17  N.  Y. 
99;  Briggs  V.  Penniman,  8  Cow.  (N. 
Y.)  387,  18  Am.  Dec.  454;  Slee  V. 
Bloom,  19  Johns.  (N.  Y.)  456,  10  Am. 
Dec.  273.  See  also  Brookline  Canning 
&  Packing  Co.  v.  Evans,  163  Mo.  App. 
564,  146  S.  W.  828 ;  EUiott  v.  Sullivan, 
156  Mo.  App.  496,  137  S.  W.  287. 
And  see  §  4239J  infra. 

"The  creditor  of  an  insolvent  cor- 
poration does  not  have  to  wait  until 
the  corporation's  charter  has  expired, 
or  until  the  corporation  has  been  ju- 
dicially dissolved,  but  as  to  him  the 
corporation  will  be  deemed  dissolved 
wten  it  has  ceased  to  be  a  going  con- 
cern, and  has  disposed  of  its  tangible 
assets  and  there  is  no  probability  of 
its  again  attempting  to  carry  on  the 
business  for  which  it  was  organized." 
Schneider  v.  Johnson,  164  Mo.  App. 
639,  147  S.  "W.  538. 

63  Central  Agricultural  &  Mechani- 
cal Ass'n  V.  Alabama  Gold  Life  Ins. 
Co.,  70  Ala.  120. 

64  Kansas  Gen.  St.  1901,  §1310; 
Abernathy  v.  Loftus,  95  Kan.  87,  147 
Pac.  818;  Manley  v.  Mayer,  68  Kan. 
377,  1  Ann.  Cas.  825,  75  Pac.  550; 
Thomas  v.  Bemington  Paper  Co.,   67 


Kan.  599,  73  Pac.  909;  Jones  v.  Slo- 
necker,  66  Kan.  286,  71  Pae.  573; 
McHale  v.  Moore,  66  Kan.  267,  71 
Pac.  522;  Pacific  Elevator  Co.  v.  Whit- 
beck,  63  Kan.  102,  88  Am.  St.  Eep. 
229,  64  Pac.  984;  Brigham  v.  Nathan, 
62  Kan.  243,  62  Pac.  319;  First  Nat. 
Bank  of  Atchison  v.  King,  60  Kan. 
733,  57  Pac.  952;  Sleeper  v.  Norris, 
59  Kan.  555,  53  Pac.  757;  Cottrell  v. 
Manlove,  58  Kan.  405,  49  Pac.  519; 
Crocker  v.  Ball,  10  Kan.  App.  364,  59 
Pac.  691;  Jones  v.  Edson,  10  Kan. 
App.  110,  62  Pac.  249;  Fox  v.  First 
Nat.  Bank,  9  Kan.  App.  18,  57  Pae. 
241;  Harrison  v.  Bemington  Paper' 
Co.,  140  Fed.  385,  3  L.  B.  A.  (N.  S.) 
954,  5  Ann.  Cas.  314,  certiorari  denied 
199  U.  S.  607,  50  L.  Ed.  331  (mem. 
dec);  Anglo-American  Land,  Mort- 
gage &  Agency  Co.  v.  Lombard,  132 
Fed.  721,  certiorari  denied  196  TJ.  S. 
638,  49  L.  Ed.  630  (mem.  dec.) ;  Seat- 
tle Nat.  Bank  v.  Pratt,  103  Fed.  62. 
And  see  §  4239,  infra. 

This  provision  does  not  violate  the, 
constitutional  provision  requiring  the 
subject  of  an  act  to  be  expressed  in 
its  title,  or  that  forbidding  t]j.n 
amendment  of  a  section  unless  the  nex 
section  contains  the  entire  section  as 
amended.  Manley  v.  Mayer,  68  Kan. 
377,  1  Ann.  Cas.  825,  75  Pac.  550. 

The  first  day  is  to  be  excluded  and 
the  last  included  in  computing  the 
time.  Crocker  v.  Ball,  10  Kan.  Appi. 
364,  59  Pac.  691. 

The  merger  of  noteis  held  by  a  cred- 
itor in  a  judgment  against  the  corpo- 
ration pending  his  action  against  3. 
stockholder  under  this  provision  does 
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vision  applies  where  a  corporation  suspends  for  a  year  all  the  business 
for  which  it  was  created,  and  transacts  such  business  only  as  is  inci- 
dental and  necessary  to  the  final  closing  up  of  its  afPairs.**  And  a 
bank  •  suspends  business,  within  the  meaning  of  such  a  provision, 
where  it  suspends  payment,  although  a  receiver  is  appointed,  and 
afterwards  pays  dividends  to  creditors.**  The  corporation  is  deemed 
dissolved  only  for  the  purpose  of  enabling  creditors  to  enforce  the 
individual  liability  of  the  stockholders.  For  all  other  purposes  it 
continues  to  be  a  corporation  in  the  eyes  of  the  law,  and  creditors  may 
sue  it  in  its  corporate  capacity  in  the  same  manner  as  before.*'' 

When  the  stockholders  are  made  individually  liable  on  the  insol- 
vency of  the  corporation,  they  become  liable  when  a  judgment  has 
been  recovered  and  an  execution  thereon  has  been  returned  unsatisfied; 
or  when  it  is  otherwise  shown  that  it  has  ceased  to  do  business,  and 
that  it  has  no  property  subject  to  execution,  or  where  it  has  executed 
an  assignment  of  all  its  property  for  the  Jbenefit  of  creditors,  or  gone 
into  the  hands  of  an  assignee  or  receiver  in  bankruptcy  or  insolvency 


not  prevent  a  recovery  in  such  action. 
Thomas  v.  Remington  Paper  Co.,  67 
Kan.  59S>,  73  Pae.  909. 

Though  notes  held  by  a  corporate 
creditor  are  merged  in  the  judgment 
against  the  corporation,  they  still  re- 
main cormpetent  evidence  of  the  ex- 
istence of  the  debt  in  an  action 
against  the  stockholder.  Harrison  v. 
Remington  Paper  Co.,  140  Ped.  385, 
3  L.  R.  A.  (N.  S.)  954,  5  Ann.  Cas. 
314,  certiorari  denied  199  TJ.  S.  607, 
50  L.  Ed.  331  (mem.  dec). 

The  statute  extends  to  an  invol- 
untary suspension  of  business  by  a 
bank  where  the  bank  commissioner 
takes  possession  of  it.  Crocker  v. 
Ball,  10  Kan.  App.  364,  59  Pac.  691. 

Although  not  expressly  repealed, 
thi3  provision  ocf  the  Kansas  statutes 
necessarily  became  entirely  inopera- 
tive on  repeal  of  the  statute  authoriz- 
ing suits  by  creditors  to  enforce  the 
individual  liability  of  stockholders. 
Henley  v.' Myers,  76  Kan.  723,  17  L. 
I:.  A.  (N.  S.)  779,  93  Pac.  168,  173. 

65  JoTies  v.  Slonecker,  66  Kan.  286, 
71  Bac.  573;  Brigham  v.  Nathan,  62 
Kan.  243,  62  Pac.  319;  Jones  v.  ElIsou, 


10  Kan.  App.  110,  62  Pac.  249;  Anglo- 
American  Land,  Mortgage  &  Agency 
Co.  v.  Lombard,  132  Eed.  721,  certi- 
"orari  denied  196  U.  S.  638,  49  L.  Ed. 
630  (mem.  dec.) ;  Whitman  v.  Citi- 
zens'  Bank  of  Reeding,  110  Fed.  503. 
And  see  §  4239,  infra. 

A  suspension  of  a  part  of  itg  busi- 
ness only  by  a  corporation  does  not 
bring  it  within  the  statute.  Mechan- 
ics' Sav.  Bank  v.  Fidelity  Insurance, 
Trust  &  Safe-Deposit  Co.,  91  Fed.  456. 

A  recital  in  a  deed  by  the  corpora- 
tion that  it  was  then  doing  business, 
does  not  estop  its  stockholders  from 
asserting  that  it  had  previously  sus- 
pended business  within  the  meaning 
of  this  provision,  so  as  to  start  the 
running  of  limitations  in  favor  of 
stockholders.  Nor  will  a  subsequent 
sale  of  their  stock  and  a  transfer 
thereof  on  the  books  work  such  an 
estoppel  as  against  the  seller.  Jones 
V.  Edson,  10  Kan.  App.  110,  62  Pac. 
249. 

66Stebbins  v.  Scott,  172  Mass.  356, 
'52  N.  E.  535. 

57 Whitman  v.  Citizens'  Bank  of 
Reading,  110  Fed.  503. 
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proceedings.*'  It  is  not  necessary,  under  such  a  statute,  that  the  in- 
solvency be  established  by  a  decree  of  court,  but  it  may  be  shown 
under  proper  allegations  by  proof  of  it  as  a  fact.*'  But  it  is  not 
enough  to  show  merely  that  the  property  of  the  corporation  is  insuiB- 
cient  to  pay  all  its  debts,  where  it  is  still  engaged  in  business,  or 
even  that  it  has  gone  into  the  hands  of  a  receiver,  where  the  receiver 
was  appointed  to  continue  the  business,  and  not  for  the  purpose  of 
winding  up  the  corporation  because  of  insolvency.*" 

Under  a  charter  or  statutory  provision  making  the  stockholders 
of  a  corporation  individually  liable  for.  its  debts  on  its  "failure," 
stockholders  clearly  become  liable  when  the  corporation  becomes  in- 
solvent and  ceases  to  do  business,  or  goes  into  the  hands  of  a  receiver, 
or  makes  an  assignment  for  the  benefit  of  creditors.  Suspension  of 
specie  payment  by  a  bank  was  held  sufficient  to  render  stockholders 
liable  under  a  charter  provision  making  them  liable  in  case  of  its 
"failure,"*^  although  it  continued  to  do  a  banking  business  for  sev- 
eral years  afterwards.®* 

Under  an  insurance  company's  charter  providing  that,  "in  all 
cases  of  losses  exceeding  the  means  of  the  corporation,  each  stock- 
holder shall  be  held  liable,"  etc.,  it  must  be  alleged  and  proved,  in 
an  action  against  a  stockholder,  that  the  losses  of  the  company,  or  its 
liabilities,  exceed  its  assets.®' 

Under  a  bank  charter  providing  that  the  stockholders  shall  be  per- 
sonally liable  for  the  ultimate  redemption  of  its  bills  and  notes  in  pro- 
portion to  the  amount  of  stock  held  by  them,  the  liability  attaches 

58  Peter   v.   Farrel  Foundry   &  Ma-  60  Tounglcrve  v.  Kelly  Island  Lime 

chine  Co.,  53  Ohio  St.  534,  42  N.  E.  Co.,  49   Ohio   St.   663,  33   N.  E.  234; 

690 ;  Younglove  v.  Kelly  Island  Lime  Bronson  v.  Schneider,  49  Ohio  St.  438, 

Co.,  49  Ohio  St.   663,   33   N.  E.   234;  33  N.  E.  233;   Barrick  v.  GifEord,  47 

Bronson  v.  Schneider,  49  Ohio  St.  438,  Ohio  St.  180,  21  Am.  St.  Rep.  798,  2t 

33  N.  E.  233;   Barriek  v.  GifEord,  47  N.  E.  259  (distinguishing  Hawkins  v. 

Ohio  St.  180,  21  Am.  St.  Rep.  798,  24  Iron  Valley  Furnace  Co.,  40  Ohio  St. 

N.  E.  259;  Morgan  v.  Lewis,  46  Ohio  507). 

St.  1,  17  N.  E.  558.  «1  Godfrey  v.  Terry,  97  IT.  S.  171,  24 

69  This  is  true  under  the  Maryland  L.  Ed.  944;  Lane  v.  Morris,  8  Ga.  468; 

statute  providing  that  in  the  event  of  Terry  v.  Caluan,  13  S.  C.  220. 

the  insolvency  of  the  corporation,  the  62  Godfrey  v.  Terry,  97  U.  S.  171,  24 

liability   of   its   stockholders   for   the  L.  Ed.  944;  Terry  v.  Calnan,  13  S.  C. 

amount  unpaid  on  their  stock  may  be  220. 

enforced   by   the   receiver,  trustee   or  63  Blair  v.  Gray,  104  TJ.  S.-  769,  26  L. 

other   person  winding  up   the   affairs  Ed.  922. 
of   the   corporation.     Hall  v.  Hughes, 
119  Md.  487,  87  Atl.  387;  Hughes  v.- 
Hall,  117  Md.  547,  83  Atl.  1023. 
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when  the  bank  refuses  or  ceases  to  redeem  its  bills  and  notes,  and  is 
notoriously  and  continually  insolvent.®* 

§  4182.  Persons  liable — In  general.  It  is  clear  that  a  person  cannot 
be  held  liable  for  corporate  debts  under  a  charter,  statutory  or  con- 
stitutional provision  imposing  such  liability  upon  stockholders,  un- 
less he  has,  at  the  very  least,  at  some  time  become  a  stockholder  in  the 
corporation,^  or  unless  the  circumstances  are  such  as  to  estop  him 
from  denying  that  he  is  or  was  a  stockholder.®^ 

As  we  have  seen  in  former  sections,  neither  the  issue  of  a  certificate 
of  stock  nor  payment  for  stock  is  necessary  to  make  one  a  stockholder, 
unless  it  is  expressly  so  provided,  and  therefore,  in  the  absence  of 
such  a  provision,  a  person  cannot  escape  liability  as  a  stockholder 
for  corporate  debts  by  showing  that  no  certificate  of  stock  has  been 
issued  to  him,  or  that  he  has  paid  nothing  for  his  stock.®'  But  to 
hold  a  person  liable  as  a  stockholder,  it  must  appear  that  he  was 
entitled  to  have  stock  issued  to  him.®' 

Generally  the  liability  extends  to  all  of  the  stockholders,  .regardless 
of  whether  they  acquired  their  stock  as  original  subscribers,  or  pur- 
chased it  from  the  corporation,  or  from  other  stockholders,®^  but 
under  the  peculiar  wording  of  some  provisions  it  has  been  held  that 
only  the  original  subscribers  are  liable.'"* 

eiTerrj  v.  Anderson,  95  U.  S.  628,  bank,  including  transfers  of  stock  by 

24  L.  Ed.  365 ;  Terry  v.  Tubman,  92  an  executrix  without  an  order  of  the 

V.  S.  156,  23  L.  Ed.  537.  probate  court. 

65  Converse    v.    Stewart,    197    Fed.  In  Neff  v.  Lamm,  99  Minn.  115,  108 

152,  afE'g  judgment  192  Fed.  941;  Con-  N.  W.  849,  the  evidence  was  held  to 

verse  v.  Stewart,  192  N.  Y.  578,  85  N.  be  sufficient  to  sustain  a  finding  that 

E.    1107,    afE'g   judgment    117    N.    Y.  a   person   was    a    stockholder    at   the 

App.  Div.  922,  102  N.  Y.  Supp.  1133.  time  of  his  'death. 

A  stockholder  cannot  be  held  to  a  As   to   the    effect   of  a   transfer  of 

double  liability  in  respect  to  all  of  the  shares,  see  §  4156  et  seq.,  infra, 

stock    o£    the    corporation    where    he  66  See  §  4208,  infra, 

never    owned   it    all.      Security    State  67  See  §  3427,  supra. 

Bank  v.  Gannon,  39  S.  D.  232,  163  N.  68  Robinson  v.  Nashville  Center  Co- 

W.  1040.  operative  Creamery  Ass'n,  115  Minn. 

In   Burton   v.    Eichmond,    107   Fed.  43,  131  N.  W.  856. 

387,  it  was  held  that  the  defendant  69  This  is  true   of  the  liability  im- 

never  became  a  stockholder,  and  hence  posed  upon  stockholders  in  bank;8  to 

could  not  be  held  liable.  depositors  by  Civ.  Code  1910,   §  2270. 

In  Security  Bank  v.  Gannon,  39  S.  Crawford   v.   Swicord,  —  Ga.   — ,   94 

D.  232,  163  N.  W.   1040,  all  the  par-  S.  E.  1025,  rev  'g  20  Ga.  App.  35,  92  S. 

ties    were    held    to    be     estopped,     as  E.     394,     followed     in     Alexander     v. 

against  creditors,  ta  deny  the  validity  Dever,  —  Ga.  App.  — ,  95  S.  E.  756. 

of  proceedings  taken  to  reorganize  a  70  See  §  4183,  infra. 
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A  person  who  knowingly  or  voluntarily  permits  his  name  to  stand 
on  the  corporate  books  as  a  stockholder  is  estopped  as  against  creditors 
to  deny  that  he  is  one.'"^  But  a  person  is  not  liable  to  creditors  as 
a  stockholder  merely  because  his  name  appears  as  a  stockholder  on 
the  corporate  books,  unless  it  was  placed  there  with  his  knowledge 
and  consent,  or  unless  he  has  acquiesced  therein  after  acquiring 
knowledge  of  the  facts.'"^ 

A  person  may  defeat  an  action  to  hold  him  liable  as  a  stockholder, 
even  though  he  may  have  subscribed  for  stock,  provided  he  is  not 
estopped,''*  by  sho^ving  that  his  subscription  was  never  accepted  by 
the  corporation,  so  that  he  never  became  a  stockholder ;  ''*  by  showing 
that  the  subscription  was  revoked  or  withdrawn  by  him  before  ac- 
ceptance, if  he  had  a  right  to  do  so ;  ''*  or  that  it  was  upon  a  condition 
precedent,  which  has  not  been  performed  or  waived ;  ''*  or  that  it 
was  for  stock  in  excess  of  the  amount  of  authorized  capital  stock,  or 
for  part  of  an  unauthorized  increase  of  capital  stock ; ''"'  or  that  he 
never  made  a  required  payment  on  his  subscription,  where  such  pay- 
ment is  necessary  to  make  a  subscriber  a  stockholder ;  ''^  or  that  he  was 
induced  to  purchase  or  subscribe  for  the  stock  by  fraud,  provided 
the  contract  whereby  he  acquired  it  has  been  seasonably  rescinded  by 
him,  but  not  otherwise.''^ 

If  an  issue  of  stock  is  absolutely  void  by  reason  of  an  express 
statutory  or  constitutional  provision,  or  otherwise,  the  holders  thereof 
do  not  become  stockholders,  and  cannot  be  held  liable  as  such  for 
corporate  debts,  unless  it  is  shown  that  the  creditors  seeking  to  hold 
them  liable  have  been  especially  misled.     It  has  been  so  held,  for 

Vl  See  §  4184,  infra  V9  See  §  636,  supra.     And  see  Farm- 

laSee  §4184,  infra.  ers'  State  Bank  of  Mobridge  v.  Em- 

T3  See   §  4209,  infra.        '  pey,  35  S.  D.  107,  150  N.  W.  936. 

V4  See  §  521  et  seq.,  supra.  In  Eyan  v.  Mt.  Vernon  Nat.  Bank, 

VB  See  §  563  et  seq.,  supra.  224  Fed.  429,  it  was  held  that  a  stoek- 

76  See    §  573    et  seq.,   and    §  693   et  halder  in  a  national  bank  could  not, 

seq.,  supra.  after  it  failed,  escape  liability  on  the 

'''  See  §  3467,  supra.  ground  that  he  was  induced  to  pur- 

78  See  §  710,  supra.  chase  his  stock  by  fraud. 

Subscribers    who    have    never    paid  One  who  purchases  from  a  national 

the  ten  per  cent  of  their  subscriptions  bank  shares  of  its  stock  which  have 

necessary  to  make   them  stockholders  been  previously  subscribed  and  paid 

need  not  be  joined  in  a  suit  to  enforce  for  in  full  may  rescind  the  contract 

the   stockholders'   liability,   to   which  and  have   a  eancellaticm  of  the  note 

all  of  the  stockholders  are  necessary  given  for  the  price  for  fraud,  where 

parties.      Ford    v.    Chase,    118    N.    Y.  he  has  satisfied  his  statutory  liability 

App.   Div.   605,  103   N.   T.   Supp.   30,  by  paying  an  assessment  on  the.  stock 

aff'd  189  N.  Y.  504,  81  N.  E.  1164.  and  disclaims  any  intention  to  sue  for 
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example,  of  stock  issued  by  a  corporation  as  eolla,teral  security,*"  and 
of  increased  stock  issued  by  a  corporation  having  no  authority  to 
increase  its  capital  stoek.*^ 

Mere  irregularities  in  subscribing  for  stock  cannot  be  set  up  to 
escape  liability,  where  the  irregularities  have  been  waived  by  the 
corporation,  and  the  subscriber  recognized  as  a  stockholder.*^  Nor 
can  subscribers  for  stock  escape  liability  by  showing  that  they  sub- 
scribed merely  as  agents  or  trustees  for  the  corporation  itself.*^ 

A  stockholder  whose  shares  have  been  validly  and  in  good  faith 
forfeited  or  sold  by  the  corporation  for  nonpajonent  of  assessments 
is  no  longer  a  stockholder,  and  is  not  liable  for  debts  afterwards 
contracted,  nor  for  debts  previously  contracted,  where  stockholders 
are  only  liable  while  they  remain  stockholders.'*  And  stockholders  of 
a  national  bank  who  do  not  consent  to  a  renewal  of  its  charter  ex- 
tending the  term  of  its  existence,  and  who  take  all  the  steps  pre- 
scribed by  the  statute  to  withdraw  from  the  association,  cease  to  be 
stockholders  and  are  not  liable  for  assessments  subsequently  levied 
by  the  comptroller  of  the  currency  as  a  means  of  enforcing  the 
statutory  liability  of  the  stockholders,  although,  through  no  fault 
of  their  own,  the  proceedings  looking  to  their  withdrawal  are  not 
completed,  and  their  names  still  appear  on  the  books  of  the  bank  as 
stockholders.*^  , 

the  recovery  of  the  amount  so  paid.  As  to  the  estoppel  of  the  eorpora- 

Salter  v.  Williams,  244  Fed.  126,  rev'g  tion  to  deny  the  validity  of  subscrip- 

219  Fed.  1017.  tions,  see  §  720,  s^pTa. 

80  Sturtevant  v.  National  Foundry  83  Allibone  v.  Hager,  46  Pa.  St.  48. 
&  Pipe  Works,  88  Fed.  613;  Andrews  And  sefe  §  554,  ^upra,  and  §  4203,  in- 
V.  National  Foundry  &  Pipe  Works,  76  fra. 

Fed.  166.  81  Lexington  &  O.  E.  Oo.  v.  Bridges, 

Even  though   a  corporation  has  no  7  B.  Mon.  (Ky.)  556,  46  Am.  Dee.  528; 

right  to  issue  its   stack  as  a  pledge  Maoauly    v.    Eobinson,    18    La.    Ann. 

for    the    repayment    of    a   loan,    the  619;   Mills  v.   Stewart,  62  Barb.    (N. 

pledgee  does  not  for  that  reason  be-  Y.)  444,  41  N.  T.  384. 

come  a  stockholder,  but  the  issue  is  a  Compare    Dixon    v.    Firemen's   Ins. 

nullity.     Hanson  v.  Sherman,  25  Cal.  Co.,  11  Bob.  (La.)  252. 

App.  169,  143  Pac.  73.  Persons  whose  stock  has  been  for- 

As  to  the  right  of  a  corporation  to  feited  are  not  necessary  parties  to  a 

issue  stock  as  collateral  security,  see  suit  to  enforce  stockholders'  liability 

§  3516,  supra.  although  all  the  stockholders  are  re- 

81  See  §  3467,  supra.  quired  to  be  joined.     Ford  v.  Chase, 
82Holyoke    Bank   v.   Goodman   Pa-  118  N.  T.  App.  Div.  605,  103  N.  Y. 

per  Mfg.  Co.,  9  Cush.  (Mass.)  576.  Supp.  30,  afe'd,  189  N.  Y.  504,  81  N. 

As  to  the  estoppel  of  subscribers  to  E.  1164. 
deny  the   validity   of   their   subscrip-  See  also   §  665,  supra, 

tions,  see  §  716  et  seq.,  supra.  85  They  are  not  liable  where  they 
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The  liability  of  a  majority  stockholder  for  acts  of  a  corporation  is 
not  different  in  kind  from  that  of  any  other  stockholder.*®  And  the 
liability  extends  to  a  person  who  owns  all  the  stock  of  a  corporation.*'' 

"Where  stock  is  held  by  two  persons  as  tenants  in  common,, neither 
can  be  held  for  more  than  half  of  the  stockholder's  liability.'* 

§4183.  — Stockholders,  corporators,  subscribers.  The  term 
"stockholder"  as  used  in  constitutional  and  statutory  provisions  im- 
posing liability  is  generally  used  in  the  sense  of  an  owner  of  shares 
of  stock.**  And  any  person  sui  juris  who  voluntarily  accepts  owner- 
ship of  stock  is  a  stockholder  and  liable  as  such.'" 

The  term  "corporators"  in  such  a  statute  has  been  construed  to 
include  all  stockholders,*^  although  there  is  authority  to  the  effect 
that  it  is  not  synonymous  with  stockholders.'^ 

Provisions  making  each  stockholder  liable  to  the  amount  of  his 
unpaid  subscription,  "and  for  an  additional  amount  equal  to  his 
subscription, "  93  or  making  stockholders  liable  "to  the  .extent  of  the 


give  the  required  notice  of  withdraw- 
al, and  appoint  their  appraiser,  and 
the  bank  appoints  an  appraiser,  and 
they  endeavor  to  bring  about  an  ap- 
praisal, for  the  purpose  of  ascertain- 
ing the  value  of  their  stock,  but  no 
appraisal  is  had,  and  their  names  re- 
main on  the  books  of  the  bank  as 
stockholders.  Apsey  v.  Kimball,  221 
U.  S.  514,  55  L.  Ed.  834,  aff 'g  164  Fed. 
830,  and  199  Mass.  65,  85  N.  E.  91. 

86Liebhardt  v.  Wilson  (Colo.),  SS 
Pac.  173. 

SVGamewell  Fire  Alarm  Tel.  Co.  v. 
Fire  &  Police  Tel.  Co.,  116  Ky.  759,  76 
S.  "W.  862. 

SSMarkell  v.  Eay,  75  Minn.  138, 
77  N.  W.  78. 

89  The  term  stockholder  as  used  in 
the  constitutional  provision  is  used 
in  the  sense  of  an  owner  of  stack. 
Civ.  Code,  §  322,  does  not  show  an 
intention  to  restrict  the  term  so  as  to 
exclude  from  liability  any  person  who 
voluntarily  accepts  the  ownership  of 
stock  and  is  sui  juris. .  Western  Pac. 
E.  Co.  V.  Godfrey,  166  Cal.  346,  Ann. 
Cas.  1915  B  825,  136  Pac.  284. 

90  Western  Pac.  R.  Co.  v.  Godfrey, 


166  Cal.  346,  Ann.  Cas.  1915  B  825,  136 
Pac.  284. 

91  Gulliver  v.  Roelle,  100  HI.  141; 
Shufeldt  V.  Carver,  8  111.  App.  545. 

92  It  was  so  held  in  Chase  v.  Lord, 
77  N.  Y.  1,  in  construing  a  statute 
providing  that  the  trustees  and  "cor- 
porators" should  be  liable  for  corpo- 
rate debts  until  the  whole  capital 
stock  should  be  paid  in  and  a  certifi- 
cate filed. 

93  In  Beid  v.  De  Jarnette,  123  Ga. 
787,  3  Ann.  Cas.  1117,  51  S.  E.  770,  it 
was  held  that  a  provision  in  a  special 
charter  of  a  bank  making  each  stock- 
holder liable  imposed  liability  only 
upon  stockholders  who  became  such 
by  subscribing  to  the  capital  stock, 
and  not  upon  shareholders  who  by 
way  of  succession  from  the  original 
stockholders  became  owners  of  stock. 
This  holding  was  followed  in  Eeid  v. 
Beck,  127  Ga.  117,  56  S.  E.  130;  Eeid 
V.  Hearn  &  Green,  127  Ga.  117,  56  S. 
E.  129;  Eeid  v.  Jones,  127  Ga.  114,  56 
S.  E.  128;  Eeid  v.  De  Jarnette,  127 
Ga.  114,  56  S.  B.  115. 

A  petition  alleging  that  the  defend- 
ant was  a  stockholder  when  certain 
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par  value  of  the  shares  of  stock  subscribed  for  by  them,  "8*  or  im- 
posing a  liability  for  the  debts  of  the  corporation  upon  persons  ' '  who 
have  subscribed  for  or  agreed  to  take  stock"  in  a  corporation  "and 
have  not  paid  for  the  same, ' '  '^  have  been  held  to  apply  only  to 
original  subscribers  to  the  stock  of  the  corporation,  and  not  to 
stockholders  who  purchased  their  stock  from  other  stockholders  or 
in  the  open  market. 

§4184.  — Registered  owners.  A  person  who  voluntarily  permits 
his  name  to  stand  on  the  corporate  books  as  a  stockholder  is  estopped 
as  against  creditors  to  deny  that  he  is  one,  whether  it  is  sought  to 
hold  him  liable  for  a  balance  due  on  the  stock  or  for  an  additional 
statutory  liability.®®  So  a  transferrer  of  stock  remains  liable  as  a 
stockholder  if  he  continues  to  appear  as  a  stockholder  on  the  cor- 


debts  of  the  bank  were  contracted  as 
well  as  at  time  of  the  failure  of  the 
bank  may  b&  amended  so  as  to  allege 
that  he  was  an  original  subscriber  for 
the  stock.  Eeid  v.  Jones,  127  Ga.  114, 
56  S.  E.  128. 

Since  such  a  defect  i^  an  amend- 
able one,  it  is  cured  by  verdict,  and 
a  judgment  against  the  stockholder 
will  not  be  set  aside  because  of  it. 
Keid  V.  Beck,  127  Ga.  117,  56  S.  B. 
130;  Eeid  v.  Hearn  &  Green,  127  Ga. 
117,  56  S.  E.  129. 

These  decisions  were  based  on  the 
provisions  of  special  charters  granted 
prior  to  Acts  1893,  p.  70  (Civ.  Code 
1910,  §  2270).  Stockholders  of  a  bank 
incorporated  since  the  passage  of  said 
act  are  subject  to  the  liability  thereby 
imposed  whether  original  subscribers, 
or  purchasers  of  stock  from  the  cor- 
poration, or  transferees  from  other 
stockholders.  Crawford  v.  Swieord,  — 
Ga.  — ,  94  S.  E.  1025,  rev'g  20  Ga. 
App.  35,  92  S.  B.  394. 

94  Jones  V.  Rankin,  19  N.  M.  56, 
140  Pac.  1120. 

96Libby  v.  Tobey,  82  Me.  397,  19 
Atl.  904;  Eochelle  Eoofing  Co.  v.  Bur- 
ley  &  Stevens,  226  Mass.  349,  115  N.  E. 
478;  Auld  v.  Caunt,  216  Mass.  381,  103 
N.  E.  933,  construing  the  Maine  stat- 
ute.   See  also  Maine  Trust  &  Banking 


Co.  V.  Southern  Loan  &  Trust  Co.,  92 
Me.  444,  43  Atl.  24. 

' '  A  fair  inference  to  be  drawn  from 
the  language  of  the  statute  is  that  of 
a  transaction  or  contract  with  the  cor- 
poration in  accepting,  subscribing  for 
or  agreeing  to  take  stock,  and  not 
one  between  individuals  in  the  pur- 
chase of  stock  in  the  open  market. 
Had  the  legislature  intended  to  make , 
the  remedy  as  broad  as  that  contended 
for  by  the  plaintiff,  and  thus  render 
the  defendant  liable  as  a  '  stockholder ' 
upon  all  stock  held  or  owned  by  him, 
regardless  of  the  manner  in  which  he 
may  have  obtained  it,  it  would  have 
been  an  easy  matter  to  have  so  ex- 
pressed its  meaning."  Libby  v.  To- 
bey, 82  Me.  397,  19  Atl.  904,  quoted 
in  Auld  V.  Caunt,  216  Mass.  381,  103 
N.  E.  933. 

96  United  States.  Eankin  v.  Fidelity 
Insurance,  Trust  &  Safe  Deposit  Co., 
189  U.  S.  242,  47  L.  Ed.  792,  aff'g  108 
Fed.  475;  Hood  v.  Wallace,  182  U.  S, 
555,  45  L.  Ed.  1227,  aff'g  97  Fed.  983 
(mem.  dec),  89  Fed.  11;  Lantry  v. 
Wallace,  182  V.  S.  536,  45  L.  Ed.  1218, 
nS'g  97  Fed.  865,  89  Fed.  1023  (mem. 
dee.) ;  Pauly  v.  State  Loan  &  Trust 
Co.,  165  U.  S.  606,  41  L.  Ed.  844,  afC'g 
58  Fed.  666,  56  Fed.  430;  Williams  v. 
Vreeland,   244  Fed,   346j   Kenyon   v.. 
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porate  books."  Nor,  as  a  rule,  can  a  person  who  appears  on  the 
books  as  the  absolute  owner  of  stock  escape  liability  on  the  ground 
that  he  holds  it  merely  as  a  pledgee,'*  or  merely  as  trustee  or  agent 
for  another.®' 

To  render  this  rule  applicable,  however,  the  person  sought  to  be 
charged  as  a  stockholder  must  have  authorized  the  entry  or  have 
ratified  it  after  acquiring  knowledge  that  it  had  been  made.^  As  we 
have  seen,  a  person  cannot  be  made  a  member  of  a  private  corpora- 
tion without  his  consent,  express  or  implied.^  And  it  follows  that  a 
person  cannot  be  held  liable  to  creditors  as  a  stockholder  merely  be- 
cause stock  has  been  placed  in  his  name  on  the  corporate  books  by  a 


Fowler,  155  Fed.  107,  afe'd  215  IT.  S. 
593,  54  L.  Bi.  341  (mem.  dee.);  In  re 
Noyes  Bros.,  136  Fed  977 ;  American 
Alkali  Co.  v.  Kurtz,  134  Fed.  663, 
afif'd  138  Fed,  392. 

California.  Welch  v.  Gilielen,  147 
Cal.  571,  82  Pae.  248;  Hurlburt  v.  Ar- 
thur, 140  Cal,  103,  98  Am.  St.  Eep.  17, 
73  Pae.  734;  Wolf  v.  St.  Louis  Inde- 
pendent Water  Co.,  15  Cal.  319. 

Kansas.  Pine  v.  Western  Nat.  Bank, 
63  Kan.  462,  65  Pae.  690;  Plumb  v. 
Bank  of  Enterprise,  48  Kan.  484,  29 
.Pae.  699. 

Michigan.  May  v.  Genesee  County 
Sav.  Bank,  120  Mich.  330,  79  N.  W. 
630. 

Minnesota.  Harper  v.  Carroll,  66 
Minn.  487,  69  N.  W.  610,  1069. 

New  York.  Glenn  v.  Garth,  133  N. 
y.  18,  31  N.  E.  344,  30  N.  E.  649. 

South  Carolina.  Man  v.  Boykin,  79 
S.  C.  1,  128  Am.  St.  Rep.  8?0,  60  S.  E. 
17. 

South  Dakota.  Farmers'  State  Bank 
of  Mobridge  v.  Empey,  35  S.  D.  107, 
150  N.  W.  936. 

cijf  *  *  «  g^  person  voluntarily 
assumes  the  relation  of  stockholder, 
and  voluntarily  procures  or  permits  his 
name  to  be  recorded  as  suoh  on  the 
corporate  records,  he  fixes  his  own 
status  and'  is  liable  for  the  oohse- 
quences.  This  is  sometimes  placed  on 
the  ground  of  estoppel,  or  of  a  hold- 
ing out,  somewhat  as  one  who  holds 
himself  ooit  as  partner  is  held  as  such. 


And  there  may  well  be  an  estoppel  as 
to  those  who  become  creditors  whUe 
the  alleged  stockholder  is  recorded  as 
such  with  his  own  consent,  for  Credi- 
tors are  presumed  to  extend  credit  on 
the  faith  of  the  showing  made  upon  the 
corporate  books.  But  liability  as  a 
stockholder  does  not  depend  upon  es- 
toppel alone,  for  the  liability  extends 
to  past  as  well  as  to  future  debts.  It 
is  proper  to  say  of  a  person  who  vol- 
untarily assumes  the  relation  of  stock- 
holder that  he  is  subject  to  liability 
because  the  constitution  has  fixed  the 
liability  of  all  stockholders  and  he  is 
liable  as  long  as  he  holds  his  stock 
and  is  a  stockholder  in  fact,  even 
though  he  may  have  a  remedy  for 
fraud  by  which  he  was  induced  to  ac- 
quire his  stock. ' '  Bartlett  v.  Stephens, 
137  Minn.  213,  163  N.  W.  288. 

97  See  §4205,  infra. 

98  See  §  4193,  infra. 

99  See   §§4191,  4192,  infra. 

1  Williams  v.  Vreeland,  244  Fed. 
346;  Fqote  v.  Anderson,  123  Fed.  659. 

To  make  one  liable  to  creditors  by 
reason  of  the  mere  fact  that  his  name 
appears  on  the  corporate  books  as  a 
member,  although  without  his  knowl- 
edge or  assent,  would  be  to  subject 
him  to  liability,  not  by  reason  of  entry 
into  contract,  but  by  reason  of  the 
working  of  a  rule  of  evidence.  Foote 
V.  Anderson,  123  Fed.  659. 

2  See  §  3952,  supra. 
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transfer  or  otlierwise,^  or  because  stock  has  been  registered  in  his 

stack  in  the  new  bank  is  registered  in 
the  name  of  one  of  the  stockholders 
of  the  old  bank,  who  does  not  know 
of  the  merger,  he  is  not  liable.  Eich- 
ards  V.  Eobin,  178  N.  Y.  App.  Div. 
535,  165  N.  Y.  Supp.  780. 

"He  cannot  be  made  a  stockholder 
and  liable  to  creditors  of  a  corpora- 
tion without  his  consent,  simply  be- 
cause an  officer  of  the  corporation 
has,  without  authority,  or  in  direct 
violation  of  hi^  instructions,  entered 
his  name  upon  the  books  of  the  cor- 
poration as  a  stockholder  and  caused 
stock  to  be  issued  in  his  name  as  such. 
Nor  does  the  entry  of  his  name  in  the 
books  as  a  stockholder  preclude  him 
from  showing  that  in  fact  he  was  not 
a  stockholder,  and  that  the  issuance 
of  stock  in  his  name  was  unauthor- 
ized." Shattuck  &  Desmond  Ware- 
house Co.  V.  Gillelen,  154  Cal.  778,  99 
Pae.  348;  Welch  v.  Gillelen,  147  Cal. 
571,  82  Pao.  248. 

Persons  whose  names  have  been  en- 
tered on  the  books  of  the  corporation 
as  stockholders  must  have  expressly  or 
impliedly  consented  to  the  entry  in 
order  to  be  bound  by  it.  Grier  v. 
Union  Nat.  Life  Ins.  Co.,  217  Fed.  287. 

One  who  agrees  to  purchase  a  cer- 
tain number  of  shares,  or  a  propor- 
tionate part  in  case  of  oversubscrip- 
tion, from  a  syndicate  to  which  they 
are  to  be  issued,  but  who  refuses,  be- 
fore issuance,  to  take  them,  and  re- 
fuses to  accept  certificates,  cannot  be 
made  a  shareholder  by  a  transfer  to 
him  on  the  books  of  the  corporation. 
Greene  v.  Sigua  Iron  Co.,  76  Fed;  947. 

Proof  that  the  defendant  was  a 
shareholder  of  record,  and  did  nothing 
to  remove  his  name  as  sueb,  makes  out 
a  prima  facie  ease  of  liability,  and 
puts  the  burden  on  him  to  show  that 
the  act  of  making  him  a  shareholder 
was  in  the  first  instance  unauthorized, 
that  it  was  without  his  knowledge  or 
consent,  and  that  he  has  not  since  ae- 


S  United  States.  Keyser  v.  Hitz, 
138  U.  S.  138,  33  L.  Ed.  531;  Webster 
V.  Upton,  91  U.  S.  65,  23  L.  Ed.  384; 
Williams  v.  Vreeland,  '244  Fed.  346; 
Grier  v.  Union  Nat.  Life  Ins.  Co.,  217 
Fed.  287;  Tibbits  v.  Converse,  175 
Fed.  560  (where  the  question  whether 
the  defendant  had  knowledge  of  the 
transfer  was  held  to  be  for  the  jury) ; 
Foote  V.  Anderson,  123  Fed.  659; 
Hecht,  Liebmann  &  Co.  v.  Phenix 
Woolen  Co.,  121  Fed.  188;  Williams  v. 
American  Nat.  Bank  of  Arkansas  City, 
Kansas,  85  Fed.  376;  Stephens  v.  Fol- 
lett,  43  Fed.  842;  Brown  v.  Finn,  34 
Fed.  124. 

Arkansas.  Bank  of  Midland  v.  Har- 
ris, 114  Ark.  344,  Ann.  Cas.  1916  B 
1255,  170  S.  W.  67. 

Oalifornla.  Shattuck  &  Desmond 
Warehouse  Co.  v.  Gillelen,  154  Cal.  778, 
99  Pac.  348;  Welch  v.  Gillelen,  147 
Cal.  571,  82  Pac.  248;  Vermont  Mar- 
ble Co.  V.  Declez  Granite  Co.,  135  Cal. 
579,  56  L.  E.  A.  728,  87  Am.  St.  Eep. 
143,  67  Pae.  1057;  O'Connor  v.  Wither- 
by,  111  Cal.  523,  44  Pac.  227;  MUd- 
gett  V.  Hall,  33  Cal.  25. 

Georgia.  Eobinson  v.  Lane,  19  Ga. 
337. 

Maine.  Forwler  v.  Ludwig,  34  Me. 
455. 

Maryland.  Eider  v.  Morrison,  54 
Md.  429. 

MicUgan.  May  v.  Genesee  County 
Sav.  Bank,  120  Mich.  330,  79  N.  W. 
630. 

Missouri.  Simmons  v.  Hill,  96  Mo. 
679,  2  L.  E.  A.  476,  10  S.  W.  61. 

New  York.  Glenn  v.  Garth,  133  N. 
Y.  18,  31  N.  E.  344,  30  N.  E.  649; 
Eiehards  v.  Eobin,  178  App.  Div.  535, 
165  N.  Y.  Supp.  780;  Eiehards  v.  Ack- 
erman,  175  App.  Div.  746,  162  N.  Y. 
Supp.  657. 

Virginia.  Chapman  v.  Virginia  Eeal 
Estate  Inv.  Co.,  96  Va.  177,  31  S.  E. 
74. 

Where  two  banks  are  merged,  and 
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name  as  absolute  owner  instead  of  as  pledgee,*  or  because  a  certificate 
of  stock  has  been  issued  to  him,^  where  this  has  been  done  without 
his  knowledge  or  consent.  But  he  may  be  held  liable  even  under  such 
circumstance  if,  after  acquiring  knowledge  of.  the  facts,  he  ratifies 
or  acquiesces  in  the  transaction,  by  acting  as  a  stockholder  or  other- 
wise,* or  if  he  is  guilty  of  laches  in  having  the  error  in  the  entry  cor- 


quieseed  in  or  ratified  it.  Williams  v. 
Vreelajid,  244  Fed.  346. 

4Shattuek  &  Desmond  Warehouse 
Co.  V.  Gillelen,  154  Cal.  778,  99  Pac. 
348;  Welch  v.  GiUelen,  147  Cal.  571, 
82  Pae.  248;  May  v.  Genesee  County 
Sav.  Bank,  120  Mich.  330,  79  N.  W. 
630. 

He  is  not  liable  where  the  entry  is 
made  on  the  books  contrary  to  his 
in^tructioms  although  the  transfer  to 
him  indorsed  on  the  back  of  the  stock 
certificates  was  an  absolute  one.  Shat- 
tuek  &  Desmond  Warehouse  Co.  v. 
Gillelen,  154  Cal.  778,  99  Pac.  348. 

Where  the  pledgee  of  bank  stock 
requests  the  cashier  of  the  bank  to 
transfer  it  to  him  as  pledgee,  he  is 
not  liable  though  the  cashier  enters 
the  transfer  on  the  books  as  an  abso- 
lute one.  May  v.  Genesee  County  Sav. 
Bank,  120  Mich.  330,  79  N.  W.  630. 

The  entry  is  presumptive  merely, 
and  not  conclusive,  and  the  person 
sought  to  be  charged  as  a  stockholder 
may  show  that  it  was  ma.de  without 
his  knowledge  or  consent.  Shattuck 
&  Desmond  Warehouse  Co.  v.  Gillelen, 
154  Cal.  778,  99  Pac.  348;  Welch  v. 
Gillelen,  147  Cal.  571,  82  Pac.  248. 

SHeeht,  Liebmaun  &  Co.  v.  Phenix 
Woolen  Co.,  121  Fed.  188;  Welch  v. 
Gillelen,  147  Cal.  571,  82  Pae.  248. 

One  to  whom  the  corporation  issues 
stock  is  not  liable  where  he  refuses  to 
accept  it  and  returns  it.  Ingraham  v. 
Commercial  Lead  Co.,  177  Fed.  341. 

6  United  States.  Keyser  v.  Hitz, 
133  U.  S.  138,  33  L.  Ed.  531;  Wil- 
liams V.  Vreeland,  244  Fed.  346; 
Brown  v.  Allebach,  166  Fed.  488  ;  Ken- 
yon  V.  Fowler,  155  Fed.  107,  aff'd  215 


TJ.  S.  593,  54  L.  Ed.  341  (mem.  dee.); 
Hecht,  Liebmann  &  Co.  v.  Phenix 
Woolen  Co.,  121  Fed.  188. 

CaJlfornla.'  Shattuck  &  Desmond 
Warehouse  Co.  v.  Gillelen,  154  CaJ.  778, 
99  Pac.  348;  Welch  v.  Gillelen,  147  Cal. 
571,  82  Pac.  248. 

Georgia.  Robinson  v.  Lane,  19  Ga. 
337.  See  also  Hardee  v.  Tietjen,  140 
Ga.  527,  79  S.  E.  117. 

New  York.  Richards  v.  Aekerman, 
175  App.  Div.  746,  162  N.  Y.  Supp. 
657. 

Pennsylvania.  McHpse  &  Co.  v. 
Wheeler,  45  Pa.  St.  32. 

If  a  transferee  of  bank  stock  joins 
in  an  application  to  convert  the  bank 
into  a  national  bank,  or  in  any  other 
way  approves,  ratifies  or  acquiesces  in 
the  transfer,  or  accepts  any  of  the 
benefits  arising  from  the  ownership  of 
the  stock,  he  becomes  liable  as  a  stock- 
holder. Keyser  v.  Hitz,  133  U.  S.  138, 
33  L.  Ed.  531. 

He  will  be  held  liable  where  he  ac- 
cepts and  assigns  the  certificate  of 
stock.  Abbott  v.  Jack,  136  Cal.  510, 
69  Pae.  257. 

He  will  be  held  liable  where  he 
knows  or  is  chargeable  with  knowledge 
that  the  stock  has  been  issued  to  him, 
as  where  he  indorses  the  certificates 
for  purposes  of  transfer.  O'Connor  v. 
Witherby,  111  Cal.  523,  44  Pae.  227. 

Where  a  person  to  whcrai  stock  is 
transferred  on  the  books  becomes  a 
disector  and  vice  president  and  as- 
sumes the  active  management  of  the 
business,  it  will  be  presumed  that  he 
had  knowledge  of  the  statute  which 
required  directors  to  be  stockholders, 
and  also  that  he  had  acquired  knowl- 
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rected.'  "Whether  the  fact  a  person's  name  appears  on  the  books  of 
the  corporation  as  a  stockholder  is  competent  evidence  to  show  that 
he  is  one  is  considered  in  another  section.' 

§  4185.  —  Unregistered  stockholders.  If  a  person  is  the  owner  of 
stock  in  a  corporation,  he  cannot  escape  individual  liability  as  a 
stockholder  by  showing  that  the  stock  has  never  been  trajisferred  to 
him  on  the  books  of  the  corporation,^  or  by  reason  of  the  fact  that  it 
is  registered  on  the  books  in  the  name  of  another.^"    "As  to  such 


edge  of  the  fact  that  the  books 
showed  that  he  was  a  stockholder,  and 
where  he  thereafter  aeecpts  and  re- 
tains a  dividend  on  the  stock  so  stand- 
ing in  his  name  he  cannot  escape  lia- 
bility as  a  stockholder  on  the  ground 
that  the  stock  was  placed  in  his  name 
without  his  knowledge  or  consent. 
Brown  v.  Finn,  34  Fed.  124. 

Although  the  name  of  a  pledgee  of 
stock  is  entered  on  the  corporate  books 
as  a  stockholder  and  a  certificate  is 
issued  to  him  without  authority,  and 
contrary  to  his  express  instructions,  he 
ratifies  the  act  of  the  secretary  by  ac- 
cepting and  retaining  the  certificate. 
And  he  will  be  estopped  as  against 
creditors  from  denying  that  he  is  a 
stockholder  by  failing  to  use  ordinary 
4iligence  to  have  the  mistake  cor- 
rected. There  is  no  ratification,  how- 
ever, where  he  offers  the  certificate  to 
the  secretary  for  correction,  and  upon 
refusal  of  the  latter  to  correct  it  until 
the  arrival  of  the  vice  president,  tem- 
porarily retains  it,  but  at  all  times 
disavows  and  repudiates  it  as  not  be- 
ing the  certificate  which  he  had  re- 
quested to  have  isiued.  Welch  v.  Gil- 
len,  147  Cal.  571,  82  Pao.  248. 

Persons  who  know  that  stock  has 
been  issued  to  them,  and  who  do  not 
disavow  the  acts  of  the  corporate  offi- 
cers in  so  issuing,  but  acquiesce  there- 
in for  many  years,  cannot  evade  lia- 
bility to  creditors  by  saying  that  they 
never  paid  for  their  stock,  or  by  ques- 
tioning   the    regularity    of   its   issue. 


Hecht,    Liebmann    &    Co.    v.    Phenix 
Woolen  Co.,  121  Fed.  188. 

In  Williams  v.  Vreeland,  244  Fed. 
346,  the  acceptance  and  indorsement 
by  a  wife  of  a  dividend  check  pay- 
able to  her  husband,  and  her  indorse- 
ment of  the  stock  certificates  of  stock 
without  knowing  what  they  were  or 
that  they  were  made  out  in  her  name, 
was  held,  under  the  circumstances,  not 
to  amount  to  a  ratification  of  the  hus- 
band's act  in  procuring  a  transfer  of 
the  stock  to  be  made  to  her. 

7 "One  whose  name  is  placed  upon 
the  corporate  books  as  a  stockholder 
without  authority  must  be  extended 
reasonable  time  within  which  to  have 
the  erroneous  entry  corrected. ' '  Welch 
V.  Gillelen,  147  Cal.  571,  82  Pae.  248.  ' 
In  this  ease  it  was  held  that  a  delay 
of  four  weeks  was  not  so  unreasonable 
under  the  circumstances  as  to  consti- 
tute laches. 

In  Shattuek  &  Desmond  Warehouse 
Co.  V.  Gillelen,  154  Cal.  778,  99  Pac. 
348,  the  defendant  was  held  not  to 
have  been  guilty  of  laches. 

8  See  §  4208,  infra. 

9  See    §4205,  infra. 

10  Ohio  Valley  Nat.  Bank  v.  Hulitt, 
204  U.  S.  162,  51  L.  Ed.  423,  afE'g  137 
Fed.  461;  Pauley  v.  State  Loan  & 
Trust  Co.,  165  U.  S.  606,  41  L.  Ed. 
844,  aff'g  58  Fed.  666,  56  Fed.  430; 
Williamson  v.  American  Bank,  185 
Fed.  66;  American  Alkali  Co.  v. 
Kurtz,  134  Fed.  663,  aff  'd  138  Fed.  392 : 
Dunn   V.   Howe,  107   Fed.   849,  rev'g_ 
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owner  the  law  looks  through  subterfuges  and  apparent  ownerships 
and  fastens  the  liability  upon  the  shareholder  to  whom  the  shares 
really  belong. ' '  ^^  Statutes  imposing  liability  upon  stockholders 
sometimes  expressly  provide  that  th6  term  "stockholder"  as  used 
therein  "shall  apply  not  only  to  such  persons  as  appear  by  the  books 
of  the  corporation  to  be  stockholders,  but  also  to  every  owner  of 
stock,  legal  or  equitable,  although  the  same  may  be  on  such  books  in 
the  name  ef  another  person. ' '  ^* 

Generally  creditors  may  hold   either  the  real  or  the   apparent 
owner  liable.^*     Although,  of  course,  they  are  entitled  to  but  one 


96  Fed.  160;  Wibon  v.  Merchants' 
I/oan  &  Trust  Co.,  98  Fed.  688,  judg- 
ment afe'd  183  IT.  S.  121,  46  L.  Ed. 
113;  Houghton  v.  Hubbell,  91  Fed. 
453;  Yardley  v.  Wilgus,  56  Fed.  965; 
Case  V.  Small,  10  Fed.  722;  Davis 
V.  Stevens,  17  Blatchf.  259,  Fed.  Cas. 
No.  3,653.  See  Toll  v.  Cobbey,  22  Colo. 
App.  244,  124  Pao.  857;  Hamilton  v. 
Eisendrath,  185  111.  App.  502;  May  v. 
McQuillan,  129  Mich.  392,  89  N.  W. 
45;  Fish  v.  Chase,  114  Minn.  460,  131 
N.  W.  631;  Hunt  v.  Keardon,  93  Minn. 
375,  101  N.  W.  606. 

Where  an  exehaaige  of  stock  for  land 
had  not  been  consummated,  and  the 
title  to  the  stock  had  not  passed,  at 
the  time  of  the  suspension  of  the  bank, 
it  was  held  that  the  vendor  remained 
liable  although  the  stock  had  pre- 
viously been  transferred  on  the  books, 
and  though  the  exchange  was  after- 
wards completed  in  ignorance  of  the 
bank 's  failure.  May  v.  McQuillan,  129 
Mich.  392.  89  N.  W.  45. 

A  receiver  may  sue  at  law  to  enforce 
the  liabi'ity  of  the  real  owner  of  stock 
which  stands,  by  his  procurement,  in 
the  name  of  a  dummy  owner,  and  is 
not  obliged  to  .!ue  in  equity.  Hamil- 
ton V.  Eiseudrat'',  185  111.  App.  502. 

11  Ohio  Valley  Nat.  Bank  v.  Hulitt, 
204  U.  S.  162,  51  L.  Ed.  423. 

12  New  York  Laws  1909,  c.  10,  §  2 
(Consol.  Laws  1909,  c.  2) ;  Richards  v. 
Bobin,  178  N.  Y.  App.  Div.  535,  165 
N,  y.  Supp.  780;   Richards  v.  Acker- 
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man,  175  N.  Y.  App.  Div.  746,  162  N. 
Y.  Supp.  657;  Van  Tuyl  v.  Bobin,  160 
N.  Y.  App.  Div.  41,  145  N.  Y.  Supp. 
121,  rev'g  80  N.  Y.  Misc.  360,  142  N. 
Y.  Supp.  535,  judgment  afE  'd  211  N.  Y. 
540,  105  N.  E.  1101;  "Wheeler  v.  Wer- 
ner, 140  N.  Y.'  App.  Div.  695, 125  N.  Y. 
Supp.  637,  aff'g  121  N.  Y.  Supp.  681; 
.Eichards  v.  Schwab,  101  N.  Y.  Misc. 
128,167  N.  Y.  Supp.  535. 

The  California  statute  provides  that 
the-  term  stockholder  "applies  not 
only  to  such  persons  as  appear  by  the 
books  of  the  corporation  to  be  such, 
but  also  to  every  equitable  owner  of 
stock,  although  the  same  appears  on 
the  books  in  the  name  of  another." 
Civ.  Code,  §  322;  Duke  v.  Huntington, 
130  CaJ.  272,  62  Pac.  510;  Hughes 
Manufacturing  &  Lumb?r  Co.  v.  Wil- 
cox, 13  Cal.  App.  22,  108  Pac.  871. 

The  Ohio  statute  provides  that  ' '  the 
term  'stockholder'  *  *  *  shall  ap- 
ply not  only  to  persons  who  appear  on 
the  books  of  the  corporation  to  be 
such,  but  also  io  an  equitable  owner 
of  stock,  although  on  the  books  it  ap- 
pears in  the  name  of  another. "  Lloyd 
\.  Preston,  146  U.  S.  630,  36  L.  Ed. 
nil;  Irvine  v.  Blackburn,  198  Fed. 
260,  afe'd  205  Fed.  217. 

13  Dunn  V.  Howe,  107  Fed.  849,  rev  'g 
96  Fed.  160;  Houghton  v.  Hubbell,  91 
Fed.  453;  Eobinson  Pettit  Co.  v.  Sapp, 
160  Ky.  445,  169  S.  W.  869. 

"Two  persons  may  be  liable  for  the 
same  stock,   the  record  holder  under 
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satisfaction  of  the  liability.^*  It  has  been  held  that  both  may  be 
proceeded  against  in  separate  actions  at  the  same  time,^*  or  may  be 
joined  as  defendants  in  a  single  action,^*  and  that,  in  the  latter  case, 
the  plaintiff  may  proceed  to  judgment  against  the  record  holder 
only.i''  And  it  has  also  been  held  that  an  agreement  not  to  further 
prosecute  the  beneficial  owner  in  consideration  of  the  payment  by 
him  of  a  certain  sum  in  full  discharge  of  his  liability  will  not  release 
the  record  owner.^*  On  the  other  hand,  it  has  been  held  that  if 
creditors  proceed  against  the  real  owner,  and  recover  a  judgment, 
they  cannot,  upon  failing  to  collect  the  judgment  from  him,  change 
their  position  and  proceed  against  the  apparent  owner. ^^ 

The  effect  of  unregistered  transfers  of  stock,^''  and  the  liability  of 
pledgees  ^^  will  be  considered  in  subsequent  sections. 

§  4186.  — Holders  of  preferred  stock.  Holders  of  preferred  stock 
in  a  corporation,  when  they  are  stockholders  and  not  merely  credi- 
tors,^''  are  within  a  statutory  or  constitutional  provision  imposing  in- 
dividual liability  upon  stockholders  for  corporate  debts,  and  they 
cannot  be  exempted  from  such  liability  by  any  agreement  with  the 
corporation,  unless  by  virtue  of  some  valid  statutory  provision.^ 

A  statute  which  exempts  preferred  stockholders  from  liability  for 
corporate  debts  does  not  relieve  them  from  liability  to  the  corpora- 
tion or  its  receiver  for  unpaid  subscriptions,**  nor  from  a  statutory 

the  statute,  and  the  real  owner  under  Div.  535, 165  N.  T.  Supp.  780;  Wheeler 

the  statute  and  upon  common-law  prin-  v.  Werner,  140  N.  Y.  App.  Div.  695, 

ciples, — in  the  one  ease  upon  statutory  125  N.  Y.  Supp.  637,  aff'g  121  N.  Y. 

groTinds,   while   not   an    actual   stock-  Supp.  681. 

holder,  because  he  allows  himself  to  18  Wheeler    v.    Werner,    140    N.   Y. 

be  held  out  to  the  world  as  such;  and  App.  Div.  695,  125  N.  Y.  Supp.  637, 

in  the  other  case  on  statutory  grounds,  afE  'g  121  N.  Y.  Supp.  681. 

because  he  is  thaactual  stockholder."  ISYardley  v.  Wilgus,  56  Fed.  965.   • 


Dunn  V.  Howe,  W7  Fed.  849,  rev'g  96  20  See   §4205,  infra. 

Fed.  160.  21  See  §  4193,  infra, 

11  Blackburn  v.  Irvine,  205  Fed.  217,  22  See  §  3628,  supra, 

aff'g  198  Fed.  360;  Dunn  v.  Horwe,  107  23  Railroad  Go.  v.  Smith,  48  Ohio  St. 

Fed.  849,  rev'g  96  Fed.  160.  219,  31  N.  B.  743.    And  see  John  W. 

16  Blackburn  v.  Irvine,  205  Fed.  217,  Cooney  Co.  v.  Arlington  Hotel  Co.,  — 

aff'g  198  Fed.  360.  Del.  — ,  101  Atl.  879;  Burt  v.  Battle, 

16  Richards  v.  Robin,  178  N.  Y.  App.  31  Ohio  St.  116. 

Div.  535,  165  N.  Y.  Supp.  780;  Wheeler  24Kirkpatrick   v.   American   Alkali 

V.  Werner,  140  N.  Y.  App.  Div.  695,  Co.,  140  Fed.  186;  John  W.  Cooney  Co. 

125  N.  Y.  Supp,  637,  aff'g  121  N.  Y.  v.  Arlington  Hotel  Co.,  —  Del.  — ,  101 

Supp.  681.  Atl.  879. 

17  Richards  v.  Bobin,  178  N.  Y.  App. 
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liability  to  creditors  to  the  extent  of  the  amount  of  any  corporate 
capital  withdrawn  and  refunded  to  them.^* 

§  4187.  —  Infants.  Since  a  contract  or  purchase  of  property  by 
an  infant  is  voidable  at  his  option, ,  an  infant  who  has  subscribed 
for  or  purchased  stock  in  a  corporation  cEinnot  be  held  liable  to 
creditors  of  the  corporation  as  a  stockholder  unless  he  has  expressly 
or  impliedly  affirmed  the  contract  of  subscription  or  purchase  after, 
attaining  his  majority;  but  he  impliedly  affirms  the  same,  and  be- 
comes liable,  if  he  acts  as  a  stockholder  or  continues  to  hold  the  stock 
after  attaining  his  majority.^® 

An  infant  heir  or  devisee  may  be  held  liable  to  the  extent  of  the 
property  received  by  him  from  the  decedent.^'' 

One  who  purchases  or  subscribes  for  stock  in  the  name  of  an 
infant  becomes  himself  liable  as  a  stockholder  to  creditors  of  the 
coi'poration,^*  and  his  liability  is  not  affected  by  the  fact  that,  after 
the  insolvency  of  the  corporation  and  an  assessment  against  him,  but 
before  an  action  is  commenced  by  the  receiver  to  collect  the  assess- 
ment, the  infant  becomes  of  age,  and  affirms  the  subscription  or 
purchase.^ 

§4188.  — Married  women;  community  property.  A  married 
woman  may  take  and  hold  stock  in  a  corporation,  even  when  her 
common-law  disability  to  contract  has  not  been  removed  by  statute, 
and,  if  she'  does  so,  she  is  subject  to  a  statutory  or  constitutional  pro- 
vision imposing  upon  stockholders  individual  liability  for  corporate 
debts,  as  the  statute  or  constitution  imposes  the  liability.*" 

25  American    Steel    &    Wire    Co.    v.  Oastleman  v.  Holmes,  4  J.  J.  Marsh 

Eddy,  130  Mich.  266,  89  N.  W.  952.  (Ky.)   1;  Kerr  v.  Urie,  86  Md.  72,  38 

23  Aldrieh  v.  Bingham,  131  Fed.  363;  L.  E.  A.  119,  63  Am.  St.  Eep.  493,  37 

Clark  V.  Ogilvie,  111  Ky.  181,  63  S.  W.  Atl.  789;   Weston's  Case,  5  Ch.  App. 

^29.  614;  Riehardson's  Case,  L.  K.  19  Eq. 

As  to  the  right  of  an  infant  to  sub-  588.                               W 
scribe  for  stock  and  his  liability  on  his  In    California   it   is    expressly   pro- 
subscription  generally,  see  §  546,  supra.  vided  by  the  statute  imposing  liability 

As  to  the  liability  of  an  infant  to  upon  stockholders  that  the  term  stock- 
creditors  for  a  balance  due  on  his  sub-  holder  as  therein  used  shall  apply  "to 
scription,  see  §  4108,  supra.  every  person  who  has  advanced  the  in- 

As   to   th3   effect  of   a  transfer   of  stallments  or  purchase-money  of  stock 

stock  to  an  infant  on  the  liability  of  in  the  name  of  a  minor,  go  long  as  the 

the  transferrer,  see  §4203,  infra.  latter  remains  a  minor."     Civ.  Code, 

27Markell  V.  Eay,  75  Minn.  138,  77  §322;    Robinson    v.    Eispin,    33    Cal. 

N.  W.  788.  App.  536,  165  Pac.  979. 

28  Foster  v.  Chase.  75  Fed.  797;  Bo-  29  Foster  v.  Wilson,  75  Fed.  797. 

man  v.  Fry,  5  J.  J.  Marsh  (Ky.)  6S4;  30  Simmons    v.    Dent,    16    Mo.    App. 
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The  statutes  of  the  various  states  govern  in  determining  the  right 
of  a  married  woman  to  own  stock  in  a  national  bank,^^  but  if  the 
laws  of  the  state  where  the  bank  is  domiciled  do  not  incapacitate 
her  from  becoming  the  owner  of  the  stock,  then  her  liability  as  a 
stockholder  is  governed  by  the  National  Banking  Law,  and  she  will 
be  held  to  be  liable,  since  that  law  makes  no  exception  in  favor  of 
married  women.^^  And  siace  the  liability  of  stockholders  under  that 
law,  while  in  a  sense  contractual,  does  not  arise  wholly  out  of  contract, 


288;  In  re  Eeciproeity  Bank,  22  N.  Y. 
9;  Smathers  v.  Western  Carolina  Bank, 
]55  N.  C.  283,  Ann.  Gas.  1912  C  398, 
71  S.  E.  345;  Sayles  v.  Bates,  15  R.  I. 
342,  5  Atl.  497.  See  also  National 
Commercial  Bank  v.  McDonnell,  92 
Ala.  387,  9  So.  149. 

"The  liability  of  stockholders  is 
statutory,  and  attaches  by  virtue  of 
the  statute  to  the  owners  of  the  s-toek. 
There  is  no  exemption  as  to  married 
■women.  A  married  woman  incurs  lia- 
bility by  virtue  of  the  statute  as 
owner  of  the  stock,  and  not  by  con- 
tract. •  *  *  Married  women,  con- 
sequently, are  liable  out  of  their  in- 
dividual estate  just  as  they  are  for 
debts  contracted  for  necessaries  or  for 
the  support  of  the  family,  or  to  obtain 
money  to  pay  ante-nuptial  debts,  as 
to  which  execution  would  be  issued 
against  and  collected  out  of  her  indi- 
vidual property  as  if  she  were  a  feme 
sole."  Smathers  v.  Western  Carolina 
Bank,  155  N.  C.  283,  Ann.  Gas.  1912  G 
398,  71  8.  E.  345. 

A  married  woman  would  also  be  lia- 
ble even  if  the  liability  were  con- 
tractual, where  the  disability  of  mar- 
ried women  to  contract  is  imposed  by 
statute  and  not  by  the  constitution, 
since  the  latter  ^statute  would  not  ap- 
ply to  a  case  where  the  statute  imposes 
liability  on  all  owners  of  stock  with- 
out exempting  married  women.  Smath- 
ers V.  Western  Carolina  Bank,  155  N. 
C.  283,  Ann.  Cas.  1912  0  398,  71  S.  E. 
345. 

As  to  the  right  of  a  married  woman 


to  subscribe  for  stock  and  her  liabil- 
ity on  her  subscription,  see  §§  547  and 
4108,  supra, 

31  Christopher  v.  Nprwell,  201  IT.  S. 
£16,  50  L.  Ed.  732,  5  Ann.  Cas.  740, 
aff 'g  134  Fed.  842;  Keyser  v.  Hitz,  133 
U.  S.  138,  33  L.  Ed.  531;  Bundy  v.  Cocke, 

128  0.  S.  185,  32  L.  Ed.  397 ;  Robinson 
v.  Turrentine,  59  Fed.  554;  In  re  First 
Nat.  Bank  of  St.  Albans,  49  Fed.  120; 
Witters  v.  Sowles,  32  Fed.  767;  Id.  35 
Fed.  640,  1  L.  R.  A.  64;  Hobart  v. 
Johnson,  8  Fed.  493;  Kerr  v.  TJrie, 
86  Md.  72,  '38  L.  R.  A.  119,  63  Am. 
St.  Rep.  493,  37  Atl.  789.  See  also 
Keyser  v.  Hitz,  133  U.  S.  138,  33  L. 
Ed.  531;  Keyser  v.  Milton,  228  Fed. 
594,  certiorari  denied  241  TJ.  S.  661, 
60  L.  Ed.  1226  (mem.  dec). 

Where  a  transfer  of  .stock  to  a  mar- 
ried woman  in  Maryland  gives  her 
title  to  it  under  the  laws  of  that  ^tate, 
she  is  liable  regardless  of  whether  or 
not  married-  women  are  capable  of 
contracting  under  the  laws  of  the  state 
of  the  corporation's  domicile.  Kerr 
V.  Urie,  86  Md.  72,  38  L.  R.  A.  119,  63 
Am.  St.  Rep.  493,  37  Atl.  789. 

32  Christopher'  v.  Norvell,  201  TJ.  S, 
216,  50  L.  Ed.  732,  5  Ann.  Cas.  740 
aff'g  134  Fed.  842;  Keyser  v.  Hitz,  133 
U.  S.  138,  33  L.  Ed.  531;  Bundy  v. 
Cocke,  128  U.  S.  185,  32  L.  Ed.  397 
Keyser  v.  Milton,  228  Fed.'  594,  cer- 
tiorari denied  241  IT.  S.  661,  60  L.  Ed 
1226  (mem.  dee.) ;  Robinson  v.  Turren 
tine,  59  Fed.  554;  In  re  First  Nat 
Bank  of  St.  Albans,  49  Fed.  120;  Wit- 
ters  V.   Sowlep,  32   Fed.    767;   Id.   35 
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but  is  rather  a  liability  imposed  by  the  statute,'^  it  may  be  enforced 
against  a  married  woman  even  in  a  state  where  her  common-law 
disability  to  contract  has  not  been  removed  by  the  statute,  provided 
she  has  acquired  a  valid  title  to  the  stock  under  its  laws.**  She  may 
be  sued  at  law,  at  least  where  the  assessment  is  for  the  full  amount 
of  the  liability ,^^  or  in  equity  where  her  separate  property  cannot  be 
reached  in  an  action  at  law.**  And  a  judgment  recovered  against  her 
may  be  enforced  by  execution  against  her  separate  property  in  the 
absence  of  any  provision  in  the  state  statutes  to  the  contrary.*' 

Id,  states  where  the  community  property  system  prevails,  if  the 
husband  subscribes  for  stock  for  the  benefit  of  the  community,  the 
liability  may  be  enforced  against  the  community  property.**  And 
the  presumption  is  that  a  contract  of  subscription  made  by  him  during 
marriage  was  made  for  the  benefit  of  the  community.*^ 

§  4189.  —  Other  corporations.  Whether  a  corporation  which  has 
subscribed  for  or  purchased  stock  in  another  corporation  incurs  a 
statutory  liability  for  corporate  debts  depends,  first,  upon  whether 
the  subscription  or  purchase  was  ultra  vires  or  not,  and,  second, 
if  it  was  ultra  vires,  upon  whether  it  cannot  repudiate  the  subscrip- 
tion, and  set  up  such  a  defense  as  against  creditors  of  the  other  cor- 
poration. If  a  corporation  has  the  power  to  take  and  hold  stock  in 
another  corporation,  and  does  so,  it  is  clearly  liable  to  creditors  of 
the  other  corporation  to  the  same  extent  as  any  other  stockholder. 
This  can  admit  of  no  question.** 

Ted.  640,  1  L.  E.  A.  640;  Anderson  v.  SBBundy  v.   Cocke,  128  TJ.  S.  185, 

Line,  14  Fed.  405;  Hobart  v.  Johnson,  32  L.  Ed.  397. 

8  Fed.  493.  37  In  re  First  Nat.  Bank  of  St.  Al- 

33  See   §  4176,  supra.      ■  bans,  49  Fed.  120;  Witters  v.  Sowles, 

34  Christopher  v.  Norvell,  201  TJ.  S.  32  Fed.  767. 

216,  50  L.  Ed.  732,  5  Ann.  Cas.   740,  It  may  be  so  enforced  in  Florida, 

aff'g  134  Fed.  842;  Keyser  v.  Milton,  Keyser  v.  Milton,  228  Fed.  594,  eer- 

228  Fed.  594,  certiorari  denied  241  TJ.  tiorari  denied  241  TJ.  S.  661,  60  L.  Ed. 

S.  661,   60  L.  Ed.   1226   (mem.   dec);  1226  (mem.  dec). 

Robinson  v.  Turrentine,  59  Fed.  554;  38  Johns   v.   Clother,   78  Wash.  602, 

In  re  First  Nat.  Bank  of  St.  Albans,  139    Pac    755;    Shuey    v.    Adair,    24 

49  Fed.  120;  Witters  v.  Sowles,  32  Fed.  Wash.  378,  64  Pac  536. 

767;  Id.  35  Fed.  640,  1  L.  R.  A.   64.  39  Johns  v.   Clother,  78  Wash.  602, 

See  also  Keyser  v.  Hitz,  133  TJ.  S.  138,  139  Pac  755. 

33  L.  Ed.  531.  40  United  States.    National  Bank  v. 

36  Keyser  v.  Hitz,  133  TJ.  S.  138,  33  Case,   99   U.    S.    628,   25   L.   Ed.   448; 

L.   Ed.   531;   Robinson   v.   Turrentine,  Citizens '  State  Bank  of  Nobles ville  v. 

59   Fed.    554;    Witters    v.    Sowles,   32  Hawkins,  71  Fed.  369. 

Fed.  767.    See  also  §  4225,  infra.  Califorpia.     Kennedy  v.   California 

7266 


Ch.  56]  Stock  and  Stockholdees  [§  4189 

In  some  jurisdictions,  as  was  shown  at  length  in  a  former  chapter, 
it  is  held  that,  when  a  corporation  enters  into  an  ultra  vires  con- 
tract, and  receives  the  benefit  of  the  contract,  it  cannot  set  up  the 
defense  of  ultra  vires  to  escape  liability  thereon;  or,  to  state  the 
doctrine  generally,  that  this  defense  "should  not,  as  a  general  rule, 
prevail,  whether  interposed  for  or  against  a  corporation,  when  it 
would  not  advance  justice,  but,  on  the  contrary,  would  accomplish  a 
legal  wrong.  "*i  And  in  these  jurisdictions,  a  corporation  which 
has  made  an  ultra  vires  subscription  for  or  purchase  of  stock  in 
another  corporation,  and  has  received  and  held  the  stock,  cannot 
be  allowed  to  set  up  its  want  of  power  to  take  and  hold  the  stock 
for  the  purpose  of  escaping  liability  as  a  stockholder  to  creditors.*^ 
In  other  jurisdictions,  on  the  other  hand,  it  is  held  that,  when  a 
corporation  enters  into  a  contract  which  is  altogether  beyond  its 
powers,  the  contract  is  absolutely  void,  that  the  corporation,  al- 
though it  may  be  liable  quasi  ex  contractu  for  what  it  may  have 
received  under  such  a  contract,  cannot  be  held  liable  on  the  contract 
itself,  and  that  it  is  not  estopped  to  set  up  the  defense  of  ultra  vires 
to  escape  liability  on  the  contract  by  reason  of  the  fact  that  the  other 
party  has  executed  the  same  on  his  part,  and  that  it  has  received  the 
consideration.**  And  in  some  of  these  jurisdictions  it  has  been  held 
that,  when  a'  corporation  is  not  authorized  by  its  charter  to  subscribe 
for  or  purchase  stock  in  another  corporation  for  any  purpose,  so  that 

Sav.  Bank,  101  Cal.  495,  40  Am.  St.  41  See  Chap.  37,  supra. 

Bep.  69,  35  Pae.  1039.  42  Olson  v.  Warroad  Mercantile  Co., 

Kentucky.      Gamewell    Fire    Alarm  136  Minn.  310,  161  N.  W.  713;  Holmes 

Tel.  Co.  V.  Fire  &  Police  Tel.  Co.,  116  &  Griggs  Mfg.  Co.  v.  Holmes  &  Wes- 

Ky.  759,  76  S.  W.  862.  sell  Metal  Co.,  127  N.  Y.  252,  24  Am. 

Ohio.     Smith  v.  Newark,  S.  &  S.  R.  St.  Eep.  448,  27  N.  E.  831. 

Co.,   4   Ohio   Cir.   Dec.   356,  judgment  It  is  estopped  where  it  has  held  the 

afE'd  54  Ohio  St.  562,  44  N.  B.  240;  stock  and  received  dividends  thereon 

Marriott  v.  Columbus,  S.  &  H.  R.  Co.,  for  a  number  of  years,  with  knowledge 

16  Ohio  Dee.  (N.  P.)  135,  of  all  its  stockholders.    Hunt  v.  Hau- 

England.      In    re    Asiatic    Banking  ser  Malting  Co.,  95  Minn.  206,  103  N. 

Corporation,  4  Ch.  App.  252.  W.  1032;  Hunt  v.  Hauser  Malting  Co., 

This  is  true  of  a  holding  company  90  Minn.  282,  96  N.  W.  85.     This  is 

which  owns  all  the  stock  of  another  particularly    true    where    it    has    also 

corporation.      Gamewell    Fire    Alarm  participated  in  the  reorganization  of 

Tel.  Co.  V.  Fire  &  Police  Tel.  Co.,  116  the  corporation.  Hunt  v.  Hauser  Malt- 

Ky.  759,  76  S.  W.  862.  ing  Co.,  90  Minn.  282,  96  N.  W.  85. 

As  to  the  power  of  a  corporation  43  See  Chap.  37,  supra, 
to  take  and  hold  stock  in  another  cor- 
poration, see  §  1116  et  seq.,  and  §  548, 
supra. 
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its  taking  and  holding  stock  is  altogether  beyond  its  powers,  and  it 
does  subscribe  for  or  purchase  stock,  and  receives  and  holds  the  same 
uatil  the  other  corporation  becomes  insolvent,  it  may  neverthelesi 
set  up  its  want  of  power  to  defeat  an  action  against  it  to  enforce  a 
statutory  liability  to  creditors.**  Even  in  these  jurisdictions,  how- 
ever, it  is  held  that,  if  a  corporation  has  the  power,  under  some 
circumstances,  to  acquire  and  hold  stock  in  another  corporation,  and 
it  exceeds  its  powers  by  acquiring  and  holding  stock  for  an  unauthor- 
ized purpose,  it  cannot  set  up  the  ultra  vires  character  of  the  trans- 
action to  escape  liability  as  a  stockholder  to  creditors.*^  But  the 
fact  that  it  has  authority  to  accept  stock  as  security  for  a  pre-existing 
debt  does  not  authorize  it  to  accept  stock  in  a  reorganized  corpora- 
tion in  satisfaction  of  a  claim  against  the  original  corporation,  or 
render  it  liable  as  a  stockholder  in  ease  it  does  so.*^ 

A  judgment  against  a  corporation  in  the  courts  of  its  domicile 
holding  it  liable  as  a  stockholder  in  another  eorporation  is  conclusive 
on  its  stockholders,  and  a  stockholder  cannot  collaterally  attack  it  oh 
the)  ground  that  the  corporation  had  no  power  to  subscribe  for  the 


44  First  Na,t.  Bank  v.  Converse,  200 
U.  S.  425,  50  L.  Ed.  537;  Eobinson  v. 
Southern  Nat.  Bank  of  New  York,  180 
U.  S.  295,  45  L.  Ed.  536,  aff'g  94  Eed. 
964;  First  Nat.  Bank  v.  Hawkins,  174 
TJ.  S.  364,  A3  L.  Ed.  1007,  rev  'g  79  Fed. 
51;  California  Nat.  Bank  v.  Kennedy, 
167  U.  S.  362,  42  L.  Ed.  198,  rev'g  101 
Cal.  495,  40  Am.  St.  Eep.  69,  35  Pao. 
1039;  Converse  v.  Gardner  Governor 
Co.,  174  Fed.  30;  Knowles  v.  Sander- 
cock,  107  Cal.  629,  40  Pac.  1047; 
Golden  v.  Cervenka,  278  EI.  409,  116 
N.  E.  273;  Comverse  v.  Emerson,  Tal- 
cott  &  Co.,  242  111.  619,  90  N.  E.  269; 
White  V.  Commercial  &  Farmers' 
Bank,  66  S.  C.  491,  97  Am.  St.  Eep. 
803,  45  S.  E.  94.  See  also  Merchants ' 
Nat.  Bank  v.  Wehrmann,  202  U.  S. 
295,  50  L.  Ed.  1036. 

Since  an  Illinois  eorporation  can- 
not hold  stock  in  another  corporation, 
and  since  a  foreign  corporation  can  ex- 
ercise no  powers  in  that  state  which 
could  not  be  lawfully  exercised  by  a 
domestic  eorporation,  a  foreign  cor- 
poration licensed  to  do  business  in  that 


state  cannot  be  held  liable  as  a  stock- 
holder of  a  domestic  corporation,  al- 
though its  charter  authorizes  it  to  hold 
stock  in  other  corporation^.  Golden 
V.  Cervenka,  278  111.  409,  116  N.  E. 
273. 

4SGermania  Nat.  Bank  of  New  Or- 
leans V.  Case,  99  TJ.  S.  628,  25  L.  Ed. 
448;  Citizens'  State  Bank  of  Nobles- 
ville  V.  Hawkins,  71  Fed.  369;  Ken- 
nedy V.  California  Sav.  Bank,  101  Cal. 
495,  40  Am.  St.  Eep.  69,  35  Pac.  1039, 
as  construed  in  the  later  case  of 
Knowles  v.  Sandercock,  107  Cal.  629, 
40  Pac.  1047. 

The  case  of  Kennedy  v.  California 
Sav.  Bank,  supra,  was  reversed  by  the 
Supreme  Court  of  the  United  States, 
the  case  having  involved  the  liability 
of  stockholders  in  a  national  bank; 
but  the  reversal,  of  course,  does  not 
affect  the  decision  as  applied  to  stock- 
holders in  other  corporations  than  na- 
tional banks. 

46  First  Nat.  Bank  v.  Converse,  200 
U.  S.  425,  50  L.  Ed.  537;  Converse  v. 
Gardner  Governor  Co.,  174  Fed.  30, 
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stock  of  another  corporation  in  a  suit  in  a  federal  court  in  another 
state  to  enforce  tis  statutory  liability.*'' 

One  who  purchases  stock  of  a  national  bank  from  the  bank  itself 
is  not  relieved  from  liability  because  the  bank  held  it  in  violation  of 
the  statute  providing  that  no  national  bank  shall  be  the  purchaser 
or  holder  of  any  of  its  own  stock.** 

§  4190.  —  Partners.  When  stock  is  owned  by  a  partnership,  the 
partners  are  clearly  liable  for  corporate  debts  to  the  sa,me  extent  as 
any  other  stockholders.*^  When  stock  is  owned  by.  a  partnership,  and 
a  statute  making  stockholders  liable  for  corporate  debts  allows  execu- 
tion upon  a  judgment  against  the  corporation  to  be  levied  upon  the 
individual  property  of  the  stockholders,  execution  may  be  levied  upon 
the  individual  property  of  a  member  of  the  partnership.*" 

Members  of  a  firm  who  subscribe  for  stock  in  its  name  are  personally 
liable  where  the  firm  is  not  bound.*^  And  the  same  is  true  of'  a 
partner  who  subscribes  for  stock  in  his  own  name,  although  for.  the 
benefit  of  himself  and  his  copartner.  He  is  not  a  trustee  as  to  the 
interest  of  his  copartner,  within  the  meaning  of  a  statute  providing 
that  one  who  holds  stock  as  trustee  shall  not  be  individually  liable 
as  a  stockholder  for  the  debts  of  the  corporation.*^ 

§4191.  — Real  and  apparent  owner;  trustees,  agents,  executors, 
etc.-:— General  rules.  The  general  rule  is  that  the  person  who  appears 
on  the  books  of  the  corporation  is  liable  as  a  stockholder  to  creditors, 
although  he  may  not  be  the  real  owner  of  the  stock.  Thus,  as  we 
shall  hereafter  see,  a  transferrer  of  stock  remains  liable  as  a  sto6k- 

47  Martin  v.  Wilson,  120  Fed.  202.  As  to  subscriptions  by  partners  and 

48  Lantry  v.  Wallace,  182  V.  S.  536,      liability  thereon,  see  §  555,  supra. 

45  L.  Ed.  1218,  aff'g  97  Fed.  865,  89  60  Bray 'a     Adm'r     v.     Seligman's 

Fed.    1023    (mem.    dec),   followed   in  Adm'r,  75  Mo.  31. 

Hood  V.   Wallace,   182   TJ.  S.   555,  45  61  Where  a  certificate  of  incorpora- 

L.  Ed.  1227,  aff'g  97  Fed.  983   (mem.  tion  named  "W.  R.'s  Sons"   as  the 

dec),  89  Fed.  11.  holder  of  stock,  and  was  signed  by 

49  Barton  Nat.  Bank  v.  Atkins,  72  two  of  the  three  sous  of  W.  B:  who 
Vt.  33,  47  Atl.  176.  constituted  the  firm  of  W.  E.'s  Sons, 

A  firm  is  properly  treated  as  a  stock-  it  was  held  that  those  who  signed 
holder  where  the  stock  stands  in  its  were  the  holders  of  the  stack  and  lia- 
name.  Golden  v.  Cervenka,  278  111.  ble  as  such.  Rehbein  v.  Eahr,  109 
409,  116  N.  E.  273.  Wis.  136,  85  N.  W.  315. 

As  to  enforcing  liability  against  the  62  Stover  v.  Flack,  41  Barb.  (N.  T.) 

estate   of   a   deceased  partner,   where       162,  affi'd  80  N.  Y.  64. 
stock  was  owned  by  a  pa;rtnership,  see 
Barton  Nat.  Bank  v.  Atkins,  72  Vt. 
33,  47  Atl.  176. 
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holder  if  lie  continues  to  appear  as  a  stockholder  on  the  books.^'  And 
so  it  is  of  a  pledgee  of  stock,  if  he  appears  on  the  books  as  the  ab- 
solute owner.^*  And  in  the  absence  of  provision  to  the  contrary,  a 
person  who  appears  on  the  books  of  a  corporation  as  a  stockholder  is 
liable  to  creditors  under  a  charter,  statutory  or  constitutional  provi- 
sion imposing  individual  liability  upon  stockholders,  although  he 
may  in  fact  hold  the  stock  merely  as  trustee  or  agent,  and  may  in 
fact  have  no  beneficial  interest  therein.^^  As  a  rule,  under  such 
circumstances,  the  creditors  may  hold  either  the  real  or  the  apparent 
owner,  although  of  course  there  can  be  but  one  satisfaction  of  the 
liability.^^ 

It  has  been  held  that  a  person  is  liable  as  a  stockholder,  although 


BSSee  §4205,  infra. 

61  See  §4193,  infra. 

65  United  States.  Blackburn  v.  Ir- 
vine, 205  Fed.  217,  afE'g  198  Fed.  360; 
Dunn  V.  Howe,  107  Fed.  849,  rev'g  96 
Fed.  160;  "Welles  v.  Larrabee,  36  Fed. 
866.  See  also  Houghton  v.  Hubbell, 
91  Fed.  453. 

California.  Baines  v.  Babeock,  95 
Cal.  581,  29  Am.  St.  Eep.  158,  27  Pae. 
674,  30  Pac.  776;  Wolf  v.  St.  Louis  In- 
dependent Water  Co.,  15  Gal.  319 ; 
Hughes  Manufacturing  &  Lumber  Co. 
V.  Wilcox,  13  Cal.  App.  22,  108  Pac. 
871. 

IllinoiSi.     Golden   v.    Cervenka,   278 

111.  409,  116  N.  E.  273;  Sherwood  v. 
Illinois  Trust  &  Savings  Bank,  195  111. 

112,  88  Am.  St.  Bep.  183,  62  N.  E.  835. 
Maryland.    Kerr  v.  Urie,  86  Md.  72, 

38  L.  E.  A.  119,  63  Am.  St.  Eep.  493, 
37  Atl.  789;  McKim  v.  Glenn,  66  Md. 
479,  8  Atl.  130. 

Massachusetts.  Grew  v.  Breed,  10 
Mete.  569 ;  Crease  v.  Babeock,  10 
Meto.  525. 

New  York.  United  States  Trust  Co. 
V.  United  States  Fire  Ins.  Co.,  18  N.  Y. 
199;  Eichards  v.  Eobin,  178  App.  Div. 
535,  165  N.  Y.  Supp.  780;  Wheeler  v. 
Werner,  140  App.  Div.  695,  125  N.  Y. 
Supp.  637,  afe'g  121  N.  Y.  Supp.  681; 
Mann  v.  Currie,  2  Barb.  294;  Adderly 
V.  Storm,  6  Hill  624. 

Ohio.  Marriott  v.  Columbus,  S.  & 
H.  E.  Co.,  16  Ohio  Deo.  (N.  P.)  135. 


Pennsylvania.  Kirschler  v.  Wain- 
wright,  255  Pa.  525,  L.  E.  A.  1917  E 
393,  100  Atl.  484;  Converse  v.  Paret, 
228  Pa.  156,  30  L.  E.  A.  (N.  S.)  1092, 
77  Atl.  429. 

This  is  true  of  a  person  in  whose 
name  the  stock  has  been  put  for  the 
convenience  of  his  employer.  Eich- 
ards V.  Eobin,  178  N.  Y.  App.  Div.  535, 
165  N.  Y.  Supp.  780. 

And  of  brokers  in  whose  name  stock 
is  registered,  though  they  hold  it  for 
the  benefit  of  their  customers.  Golden 
V.  Cervenka,  278  111.  409,  116  N.  E. 
273;  Kirschler  V.  Wainwright,  255  Pa. 
525,  L.  E.  A.  1917  E  393,  100  Atl. 
484. 

And  a  perscm  who  appears  on  the 
books  of  a  corporation  as  a  stock- 
holder, and  who  has  acted  as  an  oifieer, 
cannot  escape  liability  by  showing 
that  the  stock  was  transferred  to  him 
merely  for  the  purpose  of  qualifying 
him  to  become  an  o&eeT,  and  that  he 
holdjg  it  in  trust  for  another.  Wolf 
V.  St.  Louis  Independent  Water  Co., 
15  Cal.  319. 

The  liability  in  such  cases  is  baaed, 
not  upon  ownership,  but  upon  estop- 
pel to  deny  ownership.  Hughes  Manu- 
facturing &  Lumber  Co.  v.  Wilcox,  13 
Cal.  App.  22,  108  Pac.  871. 

As  to  subscriptions  by  agents  and 
trustees  and  the  liability  thereon,  see 
§§  553,  554,  supra. 

B6See   §4185,  supra. 
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it  appears  on  the  books  that  he  holds  the  stock  as  trustee,^''  but 
there  is  also  authority  to  the  contrary.^* 

An  agent  for  the  owner  of  the  stock  who  procures  it  to  be  trans- 
ferred on  the  books  of  the  corporation  to  a  third  person  cannot  be 
held  liable  as  a  stockholder  where  he  never  subscribed  or  agreed  to 
pay  for  the  stock  and  it  was  never  registered  in  his  name.*® 

A  person  holding  in  trust  an  estate  consisting  in  part  of  corporate 
stock,  when  not  personally  liable,  is  bound  to  contribute  from  the 
trust  property  in  his  hands.^ 

§  4192. Statutory  provisions.  In  some  jurisdictions  it  is  ex- 
pressly provided  by  statute  that  persons  holding  stock. in  a  represen- 
tative capacity,  els  trustee,  executor,  guardian,  etc.,  shall  not  be 
personally  liable  as  stockholders,  but  that  the  person  or  estate  repre- 
sented shall  be  liable.®^  And  the  federal  statute  contains  such  a  pro- 
vision with  respect  to  stockholders  in  national  banks. 8* 


57Flynn  v.  American  Banking  & 
Trust  Co.,  104  Me.  141,  19  L.  E.  A. 
(N.  S.)  428,  129  Am.  St.  Eep.  378,  69 
Atl.  771;  Grew  v.  Breed,  10  Mete. 
(Mass.)  569. 

The  addition  of  the  word  "trustee" 
is  only  descriptio  personae.  Flynn  v. 
American  Banking  &  Trust  Co.,  104 
Me.  141,  19  L.  K.  A.  (N.  S.)  428,  129 
Am.  St.  Eep.  378,  69  Atl.  771. 

B8  Welles  V.  Larrabee,  36  Fed.  866; 
Adderly  v.  Storm,  6  Hill  (N.  Y.)  628. 

B9  American  Alkali  Co.  v.  Kurtz,  138 
Fefl.  392,  afE'g  134  Fed.  663. 

eoSayles  v.  Bates,  15  E.  I.  342,  5 
Atl.  497.  And  see  Eichmond  v.  Irons, 
121  TJ.  S.  27,  30  L.  Ed.  864. 

61  California.  Hurlburt  v.  Arthur, 
140  Cal.  103,  98  Am.  St.  Eep.  17,  73 
Pac.  734;  Borland  v.  Nevada  Bank  of 
San  Francisco,  99  Cal.  89,  37  Am.  St. 
Eep.  32,  33  Pac.  737;  La  Habra  Oil 
Co.  V.  Francis,  —  Cal.  App.  — ,  169 
Pac.  401;  Union  Sav.  Bank  of  San  Jose 
V.  Willard,  4  Cal.  App.  690,  88  Pac. 
1098. 

Oolorado.  Adams  v.  Clark,  36  Colo. 
65,  10  Ann.  Cas.  774,  85  Pac.  642. 

Illinois.  Sherwood  v.  Illinois  Trust 
&  Savings  Bank,  195  111.  112,  88  Am. 
St.  Eep.  183,  62  N.  E.  835.     The  pro- 


vision of  the  general  corpoi-ation  law 
to  this  effect  does  not  apply  to  banks. 
Golden  v.  Cervenka,  278  111.  409,  116 
N.  E.  273. 

Maine.  Flynn  v.  American  Banking 
&  Trust  Co.,  104  Me.  141,  19  L.  E.  A. 
(N.  S.)  428,  129  Am.  St.  Eep.  378,  69 
Atl.  771,  holding  that  the  statute  did 
not  apply  to  a  ease  where  the  liabil- 
ity had  become  fixed  before  it  took 
effect! 

Michigan.  May  v.  Genesee  County 
Sav.  Bank,  120  Mich.  330,  79  N.  W. 
630. 

IVUnnesota.  Markell  v.  Eay,  715 
Minn.  138,  77  N.  W.  788;  Converse  v. 
paret,  228  Pa.  156,  30  L.  E.  A.  (N.  S.) 
1092,  77  Atl.  429. 

New  York.  Stover  v.  Flack,  41 
Barb.  162,  aff'd  30  N.  Y.  64. 

North  Carolina.  Smathers  v.  West- 
ern Carolina  Bank,  155  N.  C.  283, 
Ann.  Cas.  1912  C  398,  71  S.  E.  345. 

An  executor  who  has  authority  un- 
der the  will  to  take  stock  in  his  name 
as  executor  is  exempted  from  personal 
liability  by  such  a  provision.  Mar- 
kell V.  Eay,  75  Minn.  138,  77  N.  W. 
788. 

62  United  States.  "Williams  v.  Cobb, 
242  U.  S.  307,  61  L.  Ed.  325,  afE'g  219 
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But  in  order  to  protect  such  persons  from  personal  liability  under 
such  a  provision  it  must  appear  on  the  corporate  books  that  the  hold- 
ing is  in  such  capacity.®^  So  it  has  been  held,  that  such  a  provision 
does  not  exempt  one  who  subscribes  for  stock  in  his  own  name,  al- 
though for  the  benefit  of  another ;  8*  that  an  executor  is  individually 
liable  where  stock  stands  in  his  own  name  on  the  corporate  books 
without  anything  to  indicate  that  he  holds  it  as  executor,^*  and  that 
a  partner  subscribing  for  stock  for  the  benefit  of  himself  and  his  co- 
partner, but  in  his  own  name  individually,  is  not  a  trustee,  within 
the  meaning  of  such  a  statute.®* 

The  exemption  of  trustees  by  the  federal  statute  relating  to  national 
banks  is  not  confined  to  trustees  of  express  trusts  under  deeds,  wills  or 


T'ed.  663;  Rankin  v.  Miller,  207  Fed. 
602;  Fowler  v.  Gowing,  165  Fed.  891, 
aff'g  152  Fed.  801;  Hampton  v.  Fos- 
ter, 127  Fed.  468;  Brown  v.  Ellis,  103 
Fed.  834;  Lucas  v.  Coe,  86  Fed.  972; 
Zimmerman  v.  Carpenter,  86  Fed. 
747;  Parker  v.  Eobinsom,  71  Fed.  256; 
Irons  V.  Manufacturers  Nat.  Bank,  21 
Fed.  197. 

IlUnols.  Mortimer  v.  Potter,  213 
111.  178,  72  N.  E.  817,  aff'g  114  lU. 
App.  422. 

Kentucky.  Clark  v.  Ogilvie,  111 
Ky.lSl,  63  S.  W.  429. 

Minnesota.  Dent  v.  Matteson,  70 
Minn.  519,  73  N.  W.  416. 

Wyoming.  In  re  Beard's  Estate,  7 
Wyo.  104,  88  L.  E.  A.  860,  75  Am.  St. 
Rep.  882,  50  Pac.  226; 

A  guardian  of  a  minor  ia  not  per- 
sonally liable,  althoTigh  he  holds  the 
legal  title  to  the  stock,  nor  is  the' 
ward  personally  liable,  but  the  lia- 
bility is  confined  to  the  estate.  Clark 
V.  Ogilvie,  111  Ky.  181,  63  S.  W.  429. 

An  administrator  is  not  personally 
liable  where  the  stock  has  never  been 
transferred  to  him  on  the  books.  In 
re  Bingham,  127  N.  Y.  296,  27  N.  E. 
1055,  modifying  judgment  57  Hun  (N. 
T.)   586,  10  N.  Y.  Supp.  325. 

Ah  executrix  may  be  held  liable  as 
such  on  stock  issued  in  the'  name  of 
the  estate  in  lieu  of  stock  belonging 
to    the    testator,    which    was    surren- 


dered to  the  bank  on  a  reductiotn  of 
its  capital  stock.  Brown  v.  Ellis,  103 
Fed.  834. 

A  transfer  to  a  trustee  of  stock  in 
which  he  has  no  right  to  invest  the 
trust  funds  is  merely  voidable,  and 
may  be  accepted  or  rejected  by  the 
cestui  que  trust.  If  rejected,  it  would 
seem  that  the  trustee  would  hold  the 
stock  in  his  personal  right  and  would 
be  personally  liable  thereon.  Williams 
V.  Cobb,  219  Fed.  663,  judgment  aff'd 
242  XJ.  S.  308,  61  L.  Ed.  325. 

68  California.  See  Hurlburt  v.  Ar- 
thur, 140  Cal.  103,  98  Am.  St.  Rep.  17, 
73  Pac.  734. 

Colorado.  See  Adams  v.  Clark,  36 
Colo.  65,  10  Ann.  Cas.  774,  85  P.ae. 
642. 

Illinois.  Sherwood  v.  Illinois  Trust 
&  Savings  Bank,  195  HI.  112,  88  Am. 
St.  Rep.  183,  62  N.  E.  835. 

Maryland.  Kerr  v.  Urie,  86,  Md. 
72,  38  L.  R.  A.  119,  63  Am.  St.  Rep. 
493,  37  Atl.  789. 

Minnesota.  Converse  v.  Paret,  228 
Pa.  156,  30  L.  R.  A.  (N.  S.)  1092,  77 
Atl.  429. 

84  Stover  V.  Flack,  41  Barb.  (N. 
Y.)  162,  aff'd  30  N.  Y.  64. 

65  Converse  v.  Paret,  228  Pa.  156,  30 
L.  R.  A.  (N.  S.)  1092,  77  Atl.  429,  con- 
struing the  Minnesota  statute. 

66  Stover  V.  Flack,  41  Barb.  (N.  Y.) 
162,  aff'd  30  N.  Y.  64. 
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orders  of  court,  but  extends  to  everyone  holding  stock  in  such  a  bank 
as  trustee.®''  So  it  applies  to  one  who  purchases  stock  with  the  pro- 
ceeds of  property  which  he  had  previously  bought  with  his  own 
money,  and  to  which  he  had  taken  title  as  trustee  for  his  children, 
where  such  stock  stands  in  his  name  simply  as  trustee.®*  It  does  not 
relieve!  executors  from  personal  liability,  as  for  a  devastavit,  for' 
distributing  national  bank  stock,  when  they  know  that  the  bank  is 
insolvent,  or  have  notice  of  facts  sufficient  to  put  them  on  inquiry, 
without  requiring  refunding  bonds  or  other  security  from  the  distrib- 
utees.®® 

The  fact  that  the  trustee  is  financially  responsible  and  the  cestui 
que  trust  irresponsible,''''  or  that  the  trust  estate  is  wiped  out  of 
existence,  so  far  as  value  or  financial  obligation  is  concerned,  by  the 
failure  of  the  bank,''^  is  no  reason  or  justification  for  looking  to  the 
trustee  personally. 

This  provision  of  the  National  Bank  Act  is  purely  supplementary 
and  is  intended  only  to  relieve  the  classes  of  persons  therein  named 
from  execution  against  their  individual  assets,  and  it  does  not  qualify 
the  general  rule  of  liability  under  the  acf^  Hence  such  persons  are 
to  be  regarded  as  stockholders  when  they  hold  the  legal  title  to  the 
stock,  and  judgment  may  properly  be  rendered  against  them  as  sueh.''^ 
And  the  provision  making  the  estate  in  the!  hands  of  such  a  person 
liable  cannot  be  held  to  give  a  right  to  enforce  this  liability  of  a  trust 
estate  by  an  action  at  law  against  the  trustee  where  it  would  not' 
otherwise  exist.''* 

BTPowler  V.  Gowing,  165  Fed.  891,  72  Hampton  v.  Poster,  127  Fed.  468; 

aff'g  152  Fed.  801;  Lucas  v.  Ooe,  86  Parker    v.    Bobinson,    71    Fed.    256; 

Fed.  972.  Irons  v.  Manufacturers  Nat.  Bank,  21 

Where  a  father,  who  held  a  fund  in  Fed.  197. 

trust  for  the  benefit  of  his  infant  sorn,  73  Parker  v.  Robinson,  71  Fed.  256. 

gave  it  to  the  defendant  and  request-  See  also  Hampton  v.  Foster,  127  Fed. 

ed  Mm  to  invest  it  for  the  son's  ben-  468. 

efit,  and  the  defendant  did  so,  taking  74  The  liability  of  a  trust  estate  for 

title  in  his  name  "as  trustee"  it  was  an  assessment  on  shares  of  stock  of 

held   that   he  was ,  not  personally  11-  an  insolvent   national   bank   held   by 

able.    Lucas  v.  Coe,  86  Fed.  972.  the  trustee  cannot  be  determined  in 

68  Fowler  v.  Growing,  165  Fed.  891,  such  an  action,  where  the  solution  of 

aff'g  152  Fed.  801.  the   question    hangs   upon   the   powef 

69Kankin   v.  Miller,  207  Fed.  602;  of  the  trustee  to  purchase  the  stock 

Potter  V.  Mortimer,  114  HI.  App;  422,  for  the  estate  under  the  terms  of  the 

judgment  aff'd  213  HI.  178,  72  N,  B.  trust.     Hampton  v.  Foster,   127  Fed. 

817.  468. 

70  Lucas  V.  Coe,  86  Fed.  972.  The  fact  that  one  to  whom  stock  is 

71  Fowler  v.  Gowing,  152  Fed.  801,  issued  "as  trustee"  for  his  wife  vot- 
aff'd  165  Fed.  891.  ed  it-  and  was  president  of  the  eor- 
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§  4193.  —  Pledgees.  In  the  absence  of  statutory  provision  to  the 
contrary,  a  person  who  appears  on  the  books  of  a  corporation  as  a 
stockholder  is  liable  as  such  to  creditors,  although  the  stock  may  have 
been  transferred  to  him  merely  as  collateral  security.''*  This  is 
true  of  a  person  who  appears  on  the  books  of  a  national  bank  as  a 
stockholder.'''^  And  it  is  true,  although  the  debt  for  which  the  stock 
was  pledged  has  been  paid,  if  there  has  been  no  retransf  er  on  the  books 
of  the  corporation.''''    "For  this  rule  several  reasons  are  given.    One 


poration  is  no  evidence  of  fraud. 
Smathers  v.  Western  Carolina  Bank, 
155  N.  C.  283,  Ann.'Cas.  1912  C  398, 
71  S.  E.  345. 

75  United  States.  Anderson  v.  Phil- 
adelphia Warehouse  Co.,  Ill  TJ.  S.  479, 
28  L.  Ed.  478;  Germania  Nat.  Bank 
of  New  Orleans  v.  Ca^e,  99  U.  S.  628, 
25  L.  Ed.  448;  Pullman  v.  Upton,  96 
TJ.  S.  328,  24  L.  Ed.  818;  Williamson 
V.  American  Bank,  185  Fed.  66;  In  re 
Noyes  Bros.,  136  Ped.  977. 

Alabama.  National  Commercial 
Bank  v.  McDonnell,  92  Ala.  387,  9  So. 
149. 

Califomia.  Baines  v.  Babcock,  95 
Cal.  581,  29  Am.  St.  Rep.  158,  27  Pao. 
674,  30  Pac.  776. 

Colorado.  Adams  v.  Clark,  36  Colo. 
65,  10  Ann.  Cas.  774,  85  Pac.  642. 

Connecticut.  Ball  Elec.  Ldght  Co. 
V.  Child,  68  Conn.  522,  37  Atl.  391. 

Georgia.  Chatham  Bank  of  Sa- 
vannah V.  Brobston,  99  Ga.  801,  27  S. 
E.  790. 

Illinois.  Golden  v.  Cervenka,  278 
ni.  409,  116  N.  E.  273;  Wheeloek  v. 
Kost,  77  ni.  296. 

Iowa.  Tuthill  Spring  Co.  v.  Smith, 
90  Iowa  331,  57  N.  W.  853;  Hale  v. 
Walker,  31  Iowa  344,  7  Am.  Kep. 
187. 

•  Maine.  Flynn  v.  American  Bank- 
ing &  Trust  Co.,  104  Me.  141,  19  L. 
E.  A.  (N.  S.)  428,  129  Am.  St.  Eep. 
378,  69  Atl.  771;  In  re  Noyes  Bros., 
136  Fed.  977. 

Maryland.  Magruder  v.  Colston,  44 
Md.  349,  22  Am.  Eep.  47. 

Maassicbusetts,     Holyoke  Bank   v. 


Burnham,  11  Cush.  183;  Johnson  v. 
Somerville  Dyeing  &  Bleaching  Co., 
15  Gray  216;  Grew  v.  Breed,  10  Mete. 
569;  Crease  v.  Babcock,  10  Mete.  525. 

Minnesota.  Marshall  Field  &  Co.  v. 
Evans,  Johnson,  Sloane  &  Co.,  106 
Minn.  85,  19  L.  E.  A.  (N.  S.)  249,  118 
N.  W.  55;  State  v.  Bank  of  New  Eng- 
land, 70  Minn.  398,  68  Am.  St.  Eep. 
538,  73  N.  W.  153;  Harper  v.  Carroll, 
66  Minn.  487,  69  N.  W.  610,  1069; 
Hamilton  v.  Levison,  198  Fed.  444. 

Missouri.  Erskine  v.  Loewenstein, 
82  Mo.  301,  afC'g  11  Mo.  App.  595; 
Bagley  v.  Tyler,  43  Mo.  App.  195. 

New  York.  Johnson  v.  Underhill, 
52  N.  Y.  203 ;  United  States  Trust  Co. 
V.  United  States  Fire  Ins.  Co.,  18  N. 
Y.  199;  Eosevelt  v.  Brown,  11  N.  Y. 
148;  Adderly  v.  Storm,  6  Hill  624. 

North  Dakota.  See  In  re  Argus 
Printing  Co.,  1  N.  D.  435,  12  L.  E.  A. 
'781,  26  Am.  St.  Eep.  639,  48  N.  W. 
347. 

Pennsylvania.  Aultman's  Appeal, 
98  Pa.  St.  505. 

Wisconsin.  Sleeper  v.  Goodwin,  67 
Wis.  577,  31  N.  W.  335. 

76  Rankin  v.  Fidelity  Insurance, 
Trust  &  Safe  Deposit  Co.,  1S9  U.  S. 
242,  47  L.  Ed.  792,  afE'g  108  Fed.  475; 
Pauly  V.  State  Loan  &  Trust  Co.,  165 
U.  S.  606,  41  L.  Ed.  844,  afC'g  58  Fed. 
666,  56  Fed.  430;  Anderson  v.  Phila- 
delphia Warehouse  Co.,  Ill  U.  S.  479, 
28  L.  Ed.  478;  Germania  Nat.  Bank  of 
New  Orleans  v.  Case,  99  U.  S.  628,  25 
L.  Ed.  448 ;  Magruder  v.  Colston,  44 
Md.  349,  22  Am.  Eep.  47. 

77Bowden    v.    Fanners'    &    Mer- 
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is,  that  he  [the  pledgee]  is  estopped  from  denying  his  liability  by 
voluntarily  holding  himself  out  to  the  public  as  the  owner  of  the 
stock,  and  his  denial  of  ownership  is  inconsistent  with  the  representa- 
tions he  has  made;  another  is,  that  by  taking  the  legal  title  he  has 
released  the  former  owner;  and  a  third  is,  that  after  having  taken 
the  apparent  ownership  and  thus  become  entitled  to  receive  dividends, 
vote  at  elections,  and  enjoy  all  the  privileges  of  ownership,  it  would 
be  inequitable  to  allow  him  to  refuse  the  responsibilities  of  a  stock- 
holder.'"'* 

A  person  to  whom  a  certificate  of  stock  has  been  transferred  as  col- 
lateral security  is  not  liable  as  a  stockholder  if  the  stock  has  not  been 
transferred  to  him  at  all  on  the  books  of  the  corporation,'"  or  if  it 


chajits'  Bant  of  Baltimore,  1  Hughes 
307,  Fed.  Cas.  No.  1,714;  Johnson  v. 
Somerville  Dyeing  &  Bleaching  Co., 
15  Gray  (Mass.)  216;  Erskine  v.  Loe- 
wenstein,  82  Mo.  301,  aif'g  11  Mo. 
App.^  595. 

78  Germania  Nat.  Bank  of  New  Or- 
leans V.  Case,  99  U.  S.  628,  25  L.  Ed. 
448,  quoted  with  approval  in  Pauly  v. 
State  Loan  &  Trust  Co.,  165  U.  S. 
606,  41  L.  Ed.  844,  aff'g  58  Fed.  666, 
56  Fed.  430. 

"One  reason  for  thi^  rule,  perhaps 
the  best  one,  is  that  a  party  so  hold- 
ing himself  out  to  the  public  as  the 
general  owner  of  the  stock  is  estopped 
from  denying  his  liability  to  credi- 
tors who  have  not  been  advised  to  the 
contrary  by  the  stock  record  of  the 
corporation. ' '  Marshall  Field  &  Co.  v. 
Evans,  Johnson,  Sloane  &  Co.,  106 
Minn.  85,  19  L.  E.  A.  (N.  S.)  249,  118 
N.  "W.  55. 

"Where  the  pledgee  of  stock  repre- 
sents himself  to  the  creditors  of 
the  corporation  as  stockholder,  and 
where  the  creditors,  relying  upon 
that  representation,  have  acted  upon 
it  to  their  hurt,  he  is  held  es- 
topped as  against  them,  though  his 
true  status  was  known  to  the  corpo^ 
ration.  By  somewhat  artificial  rea- 
soning, the  books  of  the  corporation 
have  been  deemed  to  be  a  representa- 
tion of  the  ownership  of  its  stock,  and 


if,  with  his  consent,  a  person- is  there- 
in described  as  stockholder,  he  is 
deemed  to  have  joined  in  the  repre- 
sentation. By  another  legal  fiction,  all 
creditors  of  the  corporation  are  pre- 
sumed to  have  become  so  in  reliance 
upon  the  representations  contained  in 
the  corporation's  books.  Hence  any 
one  who  appears  on  the  corporate 
books  as  stockholder  has  been  held  to 
be  estopped,  as  against  any  and  all 
icreditotris,  from  disputing  the  indi- 
vidual liabilty  which  by  statute  at- 
taches to. the  stockholder.  A  pledgee 
may  be  bound  by  this  estoppel  as  well 
as  any  other  person.  He  is  not  held 
liable  as  pledgee,  but  his  status  as 
pledgee  does  not  protect  him  from 
that  liability  which  attaches  to  other 
persons  not  stockholders.  If  he  has 
permitted  himself  to  appear  on  the 
corporation's  books  as  the  unqualified 
holder  of  its  stock,  he  is  held  indi- 
vidually liable  in  some  jurisdictions 
where  individual  liability  ordinarily 
attaches  to  the  pledgor."  In  re 
Noyes  Bros.,  136  Fed.  977. 

The  pledgee  is  estopped  to  deny  his 
liability.  Frater  v.  Old  Nat.  Bank  of 
Providence,  Rhode  Island,  101  Fed. 
391,  aff'g  86  Fed.  1006. 

79  Ohio  Valley  Nat.  Bank  v.  Hulitt, 
204  U.  S.  162,  51  L.  Ed.  423,  afE'g  137 
I'ed.  461;  Eobinson  v.  Southern  Nat. 
Banfc,  180  17.  S.  295,  45  L.  Ed.  536, 
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has  been  transferred  to  him  in  terms,  not  as  absolute  owner,  but  as 
pledgee  merely.'"  "It  has  never,  to  our  knowledge,"  said  Chief 
Justice  Waite  in  the  Supreme  Court  of  the  United  States,  ' '  been  held 
that  a  mere  pledgee  of  stock  is  chargeable  where  he  is  not  registered 
as  owner."*'  Nor  can  the  pledgee  of  national  bank  stock  be  held 
liable  if  the  stock  is  not  registered  in  his  name  although  the  registered 
stockholder  is  an  irresponsible  person  of  his  choice.'^ 

In  some  jiirisdictions  it  is  expressly  provided  by  statute  that  per- 
sons holding  stock  merely  as  collateral  security  shall  not  be  liable  as 
stockholders,  but  that,  the  pledgor  shall  be  liable.**    Statutes  of  this 


aff'g  94  Fed.  964;  Anderson  v.  Phila- 
delphia "Warehouse  Co.,  Ill  U.  S.  479, 
28  L.  Ed.  478;  Williamson  v.  Ameri- 
can Bank,  185  Fed.  66;  Wilson  v.  Mer- 
chants' Loan  &  Trust  Co.  of  Chicago, 
98  Fed.  688,  judgment  aft'd  183  U.  S. 
121,  46  L.  Ed.  113;  Welles  v.  Larrabee, 
36  Fed.  866,  2  L.  E.  A.  471;  Henkle  v. 
Salem  Mfg.  Co.,  39  Ohia  St.  547. 

The  mere  fact  that  the  pledgee  sells 
the  stock  under  the  pledge  and  bids  it 
in  at  a  nominal  price  does  not  render 
him  liable,  where  it  is  never  trans- 
ferred to  him  on  the  books,  and  he 
subsequently  waives  his  rights  as  pur- 
chaser and  continues  to  hold  it  as 
pledgee.  Eobinson  v.  Southern  Nat. 
Bank,  180  U.  S.  295,  45  L.  Ed.  536, 
aff'g  94  Fed.  964. 

SOBankin  v.  Fidelity  Insurance, 
Tru^t  &  Safe  Deposit  Co.,  189  U.  S. 
242,  47  L.  Ed.  792,  aff'g  108  Fed.  475; 
Matteson  v.  Dent,  176  U.  S.  521,  44  L. 
Ed.  571,  aff'g  73  Minn.  170,  75  N.  W. 
1041;  Pauly  v.  State  Loan  &  Trust 
Co.,  165  U.  S.  606,  41  L.  Ed.  844,  aff'g 
58  Fed.  666,  56  Fed.  430;  Frater  v. 
Old  Nat.  Bank  of  Providence,  Rhode 
Island,  101  Fed.  391,  aff'g  86  Fed. 
1006;  Beal  v.  Essex  Sav.  Bank,  67 
Fed.  816;  Hurlburt  v.  Arthur,  140 
Cal.  103,  98  Am.  St.  Rep.  17,  73  Pao. 
734;  Borland  v.  Nevada  Bank  of  San 
Francisco,  99  Cal.  89,  37  Am.  St.  Rep. 
22,  33  Pac.  737;  Marshall  Field  &  Co. 
v. "Evans,  Johnson,  Sloane  &  Co.,  106 
Mihn.  85,  19  L.  B.  A.  (N.  S.)  249,  118 


N.  W.  55.  See  also  Hamilton  v.  Levl- 
son,  198  Fed.  444. 

81  Anderson  v.  Philadelphia  Ware- 
house Co.,  Ill  U.   S.   479,  28  L.  Ed. 

478,  quoted  with  approval  in  Pauly 
V.  State  Loan  &  Trust  Co.,  ip5  U.  S. 
606,  41  L.  Ed.  844,  aff'g  58  Fed.  666, 
56  Fed.  430. 

82  Ohio  Valley  Nat.  Bank  v.  Hulitt, 
204  U.  S.  162,  51  L.  Ed.  423,  aff'g  137 
Fed.  461;  Rankin  v.  Fidelity  Insur- 
ance, Trust  &  Safe  Deposit  Co.,  189 
U.  S.  242,  47  L.  Ed.  792,  aff'g  108  Fed. 
475;  Pauly  v.  State  Loan  &  Trust  Co^ 
165  U.  S.  606,  41  L.  Ed.  844,  aff'g  58 
Fed.  666,  56  Fed.  430;  Anderson  v. 
Philadelphia  Warehouse  Co.,  Ill  U.  S. 

479,  28  L.  Ed.  478;  Hayes  v.  Fidelity 
Insurance,  Trust  &  Safe  Deposit  Co., 
105  Fed.  160;  Wilson  v.  Merchants' 
Loan  &  Trust  Co.  of  Chicago,  98  Fed. 
688,  judgment  aff'd  183  U.  S.  121,  46 
L.  Ed.  113;  National  Park  Bank  of 
New  York  v.  Harmon,  79  Fed.  891, 
aff'd  172  U.  S.  644,  43  L.  Ed.  1182 
(mem.  dec).  See  also  Williamson  v. 
American  Bank,  185  Fed.  66. 

The  creditors  are  not  injured  under 
such  circumstances,  since  they  could 
not  hold  the  pledgee  liable  if  the  stoeji 
was  registered  in  his  name  as  pledgee. 
Rankin  v.  Fidelity  Insurance,  Trust 
&  Safe  Deposit  Co.,  189  U.  S.  242,  47 
L.  Ed.  792,  aff'g  108  Fed.  475. 

83  CaHfomia.  Welch  v.  Gillelen,  147 
Cal.  571,  82  Pac.  248;  Hurlburt  v. 
Arthur,  140  Cal.  103,  98  Am.  St.  Rep. 
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character  apply  to  and  exempt  persons  holding  unsubscribed  stock 
issued  by  the  corporation  to  them  as  collateral  security.**  And,  under 
such  a  statute,  a  person  who  holds  stock  merely  as  collateral  security 
does  not  become  liable  to  creditors  es  a  stockholder  because  he  votes 
the  stock  at  corporate  meetings.** 

Under  such  a  provision  it  has  been  held  that  a  person  who  has  taken 
a  transfer  of  .gtock  absolute  on  its  face  may  escape  liability  to  credi- 
tors by  showing  that  the  transfer  was  in  fact  as  collateral  security 
merely;  even  though  it  is  registered  in  his  name  on  the  corporate 
books  as  the  absolute  owner.**  But  it  is  generally  held  that  in  order 


17,  73  Pae.  734;  Borland  v.  Nevada 
Bank  of  San  Francisco,  99  Cal.  89,  37 
Am.  St.  Rep.  32,  33  Pac.  737 ;  La  Ha- 
bra  Oil  Co.  v.  Francis,  —  Cal.  App. 
— ,  169  Pac.  401. 

Colorado.  Adams  v.  Clark,  36  Colo. 
65,  10  Ann.  Cas.  774,  85  Pac.  642. 

Illinois.  The  provision  of  the  gen- 
eral corporation  law  of  Blinoifl  to  this 
effect  does  not  apply  to  stock  in 
banks.  Golden  v.  Cervenka,  278  Bl. 
409,  116  N.  E.  273. 

Iowa.  Tierney  v.  Ledden,  143  Iowa 
286,  21  Ann.  Cas.  105,  121  N.  W. 
1050. 

Maine.  In  re  Noyes  Bros.,  136  Fed. 
977,  construing  the  Maine  statute. 

Maryland.  Matthews  v.  Albert,  24 
Md.  527. 

Massachusetts.  First  Nat.  Bank  v. 
Hingham  Mfg.  Co.,  127  Mass.  563. 

Michigan.  May  v.  Genesee  County 
Sav.  Bank,  120  Mich.  330,  79  N.  "W. 
630. 

Missouri.  Calenial  Trust  Co.  v.  Mc- 
Millan, 188  Mo.  547,  107  Am.  St.  Eep. 
335,  87  S.  W.  933  ;  Union  Sav.  Ass  'n 
V.  Seligman,  92  Mo.  635,  1  Am.  St. 
Rep.  776,  15  S.  W.  630;  Burgess  v. 
Seligman,  107  U.  S.  20,  27  L.  Ed.  359, 
construing  the  Missouri  statute. 

New  York.  Laws  1909,  e.  10,  §2 
(Consol.  -Laws  1909,  §  2),  relating  to 
the  liabilty  of  stockholders  in  banks, 
as  amended  by  Laws  1910,  c.  126.  Me- 
Mahon  v.  Macy,  51  N.  Y.  155;  Van 
Tuyl  V.  Robin,  160  Appf  Div.  41,  145 


N.  Y.  Supp.  121,  rev'g  80  Misc.  360, 

142  N.  Y.  Supp.  535,  judgment  afE'd 
211  N.  Y.  540,  105  N.  B.  1101;  Rich- 
ards V.  Schwab,  101  Misc.  128,  "167  N. 
Y.  Supp.  535. 

Washington.  Johnstone  v.  Black, 
59  Wash.  144,  109  Pae.  367. 

84  Burgess  v.  Seligman,  107  U.  S. 
20,  27  L.  Ed.  359;  Tierney  v.  Ledden, 

143  Iowa  286,  21  Ann.  Cas.  105,  121 
N.  W.  1050;  Union  Sav.  Ass'n  v.  Se- 
ligman,  92   Mo.   635,  1   Am.   St.   Rep. 

•776,  15  S.  W.  630,  overruling 
Fisher  v.  Seligman,  75  Mo.  13;  Gria- 
wold  V.  Seligman,  72  Mo.  110. 

86  Burgess  v.  Seligman,  107  U.  S. 
20,  27  L.  Ed.  359;  Union  Sav.  Ass'n  v. 
Seligman,  92  Mo.  635,  1  Am.  St.  Eep. 
776,  15  S.  W.  630. 

86  Tierney  v.  Ledden,  143  Iowa  286, 
21  Ann.  Cas.  105,  121  N.  W.  1050;  Co- 
lonial Trust  Co.  v.  McMillan,  188  Mo. 
547,  107  Am.  St.  Rep.  335,  87  8.  W. 
633  ;  Johnstone  v.  Black,  59  Wash.  144, 
109  Pac.  367. 

In  Burgess  v.  Seligman,  107  U.  S. 
20,  27  L.  Ed.  359,  which  is  sometimes 
cited  as  supporting  this  rule,  the  court 
'quotes  from  McMaion  v.  Macy,  supra, 
and  apparently  concurs  in  the  conclu- 
sion there  reached,  but  the  books 
showed  that  the  stock  was  "held  in 
escrow"  by  the  pledgees,  and  the 
court  says  that  this  clearly  showed  an 
intent  that  the  stock  was  not  to  be 
regarded  as  their  stock,  but  that  it 
was  held  by  them  merely  as  security. 
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to  relieve  the  pledgee  from  liability  under  siach  a  provision  it  must 
appear  on  the  corporate  books  that  he  holds  the  stock  as  collateral 
security,  and  that  he  is  liable  if  he  permits  his  name  to  appear  on 
the  books  as  its  absolute  owner.*'  And  in  some  jurisdictions  this  is 
the  rule  by  express  provision  of  the  statute.** 


The  stock  was  unissued  stock  wMeh 
had  been  pledged  by  the  corporation 
to  the  defendant,  and  it  appeared  that 
the  creditor  seeking  to  charge  the 
pledgees  had  actual  notice  of  the  man- 
ner in  which  the  stock  was  held,  and 
that  he  had  derived  a  benefit  from  the 
transaction,  and  that  if  the  stock  had 
not  been  issued  to  the  defendant  it 
would  have  remained  in  the  treasury 
of-  the  corpora.tion,  and  hence  the 
plaintiff  would  have  been  no  better 
or  worse  off.  Union  Sav.  Ass'n  v. 
Seligman,  92  Mo.  635,  1  Am.  St.  Eep. 
776,  15  S.  W.  630,  grew  omt  of  practi- 
cally the  same  transaction  as  Burgess 
V.  Seligman,  ajid  the  entry  in  the 
books  was  the  same. 

In  Matthews  v.  Albert,  24  Md.  527, 
where  the  pledgee  was  held  not  to  be 
liable,  the  stock  was  issued  directly  to 
him  by  the  corporation  as  security 
for  a  loan  to  it,  and  the  fact  that  it 
was  issued  as  collateral  security  was 
indorsed  on  the  face  of  the  certificate 
by  the  president  of  the  corporation. 
It  does  not  appear  what,  if  any,  en- 
tries were  made  on  the  corporate 
books. 

In  Colonial  Trust  Co.  v.  McMillan, 
188  Mo.  547,  107  Am.  St.  Eep.  335,  87 
S.  W.  933,  which  was  an  action  at  law 
by  a  judgment  creditor  of  a  corpora- 
tion to  subject  the  amount  unpaid  on 
alleged  watered  stock  to  the  payment 
of  his  claim,  the  court  held,  on  the 
authority  of  the  Seligman  cases  and 
McMahon  v.  Macy,  and  Matthews  v. 
Albert,  supra,  that  if  the  defendant 
held  the  stock  as  collateral  security 
only,  the  fact  that  the  stock  was 
placed  in  his  name  on  the  books  of  the 
company  and  that  a  certificate  was  is- 


sued directly  to  him,  was  not  alone 
sufficient  to  characterize  him  as  a 
stockholder. 

See  also  Hurlburt  v.  Arthur,  140 
Gal.  103,  98  Am.  St.  Eep.  17,  73  Pae. 
734,  and  Adams  v.  Clark,  36  Colo.  65, 
10  Ann.  Cas.  774,  85  Pac.  642,  where 
some  of  the  foregoing  cases  are  com- 
mented upon. 

87  United  States.  McDonald  v. 
Dewey,  202  U.  S.  510,  50  L.  Ed.  1128, 
6  Ann.  Cas.  419. 

California.  Hurlburt  v.  Arthur,  140 
Cal.  103,  98  Am.  St.  Eep.  17,  73  Pae. 
734. 

Colorado.  Adams  v.  Clao-k,  36  Colo. 
65,  10  Ann.  Cas.  774,  85  Pae.  642. 

Mtchigan.  See  May  v.  Genesee 
County  Sav.  Bank,  120  Mich.  330,  79 
N.  W.  630. 

New  York.  Van  Tuyl  v.  Eobin,  160 
App.  Div.  41,  145  N.  Y.  Supp.  121, 
rev'g  80  Misc.  360,  142  N.  Y.  Supp. 
535,  judgment  aff'd  211  N.  Y.  540,  105 
N.  E.  1101,  construing  Laws  1909,  c. 
10,  §  2  (Consol.  Laws  1909,  c.  2),  re- 
lating to  the  liability  of  stockholders 
in  banks;  Richards  v.  Schwab,  101 
Misc.  128,  167  N.  Y.  Supp.  535.  The 
contrary  was  held  to  be  true  in  Mc- 
Mahon V.  Macy,  51  N.  Y.  155,  under 
§  11  of  the  General  Eailroad  Act  of 
1850  containing  substantially  the 
same  provision. 

88  Shattuck  &  Desmond  Warehouse 
Co.  v.  Gillelen,  154  Cal.  778,  99  Pae. 
348;  Hurlburt  v.  Arthur,  140  Cal.  103, 
98  Am.  St.  Eep.  17,  73  Pac.  734,  con- 
struing Civ.  Code,  §  322;  Eirst  Nat. 
Bank  v.  Hingham  Mfg.  Co.,  127  Mass. 
563.  See  also  Borland  v.  Nevada 
Bank  of  San  Francisco,  99  Cal.  89,  37 
Am.  St.  Eep.  32,  33  Pac.  737. 


7278 


Ch.  56] 


Stock  and  Stockholdees 


[§  4193 


"The  form  of  entry  in  the  books  of  the  corporation  is  deemed  im- 
portant, because  it  is  treated  as  a  statement  of  the  facts  on  which  in- 
dividual liability  depends,  made  publicly  and  authoritatively  by  the 
person  whose  name,  appears  therein. ' '  ^^  But  in  order  to  relieve  a 
pledgee  from  liability  it  is  not  essential  that  any  particular  words  be 
used  to  indicate  the  character  of  his  holding  in  making  the  entry  on 
the  corporate  books."*  "Entries  of  this  character  must  be  liberally 
construed  with  reference  to  well  understood  business  methods, ' '  '^  and 
are  sufficient  to  relieve  the  pledgee  from  liability  as  they  fairly  advise 
creditors  of  the  conditions  and  terms  upon  which  the  stock  is  held."* 

The  form  of  the  certificate  is  unimportant  and  may  be  disregarded,'' 


The  Maiae  statute  provides  that  the 
pledgee  shall  not  be  liable  "unless  he 
appears  on  the  books  of  the  coi'po 
ration  as  the  absolute  owner  of  the 
stock."  In  re  Noyes  Bros.,  136  Fed. 
977. 

89  In  re  Noyeis  Bros.,  136  Fed.  977. 

90  In  re  Noyes  Bros.,  136  Fed,  977. 

91  Marshall  Field  &  Co.  v.  Evans, 
Johnsom,  Sloarie  &  Co.,  106  Minn.  85, 
19  L.  R.  A.  (N.  S.)  249,  118  N.  W. 
55. 

92  In  re  Noyes  Bros.,  136  Fed.  977; 
Marshall  Field  &  Co.  y.  Evans,  John- 
son, Sloane.  &  Co.,  106  Minn.  85,  19 
L.  E.  A.  (N.  S.)  249,  118  N.  W.  55. 

An  entry  "Issued  for  Collateral 
Security  for  note  of  even  date  for 
$5,000.00,"  followed  by  a  statement 
as  to  the  number  of  the  certificate, 
the  number  of  shares  and  the  name 
and  address  of  the  person  to  whom 
issued,  was  held  to  be  sufficient. 
Marshall  Field  &  Co.  v.  Evans,  John- 
son, Sloane  &  Co.,  106  Minn.  85,  19  L. 
E.  A.  (N.  S.)  249,  118  N.  W.  55. 

Entries,  ' '  Note  5  years  given.  Stock 
as  collateral  due  1907,"  "Jan.  23, 
1902,  3  years  note — Due  Jan.  23, 
1905,"  and  "For  3  years — collateral 
note  given,"  have  been  held  sufficient 
to  show  that  the  stock  was  held  in 
pledge.  In  re  Noyes  Bros.,  136  Fed. 
977. 

Where  stock  certificates '  are  issued 
to,  and  the  stock  is  registered  in  the 
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name  of,  "W.  L.  Gassaway,  cashier," 
this  sufficiently  indicates  that  he 
holds  the  stock  in  a  representative 
capacity,  and  the  bank  of  which  he  is 
the  cashier  may  show  that  he  holds 
the  stock  for  it  as  pledgee,  and  that 
it  is  owned  by  a  third  person.  Wil- 
liamson V.  American  Bank,  185  Fed. 
66. 

Where  the  shares  stood  in  the  name 
of  "F.  A.  Cranston,  cashier  Old  Na- 
tional Bank,  Providence,  B.  I.,"  it  was 
held  that  both  the  bank  and  the  cash- 
ier individually  could  show  that  the 
stock  was  held  by  the  bank  as  col- 
lateral security  merely.  Frater  v. 
Old  Nat.  Bank  of  Providence,  Rhode 
Island,  101  Fed.  391,  afE'g  86  Fed. 
1006. 

"Held  in  escrow"  is  sufficient 
where  unsubscribed  stock  is  issued  by 
the  corporation  as  collateral  security. 
Burgess  v.  Seligman,  107  XT.  S.  20, 
27  L.  Ed.  359;  Union  Sav.  Ass'n  v. 
Seligman,  92  Mo.  635,  1  Am.  St.  Rep. 
776,  15  S.  W.  630. 

See  also  Borland  v.  Nevada  Bank 
of  San  Francisco,  99  Cal.  89,  37  Am. 
St.  Rep.  32,  33  Pac.  737,  where  the 
stock  was  registered  in  the  name  of  a 
third  person  "as  trustee." 

93  In  re  Noyes  Bros.,  136  Fed.  977; 
Welch  V.  Gillelen,  147  Cal.  571,  82 
Pac.  248;  May  v.  Genesee  County  Sav. 
Bank,  120  Mich.  330,  79  N.  W.  630. 
See  also  Colonial  Trust  Co.  v.  McMil- 
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since  "the  creditor  will  not  be  presumed  to  rely  upon  papers  of  which, 
as  a  whole,  he  cannot  possibly  have  knowledge. "  '* 

Of  course,  to  render  the  pledgee  liable  on  the  ground  that  his  name 
appears  on  the  corporate  books  as  the  absolute  owner,  i,t  must  ap- 
pear that  the  entry  was  made  in  thait  manner  with  his  knowledge  and 
consent,  unless,  after  acquiring  knowledge  of  the  facts,  he  expressly 
or  impliedly  ratifies  the  unauthorized  acts  of  the  corporate  oflBcers 
in  making  it.^® 

§  4194.  —  Assignees  in  insolvency  or  bankruptcy.  An  assignee  for 
the  benefit  of  creditors  is  not  bound  to  accept  stock  of  an  insolvent 
corporation,  which  has  ceased  to  do  business,  though  included  in  the 
property  assigned,  but,  on  the  contrary,  is  bound  to  refuse  to. accept 
it,  and  hence  he  does  not  become  a  stockholder  by  virtue  of  such  an 
assignment  and  is  not  subject  to  liability  as  such.'^  Nor  are  assignees 
in  bankruptcy  or  insolvency  of  an  insolvent  stockholder  personally 
liable,  as  stockholders,  either  at  law  or  for  contribution  in  equity,  to 
creditors  of  the  corporation,  although  they  may  have  attended  meet- 
ings of  the  corporation,  and  acted  as  stockholders. '^ 

The  effect  of  a  discharge  in  bankruptcy  or  insolvency  of  an  in- 
solvent stockholder  on  his  liability,  and  the  right  to  prove  a  claim 
therefor  against  his  estate  will  be  considered  in  a  subsequent  section.** 

§4195.  — Estates  of  deceased  stockholders;  distributees.    If  the 

individual  liability  of  stockholders  for  corporate  debts  is  contractual 
in  its  nature,  it  will  survive  the  death  of  a  stockholder  and  may  be 
enforced  against  his  estate,'®  unless  the  statute  creating  it  provides  a 

Ian,  188  Mo.   547,   107  Am.  St.   Bep.  95  See  §4184,  supra. 

335,  87  S.  ■^.  933.  96  Graham   v.    Piatt,    28    Colo.   421, 

In  Burgess  v.  Seligman,  107  TJ.  S.  65  Pae.  30;  Hill  v.  (Jraham,  11  Colo. 

20,  and  Union  Sav.  Ass'n  v.  Seligman,  App.  536,  53  Pae.  1060. 

92    Mo.    635,    1    Am.    St.    Rep.    776,  97  American  File  Co.  v.  Garrett,  110 

15  S.  W.  630,  the  pledgee  was  held  U.  S.  288,  28  L.  Ed.  149;  Gray  v.  Cof- 

not  to  be  liable,  although  the  certifi-  fin,  9  Cush.   (Mass.)   192. 

cate  was  absolute  on  its  face.  98  See  §  4264,  infra. 

94  In  re  Noyes  Bros.,  136  Fed.  977.  99  United  States.    Matteson  v.  Dent, 

"The    certificate    is    no    notice    to  176  U.  S.  521,  44  L.  Ed.  571,  afE'g  73 

creditors  of  the  bank.     It  is  the  rec-  Minn.  170,  75  N.  W.  1041;  Bundy  v. 

ord  of  stockholders  kept  in  the  bank,  Cocke,  128  IT.  S.  185,  32  L.  Ed.  397; 

upon  which  depositors  and  other  cred-  Richmond  v.  Irons,  121  TJ.   S.   27,  30 

iters  rely.     A  transfer  absolute  on  its  L.  Ed.  864;   Schwartz  v.  Loftus,  216 

face  may  always  be  shown  to  be  an  Fed.  320;  Rankin  v.  Miller,  207  Fed. 

assignment    as    collateral    security."  602;    Spargo    v.    Converse,    191    Fed. 

May   V.   Genesee   County   Sav.   Bank,  823,  aff'g  184  Fed.  324;  Earle  T.  Rog- 

120  Mich.  330,  79  N.  W.  630.  ers,  105  Fed.  208;  Tourtelot  v.  Finke, 
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special  and  exclusive  remedy  for  its  enforcement  of  such  a  character 


87  Ped.  840;  Baker  v.  Beaeh,  85  Fed. 
836;  Zimmerman  V.  Carpenter,  84  Fed. 
747;  Wittere  v.  Sowles,  32  Fed.  771; 
Irons  V.  Manufacturers  Nat.  Bank,  21 
Fed.  197. 

Callfomia.  Lininger  v.  Botsford, 
32  Cal.  App.  386,  163  Pae.  63;  Miller 
&  Lux  V.  Katz,  10  Cal.  App.  576,  102 
Pac.  946 ;  Lanigan  v.  North,  69  Ark. 
62,  63  S.  W.  62  (California  statute). 

Oonnecticut.  Davis  v.  Weed,  44 
Conn.  569. 

nilnois.  Mortimer  v.  Potter,  213 
111.  178,  72  N.  E.  817,  afE'g  114  111. 
App.  422. 

Kansas.  Douglass  y.  Loftus,  85 
Kan.  720,  L.  E.  A.  1915  B  797,  Ann. 
Cas.  1913  A  378,  119  Pae.  74;  Me- 
chanics' Sav.  Bank  v.  Fidelity  Insur- 
ance, Trust  &  Safe-Deposit  Co.,  87 
Fed.  113  (under  Kansas  statute). 

Maine.  Johnson  v.  Libby,  111  Me. 
204,  Ann.  Cas.  1916  C  681,  88  Atl.  647. 

Massachusetts.  Grew  v.  Breed,  10 
Mete.  569. 

Michigan.  In  re  Warren's  Estate, 
52  Mich.  S57,  18  N.  W.  356. 

Minnesota.  Neff  v.  Lamm,  99 
Minn.  115, 108  N.  W.  849;  Willoughby 
V.  St.  Paul  German  Ins.  Co.,  80  Minn. 
432,  83  N.  W.  377;  Markell  v.  Bay, 
75  Minn.  138,  77  N.  W.  788;  Nolan  v. 
Hazen,  44  Minn.  478,  47  N.  W.  155. 

Missouri.  Marks  v.  Hardy,  86  Mo. 
232;  Manville  v.  Edgar,  8  Mo.  App. 
324. 

New  York.  Cochran  v.  Wiechers, 
119  N.  Y.  399,  7  L.  B.  A.  553,  23  N.  E. 
803;  Chase  v.  Lord,  77  N.  Y.  1;  Bailey 
V.  Hollister,  26  N.  Y.  112;  Mahoney  v. 
Bemhard,  27  Misc.  339,  58  N.  Y.  Supp. 
748,  aff'd  45  App.  Div.  499,  63  N.  Y. 
Supp.  642,  169  N.  ,Y.  589,  62  N.  B. 
1097;  Diven  v.  Duncan,  41  Barb.  520. 

Rhode  Island.  New  England  Com- 
mercial Bank  v.  Newport  Steam  Fac- 
tory, 6  R.  I.  154,  75  Am.  Dec.  688. 

Vermont.  Barton  Nat.  Bank  v.  At- 
kins, 72  Vt.  33,  47  Atl.  176. 


Wisconsin.  Gager  v.  Paul,  111  Wis. 
638,  87  N.  W.  875;  Gianella  v.  Bige- 
low,  96  Wis.  185,  71  N.  W.  IIL 

Wyoming.  In  re  Beard's  Estate,  7 
Wyo.  104,  38  L.  E.  A.  860,  75  Am.  St. 
Eep.  882,  50  Pae.  226. 

The  conditional  liability  of  a  de- 
ceased stockholder  of  a  national  bank 
attaches  to  his  estate  in  the  hands  of 
his  executors,  and  becomes  a  charge 
or  lien  thereon  from  the  date  when 
the  bank  suspends  and  is  declared  in- 
solvent, if  not  from  the  time  of  the 
qualification  of  the  executors.  This 
charge  or  lien,  in  the  absence  of  su- 
perior countervailing  rights  or  equi- 
ties, is  to  be  regarded  and  enforced 
equally  as  the  individual  responsibil- 
ity of  living  stockholders.  Eankin  v. 
Miller,  207  Fed.  602.      , 

The  estate  in  the  hands  of  the  ex- 
ecutors or  trustees  of  a  deceased 
stockholder  is  liable  to  the  same  ex- 
tent that  the  deceased  would  have 
been.  Zimmerman  v.  'Carpenter,  84 
Fed.  747;  Mortimer  v.  Potter,  213  111. 
178,  72  N.  E.  817,  aff'g  114  111.  App. 
422. 

Under  the  Minnesota  statute  mak' 
ing  it  the  duty  of  thei  assignee  or  re- 
ceiver of  a  corporation  to  institute 
and  maintain  an  action  or  actions 
against  stockholders  who  fail  to  pay 
assessments  on  their  stock,  a  receiver 
may  collect  an  assessment  on  the  stock 
of  a  deceased  stockholder  by  filing 
a  claim  against  his  estate  in  the  pro- 
bate court.  Such  a  proceeding  is  an 
action  within  the  meaning  of  the  stat- 
ute. Neff  V.  Lamm,  99  Minn.  115,  108 
N.  W.  849. 

As  to  enforcing  liability  against  the 
estate  of  a  deceased  partner,  where 
stock  was  owned  by  the  partnership, 
see  Barton  Nat.  Bank  v.  Atkins,  72 
Vt.  33,  47  Atl.  176. 

As  to  whether  the  liability  is  con- 
tractual or  penal,  see  §  4176,  supra. 

As  to  the  personal  liability  of  the 
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that  it  cannot  be  availed  of  against  the  estate.^  And  this  is  true 
although  the  executor  or  administrator  never  had  actual,  physical 
possession  of  the  stock,^  and  though  it  has  never  been  registered  in  his 
name  on  the  books  of  the  corporation.' 

If  the  liability  is  penal  it  does  not  survive,  and  cannot  be  enforced 
against  a  stockholder's  estate  after  his  death.*  Nor  will  the  estate  be 
liable  as  a  stockholder  if  executors  invest  in  the  stock  of  a  corporation 
without  authority,®  nor  where  the  stock  has  been  transferred  by  the 
executors  and  the  transfer  duly  registered.  A  transfer  upon  the  cor- 
porate books  of  stock  belonging  to  the  estate  by  executors  to  them- 
selves as  trustees  is  not  void,  but  merely  voidable,  even  though  the 
trustees  have 'no  authority  to  hold  stock  of  the  kind  in  question.  Such 
a  transfer  passes  the  title,  and  hence,  until  it  is  set  aside,  neither  the 
estate  of  the  decedent  nor  those  to  whom  it  has  been  distributed  can 
be  held  liable  in  respect  to  the  stock  so  transferred.* 

If  the  liability  survives,  it  may  be  enforced  against  the  heirs,  dev- 
isees or  legatees  of  a  deceased  stockholder  to  the  extent  of  the  prop- 
erty inherited  by  or  devised  to  them  and  received  by  them  from  the 
estate,'  after  the  property  of  the  estate  in  the  hands  of  the  executor 


execut6r  or  administrator,  see  §§  4191, 
4192,  supra. 

As  to  the  applicability  of  the  stat- 
utes of  nonclaim,  see  §§  4241,  4242, 
infra. 

1  See  §  4217,  infra, 

2  Miller  &  Lux  v.  Katz,  10  Cal.  App. 
576,  102  Pac.  946. 

SGianella  v.  Bigelow,  96  Wis.  185, 
71  N.  W.  111. 

4  Mitchell  V.  Hotehkiss,  48  Conn.  9, 
40  Am.  Eep.  146;  Diversey  v.  Smith, 
103  111.  378,  42  Am.  Eep.  14;  Moies  v. 
Sprague,  9  E.  I.  541. 

As  to  whether  the  liability  is  con- 
tractual or  penal,  see  §  4176,  supra. 

6  Golden  v.  Cervenka,  278  111.  409, 
116  N.  E.  273;  Diven  v.  Lee,  36  N. 
Y.  302. 

6  Williams  v.  Cobb,  242  U.  S.  307, 
61  L.  Ed.  325,  aff'g  219  Fed.  663. 

7  United  States.  Matteson  v.  Dent, 
176  U.  S.  521,  44  L.  Ed,  571,  aff'g  73 
Minn.  170,  75  N.  W.  1041;  Bundy  v. 
Cocke,  128  XJ.  S.  185,  32  L.  Ed.  397; 
Rankin  v.  Herod,  140  Fed.  661;  Ean- 
kin  V.  Big  Eapids,  133  Fed.  670;  Hale 


V.  Cofan,  120  Fed.  470,  aff'g  114  Fed. 
567.  But  see  Eankin  v.  Miller,  207 
Fed.  602. 

Illinois.  Mortimer  v.  Potter,  213 
m.  178,  72  N.  E.  817,  aff'g  114  HI. 
'App.  422. 

Kansas.  Douglas^  t.  Loftus,  85 
Kan.  720,  L.  E.  A.  1915  B  797,  Ann. 
Cas.  1913  A  378,  119  Pac.  74. 

Maine.  Johnson  v.  Libby,  111  Me. 
204,  Ann.  Cas.  1916  C  681,  88  Atl.  647. 

Minnesota.  Willoughby  v.  St.  Paul 
German  Ins.  Co.,  80  Minn.  432,  83  N 
W.  377;  Markell  v.  Eay,  75  Minn.  138, 
77  N.  W.  788;  Dent  v.  Matteson,  73 
Minn.  170,  75  N.  W.  1041,  aff'd  176 
U.  S.  521,  44  L.  Ed.  571;  Dent  v.  Mat- 
teson,  70   Minn.    519,   73   N.  W.   416. 

Nebraska.  Brinkworth  v.  Hazlett, 
64  Neb.  592,  90  N.  W.  537. 

New  York.  Eichards  v.  Gill,  138 
App.  Div.  75,  122  N.  Y.  Supp.  620. 

Vermont.  Barton  Nat.  Bank  v.  At- 
kins, 72  Vt.  83,  47  Atl.  176. 

"Creditors  have  a  prior  right  of 
satisfaction,  and  if  the  estates  of  such 
deceased   stockholders  haye   been   re- 
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or  administrator  has  been  exhausted.*  But  a  legatee,  devisee  or  heir 
cannot  be  held  liable  in  respect  to  stock  purchased  by  the  executor  or 
admini^ratoT  unless  the  estate  is  liable.^  A  legatee  of  stock,  who 
does  not  renounce  the  legacy,  but  who  receives  and  accepts  the  stock 
on  distribution  of  the  estate,  is  to  be  regarded  as  the  owner  thereof 
from  the  date  of  the  death  of  his  testator,  and  hence  is  liable  as  such 
for  his  proportion  of  the  corporate  debts  contracted  after  the  testator's 
death,  but  before  distribution  of  the  estate.^"  One  who  holds  stock  as 
life  tenant  under  the  will  of  the  original  subscriber  is  liable  where 
it  has  been  transferred  to  him  by  the  executors  of  the  estate.^^ 

The  liability  of  the  testator  as  a  stockholder  must  be  established 
before  such  liability  can  be  enforced  against  his  estate,^^  or  his  heir 
or  devisee, ^^  and  this  can  be  done  only  in  a  suit  to  which  his  personal 
representative  is  a  party. ^*    A  judgment  establishing  such  liability  in 


eeived  by  heirs  at  law  or  legatees,  the 
assets  may  be  follorwed  into  whoso- 
ever hands  they  come."  Barton  Nat. 
Bank  v.  Atkins,  72  Vt.  33,  47  Atl. 
176. 

The  commencement  of  a  creditor's 
suit  to  enforce  the  statutory  liability 
of  stockholders  in  an  insolvent  corr- 
poration  is  not  equivalent  to  the  al- 
lowance or  establishment  of  a  claim 
against  the  heirs  or  devisees  of  a  de- 
ceased stockholder  within  the  mean- 
ing of  a  statute  requiring  actions  to 
charge  heirs  or  devisees  on  a  claim 
against  the  decedent  to  be  commenced 
within  "one  year  from  the  time  the 
claim  is  allowed  or  established. ' '  Mar- 
kell  V.  Bay,  75  Minn.  138,  77  N.  W. 
788. 

The  widow  and  heirs  of  a  sharehold- 
QT  in  a  national  bank,  to  whom  the 
probate  court  allots  the  shares  of  stock 
in  indivisiom,  in  proportion  to  their 
interests  in  the  estate,  but  who  let  the 
stock  stand  in  the  name  of  the  de- 
ceased without  any  notice  of  their 
title  to  it,  are  liable  to  assessment  as 
stockholders  on  the  insolvency  of  the 
corporation.  Matteson  v.  Dent,  176 
U.  S.  521,  44  L.  Ed.  571,  aff'g  73  Minn. 
170,  75  N.  "W.  1041. 

The  proper  and  complete  remedy  of 
a  receiver  of  a  national  bank  to  en- 
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force  such  a  liability  is  in  a  court  of 
equity,  where,  only,  ample  and  com- 
plete justice  can  be  done  to  all  par- 
ties interested.  Mortimer  v.  Potter, 
213  ni.  178,  72  N.  E.  817,  aS'g  114 
111.  App.  422. 

A  bill  for  this  purpose  should  be 
filed  vsrithin  a  reasonable  time  after 
the  claim  has  matured,  and  unreason- 
able delay  will  constitute  laches 
which  will  bar  the  suit.  Kankin  v. 
Big  Eapids,  133  Fed.  670. 

8  Witters    v.    Sowles,    32   Fed.    767. 

9  Williams  v.  Cobb,  242  V.  S.  307, 
61  L.  Ed.  325,  afC'g  219  Fed.  663. 

10  Western  Pae.  E.  Co.  v.  Grodfrey, 
166  Cal.  346,  Ann.  Cas.  1915  B  825, 
136  Pac.  284. 

11  Alexander  v.  Dover,  —  Ga.  App. 
— ,  95  8.  E.  756. 

12  Schwartz  v.  Loftus,  216  Fed.  320. 

13  Richards  v.  Gill,  138  N.  T.  App. 
Div.  75,  122  N.  Y.  Supp.  620. 

In  Nebraska  the  claim  must  have 
been  allowed  or  established  against 
the  estate  before  it  can  be  enforced 
against  an  heir  or  devisee.  Brink- 
worth  v.  Hazlett,  64  Neb.  592,  90  N. 
W.  537. 

14  Sehwai'tz  v.  Loftus,  216  Fed.  320. 
See  also  Brinkworth  v.  Hazlett,  64 
Neb.  592,  90  N.  W.  537. 
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a  suit  against  the  executrix  of  the  testator  as  such  does  not  bind  her 
individually  in  an  action  subsequently  brought  to  charge  her  as 
devisee.^*  • 

Heirs  and  devisees  are  not  necessary  parties  to  enforce  the  lia.bility 
against  the  estate,^*  nor  are  they  proper  parties  to  a  suit  in  equity 
to  enforce  the  liability  of  all  of  the  stockholders,  vyhere  there  has 
been  no  distribution.^'' 

The  pendency  of  probate  proceedings  does  not  prevent  the  mainte- 
nance of  such  an  action  in  a  court  of  general  jurisdiction.^* 

§4196.  — Effect  of  transfers  of  stock — In  general.  There  has 
been  much  difficulty  in  construing  charter,  statutory  and  constitu- 
tional provisions  for  the  purpose  of.  determining  the  effect  of 
transfers  of  stock  upon  the  individual  liability  of  stockholders,  and  the 
decisions  on  the  question  are  conflicting.  Under  provisions  simply 
making  "the  stockholders"  of  a  corporation  liable  for  its  debts,  some 
of  the  courts  have  held  that  individual  liability  for  a  debt  attaches 
to  those  persons,  and  tg  those  persons  only,  who  vi^ere  stockholders 
at  the  time  the  debt  was  contracted, — that  persons  who  have  become 
stockholders  since  the  debt  was  contracted  are  not  liable,  and  that 
persons  who  were  stockholders  at  the  time  it  wbs  contracted  are  not 
relieved  from  liability  by  the  fact  that  they  have  since  transferred 
their  stock,  and  ceased  to  be  stockholders.^^  In  an  Indiana  case,  in 
which  this  construction  was  adopted,  it  was  said:  "The  holder  of 
stock  in  the  corporation  has  a  voice  in  conducting  the  affairs  of  the 

IB  Richards  v.  Gill,  138  N.  T.  App.  liable  for  debts  contracted  before 
Div.  75,  122  N.  Y.  Supp.  620.  they  became  such.    Miirphy  v.  Wheat- 

16  Miller   &  Lux   v.   Katz,    10   Gal.      ley,  102  Md.  501,  63  AtL  62. 

App.    576,    102    Pae.    946.     See  also          Michigan.   See  Macomber  v.  Wright, 

§4228,  infra.  108  Mich.  109,  65  N.  W.  610;  Voight 

17  See  §4228,  infra.  v.   Dregge,   97   Mich.   322,   56  N.   W. 
ISMiUer   &   Lux   v.   Katz,   10  Cal.      557. 

App.  576,  102  Pac.  946.  New  Hampshire.    Chesley  v.  Pierce, 

19  Indiana.     Eeeder  v.  Maranda,  66  32  N.  H.  388. 

Ind.  485;  Williams  v.  Hanna,  40  Ind.  New  York.     Phillips  v.  Therasson, 

535.                                        '  11  Hun  141;   Young  v.  New  York  & 

Maryland.      Weber    v.    Fiekey,    47  L.  Steamship   Co.,  10   Abb.  Pr.   229; 

Md.   196;   Emmert   v.   Smith,  40  Md.  Tracy  v.  Yates;  18  Barl).  152;   Moss 

123;    Norris    v.    Wrenschall,    34    Md.  v.  MeCullough,  7  Barb.   279;   Harger 

492;   Norris  v.  Johnson,  34  Md.  485.  v. '  MeCullough,   2  Den.   119;   Moss  v. 

The  extejit   of  the  liability  is  meas-  Oakley,  2  Hill  265;  Judson  v.  Rossie 

ured  by  the  amount  of  stock  held  by  GaWa  Co.,  9  Paige  598,  38  Am.  Dec. 

the  stockTiolders  when  the  debts  are  56,9.    But  see  MeCullough  v.  Moss,  5 

contracted^  and  stockholders  are  not  Den.  567.                           , 
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corporation,  so  far,  at  least,  as  the  selection  of  its  officers  is  concerned, 
and  has  the  means  of  knowing  the  situation  of  its  affairs  and  business, 
and  he  should  not  be  permitted  to  avoid  his  liability  for  the  debts  of 
the  corporation  by  transferring  his  stock  to  another  person.  On  t)ie 
other  haxid,  the  purchaser  of  stock  who  has  previously  had  no  connec- 
tion with  the  corporation,  has  not  the  means  of  knowing  very  defi- 
nitely the  amount  of  debts  owed  by  the  corporation.  He  may  know 
the  market  value  of  the  stock,  but  this  furnishes  no  very  safe  criterion 
by  which  to  determine  the  amount  of  indebtedness.  The  creditor, 
if  he  looks  to  the  individual  liability  of  the  stockholders  at  all,  looks 
to  those  who  are  stockholders  at  the  time  he  lends  his  credit,  and  to 
those  he  should  be  content  to  look  for  the  collection  of  his  debt."*" 
And  in  a  New  York  case  it  was  said,  as  the  reason  for  this  construc- 
tion: "A  man  who  purchases  stock,  and  comes  into  a  corporation 
after  it  has  been  engaged  in  business,  may  often  be  deceived  in  re- 
lation to  the  number  and  magnitude  of  its  debts.  But  while  he  is  a 
stockholder,  he  can  know  something  about  the  extent  of  obligation 
contracted  by  "the  company,  and  is  not  wholly  without  the  means  of 
exerting  an  influence  over  those  who  manage  its  concerns.  And  as 
to  those  who  may  deal  with  the  corporation,  they  bestow  their  labor, 
or  part  with  their  property  on  the  credit  of  those  who  are  known 
to  be  stockholders. "  *^ 

In  some  jurisdictions  all  those  who  are.  stockholders  at  .the  tiine 
when  the  action  or  proceeding  to  enforce  the  liability  is  commenced 
are  liable,  even  though  the  debts  sought  to  be  enforced  against  them 
were  contracted  before  they  became  stockholders.'^*  And  under  some 
statutes  the  liability  has  been  held  to  be  confined  to  those  who  are 

Tennessee.     See   Jackson   v.   Meek,  held  that  those  who  were  stockholders 

87  Tenn.   69,   10  Am.  St.  Eep.  620,  9  at  the   time   of   the   default   were   li- 

S.  W.  225.  able   regardless   of   whether   they   ac- 

20  Williams  v.  Hanna,  40  Ind.  535.  quired  their  stock  before  or  after  the 

21  Moss  V.  Oakley,  2  HiU  (N.  Y.)  contracts,  debts  and  engagements 
265.  upon  which  the  corporation  defaulted 

22Bartlett   v.   Stephens,   137   Minn.  were  entered  into.    Flynn  v.  American 

213,  163  N.  W.  288;  First  Nat.  Bank  Banking  &  Trust  Co.,  104  Me.  141,  19 

of  Winona  v.   Winona   Plow   Co.,  58  L.  E.  A.  (N.  S.)  428,  129  Am.  St.  Eep. 

Minn.    167,   59   N.    W.   997;    Olson   v.  378,  69  Atl.  771. 

Cook,   57   Minn.   552,   59   N.   W.   635;  In   Chatham  Bank  v.  Brobston,  99 

GethaJd    v.    Eastman    &    Gibson,    7  Ga.   801,  27  S.  E.   790,  and  Brobston 


Minn.  <e?;    Barton   Nat.   Bank  v.  At-  v.  Downing,  95  Ga.  505,  22  S.  E.  277, 

kins    72  Vt.  33    47  Atl.  176;  Dauchy  it  was  held  that  the  liability  of  stock- 

V.  Brown    24  Vt.  197.  holders  of  a.  bank  organized  under  a 

tTT.der     a     special     charter     merely  special  charter  extended  to  debts  cre- 

aiaking  the  stockholders  liable,  it  was  ated  before  they  acquired  the  stock. 
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stockholders  at  that  time,  and  not  to  extend  to  persons  who  have 
previously  transferred  their  shares  although  they  were  stockholders 
when  the  debt  was  contracted.*' 

In  some  pf  the  states,  charter  or  statutory  provisions  that  "aU" 
the  members  or  stockholders  of  a  corporation  shall  be  individually 
liable  for  its  debts  have  been  construed  as  rendering  liable  aU  who 
Were  stockholders  or  members  when  the  debt  was  contracted,  al- 
though they  may  have  since  transferred  their  stock,  and  also  all  who 
are  stockholders  or  members  when  an  action  is  commenced  to  enforce 
the  liability,  although  they  may  not  have  been  members  when  the  debt 
was  contracted;  and  in  other  states  the  courts  have  so  construed 
statutes  or  charters  not  using  the  word  "all,"  but  simply  making 
stockholders  or  members  liable.**    Where  this  construction  has  been 


23  Middleton  Bank  v.  Magill,  5  Conn. 
28 ;  Cleveland  v.  Burnham,  55  Wis. 
598,  .13  N.  "W.  677,  680.  Compare 
Deming  v.  Bull,  10  Conn.  409. 

This  was  held  to  be  true  under 
Maine  St.  1836,  o.  200,  which  was  af- 
terwards repealed.  Longley  v.  Little, 
26  Me.  162. 

A  charter 'provision  that  "the  in- 
dividual property  of  the  stockholders 
at  the  time  of  suits  shall  be  liable  for 
the  ultimate  payment  of  the  debts  of 
the  company  in  proportion  to  the 
amount  of  stock  owned  by  each 
stockholder ' '  renders  liable  only  the 
individual  property  of  those  who  are 
stockholders  at  the  time  that  suits 
are  brought  against  the  company  by 
its  creditors,  and  stockholders  who 
have  transferred  their  stock  prior  to 
the  filing  of  such  suits  are  not  liable. 
Wheatley  v.  Glover,  125  Ga.  710,  54 
S.  E.  626. 

Under  a  constitutional  provision 
that  in  all  cases  each  stockholder  of  a 
corporation  shall  be  individually  liable 
in  a  certain  amount  for  its  debts,  and 
a  statutory  provision  that,  if  any  ex- 
ecution shall  have  been  issued  against 
the  property  and  effects  of  a  corpora- 
tion, and  if  there  cannot  be  forund 
property  whereon  to  levy  the  same, 
then  it  may  be  issued,  on  motion, 
against    any    of    the    stockholders    to 


the  extent  of  their  liability,  it  has 
been  held  that  the  liability  attached 
to  tl;ose  who  were  stockholders  at  the 
time  the  execution  was  issued,  and 
not  to  those  who  had'  in  good  faith 
transferred  their  stock,  although  they, 
were  stockholders  when  the  debt  was 
contracted.  Van  Demark  v.  Barons, 
52  Kan.  779,  35  Pac.  798;  Ehode 
Island  Mortgage  &  Trust  Co.  v. 
Moulton,  82  Fed.  979  (Kansas  stat- 
ute); Miller  v.  Great  Eepublic  Ins. 
Co.,  50  Mo.  55;  McClaren  v.  Franeis- 
cus,  43  Mo.  452;  Bagley  v.  Tyler,  43 
Mo.  App.  195;  Simmons  v.  Dent,  16 
Mo.  App.  288. 

In  Skrainka  v.  Allen,  76  Mo.  384, 
Tev  'g  7  Mo.  App.  434,  it  was  held  that 
the  liability  of  a  stockholder  was 
measured  by  the  number  of  shares 
held  by  him  at  the  time  of  the  re- 
turn of  the  execution  against  the  cor- 
poration unsatisfied,  and  not  by  the 
number  held  by  him  at  the  time  of 
the  motion  for  execution  against  him. 

In  Brown  v.  Trail,  89  Fed.  641,  it 
was  held  that  under  the  Kansas  stat- 
ute the  liability  attaches  to  all  those 
who  are  stockholders  when  the  ex- 
ecution against  the  corporation  is  re- 
turned nulla  bona. 

21  Illinois.  Sprague  v.  National 
Bank  of  America,  172  HI.  149,  42  L. 
E.  A.  606,  64  Am.  St.  Eep.  17,  50  N. 
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given,  a  person  is  not  liable  for  debts  contracted  before  he  became  a 
stockholder,  if  he  has  ceased  to  be  a  stockholder  before  commencement 
of  the  action  to  enforce  the  liability.''^ 

Stockholders  have  been  held  not  to  be  liable  in  respect  to  debts  or 
liabilities  contracted  or  accruing  before  they  became  such  under  pro- 
visions making  each  stockholder  liable  for  all  the  corporate  liabilities 
accruing  while  he  remains  a  stockholder,^®  or  for  a  proportionate 
amount  of  all  the  corporate  debts  and  liabilities  contracted  or  in- 
curred during  the  time  he  was  a  stockholder.^'    And  it  has  been  held 


E.  19;  Root  V.  Sinnock,  120  HI.  350, 
60,  Am.  Kep.  558,  11  N.  E.  339. 

Massachusetts.  Holyoke  Bank  v. 
Burnham,  11  Cush.  183;  Johnson  v. 
Somerville   Dyeing    &   Bleaching   Co., 

15  Gray   216;    Curtis   v.    Harlow,    12 
Mete.  3.     Compare  Leland  v.  Marsh, 

16  Mass.  389,  and  Bond  v.  Appleton, 
8  Mass.  472,  5  Am.  Dec.  111. 

New  York.  Freeland  v.  McCullough, 
1  Den.  414,  43  Am.  Dec.  685.  But  see 
the  cases  in  note  19,  supra. 

OMO.  Poston  V.  Hull,  75  Ohio  St. 
502,  80  N.  -E.  11;  Wick  Nat.  Bank  v. 
Dnion  Nat.  Bank,  62  Ohio  St.  446,  78 
Am.  St.  Eep.  734,  57  N.  E.  320 ;  Peter 
V.  Union  Mfg.  Co.,  56  Ohio  St.  181, 
46  N.  E.  894;  Boice  v.  Hodge,  51  Ohio 
St.  236,  46  Am.  St.  Eep.  569,  37  N. 
E.  265;  Eailroad'Co.  v.  Smith,  48 
Ohio  St.  219,  31  N.  E.  743;  Barrick 
V.  GifEord,  47  Ohio  St.  180,  21  Am. 
St.  Eep.  798,  24  N.  E.  259;  Harpold 
V.  Stobart,  46  Ohio  St.  397,  15  Am.  St. 
Eep.  618,  21  N.  E.  637;  Mason  v.  Alex- 
ander, 44  Ohio  St.  318,  7  N.  E.  435; 
Bonewitz  v.  Van  Wert  County  Bank, 
41  Ohio  St.  78;  Wheeler  v.  Paurot,  37 
Ohio  St.  26;  Brown  v.  Hitchcock,  36 
Ohio  St.  667;  Wehrman  v.  Eeakirt,  1 
Cine.  E.  230. 

Bhode  Island.  Sayles  v.  Bates,  15 
E.  I.  342,  5  Atl.  497. 

"The  liability  of  stockholders  in 
favor  of  a  creditor  attaches  at  the 
time  the  debt  of  the  corporation  at- 
taches, and  is  not  necessarily  dis- 
charged by  a  transfer  of  the  stock, 
but  the  assignee  of  the  stock  is  held 


to  indemnify  the  assignor  on  account 
oi  such  liability.  And,  in  a  suit  by 
creditors,  the  then  existing  stockhold- 
er,s  are  severally  chargeable  with  the 
payment  of  such  liability.  If,  by  rea- 
son of  insolvency,  the  amount  due 
from  any  stockholder  who  has  re- 
ceived his  stock  by  assignment  is  not 
collectible,  the  assignors  of  his  stock 
up  to  the  time  the  liability  attached 
may  be  charged  with  the  deficiency." 
Boston  v.  Hull, '75  Ohio  St.  502,  80 
N.  E.  11. 

"The  rule  that  the  owners  of  stock 
who  are  such  at  the  time  of  the  com- 
mencement of  the  suit  to  enforce  lia- 
bility are  liable  for  the  debts  of  the 
corporation  is  not  varied  in  favor  of 
a  particular  stockholder  by  the  fact 
that  his  stock  may  have  been  issued 
to  him  by  the  company  after  the  cre- 
ation of  the  debts."  Poston  v.  Hull, 
75  Ohio  St.  502,  80  N.  E.  11. 

25  Holyoke  Bank  v.  Burnham,  11 
Cush.  (Mass.)  183;  Sayles  v.  Bates,  15 
E.  I.  342,  5  Atl.  497. 

26  Golden  v.  Cervenka,  278  111.  409, 
116  N.  E.  273,  distinguishing  Thebus 
V.  Smiley,  110  HI.  316,  and  Eoot  v. 
Sinnock,  120  111.  350,  60  Am.  Eep.  558, 
11  N.  E.  339,  on  the  ground  that  in 
those  cases  a  special  charter  made  the 
stockholders  liable  to  the  amount  of 
their  stock  for  all  the  debts  of  the 
corporation. 

aVDanielson  v.  Yoakum,  116  Cal. 
^82,  48  Pac.  322;  Larrabee  v.  Bald- 
win, 35  Cal.  155.  See  also  Bidwell  v. 
Eabcock,  87  Cal.  29,  25  Pac.  752. 
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that  imder  a  provision  making  stockholders  liable  "for  all  liabilities 
accruing  while  they  are  such  stockholders,"  a  stockholder  remains 
liable  for  a  debt  so  accruing  although  he  has  transferred  his  shares, 
although  the  statute  further  provides  that  the  transferee  of  stock 
"shall,  in  proportion  to  his  shares,  succeed  to  all  the  rights  and. 
liabilities  of  the  prior  holder"  thereof.** 

Provisions  imposing  liability  upon  the  stockholders  of  a  bank  which 
refuses  or  neglects  to  pay  its  bills  on  demand,^  or  which  fails  to  pay 
over,  on-  demand,  public  funds  deposited  therein,^"  have  been  held  to 
impose  liability  only  upon  those  persons  who  were  stockholders  at 
the  time  of  the  default.  And  a  provision  imposing  liability  on  the 
stockholders  of  every  bank  for  the  benefit  of  its  depositors  has  been 
held  to  render  liable  those  who  are  stockholders  when  the  bank  sus- 
pends payment,  without  regard  to  when  the  deposits  were  made.^^ 

It  has  been  held  that  a  person  cannot  escape  a  liability  imposed  upon 
persons  who  organize  a  corporation  and  transact  business  in  its  name 
before  the  minimum  capital  stock  is  subscribed  by  transferring  his 
stock,  and  that  one  who  purchases  stock  from  a  person  who  has  assisted 
in  violating  the  statute  is  not  liable  for  the  penalty  thereby  imposed 
in  order  to  satisfy  debts  contracted  in  the  name  of  the  corporation 
either  prior  or  subsequently  to  the  purchase  of  the  stock.'* 

§  4197. Time  when  debt  waa  contracted;  renewal  or  change 

in  character  of  debt.  Although  a  person  may  not  be  a  stockholder 
in  a  corporation  at  the  time  it  enters  into  a  contract,  he  may  be  liable 
for  an  indebtedness  incurred  by  the  corporation  under  the  contract 

28  Dunn  v.  Bank  of  Union,  74  W.  lie  funds  deposited  therein  in  case  the 
Va.  594,  L.  E.  A.  1915  B  168,  82  S.  same  are  not  paid  over  to  the  person 
E.  758.  entitled    to    receive    them    "on    de- 

29  Under  a  charter  providing  that,  niand,"  it  has  been  held  that  per- 
if  the  bank  should  refuse  or  neglect  to  sons  who,  in  good  faith,  have  trans- 
pay  its  bills  on  demand,  "the  original  f erred  their  shares  prior  to  the  time 
stockholders,  their  successors,  assigns,  when  default  in  payment  of  a  deposit 
and  the  members  of  the  said  corpora-  is  made  are  not  liable.  Bank  of  Mid- 
tion, ' '  should  be  jointly  and  severally  land  v.  Harris,  114  Ark.  344,  Ann. 
liable  to  the  holder,  it  was  held  that  Cas.  1916  B  1255,  170  S.  W.  67;  "War- 
only  such  of  the  original  stockholders,  ren  v.  Nix,  97  Ark.  374,  135  S.  W. 
their  successors  and  assigns,  as  were  896. 

members  of  the  corporation  at  the  31  Those  who  are  then  stockholders 
time  the  payment  of  its  bills  was  re-  are  liable  to  those  who  are  then  de- 
fused were  liable.  Bond  v.  Appleton,  positors.  Foster  v.  Kow,  120  Mich.  1, 
8  Mass.  472,  5  Am.  Dec.  111.                  .  77  Am.  St.  Rep.  565,  79  N.  W.   696. 

30  Under  a  statute  making  the  32  John  V.  Farwell  Co.  v.  Jackson 
etoekhalders  of  a  bank  liable  for  pub-  Stores,  137  Ga.  174,  78  8.  E.  13. 
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after  he  became  a  stockholder.  Thus,  where  a  statute  made  the  stock- 
holders of  a  corporation  liable  for  all  debts  contracted  by  it,  a  person 
who  was  not  a  stockholder  when  the  corporation  entered  into  a  con- 
tract was  held  liable  for  instalments  which  became  due  under  the 
contract  after  he  became,  and  while  he  continued,  a  stockholder.^^ 
On  the  other  hand,  a  person  is  not  necessarily  liable  for  a  debt  in- 
curred by  a  corporation  after  he  ceases  to  be  a  stockholder,  although 
under  a  contract  entered  into  while  he  was  a  stockholder.  Where  a 
statute  made  stockholders  of  a  corporation  liable  for  "debts"  con- 
tracted by  it,  a  person  who  was  a  stockholder  when  the  corporation 
leased  premises  was  held  not  liable  for  the  rent  of  a  quarter  which 
commenced  after  he  disposed  of  his  stock.'* 

A  liability  accrues,  within  the  meaniog  of  a  provision  making, 
stockholders  liable  for  liabilities  of  the  corporation  "accruing"  while 
they  remain  stockholders,  when  it  is  incurred,**  rather  than  when  it 
matures,'*  or  when  a  judgment  based  thereon  is  recovered  against  the 
corporation.'''  Similarly  a  liability  on  a  contract  is  "incurred," 
within  the  meaning  of  such  a  statute,  when  the  contract  is  entered 
into,  rather  than  when  it  is  performed.  So,  under  a  provision  making , 
a  stockholder  liable  for  a  proportionate  part  of  all  "debts  and  lia- 
bilities contracted  or  incurred  during  the  time  he  was  a  stockhplder," 
it  has  been  held  that  a  person  who  becomes  a  stocTiholder  after  a  cor- 
poration enters  into  a  contract  to  purchase  goods  and  before  they  are 
delivered  is  not  liable  on  the  failure  of  the  corporation  to  pay  for 
them.'*  It  has  also  been  held  that,  where  stockholders  are  made  liable 
for  "dues  from  the  corporation,"  liability  on  a  corporate  contract 
arises  when  the  contract  is  made,  and  that  a  person  who  is  a  stock- 
holder at  that  time  is  liable  for  goods  delivered  under  it  after  he 
has  transferred  his  stock ;  '^  and  also  that  a  statute  providing  that 

33  McMaster   v.   Davidson,   29   Hun  cepted  by  it  as  a  loan  for  its  benefit. 

(N.  Y.)  542.  Dunn  v.   Bank  of  Union,   74  W.   Ta. 

34Bordmau     v.     Osborn,     23     Pick.  594,  L.  R.  A.  1915  B  168,  82  S.  E.  758. 

(Mass.)    295.  36  Golden  v.  Cervenka,  278  III.  409, 

35  Golden  v.  Cervenka,  278  111.  409,  116  N.  E.  273. 

116  N.  E.   273;   Boor  v.  Tolman,  113  37  Boor    v.    Tolman,    113    111.    App. 

111.  App.  322.  322..    See  also  Brown  v.  Hitchcock,  36 

"To    accrue,     as    defined    by   lexi-  Ohio  St.  667. 

cographers,  means  to  'come  into  ex-  38  Coulter  Dry  Goods  Co.  v.  Went- 

istenoe,' 'to  become  vested.' "  Where  worth,    171    Cal.    500,    153    Pac.    939, 

one   loans  money  to   a  bank   and  re-  overruling  Johnson  v.  Bank  of  Lake, 

eeives   a  certificate  of  deposit  there-  125   Cal.   6,   73   Am.   St.   Rep.   17,   57 

for,    the    debt    comes    into    existence  Pae.  664. 

and  becomes  vested  when  the  money  See  also  §  4239,  infra. 

is   deposited  with   the   bank  and  ac-  39  Where     milk     was     furnished     a 

7289 


§4197]  Private  Coepoeatiok-s  [Ch.  56 

no  transfer  of  stock  shall  operate  as  a  release  of  any  "liability  exist- 
ing at  the  time  of  such  transfer"  covers  a  liability  under  a  contract 
existing  when  the  transfer  is  made,  although  it  has  not  yet  matured.*" 

It  has  been  held  that,  since  a  debt  is  merged  in  a  judgment  recovered 
therefor,  a  person  who  is  a  stockholder  at  the  time  a  corporation 
contracts  a  debt,  but  who  ceases  to  be  a  stockholder  before  a  judg- 
ment is  recovered  against  the  .corporation  on  the  debt,  is  not  liable 
on  the  judgment,  although  he  was  liable  on  the  original  debt.*^  But, 
on  the  other  hand,  it  has  been  held  that  obtaining  a  judgment  on  a 
debt  does  not  make  it  a  new  debt,  so  as  to  render  liable  a  person  who 
took  a  transfer  of  stock  after  the  original  debt  was  contracted.*^ 

When  a  debt  due  from  a  corporation  is  settled  by  giving  a  note 
therefor,  and  a  new  note  is  given  when  the  note  becomes  due,  the 
original  liability  is  extinguished,  in  the  absence  of  evidence  of  a 
contrary  intent,  and  the  date  of  the  second  note  is  the  time  when 
the  debt  is  incurred  for  the  purpose  of  determining  who  are  liable 
as  stockholders.*^  But  if  the  taking  of  a  note  for  an  existing  debt 
is  not  a  payment  of  the  debt,  it  does  not  release  from  liability  a 
person  who  was  a  stockholder  when  the  debt  was  contracted,  but  who 
has  transferred  his  stock,  in  those  jurisdictions  in  which  stockholders 
remain,  liable  for  existing  debts  notwithstanding  a  transfer  of  their 
stock.  In  such  a  case,  however,  the  liability  is  on  the  original  debt, 
and  not  on  the  note.**    Similarly,  where  ttie  issuance  of  certificates 

dairy   company   under   a   eomtract   to  Cheshire  Iron  Works,  4  Allen  (Mass.) 

furnish  for  ome  year,  at  a  stipulated  396. 

price,  not  leas  than  a  certain  quantity  *2  Larrabee  v.  Baldwin,  35  Oal.  155. 

of  milk  daily,  to  be  paid  for  monthly.  See  also   §  4263,  infra, 
stockholders   of   the   company   at   the  43Milldken   v.    Whitehouse,   49   Me. 

time    the    contract    was    made,    who  527.     And  see  Wheeler  v.  Faurot,-  37 

transferred    their    stock    to    insolvent  Ohio  St.  26;   Taylor  v.  West  Liberty 

persons,    were   held   to   be    liable   for  Wheel  Co.,  6  Ohio  Dec.  947,  9  Am.  L. 

milk     delivered    under     the    contract  Eec.  28.     See  also  §  4239,  infra, 
after   the    transfer,   although    all   the  41  Winona  Wagon   Co.   v.  Bull,  108 

milk   delivered  prior   to   the   transfer  Oal.  1,  40  Pac.  1077;  Hyatt  v.  Ander- 

was  duly  paid  for.     Herrick  v.  Ward-  sou's  Trustee,  25  Ky.  L.  Eep.  132,  74 

well,  58  Ohio  St.  294,  50  N.  E.  903.  S.  W.  1094;  Way  v.  Mooers,  135  Minn. 

40  Under  such  a  provision  a  stock-  3;i9,  160  N.  W.  1014.  See  also  Hyman 
holder  is  liable  for  instalments  of  rent  v.  Coleman,  82  Oal.  650,  16  Am.  St. 
becoming  due  after  a  transfer  of  Eep.  178,  23  Pac.  62;  Dunn  v.  Bank 
shares  under  a  lease  made  prior  to  of  Union,  74  W.  Va.  594,  L.  R.  A.  1915 
such   transfer.     Hyatt   v.   Anderson's  B  168,  82  S.  E.  758. 

Trustee,  25  Ky.  L.  Eep.  132,  74  S.  W.  The  fact  that   corporate  notes  are 

1094.  renewed,    or    corporate    accounts    are 

41  Mason  v.  Cheshire  Iron  Works,  4  closed  by  the  giving  of  notes,  after 
Allen     (Mass.)     398;     Handrahaji    v.  a  transfer  of  stock,  does  not  affect  the 
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of  deposit  by  a  reorganized  Bank  as  evidence  of  its  debts  and  their 
acceptance  by  its  creditors  does  not  operate  as  a  payment  of  such 
debts,  stockholders  of  the  old  bank  who  do  not  take  part  in  the  re- 
organization are  not  thereby  relieved  from  liability.*^  "Whether  the 
giving  of  a  new  note  or  contract  for  the  payment  of  money  in  place 
of  an  old  one  which  is  overdue  operates  as  a  payment  and  discharge 
of  the  old  debt  is  always  a  question  of  intention,  to  be  determined 
from  all  the  facts  and  circumstances  surrounding  the  transaction.*^ 
Under  a  provision  making  stockholders  liable  for  debts  contracted 
' '  during  the  time  they  hold  stock, ' '  those  who  are  stockholders  'at 
the  time  a  note  is  given  for  a  pre-existing  debt  are  liable  on  the  note, 
and  not  those  who  were  stockholders  wh6n  the  original  debt  was  con- 
tracted, but  who  have  transferred  their  stock  before  the  giving  of 
the  note.*''  It  has  been  held  that  when  certificates  of  deposit  issued 
by  a  bank  are  renewed,  the  old  eertificates  being  surrendered,  and 
new  ones  issued,  and  a  part  of  the  principal  being  paid  in  some  cases, 
and  interest  in  others,  the  new  certificates  are  new  contracts  for  the 
purpose  of  determining  the  liability  of  stockholders.**  But  there  is 
also  authority  to  the  contrary.** 

A  person  is  not  liable  on  a  note  executed  by  a  corporation  while  he 


liability  of  the  transferrer,  since  such 
transactions  are  merely  a  change  of 
the  evidence  of  the  debt.  Hyatt  v. 
Anderson's  Trustee,  25  Ky.  !».  Eep. 
132,   74  S.  "W.  1094. 

A  note  given  for  an  antecedent 
debt  does  not  discharge  the  debt  un- 
less expressly  given  and  received  as 
absolute  payment,  and  the  burden  of 
proving  that  it  was  so  given  and  re- 
ceived is  on  the  party  asserting  it, 
the  presumption  being  to  the  con- 
trary. Way  v.  Moaers,  135  Minn. 
339,  160  N.  W.  1014. 

45WiUius  V.  Mann,  91  Minn.  494, 
98  N.  W.  341,  867;  Hunt  v.  Boosen, 
87  Minn.  68,  91  N.  "W.  259. 

In  Willius  V.  Mann,  91  Minn.  494, 
98  N.  W.  841,  867,  the  issuance  by  a 
reorganized  bank  of  certificates  of 
deposit  as  evidence  of  its  debts,  and 
their  acceptance  by  the  creditors  was 
held  not  to  operate  as  a  payment  of 
the  debts  and  not  to  discharge  the  old 
stockholders  from  liability  for  their 
payment. 


46WiUius  v.  Mann,  91  Minn.  494, 
98  N.  W.  341,  867. 

47  Oastleman  v.  Holmes,  4  J.  J. 
Marsh.   (Ky.)   1. 

48  Seymour  v.  Bank  of  Minnesota, 
79  Minn.  211,  81  N.  W.  1059. 

49  Dunn  v.  Bank  of  Union,  74  W. 
Va.  594,  L.  E.  A.  1915  B  168,  82  S.  E. 
758.  In  this  ease,  in  reversing  a 
holding  that  the  renewal  of  certifi- 
cates of  deposit  given  for  a  loan,  ac- 
companied by  the  payment  of  interest 
due  on  the  old  ones,  operated  as  a 
novation  of  the  indebtedness,  and 
hence  that  the  stockholders  liable 
were  those  who  were  such  on  the  date 
of  such  renewal,  the  court  said:  "The 
certificates  originally  issued  *  *  * 
were  mere  evidences  of '  indebtedness 
then  contracted.  In  other  words,  the 
certificates  were,  in  effect,  the  notes 
of  the  bank,  payable  to  each  plaintiff. 
Although  renewed  by  the  subsequent 
issuance  of  other  certificates,  *  *  » 
the  original  liability  was  not  extin- 
guished and  a  new  liability  created, 


7291 


§  4197]  Peivatb  Coepoeations  [Ch.  56 

was  a  stockholder,  but  not  discountea  or  delivered  until  after  he 
transferred  his  stock,  although  the  note  is  dated  as  of  the  time  of 
its  execution.*' 

The  debts  represented  by  bonds  issued  by  a  corporation  are  to  be 
treated  as  having  been  contracted  at  the  time  the  bonds  were  issued, 
although  the  proceeds  may  have  been  applied  in  paying  existing 
debts  of  the  corporation.*^  And  when,  by  statute,  a  transferrer  of 
stock  remains  liable  for  all  liabilities  of  the  corporation  created  prior 
to  the  transfer,  he  is  liable  upon  bonds  issued  by  the  corporation 
prior  to  the  traasfer,  although  not  maturing  until  afterwards.®^ 

In  jurisdictions  where  the  payment  of  a  corporate  debt  by  a  surety 
extinguishes  the  debt  and  ^ves  rise  to  a  new  liability  in  favor  of 
the  surety  and  against  the  corporation  and  its  stockholders,  the  date 
of  such  payment  is  the  time  when  the  debt  is  incurred.*' 

Under  a  statute  making  stockholders  of  banks  liable  for  public 
funds  deposited  therein  in  case  the  bank  fails  to  pay  over  the  same  "on 
demand,"  the  liability  arises  when  default  in  the  payment  is  made, 
and  only  those  who  are  stockholders  at  the  time  oi  such  default  are 
liable.** 

Questions  as  to  when  the  liability  of  the  stockholders  attaches  also 
arise  in  applying  the  statute  of  limitations,  and  the  sections  dealing 
with  that  subject  should  be  consulted.** 

§  4198. Debts  contracted  or  paid  after  transfer.  In  the  ab- 
sence of  a  statutory  or  charter  provision  to  the  contrary,  a  person 
who  has  been  a  stockholder  in  a  corporation  is  not  in  any  jurisdiction 
liable  for  debts  contracted  by  the  corporation  after  he  parted  with 
his  stock,*®  unless  he  has  permitted  the  stock  to  remain  in  his  name 

any  more  than  a  new  note  pays   an  BSYule  v.  Bishop,  133  Oal.  574,  65 
antecedent    debt,    though    reduced   to  Pac.  1094,  62  Pae.  68;  Wills  v.  "Wool- 
judgment,    unless    the    parties    so    in-  ner,  21  GaX.  App.  528,  132  Pae.  283. 
tended  or  agreed,  the  burden  of  show-  54  Bank  of  Midland  v.  Harris,  114 
ing     such     intention     and     agreement  Ark.  344,  Ann.  Gas.  1916  B  1255,  170 
resting  always  upon  him  who  claims  S.  W.  67;  Warren  v.  Nix,  97  Ark.  374, 
the  benefit  of  the  discharge.     Where  135  S.  W.  896. 
these   conditions   are   left  in   a   state  65  See  also  §  4239,  infra, 
of  uncertainty  or  doubt,  a  renewal,  in  56  United     States.       McDonald     v. 
whatever    form   presented,    is    not    a  Dewey,  202  U.  S.  510,  50  L.  Ed.  1128, 
payment."  6  Ann.   Oas.  419;   Johnston  v.  Laflin, 

60  Close  V.  Brady,  4  N.  T.  Misc.  474,  103  XJ.  S.  800,  26  L.  Ed.  532;  Hamilton 

24  N.  Y.  Supp.  567.  v.    Titus,    185    Fed.    140;    Rieaud    v. 

51Sayles  v.  Bates,  15  E.  I.  342,  5  Wilmington  Savings  &  Trust  Co.,  70 

Atl.  497.  Fed.  424;   Johnson  v.  Laflin,  5  Dill. 

62  White   v.    Green,    105   Iowa   176,  65,  Fed.  Cas.  No.  7,393. 

74  N.  W.  928.  Arkansas.    Bank    of    Midland  ,v. 
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on  the  books  of  the  corporation,*''  And  this  has  been  held  to  be  true 
although  the  transfer  is  made  with  knowledge  that  the  corporation 
is  insolvent  and  to  persons  financially  irresponsible.*' 

A  provision  that  the  stockholder's  individual  liability  "shall  con- 
tinue for  one  year  after  any  transfer  or  sale"  of  his  stock,  does  not 
make  him  liable  for  debts  contracted  within  a  year  after/ a  transfer, 
but  merely  postpones  the  novation  of  the  parties  resulting  from  the 
transfer  for  a  year.** 

It  has  been  held  that  a  provision  requiring  a  stockholder  who 
transfers  his  stock  to  publish  notice  of  the  transfer  in  order  to  exempt 
himself  from  liability  does  not  render  him  liable  for  debts  contracted 
after  such  transfer  where  he  fails  to  give  the  required  notice.®"    But 


Harris,  114  Ark.  344,  Ann.  Oaa.  1916 
B  1255,  170  S.  W.  67. 

California.  Yule  v.  Bishop,  133  Cal. 
574,  62  Pao.  68,  65  Pae.  1094. 

Maryland.  Hall  v.  Hughes,  119 
Md.  487,  87  Atl.  387;  Emmert  v. 
Smith,  '40  Md.  123;  Matthews  v.  Al- 
bert, 24  Md.  527. 

Massachusetts,  Bordman  v.  Osbom, 
2S  Pick.  295. 

Minnesota.  Willius  v.  Mann,  91 
Minn.  494,  98  N.  W.  341,  867;  Harper 
V.  Carroll,  66  Minn.  487,  69  N.  W. 
610,  1069;  Id.  62  Minn.  152,  64  N. 
W.  145;  Hanuilton  v.  Titus,  185  Fed. 
140. 

New  York.  Chemical  Nat.  Bank  v. 
Colwell,  132  N.  Y.  250,  39  N.  E.  644. 

Ohio.  Poston  v.  Hull,  75  Ohio  St. 
502,  80  N.  E.  11;  "Wick  Nat.  Bank  v. 
Tlndon  Nat.  Bank,  62  Ohio  St.  446,  78 
Am.  St.  Rep.  734,  57  N.  B.  320;  Peter 
V.  Union  Mfg.  Co.,  56  Ohio  St.  181, 
46  N.  E.  894;  Harpold  v.  Stobart,  46 
Ohio  St.  397,  15  Am.  St.  Eep.  618, 
21  N.  E.  637;  Taylor  v.  West  Liberty 
Wheel  Oo.,  6  Ohio  Dec.  947. 

Where  the  charter  makes  stock- 
holders individually  liable  for  all 
contracts  and  debts  of  the  corporation 
to  the  extent  of  the  amount  of  their 
stock  therein  "at  the  time  the  debt 
was  created,"  a  stockholder  is  not 
liable  for  debts  contracted  after  he 
transfers  his   stock.     Brunswick  Ter- 


minal Co.  V.  National  Bank  of  Balti- 
more, 192  U.  S.  386,  48  L.  Ed.  491, 
afE'g  112  Fed.  812. 

The  transferrer  is  relieved  from 
liability  for  debts  aocmdng  after  the 
transfer  where  the  statute  provides 
that  stockholders  shall  be  liable  "for 
all  liabilities  accruing  while  they  are 
such  stockholders,"  and  that  the 
transferee  "shall,  in  proportion  to  his 
shares,  succeed  to  all  the  rights  and 
liabilities  .  of  the  prior  holder. ' ' 
Dunn  V.  Bank  of  Union,  74  W.  Va, 
594,  L.  R.  A.  1915  B  168,  82  S.  E.  758. 

57  See  §  4205,  infra. 

58  McDonald  v.  Dewey,  202  U.  S. 
510,  50  L.  Ed.  1128,  6  Ann.  Cas.  419. 

59  Harper  v.  Carroll,  66  Minn.  487, 
69  N.  W.  610,  1069;  Id.  62  Minn.  152, 
64  N.  W.  145. 

60  A  provision  that  the  transferrer 
shall  be  exempt  from  liability  unless 
he  receives  a  written  notice  from  a 
creditor,  within  a  specified  time  after 
such  transfer,  or  his  intention  to  hold 
him  liable,  and  provided  he  publishes 
notice  of  such  transfer  for  a  specified 
length  of  time,  is  not  intended  to  im- 
pose a  liability,  but  to  exempt  from 
an  existing  liability,  and  hence  a 
stockholder  is  not  liable  for  a  debt 
contracted  after  he  transfere  his  stock 
although  he  fails  to  give  such  notice. 
Wheatley  v.  Glover,  125  Ga.  710,  54 
S.  E.   626,  overruling  Chatham  Bank 
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there  is  also  authority  which  holds  to  a  contrary  view.*^ 

It  has  been  held  that  a  transferrer  is  liable  for  debts  incurred  by 
the  corporation  after  the  transfer,  under  a  statute  imposing  liability 
upon  persons  who  organize  a  corporation  and  transact  business  in  its 
name  before  the  minimum  capital  stock  has  been  subscribed.®* 

The  transferrer  is  not  liable  for  debts  which  existed  at  the  time 
of  the  transfer,  but  have  since  been  paid.®' 

§4199. Statutory  regulations.  Sometimes  the  statutes  con- 
tain an  express  provision  as  to  the  effect  of  a  bona  fide  transfer  on 
the  liability  of  the  parties,  and  thus  leave  no  room  for  doubt  as  to  the 
meaning.  So  it  is  sometimes  expressly  provided  that  the  transferrer 
shall  be  relieved  from  liability,  and  that  the  transferee  shall  become 
liable  in  his  stead.®*    The  National  Bank  Act,  for  example,  expressly 


of  Savannah  v.  Brobston,  99  Gta.  801, 
27  S.  E.  790,  and  Brobston  v.  Dawn- 
ing, 95  Ga.  505,  22  S.  E.  277. 

In  Brunswick  Terminal  Go.  v.  Na- 
tional Bank  of  Baltimore,  192  U.  S. 
386,  48  L.  Ed.  491,  afC'g  112  Fed.  812, 
the  Supreme  Court  of  the  United 
States  refused  to  follow  the  holdings 
of  the  Georgia  court  in  Chatham  Bank 
of  Savannah  v.  Brobston  and  Brobs- 
ton V.  Downing,  supra,  with  respect 
to  the  Georgia  statute  there  involved, 
on  the  ground  that  those  cases  left 
the  question  an  op'en  one  in  that  state. 

The  present  statute  dispenses  with 
the  necessity  for  publishing  notice  of 
the  transfer,  and  jexempts  the  trans- 
ferrer from  liability  unless  the  corpo- 
ration fails  within  six  months  from 
the  date  of  the  transfer.  2  Park's 
Ann.  Code  1914,  §  2247. 

61  Under  a  statute  providing  that 
each  stockholder  of  a  corporation 
should  be  liable  to  double  the  amount 
of  stock  held  or  owned  by  him,  and 
for  three  months  after  giving  notice 
of  transfer,  it  was  held  that  a  stock- 
holder was  liable  for  all  debts  in- 
curred while  he  was  a  stockholder,  ajid 
for  all  debts  incurred  within  three 
months  after  his  giving  notice  of  a 
transfer  of  his  stock,    Hull  v.  Burtis, 


90  111.  213;  Fuller  v.  Ledden,  87  111. 
310. 

62  John  v.  Farwell  Co.  v.  Jackson 
Stores,  137  Ga.  174,  73  S.  E.  13. 

63  Harper  v.  Carroll,  66  Minn.  487, 
69  N.  W.  610,  1069. 

He  is  liable  only  to  the  extent  of 
the  residue  remaining  unpaid  of  the 
corporate  debts  owing  at  the  time  of 
the  transfer.  Boston  v.  Hull,  75  Ohio 
St.  502,  80  N".  E.  11. 

64  New  York  Banking  Law,  §  53 
(Laws  1892,  e.  689,  p.  1869)  ;  Persons 
V.  Gardner,  113  N.  Y.  App.  Div.  597, 
98  N.  Y.  Supp.  807,  afE'd  188  N.  Y. 
571,  80  N.  E.  1118. 

Ohio  Eev.  St.  1890,  §  3258,  as 
amended  by  Act  of  April  29,  1902,  and 
Act  of  April  24,  1904,  relieves  from 
liability  stockholders  who  transfer 
their  stock  in  good  faith  prior  to  the 
time  when  the  debts  and  liabilities  of 
the  corporation  become  enforceable 
against  them.  Irvine  v.  Baker,  225 
Fed.  834;  Blackburn  v.  Irvine,  205 
Fed.  217,  aff'g  198  Fed.  360.  The 
debts  of  the  corporation  become  en- 
forceable against  the  stockholders 
within  the  meaning  of  this  provision, 
when  the  corporation  becomes  insol- 
vent, rather  than  when  an  assessment 
is  levied  on  the  stockholders,  although 
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provides  that,  in  the  case  of  a  transfer  of  shares,  the  transferee  shall 
succeed  to  all'  the  liabilities  of  the  transferrer,  and  under  this  provision 
a  bona  fide  and  complete  transfer  of  shares  relieves  the  transferrer 
from  any  further  liability,  even  for  debts  contracted  before  the  trans- 
fer, and  the  treinsferee  becomes  liable.®* 

On  the  other  hand,  a  statute  sometimes  expressly  provides  ^*  that  a 
transfer  of  stock  shall  not  relieve  the  transferrer  from  liability  for 


such  an  assessment  is  necessary  be- 
fore their  liability  can  be  enforced. 
Hence  a  stockholder  is  not  relieved 
from  liability  by  a  transfer  made 
after  such  insolvency  occurs  although 
before  the  making  of  the  assessment. 
Irvine  v.  Baker,  225  Fed.  834. 

See  Pennsylvania  Act  of  June  24, 
1895  (P.  L.  258).  Morris  v.  Dunbar, 
177  Ted.  159. 

65  Whitney  v.  Butler,  118  TI.  S.  655, 
30  L.  Ed.  266;  Johnston  v.  LaBin,  103 
U.  S.  800,  26  L.  Ed.  532;  Sykes  v. 
HoUoway,  81  Fed.  432;  Johnson  v. 
Laflin,  5  Dill.  65,  Fed.  Cas.  No.  7,393; 
Jackson  v.  Freeman,  20  Ga.  App.  767, 
93  S.  E.  284. 

66  OaUf  omia.  Civ.  Code,  §322, 
provides  that  the  liability  of  a  stock- 
holder for  debts  contracted  during  the 
time  he  was  a  stockholder  shall  not 
be  released  by  any  subsequent  transfer 
of  the  stofck.  Dauielson  v.  Yoakum,  116 
Cal.  382,  48  Pac.  322;  Kiefhaber  Lum- 
ber Oo.  V.  Newport  Lumber  Co.,  15 
Cal.   App.   37,   113   Pac.   691. 

Illinois.  The  statute  providing  that 
stockholders  shall  be  liable  for  the 
debts  of  the  corporation  to.  the  extent 
of  the  amount  that  may  be  unpaid 
upon  the  stock  held  by  them  further 
provides  that  no  assignor  of  stock 
shall  be  released  from  any  such  in- 
debtedness by  reason  of  any  assign- 
ment of  stock,  but  shall  remain  liable 
therefor  jointly  with  the  assignee 
until  the  said  stock  is  fully  paid,  and 
that  every  assignee  or  transferee  of 
stock  shall  be  liable  to  the  company 
for  the  amount  unpaid  thereon,  to  the 
extent  and  in  the  same  manner  as  if 


ho  had  been  the  original  subscriber. 
2  J.  &  A.  Ann.  St.  1913,  512425; 
Moore  v.  United  States  One  Stave 
Barrel  Co.,  238  111.  544,  87  N.  E.  536,. 
aff'g  141  111.  App.  104;  Foote  v. 
Illinois  Trust  &  Savings  Bank,  194 
m.  600,  62  N.  E.  834,  aff'g  93  111. 
App.  39;  Higgins  v.  Illinois  Trust  & 
Savings  Bank,  193  111.  394,  61  N.  E. 
1024,  aff'g  96  111.  App.  29;  Florsheim 
V.  Illinois  Trust  &  Savings  Bank,  192 
111.  382,  61  ,N.  E.  491,  aff'g  93  111. 
App.  297;  First  Nat.  Bank  of  Peoria 
V.  Peoria  Watch  Co.,  191  111.  128,  60 
N.  E.  '859,  aff'g  93  111.  App.  502; 
Sprague  v.  National  Bank  of  Amer- 
ica, 172  111.  149,  42  L.  E.  A.  606,  64 
Am.  St.  Eep.  17,  50  N.  E.  19,  aff'g  66 
111.  App.  320;  Cohen  v.  Toy  Gun  Mfg. 
Co.,  172  111.  App.  330;  Leman  v.  Teter, 
169  m.  App.  503;  Eogan  v.  Illinois 
Trust  &  Savings  Bank,  93  111.  App. 
39,  aff'd  194  III.  600,  62  N.  E.  834; 
Schroeder  v.  Edwards,  267  Mo.  459, 
184  S.  W.  108;  Meyer  v.  Euby-Trust 
Mining  &  Milling  Co.,  192  Mo.  162, 
90  S.  W.  821,  construing  the  Illinois 
statute.  Th-e  obligation  created  by 
this  provision  "is  that  the  stock  shall 
be  paid  for,  and  it  rests  upon  the 
original  subscriber  and  every  subse- 
quent assignee  until  payment  is 
made,"  and  the  liability  of  the  orig- 
inal subscriber  ceases  whenever  the 
stock  has  been  paid  for  by  any  sub- 
sequent assignee.  So  where  a  sub- 
scriber fails  to  pay  for  his  stock  and 
surrenders  it  to  the  corporation,  which 
releases  him  from  liability  and  then 
sells  the  stock  to  other  parties,  who 
pay  for  it   in   full,   creditors   cannot 
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debts  previously  contracted,  or  that  he  shall  remain  liable  for  debts 


hold  him  liable  in  the  subscription. 
First  Nat.  Bank  of  Peoria  v.  Peoria 
Watch  Co.,  191  111.  128,  60  N.  E.  859, 
afe'g  93   111.   App.   502. 

Iowa.  The  statute'  provides  that  a 
transfer  of  stock  shall  not  exempt  the 
person  making  it  from  any  liability  of 
the  corporation  created  prior  thereto, 
and  this  applies  to  the  liability  im- 
posed by  statute  to  corporate  credi- 
tors, after  the  corporate  assets  have 
been,  exhausted,  to  the  amount  remain- 
ing due  on  stock.  White  v.  Green, 
105  Iowa  176,  74  N.  W.  928. 

Minnesota.  The  statute  provides 
that  a  transfer  shall  not  exempt  the 
person  making  it  from  any  liabilities 
of  the  corporation  which  were  created 
prior  to  such  transfer.  Gen.  St.  1913, 
§  6177.  Earlier  statutes  ,  contained 
similar  provisioms.  Way  v.  Mooers, 
135  Minn.  339,  160  N.  W.  1014;  Tif- 
fany v.  Giesen,  96  Minn.  488,  105 
N.  W.  901;  Gunnison  v.  United  States 
Inv.  Oo.,  70  Minn.  292,  73  N.  W.  149; 
Selig  V.  Hamilton,  234  XI.  S.  652,  58 
L.  Ed.  1518,  Ann.  Oas.  1917  A  104, 
aff'g  195  Fed.  153.  In  the  case  of 
bant  stock,  the  statute  provides  that 
the  liability  of  the  transferrer  shall 
continue  for  one  year  after  the  entry 
of  the  transfer.  See  this  section, 
infra. 

Nebraska.  Const,  art.  11  b,  §  4, 
provides  that  after  the  assets  of  the 
corporation  shall  have  been  exhausted 
the  original  subscribers  shall  be  in- 
dividually liable  to  the  extent  of  their 
unpaid  subscriptions,  and  that  the 
liability  for  the  unpaid  subscription 
shall  follow  the  stock.  Under  this 
provision  an  original  subscriber  can- 
not escape  liability  for  the  amount 
remaining  unpaid  upon  his  subscrip- 
tion by  parting  with  his  stock,  and 
the  transferee  becomes  cumulatively 
liable  with  him  therefor.  Commercial 
Nat.  Bank  of  Omaha  v,  Gibson,  37 
Kcb.  750,  56  N.  W.  616.    The  effect  of 


this  provision  is  not  to  create  a  new 
obligation  or  liability  on  the  part  of 
the  subscriber,  but,  in  case  of  a  sale 
of  the  stock,  to  modify  his  old  con- 
tract to  pay  on  the  call  of  the  board 
of  directors  into  a  guaranty  to  pay  the 
debts  of  the  corporation,  to  the 
amount  of  the  unpaid  subscription, 
after  the  corporate  property  has  been 
exhausted.  This  guaranty,  like  the 
original  contract,  is  an  agreement 
with,  and  the  property  of  the  corpora^ 
tion,  held  by  it  to  pay  its  debts.  It 
passes  to  the  receiver,  or  other  proper 
representative  of  the  corporation,  and 
may  be  enforced  by  him.  The  sur- 
render by  the  original  subscriber  of 
his  certificates  of  stock,  the  issue  of 
new  certificates  to  the  purchaser,  and 
the  substitution  of  the  secured  notes 
of  the  latter  for  the  unpaid  part  of 
the  subscription  in  place  of  the  notes 
of  the  former,  do  not  evidence  a  re- 
scission of  the  contract,  or  relieve  the 
original  subscriber  from  the  effect  of 
the  constitutional  provision.  Wyman 
V.  Bowman,  127  Fed.  257. 

Oregon.  The  statute  provides  that 
all  sales  of  stock  shall  subject  the 
"purchaser  to  the  payment  of  any 
unpaid  balance  due,  or  to  become  due, 
on  such  stock;  but,  if  the  sale  be 
voluntary,  the  seller  is  still  liable  to 
existing  creditors  for  the  amount  of 
such  balance,  unless  the  same  be  duly 
paid  by  such  purchaser."  B.  &  0, 
Corap.  §5065;  Lord's  Ore.  Laws, 
§  6696;  Macbeth  \'.  Banfield,  45  Ore, 
553,  106  Am.  St.  Eep.  670,  78  Pae.  693 
Ladd  &  Bush  v.  Cartwright,  7  Ore, 
329.  Under  this  provision  the  trans 
ferrer  is  liable  only  to  existing  credi- 
tors, and  not  to  subsequent  ones, 
Hawkins  v.  Citizens'  Inv.  Co.,  38  Ore, 
544,  64  Pao.  320. 

Virginia.  The  statute  formerly  pro 
vided  in  respect  to  unpaid  subserip, 
tions  that  the  assignor  and  the  as 
signee  should  be  severally  liable  for 
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previously  incurred  for  a  specified  length  of  time  after  the  transfer ;  *'' 


any  instalments  which  had  accrued  or 
which  might  thereafter  accrue.  Code 
1887,  §  1130;  Gold  v.  Paynter,  101 
Va.  714,  44  S.  E.  920;  HamiltQn  v. 
Glenn,  85  Va.  901,  9  8.  E.  129;  Priest 
V.  Glenn,  51  Fed.  400;  Glenn  v.  Scott, 
28  Fed.  804;  Morris  v.  Glenn,  87  Ala. 
628,  7  So.  90;  Hambleton  v.  Glenn, 
72  Md.  331,  20  Atl.  115;  McKim  v. 
Glenn,  66  Md.  479,  8  Atl.  130;  Glenn 
V.  Hunt,  120  Mo.  330,  25  S.  W.  181. 
This  provision  was  repealed  by  Laws 
1904,  p.  370,  and  the  statute  now 
provides  that  in  case  of  an  assignment 
with  the  consent  of  the  corporation 
before  the  subscription  has  been  paid 
in  full,  the  assignor  shall  be  no  longer 
liable,  but  the  assignee  shall  be  liable 
for  any  instalments  which  have  ac- 
crued or  which  shall  thereafter  ac- 
crue. 

67  Kentucky.  St.  §  547,  imposing 
a  liability  on  stockholders  to  cred- 
itors for  the  amount  unpaid  on  their 
stock  provides  that  "no  transfer 
of  stock  shall  operate  aa  a  release  of 
any  such  liability  existing  at  the  time 
of  such  transfer:  Provided,  the  action 
to  enforce  such  liability  shall  be 
commenced  within  two  years  from,  the 
i;ime  of  transfer."  Fidelity  &  Co- 
lumbia Trust  Co.  v.  Bdelen,  176  Ky. 
376,  195  S.  W.  447;  Boulware-AUen 
Shoe  Co.'s  Trustee  v.  Morris,  168  Ky. 
426,  182  S.  "W.  225.  The  same  pro- 
vision was  found  in  St.  1899,  §  547, 
imposing  a  domble  liability  on  stock- 
holders. Hyatt  v.  Anderson 's  Trustee, 
25  Ky.  L.  Eep.  132,  74  S.  W.  1094. 
In  Hyatt  v.  Anderson's  Trustee,  25 
Ky.  L.  Eep.  132,  74  S.  W.  1094,  it 
was  held  that  creditors  who  did  not 
commence  suit,  or  file  their  claims 
before  the  commissioner,  within  two 
year^  after  a  transfer,  were  not  en- 
titled to  hold  the  transferrer  liable, 
although  another  creditor  commenced 
suit  within  that  time  for  the  benefit 


of  himself  and  all  other  creditors, 
where  no  order  permitting  such  cred- 
itor to  sue  in  that  manner  was  made 
within  the  two  years,  and  especially  in 
view  of  the  fact  that  the  liability 
under  the  Kentucky  statute  is  several, 
and  no  creditor  has  any  interest  in 
the  liability  of  a  stockholder  to  any 
other  creditor.  In  Boulware-AUen 
Shoe  Gov's  Trustee  v.  Morris,  168  Ky. 
426,  182  S.  W.  225,  it  was  held  that 
where  a  stockholder  in  a  solvent  cor- 
poration sells  his  stock  in  good  faith, 
and  delivers  it  to  the  corporation 
which  returns  his  note  given  for  half 
of  the  subscription  price  remaining 
unpaid,  and  in  lieu  thereof  accepts  the 
note  of  the  purchaser,  the  seller  is  re- 
lieved from  liability  to  creditors  on 
the  subsequent  insolvency  of  the  cor- 
poration, although  the  corporation,  by 
mistake,  issues  only  half  otf  the  stock 
to  the  purchaser. 

Maine.  St.  1836,  c.  200,  which  was 
afterwards  repealed,  provided  that, 
"in  case  of  deficiency  of  attachable 
corporate  property  or  estate,  the  in- 
dividual property,  rights  and  credits 
of  any  stockholder  shall  be  liable,  to 
the  amount  of  his  stock,  for  all  debts 
of  the  corporation  contracted  prior 
to  the  transfer  thereof,  for  the  term 
of  one  year  after  the  record  of  the 
transfer  in  the  books  of  the  corpo- 
ration, and  for  the  term  of  six  months 
after  judgment  recovered  against  said 
corporation  in  any  suit  commenced 
within  the  year  aforesaid."  Long- 
ley  V.  Little,  26  Me.  162. 

Minnesota.  The  statute  provides 
that  the  liability  of"  stockholders  in 
banks  shall  continue  for  one  year 
after  the  entry  of  the  transfer.  E. 
L.  1905,  §  2985;  Gen.  St.  1913,  §  6350; 
Northwestern  Trust  Go.  v.  Bradbury, 
112  Minn.  76,  127  N.  W.  386;  Hunt  v. 
Doran,  92  Minn.  423,  100  N.  W.'  222; 
Huijt  V.  Seeger,  91  Minn.  264,  98  N, 
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or   that  he  shall   be   exempted   from  liability  unkss  the   corpora- 


•  W.  91;  Hunt  v.  Eoosen,  87  Minn.  68, 
91  N.  W.  259.  "The  provision  of  E. 
L.  1905,  §  2985,  to  the  effect  that  '  the 
liability  *  *  *  shall  continue  far 
one  year  after  the  entry  of  such  trans- 
fer' means  that  the  creditor's  cause 
of  action  must  accrue  within  one  year 
after  the  transfer ;  or  in  other  words, 
the  contingent  liability  of  the  stock- 
holder to  respond  for  the  debts  of  the 
corporation  upon  its  insolvency  must 
become  absolute  by  the  occurrence  of 
such  insolvency  within  the  year  next 
after  the  recorded  transfer  of  his 
stock,  but  if  such  cause  of  action  does 
so  accrue  within  the  year  it  may  be 
enforced  at  any  time  within  the  gen- 
eral statute  of  limitations  of  six 
years. ' '  Northwestern  Trust  Co.  v. 
Bradbury,  112  Minn.  76,  127  N.  W. 
386.  Under  ordinary  circumstances 
the  novation  will  be  -complete  by 
operation  of  law  at  the  end  of  the 
year,  and  the  transferrer  will  be  dis- 
charged from  further  reisponsibility. 
But  if  vnthin  the  year  conditions  arise 
or  exist  which  authorize  the  commence- 
ment of  an  action  to  enforce  the  stock- 
holder's liability,  the  transferrer  may 
be  held  liable  in  such  action  for  his 
proportion  of  the  corporate  debts  con- 
tracted before  the  transfer.  Harper 
V.  Carroll,  66  Minn.  487,  69  N.  W.  610, 
1069;  Id.  62  Minn.  152,  64  N.  W.  145. 
The  liability  continues  no  longer  than 
a  year  after  the  sale,  and  proceedings ' 
to  enforce  the  same  must  be  brought ' 
within  that  time,  or  the  right  of  action 
will  be  barred  and  the  stockholder  • 
absolutely  discharged.  If  within  the 
year  the  corporation  becomes  insol- 
vent and  proceedings  are  commenced 
to  sequestrate  its  property,  the  right 
of  the  creditors  to  enforce  the  trans- 
ferrer's liability  is  complete,  and  the 
right  may  be  enforced  at  any  time 
within  six  years  thereafter.  If  the. 
sequestration  proceeding  is  not,   com- 


menced vyithin  a  year,,  the  transferrer 
is  not  ;  liable.  Hunt  v.  Doran,  92 
Minn.  423,  100  N.  W.  222.  The  statute 
is  one  of  limitation,  and  the  rules  and 
principles  ,  applicable  to  ■  that  subject 
generally  apply; .  Hunt  v.  Eoosen,  87 
Minn.  68,  91  N.  W.  259.  Where  an 
insolvent  bank  is  reorganized,  the  time 
for  enforcing  the  liability  of  the  trans- 
ferrer is  extended  to  a  period  of  on* 
year  after,  the  time  fixed  for  the  pay- 
ment of  the  corporate  debts  by  the 
plan  and  order  of  reorganization. 
Hunt  V.  Eoosen,  87  Minn.  68,  91  N.  W. 
259.  So  where,  sequestration  proceed- 
ings were  commenced  against  an  in- 
solvent bank  within  a  year  after  a 
transfer,  but  the  bank  was  reorgan- 
ized, and  its  assets  were  turned  over 
to  the  new  bank  by  the  receiver,  pur- 
suant to  an  order  of  court  made  with 
the  consent  of  the  creditors,  and  the 
recei"*er  was  discharged,  and  the  reor- 
ganized bank  thereafter  failed  and 
new  sequestration  proceedings  were  in- 
stituted against  it,  and  a  new  receiver 
was  a,ppoiiited,  more  than  a  year  after 
the  transfer,  it  was  held  that .  the 
transferrer  was  not  liable.  Hunt  v. 
Doran,  92  Minn.  423,  100  N.  W.  222. 
That  this  provision  does  not  render 
the  transferrer  liable  for  debts  con- 
tracted after  the  transfer,  see  §  4198, 
supra. 

Mississippi.  The  statute  provides 
that  the  liability  of  a  stockholder  for 
corporate  debts  contracted  during  his 
ownership  of  the  stock,  to  the  amount 
of  his  unpaid  subscription,  shall  con- 

.  tinue  for  one  year  after  the  sale  or 
transfer  of  his  stock.  Allen  v.  Ed- 
wards, 93  Miss.  719,  47  So.  382;  Kriger 
V.  Hanover  Nat.  Bank,  72  Miss.  462,  16 
So.  351.  In  view  of  the  further  pro- 
vision of  the  statute  that  thp  stock 
shall  be  transferable  by  the  indorse- 

'  ment  and  delivery  of  the  stock  certifi- 
cate, aiid  registration  of  the  transfer 
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tion  fails  within  a  specified  time  after  the  date  of  the  transfer.^' 
Under  a  provision  that  the  amount  of  the  liability  may  be  "re- 
covered of  the  stockholders  who  were  such  when  the  debt  was  con- 
tracted or  the  loss  or  damage  sustained,  or  of  any  subsequent  stock- 
holder," both  the  vendor  of  stock,  who  owned  it  when  the  debt  sought 
to  be  enforced  against  the  stockholders  was  contracted,  and  his  Vendee 
are  liable.*' 

Statutes  sometimes  require  a  stockholder  who  transfers  his  stock 
to  publish  notice  of  the  transfer  in  order  to  relieve  himself  from 
liability  to  creditors.''''  ^ 


an  the  books  of  the  corporation,  the 
year  does  not  begin  to  run  until  a 
transfer  is  registered.  Kriger  v.  Han- 
over Nat.  Bank,  72  Miss.  462,  16  So. 
351, 

South  Dakota.  The  constitutional 
provision  imposing  a  doTible  liability 
on  the  stockholders  of  banks  provides 
that  it  ishall  continue  for  one  year 
after  any  sale  or  transfer,  of  the  stock. 
Const,  art.  18,  §  3;  Security  State 
Bank  v.  Gannon,  39  S.  D.  232*  163  N. 
W.  1040;  Farmers'  State  Bank  of 
Mobridge  v.  Bmpey,  35  S.  D.  107,  150 
N.  W.  936. 

Wisconsin.  The  statute  provides 
that  the  liability  shall  continue  for 
six  months  after  the  transfer.  Gager 
v.  Paul,  111  Wis.  638,  87  N.  W.  875. 
In  order  to  hold  the  transferrer  liable 
under  this  provision,  an  action  to  en- 
force ^uch  liability  must  be  brought 
against  him  within  six  months  after 
the  transfer.  And  the  commencement 
of  a  creditor 's  suit  to  wind  up  the 
affairs  of  the  corporation  to  which  the 
transferrer  is  not  a  party  will  not  pre- 
vent the  running  of  the  statute  as  to 
him.  Gager  v.  Paul,  111  Wis.  638,  87 
N.  W.  875. 

68  The  Georgia  Code  (2  Park 's  Ann. 
Code  1914,  §  2247)  provides  that  a 
stockholder  shall  be  exempted  from 
individual  liability  imposed  by  the 
corporate  charter  by  a  transfer  of  his 
stock,  unless  the  corporation  shall  fail 
■within  six  months  from  the  date  of 


such  transfer.  Citizens'  Bank  v.  J. 
M.  Kbnt  Co.,  142  Ga.  115,  82  S.  E.  513 ; 
Wheatley  v.  Glover,  125  Ga.  710,  54 
S.  E.  626.  See  also  Brunswick  Ter- 
minal Co.  v.  National  Bank  of  Balti- 
more, 192  U.  S.  386,  48  L.  Ed.  491, 
aff'g  112  Fed.  812. 

This  provision  imposes  no  liability, 
and  if  the  charter  imposes  none,  a 
stockholder  who  has  transferred  his 
stock  is  not  liable  although  the  cor- 
poration fails  within  six  months  after 
the  transfer.  Wheatley  v.  Glo^rer,  125 
Ga.  710,  54  S.  E.  626. 

69  Hosier  Safe  Co.  v.  Guardian  Tru^t 
Co.,  208  N.  Y.  524,  101  N.  E.  786,  modi- 
fying and  aff'g  judgment  153  N.  Y. 
App.  Div.  117,  138  N.  Y.  Supp.  298. 

70  The  statutes  of  Georgia  formerly 
contained  such  a  requirement.  Wheat- 
ley  V.  Glover,  125  Ga.  710,  54  S.  E. 
626;  Mason  v.  Force,  30  Ga.  99;  Bobi- 
son  V.  Beall,  26  Ga.  17;  Force  v. 
Dahlonega  Tanning  &  Leather  Manu- 
facturing Co.,  22  Ga.  86;  Thornton  v. 
Lajie,  11  Ga.  459;  Lane  v.  Morris,  8 
Ga.  468;  Brunswick  Terminal  Co.  v. 
National  Bank  of  Baltimore,  192  TJ.  S. 
386,  48  L.  Ed.  491,  aff'g  112  Fed.  812. 
The  present  statute  dispenses  with  the 
necessity  for  publishing  notice  of  the 
transfer,  and  exempts  the  transferrer 
from  liability  unless  the  corporation 
fails  within  six  months  from  the  date 
of  the  transfer.  2  Park's  Ann.  Cgde 
1914,  §  2247. 

The  special  charters  considered  in 
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Statutes  imposing  liability  on.  the  transferrer,  being  in  derogation 
of  the  common  law,  are  to  be  strictly  construed,  and  persons  seeking 
to  take  advantage  of  them  must  bring  themselves  within  their  pro- 


visions 


71 


§4200. Transfer  by  stocMiolder  who  has  satisfied  liability. 

"When  a  stockholder  has  paid  a  creditor  the  full  amount  of  his 
liability,  and  been  thereby  discharged  from  any  further  liability,''^ 
one  to  whom  he  transfers  his  stock  incurs  no  liability.'^ 

§4201. Transfers  to  escape  liability  dr  which  are  merely 

colorable.  If  a  transfer  is  made  in  good  faith  and  to  a  responsible 
person,  it  is  none  the  less  effectual  to  relieve  the  transferrer  from  lia- 
bility because  it  is  made  for  the  purpose  of  escaping  liability.''*  This 
is  true,  for  example,  of  a  sale  of  pledged  stock  by  the  pledgee,  under 
an  authority  contained  in  the  pledge,''^  and  of  a  retransfer  of  stock 
by  the  vendee  thereof  to  the  vendor  pursuant  to  an  agreement  by  the 
latter  to  repurchase  it  contained  in  the  original  contract  of  sale.''® 
Nor,  where  the  transfer  is  made  in  good  faith,  is  the  transferrer  liable 
because  of  subsequent  transactions  between  the  transferee  and  the 
corporation  whereby  it  is  sought  to  shield  .the  transferee  from  lia- 
bility." 

But  a  transfer  for  the  purpose  of  escaping  liability  will  not  re- 
lieve the  transferrer,  if  it  is  merely  colorable,  and  he  remains  the 
beneficial  owner.''®    Nor,  as  a  rule,  will  a  fraudulent  transfer  made 

Hull  V.  Burtis,  90  HI.  213,  and  Fuller  76  Holyokc   Bank    v.    Burnham,    11 

V.  Ledden,  87  111.  310,  ocrataiued  pro-  Cush.  (Mass.)  183. 

visions  to  this  effect.  77  Hall   &  Farley  v.   Alabama  Ter- 

As  to  whether  such  a  provision  ren-  minal   &   Improvement   Co.,    173   Ala. 

ders   the  transferrer  liable  for   debts  398,  56  So.  235. 

contracted   after   the    transfer   where  78  United     States.       McDonald     v. 

he  fails  to  give  the  required  notice,  see  Dewey,  202  IT.  S.  510,  50  L.  Ed.  1128, 

§  4198,  supra.  6  Ann.   Cas.  419;   Bankin  v.  Fidelity 

71  Fidelity  &  Columbia  Trust  Co.  v.  Insurance,  Trust  &  Safe  Deposit  Co., 
Edelen,  176  Ky.  376,  195  S.  W.  447.  189  V.  S.  242,  47  L.  Ed.  792,  aff'g  108 

72  See  §  4260,  infra.  Fed.  475;  Earle  v.  Carson,  188  XT.  S. 
73Thebu3  v.  Smiley,  110  HI.  316.  42,  47  L.  Ed.  373,  aff'g  107  Fed.  639, 
74Magruder  v.  Colston,  44  Md.  349,       60  L.  E.  A.  266;  Matteson  v.  Dent,  176 

22    Am.    Eep.    47;    Holyoke   Bank    v.  TT.  S.  521,  44  L.  Ed.  571,  aff'g  73  Minn. 

Burnham,  11  Cush.  (Mass.)   183;  Mil-  170,   75  N.  W.   1041;   Pauly  v.   State 

ler  v.  Great  Republic  Ins.  Co.,  50  Mo.  Loan  &  Trust  Co.,  165  XJ.  S.  606,  41 

55  ;  Simmons  v.  Dent,  16  Mo.  App.  288.  L.  Ed.  844,  aff  'g  58  Fed.  666,  56  Fed. 

75lVIagruder  v.  Colston,  44  "Md.  349,  430;   Anderson  v.  Philadelphia  Ware- 

22  Am.  Eep.  47,  house  Co.,  Ill  U.  S.  479,  28  L.  Ed, 
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with  knowledge  of  the  insolvency  of  the  corporation  and  for  the  pur- 
pose of  escaping  liability  relieve  a  stockholder  from  liability  to  exist- 
ing creditors.™  And  it  has  been  held  that  a_  transfer  without 
consideration  made  when  the  company  is  in  debt  and  insolvent  is 
presumptively  fraudulent,  and  the  burden  is  on  the  transferrer  to 
show  the  contrary.*"  But  it  has  been  held  that  a  stockholder  is  relieved 
from  liability  to  subsequent  creditors  by  a  transfer  of  his  stock,  regard- 
less of  the  good  faith  of  the  transaction,  provided  there  is  an  actual 
assignment  consummated  according  to  the  terms  of  the  statute.'^  And 


478;  Germania  Nat.  Bank  of  New  Or- 
leans V.  Case,  99  TJ.  S.  628,  25  L.  Ed. 
448;  Anglo-American  Land,  Mortgage 
&  Agency  Co.  v.  Lombard,  132  Fed. 
721,  certiorari  denied  196  U.  S.  638,  49 
L.  Ed.  630  (mem.  dec.) ;  Sykes  v.  Hol- 
lorway,  81  Fed.  432.  See  also  Johnson 
V.  Laflin,  5  Dill.  65,  Fed.  Cas.  No. 
7,393,  afi'd  103  U.  S.  800,  26  L.  Ed. 
532. 

Illinois.  Hamilton  v.  Eisendrath, 
185  111.  App.  502;  Tuttle  v.  National 
Bank  of  Eepublic,  48  111.  App.  481. 

Micbigan.  May  v.  TJllrich,  132  Mich. 
6,  92  N.  W.  493;  Foster  v.  Eow,  120 
Mich.  1,  77  Am.  St.  Eep.  565,  79  N. 
W.  696. 

Minnesota.  Pioneer  Fuel  Co.  v.  St. 
Peter  Street  Improvement  Co.,  64 
Minn.  386,  67  N.  W.  217. 

OMo.  Peter  v.  Union  Mfg.  Co.,  56 
Ohio  St.  181,  46  N.  E.  894. 

Vermont.  Dauchy  v.  Brown,  24  Vt. 
197. 

England.  Hyam's  Case,  1  De  G.  F. 
&  J.  75. 

A  transfer  to  a  dummy  while  the 
corporation  is  insolvent,  without  con- 
sideration and  for  the  purpose  of 
avoiding  the  transferrer's  liability,  is 
void  as  to  creditors.  Lamson  v.  Hatch- 
ings, 118  Fed.  321,  certiorari  denied 
189  U.  S.  514,  47  L.  Ed.  924  (mem. 
dec). 

79  Steed  v.  Henry,  120  Ark.  583,  180 
S.  W.  508 ;  Bank  of  Midland  v.  Harris, 
114  Ark.  344,  Ann.  Cas.  1916  B  1255, 
170  S.  W.  67. 


"Such  saJe  and  transfer  would  not 
be  made  in  good  faith  if  at  the  time 
such  stockholder  knew  that  the  bank 
was  then  insolvent,  or  if  he  made  such 
sale  for  the  purpose  of  escaping  such 
liability."  Warren  v.  Nix,  97  Ark. 
374,  135  S.  W.  896. 

A  f rajidulent  transfer  of  stock  ma  flei 
with  intent  to  avoid  the  st'atut.jry 
liability  and  to  defraud  creditors  may 
be  attacked  by  cross-bill  in  a  credi- 
tors' suit  if  it  ha^  not  been  attacked 
by  the  plaintiff  or  the  receiver.  Bene- 
dum  V.  First  Citizens'  Bank,  72  W. 
Va.  124,  78  S.  E.  656. 

Where  a  transfer  is  set  up  as  a  de- 
fense to  an  action  at  law  in  a  federal 
court,  it  is  competent  for  plaintiff  to 
prove  that  the  transfer  was  fraudu- 
lent and  for  the  purpose  of  escaping 
liability.  Lamson  v.  Hutehings,  118 
Fed.  321,  certiorari  denied  189  U.  S. 
514,  47  L.  Ed.  924  (mem.  dec). 
'  In  a  suit  by  a  receiver  of  a  national 
bank  to  set  aside  a  transfer  as  fraudu- 
lent, the  burden  is  on  him  to  show 
fraud.  Sykes  v.  HoUoway,  81  Fed.  432. 

A  transfer  under  such  circumstances 
to  a  person  who  is  insolvent  and  who 
is  known  to  the  transferrer  to  be  in- 
solvent, will  not  relieve  him  from  lia- 
bility.    See  §  4202,  infra. 

80  McConey  v.  Belton  Oil  &  Gas  Co., 
97  Minn.  190,  106  N.  W.  900. 

81  Bank  of  Midland  v.  Harris,  114 
Ark.  344,  Ann.  Cas.  1916  B  1255,  170 
S.  W.  67. 
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also  that  he  is  relieved  from  liability  although  the  transfer  was  fraud- 
ulent, if  the  transferee  is  solvent  and  financially  able  to  respond.^^ 
A  stockholder  in  a  bank  cannot  relieve  himself  from  liability  by 
transferring  his  stock  after  the  bank  has  suspended.^* 

§  4202. Trajisf ers  to  persons  who  are  insolvent.    If  a  transfer 

is  made  in.  good  faith,  and  not  for  the  purpose  of  defeating  cred.itors, 
the  mere  fact  that  the  transferee  is  insolvent  or  pecuniarily  irrespon- 
sible "will  not  render  the  transferrer  liable  to  creditors.** 

In  England  it  is  held  that  a  transfer  of  stock  in  a  failing  corpora- 
tion will  relieve  the  transferrer  from  further  liability  if  it  is. an  out 
and  out  transfer,  and  not  merely  colorable,  although  it  may  be  made 
to  a  person  known  to  be  insolvent  and  irresponsible,  and  for  the  pur- 
pose of  escaping  liability ;  *®  but  in  this  country  the  weight  of  author- 
ity is  to  the  contrary.  In  most  jurisdictions  in  which  the  question  has 
arisen  it  has  been  held  that,  when  a  corporation  is  in  failing  circum- 
stances, a  transfer  of  stock  for  the  purpose  of  escaping  liability  to 
creditors,  to  a  person  who  is  known  to  be  insolvent,  or  who,  for  any 
other  reason,  is  irresponsible,  is  a  fraud  upon  creditors  of  the  cor- 
poration, and  void  as  to  them,  and  will  not  relieve  the  transferrer 
from  liability  for  the  balance  due  on  his  stock  or  from  an  additional 
statutory  liability.*®    And  the  transferrer  is  not  relieved  from  liability 

82  See   §4202,  infra.  See  also  Poston  v.  Hull,  75  Ohio  St. 

83  May  V.  McQuillan,  129  Mieh.  392,      502,  80  N.  E.  11. 

89  N.  W.  45.  8B  Master's   Case,    7   Ch.   App.   292; 

A  stockholder  in  a  national  bank  Harrison's  Case,  6  Ch.  App.  286; 
is  not  relieved  of  liability  by  a  trans-  Weston's  Case,  4  Ch.  App.  20;  De 
fer  made  after  the  bank  has  become  Pass's  Case,  4  De  G.  &  J.  544;  Cos- 
insolvent  and  has  closed  its  doors,  tello  's  Case,  2  De  G.  P.  &  J.  302.  See 
although  no  assessment  has  been  made  also  McDonald  v.  Dewey,  202  TT.  S. 
by  the  comptroller  of  the  currency.  510,  50  L.  Ed.  1128,  6  Ann.  Cas.  419. 
Graham  v.  Piatt,  28  Colo.  421,  65  Pac.  86  United  States.  Lamson  v. 
30;  Hill  V.  Graham,  11  Colo.  App.  536,  Hutchings,  118  Ped.  321,  certiorari 
53  Pac.  1060.  denied  189  U.  S.  514,  47  L.  Ed.  924 

Where  a  stockholder  makes  an  as-  (mem.  dec), 

signment  for  the  benefit  of  his  credi-  Alabama.      Henderson    v.    Mayfield 

tors    under    such     circumstances,    an  Woolen  Mills,  153  Ala.  625,  45  So.  211; 

assessment    subsequently    made    is    a  Central     Agricultural     &    Mechanical 

valid  claim  against  his  estate,  regard-  Ass'n  v.  Alabama  Gold  Life  Ins.  Co., 

less  of  vifhether  the  assignee  does  or  70  Ala.  120. 

does  not  accept  the  assignment.     Gra-  Oalifomia.      People's    Home     Sav. 

ham  v.  Piatt,  28  Colo.  421,  65  Pac.  30.  Bank  v.  Eickard,  139  Cal.  285,  73  Pac. 

84Sykes  v.  Holloway,  81  Ped.  432;  858;  Welch  v.  Sargent,  127  Cal.  72,  59 

Poster  V.  Eow,   120  Mieh.   1,  77  Am.  Pac.  319;  National  Carriage  Mfg.  Co. 

St.  Eep.  565,  79  N.  W.  696;  Miller  v.  v.  Story  &  Isham  Commercial  Co.,  Ill 

Great   Eepublic  Ins.   Co.,  50   Mo.   55.  Cal.  531,  44  Pac.  157. 
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under  such  circumstances  by  showing  a  full  or  partial  consideration 
for  the  transfer  as  between  himself  and  the  transferee,*''  or  by  the  fact 
that  the  transferee  is  accepted  by  the  corporation  as  a  stockholder, 
and  the  transfer  is  registered  on  the  corporate  books.**  This  is  the 
well-settled  rule  under  the  National  Bank  Act,  provided  the  trans- 
ferrer knew  or  ought  to  have  known  of  the  insolvency  of  the  bank 
when  the  transfer  was  made.*^    And  the  same  principle  applies  when 


Connecticut.  Paine  v.  Stewart,  33 
Conn.  517. 

Iowa.  Wishard  v.  Hansen,  99  Iowa 
307,  61  Am.  St.  Eep.  238,  68  N.  "W. 
691. 

Kentucky.  See  Fidelity  &  Columbia 
Trust  Co.  V.  Edelen,  176  Ky.  376,  195 
S.  "W.  447. 

Louisiana.  Mandion  v.  Firemen's 
Ins.  Co.,  11  Rob.  177. 

Maryland.  Eider  v.  Morrison,  54 
Md.  429. 

^Massachusetts.  Marcy  v.  Clark  17 
Maris.   330. 

Michigan.  TJtiea  Fire  Alarm  Tel. 
Co.  V.  Waggoner  Watchman  Clock  Co., 

166  Mich.  618,  132  N.  W.  502;  Foster 
V.  Row,  120  Mich.  1,  77  Am.  St.  Rep. 
565,  79  N.  W.  696. 

Missouri.  Provident  Sav.  Inst.  v. 
Jackson  Place  Skating  &  Bathing 
Rink,  52  Mo.  557;  MeClaren  v.  Fran- 
eiscus,  43  Mo.  452;  Banta  v.  Hubbell, 

167  Mo.  App.  38,  150  S.  W.  1089;  Tred-' 
way  V.  St.  Louis  Commercial  Agency, 
13  Mo.  App.  582. 

New  York.  Veiller  v.  Brown,  18 
Hun  571;  Nathan  v.  Whitlock,  9  Paige 
152. 

Ohio.  Herrick  v.  Wardwell,  58  Ohio 
St.  294,  50  N.  E.  903;  Peter  v.  Union 
Mfg.  Co.,  56  Ohio  St.  181,  46  N.  E. 
894;  Eider  v.  Fritchey,  49  Ohio  St. 
285,  15  L.  R.  A.  513,  30  N.  E.  692, 
Mason  v.  Alexander,  44  Ohio  St.  318, 
7  N.  E.  435. 

Pennsylvania.  Burt  v.  Real  Estate 
Exchange,  175  Pa.  St.  619,  52  Am.  St. 
Eep.  858,  34  Atl.  923;  Aultman's  Ap- 
peal, 98  Pa.  St.  505. 

Texas.     Rich  v.  Park,  —  Tex.  Civ. 


App.  — ,  177  S.  W.  184;  Nenney  v. 
Waddill,  6  Tex.  Civ.  App.  244,  25  S. 
W.  308. 

Vermont.  Dauchy  v.  Brown,  24  Vt. 
197. 

And  see  §  4201,  supra. 

"A  transfer  of  shares  in  a  fail- 
ing corporation,  made  by  the  trans- 
ferrer with  the  purpose  of  escaping  his 
liability  as  a  shareholder,  to  a  per- 
son who  from  any  cause  is  incapable 
of  responding  in  respect  of  such  lia- 
bility, is  void  as  to  creditors  of  the 
company  and  as  to  other  sharehold- 
ers, although  as  between  the  trans- 
ferrer and  the  transferee  the  transfer 
may  be  out  and  out. ' '  Aultman  's  Ap- 
peal, 98  Pa.  St.  505,  quoted  with  ap- 
proval in  Burt  v.  Real  Estate  Ex- 
change, 175  Pa.  St.  619,  52  Am.  St. 
Rep.  858,  34  Atl.  923. 
■  "When  a  corporation  possesses  as- 
sets substantially  in  excess  of  its  lia- 
bilities to  creditors,  is  not  embarrassed 
by  the  demands  of  creditora,  and  is  a 
going  concern,  apparently  endowed 
with  sufficient  resources  and  vitality 
to  continue  its  business  indefinitely 
and  successfully,  it  is  not  insolvent  so 
far  as  creditors  are  concerned,  though 
its  capital  stock  be  impaired. ' '  Banta 
V.  Hubbell,  167  Mo.  App.  38,  150  S.  W. 
1089. 

87  McDonald  v.  Dewey,  202  TJ.  S. 
510,  50  L.  Ed.  1128,  6  Ann.  Cas.  419. 

88  People's  Home  Sav.  Bank  v. 
Eickard,  139  Cal.  285,  73  Pac.  858. 

89  McDonald  v.  Dewey,  202  U.  S. 
510,  50  L.  Ed.  1128,  6  Ann.  Cas.  419; 
Earle  v.  Carson,  188  TT.  S.  42,  47  L. 
Ed.  373,  afe'g  107' Fed.  639,  60  L.  R.  A. 
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a  person  purchases  stock  in  a  corporation,  and,  for  the  purpose  of 
escaping  liability  as  a  stockholder,  has  the  same  transferred  on  the 
books  of  the  corporation  directly  from  the  seller  to  an  irresponsible 
person.  In  such  a  case,  he  is  himself  liable  to  creditors,  on  insolvency 
of  the  corporation,  as  the  actual  owner  of  the  stock.'" 

The  gist  of  the  liability  in  cases  of  this  kind  is  fraud.'^  The  fact 
that  the  transfer  was  made  to  aa  insolvent  person  is  evidence  of  a 
fraudulent  intent,'''  as  is  the  fact  that  he  knew  that  the  transferee 
was  insolvent." 

In  order  to  hold  the  transferrer  liable  it  must  appear  that  the  cor- 


266;  Pauly  v.  State  Loan  &  Trust  Co., 
165  U.  S.  606,  41  L.  Ed.  844,  aff'g  58 
Fed.  666, 56  Fed.  430;  Bowden  v.  John- 
son, 107  tr.  S.  251,  27  L.  Ed.  386;  Ger- 
mania  Nat.  Bank  of  New  Orleans  v. 
Case,  99  U.  S.  628,  25  L.  Ed.  448;  Fow- 
ler V.  Grouse,  175  Fed.  646;  Baker  v. 
Beeves,  85  Fed.  837;  Sykes  v.  Hollo- 
way,  81  Fed.  432;  Foster  v.  Lincoln's 
Ex'r,  79  Fed.  170;  Cox  v.  Montague, 
78  Fed.  845;  Bowden  v.  Santos,  1 
Hughes  158,  Fed.  Cas.  No.  1,716.  See 
also  Schofield  v.  Twining,  127  Fed. 
486;  Stuart  v.  Hayden,  72  Fed.  402, 
afE'd  169  U.  S.  1,  42  L.  Ed.  639. 

A  receiver  of  a  national  bank  may 
maintain  a  suit  in  equity  to  set  aside 
a  transfer  of  stock  alleged  to  have 
bean  fraudulently  made  for  the  pur- 
pose of  avoiding  liability  and  for  a 
judgment  against,  the  transferrer  for 
the  amount  of  the  assessment.  Hed- 
lund  V.  Dewey,  105  Fed.  541. 

'The  transferee  is  also  liable.  Baker 
V.  Beeves,  85  Fed.  837. 

90  Davis  V.  Stevens,  17  Blatchf .  259, 
Fed.  Cas.  No.  3,653;  Case  v.  Small,  4 
"Woods  78,  10  Fed.  722. 

That  a  pledgee  of  shares  of  stock  in 
a  national  bank,  who  in  good  faith  and 
with  no  fraudulent  intent  takes  the 
security  for  his  benefit  in  the  name  of 
^  an  irresponsible  trustee,  and  who  exer- 
cises none  of  the  rights  of  a  stock- 
holder, incurs  no  liability  as  a  stock- 
holder to  creditors,  although  his 
avowed    purpose   may   have    been    to 


avoid  any  liability  as  a  stockholder 
see  §  4193,  supra. 

91  Fowler  v.  Grouse,  175  Fed.  646. 
The  question  is  whether  the  transfer 

was  fraudulent  as  to  creditors.  Miller 
V.  Great  Republic  Inis.  Co.,  50  Mo.  55. 

The  question  is  one  of  fraudulent 
intent  on  the  part  of  the  transferrer, 
and  such  an  intent'  may  be  inferred 
from  circumstances.  Banta  v.  Hub- 
bell,  167  Mo.  App.  38,  150  S.  W.  1089. 

"The  gist  of  the  liability  is  the 
fraud  implied  in  selling,  with  notice 
of  the  insolvency  of  the  bank  and 
with  intent  to  evade  the  double  lia- 
bility imposed  upon  the  stockholder 
by  the  National  Banking  Act.  In 
short,  the  question  of  liability  is 
largely  determinable  by  the  presence 
or  absence  of  an  intent  to  evade  lia- 
bility." McBonald  v.  Dewey,  202  XJ. 
S.  510,  50  L.  Ed.  1128,  6  Ann.  Cas. 
419. 

92  McDonald  v.  Dewey,  202  V.  S. 
510,  50  L.  Ed.  1128,  6  Ann.  Cas.  419; 
Foster  v.  Row,  120  Mich.  1,  77  Am. 
St.  Eep.  565,  79  N.  W.  696. 

The  pecuniary  condition  of  the 
transferee  is  material  upon  the  ques- 
tion whether  the  transfer  was  bona 
fide  or  colorable.  Sykes  v.  Holloway, 
81  Fed.  432. 

93  The  fact  that  he  knew  of  the  in- 
solvency of  the  transferee  is  very 
strong  evidence  of  fraud.  Miller  v. 
Great  Republic  Ins.  Co.,  50  Mo.  55. 

Knowledge  on  the  part  of  the  trans- 
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poration  was  insolvent  at  the  time  of  the  transfer;  that  he  knew  or 
ought  to  have  known  of  such  insolvency  at  that  time ;  that  he  made 
the  transfer  for  the  purpose  of  avoiding  liability,  and  that  the  trans- 
feree was  unable  to  respond  to  such  liability.'*  He  does  not  remain 
liable  merely  because  the  corporation  is  insolvent  when  the  transfer 
is  made  if  he  does  not  know  of  its  insolvency ;  '*  and  this  is  true 
even  though  he  does  know  that  the  transferee  is  insolvent.**     Nor 


ferrer  that  the  transferee  is  insolvent 
is  material  cm  the  question  of  fraudu- 
lent intent.  Utica  Fire  Alarm  Tel.  Co. 
V.  Waggoner  Watchman  Clock  Co.,  166 
Mich.  618,  132  N.  W.  502. 

94  Fowler  v.  Grouse,  175  Fed.  646. 

The  burden  is  on  the  party  attack- 
ing the  transfer  to  show,  either  by  di- 
rect or  circumstantial  evidence,  that, 
at  the  time  of  the  transfer,  both  the 
corporation  and  the  transferee  were 
insolvent,  and  that  the  transferrer 
knew  that  such  was  the  case.  Banta 
V.  Hubbell,  167  Mo.  App.  38,  150  S. 
W.  1089. 

"If  the  corporation  was  insolvent 
at  the  time  of  the  transfer  and  the 
transferrers  knew  it,  and  if  the 
transferee  was  insolvent  and  the  traoas- 
ferrers  knew  it,  the  inference  of  a 
guilty  intent  would  be  the  only  one 
such  facts  would  permit.  But,  if 
any  one  of  these  elements  is  lacking, 
the  others,  at  most,  can  be  given  no 
greater  effect  than  that  of  raising  a 
debatable  issue  of  fact.  Thus  if  the 
corporation  in  fact  is  insolvent,  but 
the  transferee  is  solvent  and  may  be 
compelled  to  discharge  the  unpaid  lia- 
bility, the  transfer  should  not  be  held 
fraudulent,  since  it  could  not  in  any 
way  impair  the  integrity  of  the  trust 
fund.  On  the  other  hand,  if  the  trans- 
feree be  insolvent  and  the  corpora- 
tion in  fact  be  solvent  and  liable,  to 
hold  the  transfer  void  could  be  done 
only  by  wholly  ignoring  the  question 
of  intent  as  well  as  the  right  of  the 
owner  of  property  to  sell  it  if  he 
chooses.  And,  further,  if  both  the 
corporation  and  the  transferee  in  fact 


are  insolvent,  but  in  appearance  and 
reputation  belie  that  fact,  and  the 
transferrer  is  ignorant  of  the  true 
condition,  and  innocently  acts  on  the 
presumption  that  either  is  solvent,  it 
would  be  most  unjust  to  hold  him 
guilty  of  a  fraud,  when  no  fraud  was 
intended,  and  he  was  actuated  by  the 
bona  fide  purpose  of  selling  his  prop- 
erty." Banta  v.  Hubbell,  167  Mo. 
App.  38,  150  S.  W.  1089. 

95  Fowler  v.  Crouse,  175  Fed.  646; 
Banta  v.  Hubbell,  167  Mo.  App.  38, 
150  S.  W.  1089. 

96  This  is  the  rule  in  respect  to 
transfers  of  national  bank  stock.  Mc- 
Donald V.  Dewey,  202  U.  S.  510,  50 
L.  Ed.  1128,  6  Ann.  Gas.  419;  Earle  v. 
Carson,  188  V.  S.  42,  47  L.  Ed.  373, 
aff'g  107  Fed.  639,  60  L.  B.  A.  266; 
Sykes  v.  Holloway,  81  Fed.  432.  See 
also  Foster  v.  Bow,  120  Mich.  1,  77 
Am.  St.  Eep.  565,  79  N.  W.  696. 

In  Earle  v.  Carson,  188  TJ.  S.  42,  47 
Ii.  Ed.  373,  aff'g  107  Fed.  639,  60  L. 
E.  A.  266,  in  reply  to  a  contention  that 
the  transferrer  remained  liable  if  the 
■bank,  at  the  time  of  the  transfer,  was 
insolvent  in  the  sense  that  its  assets, 
if  liquidated,  would  not  discharge  its 
liabilities,  whether  he  knew  of  that 
fact  or  not,  Mr.  Justice  White  said: 
"If  the  proposition  were  sustained  it 
would  thus  corme  to  pass  that  the 
power  of  stockholders  to  freely  trans- 
fer their  stock  like  any  other  personal 
property  would  be  burdened  with  a  re- 
striction arising  from  the  unknown 
insolvency  of  the  bank,  whilst  such 
limitation  would  not  apply  to  any 
other  contract  concerning  the  property 
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does  he  remain  liable  although  the  transfer  was  made  fraudulently  and 
with  intent  to  evade  liability,'  if  it  appears  that  the  transferee  is 
solvent  Eind  responsible  to  the  amount  necessary  to  satisfy  the  claims 
of  creditors,  so  that  they  were  not  dattinified  by  the  change  of  owner- 
ship.^ But  where  the  transferrer  seeks  to  escape  liability  on  the 
ground  that  the  transferee  was  financially  able  to  respond,  he  has 


or  affairs  of  the  bank.  This  would  be 
to  hold  that  the  statute, had  conferred 
the  ,legser  freedom  of  contract  where 
it  was  its  avowed  purpose  to  give  the 
greater.  It  would  besides  require  us 
to  say  that  a  limitation  resulting  from 
unknown  insolvency  was  made  effec- 
tive upon  a  stockholder  in  transferring 
his  ,  stock  when  such  restriction  was 
not  made  operative  on  the  bank  and 
its  o;tecers.when  they  entered  into  con- 
tracts. But  this  would  cause  the  un- 
known insolvency  to  restrict  the  power 
of  the  person  less  likely  to  be  aware 
of  its  existence  and  to  cause  it  not 
to  ^e  controlling  where  knowledge 
was  most  apt  to  obtain.  ,  Taking  into 
view  the  vvhole  act,  the  provision  con- 
ferring the  power  to  transfer  stock; 
the  one  already  referred  to  which 
avoids  contracts  made  in  conternpla- 
tion  of  insolvency ;  the  authority  con- 
ferred upon  the  comptroller  to  con- 
stantly test  the  condition  of  a  national 
bank;  the  right  given  him  to  sus- 
pend the  business  of  such  bank  when 
the  exigencies  of  its  situation  require 
it,  and  the  double  liability  imposed  . 
on  the  registered  stockholders,  we 
think  it  results  that  the  power  to 
transfer,  stock,  like  other  personal 
property,  is  not  limited  by  the  mere 
fact  that  at  the  time  of  the  transfer 
the  bank,  which  was  a  going  concern, 
was  insolvent  in  the  sense  that  its  as- 
sets, if  liquidated,  would  not  dis- 
charge its  liabilities,  unless  it  be  . 
shown  that  the  seller  was  aware  of 
the  fact  and  had  sold  his.  stock  to 
avoid  the  double  liability  which  was 
impending. ' ' 
Where    the    complainant    fails    to 


show  knowledge  of  the  bank's  insol- 
vency or  a  fraudulent  intent  on  the 
part  of  the  defendant,  the  latter  is 
not  liable  although  he  fails  to  show 
ihat  the  tra;nsferee  is  financially  re- 
sponsible. Fowler  V.  Crouse,  175  Ted. 
646. 

To  hold  the  transferrer  liable  he 
need  liot  have  had  actual  knowledge 
of  the  insolvency  of  the  bank  at  the 
time  of  the  transfer,  but  it  is  sufficient 
if  he  had  reason  to  apprehend  its 
failure,  and  made  the  transfer  to  re- 
lieve himself  from  liability.  Cox  v. 
Montague,  78  Fed.  845.  See  also  Mc- 
Donald V.  Dewey,  202  IT.  S.  510,  50 
L.  Ed.  1128,  6  Ann.  Cas.  419. 

Although  a  stockholder  in  a  state 
bank  may  transfer  his  stock  when  the 
bank  is  in  a  failing  condition,  he  can- 
not after  its  insolvency  be  held  lia- 
ble, in  the  absence  of  proof  of  bad 
faith  and  that  he  knew  of  the  bank's 
condition,  and  the  burden  of  proof  as 
to  this  is  on  a  creditor  or  receiver  seek- 
ing to  hold  him  liable.  Foster  v.  Eow, 
120  Mich.  1,  77  Am.  St.  Eep.  565,  79 
"n.  "W.  696. 

97  McDonald  v.  Dewey,  202  U.  S. 
510,  50  L.  Ed.  1128,  6  Ann.  Cas.  419. 

"It  is  not  necessary  to  show  that 
they  were  persons  of  responsibility 
equal  to  that  of  the  original  stock- 
holder. It  is  sufS.cient  that  they  were 
responsible  to  an  amount  called  for 
by  the  necessities  of  the  case — ^in  other 
words,  in  an  amount  sufficient  to  indi- 
cate that  the  creditors  of  the  bank 
were  not  damnified  by  the  change  pt 
ownership."  McDonald  v.  Dewey,  202 
U.  S.  510,  50  L.  Ed.  1128,  6  Ann.  Cas, 
419. 
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the  burden  of  affirmatively  showing  that  fact.^^  And  the  burden  is 
also  on  him  to  show  that  an  insolvent  transferee  subsequently  trans- 
ferred the  stock  to  a  person  financially  responsible." 

§4203. Transfers  to  persons  not  legaJly  liable  as  stock- 
holders. In  order  to  relieve  the  transferrer  from  his  statutory  lia- 
bility or  from  liability  for  the  balance  due  on  his  stock,  the  transfer 
must  not  only  be  made  to  a  person  legally  capable  of  holding  the 
stock  transferred,  but  also  to  one  who  is  legally  capable  of  assuming 
the  obligations  of  a  stockholder,  and  who  is  not  at  liberty  to  repudiate 
them.^  So  a  person  who  transfers  stock  to  an  infant  will  remain  liable 
to  creditors  unless  the  infant  has  in  the  meantime  attained  his  ma- 
jority and  ratified  the  transfer,  even  though  the  corporation  was 
solvent  when  the  transfer  was  made.^  Nor  can  a  stockholder  escape 
liability  by  a  transfer  to  the  corporation,*  or  to  a  third  person  as 


98  McDonald  v.  Dewey,  202  TJ.  S.  510, 
50  L.  Ed.  1128,  6  Ann.  Gas.  419  (dis- 
tinguishing Stuart  V.  Hayden,  169  TJ. 
TJ.  1,  42  L.  Ed.  639) ;  Fowler  y.  Grouse, 
175  Fed.  646. 

99  People's  Home  Sav.  Bank  v.  Eiek- 
ard,  139  Gal.  285,  73  Pae.  858. 

1  United  States.  In  re  Grand  Eapida 
Furniture  Agency,  209  Fed.  483;  Aid- 
rich  V.  Bingham,  131  Fed.  363.  See 
also  Johnjson  v.  Laflin,  5  Dill.  65,  Fed. 
Gas.  No.  7,393,  afE'd  103  U.  S.  800, 
26  L.  Ed.  532. 

California.  Welch  v.  Sargent,  127 
Gal.  72,  59  Pac.  319. 

Iowa«  Wishard  v.  Hansen,  99  Iowa 
307,  61  Am.  St.  Rep.  238,  68  N.  W.  691. 

Maryland.  Eider  v.  Morrison,  54 
Md.  429. 

Michigan.  See  Foster  v.  Eow,  120 
Mich.  1,  77  Am.  St.  Eep.  565,  79  N.  W. 
696. 

New  York.  In  re  Eeciproeity  Bank, 
22  N.  Y.  9;  Nathan  v.  Whitlock,  9 
Paige  152. 

Pennsylvania.    Burt  v.  EeaV  Estate, 
Exchange,  175  Pa.  St.  619,  52  Am.  St. 
Eep.  858,  34  Atl.  923;  Aujitman's  Ap- 
peal, 98  Pa.  St.  505. 

England.  Capper 's  Gasp,,  3  Gh.  App. 
458.  ;>'     ' 


2Aldrich  v.  Bingham,  131  Fed.  363; 
Foster  v.  Lincoln's  Ex'r,  79  Fed.170; 
Symon's  Case,  5  Ch.  App.  298;  Mann's 
Case,  3  Ch.  App.  459,  note;  Capper's 
Case,  3  Ch.  App.  458  ;  Castellcr's  Case, 
L.  E.  8  Bq.  504.  See  also  Johnson  v. 
Laflin,  5  Dill.  65,  Fed.  Gas.  No.  7,393, 
afe'd  103  V.  8.  800,  26  L.,  Ed.  532. 

This  is  true  in  the  pase  of  national 
bank  stock"  although  the  bank  ac- 
quiesces in  and  records  the  transfer, 
since  the  liability  is  statutory  and  can- 
not be  waived  by  the  officers  of  the 
bank.  Aldrich  v.  Bingham,  131  Fed. 
363. 

A  transfer  of  his  stock  by  a  stock- 
holder in  a  national  bank  to  his  minor 
children,  when,  although  perhaps  not 
supposing  the  bank  to  be,  actually  in- 
solvent, he  had  reason  to  suspect  its 
unsoundness,  and  with  the  intent  that, 
if  all  cajne  out  well,  the  children 
should  ,have  the  stock,  does  not  re- 
lieve him  from  liability  to  creditors. 
Foster  v.  Lincoln's  Ex'r,  79  Fed.  170. 

As  to  the  liability  of  infants^  see 
§  4187,  .supra. 

3  United  States.  In  re  Grand  Eapids 
Furniture  Agency,  209  Fed.  483;  Glenn 
y.i&Qtt,  28  Fed.  804;  Johnson  v.  Laf- 
lin;  5  Dill.   65,   Fed.   Gas.   No.   7,393, 
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trustee  for  it,*  or  to  another  corporation  which  has  no  power  to  take 
aad  hold  the  stock.^  But  a  stockholder  is  relieved  from  liability  by- 
surrendering  his  stock  to  the  corporation,  although  the  statute  forbids 
it  to  purchase  its  own  stock,  where  such  stock  is  subsequently  re- 
issued and  sold  to  other  persons.®  And  a  subscriber  who  causes  the 
stock  to  be  issued  to  a  third  person  as  trustee  to  be  sold  by  him  as 
treasury  stock  for  the  benefit  of  the  company  is  entitled  to  credit  on 
his  subscription  for  the  amount  received  by  the  corporation  as  a  re- 
sult of  such  salesJ 

A  husband  does  not  remain  liable  as  a  stockholder  after  a  transfer 
to  his  wife,  if  the  transfer  is  made  in  good  faith,  and  a  married  woman 


afE'd  103  TJ.  S.  800,  26  L.  Ed.  532. 

Georgia.  Walters  v.  Porter,  3  Ga. 
App.  73,  59  S.  E.  452. 

Kansas.  See  Abilene  State  Bank  v. 
Strachan,  89  Kan.  577,  46  L.  B.  A.  (N. 
S.)  668,  132  Pac.  200. 

Minnesota.  Harper  v.  Carroll,  66 
Minn.  487,  69  N.  W.  610,  1069. 

New  York.  In  re  Eeoiprocity  Bank, 
22  N.  T.  9. 

Texas.  San  Antonio  Hardware  Co. 
V.  Sanger,  —  Tex.  Civ.  App.  — ,  151 
S.  W.  1104. 

A  stockholder  is  not  relieved  from 
liability  by  a  transfer  of  his  stock  to 
the  corporation  at  a  time  when  it  is 
insolvent  in  consideration  of  a  credit 
of  a  certain  amount  on  a  note  which 
it  is  pledged  to  secure.  Fitzpatrick 
V.  McGregor,  133  Ga.  332,  25  L.  E.  A. 
(N.  S.)  50,  65  S.  B.  859. 

A  sale  of  stock  to  satisfy  the  unpaid 
subscription  and  a  purchase  thereof  by 
the  corporation  at  a  time  when  it  is 
insolvent  is  void  and  will  not  relieve 
the  subscriber  from  liability.  Tiger 
Bros.  v.  Eogers  Cotton  Cleaner  &  Gin 
Co.,  96  Ark.  1,  30  L.  E.  A.  (N.  S.)  694, 
Ann  Cas.  1912  B  488,  130  S.  W.  5851 

A  donation  of  bank  stock  to  the 
bank  by  a  stockholder,  which  is  held 
by  the  bank  at  the  date  of  its  sus- 
pension, will  not  relieve  the  donor 
from  liability,  though  made  at  a  time 
when  the  bank  was  a  solvent,  going 


concern,  but  he  will  be  treated  as  an 
equitable  owner  for  the  purpose  of 
enforcing  such  liability.  Barth  v. 
Pock,  51  Mont.  418,  155  Pac.  282. 

Persons  who  organize  a  corporation 
and  transact  business  in  its  name  be- 
fore the  minimum  capital  stock  has 
been  subscribed  cannot  escape  the  re- 
sulting statutory  liability  to  creditors 
by  selling  their  stock  to  the  corpora- 
tion itself  before  the  debts  are  in- 
curred. Such  an  attempted  sale  is  a 
device  to  evade  liability,  and  is  in- 
effective and  void  as  to  creditors. 
Walters  v.  Porter,  3  Ga.  App.  73,  59 
S.  E.  452. 

As  to  the  right  of  a  corporation  to 
subscribe  to  its  own  stock,  see  §  548, 
supra. 

As  to  the  right  of  a  corporation  to 
acquire  and  holds  its  own  stock  gen- 
erally, see  §  1134  et  seq.,  supra. 

4  In  re  Grand  Eapids  Furniture 
Agency,  209  Fed.  483. 

6'  Anglo-American  Land,  Mortgage 
&  Agency  Co.  v.  Lombard,  132  Fed. 
721,  certiorari  denied  196  IT.  S.  638, 
49  L.  Ed.  630  (mem.  dec). 

As  to  the  liability  of  other  corpora- 
tions, see  §  4189,  supra. 

6  Sargent  v.  Waterbury,  83  Ore.  159, 
161  Pac.  443,  rehearing  denied  83  Ore. 
159,  163  Pac.  416. 

Tin  re  Grand  Eapids  Furniture 
Agency,  209  Fed.  483. 
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is  capable,  in  the  particular  jurisdiction,  of  assuming  the  liability  of 
a  stockholder.' 

A  person  does  not  remain  liable  after  a  transfer  of  his  stock  be- 
cause of  the  fact  that  the  transferee  was  and  is  a  nonresident,  if  the 
transfer  was  in  good  faith.^ 

§4204. Transfers  prohibited  by  statute.  In  some  jurisdic- 
tions there  are  statutes  expressly  prohibiting  transfers  by  stockholders 
of  a  corporation  when  it  is  insolvent,  or  in  contemplation  of  its  in- 
solvency. It  has  been  held  that  the  purpose  of  such  a  provision  is 
to  prevent  solvent  stockholders  from  escaping  their  statutory  lia- 
bilities to  existing  creditors  of  the  corporation  and  their  contractual 
liability  to  corporations  not  assenting  to  the  transfer,  and  that  it 
does  not  render  a  stockholder  who  makes  an  absolute  bona  Me  sale 
of  his  stock  while  the  corporation  is  a  going  concern  liable  to  persons 
who  subsequently  become  creditors  of  the  corporation,  although  he 
makes  the  sale  in  the  belief  that  the  corporation  will  subsequently 
become  insolvent,  and  for  the  purpose  of  avoiding  liability.^"  Under 
a  statute  providing  that  no  person  shall  be  liable  as  a  stockholder 
"who  has,  in  good  faith  and  without  any  intent  to  evade  his  liability 
as  a  stockholder,  transferred  his  stock,  on  the  books  of  the  corpora- 
tion, when  solvent,"  a  transferrer  of  stock  when  the  corporation  is 
insolvent  remains  liable  regardless  of  whether  he  knew,  or  had  reason 
to  know,  of  such  insolvency  or  not.^^ 

It  is  also  sometimes  provided  by  statute  that  a  stockholder  shall  be 
liable  for  all  unpaid  instalments  on  stock  transferred  by  him  for 
the  purpose  of  defrauding  creditors. ^^ 

§  4205. Registration  of  transfers.    If  there  is  no  charter  or 

statutory  requirement  that  transfers  of  stock  shall  be  registered  on 
the  books  of  the  corporation,  registration  is  not  necessary  either  to 
relieve  the  transferrer  from  liability  or  to  render  the  transferee 
liable.^'     By  the  weight  of  authority,  when  there  is  a  charter  or 

8  Simmons  v.  Dent,  16  Mo.  App.  288.  IZMcConey  v.  Belton  Oil  &  Gas  Co., 

As  to  the  liability  of  married  worn-  97  Minn.   190,  106  N.  W.  900;   In  re 

en,  see  §  4188,  supra.  People 's  Livestock  Ins.  Co.,  56  Minn. 

»  Foster  v.  Row,  120  Mich.  1,  77  Am.  100,  57  N.  "W.  468. 

St.  Rep.  565,  79  N.  W.  696.  13  Gutting  v.  Damerel,  88  N.  Y.  410; 

10  Sinclair  v.  Fuller,  158  N.  T.  607,  Sayles  v.  Bates,  15  R.  I.  342,  5  Atl. 
53  N.  E.  510,  afE'g  9  N.  Y.  App.  Div.  497. 

297,  41  N.  Y.  Supp.  193.  This  is  true  where  the  law  does  not 

11  Persons  v.  Gardner,  113  N.  Y.  make  a  transfer  on  the  books  a  neces- 
App.  Div.  597,  98  N.  Y.  Supp.  807,  sary  requisite  to  title.  Dain  Mfg.  Co. 
afE,'d  188  N.  Y.  571,  80  N.  E.  1118.  v.  Trumbull  Seed  Co.,  95  Mo.  App.  144, 
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statutory  provision  that  transfers  must  be  made  or  registered  on 
the  books  of  the  corporation,  an  unreigistered  transfer,  although  it 
may  be  good  as  between  the  parties,  is  not  good  as  against  creditors, 
and  will  not  relieve  the  transferrer  from  his  statutory  liability,  or 
from  liability  for  the  amount  remaining  unpaid  on  his  stock.^*    This 


69  S.  W.  951,  followed  in  Standard 
Bope  &  Twine  Co.  v.  Trumbull  Seed 
Co.,  95  Mo.  App.  147,  68  S.  W.  1115. 

As  to  the  necessity  for  registering 
transfers  generally,  see  §  3789  et  seq., 
supra. 

14  United.  States.  Rankin  v.  Fidelity 
Insurance,  Trust  &  Safe  Deposit  Co., 
189  U.  S.  242,  47  L.  E.l.  792,  aff'g  108 
Fed.  475;  Robinson  v.  Southern  Nat. 
Bank,  180  TJ.  S.  295,  45  L.  Ed.  536; 
Matteson  v.  Dent,  176  TJ.  S.  521,  44 
L.  Ed.  571,  aff'g  73  Minn.  170,  75  N. 
W.  1041;  Hawkins  v.  Glenn,  131  U.  S. 
319,  33  L.  Ed.  184;  Richmond  v.  Irons, 
121  TJ.  S.  27,  30  L.  Ed.  864 ;  "Whitney 
V.  Butler,  118  TJ.  S.  655,  30  L.  Ed.  266; 
Williams  v.  Vreeland,  244  Fed.  346; 
Brown  v.  Allebach,  166  Fed.  488;  Ken- 
yon  V.  Fowler,  155  Fed.  107,  aff'd  215 
TJ.  S.  593,  54  L.  Ed.  341  (mom.  dee.) ; 
McDonald  v.  Dewey,  134  Fed.  528, 
judgment  aff'd  202  U.  S.  510,  50  L. 
Ed.  1128,  6  L.  R.  A.  419;  Knicker- 
bocker Trust  Co.  V.  Myers,  133  Fed. 
764,  judgment  aff'd  139  Fed.  Ill,  1 
L.  R.  A.  (N.  S.)  1171;  Sohofield  v. 
Twining,  127  Fed.  486;  Giesen  v.  Lon- 
don &  N.  "W.  Mortg.  Co.,  102  Fed.  584; 
Borland  v.  Haven,  37  Fed.  394;  Irons 
V.  Manufacturers'  Nat.  Bank,  27  Fed. 
591 ;  Johnson  v.  Laflin,  S  Dill.  65,  Fed. 
Cas.  No.  7,393,  aff'd  103  TJ.  S.  800,  26 
L.  Ed.  532.  See  also  Blackburn  v. 
Irvine,  205  Fed.  217,  aff'g  198  Fed. 
360. 

California.  Abbott  v.  Jack,  136  Cal. 
510,  69  Pac.  257. 

Connecticut.  Russell  v.  Easterbrook, 
71  Conn.  50,  40  Atl.  905.  See  Davis 
V.  First  Baptist  Society,;  44  Conn.  582. 

Georgia.  Freeman  v.'  Jackson,  146 
Ga.  55,  90  S.  E.  467. 


Illinois.     Golden   v.   Cervenka,   278 

111.  409,  116  N.  E.  273;   Sherwood  v. 
Illinois  Trust  &  Savings  Bank,  195  111. 

112,  88  Am.  St.  Rep.  183,  62  N.  E.  835; 
Kelly  V.  KUlian,  133  111.  App.  102. 

Kansas.  Abilene  State  Bank  'v. 
Strachan,  89  Kan.  577,.  46  L.  R.  A. 
(N.  S.)  668,  132  Pa:c.  200;  Faulkner  v. 
Bank  of  Topeka,  77  Kan.  385,  94  Pac. 
153;  Henley  v.  Myers,  76  Kan.  723,  17 
I,.  R.  A.  (N.  S.)  779,  93  Pac.  168,  on 
rehearing  75  Kan.  736,  93  Pac.  173, 
judgment  aff'd  215  U.  S.  373,  54  L.  Ed. 
240;  Pine  v.  Western  Nat.  Bank,  63 
Kan.  462,  65  Pac.  690;  Plumb  v.  Bank 
of  Enterprise,  48  Kan.  484,  29  Pac. 
699;  Topeka  Mfg.  Co.  v.  Hale,  39  Kan. 
23,  17  Pac.  601. 

Kentucky.  Robinson-Pettit  Co.  v. 
Sapp,  160  Ky.  445,  169  S.  W.  869; 
Bracken  v.  Niool,  124  Ky.  628,  30  Ky. 
L.  Rep.  864,  11  L.  R.  A.  (N.  S.)  818, 
14  Ann.  Cas.  896,  99  S.  W.  920. 

Maine.  Barron  v.  Burrill,  86  Me.  .72, 
29  Atl.  938;  Dane  v.  Young,  61  Me. 
160;  Fowler  v.  Ludwig,  34  Me.  455. 

Maryland.  See  Kerr  v.  TJrie,  86 
Md.  72,  38  L.  R.  A.  119,  63  Am.  St. 
Rep.  493,  37  Atl.  789;  Magruder  v.  Col- 
ston, 44  Md.  349,  22  Am.  Rep.  47. 

Massachusetts.  Coyle  v.  Taunton 
Safe  Deposit  &  Trust  Co.,  216  Mass. 
156,  103  N.  E.  288;  Johnson  v.  Somer- 
ville  Dyeing  &  Bleaching  Co.,  15  Gray 
216. 

-  Minnesota.  Hunt  v.  Seeger,  91  Minn. 
264,  98  N.  W..  91;  Harper  v.  Carroll, 
66  Minn.  487,  69  N.  W.  610,  1069; 
Basting,  v.  Northern  Trust  Co.,  61 
Minn.  307,  63  N.  W.  721. 

Mississippi.  Kriger  v.  Hanover  Nat. 
Bank,  72  Miss.  462,  16, So.  351. 

Missouri     Pullis.v.   Franciscus,   43 
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is  equally  true  although  the  corporation  itself  is  the  transferee.'" 
And  it  has  also  been  held  to  be  true  although  registration  is  prevented 
by  the  fact  that  the  transfer  books  are  closed.*®  "This  doctrine  is 
based  on  the  theory  that  one  who  permits  his  name  to  appear  and  re- 
main on  the  books  of  a  corporation  as  a  shareholder  is  estopped,  as 


Mo.  469;  MoClaren  v.  rranoi^cus,  43 
Mo.  452;  A.  Wight  Co.  v.  Steinke- 
meyer,  6  Mo.  Appl  574. 

New  Jersey.  Hood  v.  McNaughton, 
54  N.I  J.  L.  425,  24  Atl.  497. 

New  York.  Slielliiigton  v.  Howland, 
53  N.  T.  371;  Eicharda  v.  Eobin,  178 
App.  Div.  535,  1B5  N.  Y.  Supp.'  780; 
Eichard3  v.  Eobin,  175  App.  Div.  296, 
162  N.  Y.  Supp.  12;  Van  Tuyl  v.  Eobin, 
160  App.  Div.  41,  145  N.  Y.Supp.  121, 
rev'g  80  Misc.  360,  142  N.  Y.  Supp. 
535,  judgment  aff'd  211  N.  Y.  540,  105 
N.  E.  1101;  Wheeler  v.  Werner,  140 
App.  Div.  695,  125  N.  Y.  Supp:  637; 
Powers  V.  Knapp,  71  Hun  371,  25 
N.  Y.  Supp.  19,  158  N.  Y.  733,  53  N. 
E.  1131;  Cutting  v.  Damerel,  23  Hun 
339,  rev'd  88  N.  Y.  410;  Eichards  v. 
Schwab,  101  Misc.  128, 167  N.  Y.  Supp. 
535;  Mahoney  v.  Bernhard,  27  Misc. 
S39,  58  N.  Y.  Supp.  748,  aff'd  45  App. 
Div.  499,  63  N.  Y.  Supp.  642,  169  N.  Y. 
589,  62  N.  E.  1097;  Eiehardson  v. 
Abendroth,  43  Barb.  .162;  Worrall  v. 
Judson,  5  Barb.  210. 

ObA.  Herriek  v.  Wardwell,  58  Ohio 
St.  294,  50  N.  E.  903;  Harpold  v.  Sta- 
bart,  46  Ohio  St.  397,  15  Am.  St.  Eep. 
618,  21  N.  E.  637. 

Oregon.  Hawkins  v.  Citizens'  Inv. 
Co.,  38  Ore.  544,  64  Pac.  320. 

Pennsylvajiia.  Kirschler  v.  Wain- 
wright,  255  Pa.  525,  L.  E.  A,  1917  B 
393,  100  Atl.  484;  Coqjc  v.  Calrpenter, 
212  Pa.  177,  61  Atl.  804;  Burt  v.  Eeal 
Estate  Exchange,  175  Pa.  St.  619,  52 
Am.  St.  Eep.  858,  34  Atl.  923;  Bell's 
Appeal,  115  Pa.  St.  88,  2  Am.  St.  Eep. 
5-^2,  8  Atl.  177. 

South  Carolina.  Man  v.  Boykin,  79 
S.  C.  1,  128  Am.  St.  Eep.  830,  60  S.  E. 
17;  White  v.  Commercial  &  Farmers' 


Bank,  66  S.  C.  491,  97  Am.  St.  Eep.  803, 
45  S.  E.  94;  Parker  v.  Carolina  Sav. 
Bank,  53  S.  -C.  583,  69  Am.  St.  Eep. 
888,  31  S.  E.  673. 

Texas.  See  Eieh  v.  Park,  —  Tex. 
Civ.  App.  — ,  177  S.  W.  184. 

Washington..  Walton  Lumber  Co.  v. 
Commonwealth  Lumber  Co.,  95  Wash. 
295,  163  Pac.  702. 

England.  As  to  the  rule  in  England 
see  Johnson  v.  Laflin,  5  Dill.  65,  Fed. 
Cas.  No.  7,393,  aff'd  103  TJ.  S.  800,  26 
L.  Ed.  532. 

As  to  the  necessity  for  registering 
transfers  generally,  see  §  3789  et  seq., 
supra. 

That  unregistfered  transfers  are  good 
as  between  the  parties,  see  §  3794  et 
seq.,  supra. 

IB  As  where  bank  stack  is  trans- 
ferred to  the  bank  ini  payment  of  an 
existing  debt.  Abilene  Sta*-e  Bank  v. 
Strachan,  89  Kan.  577,  46  L.  E.  A. 
(N.  S.)  668,  132  Pac.  200. 

16  Cook  v.  Carpenter,  212  Pa.  177, 
61  Atl.  804. 

The  act  under  which  a  corporation 
was  formed  made  shares  transferable 
upon  the  corporate  books,  subject  to 
provisions  of  l6y-laws.  By  the  terms 
of  the  by-laws  no  transfer  could  be 
made  while  the  books  were  closed.  At 
a  time  when  the  books  were  closed  the 
stock  of  a  stockholder  was  sold  at 
public  auction  and  transfer  could  not 
be  effected  to  the  purchaser.  In  the 
meantime  the  corporation  became  in- 
solvent. The  court  refused  to  release 
the  member  whose  stock  was  so  sold 
from  liability.  "It  is  argued  by  ap- 
pellant," said  the  court,  "that  whilQ 
this  by-law  may  prevent  the  issue  of 
a  new  certificate  to  the  purchaser  as 
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between  himself  and  the  creditors  of  the  concern,  to  deny  that  he  is 
a  sharehoMer. "  i''  Even  under  this  rule,  shares  belonging  to  the 
estate  of  a  decedent  need  not  be  transferred  on  the  books  of  the  cor- 
poration to  the  executor  or  administrator,  in  order  to  establish  lia- 
bility for  corporate  debts  against  the  ^tate.^' 

Some  few  courts  have  held  that  provisions  for  .the  registration  of 
transfers  on  the  corporate  books  are  not  intended  for  the  protection 
of  creditors  of  the  corporation,  and  hence  that  the  transferrer  will 
not  continue  liable  to  such  creditors  merely  because  the  transfer  is 
not  so  recorded.^®  In  support  of  this  rule  as  applied  to  unpaid  sub- 
scriptions it  has  been  said  that  ' '  a  creditor  of  the  corporation  is  fully 
protected  as  to  any  unpaid  balance  due  upon  subscriptions,  whether 
there  has  been  a  formal  transfer  or  not,  as  the  transferee  would  be 
liable  and  answerable  if  solvent,  and  if  insolvent  and  the  corporation 
was  insolvent  at  the  time  of  the  transfer  the  transferrer  would  be 


evidence  of  his  title,  such  certificate 
is  not  an  indispensable  requirement 
to  the  change  of  ownership  of  the 
stock,  and  the  corresponding  rear- 
rangement of  rights  between  the  seller 
and  the  buyer.  However  this  may  be 
as  between  the  parties,  it  does  not 
reach  the  question  here  which  is  be- 
tween the  stockholders  of  record  on 
the  company's  books  and  the  com- 
pany's^creditors.  The  insolvency  of 
the  company  fixed  the  rights  of  the 
creditors,  and  the  company's  books 
are  not  only  recognized  in  all  the 
cases  as  the  best  evidence  of  the  re- 
spomsible  ownership  of  the  stock  at 
that  time  but  the  tendency  is  to  treat 
them  as  conclusive  on  that  point. 
If  the  sale  and  the  order  to  the  com- 
pany to  make  the  transfer  had  been 
given  while  the  books  were  open,  we 
do  not  say  that  the  mere  neglect  or 
even  refusal  of  the  company  to  make 
the  actual  entry  would  have  been  ef- 
fective to  prevent  the  release  of  the 
appellant.  *  *  *  The  principle  of 
the  decisions  is  that  the  transfer  must 
be  complete  and  in  accordance  with 
the  by-laws  of  the  corporation  to  fix 
the  liability  of  the  transferee  and  re- 


lease the  transferrer.  To  begin  the 
recognition  of  irregular  or  incomplete 
transfers  would  be  to  open  the  door  to 
comtests  over  colorable  or  disputed 
facts  and  subject  the  rights  of  credi- 
tors to  endless  litigation."  Cook  v. 
Carpenter,  212  Pa.  177,  61  Atl.  804. 

17 Hawkins  v.  Citizens'  Inv.  Co.,  38 
Ore.  544,  64  Pae.  320. 

That  a  person  is  estopped  under 
such  circumstances,  see  §  4184,  supra. 

18  Gianella  v.  Bigelow,  96  Wis.  185, 
71  N.  W.  111. 

19  Hall  &  Farley  v.  Alabama  Ter- 
minal &  Improvement  Co.,  173  Ala. 
398,  56  So.  235;  Henderson  v.  May- 
field  Woolen  Mills,  153  Ala.  625,  45 
So.  211. 

In  Dain  Mfg.  Co.  v.  Trumbull  Seed 
Co.,  95  Mo.  App.  144,  69  S.  W.  951, 
and  Standard  Bope  &  Twine  Co.  v. 
Trumbull  Seed  Co.,  95  Mo.  App.  147, 
68  S.  W.  1115,  it  was  held  that  the 
transferrer  was  not  liable  although 
there  had  been  no  transfer  on  the 
books,  on  the  ground  that  the  statute 
did  not  make  a  transfer  on  the  books 
a  necessary  requisite  to  title.  But  see 
dictum  to  the  contrary  in  MeClaren  v. 
Ftanciscus,  43  Mo.  452. 
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liable,  whether  the  transfer  was  formally  made  and  registered  or 
not.  "2" 

According  to  the  weight  of  authority,  the  transferrer  is  relieved 
from  liability  where  he  has  done  all  that  could  be  reasonably  required 
of  him  to  procure  a  transfer  on  the  books,  although  the  transfer  is 
not  in  fact  registered,  by  reason  of  the  fault  or  neglect  of  the  corporate 
officers.*^  But  this  rule  will  not  operate  to  relieve  from  liability  a 
transferrer  who  has  delivered  the  stock  to  an  ofiftcer  of  the  corpora- 


20  Henderson  v.  Mayfield  Woolen 
Mills,  153  Ala.  625,  45  So.  211. 

21  United  States.  Earle  v.  Carson, 
188  U.  S.  42,  47  L.  Ed.  373,  afE'g  107 
Fed.  639,  60  L.  R.  A.  266;  Matteson  v. 
Dent,  176  U.  S.  521,  44  L.  Ed.  571, 
aff'g  73  Minn.  170,  75  N.  W.  1041; 
Eichmond  v.  Irons,  121  II.  S.  27,  30  L. 
Ed.  864;  Whitney  v.  Butler,  118  U.  S. 
655,  30  L.  Ed.  266  (under  the 
National  Bank  Aet);  McDonald 
V.  Dewey,  134  Fed.  528,  judg- 
ment modified  202  U.  S.  510,  50 
L.  Ed.  1128,  6  Ann.  Gas.  419;  Earle  v. 
Coyle,  97  Fed.  410,  aff'g  95  Fed.  99. 
See  also  Aspey  v.  Kimball,  221  U.  S. 
514,  55  L.  Ed.  834,  aff'g  164  Fed.  830, 
and  199  Mass.  65,  85  N.  E.  91 ;  Black- 
burn V.  Irvine,  205  Fed.  217,  aff'g  198 
Fed.  360;  Sohofield  v.  Twining,  127 
Fed.  486;  Young  v.  McKay,  50  Fed. 
394;  Hayes  v.  Shoemaker,  39  Fed.  319 ; 
Johnson  v.  Iiaflin,  5  Dill.  65,  Fed.  Gas. 
No.  7,393,  aff'd  103  U.  S.  800,  26  L. 
Ed.  532. 

Arkansas.  Bank  of  Midland  v.  Har- 
ris, 114  Ark.  344,  Ann.  Gas,  1916  B 
3265,  170  S.  W.  67;  Warren  v.  Nix,  97 
Ark.  374,  135  S.  W.  896. 

Oonnecticut.  See  Russell  y.  Easter- 
brook,  71  Conn.  50,  40  Atl.  905. 

Georgia.  Freeman  v.  Jackson,  146 
Ga.  55,  90  S.  E.  467;  Jackson  v.  Free- 
man, 20  Ga.  App.  767,  93  S.  E.  284. 

Illinois.  See  Golden  v.  Gervenka, 
278  m.  409,  116  N.  E.  273. 

Kansas.  See  Henley  v.  Myers,  76 
Kan.  723,  17  L.  E.  A.  (N.  S.)  779,  93 
Pac.  168,  173;  Pine  v.  Western  Nat. 
Bank,  63  Kan.  462,  65  P^c.  690;  Plumb 


V.  Bank  of  Enterprise,  48  Kan.  484,  29 
Pac.  699. 

Kentucky.  Weakley  v.  MoClarty, 
136  Ky,  837,  136  Am.  St.  Eep.  279,  125 
S.  W.  265;  Bracken  v.  Nicol,  124  Ky. 
628,  30  Ky.  L.  Bep.  864,  11  L.  K.  A. 
(N.  S.)  818,  14  Ann.  Ca«.  896,  99  S.  W. 
920. 

MichlgaJi.  See  Foster  v.  Eow,  120 
Mich.  1,  77  Am,  St.  Eep.  565,  79  N.  W. 
696. 

Minnesota.  Hunt  v.  Seeger,  91  Minn. 
264,  98  N.  W.  91.  See  also  Basting  v. 
Northern  Trust  Co.,  61  Minn.  307,  63 
N.  W.  721. 

New  York.  Eiehards  v.  Eobin,  178 
App.  Div.  535,  165  N.  Y.  Supp.  780. 
See  also  Chemical  Nat.  Bank  v.  Col- 
well,  132  N.  Y.  250,  30  N.  E.  644,  rev'g 
16  Daly  28;  Eiehards  v.  Schwab,  101 
Misc.  128,  167  N.  Y.  Supp.  535. 

Oregon.  See  Hawkins  v.  Citizens' 
Inv.  Co.,  38  Ore.  544,  64  Pac.  320. 

Tennessee.  Cox  v.  Elmendorf,  97 
Tenu.  518,  37  S.  W.  387. 

Washington.  See  Walton  Lumber 
Co.  V.  Commonwealth  Lumber  Co.,  95 
Wash.  295,  163  Pae.  762. 

This  is  equally  true,  although  the 
transferrer  is  a  director  of  the  cor- 
poratiom.  Bracken  v.  Nicol,  124  Ky. 
628,  30  Ky.  L.  Eep.  864,  11  L.  R.  A. 
(N.  S.)  818,  14  Ann.  Gas.  896,  99  S.  W. 
920. 

"All  that  can  be  required  of  the 
assigning  stockholder  is  the  absence 
of  any  reason  to  doubt  the  good  faith 
or  intention  at  the  bank  officer,  who 
promises  to  enter  the  transfer."  Hunt 
V.  Seeger,  91  Minn.  264,  98  N.  W.  91. 
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tion  as  a  vendee,  and  not  for  the  purpose  of  having  the  transfer 
registered.^^  Nor  will  it  relieve  the  transferrer  where  the  corporate 
officers  are  justified  in  refusing  to  register  the  transfer,  as  where  the 
stock  has  never  been  delivered  as  between  the  parties ;  ^  or  the  trans- 
feree has  never  accepted  or  assented  to  the  transfer.'^*  In  some  juris- 
dictions it  is  held  that  there  must  be  an  actual  transfer  on  the  cor- 


It  is  sufficient  if  the  transferrer  of 
bank  stock  delivers  it  to  the  cashier 
of  the  bank,  properly  indorsed,  with 
the  understanding,  express  or  implied, 
that  the  latter  will  do  what  is  neces- 
sary to  effectuate  a  legal  transfer  on 
the  books.  An  express  direction  to 
the  officer  to  register  the  transfer  need 
not  be  shown  if  it  appears  that  he 
knew  that  such  was  the  intention  and 
understanding.  Weakley  v.  MeClarty, 
136  Ky.  837,  136  Am.  St.  Bep.  279,  125 
S.  W.  265. 

So  he  is  relieved  from  liability 
where  he  asks  the  manager  of  the 
bank  to  whom  he  has  sold  the  stock 
whether  it  has  been  transferred  on  the 
books  and  is  informed  by  him  that  it 
has  been.  Eichards  v.  Eobin,  178  N. 
Y.  App.  Div.  535,  165  N.  Y.  Supp. 
780. 

Under  such  circumstances  the  per- 
son from  whom  the  transferrer  pur- 
chased the  stock,  and  in  whose  name  it 
still  stands  on  the  books  i^'  released. 
Richards  v.  Eobin,  178  N.  Y.  App.  Div. 
535,  165  N.  Y.  Supp.  780. 

The  transferrer  is  not  relieved  from 
liability  because  the  secretary  of  the 
corporation  agrees  to  transfer  the 
stock  when  it  is  delivered  to  him, 
where  it  is  never  so  delivered.  Eich- 
ards v.  Schwab,  101  N.  Y.  Misc.  128, 
167  N.  Y.  Supp.  535. 

In  Harpold  v.  Stobart,  46  Ohio  St. 
397,  15  Am.  St.  Eep.  618,  21  N.  E. 
637,  the  transferrer  was  held  liable  ' 
where  the  transfer  was  entered  in  a  , 
small  book' at  the  office  of  the  cor- 
poration, and  it  was  then  understood 
that  the  secretary  would  enter  it  in 
the   stock   bodk,   which   was    at   his 


house,  but  he  negletsted  to  do  so. 

As  to  what  constitutes  a  waiver  of 
a  nortice  of  withdrawal  from  an  unin- 
corporated joint  ^stock  company  or  vol- 
untary association,  and  of  a  request 
to  transfer  the  withdrawing  member's 
stock  on  the  books,  see  Bradford  v. 
National  Benefit  Ass'n,  26  App.  Cas. 
(D.  C.)  268. 
■    See  also  §  3810,  supra. 

As  to  the  effect  of  a  failure  or  re- 
fusal to  register  transfer^  generally, 
see  §  3809,  supra. 

ZZEiehmond  v.  Irons,  121  TT.  S.  27, 
30  L.  Ed.  864;  Hawkins  v.  Citizens' 
luv.  Co.,  38  Ore.  544,  64  Pac.  330. 

One  who  sold  stock  to  the  cashier 
of  a  national  bank  and  delivered  it  to 
him  with  a  blank  assignment,  and  told 
him  to  transfer  it  on  the  books  was 
held  to  be  liable  where  he  did  noth- 
ing further  to  procure  a  transfer  and 
no  transfer  was  made,  and  the  cash- 
ier stated  that  his  wife  might  want 
the  stock.  Freeman  v.  Jackson,  146 
Ga.  55,  90  S.  E.  467. 

On  a  second  appeal  to  the  court  of 
appeals  in  this  ease  it  was  held  that 
the  'evidence  was  sufficient  to  remove 
the  uncertainty  as  to  the  purchaser 
referred  to  in  the  opinion  on  the 
first  appeal,  and  to  show  that  the 
seller  had  done  all  that  he  could  have 
done  to  procure  a  transfer,  and  hence 
that  he  was  relieved  from  liability. 
'Jackson  v.  Freeman,  20  Ga.  App.  767, 
93  S.  E.  284. 

23  Eussell  V.  Easterbrook,  71  Conn. 
50,  40  Atl.  905. 

24  Vermont  Marble  Co.  v.  Declez 
Granite  Co.,  135  Cal.  579,  56  L.  E.  A. 
728,  87  Am.  St.  Eep.  143,  67  Pac.  1057. 
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porate  books  to  relieve  the  transferrer  from  liability,  and  that  it  is 
not  sufficient  that  he  has  done  all  that  a  careful  and  prudent  man 
could  do  to  procure  such  a'  transfer;  since  he  could  have  compelled 
the  corporate  officers  to  make  it  by  process  of  law.*^ 

There  is  some  authority  for  saying  that,  when  a  transfer  of  stock 
is  not  registered  on  the  books  of  the  corporation,  the  transferee  can- 
not be  held  liable;  ^^  but  the  weight  of  authority  is  to  the  contrary,*'' 
especially  where  the  transferrer  is  bankrupt,  and  the  transferee,  who 
is  the  real  owner  of  the  stock,  fails  to  have  the  transfer  registered  for 


25  Man  V.  Boykin,  79  S.  C.  1,  128 
Am.  St.  Eep.  830,  60  S.  E.  17;  "White 
V.  Coipmercial  &  Farmers '  Bank,  66 
S.  0.  491,  97  Am.  St.  Kep.  803,  45  S. 
E.  94.  See  also!  Harpold  v.  Stobart, 
46  Ohio  St.  397,,  15  Am.  St.  Rep.  618, 
21  N.  E.  637.    ■    ■ 

26Marlbrough  Mfg.  Co.  v.  Smith, 
2  Conn.  579;  Topeka  Mfg.  Co.  v.  Hale, 
39  Kan.  23,  17  Pao.  601.  See  also 
People's  Home  Sav.  Bank  v.  Stadt- 
niuUer,  150  CaJ.  106",  88  Pac.  280; 
Branson  v.  Oregonian.  Ey.  Co.,  10  Ore. 
278;  Cook  v.  Carpenter,  212  Pa.  177, 
61  Atl.  804;  Cleveland  v.  Burnham, 
64  Wis.  347,  25  N.  "W.  407. 

A  purchaser  of  stock  is  not  liable 
under  the  Minnesota  statute, '  where 
the  ^tock  has  never  been  registered  in 
his  name,  and  lie  has  never  acted  or 
held  hijnself  out  as  a  stockholder,  and 
has  in  no  way  interfered  with  the  lia- 
bility of  his  vendors.  Hamilton  v. 
toeb;  186  Ped.  7,  afE'g  179' Ped.  728, 
certiorari  denied  223  U.  S.  720;  56  L. 
Ed.  629  (mem.  dec). 

27  White  V.  G.  W.  Marquardt  & 
Sons,  105  Iowa  145,  74  N..  W.  930; 
Eobinson-Pettit  Co.  v.  Sapp,  160  Ky. 
445,  169  S.  W.  869;  Foster  v.  Eow,  120 
Mich.  1,  77  Am.  St.  Eep.  565,  79  N. 
W.  696;  Bissell  v.  Heath,  98  Mich. 
472,  57  N.  W.  585;  MoDowall  v.  Shee- 
han,  129  N.  T.  200,  29  N".  E.  299; 
Shellington;  V.  Howland,  53  N.  Y.  371; 
Eichards  v.  Eobin,  178  N.  Y.  App. 
Diy.  535,  165  N.  Y.  Supp.  780;  Van 
Tuyl  v.  Eobin,  160  N.  Y.  App.-jDiv. 
41,  145  N.  Y.  Supp.  121,  rev'g  80  N.    ' 
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Y.  Misc.  360,  142  N.  Y.  Supp.  535, 
judgment  afE'd  211  N.  Y.  540,  105  N. 
E.  1101;' Wheeler  v.  Werner,  140  N. 
Y.  App.  Biv.  695,  125  N.  Y.  Supp.  637; 
Mahdney  v.  Ber-nhard,  45  N.  Y.  App. 
Div.  499,  63  N.  Y.  Supp.  642,  afE*g  27 
N.  Y.  Misc.  339,  58  N.  Y.  Supp.  748, 
judgment  aff'd  169  N.  Y.  589,  62  N. 
E.  1097. 

To  allow  the  transferee  to  escape 
liability  under  such  circumstances 
"would  be  to  allow  the  real  stock- 
holder to  profit  by  his  own  wrong,  and 
by  his  failure  to  do  what  he  ought 
to  have  done,  to  avoid  the  liability 
put  upon  him  by  the  statute."  Eob- 
inson-Pettit  Co.  v.  Sapp,  160  Ky.  445, 
169  S.  W.  869. 

A  transferee  of  national  bank  stock 
to  whom  the  bank  has  issued  a  stock 
certificate  is  liable  although  the  stock 
has  never  been  transferred  to  him 
on  the  corporate  books.  Laing  v. 
Eurley,  101  HI.  591. 

Where  the  purchaser  of  stock  in  a 
bank  deposited  it  with  the  bank  as 
collateral  for  a  loan,  with  which  the 
stock  was  purchased,  but  on  repay- 
ment of  the  loan,  the  bank  having 
suspended,  refused  to  take  the  stack, 
it  was  held  that  he  was  the  owner  of 
the  stock,  and  individually  liable,  not- 
withstanding the  stock  had  never 
been  transferred  to  him  on  the  books 
of  the  bank.  Foster  v.  Eow,  120 
Mich.  1,  77  Am.  St.  Eep.  S65,  79  N. 
W.  696.;  ,'•■, 

See  alscr  §  4185,  supra. 
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the  express  purpose  of  avoiding  the  liability ;  ^8  or  where  the  trans- 
feree takes  the  stock  with  knowledge  that  the  transferrer  has  agreed 
not  to  offer  it  for  transfer  on  the  books  for  a  certain  length  of  time.*^ 
It  is  sometimes  expressly  provided  by  the  charter,  however,  that  only 
the  registered  owner  shall  be  liable.'" 

Where  both  the  transferrer  and  the  transferee  are  liable,  creditors 
may  elect  which  they  will  hold,  although,  of  course,  they  are  entitled 
to  but  one  satisfaction  of  the  liability.'^ 

Since  an  unregistered  transfer  is  good  as  between  the  parties,'^ 
the  transferrer  has  a  right  to  recover  from  the  transferee  any  amount 
he  is  compelled  to  pay  by  reason  of  his  name  appearing  on  the  books 
of  the  corporation  after  the  transfer  has  been  made,''  unless  prevented 
by  some  special  agreement  between  them.'* 

A  person  cannot  be  made  liable  as  a  stockholder  by  a  transfer  of 
stock  to  him  on  the  corporate  books  without  his  consent,  unless  after 
acquiring  knowledge  of  the  facts,  he  acquiesces  therein.'* 

§  4206. Recording  transfers  in  public  office.   It  has  been  held 

that  the  Kansas  statute  providing  that  as  soon  as  a  transfer  is  shown 
on  the  books  of  the  corporation  the  president  and  secretary  shall  file 
with  the  secretary  of  state  a  statement  of  such  change  of  ownership, 
and  that  no  transfer  of  stock  shall  be. valid  or  binding  until  such 
statement ,  is  so  made,  imposes  upon  those  who  owned  stock  at  the 
time  of  its  enactment  and  afterwards  sold  it,  the  duty,  in  order  to  re- 
lieve themselves  of  liability  for  debts  of  the  company,  of  procuring 
a  record  thereof  to  be  made  in  the  office  of  the  secretary  of  state ;  and 

28  Eobinson-Pettit  Co.  v.  Sapp,  160  La.  56;  Clinton  &  P.  H.  R.  Co.  v. 
Ky.  445,  169  S.  W.  869.  Kason,  14  La.  Ann.  816. 

29  Gordon  v.  Cummings,  78  Wash.  Maryland.  Brinkley  v.  Hambleton, 
515,  139  Pao.  489.  67  Md.   169,   8    Atl.   904;    Hutzler   v. 

30  Brown  v.  Allebach,  166  Ted.  488;  Lord,  64  Md.  534,  3  Atl.  89L 
Brown  v.  Artman,  166  Fed.  485.  New  York.     Johnson   v.  Underhill, 

Such   a  provision   does   not   relieve  52  N.  Y.  203. 

from  liability  the  real  owner  of  stock  Ohio.     Harpold  v.  Stobart,  46  Ohio 

which  is  regiatered  in  the  name  of  an-  St.  397,  15  Am.  St.  Rep.  618,  21  N.  E. 

other.     Brown   v.   Artman,   166   Fed.  637. 

485.  South  Carolina.    Man  v.  Boykin,  79 

31  See  §  4185,  supra.  S.  C.  1,  128  Am.  St.  Rep.  830,  60  S. 

32  See  §  3794,  supra.  E.  17. 

33  Illinois.    Kellogg  v.  Stockwell,  75  See  also  §  3797,  supra. 

111.  68.  S4Treadway    v.    Johnson,    33    Mo. 

Kentucky.      Robinson-Pettit    Co.  v.      App.  122. 
Sapp,  160  Ky.  445,  169  S.  W.  869.  38  See  §  4184,  supr^. 

Louisiana.      Gordon    v.    Parker,  10 
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that,  although,  one  who  sells  stock  under  such  circumstances  causes 
a  transfer  thereof  to  be  duly  entered  on  the  books  of  the  company, 
thereby  charging  the  corporate  officers  with  a  duty  under  the  statute 
to  cause  the  public  record  to  be  made,  he  remains  liable  if  it  is  not 
made,  in  the  absence  of  a  showing  that  he  took  any  steps  to  compel 
or  urge  the  designated  officers  to  make  it,  or  even  requested  or  de- 
manded them  to  perform  their  duty  in  the  premises.*^  As  so  con- 
strued the  statute  is  not  invalid  as  to  persons  owning  stock  at  the 
time  of  its  enactment  as  impairing  the  obligation,  of  the  contract  re- 
sulting from  such  ownership,  since  it  imposes  no  restraint  upon  the 
transfer  of  the  stock,  but  relates  only  to  the  means  by  which  transfers 
may  be  accomplished  and  the  maimer  in  which  they  may  be  evidenced, 
and  is  essentially  a  matter  of  method  or  procedure  rather  tha^  one 
of  ultimate  substantial  rights.^'' 

In  Illinois,  on  the  other  hand,  it  has  been  held  that  the  record  by 
which  it  is  determined  who  are  stockholders  for  the  purpose  of  en- 
forcing a  statutory  liability  is  the  record  of  the  corporation  itself, 
rather  than  the  record  of  stockholders  required  to  be  kept  in  office  of 
the  recorder,  and  hence  that  a  transferee  of  stock  cannot  escape  lia- 
bility because  the  transfer  was  not  recorded  in  the  recorder's  office 
during  the  time  he  held  it.'*  And  in  Arkansas  it  is  held  that  it  is 
not  necessary,  in  order  to  relieve  the  transferrer  from  liability,  that 
a  certificate  of  the  transfer  be  deposited  in  the  office  of  the  county 
clerk,  as  required  by  the  statute.^* 

§4207. Apportionment  and  distribution  where  both  trajis- 

f errer  and  transferee  are  liable.    Where  both  the  transferrer  and  the 

36  Henley  v.  Myers,  76  Kan.  723,  17  ing  notice  to  the  public,  and  the  law 
L.  B.  A.  (N.  S.)  779,  93  Pac.  168,  allows  a  period  of  ten  days  within 
on  rehearing  76  Kan.  736,  93  Pac.  173,  which  the  transfer  on  the  records  of 
judgment  aff'd  215  U.  S.  373,  54  L.  the  bank  may  be  filed  for  record  in 
Ed.  240.  the  recorder's  office.     The  stockhold- 

37  Henley  v.  Myers,  76  Kan.  723,  17  ers  are  held  liable,  not  because  of 
L.  B.  A.  (N.  S.)  779,  93  Pac.  168,  on.  actual  notice  to  any  particular  ered- 
rehearing  76  Kan.  736,  93  Pac.  173,  iter  that  any  particular  person  is  a 
judgment  aff'd  215  U.  S.  373,  54  L.  stockholder,  but  because  the  law  im- 
Ed.  240.      •  poses  the  liability,  and  the  record  in 

38  Golden  v.  Cervenka,  278  111.  409,  the  recorder 's  ofSce  is  for  the  cou- 
116  N.  E.  273.  venienee  of  persons  dealing  with  the 

' '  The  record  by  which  it  is  deter-  bank    in    ascertaining    who     are    the 

mined    who    are   the   stockholders    of  stockholders."     Golden  v.   Cervenka, 

the  bank  is  the  record  of  the  bank  it-  278  111.  409,  116  N.  E.  273. 
self.      The    record    in    the    recorder's  39  Warrqn  v.  Nix,  97  Ark.  374,  135 

oflice  is  a  convenient  method  of  giv-  S.  W.  896.     See  also   §  3787,  supra. 
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transferee  are  liable,  some  courts  have  held  that  creditors  are  en- 
titled to  recover  severally  against  each,  as  though  the  liability  were 
wholly  his  own,  although  if  the  liability  is  limited,  they  can  have 
but  one  satisfaction.*"  So,  under  a  provision  that  the  amount  of  the 
liability  may  be  "recovered  of  the  stockholders  who  were  such  when 
the  debt  was  contracted  or  the  loss  or  damage  sustained,  or  of  any 
subsequent  stockholder,"  it  has  been  held  that  both  the  vendor  of 
stock  who  owned  it  when  the  debt  sought  to  be  enforced  against  the 
stockholder  was  contracted  and  his  vendee  may  be  joined  as  defend- 
ants in  a  single  suit,  although  there  can  be  but  one  recovery.*^ 

In  some  of  thd  states  where  the  transferrer  is  not  relieved  from 
liability  by  the  transfer,  it  is  held  that  his  liability  is  secondary  only, 
and. that  the  owner  of  the  stock  at  the  time  of  the  commencem.ent  of 
the  suit  or  action  to  enforce  the  liaibility  is  primarily  liable.*'  AVliere 
this  rule  obtains,  some  courts  have  held  that  the  liability  of  the 
present  stockholders  must  first  be  exhausted  before  recourse  is  had 
against  a  former  stockholder  who  has  in  good  faith  transferred  his 
stock.^  In  other  jurisdictions,  however,  it  has  been  held  that  while, 
when  the  liability  of  all  the  stockholders  is  determined  in  a  single 
suit,  to  which  both  the  transferrers  and  transferees  are  parties,  and 
judgment  is  entered  against  them  all,  the  liability  of  the  transferrers 
cannot  be  enforced  until  an  unsuccessful  effort  has  been  made  to  col- 
lect from  the  transferees,**  a  person  who  has  transferred  his  stock 

40  Chatham  Bank  of  Savannah  v.  of  the  decree,  and  a  sufficient  fund 
Brobston,  99  Ga.  801,  27  S.  E.  790.  cannot  be  raised  by  assessment  upon 

41  Moslpr  Safe  Co.  v.  Guardian  Trust  ,  solvent  existing  stockholders  to  sat- 
Co.,  208  N.  Y.  524,  101  N.  E.  786,  mod-  isfy  all  creditors,  the  stockholder  who 
ifying  and  aff'g  judgment  153  N.  T.  has  thus  assigned  his  etock  is  liable." 
App.  Div.  117,  138  N.  Y.  Supp.  298.  Boston  v.  Hull,   75   Ohio  St.  502,  80 

42  Eogan  V.  Blinois  Trust  &  Savings  N.  E.  11. 

Bank,  93  111.  App.  39,  aff'd  194  111.  43Poston  v.  Hull,  75  Ohio  St.  502, 

600,  62  N.  E.  834;  Way  v.  Mooers,  135  80  N.  E.  11. 

Minn.  339,  160  N.  W.  1014;  TifCany  v.  44Willius   v.  Mann,  91  Minn.   494, 

Giesen,  96  Minn.  488,  105  N.  W.  901 ;  98  N.  W.  341,  867.    See  also  Tiffany 

Willius  V.  Mann,  91  Minn.  494,  98  N.  v.   Giesen,   96  Minn.  488,   105  N.  W. 

W.  341,  867;  Markell  v.  Bay,  75  Minn.  901. 

138,  77  N.  W.  788;  Harper  v.  Carroll,  Execution  should  not  issue  against 

66   Minn.   487,   69   N.   W.   610,   1069;  the    transferrer    until    his    transferee 

Boston  V.  Hull,  75   Ohio   St.  502,  80  fails  to  respond  to  execution  against 

K.  E.  11;  Security  State  Bank  v.  Gan-  him    for    his    liability    for    the    same 

non,  39  S.  D.  232,  163  N.  W.  1040.  stock;  and  it  is  error  to  enter  a  judg- 

Under   this   rule,   "where   a  stock-  ment  which  permits  the  creditors  to 

holder    in    good    faith    transfers    his  collect  twice   for   the  same  block  of 

stock  to  one  who  aftertvkrds  becomes  stock,  once  ft"o&  the  transferee,  and 

insolvent  and  is  insolvent  at  the  time  again  from  the  transferrer.    Harper  v. 
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since  the  indebtedness  was  incurred  may  be  held  liable  in  an  inde- 
pendent action,  without  making  the  transferee  a  party .*^ 

"The  degree  in  which  a  transferrer's  liability  is  secondary  depends 
not  on  the  date  of  his  transfer,  but  on  the  number  of  subsequent  trans- 
fers of  the  same  block  of  stock. "*^  Hence  "the  liability  of  each 
transferrer  of  a  block  of  stock  is  secondary  only  to  the  liability  of 
the  succeeding  holders  of  the  same  block  of  stock,  and  not  *  *  * 
secondary  to  the  liability  of  all  subsequent  transferrers  of  other  and 
different  blocks  of  stock."*''  The  liability  of  the  transferrer  is  "for 
such  portion  only  of  the  corporate  debts  existing  at  the  time  of  the 
transfer  and  remaining  unpaid  as  will  be  equal  to  the  proportion 
which  the  capital  stock  assigned  bears  to  the  entire  capital  stock  held 
by  solvent  stockholders  within  the  jurisdiction  liable  in  respect  to  the 
same  debts,  to  be  ascertained  at  the  time  judgment  is  rendered. ' '  *^ 
But  although  he  is  only  liable  for  his  proportion  of  the  corporate  in- 
debtedness existing  at  the  time  of  the  transfer,  he  is  liable  for  that 
share,  and  is  not  relieved  from  such  liability  because  this  amount 
has  already  been  collected  from  others  reached  before  him  in  the 
order  of  liability  adopted  by  the  court.*^  Different  transferrers  of 
different  blocks  of  stock  will  necessarily  contribute  different  amounts 
where  old  debts  have  been  paid  and  new  ones  incurred  in  the  mean- 
time.s" 

The  liability  of  the  transferrer,  like  that  of  the  present  stockholder, 

Carroll,  66  Minn.  487,  69  N.  W.  610,  46  Harper  v.  Carroll,  66  Minn.  487, 

1069.  69  N.  "W.  610,  1069. 

"This  is  in  harmony  with  the  gen-  47 Harper  v.  Carroll,  66  Minn.  487, 

eral   equity  rule   that,  where   a  cred-  69  N.  W.  610,  1069.                                  , 

itor  has  a  remedy  against  two  funds  48Poston  v.  Hull,  75  Ohio  St.  502, 

for  the  payment  of  his  debt,  the  one  80   N.   E.    11.     And  see   to   the  same 

primarily   and   the    other    secondarily  effect  Harper  v.  Carroll,  66  Minn.  487, 

liable,  he  may  be  compelled  to  resort  69  N.  W.  610,  1069;   Harpold  v.  Sto- 

to   the  fund  first  liable  for  its  pay-  bart,  46  Ohio  St.  397,  15  Am.  St.  Eep. 

Dient,    and    to     exhaust    his    remedy  618,  21  N.  E.  637. 

against    it    before    resortingi   to    the  49  Harper  v.   Carroll,  66  Minn.  487, 

other."     Willius   v.   Mann,  91   Minn.  69  N.  W.  610,  1069.      ' 

494,  98  N.  W.  341,  867.  60  Harper  v.  Carroll,  66  Minn.  487, 

45  Tiffany  v.   Giesen,  96  Minn.  488,  69  N.  W.  610,  1069. 

105  N.  W.  901.  For  the  purpose  of  forming  the  pro- 

If   the   transferrer   desires   to   have  portion  by   which   to   ascertain   what 

the  transferee  made  a  party,  so  that  part   of  the  indebtedness  existing  at 

execution   may  issue   against   him   in  the    time   of   the    transfer   he    should 

the  first  instance,  he  should  make  an  'pay,  "the  stock  (or  liability)  of  such 

application  to  the  court  for  that  pur-  present,     solvent     stockholders,     and 

pose.    Tiffany  v.  Giesen,  96  Minn.  488,  the     stock     (or     liability)      of     such 

105  N.  W.  901,  solvent,      contributing      transferrers, 
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is  only  for  the  payment  of  the  balance  of  the  indebtedness  after  the 
corporate  assets  have  been  exhausted,  and  he  is  therefore  entitled,  as 
well  as  other  stockholders  to  the  benefit  of  dividends  realized  from 
such  assets,  which  should  be  deducted  from  such  indebtedness,  and 
interest  to  the  date  of  the  judgment  added  to  the  balanee.^^ 

In  some  jurisdictions  it  is  held  that  "the  fund  arising  from  assess- 
ments on  solvent  existing  stockholders  will  be  applied  pro  rata  upon 
all  the  debts  of  the  corporation,  and  the  funds  arising  from  an  assess- 
ment upon  a  person  who  had  so  assigned  his  stock  will  be  applied  to 
the  residue,  if  any,  owing  to  those  who  were  creditors  at  the  time 
such  stock  was  assigned.  "^^  But  in  other  jurisdictions  the  amounts 
collected  from  persons  who  have  transferred  their  stock  are  put  into 
the  common  fund,  and  distributed  ratably  among  all  the  creditors.^^ 

If  the  transferrer  remains  liable,  the  transferee  is  held  to  indemnify 
him  on  account  of  such  liability.**  And  it  has  been  held  that  as  be- 
tween themselves  the  loss  should  ordinarily  fall  upon  the  successive 
owners  in  the  inverse  order  of  their  ownership  in  point  of  time.** 

§4208.  — Evidence  and.  burden  of  proof.  Questions  as  to  the 
admissibility  and  sufficiency  of  evidence  to  show  who  are  stockholders 
have  been  considered  in  the  chapter  on  subscriptions  to  stock ;  *®  and 
the  rules  there  laid  down  are  generally  applicable  where  it  is  sought 

whose    transfers    are    subsequent    to  ute  is  of  the  indebtedness  on  which 

his,     stand     on     the     same     footing;  the  transferrer  in  question  must  oon- 

but     the     stock      (or     liability)      of  tribute."     Harper  v.  CajroU,  66  Minn. 

such  prior,  solvent,  and  contributing  487,  69  N.  W.  610,  1069. 

traiisf errors  does  not,  for  the  reason  51  Harper  v.  Carroll,  66  Minn.  487, 

*-     *     *     that    each    contributes    only  69  N.  W.  610,  1069. 

cm  a  part  of  such  balance  of  indebted-  52  Paston  v.  Hull,  75  Ohio  St.  502, 

ness,    and  -therefore     only     a    eorre-  80  N.  E.  11;  Wick  Nat.  Bank  v.  Union 

spending   part   of   the   stock    (or   lia-  Nat.  Bank,  62  Ohio  St.  446,  78  Am.  St. 

bility)    of  each  should  be  taken  into  Eep.  734,  57  N.  E.  320. 

consideration.     Then  the  part  of  such  53  Harper  v.  Carroll,  66  Minn.  487, 

balance   which    the    particular   trans-  69  N.  W.  610,  1069. 

ferrer  should  pay  is  to  the  whole  of  51  Way   v.   Mooers,   135   Minn.   339, 

such  balance  as  his  stock  (or  liability)  160  N.  W.   1014;   Boston  v.  Hull,  75 

is  to  the  stock  (or  liability)   of  such  Ohio  St.  502,  80  N.  E.  11. 

present   stockholders,   plus    the   stock  That  the  transferrer  has  a  right  to 

(oT  liability)  of  such  subsequent  stock-  recover     from     the     transferree     any 

holders,  and  his  own  stock  (or  liabil-  amount    he    is    compelled   tor   pay   by 

ity)y    plus    a    proportionate    part    of  reason   of    a   failure    to    register    the 

the  stock  (or  liability)  of  each  of  such  transfer,  see  §  4205,  supra. 

prior    stockholders,    corresponding    to  56  Chatham    Bank    of    Savannah    v. 

the  proportionate  part  which  the  in-  Brobston,  99  6a.  801,  27  S.  B.  790. 

debtedness  on  which  he  must  contrib-  56  gee  §  569,  supra. 
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to  hold  persons  liable  for  the  benefit  of  creditors,  either  for  a  balance 
due  on  their  stock  or  for  an  additional  statutory  liability.  As  we 
have  there  seen^  admissions  of  a  party  against  his  interest  inscribed 
upon  the  books  and  signed  by  him  are  as  competent  and  persuasive 
evidence  against  him  as  though  they  were  written  elsewhere.  And 
subscription  books  or  papers  or  receipts  signed  by  a  person  are  ad- 
missible to  show  that  he  is  a  subscriber,  and  are  generally  held  to  be 
prima  facie  evidence  of  that  fact.*''  The  circumstances  covering  and 
controlling  the  issuance  of  stock  to  a  person  are  admissible  upon  the 
issue  as  to  whether  or  not  he  is  a  stockholder,  provided  it  is  accom- 
panied by  other  evidence  showing  that  the  circumstances  of  the  trans- 
action had  been  communicated  to  him.** 

A  certified  list  of  stockholders,  required  by  the  statute  to  be  kept 
on  file  in  the  office  of  a  public  official,  is  competent  evidence  for  the 
purpose  of  showing  who  are  stockholders,  and  is  prima  facie  evidence 
of  that  fact.*^  The  charter,  or  articles  or  certificate  of  incorporation 
are  prima  facie  evidence  that  the  persons  named  therein  were  mem- 
bers of  the  corporation  when  it  was  formed.^"  And  a  certificate  of 
incorporation  showing  that  a  certain  person  subscribed  for  a  certain 
number  of  shares  of  a  specified  par  value,  and  paid  in  a  certain  sum 
less  than  its  par  value,  leaving  the  rest  unpaid,  makes  a  prima  facie 
case  of  unpaid  stock  in  the  absence  of  any  evidence  to  the  contrary.^^ 

In  some  jurisdictions  it  is  held  that  the  stock  books  and  register  of 
transfers  which  do  not  contain  the  signature  of  the  alleged  stock- 
holder are  not  admissible  to  prove  his'  membership  in  the  corporation 
unless  they  are  supported  by  other  evidence ;  ®^  but  that  when  such 

67  See  §  569,  supra.  See  also  Har-  Ga.  238,  21  Am.  St.  Rep.  156,  11  S.  B. 
dee  V.  Tietjen,  140  Ga.  527,  79  S.  E.  610,  it  is  said  that  the  books  would 
117.  not  be  admissible  where  the  fact  that 

68  Hanson  v.  Sherman,  25  Gal.  App.  the  person  sought  to  be  charged  is  a 
169,  143  Pae.  73.  stockholder   is    not    otherwise    shown, 

6»  See  §  569,  supra.  but  in  this  case  there  was  other  evi- 

60  See  §  569,  supra.  dence.     In  Thornton  v.  Lane,  11   Ga. 

ei'Grindle  v.  Stone,   78  Me.  176,  3  459,  the  defendant  admitted  that  he 

Atl.  183.  owned  a  certain  number  of  shares,  and 

62  Arkansas.     Steed  v.   Henry,   120  the  transfer   books   were   held   to  be 

Ark.  583,  180  S.  W.  508.  admissible  to  show  that  he  owned  eer- 

Oonnecticut.       Fish     v.     Smith,     73  tain  other  shares  and  to  be  prima  facie 

Conn.   377,   84  Am.   St.   Eep.   161,  47  evidence  of  that  fact.     See  also  Eob- 

Atl.  711.  inson  v.  Bealle,  20  Ga.  275 ;  Eobinson 

District  of  Columbia.    National  Exp.  v.  Lane,  19  Ga.  337. 
&  Transp.  Co.  v.  Morri^,  15  App.  Cas.  Kansas.    Girard  Life  Insurance,  An- 

262.  nuity  &  Trust  Co.  v.  Loving,  71  Kan. 

Georgia.     In  Howard  v.  Glenn,  85  558,  81  Pae.  200;  Hinsdale  Sav.  Bank 
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relationship  is  proved  by  other  competent  evidence  they  then  become 
admissible  to  aid  in  determining  when  such  relationship  commenced, 
what  if  anything  has  been  paid  upon  the  shares:,  and  the  like,^* 
although  they  axe  not  conclusive  evidence  of  those  facts.®*  In  other 
jurisdictions,  however,  it  is  held  that  the  stock  and  transfer  books  of 
the  corporation  standing  alone  are  competent  evidence  to  show  that 
a  person  whose  name  appears  thereon  is  a  stockholder,  and_  that  they 
are  prima  facie  evidence  of  that  fact  so  that  a  person,  whose  name  ap- 
pears thereon  has  the  burden  of  showing  that  he  is  not  a  stockholder. 
And  in  some  states  this  is  the  rule  by  express  provision  of  the  statute.®^ 


V.  New  Hampshire  Banking  Co.,  59 
Xan.  716,  68  Am.  St.  Bep.  391,  54 
Pao.  1051. 

Missouri.  Guilbert  v.  Kes^inger, 
173  Mo.  'App.  680,  160  S.  "W.  17. 

New  HampsMre.  Haynea  v.  Brown, 
36  N:  H.  545.  See  also  Wheeler  v. 
Walker,  45  N.  H.  355. 

It  has  been  held  that  this  is  true, 
notwithstanding  a  statute  providing 
that  one  "in  whose  name  shares  of 
stock  stand  on  the  books  of  the  oom- 
pany  shall  be  deemed  the  owner  there- 
of, as  regards  the  company,"  as  this 
only  estops  the  company  from  denying 
that  such  a  person  is  a  stockholder. 
Carey  v.  Williams,  79  Fed.  906;  Na- 
tional Exp.  &  Trausp.  Co.  v.  Morris, 
15  App.  Cas.  (D.  C.)  262. 

As  against  one  who  denies  his  mem- 
bership '  '3uch  books  are  hearsay  of 
the  baldest  kind."  Hinsdale  Sav. 
Bank  v.  New  Hampshire  Banking  Co., 
59  Kan.  716,  68  Am.  St.  Eep.  391,  54 
Pac.  1051. 

The  rule  that  the  books  are  evidence 
that  a  person  whose  name  appears 
thereon  is  a  stockholder  is  certainly 
contrary  to  the  ordinary  rules  of  evi- 
dence. "By  those  rules,  and  the  rules 
of  common  sense  and  justice,  what  a 
man  writes  is  evidence  against  him, 
but  not  evidence  in  his  favor." 
Lord  Brougham,  in  Bain  v.  Whiteha- 
ven &  F.  Junct.  By.  Co.,  3  H.  L.  Cas. 
1,  22,  quoted  with  approval  in  Foote 
v.  Anderson,  123  Fed.  659. 

See  also  §  569,  supra. 


63  Arkansas.  Steed  v.  Henry,  120 
Ark.  583,  180  S.  W.  508, 

Connecticut.  Fish  .v.  Smith,  73 
Conn.  377,  84  Am.  St.  Eep.  161,  47 
Atl.  711. 

Georgia.  Howard  v.  Glenn,  85  Ga. 
238,  21  Am.  St;  Eep.  156,  11  S.  E.  610; 
Macon  &  A.  E.  Co.  v.  Vason,  57  Ga.  ^ 
314  (which  was  an  action  by  the  cor- 
poration on  a  subscription)  ;  Eobinsom 
V.  Lane,  19  Ga.  337. 

Kansas.  Girard  Life  Insurance,  An- 
nuity &  Trust  Co.  V.  Loving,  71  Kan. 
558,  81  Pac.  200;  Hinsdale  Say.  Bank 
V.  New  Hampshire  Banking  Co.,  59 
Kan.  716,  68  Am.  St.  Edp.  391,  54  Pac. 
1051. 

Massachusetts.  See  Bears  v.  Mabie, 
198  Mass.  451,  84  N.  E.  1015. 

Missouri.  Guilbert,  v.  Kessinger, 
173  Mo.  App.  680,  160  S.  W.  17. 

"When  his  membership  is  shown  by 
other  and  competent  evidence,  then 
the  books  may  be  introduced  to  ex- 
plain acts  done  by  the  defendant,  to 
show  what  those  acts  mean  and  the 
inevitable  inference  to  be  drawn  from 
them  when  they  are  compared  fn  point 
of  time,  similarity  and  purpose  with 
the  acts  of  the  other  stockholders." 
Guilbert  v.  Kessinger,  173  Mo.  App. 
680,  160  8.  W.  17. 

See  also  §  569,  supra. 

64 Fish  V.  Smith,  73  Conn.  377,  84 
Am.  St.  Eep.  161,  47  Atl.  711. 

65  Alabama.  Semple  v.  Glenn,  91 
Ala.  245,  24  Am.  St.  Eep.  894,  9  So. 
265,  6  So.  46. 
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This  has  been  said  to  be  the  rule  in  two  eases  decided  by  the  United 


California.  Civ.  Code,  §  322;  Welch 
V.  Gillelenj  147  Cal.  571,  82  Pac.  248; 
Smith  V.  San  rrancisco  &  N.  P.  Ey. 
Co.,  115  Cal.  584,  35  L.  E.  A.  309,  56 
Am.  St.  Rep.  119,  47  Pac.  582;  Graves 
V.  Mono  Lake  Hydraulic  Min.  Co.,  81 
Cal.  303,  22  Pae.  665;  Evans  v.  Bai- 
ley, 66  Cal.  112,  4  Pac.  1089;  Peorple  v. 
Robinson,  64  Cal.  373,  1  Pae.  156 ;  Peo- 
ple v.  Hill,  16  Cal.  113;  Hanson  v. 
Sherman,  143  Cal.  App.  169,  143  Pae. 
73.  A  list  of  names  with  the  heading, 
"Notice  sent  to  the  following,"  writ- 
ten upon  the  fly  leaf  of  the  corpora- 
tion 's  stock  journal,  is  not  an  entry 
in  the  books  of  the  corporation  within 
the  meaning  of  the  code,  and  is  not 
admissible  to  ^how  that  a  person 
named  therein  was  a  stockholder. 
Hanson  v.  Sherman,  25  Cal.  App.  169, 
143  Pac.  73. 

Colorado.  Adams  v.  Clark,  36  Colo. 
65,  10  Ann.  Cas.  774,  85  Pao.  642; 
Zang  V.  Wyant,  25  Colo.  551,  71  Am. 
St.  Eep.  145,  56  Pae.  565. 

Illinois.  Sherwood  v.  Illinois  Trust 
&  Savings  Bank,  195  111.  112,  88  Am. 
St.  Eep.  183,  62  N.  E.  835. 

Kentucky.     See  Louisville  &  N.  R. . 
Co.  v.  Hart  County,  116  Ky.  186,  77 
S.  "W.  361,  75  S.  W.  288. 

Maine.  Where  no  transfer  from  the 
original  subscriber  appears  on  the 
books  of  the  corporation,  hi^  owner- 
ship may  be  presumed  to  continue. 
Barron  v.  Burrill,  86  Me.  72,  29  Atl. 
938.  Under  the  statutes  in  force  ,in 
July  1841  the  books  of  the  corpora- 
tion were  conclusive  as  to  who  were 
stockholders.  Stanley  v.  Stanley,  26 
Me.  191. 

Maryland.  Weber  v.  Kckey,  52 
Md.  500. 

Michigan.  May  v.  McQuillan,  129 
Mich.  392,  89  N.  W.  45;  Tilden  v. 
Young,  39  Mich.  58.  See  also  Porter 
V.  Marine  Sav.  Bank,  186  Mich.  355, 
153  N.  W.  19. 

Itlinuesota.     Bartlett   v,   Stephens, 


137  Minn.  213,  163  N.  W.  288;  Lin- 
deke  v.  Scott  County  Co-operative  Co., 
126  Minn.  464,  148  N.  W.  459;  Ran- 
dall Printing  Co.  v.  Sanitas  Mineral 
Water  Co,,' 120  Minn.  268,  43  L.  R.  A. 
(N.  8.)  706,  139  N.  W.  606;  Holland 
V.  Duluth  Iron  Mining  &  Development 
Co.,  65  Minn.  324,  60  Am.  St.  Rep.  480, 
68  N.  W.  50;  Morrill  v.  Little  Falls 
Mfg.  Co.,  53  Minn.  371,  21  L.  R.  A. 
174,  55  N.  W.  547. 

New  York.  Chapman  v.  Porter,  69 
N.  Y.  276;  Hoagland  v.  Bell,  36  Barb. 
57.  See  also  Glenn  v.  Garth,  133  N. 
Y.  18,  31  N.  E.  344,  30  N.  B.  649. 
The  books  of  a  foreign  corporation  are 
admissible  under  the  express  provi- 
sions of  New  York  Code  Civ,  Proc. 
§§  755,  756.  Sigua  Iron  Co.  v.  Brown, 
171  N.  Y.  488,  64  N.  E.  194,  aff'g  58 
App.  Div.  436,  69  N.  Y.  Supp.  295,  33 
Misc.  50,  68  N.  Y.  Supp.  141. 

North  Carolloa.  Glenn  v.  Orr,  96 
N.  C.  413,  2  S.  E.  538. 

Ohio.  Marriott  v.  Columbus,  S.  & 
H.  R.  Co.,  16  Ohio  Dec.  (N.  P.)   135. 

Pennsylvania.  Cook  v.  Carpenter, 
212  Pa.  177,  61  Atl.  804.  See  also 
Moore's  Estate,  211  Pa.  338,  60  Atl. 
987,  where  the  controversy  was  be- 
tween an  individual  and  an  estate  as 
to  which  owned  the  stock. 

Rhode  Island.  Congdon  v.  Winsor, 
17  R.  I.  236,  21  Atl.  540. 

Virginia.  Vanderwerken  v.  Glenn, 
85  Va.  9,  6  S.  E.  806;  Lewis'  Adm'r 
V.  Glenn,  84  Va.  947,  6  S.  E.  866.  (In 
both  of  these  cases,  however,  there 
was  other  evidence  that  the  defend- 
ant was  a  stockholder.) 

West  Virginia.  South  Branch  Ry. 
Co.  V.  Long's  Adm'r,  43  W.  Va.  131, 
27  S.  E.  297 ;  Pittsburgh,  W.  &  K.  R. 
Co.  V.  Applegate  &  Son,  21  W.  Va.  172. 
(In  both  of  these  cases  the  action  was 
brought  by  the  corporation,  and  in 
both  there  was  other  evidence  that 
the  defendant  had  subscribed  for  the 
stock.) 
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States  Supreme  Court.*^  But  some  of-  the  lower  federal  courts  have 
refused  to  be  bound  by  the  statements  of  the  Supreme  Court  to  this 
effect  on  the  ground  that  they  were  mere  dicta,  and  have  held  the 
books  to  be  inadmissible.^ 


England.  Bain  v.  Whitehaven  &  F. 
Junct.  Ey.  Co.,  3  H.  L.  Cas.  1.  See 
also  National  Exp.  &  Transp.  Go.  v. 
Morris,  15  App.  Cas.  (D.  C.)  262,  as  to 
the  English  rule. 

The  identity  of  a  stock  book  in  the 
office  of  a  bank,  containing  a  list  of 
stockholders  and  the  number  of  shares 
held  by  each,  may  be  proved  by  a 
clerk  in  the  bank  having  knowledge 
that  the  book  was  kept  for  such  pur- 
pose, though  the  entries  therein  were 
not  made  by  him  and  he  knows  noth- 
ing about  the  accuracy  of  the  book. 
Simmons  &  Kell  v.  Freeman,  146  Ga. 
118,  90  S.  E.  965. 

The  books  of  the  eorporatiom  are 
the  best  evidence  of  the  responsible 
ownership  of  the  stock  when  the  cor- 
poration becomes  insolvent,  and  the 
tendency  is  to  treat  them  as  conclu- 
sive on  that  point.  Cook  v.  Carpen- 
ter, 212  Pa.  177,  61  Atl.  804. 

See  also  §  569,  supra. 

66  Finn  v.  Brown,  142  V.  S.  56,  35 
L.  Ed.  936;  TurnbuU  v.  Payson,  95  IT. 
S.  418,  421,  24  L.  Ed.  437. 

In  Alsop  V.  Comway,  188  Fed.  568, 
certiorari  denied  223  V.  S.  720,  56  L. 
Ed.  629  (mem.  dec);  Taussig  v. 
Glenn,  51  Fed.  409,  rev'g  on  other 
grounds  47  Fed.  472;  Liggett  v.  Glenn, 
51  Fed.  381,  rev'g  on  other  grounds 
47  Fed.  472;  Glenn  v.  Liggett,  47 
Fed.  472;  and  Glenn  v.  Springs,  26 
Fed.  494,  the  books  were  held  to  be 
admissible,  and  to  be  prima  facie  evi- 
dence, on  the  authority  of  TurnbuU 
V.  Payson,  supra.  See  also  Earle  v. 
Carson,  188  TJ.  S.  42,  47  L.  Ed.  373. 

67  Harrison  v.  Eemington  Paper  Co., 
140  Fed.  385,  2  L.  E.  A.  (N.  S.)  954, 
5  Ann.  Cas.  314,  certiorari  denied  199 
U.  S.  607,  50  L.  Ed.  331  (mem.  dec.) ; 


Foote  V.  Anderson,  123  Fed.  659;  Si- 
gua  Iron  Co.  v.  Greene,  104  Fed.  854; 
Id.,  88  Fed.  207;  Carey  v.  Williams, 
79  Fed.  906. 

In  Foote  v.  Anderson,  123  Fed.  659, 
it  is  said:  "Sound  reasoning,  an  ob- 
servance of  the  fundamental  princi- 
ples of  evidence,  and  the  inherent 
justice  of  such  a  course  necessitate 
the  conclusion  that  the  entries  of 
ownership  of  stock  made  by  the  bajik 
in  its  own  books,  without  any  evi- 
dence of  knowledge  thereof  on  the 
part  of  the  decedent,  or  any  assertion 
or  act  of  ownership  on  his  part,  are 
not  evidence  of  ownership  by  him." 
In  reference  to  the  statement  in 
Turnbull  v.  Payson  that  the  books 
are  admissible  and  are  prima  facie 
evidence,  the  court  says:  "An  ex- 
amination of  that  case  shows  that  that 
question  was  not  there  involved.  The 
entry  in  the  stockbook  was  supported 
by  proof  that  the  shareholder  paid  20 
per  cent  on  his  stock,  and  a  receipt 
signed  by  him  for  a  dividend  thereon 
was  given  in  evidence.  It  was  in  ref- 
erence to  all  these  facts  collectively 
the  language  quoted  was  used,  for  it 
was  preceded  by  the  statement  that, 
'taken  as  a  whole,  it  is  clear  that 
the  evidence  offered  was  amply  suffi- 
cient to  warrant  the  jury  in  finding 
that  the'  defendant  was  a  stockholder 
as  alleged,'  and  followed  by  the  ex- 
pression that,  'satisfactory  proof  hav- 
ing been  exhibited  that  the  company 
was  duly  incorporated  and  organized, 
it  follows  that  the  receipt  of  divi- 
dend upon  the  shares  standing  upon 
the  books  of  the  company  in  the 
name  of  the  defendant,  when  taken 
in  connectiom  with  the  other  evidence 
introduced  by  plaintiff,  is  conclusive 


7324 


Ch.  56] 


Stock  and  Stockholdebs 


[§  4208 


In  the  absence  of  a  statutory  provision  making  the  books  conclusive, 
they  are  at  most  merely  prima  facie  evidence,^*  and  one  whose  name 
appears  there  as  a  stockholder  may  always  show  that  he  never  owned 
or  subscribed  for  any  stock,  or  authorized  the  issuance  of  any  to  him 
by  the  corporation,  and  that  such  entry  was  made  without  his  knowl- 


to  show  that  the  assignment  of  error 
in  that  regard  should  /be  overruled.' 
But  not  only  was  the  question  of  the 
effect  to  be  given  the  stockbook,  when 
standing  alone,  not  before  that  court, 
but,  if  the  language  used  is  regarded 
as  decisive  of  that  question,  the  au- 
thorities cited  do  not  sustain  it." 
After  reviewing  the  authorities  re- 
ferred to,  the  court  goes  on  to  say: 
"It  is  true  that  the  language  noted 
above  from  TurnbuU  v.  Payson  was 
quoted  in  extenso  in  Finn  v.  Brown, 
142  U.  8.  56,  12  Sup.  Ct.  136,  35  L. 
Ed.  936,  but  the  question  of  the  ef- 
fect of  the  books,-  standing  alone,  was 
not  involved  in  that  case.  Therte  the 
entries  in  the  books  were  supplement- 
ed by  the  fact  that  Finn  was  acting  as 
cashier,  and  as  such  he  was  required 
by  statute  to  keep  a  list  of  share- 
holders, and  therefore  he  was  pre- 
sumed conclusively  to  know  that  such 
list  named  him  as  a  shareholder,  and 
that  he  had  qualified  as  director, 
which  he  could  not  do  without  mak- 
ing an  affidavit  that  he-  was  a  share- 
holder." 

68  United  States.  Earle  v.  Carson, 
188  U.  S.  -i2,  47  L.  Ed.  373;  Webster 
V.  Upton,  91  U.  S.  65,  23  L.  Ed.  384. 

CaJifornia^  Welch  v.  Gillelen,  147 
Gal.  571,  82  Pac.  248;  Mudgett  v.  Hor- 
rell,  33  Cal.  25. 

Oeorgia.  Howard  v.  Glenn,  85  Ga. 
238,  21  Am.  St.  Rep.  156,  11  S.  E.  610. 

Michigan.  May  v.  McQuillan,  129 
Mich.  392,  89  N.  W.  45.  See  also 
Porter  v.  Marine  Sav.  Bank,  186 
Mich.  355,  153  N.  W.  19. 

IMinnesota.  Bartlett  v.  Stephens, 
137  Minn.  213,  163  N.  W.  288;  Ban- 
dall  Printing  Co.  v.  Sanitas  Mineral 


Water  Co.,  120  Minn.  268,  43  L.  E.  A. 
(N.  S.)   706,  139  N.  W.  606. 

New  York.  Glenn  v.  Garth,  133  N. 
Y.  18,  31  N.  E.  344,  30  N.  E.  649. 

Ohio-.  Marriott  v.  Columbus,  S.  & 
H.  R.  Co.,  16  Ohio  Dec.  (N.  P.)  135. 

Pennsylvania,.  See  Moore's  Estate, 
211  Pa.  338,  60  Atl.  987,  where  the 
•  controversy  was  between  an  individ- 
ual and  an  estate  as  to  which  owned 
the  stock. 

West  Virginia.  Pittsburgh,  W.  & 
K..R.  Co.  V.  Applegate  &  Son,  21  W. 
Va.  172. 

There  is  nothing  in  the  California 
statute  "which  makes  the  entry  on 
the  books  conclusive  on  the  subject. 
It  simply  says  that  one  shall  be 
deemed  a  stockholder  whose  name  ap- 
J)ears  on  the  books  as  such.  While 
this  language  is  quite  broad,  it  must 
be  interpreted  in  harmony  with  jus- 
tice and  in  accordance  with  the  rule 
which  universally  applies  as  to  the 
effect  which  is  to  be  given  tff  eutnles 
in  corporate  books  purporting  to  show 
who  are  the  stockholders  of  a  cor- 
poration. When  the  section  declares 
that  one  shall  be  liable  as  a  stockhold- 
er who  appears  upon  the  books  to  be 
such  it  means  one  who  knowingly  or 
voluntarily  permits  his  name  to  ap- 
pear thereon  as  a  stockholder.  When 
it  so  appears  the  presumption  is  that 
he  occupies  the  relation  to  the  cor- 
poration which  the  books  indicate. 
The  entry  is,  however,  not  conclusive, 
but  presumptive  merely.  This  is  the 
general  rule,  and  there  is  nothing  in 
the  terms  of  our  section  to  take  this 
case  out  of  it."  Welch  v.  Gillelen, 
347  Cal.  571,  82  Pac.  248. 

See  also  §  569,  supra. 
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edge  or  consent,  unless,  after  knowledge  of  the  unauthorized  entry, 
he  has  ratified  it ;  '^  or  that  he  has  made  a  bona  fide  sale  of  his  stock 
and  has  done  all  that  could  be  reasonably  required  of  him  to  procure 
its  transfer  to  the  purchaser  on  the  'books.''"*  Under  some  statutes, 
however,  the  books  are  made  conclusive  in  so  far  as  the  rights  of  cred- 
itors are  concerned.''^  And  it  is  sometimes  provided  that  the  holders 
of  the  shares  of  record  on -the  books  of  the  company  at  the  time  when 
a  call  or  assessment  is  m.ade  and  they  only,  shall  be  liable  for  the 
same.'*  The  books  are  also  sometimes  made  conclusive  on  the  question 
of  the  right  to  vote,'"  or  eligibility  to  corporate  oifice.''* 

Entries  in  other  books  than  the  stock  book  or  transfer  book  are  not 
admissible  to  show  that  one  is  a  stockholder.''^ 

The  books  of  a  corporation  are  prima  facie  evidence  of  the  amount 
of  a  subscription,  where  the  fact  of  subscription  is  not  contested.''® 
The  unsupported  statement  in  the  minutes  of  the  secretary  will  be 
deemed  secondary  to  the  itestimony  of  a  stockholder  as  to  the  amount 
of  stock  he.  held  on  a  particular,  occasion.  So  also,  where  by  statute 
the  stock  and  transfer  book  are  made  the  source  from  whiqh  is  to  be 
ascertained  the  amount  of  stock  outstanding  and  by  whom  held,  the 
record  in  the  stock  and  transfer  book  will  take  precedence  over  a 
recital  in  the  corporate  minutes.'''' 

§  4209.  —  Estoppel.  The  estoppel  of  persons  to  deny  the  fact  or 
validity  of  alleged  subscriptions. to  stock,  or  that  they  are  stockholders, 
and  liable  as  such,  has  been  considered  at  some  length  in  the  chapter 
on  subscriptions  to  capital  stock,''*  and  what  is  said  there  applies  very 
generally  when  it  is  sought  to  hold  a  person  under  a  statute  imposing 
individual  liability  upon  stockholders  for  the  benefit  of  corporate 
creditors.  Persons  who  have  acted  as  stockholdei*,  or  who  have  held 
shares  of  stock,  or  who  have  knowingly  allowed  themselves  to  appear 
and  be  held  out  as  stockholders,  will  be  estopped,  as  against  creditors 
seeking  to  enforce  a  statutory  liability  for  corporate  debts,  to  deny 

69  See  §4184,  supra.  .  VB  Hinsdale     Sav.     Bank     v.    -New 

70  See  §  4205,  supra.  Hampshire  Banking  Co.,  59  Kan.  716, 

71  This  wa^  true  in  Maine  under  the  68  Am.  St.  Bep.  391,  54  Pac.  1051. 
statutes  in  force  in  July  1841.     Stan-  76  Union  Sav.  Bank  of  San  Jose  v. 
ley  V.  Stanley,  26  Me.  191.  Willard,  4  Cal.  App.  690,  88  Pae.  1098; 

72  Such  a  provision  in  a  certificate  State  v.  Superior  Court  Clarke  Co., 
of  incorporation  was  held  to  be  valid  45  Wash.  316,  88  Pac.  332. 

in  Brown  v.  Morton,  71  N.  J.  ■■  L.  26,  77  Middleton    v.    Arastraville    Min. 

58  Atl.  95.  Cm,  146  Cal.  219,  79  Pac.  889. 

73  See  §  1665,  supra.  78  See  §  716  et  seq.,  supra, 

74  State  v.  Leete,  16  Nev,-.242.. 
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that  they  were  stockholders,  on  the  ground  that  they  never  subscribed 
for  stock,  or  that  their  subscriptions  were  irregular,  or  invalid.'" 
And  by  acting,  or  continuing  to  act,  as  a  stockholder,  one  may  be 
estopped,  as  against  creditors,  to  set  up  a  release  or  discharge,*"  or 
nonperformance  of  conditions  precedent  on  his  subscription,*^  or 
to  set  up  that  his  subscription  was  procured  by  f  raud,*^  or  to  deny  the 
existence  of  the  corporation.*' 

The  estoppel  of  stockholders  to  set  up  that  their  stock  was  illegally 
issued,**  or  was  part  of  an  overissue,  or  an  unauthorized  or  irregular 
increase  of  stock,*^  and  the  estoppel  of  persons  who  voluntarily 
permit  their  names  to  stand  on  the  books  of  the  corporation  as  stock- 
holders to  deny  that  they  are  stockholders  as  against  creditors,**  have 
been  considered  in  previous  sections  of  this  chapter. 

'9 See  §716,  supra;  Heinze  v.  South  A   stockholder  in   a  national  bank 

Green  Bay  Land  &  Dock  Co.,  109  Wis.  formed    by    the    reorganization    of    a 

99,  85  N.  W.  145.  state  bank  is  not  permitted  to   deny 

80  See  §  717,  supra.  the  legal  existence  or  validity  of  the 

81  See  §§  599,  704,  supra.  corporation  in  order  to  escape  liability 
88  See  §§  633,  636,  supra.  as  a  shareholder.  Aldrich  v.  Bingham, 
83  See  §  715,  supra.  131  Fed.  363. 

Stockholders  in  a  de  facto  corpora-  84  See   §  3488,  supra, 

tion   are   estopped  to   deny  its  corpa-  85  See  §  3469,  supra, 

rate  existence  for  the  purpose  of  ea-  86  See  §  4184,  supra, 

caping  liability.  Bank  of  Midland  v. 
Harris,  114  Ark.  344,  Ann.  Cas.  1916 
B  1255,  170  S.  W.  67. 

[Chap.  56  is  concluded  in  Vol.  7.] 
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